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I.  Defikitioh. — The  separate  property  of  a  married  woman  is 
that  of  which  she  has  the  exclusive  control,  independent  of  her 
husband,  and  of  which  she  may  dispose  as  she  pleases.^ 

The  separate  property  of  married  women  may  be  classified 
into  the  equitable  and  the  statutory ;  the  former  being  that  recog- 
nized  by  the  courts  of  equity  irrespective  of  statutes;*  the  lat- 


1.  Alston  V,  Rowles,  13  Fla.  136; 
Petty  V,  Malier,  14  B.  Mon.  (Ky.) 
199;    Bowen  v,  Sebree,  2  Bush  (Ky.) 

"5- 

2.  Stewart's  Husband  &  Wife,  §  197 ; 
Clark  V,  Windham,  12  Ala.  &x>;  2 
Perry  Trusts,  §  646. 

Professor  Minor  says  on  this  subject: 
"The  whole  doctrine  of  the  separate 
estate  of  a  married  woman  is  the 
creature  of  equity,  and  sets  at  naught 
all  or  most  of  the  principles  of  the 
common  law  touching  the  marital  re- 
lation, and  also  touching  property 
generally.  Thus,  a  wife  may  be  en- 
abled to  dispose  of  her  separate  estate 
as  freely,  and  with  less  solemnity  than 
a  feme  sole^  to  charge  it  merely  by  im- 
plication, as  z.fem€  sole  cannot  do,  and 
may  also  be  restrained  from  conveying 
or  charging  it  at  all,  a  restraint  adverse 
to  one  of  the  most  settled  doctrines  of 
the  general  law  of  property.  In  re- 
spect to  the  power  of  alienation  of  a 
wife's  separate  estate,  a  distinction  is 
made  between  real  and  personal  prop- 
erty. As  to  personal  property,  the 
jus  disponendi  is  incident  to  it  in  the 
fullest  manner.  The  wife  may  dispose 
of  it  absolutely  at  her  pleasure,  by  deed 
or  will,  as  if  she  were  k  feme  sole;  un- 
less the  instrument  which  creates  the 
estate  and  vests  it  in  her  shall  impose 
restrictions,  and  then  these  restrictions 
will  constitute  the  law  of  the  case.  In 
respect  to  real  property  her  power  of 
disposition  is  more  circumscribed.  If 
she  is  not  in  terms  allowed,  by  the  in- 
strument which  clothes  her  with  the 
separate  estate,  to  alien  it  in  some 
designated  way,  she  can  do  so  only  by 
will  duly  executed,  or  by  deed  execut- 
ed with  the  formalities  prescribed  for 
married  women.  And  it  seems  that, 
though  permitted  to  alien  otherwise 
than  in  pursuance  of  the  statute,  she 
is  not  thereby  precluded  from  adopting 
the  statutory  mode.  The  rents  and 
profits  of  her  separate  real  estate  con- 
stitute personalty,  and  may  be  dis- 
posed of  accordingly,  unless  invested 
in  lands.  Where  the  wife  has  the 
power  of  disposition,  she  may  bestow 
her  separate  property  as  well   on  her 


husband  as  on  a  stranger,  and  that  not 
by  giving  it  to  a  third  person  to  give 
to  him,  but  by  conveyance  directly  to 
himself  (unless  where  she  conveys 
under  the  statute).  But  a  court  of 
equity  will  not  give  sanction  or  effect 
to  a  conveyance  to  th^  husband  with- 
out first  subjecting  the  wife  to  a  privy 
examination,  and  adopting  such  other 
precaution  as  shall  seem  needful  to 
ascertain  her  freedom  of  action.'*  2 
Minor's  Inst.  576. 

It  is  said  in  i  Pom.  £q.  ]ur.,  §  53 : 
"Still  another  most  remarkable  illus- 
tration of  the  extent  and  manner  in 
which  the  court  of  chancery  in- 
vaded the  rules  and  contradicted  the 
policy  of  the  common  law  was  exhibit- 
ed by  its  doctrine  concerning  the  sepa- 
rate estate  of  married  women,  and 
their  power  to  deal  therewith  as 
though  they  were  unmarried.  Nothing 
was  more  diametrically  opposed  to  the 
principles  of  the  ancient  common  law 
than  this  capacity  to  be  a  separate  pro- 
prietor conferred  upon  the  wife :  and 
no  equitable  doctrine  perhaps  inter- 
fered with  a  greater  number  of  legal 
rules  concerning  the  status  of  marriage, 
and  the  proprietary  rights  of  the  hus- 
band which  it  created."  In  a  note  to  the 
foregoing  statement.  Professor  Pom- 
eroy  further  cites  Fleta  (b.  iii,  ch.  3) 
as  expressly  stating  the  doctrine  that 
conveyance  to  a  stranger  for  the  bene- 
fit of  a  married  woman  is  void  as  being 
against  the  policy  of  the  law. 

In  2  Story  Eq.  Jur.,  §  1378,  it  is  said : 
"It  is  well  known  that  the  strict  rules 
of  the  old  common  law  would  not  per- 
mit the  wife  to  take  or  enjoy  any  real 
or  personal  estate  separate  from  or  in- 
dependent of  her  husband.  And  al- 
though these  rules  have  been  in  some 
degree  relaxed  and  modified  in  modern 
times,  yet  they  have  still  a  very  com- 
prehensive influence  and  operation  in 
courts  of  law.  (  Citing  Coomes  v. 
Elling,  3  Atk.  679;  2  Roper  on  Husb. 
and  Wife,  ch.  18,  p.  151;  Agar  v. 
Blethyn,  i  Tyrw.  &  Grang.  160.)  On 
the  other  hand  courts  of  equity  have 
for  a  great  length  of  time  admitted  the 
doctrine  that  a  married  woman  is  ca- 
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ter  that  Fecognized  and  created  by  those  statutes  which  limit  the 
common-law  rights  of  the  husband  in  his  wife's  property,  and 


pable  of  taking  real  and  personal  estate 
to  her  own  separate  and  exclusive  use, 
and  that  she  has  also  an  incidental 
power  to  dispose  of  it.  {Citing  i 
Fonbl.  Eq.  b.  i^  ch.  2,  §  6,  note  (n); 
3  Roper  on  Husb.  and  Wife,  ch.  18,  pp. 
151  to  266.)*' 

Wife's  Paraiaiemalla.  —  See  Para- 
phernalia, vol.  17,  p.  312;  Richard- 
son V,  Louisville,  etc.,  R.  Co.,  85  Ala. 
559.  The  wearing  apparel  purchased 
by  a  married  woman  after  her  marriage, 
with  the  husband*6  money  or  upon  his 
credit,  belongs  to  him  as  against  her 
creditors.  Smith  v,  A  bear,  87  Mich. 
62. 

Paraplienua  Property. —  See  Para- 
phernal, vol.  17,  p.  312.  In  Louisi- 
ana a  wife  may  buj  property  for  cash 
with  her  paraphernal  funds,  and  if  the 
income  from  her  paraphernal  property 
is  sufficient  to  meet  the  accruing  pay- 
ments, may  buy  on  credit,  and  the 
property  thus  bought  is  paraphernal. 
Miller  v.  Handy,  33  La.  Ann.  160. 
And  where  a  husband  has  been  a  party 
to  such  purchase,  and  was  informed  of 
the  terms  of  the  contract  at  the  time, 
he  cannot  afterwards  avoid  its  effect  in 
a  contest  with  her  heirs  as  to  the  owner- 
ship of  the  property.  Succession  of 
Bellande,  42  La.  Ann.  241.  A  wife 
may  rebut  the  presumption  that  prop- 
erty bought  by  her  is  community  prop- 
erty by  showing  that  it  was  purchased 
with  her  paraphernal  funds,  which 
were  administered  by  her  separately 
and  apart  from  her  husband.  Stauffer 
V.  Morgan,  39  La.  Ann.  632.  And 
this  she  may  prove  by  parol  evidence. 
Succession  of  Pinard,  30  La.  Ann. 
167. 

A  wife  may  employ  her  husband  as 
her  agent  in  the  management  of  her 
paraphernal  property,  and  the  proceeds 
of  such  management  belong  to  her 
and  not  to  the  community.  Miller  v. 
Handy,  33  La.  Ann.  160 ;  but  it  cannot 
be  pledged  as  security  for  debts  of  the 
husband,  or  of  the  community.  Put- 
nam V.  New  York  L.  Ins.  Co.,  42  La. 
Ann.  739.  A  sale  of  a  wife's  parapher- 
nal immovables  will  not  be  set  aside,  on 
the  ground  that  a  part  of  the  purchase 
money  went  to  pay  debts  of  the  hus- 
band. Morrow  f .  Goudchaux,  41  La. 
Ann.  71 X.  And  a  married  woman  was 
allowed  to  bind  legally  her  paraphernal 
property  in  order  to  liberate  her  hus- 
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band  from  jail,  and  was  not  allowed  to 
deny  her  obligation  on  the  ground  of 
marital  influence  and  coercion,  where 
she  had  bound  the  property  by  con- 
tracting with  third  persons  in  good 
faith.  Jaffa  v,  Myers,  33  La.  Ann. 
406. 

Pin  Money. — See  Husband  and 
Wife,  vol.  9,  p.  847.  Pin  money  is  a 
provision  made  by  the  husband,  either 
in  pursuance  of  a  marriage  contract  or 
by  4  g^f\,  for  the  purpose  oi  supplying 
the  wife  with  articles  of  dress,  and 
with  pocket  money,  in  order  to  prevent 
the  annoyance  of  a  constant  recourse 
to  him  with  petty  demands  for  personal 
expenditures.  It  may  consist  of  gifts 
of  money  made  from  time  to  time,  or  of 
a  specific  periodical  allowance,  or  of 
the  savings  and  profits  accruing  from 
her  domestic  management.  It  must 
not  be  to  the  prejudice  of  the  husband's 
creditors;  and  the  wife  acquires  an  un- 
impeachable right  of  property  therein 
subject  to  two  qualifications.  First,  it 
is  bestowed  for  the  specific  purpose  of 
decking  her  person  for  the  credit  of  the 
common  household,  and  a  husband  has 
a  certain  interest  in  it  as  well  as  the 
wife,  and  may  demand,  or  constrain, 
the  expenditure  to  be  made  accordingly ; 
second,  even  though  stipulated  for  by  a 
marriage  settlement,  she  cannot  call 
upon  her  husband  to  pay  any  arrears  if 
he  has  meanwhile  provided  for  her  cur- 
rent wants;  nor  in  any  event  beyond 
the  arrears  of  a  single  year.  Nor,  it 
seems,  can  her  personal  representative 
demand  any  arrears  at  all,  for  the 
money  is  designed  to  dress  and  adorn 
the  wife  during  the  year  and  not  for  the 
accumulation  of  the  fund,  i  Minor's 
Inst.  321;  citing  2  Bright's  Husb.  & 
W.  2S8,  et  seq.;  2  Story's  Eq.,  §  1375, 
1375^,  ci7f«^  Jodrell  v,  Jodrell,  9  Beav. 
45;  Slanningv.  Style,  3  P.  Wms.  337; 
Acton  V,  Acton,  i  Ves.  267 ;  Peacock 
V.  Monk,  2  Ves.  190;  Fowler  v.  Fowl- 
er, 3  P.  Wms.  355 ;  Ball  v,  Coutts,  i 
Ves.  &  B.  305;  Howard  v.  Digby,  8 
Bligh.  N.  R.  224,  et  seq.;  and  see  Stan- 
way  V,  Styles,  2  Eq.  Abr.  246;  Mangey 
V.  Hungerford,  2  Eq.  Abr.  156. 

Pin  money  has  been  recognized  in 
Maryland.  '  Miller  v,  Williamson,  5 
Md.  219;  otherwise  in  North  Carolina, 
McKinnon  v,  McDonald,  4  Jones  Eq. 
(N.  Car.)  6;  72  Am.  Dec.  574;  Stewart's 
Husb.  &  W.,  §  188. 
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which  enlarge  the  rights  of  the  wife.*  The  two  classes  of  prop- 
erty may  exist  together.* 

II.  EaxriTABLE  Separate  Peopesty  — 1.  Creation  of— <z.  How 
Created. — An  equitable  separate  estate  may  be  created  in  a 
married  woman  by  a  written  instrument,  or  even  orally  in  the 
case  of  personalty ;  it  may  be  by  deed  or  by  will,  in  trust  or  direct,, 
ante-nuptial  or  post-nuptial.* 

d.  Words  Necessary  to  Create.— Technical  words  are  not: 
required.  It  is  necessary  only  that  the  terms  of  the  settlement; 
show  that  the  settlor  intended  the  husband  should  have  no  mari- 
tal rights  in  the  property  in  question.  If  no  such  intent  appears,^ 
there  is  c^eat/ed  but  an   ordinary  trust  for  a  married  woman.* 

1.  Stewart's  Husband  &  Wife,  §  217;  and  to  be  accountable  to  her  for  the 
Dow.  V.  Gould,  etc..  Silver  Min.  Co.,  rents  and  profits  as  any  other  trustee 
31  Cal.  63  X.  See,  for  a  collation  of  would  be.  Bennet  v.  Davis,  2  P. 
these  statutes,  Stimson's  Am.  Stat.  Law,  Wms.  316;  Izod  v.  Lamb,  i  C.  &  J.  35;; 
^6^0,  etseg.  Slanning  v.   Style,  3   P.    Wms.    337; 

Lands  in    Texas  belonging  to  a  mar-  Lucas   v.   Lucas,    i  Atk.   270 ;  Lee  v.. 

ried  woman  are  termed  in  that  State  Prideaux,  3  Bro.  C  C.  381;  McLean  v.. 

her  **  separate  property,'*  and  she   has  Longlands,  5  Ves.  79;  Parker  v.  Brooke, 

in  equity  all  the  power  to  dispose  of  9  Ves.   583 ;  Rich  v,  Cockrell,  9  Ves. 

them  which  could  be  given  to  her  by  369;  Arundell  v,  Phipps,  10  Ves.    139;. 

the  amplest  deed  of  settlement.  Slaugh-  Davidson  v.  Atkinson,  5  T.  R.  434;  i 

ter  V,  Glenn,  98  U.  S.  242.  Minor's   Inst.  319;  Pepper  v.  Lee,  53. 

2.  Musson  V.  Trigg,  51  Miss.  183.  Ala.  33;  Wilkinson   v.  Cheatham,  45 
The  Alabama  Code,  x886,  §§  2351,  et  Ala.  331 ;  Sledge  i'.   Clopton,   6   Ala. 

seg,,  establishes  an  entirely  new  system  589;  Sadler  v.  Bean,  9  Ark.  302 ;  Green< 

of  laws  relating  to  the  property  of  mar-  v.  Brooks,  25  Ark.  318;  Riley  v,  Riley, 

ried  women,  and  abrogates  the  distinc-  25  Conn.  154;  Fears  v.  Brooks,  12  Ga. 

tion  between  the  equitable  and  statu-  195;    Long  v.  White,   5   J.  J.   Marsh, 

tory   separate  estates,  except  in  cases  (Ky.)  226;  Richardson  v.  Stodder,  xoo- 

where  the  property  is  conveyed  to  an  Mass.  528;  Gover  v.  Owings,  16  Md. 

active  trustee,  and,  therefore,  with  that  91 ;    Holthaus    v.   Hornbostle,  60  Mo. 

exception,  equitable  separate  estates  arc  439;  Smith  v.  Seiberling,  35  Fed.  677;. 

now   statutory  in  Alabama.     Rooney  Schafroth  r.  Ambs,  46  Mo.   114;  Mc- 

v.  Michael,  84  Ala.  585.  Kennan   v,   Phillips,  6   Whart.   (Pa.) 

8.  Morrison  v.  Thistle,  67  Mo.  596;  571 ;  37  Am.  Dec.  438;  Vance  r.Nogle,. 
Holthaus  V.  Hornbostle,  60  Mo.  439;  70  Pa.  St.  176;  Trenton  Banking  Co. 
Porter  t^.  Bank  of  Rutland,  X9  Vt.  410;  v.  Woodruff,  2  N.J.  Eq.  117;  Arm- 
Chew  V.  Beall,  13  Md.  348;  George  v.  strong  v,  Ross,  20  N.  ].  Eq.  109;  Shir- 
Spencer,  2  Md.  Ch.  353;  Jackson  v.  lev  v.  Shirlev,  9  Paige  (N.  Y.)  363; 
McAliley,  x  Speers  Eq.  (S.  Car.)  303;  Shepard  v,  Snepard,  7  Johns.  Ch.  (N. 
40  Am.  Dec.  620;  Paul  v,  Leavitt,  53  Y.)  57;  Wood  v.  Wood,  83  N.  Y.  575; 
Mo.  595 ;  Wood  V.  Wood,  83  N.  Y.  575,  O'Brien,  Petitioner,  xi  R.  1.  4x9;  Boy- 
aMrming  18  Hun  (N.  Y.)  350;  and'see  kin  v.  Ciples,  2  Hill  Eq.  (S.  Car.)  200; 
Gillespie  v.  Burleson,  20  Ala.  551;  29  Am.  Dec.  67;  Hamilton  v.  Bishop,  8 
Walton  V,  Broaddus,  6  Bush  (Ky.)  Yerg.  (Tenn.)  33;  29  Am.  Dec.  101; 
328;  Pond  V,  Skeen,  2  Lea  (Tenn.)  126;  Porter  v.  Bank  of  Rutland,  19  Vt.  410; 
Lee  V.  Prieaux,  3  Bro.  C.  C.  381;  Fears  Radford  v.  Carwile,  13  W.  Va.  573; 
V.  Brooks,  12  Ga.  195.  Jones  v.  Obenchain,   10  Gratt.   (Va.) 

No  Trustee    Neceaaary. — A    convey-  259;  Sayers  v.  Wall,  26   Gratt.  (Va.) 

ance   may   be  to   the  wife  direct,   no  3^4 ;   Wallingsford  v.  Allen,    10  Pet 

trustee  being  necessary ;  equity  never  ( U.  S.)  ^83. 

suffering  a  trust   to  fail  for  want  of  a  But  in  Michigan  the  necessity  for  a 

trustee.     It  has  even  been  held  unnec-  trustee,  in  a  conveyance  from  husband 

essary  to  make  the  settlement  in  the  to  wife,  was  removed  only  by  statute.. 

form  of  a  trust.     The  husband  will  be  Ransom  x\  Ransom,  30  Mich,  t^'^- 

deemed  to  hold  as  trustee  for  his  wife  4.  Husband  and  Wife,  vol.  9,  p. . 
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848;  Hulme  V,  Tenant,  i  Bro.  C.  C. 
16;  I  White  &  Tudor's  Lead.  Ca»{  481 
(Text  Book  Series,  vol.  2,  p.  536) ; 
Hale  V,  Stone,  14  Ala.  803;  Short  v. 
Battle,  52  Ala.  456;  Jenkins  v,  Mc- 
Conico,  26  Ala.  213;  Vail  v.  Vail,  49 
Conn.  52 ;  Magill  v.  Mercantile  Trust 
Co.,  81*  Ky.  129;  Duke  v.  Duke,  81  Ky. 
308;  Gaines  v.  Poor,  3  Mete.  (Ky.) 
503 ;  Walton  v.  Broaddus,6  Bush  (Ky.) 
328;  Brant  v.  Mickle,  28  Md.  436  ;  Car- 
ToU  V.  Lee,  3  Gill.  &  J.  (Md.)  505;  2a 
Am.  Dec.  350;  Williams  v.  Clai- 
borne, 7  Smed.  &  M.  (Miss.)  488; 
Hunt  V.  Booth,  Freem.  Ch.  (Miss.) 
215;  Edwards  v.  Burns,  26  Mo.  App. 
44;  Boatman's  Sav.  Bapk  v^  Collins,  75 
Mo.  280 ;  Paul  v,  Leavitt,  53  Mo.  595 ; 
Hart  V,  Leete,  104  Mo.  315;  Metro- 
politan Bank  V,  Taylor,  53  Mo.  444; 
Boal  V.  Morgner,  46  Mo.  48;  Ashcraft 
V.  Little,  4  Ired.  Eq.  (N.  Car.)  336; 
Rudisell  v,  Watson,  a  Dev.  Eq.  (N. 
Car.)  430;  Hamilton  v.  Bishop,  8 
Yerg.  (Tenn.)  33 ;  29  Am.  Dec.  loi ; 
Beaufort  v.  Collier,  6  Humph.  (Tenn.) 
^7;  44  Am.  Dec.  321 ;  Pond  v.  Skeen, 
2  Lea  (Tenn.)  126;  Murdock  v,  Mem- 
phis,.etc.,  R.  Co.,  7  Baxt.  (Tenn.)  557; 
Buck  V,  Wroten,  24  Gratt.  (Va.)  250; 
Logan  V.  Thrift,  20  Ohio  St.  62 ; 
<luigley  T'.  Graham,  18  Ohio  St.  42. 

The  words  designed  to  create  a 
separate  estate  for  a  married  woman 
need  not  appear  in  the  granting  clause 
or  in  the  habendum  clause  of  the  deed. 
Morrison  r.  Thistle,  67  Mo.  596. 

The  release  of  her  dower  is  a  good 
consideration  for  a  conveyance  to  her 
separate  use.  Skyes  v.  Chad  wick,  18 
Wall.  (U.  S.)  141.  A  conveyance  by 
a  husband  during  the  marriage,  in 
consideration  of  love  and  a£Fection,  in 
trust  for  the  use  of  his  wife  during 
life,  remainder  to  his  children,  does 
not  g^ve  her  the  life  estate,  "  in  consid- 
eration or  by  reason  of  the  marriage." 
Phillips  V.  Phillips,  9  Bush  ( Ky.)  183. 

Phrases  Held  Bufflolent  In  Themselves 
to  Create  a  BeiMurate  Estate. — The  fol- 
lowing phrases  by  themselves  have 
been  held  to  have  the  effect,  in  a  set- 
tlement on  a  married  woman,  of  ex- 
cluding the  husband's  rights :  "  For 
her  sole  and  separate  use."  Parker  v. 
Brooke,  9  Ves.  583;  Williams  v. 
Maull,  20  Ala.  721 ;  Clarke  v,  Wind- 
ham, i>  Ala.  798;  Robinson  v,  O'Neal, 
56  Ala.  541 ;  Swain  v.  Duane,  48  Cal. 
358.  **  For  her  own  sole  use  and  ben- 
efit." Heathman  v.  Hall,  3  Ired.  Eq. 
(N.  Car.)  236.  "For  her  use  and  ben- 
efit.*'    Goulder  v.  Cann,  i  De  G.  F.  & 


J.  146.  "  For  her  sole  use."  Guishaber 
x;.  Hairman,  2  Bush  (Ky.)  320;  Fears 
V,  Brooks,  12  Ga.  195.  **As  her  sepa- 
rate estate."  Fears  v.  Brooks,  12  Ga. 
195;  Swain  v.  Duane,  48  Cal.  358. 
"For  her  full  and  sole  use  and  benefit." 
Arthur  f.  Arthur,  11  Ir.  Eq.  511. 
"Only  as  and  for  her  own  separate  es- 
tate, free  from  the  control  of  her  hus- 
band." Wood  V.  Wood,  83  N.  Y.  575. 
"For  her  sole  use  and  benefit." 
Adamson  v.  Armitage,  19  Ves.  4x5; 
Purdue  v,  Montgomery  Bldg.,  etc., 
Assoc,  79  Ala.  478;  Hutchins  v. 
Dixon,  X I  Md.  29.  "To  her  exclusive 
use,  benefit,  and  behoof."  Williams 
T'.  Avery,  38  Ala.  115.  "To  her  sole 
use,  benefit,  and  behoof."  Fears  v. 
Brooks,  1 1  Ga.  195 ;  Guishaber  v,  Hair- 
man,  2  Bush  (ity.)  320;  Steel  v.  Steel, 
I  Ired.  Eq.  (N.  Car.)  452.  "For  her 
exclusively."  Gould  v.  Hill,  18  Ala. 
84.  "For  her  exclusive  use  and  bene- 
fit." Hutchins  v.  Dixon,  xi  Md.  29. 
"For  her  own  use  and  at  her  own  dis- 
posal." Pritchard  t'.  Ames,  Turn.  & 
R.  222.  "For  her  sole  and  absolute 
use."  Short  v.  Battle,  52  Ala.  456. 
••To  be  hers  and  hers  only."  Ozley 
V.  Ikelheimer,  26  Ala.  332.  "For  her 
own  use  and  benefit  independent  of 
any  other  person."  Williams  v,  Maull, 
20  Ala.  72X ;  Brown  v,  Johnson,  17 
Ala.  232 ;  Ashcraft  v.  Little,  4  Ired. 
Eq.  (N.  Car.)  236.  "For  her  without 
any  hindrance  br  molestation  what- 
ever." Newman  v,  James,  12  Ala.  29. 
"For  her  use  independent  of  any  hus- 
band." Wagstaff  V.  Smith,  9  Ves.  530. 
"Not  subject  to  the  control  of  her 
husband."  Bain  v,  Lescher,  ix  Sim. 
297.  "Not  to  be  sold,  bartered,  or 
traded  by  the  husband."  Woodrum 
V.  Kirkpatrick,  a  Swan  (Tenn.)  218. 
"For  her  livelihood."  Darby  v. 
Darby,  3  Atk.  399.  "For  her  sole  and 
exclusive  use."  Townshend  v.  Mat- 
thews, 10  Md.  251.  And  see  further 
X  Min.  Inst.  318 ;  Young  v.  Young,  3 
Tones  Eq.  (N.  Car.)  216;  Turner  v, 
Kelly,  70  Ala.  85 ;  Miller  v,  Voss,  62 
Ala.  132;  Pepper  v.  Lee,  53  Ala.  33; 
Sprague  v.  Shields,  61  Ala.  428 ;  Gest 


v.  Williams,  4  Del.   Ch.  55 ;  MacCon- 

y,    131    Pa-    St.    476; 

Charles  v.  Coker,  2_S.  Car.  123 ;  Gray 


nell     V.    Lindsay, 


V.  Robb,  4  Heisk.  (Tenn.)  74. 

Ptiraaes  Held  Insufflclent  In  Theiiu 
selyes  to  Create  a  Separate  Estate. — 
The  following  phrases  by  themselves 
have  been  held  not  to  have  the  effect, 
in  a  settlement  on  a  married  woman, 
of   excluding    the    husband's    rights: 


Equitable. 


SEPARATE  PROPERTY  OF 


Gnatton  oC 


Where  the  settlement  proceeds  from  the  husband  it  is  generally 
to  be  construed  as  operating  to  her  separate  use,  though  no  such 
words  are  used  as  would  be  necessary  to  create  a  separate  estate 
in  a  conveyance  by  a  stranger ;  otherwise  the  conveyance  would 
be  without  effect* 

c.  Construction  of  Instrument  Creating. — The  inten- 
tion is  to  be  gathered  from  the  "  four  comers  of  the  instrument/* 
and  in  ascertaining  it,  a  liberal  construction  is  to  be  adopted  ;  and 
the  court  is  not  confined  to  the  deed  itself,  but  may  resort  to  the 
marriage  contract,  if  there  is  one.* 


"To  A's  wife.**  Moore  v,  Jones,  13 
Ala.  396;  Fitch  v,  Ajcr,  2  Conn.  143. 
•*In  trust  for  her."  Vail  v.  Vail,  49 
Conn.  52.  *'For  her  proper  use." 
Tyler  v.  Lake,  3  R.  &  M.  183.  *'  To 
her  and  her  children."  Dunn  v.  Bank 
of  Mobile,  2  Ala.  152.  "For  her  own 
use."  Brandt  v.  Mickle,  28  Md.  436; 
Turton  v,  Turton,  6  Md.  375.  "  For 
her  use."  Merrill  v.  Bullock,  105 
Mass.  486;  Clevenstein's  Appeal,  15 
Pa.  St.  499.  "And  enjoy  as  she  sees 
fit."  Wood  V.  Polk,  12  Heisk.  (Tenn.) 
220.  **  For  her  use  and  benefit."  Tur- 
ton V.  Turton,  6  Md.  375 ;  Brandt  v, 
Mickle,  28  Md.  436.  "For  the  joint 
use  of  herself  and  husband."  Gould 
V,  Hill,  18  Ala.  86.  "For  her  own  use, 
benefit  and  behoof."  Guishaber  v. 
Hairman,  2  Bush  (Ky.)  320.  "In  her 
own  right."  Merrill  v.  Bullock,  105 
Mass.  486.  And  see  also  Pollard  v. 
Merrill,  15  Ala.  169;  Gillespie  v. 
Burleson,  28  Ala.  551 ;  Lewis  v.  Elrod, 
38  Ala.  17;  Harris  v,  Harbeson,  9 
Bush  (Ky.)  397;  Fears  v.  Brooks,  12 
Ga.  195;  Whitten  v.  Whitten,  3  Cush. 
(Mass.)  193;  Tennent  v.  Stoney,  i 
Rich.  Eq.  (S.  Car.)  22;  44  Am.  Dec. 
213;  I  Min.  Inst.  317. 

1.  X  Minor's  Inst.  318;  Whitten  v. 
Whitten,  3  Cush.  (Mass.)  191;  Peters 
V.  Clements,  46  Tex.  1 14 ;  Garland  v. 
Pamplin,  32  Gratt.  (Va.)  314;  Teague 
V,  Downes,  69  N.  Car.  280;  Deming  i», 
Williams,  26  Conn.  226;  68  Am.  Dec. 
386;  Underbill  v.  Morgan,  33  Conn. 
105;  Riley  v,  Riley,  25  Conn.  153; 
Williams  v.  King,  43  Conn.  569;  Darcy 
V.  Ryan,  44  Conn.  518;  McMillan  v. 
Peacock,  57  Ala.  127;  Smith  v.  Seiber- 
ling,  35  Fed.  Rep.  677 ;  Harris  r.  Har- 
ris, 71  Ala.  536. 

In  Whitten  v.  Whitten,  3  Cush. 
(Mass.)  191,  the  court,  by  Fletcher,  J., 
said  :  "  The  doctrine  that  a  gift  to  the 
wife  is  a  gift  to  the  husband  cannot  ap- 
ply where  the  husband  himself  makes  a 
gift  or  grant  to  the  wife,  which  surely 


cannot  be  taken  as  a  gift  or  grant  to 
himself.  .  .  .  And  where  the  hus- 
band himself  makes  a  gift  or  grant  to 
the  wife,  the  intention  to  relinquish  his 
own  rights  in  favor  of  the  wife,  and 
thus  to  give  her  a  separate  property  or 
interest,  is  necessarily  and  most  clearly 
and  unequivocally  manifested  and  de- 
clared." 

And  see  Harris  v,  Harbeson,  9  Bush 
(Ky.)  397,  where  a  husband  showed,  by 
clear  and  explicit  acts,  an  intention  to 
give  his  wife  the  rents  and  profits  of 
her  land,  by  having  her  rents  kept  sep- 
arate from  his  own,  and,  when  sold, 
paying  the  proceeds  to  her,  and,  when 
loaning  .  her  -  moneys,  by  taking  notes 
payable  to  her.  The  acts  showed  not 
only  an  intention  to  give  them  to  his 
wife,  but  constituted  an  executed  gift, 
which  a  court  of  equity  would  uphold 
and  enforce  as  against  him  after  her 
death.  Gill  v.  Woods,  8x  111.  64;  25 
Am.  Rep.  264. 

A  promissory  note  of  a  third  person, 
given  by  the  husband  to  the  wife  dur- 
ing coverture,  becomes  a  part  of  her 
equitable,  and  not  her  statutory, estate, 
and  any  conveyance  of  property  by  him 
to  her  directly  during  coverture,  ex- 
cept in  compensation  or  substitution 
for  other  property  which  belongs  to 
her  statutory  estate,  creates  in  her  an 
equitable  estate.  Hamaker  v.  Hamaker, 
88  Ala.  431. 

Where  a  married  woman  claims  her 
earnings  as  her  equitable  separate  es- 
tate, by  way  of  gift  from  her  husband, 
it  will  not  be  sustained,  unless  it  is 
made  clear  that  the  husband  intended 
to  divest  himself  of  all  interest  in  such 
earnings,  and  to  set  them  apart  to  the 
wife.     Bolman  v.  Overall,  86  Ala.  168. 

2.  Morrison  v.  Thistle.  67  Mo.  596; 
Porter  r.  Bank  of  Rutland,  19  Vt.  410; 
Klenke  v.  Koeltze,  75  Mo.  239. 

Where  a  fund  is  given  to  trustees  to 
pay  to  a  married  woman  **  the  rents, 
dividends,  and  income  thereof  annu- 
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ally,*'  the  increase,  as  it  becomes  pay- 
able, is  not  to  be  regarded  as  estate 
newlj  acquired,  and  therefore  the  mar- 
ital rights  of  the  husband,  as  to  such 
income,  are  not  affected  bj  an  act 
which  provides  that  all  property  there- 
after acquired  by  any  married  woman 
shall  be  held  by  her  to  her  sole  and 
separate  use.  Vail  v.  Vail,  49  Conn. 
52 ;  citing  Sterns  v.  Weather,  30  Ala. 
713;  but  see  Nelson  v,  HoUins,  9  Baxt. 
(Tenn.)  553. 

In  a  settlement  of  property  by  a 
husband  on  his  wife,  free  from.all  his 
liabilities,  an  exception  of  such  iiicum- 
brances  asthetwo  togethershall  request 
the  trustee  to  make,  is  not  repugnant 
to  the  grant,  but. is  merely  a  qualifica- 
tion thereof.  -/Etna  Ins.  Co.  v.  Brod- 
inax,  48  Fed.  Rep.  892. 

DecltionB  Allowing  a  Separate  Bs- 
tate. — Where  land  was  devised  to  a 
trustee  to  be  used  for  the  maintenance 
of  a  devisor's  son,  and  any  family  that 
he  might  thereafter  have,  on  the  subse- 
quent marriage  of  the  son  his  wife  was 
held  to  be  entitled  to  a  maintenance 
out  of  the  profits  of  the  lands,  as  her 
equitable  separate  estate.  Jones  v. 
Reese,  65  Ala.  134.  And  where  the 
earnings  of  the  wife,  gifts  from  her 
friends,  or  her  separate  estate,  is  in- 
vested in  land,  it  will  be  held  to  be  her 
separate  estate,  even  though  the  hus- 
band takes  the  title  in  his  own  name. 
Martin  v.  Col  burn,  88  Mo.  229;  Cox  v. 
Cox,  91  Mo.  71;  Haden  v,  Ivey,  51  Ala. 
381 ;  Whitehead  v.  Whitehead,  64  N. 
Car.  538;  Grantham  v.  Grantham,  34 
S.  Car.  504.  Where  her  property  is 
sold  and' a  security  taken  for  the  pur- 
chase money  in  the  husband*s  name, 
it  is  still  the  wife's,  and  she  may  file  a 
bill  in  chancery  by  her  next  friend  to 
enforce  the  lien,  if  the  security  is  not 
paid.  Sampley  v.  Watson,  43  Ala. 
377;  and  if  he  has  entered  land  in  his 
own  name  with  money  of  his  wife's 
separate  estate,  because  of  a  regulation 
of  the  land  office,  he  is  bound,  although 
in  embarrassed  circumstances,  to  con- 
vey the  land  to  a  trustee  for  her  bene- 
fit.    Payne  v,  Twyman,  68  Mo.  339. 

A  recital  in  a  deed  that  it  is  the  sep- 
arate property  of  the  wife,  removes 
any  presumption  that  it  is  community 
property,  and  vests  the  title  according 
to  the  terms  of  the  deed,  McCutchen 
V.  Purinton  (Tex.  1892),  19  S.  W.  Rep. 
710. 

A  verbal  antenuptial  contract  by  a 
woman  that  she  shall  own  and  control, 
as  separate   estate,   the   property  she 


then  has,  will  be  valid,  and  though  her 
husband  contributes  his  services  as 
carpenter  and  builder  in  erecting  a 
house  upon  land  purchased  by  her,  it 
cannot  be  subjected  to  his  debts. 
Turner  V.  Short  (Ky.  1888),  7  S.  W. 
Rep.  391. 

If,  in  a  sealed  instrument,  the  hus- 
band acknowledges  the  receipt  of 
money  as  his  wife's  share  of  her  par- 
ent's estate  and  binds  himself  to  return 
it  to  her  when  she  so  desires,  it  shows 
a  sufficient  intent  to  create  a  separate 
estate  in  the  wife,  and  the  marital  rights 
of  the  husband  do  not  attach.  Wads- 
worthville  Poor  School  v.  Bryson,  34 
S.  Car.  401.  Where  she  is  dissatisfied 
with  his  investment  of  her  money  in 
land,  and  he  promises  to  pay  her  the 
value  of  the  property,  her  executors 
may  claim  the  value  of  the  same 
against  His  estate  on  his  failure  to  do 
so.  In  re  Lazarus'  Estate  (Pa.  1892), 
23  Atl.  Rep.  372. 

Where  a  married  woman  mingles 
with  the  profits  of  a  boarding  house 
run  by  her,  a  monthly  allowance  from 
her  husband,  and  it  is  not  apparent 
whether  the  furniture  of  the  house  is 
purchased  with  her  money  or  that  fur- 
nished by  the  husband,  it  will  be 
deemed  to  be  her  separate  property. 
Diefendorff  t;.  Hopkins  (Cal.  1891),  28 
Pac.  Rep.  265.  A  court  of  equity  can 
settle  on  her,  her  share  in  the  per- 
sonalty of  her  father's  estate,  In  the 
hands  of  an  administrator,  and  the 
creditors  of  her  insolvent  husband  can- 
not have  the  same  applied  to  the  pay- 
ment of  their  claims.  Bethel  v.  Smith, 
83  Ky.  84. 

Where  the  plaintiff's  husband  drove  a 
number  of  cows  at  night  from  her  prem- 
ises, and  the  next  day  they  were  found 
in  defendant's  possession,  he  claiming  to 
have  purchased  them  from  her  husband 
and  refusing  to  return  them,  and  the  evi- 
dence showed  that  the  plaintiff  had 
purchased  the  cows  with  her  own 
funds;  that  feed  bought  for  them  on 
credit  was  charged  to  her;  that  she  had 
supported  the  family,  and  that  the 
owner  of  the  premises  she  occupied 
had  given  her  permission  to  live  there, 
it  was  sufficient  to  sustain  the  finding 
of  a  referee,  in  an  action  of  trover  for 
the  cows,  that  they  were  hers.  Pang- 
burn  V,  Crowner  (Supreme  Ct.),  17  N. 
Y.Supp.  301. 

If  a  husband  allows  his  wife,  during 
his  lifetime,  to  hold  a  note  and  use  the 
proceeds  as  her  own  property,  it  must 
be  considered  to  have  been  her  separate 
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2.  Power  of  Disposition. — In  a  few  States  it  is  held  that  a  married 
woman  has  no  power  over  her  separate  estate  but  such  as  is  given 
her  by  the  instrument  creating  it ;  *  but  the  English  rule  and  the 
one  adopted  in  a  majority  of  the  States  is,  that, 


estate.  Miller  v,  Eram,  37  Wis.  142. 
And  if  he  recognizes  a  trust,  made  for 
her  benefit  by  an  investment  of-  her 
share  in  an  estate  during  his  absence, 
it  will  be  considered  her  separate  es- 
tate. Louisville  Bank  v.  Gray,  84  Ky. 
565.  But  where,  by  an  ante-nuptial 
parol  contract,  he  agrees,  in  considera- 
tion of  the  marriage,  that  she  shall 
hold  all  her  property  then  owned  or 
thereafter  acquired,  as  her  separate  es- 
tate, but  vesting  in  her  no  power  of 
disposition,  she  takes  from  him  the  use 
and  control  thereof  during  life,  but  at 
her  death  bank  stock  owned  by  her 
goes  to  him.  Brown  v.  Brown  (Ky. 
1890),  13  S.  W.  Rep.  105. 

DoolBlont  Denying  a  Separate  Estate. 
— A  wife  cannot  claim  as  her  separate 
estate  property  of  her  husband  on 
which  she  has  erected  a  dwelling,  un- 
der an  agreement  with  him  for  its  con- 
veyance to  her,  so  as  to  exclude  the 
claims  of  her  husband's  creditors.  John- 
ston V,  Johnston  (Ky.  1892),  19  S.  W. 
Rep.  526;  nor  is  alimony  awarded 
to  a  wife  by  the  decree  of  divorce  her 
separate  estate.  Stevenson  v,  Steven- 
son, 34  Hun  (N.Y.)  157,  distinguished^ 
Romaine  v.ChaunceyC  Supreme  Ct.),  15 
K.  Y.  Supp.  198;  nor  lands,  in  the  ab- 
sence of  recitals  in  the  deed  suflficient 
to  create  a  separate  estate,  conveyed  to 
the  wife  by  the  husband  with  the  in- 
tent to  shield  it  from  his  creditors. 
Gaston  v.  Wright  (Tex.  1892),  18  S.  W. 
Rep.  576. 

An  ante-nuptial  contract  entered  into 
in  France,  excluding  property  there 
owned  by  the  wife  from  the  community 
property,  does  not,  in  the  absence  of  an 
agreement  that  the  real  estate  of  the 
wife  shall  be  her  sole  estate  free  from 
the  control  of  the  husband,  secure  to 
the  wife  as  separate  estate,  real  estate 
owned  by  her  at  that  time  in  Missouri, 
Richardson  v,  De  Giverville,  107  Mo. 

4'!2. 

It  has  been  held  in  Pennsylvania 
that  where  a  woman,  at  the  date  of  a 
will  devising  property  to  her,  is  neither 
married  nor  contemplating  marriage, 
she  will  not  take  a  separate  estate 
therein,  although  she  was  married  at 
the  death  of  the  testator,  and  the  devise 
vests  in    her  absolutely.     Neale's   Ap 
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peal,  104  Pa.  St.  214;  folio-wed  in  In  re 


Quinn's  Estate  (Pa.  1891),  32  Atl.  Rep. 
965.  And  also  that  a  wife  cannot  recover 
against  the  execution  creditors  of  her 
husband,  where  the  property  seized  was 
in  possession  of  the  husband,  unless  she 
shows  that  the  property  was  paid  for 
out  of  her  separate  estate.  Bolinger  v, 
Gallagher   (Pa.    1891),    22    Atl.   Rep. 

815. 

Byldenoe. — In  an  action  by  a  wife  for 
the  conversion  of  property  claimed  by 
her,  she  may  show  receipts  for  rent 
given  to  her.  Hill  v.  Fouse  (Neb.  1891), 
49  N.  W.  Rep.  760.  Where  a  hus- 
band listed  for  taxation  and  mortgaged 
as  his  own  certain  of  the  stock  on  a 
farm  cultivated  by  himself  and  Mrife^ 
such  stock  being  claimed  by  the  wife  as 
hers,  though  used  indiscriminately  for 
the  purpose  of  cultivation,  it  was  held 
not  to  be  evidence  against  the  wife  on 
the  question  of  title,  unless  authorized 
or  known  and  acquiesced  in  by  her. 
Miller  v.  Lathrop  (Minn.  1892),  52  N. 
W.  Rep.  274. 

There  is  no  error  in  permitting  the 
wife  of  the  plaintiff  to  testify  as  to 
services  rendered  by  her,  the  earnings 
of  the  wife  being  the  property  of  the 
husband,  unless  she  carries  on  a  sepa- 
rate business  or  works  for  others  on 
her  own  account.  Tipton  Co.  v. 
Brown  (Ind.  1892),  30  N.  E.  Rep.  925. 

The  presumption  that  property  bought 
by  a  wife  with  the  money  of  her  hus- 
band was  intended  as  a  settlement  for 
her,  may  be  rebutted  by  proof  that  it 
was  understood  between  them  that  the 
property  should  be  his^  or  that  she  took 
the  title  thereof  without  his  knowledge 
or  consent.  Parker  v,  Newitt,  18  Ore- 
gon 274. 

Where  a  wife  owned  lands  lying  In 
another  State,  never  during  her  life- 
time reduced  into  possession  by  the 
husband,  the  court  of  Vermont  treated 
moneys  received  for  rent  of  the  lands 
as  assets  of  her  estate,  without  requir- 
ing proof  that  she  might  have  held  the 
income  thereof  as  her  own,  by  the  laws 
of  the  State  wherein  the  land  lay.  Gill 
V.  Cook,  42  Vt.  140. 

1.  Stalev  V.  Hamilton,  10  Fla.  275; 
Dollner  v.  Snow,  16  Fla.  86;  Doty  v. 
Mitchell.  9  Smed.  &  M.  (Miss.)  435; 
Montgomery  f.  Agricultural  Bank,  10 
Smed.    &   M.  (Miss.)    567;    Hardy  v. 


SqoitaUe. 


MARRIED  WOMEN, 


Power  of  DispoaitioiL 


a.  As  TO  Personal  Property  or  the  produce  of  lands,  she 
may  dispose  of  it  freely,  by  will  or  otherwise,  precisely  as  if  she 
were  feme  sole,  save  only  when  it  is  otherwise  provided  by  the 
instrument  whence  she  derives  the  estate  ;  *  but, 

b.  As  To  Real  Prop,ERTY,  a  more  rigorous  doctrine  prevails. 
If  not  expressly  allowed  to  dispose  of  it  in  some  designated  way^ 


Holly,  84  N.  Car.  661 ;  Knox  v.  Jur- 
dan, "^^  Jones  Eq.  (N.  Car.)  175;  Mau- 
rer'R  Appeal,  86  Pa.  St.  380;  Page's  Es- 
tate, 75  Pa.  St.  87;  Wright  v.  Brown,  44 
Pa.  St.  224;  Wells  V.  McCall,  64  Pa. 
St.  207 ;  Rogers  v.  Smith,  4  Pa.  St.  93; 
Ly ne  v,  Crouse,  i  Pa.  St.  1 1 1 ;  Dorrance 
r.  Scott,  3  Whart.  (Pa.)  309;  31  Am. 
Dec.  509;  Thomas  v.  Folwell,  2  Whart. 
(Pa.)  11;  30  Am.  Dec.  230;  Wallace  v. 
Coston,  9  Watts  (Pa.)  137;  Lancaster 
V.  Dolan,  i  Rawle  (Pa.)  231 ;  18  Am. 
Dec.  625;  Creighton  v,  Clifford,  6  Rich. 
(S.  Car.)  188;  Ewing  x;.  Smith,  3  De- 
saus.  (S.  Car.)  417;  5  Am.  Dec.  557; 
Reid  z\  Lamar,  x  Strobh.Eq.  (S.  Car.) 
27 ;  Rochell  v,  Tompkins,  i  Strobh, 
Eq.  (S.  Car.)  114;  Robinson  v.  Dart, 
Dudley  Eq.  (S.Car.)  128;  31  Am.  Dec. 
569;  Magwood  V,  Johnson,  x  Hill  Eq. 
(S.  Car.)  228;  Frazier  v.  Center,  i  Mc- 
Cord  Eq.  (S.  Car.)  270. 

1.  I  Minor^s  Inst.  322;  2  Story,  Eq.,  § 
X393;  Hulme  V.  Tenent,  i  White  & 
Tudor  Lead.  Cas.  48X  (4th  Am.  ed.) 
679;  Pybus  V,  Smith,  3  Bro.  C.  C. 
346;  Barford  v.  Street,  16  Ves.  135; 
Towney  v.  Wtfrd,  i  Beav.  563 ;  Lech- 
mere  V.  Brotheridge,  32  Beav.  360;  Tay- 
lor V.  Meade,  4  De  G.  J.  &  S.  597; 
Moore  v,  Morris,  4  Drew  38;  Grigby  v. 
Cox,  I  Ves.  5x8;  Peacock  v.  Monk,  2 
Ves.  X9x;  Fettiplace  v,  George,  i  Ves. 
Jr.  193  and  notes;  Rich  v,  Cockell,  9 
Ves.  369;  Wagstaft  v.  Smith,  9  Ves. 
20;  Sturgis  V,  Corp,  13  Ves.  190; 
»mith  V.  Thompson,  3  Mac  Arthur  (U. 
S.)  29X ;  Fiske  i;.  Bigelow,  2  Mac  Ar- 
thur (U.  S.)  427. 

In  Metcalf  v.  Cook,  2  R.  I.  355,  it 
was  held  that  a  married  woman  had  no 
power  to  charge  her  separate  estate 
unless  it  was  given  herin  the  instrument 
creating  the  trust.  But  in  the  later 
case  of  Ives  v,  Harris,  7  R.  I.  413,  the 
court  said  that  without  words  in  the  in- 
strument restraining  her  '*  it  is  not  to 
be  doubted  that  the  equitable  estate  of 
a  married  woman,  in  real  property  set- 
tled to  her  sole, and  separate  use,  is  as 
alienable  by  her — she  and  her  husband 
joining  in  a  deed  Executed  in  solemn 
form  under  the  statute — as  her  legal  es- 
tate in  real  property." 
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And  see  Gunter  v,  Williams,  40  Ala. 
561 ;  Paulk  V,  Wolfe,  34  Ala.  541 ;  Baker 
V.  Gregory,  28  Ala.  544;  65  Am.  Dec. 
366 ;  Ozley  v.  Ikelheimer,  26  Ala.  332 ; 
Brame  v,  McGee,  46  Ala.  X74 ;  Nunn 
V.  Givhan,  45  Ala.  375 ;  Wilkinson  v, 
Cheatham,  45  Ala.  341 ;  Short  v.  Battle, 
52  Ala.  456 ;  Cowles  v.  Pallard,  51  Ala. 
445 ;  Puryear  v.  Puryear,  16  Ala.  486 ; 
Wilburn  v.  McCalley,  63  Ala.  436; 
McCroan  v.  Pope,  17  Ala.  612;  Brad- 
ford V.  Greenway,  17  Ala.  797;  52  Am. 
Dec.  203 ;  Puryear  v.  Beard,  14  Ala. 
122;  Gillespie  v,  Simpson  (Ark.  1892), 
x8  S.  W.  Rep.  1050;  Oswalt  t;.  Moore, 
19  Ark.  257  ;  Dobbin  v.  Hubbard,  17 
Ark.  196;  65  Am.  Dec.  425;  Buckner  v. 
Davis,  29  Ark.  447;  Palmer  v.  Rankin, 
30  Ark.  771;  Henry  r,  Blackburn,  32 
Ark.  445;  Little  v.  Dodge,  32  Ark.  459; 
Scott  vl  Ward,  35  Ark.  480 ;  Miller  v, 
Newton,  23  Cal.  554;  Imlay  v.  Hunt- 
ington, 20  Conn.  149;  Piatt  v,  Hawkins, 
43  Conn.  139;  Wells  v,  Thorman,  37 
Conn.  3x8 ;  Taylor  v.  Shelton,  30  Conn. 
122;  Buckingham  v.  Moss,  40  Conn. 
46X ;  Fears  v.  Brooks,  12  Ga.  195; 
Wylly  V.  Collins,  9  Ga.  223 ;  Weeks  v, 
Sego,  9  Ga.  201 ;  Dallas  v.  Heard,  32  Ga. 
604;  Robert  v.  West,  X5  Ga.  123;  Mor- 
rison V,  Solomon,  52  Ga.  206;  HufT  v, 
Wright.  39  Ga.  41 ;  Seabrook  v,  Brady, 
47  Ga.  650;  Van  Arsdale  v.  Joiner,  44 
Ga.  173;  Cox  V.  Wood,  20  Ind.  54; 
Kantrowitz  v.  Prather,  31  Ind.  92 ;  99 
Am.  Dec.  587 ;  Hasheagan  v,  Specker, 

36  Ind.  414;  Pomerov  t'.  Manhattan  L. 
Ins.  Co.,  40  111.  398 ;  knaggs  v,  Mastin, 
9  Kan.  532;  Bell  v.  Kellar,  X3  B.  Mon. 
(»y.)  381;  Lillard  v.  Turner,  16  B. 
Mon.  (Kv.)  374;  Burch  v.  Brecken- 
ridge,  16  B.  Mon.  (KyO  482;  63  Am. 
I^ec.  5<;3;  Jarman  7;.  Wilkerson,  7  B. 
Mon.  (Ky.)  293 ;  Long  v.  White,  5  J. 
J.  Marsh.  (Ky.)  226;  Sweeney  v.  Smith, 
IS  B.  Mon.  (Ky.)  325;  61  "Am.  Dec. 
ife;  Christmas  v.  Hahn  (Ky.  x888), 
9  S.  W.  Rep.  279.  In  Maryland  the 
early  cases  held  the  American  rule, 
Farr  v,  Williams,  4  Md.Ch.68;  Miller 
V.  Williamson,  5  Md.  219;  but  late  cases 
hold  the  English  rule.  Cooke  v.  Hus- 
bands, 11  Md.  492;  Hall  V,  Eccleston, 

37  Md.   520;  Schull  V,  Murray,  32  Md. 
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she  can  do  so  only  by  will,  executed  as  wills  of  land  are  required 
to  be  executed,  or  by  deed  of  conveyance  executed  with  the  for- 
malities  prescribed  by  law  for  married  women.*  When  the  instru« 


9;  Koontz  V.  Nabb,  x6  Md.  549;  Chew 
v.  Beall,  13  Md.  348;  Willard  v.  East- 
ham,  15  Gray  (Mass.)  328;  77  Am. 
Dec.  366 ;  Rogers  v.  Ward,  8  Allen 
(Mass.)  387;  85  Am.  Dec.  710;  Hard- 
ing V.  Cobb,  47  Miss.  599;  Whitesides 
V,  Cannon,  23  Mo.  457 ;  Segond  v.  Gar- 
land, 23  Mo.  547  ;  Coats  v,  Robinson, 
10  Mo.  757;  Schafroth  v.  Ambs,  46  Mo. 
114;  Claflin  V,  Van  Wagoner,  32  Mo. 
352;  Kimm  v.  Weipcrt,  46  Mo,  532;  2 
Am.  Rep.  541 ;  Lincoln  v,  Rowe,  51 
Mo.  571 ;  Metropolitan  Bank  v.  Taylor, 
63  Mo.  338 ;  Batch  elder  v.  Sargent,  47 
N. H.  262 ;  Leaycraft  v.  Hedden,  4  N.J. 
Eq.  512 ;  Johnson  v,  Cummins,  x6  N. 
J.  Eq.  97;  84  Am.  Dec.  142;  Armstrong 
V.  Ross,  20  N.  J.  Eq.  109;  Perkins  v, 
Elliot,  2j  N.  J.  Eq.  526;  Pentz  v.  Simon- 
son,  13  N.  J,  Eq.  232;  Oakley  v.  Pound, 
14  N.  J.  Elq.  178;  Jaques  v,  Methodist 
Episcopal  Church,  17  Johns.  (N.  Y.) 
548,  overruling  3  Johns.  Ch.  (N.  Y.) 
77;  8Am.  Dec.  447;  Yale  v.  Dedercr, 
22  N.  Y.  450;  78  Am.  Dec.  216;  17 
How.  Pr.  (N.  Y.)  165;  20  How.  Pr.  (N. 
Y.;  242;  21  Barb.  (N.  Y.)  286 -,31  Barb. 
(N.  Y.)  525;  68  N.  Y.  329,  overruling 
18  N.  Y.  265;  72  Am.  Dec.  503;  Dyett 
V,  North  American  Coal  Co.,  20  Wend. 
(N.  Y.)  570;  32  Am.  Dec.  598;  Powell 
v.  Murray,  2  Edw.  Ch.  (N.  Y.)  636; 
Cruger  v.  Cruger,  5  Barb.  (N.  Y.)  227; 
now  partly  regulated  by  3  New  Tork 
Rev.  Sts.  1882,  p.  2182,^63;  Hardy  t'. 
Van  Harlingen,  7  Ohio  St.  208;  Phillips 
V,  Graves,  20  Ohio  St.  390;  5  Am.  Rep. 
675;  Williams  v,  Urmston,  35  Ohio  St. 
296;  Lightfoot  V,  Bass,  8  Lea  (Tenn.) 
351;  Young  t;.  Young,  7  Coldw.  (Tenn.) 
461 ;  Sherman  v,  Turpin^  7  Coldw. 
(Tenn.)  382;  Robertson  v.  Queen,  87 
Tenn.  445;  Milburn  v.  Walker,  11  Tex. 
329 ;  Hall  V.  Dotson,  55  Tex.  520 ;  Par- 
tridge V.  StoCker,  36  Vt.  117;  84  Am. 
Dec.  664;  West  v.  West,  3  Rand.  (Va.) 
373;  Vizonneau  v,  Pegram,  2  Leigh 
( Va.)  183;  Williamson  v,  Beckham,  8 
Leigh  (Va.)  20;  Lee  v.  Bank  of  U.  S., 
9  Leigh  (Va.)  200;  Whiting  v.  Rust,  i 
Gratt.  ( Va.)  483;  Ellis  r.  Baker,  i  Rand. 
(Va.)  47;  Woodson  v.  Perkins,  5  Gratt. 
(Va.)  345;  Nixon  v.  Rose,  12  Gratt. 
( Va.)  431;  Penn  r.  Whitehead,  17  Gratt. 
(Va.)  S03;  94  Am.  Dec.  478;  Muller  v. 
Bay  lev,  21  Gratt.  (Va.)  528;  Burnett  v. 
Hawfe,  25   Gratt.   (Va.)  481;  Darnall 


v.  Smith,  26  Gratt.  (Va.)  878;  Patton 
v,  Charlestown,  etc.,  Bank,  12  W.  Va. 
587;  Radford  v.  Carwile,  13  W.  Va. 
572  ;  citing  all  the  cases;  Todd  v.  Lee, 
15  Wis.  3fe. 

1.  2  Story's  Eq.  Jur.,  $$  1389,  1390 
and  notes;  McChesney  v.  Brown,  25 
Gratt.  (Va.)  393;  Radford  v.  Carwile, 
13  W.  Va.  572 ;  Bressler  r.  Kent,  61 
111.  ^26 ;  14  Am.  Rep.  67 ;  and  see  cases 
cited^  preceding  note. 

The  Kentucky  statute,  allowing  a 
married  woman  to  dispose  by  will 
**  of  any  estate  secured  to  her  separate 
use  by  deed  or  devise,  or  in  the  exer- 
cise of  a  written  power,"  does  not  al- 
low her  to  dispose  of  land,  unless  the 
deed  itself  creates  in  her  a  separate 
estate.  And  where  the  husband,  after 
her  death,  executes  a  writing  relin- 

auishing  all  his  interest,  the  same  as 
tiough  it  had  been  deeded  to  her 
separate  use,  and  the  will  had  been 
made  in  pursuance  of  a  written  power, 
and  files  it  at  the  probate,  it  does  not 
validate  the  will  where  the  rights  of 
heirs  have  already  vested  under  the 
statutes  of  descent.  Craine  v.  Ed- 
wards (Ky.  1891),  17  S.  W.  Rep.  2ii. 
Nor  does  a  power  to  "  use,  sell,  ex- 
change, reinvest  or  otherwise  dispose 
of  as  she  may  think  proper,"  give  her 
such  special  power  to  will.  Harris  v. 
Harbeson,  9  Bush  (Ky.)  397. 

Her  separate  property  may  be  con- 
veyed by  order  of  court.  Terrell  v. 
Spence,  5  Bush  (Ky.)  637.  Her  sig- 
nature to  the  application  for  the  sale, 
and  to  the  deed,  is  sufficient  evidence 
of  her  assent.  Moseley  v,  Hankinson, 
25  S.  Car.  519.  Or  her  separate  prop- 
erty may  be  conveyed  under  a  power 
of  'attorney  to  her  husband.  Christ- 
mas V.  Hahn  (Ky.  1888),  9  S.  W.  Rep. 
279 ;  and  sKe  may  dispose  of  it  to  se- 
cure the  payment  of  his  debts.  Col- 
lins T'.  Wassell,  34  Ark.  17;  Gillespie 
v.  Simpson  (Ark.  1892),  18  S.  W.  Rep. 
1050.  She  will  be  bound  by  covenants 
contained  in  her  deeds.  Barlow  v. 
Delaney,  40  Fed.  Rep.  97 ;  Yerkes  v. 
Hadley,  5  Dak.  324.  But  a  lease  by  the 
husband,  without  her  consent,  is 
void,  and  in  an  action  by  her  to 
recover  possession  no  notice  to  quit 
is  necessary.  Wood  w.  Wood,  83  N. 
Y.  575. 
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ment  creating  the  trust  provides  that  it  may  be  disposed  of  by 
one  mode,  other  modes  are  generally  excluded.* 

5  Gray  (Mass.)  336;    Waters  v,  Taze- 
well, 9  Md.  291 ;  Uullj' 


1.  Swift  I'.  Castle,  23  111.  132 ;  Cooke 
V.  Husbands,  11  Md.  492;  Lowry  v, 
Tiernan,  2  Har.  &  G.  (Md.)  34;  Tier- 
nan  V.  Poor,  1  Gill  &  J.  (Md.)  216;  19 
Am.  Dec.  325;  Brundige  v.  Poor,  2 
GiU  &  J.  (Md.)  X ;  Miller  v.  William- 
son, 5  Md.  219;  Leiiycraft  v.  Hedden, 
4  N.  J.  Eq.  551 ;  Morgan  v.  Elam,  4 
Vcrg.  (Tenn.)  375;  Lightfoot  v.  Bass, 
8  Lea  (Tenn.)  350;  Hardy  t/.  Holly,  84 
N.  Car.  661 ;  Weeks  v.  Sego,  9  Ga. 
199;  Williamson  v.  Beckham,  8  Leigh 
(Va.)  27;  Nixon  v.  Rose,  12  Gratt. 
(Va.)  425. 

A  number  of  cases  suppor.t  the  op- 
posite doctrine,  that  a  power  of  dispo- 
sition specifically  pointed  out  does  not 
preclude  the  adoption  of  any  other 
mode  of  disposition,  unless  there  are 
negative  words  restraining  the  exer- 
cise of  the  power  to  the  very  mode 
pointed  out.  On  an  examination  of 
these  cases  it  will  be  found  that  an  ab- 
solute estate  was  granted  the  wife, 
the  instrument  specifying  that  it  should 
be  conveyed  by  deed,  in  which  the 
husband  or  trustee  joins,  or  by  will, 
and  the  question  arose  on  her  power 
to  charge  it  with  her  debts.  Jaques  v, 
Methodist  Episcopal  Church,  17  Johns. 
(N.  Y.)  549;  8  Am.  Dec.  447;  fcimm 
V.  Weippert,  46  Mo.  532  ;  2  Am.  Rep. 
541 ;  Vizonneau  v.  Pegram,  2  Leigh 
(Va.)  183;  West  V.  West,  3  Rand. 
(Va.)  373;  Whitaker  v.  Blair,  3  J.  J. 
Marsh.  (Ky.)  239;  Strong  v.  Skinner, 
4  Barb.  (N.  Y.)  546;  Radford  v.  Car- 
wile,  13  W.  Va.  577. 

Seatraint  on  Alienation  and  Antlol- 
Batlon. — ^To  restrain  a  married  woman's 
power  of  aliei^tion  and  anticipation  of 
the  profits  of  her  separate  estate,  there 
must  be  an  expressed  restraint  in  the 
instrument  creating  it.  It  is  not  to  be 
implied  from  her  being  authorized  to 
dispose  of  the  property  in  an  ordinary 
manner,  and  a'' specific  mode  of  dis- 
position pointed  out  by  the  instrument 
does  not  necessarily  exclude  any  other 
mode.  Jaques  v.  Methodist  Episcopal 
Church,  17  Johns.  (N.  Y.)  548;  8  Am. 
Dec.  447;  Radford  v.  Carwile,  13  W. 
Va.  573;  Cheever  v,  Wilson,  9  Wall. 
(U.  S.)  108;  Hooks  V.  Brown,  62  Ala. 
258;  Wilburn  v.  McCalley,  63  Ala. 
436;  Williams  v.  Maull,  20  Ala.  721; 
FeliowR  T'.  Tann,  9  Ala.  1003;  Fears  v. 
Brooks,  12  Ga.  195;  Freeman  v.  Flood, 
16  Ga.  ^28;  Hathaway  v,  Yeaman,  8 
Bush   (Ky.)  391;    Parker  v.  Converse, 
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v.  Hull,  31  Miss. 
20;  Wells  v.'McCalf,  64  Pa.  St.  207; 
Witsell  V,  Charleston,  7  S.  Car.  88; 
Greensboro  Bank  v.  Chambers,  30 
Gratt.  (Va.)  202;  ^32  Am.  Rep.  661; 
Burnett  v,  Hawfe,  25  Gratt.  (Va.)  481; 
Nixon  V,  Rose,  12  Gratt.  (Va.)  431; 
Parker  v.  White,  11  Ves.  209;  TuUett 
v»  Armstrong,  i  Beav.  x;  4  M.  &  C. 
377;  Pybus  V.  Smith,  3  Bro.  C.  C.  340; 
Field  V.  Evans,  15  Sim.  372;  Kenrickf. 
Wood,  L.  R.,  9  Eq.  33;  Arnold  v. 
Woodhams,  L.  R.,  16  Eq.  29;  i  Min. 
Inst.  .327. 

As  in  creating  the  separate  estate,  it 
is  not  necessary  that  the  settlement 
contain  technical  words,  but  only  that 
the  settler's  intent  to  prevent  antici- 
pation and-  alienation  clearly  appear. 
Fears  v.  Brooks,  12  Ga.  195;  Green- 
boro  Bank  v.  Chambers,  30  Gratt. 
(Va.)  202;  32  Am.  Rep.  66x.  The 
restraint  may  be  by  implication  only, 
as  where  powers  inconsistent  with  her 
powers  of  alienation  are  given  to  the 
trustees.    Gully  v.  Hull,  31  Miss,  20. 

Provisions  that  the  property  shall  be 
"for  her  sole  and  separate'  use,*'  or 
"  pay  to  her  from  time  to  time  on  her 
receipt  or  personal  appearance,"  or 
"exempt  from  her  husband's  debts," 
have  been  held  not  to  be  restraints 
upon  the  wife's  powers  of  anticipation 
and  control.  Pybus  v.  Smith.  3  Bro. 
C.  C.  340;  I  Ves.  Jr.  189;  Hulme  v, 
Tenent,  i  Bro.  C.  C.  16;  Scott  v.  Davis, 
4  M.  &  C.  87 ;  Sturgis  v.  Corp,  13  Ves. 
190;  Browne  v.  Like,  14  Ves.  302; 
Parker  v.  White,  11  Ves.  222;  Ellis  v. 
Atkinson,  3  Bro.  C.  C.  565 ;  Cooke  v. 
Husbands,  11  Md.  492;  Whitsell  v, 
Charleston,  7  S.  Car.  88. 

But  it  is  a  restraint  where  the  deed 
provides  that  it  is  to  be  **  inalienable," 
or  "  unassignable,"  or  that  **  she  shall 
not  sell,  mortgage,  charge,  or  in- 
cumber," or  that  she  is  to  have  it  "  with- 
out power  of  anticipation."  Rennie  v. 
Ritchie,  12  C.  &  F.  204;  D'Oechsner 
V,  Scott.  24  Beav.  239;  Springs.  Pride, 
lojur.  N.  S.  646;  Bagget  r.  Neux,  i 
Colly er  C.  C.  138;  Brown  v.  Bam  ford, 
II  Sim.  131;  Cooper  v,  Macdonald,  L. 
R.,  7  Ch.  288. 

The  restraint  upon  anticipation 
operates  during  a  second  or  subsequent 
coverture,  unless  destroyed  by  the  act  of 
the  woman  while  discovert.  Robert  v. 
West,  15  Ga.  122;   Staggers   v.  Mat- 


Equitable. 


SEPARA  TE  PROPER  TV  OF      Powv  to  Chargt. 


8.  Power  to  CJhargc— As  a  corollary  to  the  above  proposition,  it 
is  the  settled  doctrine  in  England  that  a  married  woman  may 
charge  her  separate  estate  in  equity,  even  by  implication,  with  her 
debts,  contracts  and  engagements.  By  entering  into  such  engage- 
ments she  must  have  meant  to  effect  something,  and  as  she  can- 
not have  expected  to  charge  her  person,  she  could  have  had  no 
other  design  than  to  subject  to  the  f  ullfiUment  of  her  engagements 
so  much  of  her  separate  estate  as  is  subject  to  her  absolute  dis- 
posal as  if  she  were  a  feme  sole^     And  this  is  the  general  rule  in 


thews,  13  Rich.  Eq.  (S.  Car.)  14a;  Nix 
t;.  Bradley,  6  Rich.  Eq.  (S.  Car.)  43; 
Beaufort  v.  Collier,  6  Humph.  (Tenn.) 
487 ;  Brown  v.  Foote,  a  Tenn.  Ch. 
255;  44  Am.  Dec.  321.  In  Pennsyl- 
x'ania  and  a  few  other  States  it  only 
operates  during  the  single  marriage  for 
which  the  separate  use  was  originally 
created.  Hammerslej  v.  Smith,  4 
Whart.  (Pa.)  ia6;  Kuhn  f.  Newman, 
a6  Pa.  St.  227;  Dubs  v.  Dubs,  31  Pa. 
St.  140;  Freyvogle  v,  Hughes,  56  Pa. 
St.  228;  Hepburn's  Appeal,  65  Pa.  St. 
468;  Bush*6  Appeal,  33  Pa.  St.  85; 
McKee  v,  McKinley,  33  Pa.  St.  9a; 
Lindsay  v,  Harrison,  8  Ark.  30a; 
Miller  v,  Bingham,  i  Ired.  Eq.  (N. 
Car.)  4a3;  36  Am.  Dec.  58;  Apple  v, 
Allen,  3  Jones  Eq.  (N.  Car.)  120;  Duke 
V,  Duke,  81  Ky.  308. 

The  doctrine  of  the  wife's  separate 
estate  is  neatly  summed  up  by  Lord 
Chancellor  Cottenham  in  Tullett  v. 
Armstrong,  4  M.  &C.  405:  "When 
this  court,"  says  he,  "  first  establifihed 
the  separate  estate,  it  violated  the  (ex- 
isting) laws  of  property  as  between 
husband  and  wife ;  but  it  was  thought 
beneficial,  and  it  prevailed.  It  being 
once  settled  that  a  wife  might  enjoy 
separate  estate  as  a  feme  soie,  the  laws 
of  property  attached  to  this  new  es- 
tate ;  and  it  was  found,  as  part  of  such 
law,  that  the  power  of  alienation 
belonged  to  the  wife,  and  was  de- 
structive of  the  security  intended  for 
it.  Equity  again  interfered,  and  by 
another  violation  of  the  laws  of  prop- 
erty supported  the  validity  of  the  pro- 
hibition against  alienation.  In  the  case 
now  under  consideration,  if  the  after- 
taken  husband  be  permitted  to  inter- 
fere with  the  property  given  or  settled 
before  the  marriage  to  the  separate 
use  of  the  wife,  much  of  the  benefit 
and  security  of  the  rules  which  have 
been  so  established  will  be  lost.  Why, 
then,  should  not  eouity  in  this  case 
also  interfere ;  and  if  it  cannot  protect 
the  wife  consistently  with  the  ordinary 


rules  of  property,  extend  its  own 
(peculiar)  rules  with  respect  to  the 
separate  estate,  so  as  to  secure  to  her 
the  enjoyment  of  that  estate  which  has 
been  so  invented  for  her  benefit?  It 
is,  no  doubt,  doing  violence  to  the  rules 
of  property  to  say  that  property 
which,  being  given  with  qualifications 
and  restrictions  which  are  held  to  be 
void,  belong^  absolutely  to  the 
woman  up  to  the  moment  of  her  mar- 
riage, shall  not  be  subject  to  the  ordi- 
nary rules  of  law  as  to  the  interest 
which  the  husband  is  to  take  in  it; 
but  it  is  not  a  stronger  act  to  prevent 
the  husband  from  interfering  with 
such  property  than  it  was  originally  to 
establish  the  separate  estate,  or  to 
maintain  the  prohibition  against  alien- 
ation. In  doing  this,  I  feel  that  I  have 
much  to  overcome  of  which  the  obser- 
vations thrown  out  by  myself  in  Mas- 
sey  V.  Parker,  a  M.  &  K.  174,  is  the 
only  part  of  which  I  do  not  feel  the 
important  weight.  I  have  to  contend 
with  Lord  Brougham's  observations, 
in  Woodmeston  v.  Walker,  a  R.  &  M. 
197,  and  the  vice-chancellor's  decisions 
in  Newton  v.  Reid,  4  Sim.  141 ;  Brown 
V.  Pocock,  a  R.  &  M.  210;  5  Sim.  663; 
Malcolm  v.  O'Callaghan,  4  M.  &  C. 
399 1  Johnson  v.  Freeth,  6  Sim.  423,  «.; 
and  Davies  v.  Thornycroft,  6  Sim. 
420.  In  establishing  the  validitjr  of 
the  separate  estate,  with  its  qualifica- 
tions (which  constitute  its  value)-- 
that  is,  the  prohibition  against  antici- 
pation— I  am  not  doing  more  than  my 
predecessors  have  done  for'  similar 
purposes," 

1.  Schouler's  Dom.  Rel.,  §  i^^etseq.; 
I  Min.  Inst.,  p.  224;  Hulme  v.  Tenant, 
I  White  &  Tudor's  Lead.  Cas.  361  (4th 
Am.  ed.)  679,  where  the  English  cases 
are  collected  ;  Murray  v.  Barlee,  3  M. 
&  K.  209;  Owens  v,  Dickinson,  1  Cr. 
&  Ph.  53;  London,  etc..  Bank  v.  Lem- 
priere,.L.  R.,  4^  P.  C.  572;  Butler  v. 
Cumpston,  L.  R.,  7  Eq.  16;  Picard  r. 
Hine,  L.  R.,  5  Ch.  App.  274;  Johnson 
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the  United  States,  though  in  some  States  the  contract  must  be  for 
the  benefit  of  the  wife  or  her  separate  estate.'     The  contracts  are 


w.  Gallagher,   3   De   G.   F.   &  G.  494; 

Vaughan  v.  Vanderstegen,  3  Drew  165; 

1.  See  Married  Women,  vol.  14,  p. 

607* 

In  the  following  note  the  doctrine 
as  to  a  married  woman's  charging  her 
equitable  separate  estate  is  given  as  it  ex- 
ists in  each  of  the  States  of  the  Union. 

Alabama. — There  is,  in  this  State, 
an  essential  difference  in  the  man- 
ner of  charging  the  statutory  separ- 
ate estate  of  a  married  woman  and 
her  equitable  separate  estate,  or  sepa- 
rate estate  by  contract.  The  form- 
er is  charged  by  the  statute  with  the 
price  of  certain  articles,  the  charac- 
ter of  which  is  specified,  and  her 
agency  in  purchasing  them  is  imma- 
terial;' while  the  latter  can  only  be 
charged  by  the  act  and  agreement  of 
the  wife,  and,  in  the  absence  of  re- 
straining words  in  the  instrument  cre- 
ating the  estate,  it  may  be  charged  to 
the  same  extent  as  if  'she  were  a  feme 
sole,  Wilburn  v.  McCallev,  63  Ala. 
436;  Steed  V.  Knowles,  79  Ala.  446;  Mc- 
Kenna  v.  Rowlett,  68  Ala.  186;  Sprague 
V.  Shields,  61  Ala.  438;  Short  v.  Bat- 
tle, 52  Ala.  456;  Parker  v,  Marks,  83 
Ala.  548;  Cowles  v.  Pollard,  51  Ala. 
445  ;  Wilkinson  v,  Cheatham,  45  Ala. 
341;  Nunn  V.  Givhan,  45  Ala.  375; 
Grunter  v,  Williams,  40  Ala.  521;  Paulk 
V,  Wolfe,  34  Ala.  541;  Cowles  v.  Mor- 
gan, 34  Ala.  535 ;  Baker  v.  Gregory,  28 
Ala.  544;  65  Am.  Dec.  366;  Ozley  v, 
Ikleheimer,  26  Ala.  333;  Collins  v. 
Rudolf,  19  Ala.  616;  Puryear  v,  Pur- 
jear,  16  Ala.  486. 

Bjr  giving  a  promissory  note  for  the 
purchase  price  of  land  conveyed  as 
statutory  estate,  and  a  mortgage  to 
secrure  the  same,  a  married  woman 
thereby  charged  her  equitable  separate 
estate.     Turner  r.  Kelly,  70  Ala.  85. 

She  may  become  a  member  of  a 
partnership  and  her  interest  will  be 
subject  to  a  judgment  against  it  in 
the  common  name.  Rabitte  v.  Orr, 
83  Ala.  185.  Where  the  conveyance 
was  to  her  use,  *'  with  power  to  sell, 
mortgage  .  .  .  the  same,  provided 
she  .  .  .  join  with  the  said  [trus- 
tee] in  any  sale,  conveyance  .  .  . 
of  the  property,  and  by  such  joint 
action  manifest  her  consent  in  writing 
to  the  disposal  of  the  same,"  she  was 
allowed  to  mortgage  it  to  secure  her 
husband's  debts  without  the  trustee  join- 
ing.   Burrus  v,  Dawson,  66  Ala.  476. 
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A  charge  against  the  equitable  sepa- 
rate estate  can  only  be  enforced  in  equity. 
Pollard  V.  Cleaveland,43  Ala.  X02;  Bell 
V,  Watkins,  82  Ala.  5x2;  60  Am.  Dec, 
756;  and  the  creditors  have  priority  in 
the  order  in  which  their  bills  are  filed. 
Kelly  V.  Turner,  74  Ala.  513. 

Arkansas. — In  order  that  her  sepa- 
rate property  may  be  bound,  it  is  not 
necessary  that  she  should  execute  an 
instrument  expressly  referring  to  it  or 
purporting  to  exercise  a  power  over  it. 
It  is  sufficient  that  she  professes  to  act 
as  difeme  sole;  for  the  court  of  chancery 
in  giving  her  the  capacity  to  hold  sepa- 
rate property  gives  also  the  capacity^ 
incident  to  property  in  general,  of  in- 
curring debts  to  be  paid  out  of  it,  and 
enforces  payment  of  such  debts  when 
contracted,  not  as  personal  liabilities, 
but  by  laying  hold  of  the  separate 
property  as  the  only  means  by  which 
they  can  be  satisfied.  Dobbin  v.  Hub- 
bard, 17  Ark.  196;  Palmer  v,  Rankins^ 
30  Ark.   77i;Rudd  r.  Peters,  41  Ark. 

177. 

But  the  contract  must  be  for  the  bene- 
fit of  herself,  or  her  separate  estate,  or 
it  cannot  be  enforced  against  it.  Col- 
lins V.  Underwood,  33  Ark.  265;  Stow- 
ell  V,  Grider,  48  Ark.  220;  Henry  v. 
Blackburn,  32  Ark.  445;  Stillwell 
V.  Adams,  29  Ark.  346. 

A  married  woman  may  charge  her 
separate  estate  by  the  employment  of 
counsel  to  prosecute  a  suit  for  divorce,, 
and  if  she  die  before  the  termination 
of  the  suit,  the  counsel  will  be  entitled 
to  be  paid  out  of  her  estate  for  the  serv- 
ice rendered  during  her  life.  Viser 
v.  Bertrand,  14  Ark.  271 ;  Oswalt 
V.  Moore,  19  Ark.  257.  A  judgment 
against  a  married  woman  upon  a  claim 
for  which  she  is  not  legally  liable — for 
instance,  as  maker  of  a  note  for  the  ac- 
commodation of  her  husband — is  not 
void,  but  may  be  enforced  against  her 
separate  property.  Chollar  v,  Temple» 
39  Ark.  238. 

California. — A  married  woman  may 
contract  for  services  to  be  rendered  for 
the  protection  and  preservation  of  her 
separate  estate,  which  is  personal  prop- 
erty, and  for  services  thus  rendered  on 
the  faith  of  her  separate  estate,  a  court 
of  equity  will  enforce  a  lien;  but  she 
cannot  create  a  lien  on  her  separate 
real  estate  except  by  contract  in  writ- 
ing signed  and  acknowledged  by  her. 
Terry  v.  Hammonds,  47  Cal.  33;  over- 
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ruling,  to  this  extent,  the  rule  laid 
down  in  Maclaj  v.  Love,  25  Cal.  367 ; 
Smith  V.  Greer,  31  Cal.  476;  Bodlejr 
V,  Ferguson,  30  Cal.  5x1.  And  see 
Burkle  v.  Levy,  70  Cal.' 250;  Brenham 
V,  Davidson,  51  Cal.  356. 

But  courts  of  equity  are  careful  in 
guarding  her  against  imposition,  and  in 
seeing  that  dealings  with  her  affecting 
her  separate  estate  are  free  from  fraud 
and  reasonable  in  their  terms,  and  that 
no  unfair  advantage  has  been  taken  of 
her.     Miller  v,  Newton,  33  Cal.  554. 

Colorado, — There  must  be  an  ex- 
press promise  binding  the  separate  es- 
tate, unless  the  contract  is  for  her  bene- 
fit, or  for  the  benefit  of  her  separate 
estate.  Farrand  v.  Beshoar,  9  Colo. 
291,  Her  contracts  were  formerly  valid 
only  against  her  separate  property 
in  equity.  Hochstadter  v.  Hays,  xz 
Colo.  118. 

CoHHecticut,^-T\i^  presumption  is 
that  a  contract  entered  into  by  a  mar- 
ried woman  having  a  separate  estate, 
for  its  benefit  or  for  its  exclusive  benefit,- 
was  contracted  upon  the  credit  of  her 
estate.  Williams  v.  King,  43  Conq. 
569;  Smith  V.  Williams,  43  Conn.  409; 
National  Bank  v.  Smith,  43  Conn.  327; 
Piatt  V,  Hawkins,  43  Conn.  143;  Don- 
ovan's Appeal,  41  Conn.  551;  Hitch- 
cock V,  Kiely,  41  Conn.  61 1 ;  Adams  v. 
Charter,  46  Conn.  551;  Wells  v.  Thor- 
man,  37  Conn.  318;  Taylor  v.  Shelton, 
30  Conn.  X22;  Leavitt  v.  Beirne,  21 
Conn,  i;  Imlay  v.  Huntington,  20 
Conn.  146;  Jones  v,  ^tna  Ins.  Co.,  14 
Conn.  501. 

A  husband  cannot  rebut  the  pre- 
sumption of  law  that  a  building  erected 
by  him,  on  her  separate  property,  is 
intended  for  her  benefit,  and  cannot 
recover  the  value  of  such  building  either 
from  her  or  her  estate.  In  re  Stnrde- 
vant*s  Estate  (Conn.  1892),  23  Atl.  Rep. 
826. 

District  of  Columbia. — A  purchase 
of  furniture  by  a  married  woman,  for  a 
house  forming  her  separate  estate,  is  a 
contract  relating  to  her  separate  estate 
and  will  be  enforced.  Harmon  v.  Gar- 
land, I  Mackey  (D.  C.)  i.  But  other- 
wise if  the  house  was  not  her  separate 
estate.  Solomon  v.  Garland,  2  Mackey 
(D.  C.)  X13.  Nor  is  the  purchase  of  a 
horse  and  carriage  to  be  used  in  riding 
back  and  forth  from  her  home  in  the 
country  to  look  after  property  in  the 
city,  for  the  benefit  of  her  separate 
estate  or  a  contract  relating  to  it. 
McDermott  v.  Garland,  i  Mackey  (D. 
C.)  496.     If  she  allows  her  husband 


to  buy  supplies  for  the  family  upon  the 
credit  of  her  separate  estate,  she  will 
be  liable  therefor.  McDermott  v. 
Garland,  i  Mackey  (D.  C.)  496. 

Florida, — Unless  the  indebtedness  is 
incurred  on  account  of  the  beneficial 
nature  of  the  consideration,  as  inuring 
to  the  benefit  of  her  property  or  estate, 
the  only  manner  in  which  a  married 
woman,  living  with  her  husband,  can 
create  a  charge  upon  her  separate  prop- 
ert}',  is  by  some  deed,  mortgage,  or 
other  instrument  of  writing,  duly  ex- 
ecuted and  acknowledged  according  to 
the  statute.  Staley  v.  Hamilton,  19 
Fla.  275;  Harwood  v.  Root,  20  Fla.  940; 
Hodges  V.  Price,  18  Fla.  342. 

But  real-  estate  of  a  wife  will  be 
charged  in  equity  with  the  value  of  im- 
provements which  she  causes  to  be 
built  thereon.  Schnabel  v.  Betts,  23 
Fla.  178 ;  and  see  Thrasher  v.  Doig,  18 
Fla.  809;  Caulk  v.  Fox,  13  Fla,  X47; 
Sanderson  v.  Jones,  6  Fla.  430 ;  Maiben 
v.  Bobe,  6  Fla.  381;  Lewis  t^.  Yale,  4 
Fla.  418;  Smith  v,  Poythress,  3  Fla.  92. 

Georgia, — Georgia  Code,  §  1783,  de- 
clares '*  that,  while  the  wife  may  con- 
tract, she  cannot  bind  her  separate 
estate  by  any  contract  of  suretyship, 
nor  by  any  assumption  of  the  debts  of 
her  husband;  and  any  sale  of  her  sep- 
arate estate  made  to  a  creditor  of  her 
husband  in  extinguishment  of  his  debt, 
shall  be  absolutely  void ;"  and  this  ap- 
plies not  only  to  a  separate  estate  of  the 
wife  created  by  deed,  but  to  any  prop- 
erty held  by  her  as  "  separate  estate.** 
Dunbar  v,  Mize,  53  Ga.  435;  Hum- 
phrey V.  Copeland,  54  Ga.  543;  Ruifin 
V,  Paris,  75  Ga.  653. 

This  does  not  affect  the  power  of  a 
widow  to  contract  with  reference  to 
such  debts  after  her  husband's  death. 
Mize  V,  Hawkins,  54  Ga.  coo. 

In  other  respects  the  rule  is  the  same 
as  in  England.  Fears  v.  Brooks,  12  Ga. 
195;  Morrison  v.  Solomon,  52  Ga.  206; 
Seabrook  v,  Brady,  47  Ga.  650 ;  Van 
Arsdale  v,  Jonier,  44  Ga.  41 ;  Huff  x/. 
Wright,  39  Ga.  41;  Carmichael  v,  Wal- 
ters, 33  Ga.  316;  Dallas  v.  Heard,  32 
Ga.  604;  Robert  v.  West,  15  Ga.  123; 
Wylly  V,  Collins,  9  Ga.  223;  Weeks  v. 
Sego,  4  Ga.  20X ;  Mathews  v.  Paradise, 

74  Ga-  523- 

Illinois, — ^The  debt  must  be  contracted 
for  her  own  benefit,  on  the  credit  of  her 
separate  property,  or  in  reference  to  it, 
or  there  must  be'  some  appropriate  in- 
strument executed  by  her  with  a  view 
to  make  the  debt  a  specific  charge. 
Williams  v.  Hugunln,  69  111.  214;    Fur- 
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ness  V.  McGovern,  78  111.  337;  Elder  v. 
Jones,  85  111.  384;  Forbes  v.  Williams, 
13  111.  App.  291 ;  Roberts  v,  Jenks,  5 
111.  App.  484;  Carpenter  v.  Mitchell, 
50  111.  470;  Schmidt  v.  Postel,  63  111. 
58;  Pomeroy  v,  Manhattan  L.  Ins.  Co., 
40  III.  398. 

A  contract  by  a  married  woman  com- 
promising a  bomafidt  claim  against  an 
estate  in  which  she  has  a  right  to  a  dis- 
tributive share,  is  one  in  respect  to  her 
separate  estate,  and  binding  on  her,  not- 
withstanding her  coverture.  Husband 
V,  Epling,8i  111.  172. 

Indiana j^ln  this  State  the  rule  is  the 
same  as  in  Illinois,  The  iiltent  to 
charge  must  be  clear  and  is  not  to  be 
presumed,  and  the  contract  must  be 
one  from  which  benefit  results  to  the 
property.  Kantrowitz  v.  Prather,  31 
Ind.  92^  Smith  ?>.  Howe,  31  Ind.  233; 
Hasheagen  v.  Specker,  36  Ind.  413; 
Hodson  V.  Davis,  43  Ind.  258;  Shannon 
V.  Bartholomew,  53  Ind.  54;  Crickmore 
V.  Breckenridge,  51  Ind.  294;  Arm- 
strong V.  Nichols,  32  Ind.  408;  Mont- 
gomery V,  Sprankle,  31  Ind.  113; 
Stevens  v.  Parish,  29  Ind.  260;  Coats 
V.  McKee,  26  Ind.  223;  Abdil  v,  Abdil, 
26  Ind.  287 ;  Cox  v.  Wood,  20  Ind.  54; 
Reese  v.  Cochran,  10  Ind.  195 ;  Chris- 
man  V.  Leonard,  126  Ind.  202;  Lindley 
V,  Cross,  31  Ind.  106. 

The  plaintiff  must  aver  and  prove 
that  the  contract  was  one  which  the 
married  woman  had  the  power  to 
make.  Cupp  v.  Campbell,  103  Ind. 
213;  Juchert  r.  Johnson,  108  Ind.  436. 
A  personal  judgment  may  be  ren- 
dered against  her.  Fawkner  v.  Scot- 
tish American  Mortgage  Co.,  107  Ind. 

555- 

A  note,  and  mortgage  to  secure  the 
same,  given  by  a  wife  in  payment  of 
her  husband's  debts,  are  void.  Warey 
V.  Forst,  102  Ind.  205;  but  where,  at 
the  time  of  executing  a  joint  mortgage 
with  her  husband,  a  married  woman 
made  an  affidavit  that  it  was  for  her 
own  use,  to  secure  the  purchase  price 
of  property  bought  of  plaintiff  and  not 
to  secure  any  debt  of  her  husband's, 
and  the  plaintiff,  relying  on  her  affidavit, 
sold  her  the  property  and  took  the 
mortgage  to  secure  the  note  given 
therefor,  she  was  estopped,  in  an  ac- 
tion to  foreclose  the  mortgage,  from 
claiming  that  she  signed  the  note  and 
mortgage  as  surety  for  her  husband. 
Taylor  v,  Hearn  (Ind.  1892),  31  N.  E. 
Rep.  201. 

A  complaint  to  enforce  against  the 
separate    real    estate    of    a    married 


woman  an  alleged  indebtedness  con- 
tracted by  her  for  its  improvement, 
which  does  not  allege  that  she  intended 
to  charge  or  did  charge  or  agree  to 
charge,  the  indebtedness  against  her 
separate  estate,  is  insufficient.  The  fact 
that  she  caused  necessary  and  proper 
improvements  to  be  made  on  the  teal 
estate  does  not  raise  the  inference  that 
she  intended  to  create  a  charge  upon  it. 
Shannon  v,  Bartholomew,  53  Ind.  54. 
The  complaint  must  also  contain  aver- 
ments showing  that  the  improvements 
were  necessary  and  proper  to  her  com- 
plete and  full  enjoyment  of  the  land. 
Lindley  v.  Cross,  31  Ind.  xo6. 

Iowa, — Iowa  adopts  the  same  rule  as 
Indiana  and  Illinois,  First  Nat.  Bank 
V.  Haire,  36  Iowa  443;  Jones  v.  Crosth- 
waite,  17  Iowa  393;  Patton  v.  Kins- 
man, 17  Iowa  428. 

A  wife  who  merely  joins  her  hus- 
band in  a  mortgage  to  secure  his  note, 
is  not  liable  to  a  personal  judgment 
on  the  debt.  Wolf  v.  Van  Metre,  23 
Iowa  397;  Knox  v.  Moser,  69  Iowa 
341 ;  but  where  she  has  procured 
credit  to  be  given  him  on  the  faith  of  his 
ownership  of  certain  lands,  she  cannot 
afterwards,  as  against  those  giving  the 
credit,  assert  that  he  held  the  land  in 
trust  for  her.  Hendershott  v,  Henry, 
63  Iowa  744. 

If  a  wife  permits  her  husband  to 
buy  lumber  with  which  to  make  im- 
provements on  her  land,  with  the  full 
knowledge  of  all  the  facts  and  that  it 
is  unpaid  for,  the  seller  will  be  entitled 
to  a  lien  on  the  land  for  the  value  of 
the  materials  furnished.  Miller  v. 
HoUingsworth,  36  Iowa  163;  but 
where  she  does  not  authorize  its  pur- 
chase, or  know  that  it  was  not  paid 
for,  her  property  will  not  be  subject 
to  the  lien.     Price  v,  Sevdel,  46  Iowa 

696. 

Kansas, — Kansas  follows  the  Eng- 
lish rule,  and  a  married  woman  may 
bind  herself,  by  her  contracts,  to  the 
extent  of  her  separate  property.  A 
personal  judgment  may  be  rendered 
against  her  which  will  reach  any  or 
all  of  her  separate  property  not  ex- 
empt from  execution  under  the  ex- 
emption laws.  Miner  v.  Pearson.  16 
Kan.  27;  Deering  v,  Boyle,  8  Kan. 
528;  Tallman  v,  Jones,  13  Kan.  438; 
Furrow  v.  Chapin,  13  Kan.  107 ;  Lari- 
mer V.  Kelley,  10  Kan.  298;  Faddis  v, 
Woollomes,  10  Kan.  56;  Knaggs  v, 
Mastin,  9  Kan.  532 ;  Monroe  v.  May,  9 
Kan.  466 ;  Going  v,  Orns,  8  Kan.  85 ; 
Wicks  V,  Mitchell,  9  Kan.  80. 
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In  Deering  v.  Boyle,  8  Kan.  528,  the 
court  by  Valentine.  J.,  said  :  "When  a 
married  woman  executes  a  promissory 
note,  she,  of  course,  means  something. 
She  either  means  to  charge  her  sepa- 
rate  estate,  or  else  she  means  to  cheat 
and  defraud  the  person  to  whom  she 
gives  the  note.  Is  it  not  more  chari- 
table to  suppose  she  means  the  former  ? 
But  suppose  she  means  the  latter,  will 
courts  of  equity  hear  her  plead 
her  own  guilt  and  fraud?  If  the 
contract  of  a  married  woman  does 
not  bind  her  separate  estate,  then,  of 
course,  it  is  a  nullity;  for  it  is  well  set- 
tled that  it  cannot  bind  her  person- 
ally. But  to  give  her  contract  such  a 
construction  violates  at  least  two  well- 
settled  principles  of  law:  First,  it 
presumes  her  guilty  of  fraud  before 
the  fraud  is  shown.  Second,  it  adopts 
a  construction  which  will  defeat  the 
contract,  instead  of  adopting  the  con- 
struction which  will  prevent  its  viola- 
tion and  give  effect  to  the  obligation 
of  each  and  all  parties." 

Kentucky. — A  married  woman  may 
charge  her  separate  estate  whenever 
she  thinks  proper  to  do  so,  but  her  in- 
tention must  be  manifest  or  otherwise 
it  will  not  be  held  liable.  The  execu- 
tion of  a  note  or  indorsement  of  a  bill 
of  exchange  has  been  regarded  as 
manifesting  an  intention  by  a  feme 
covert  to  charge  her  separate  estate. 
Burch  V,  Breckinridge,  16  B.  Mon. 
( Ky.)  482 ;  63  Am.  Dec.  553 ;  Lillard  v. 
Turner,  16  B.  Mon.  (Ky.)  374;  Card- 
well  r*.  Perry,  82  Kv.  129;  Sweeney  f. 
Smith,  15  B.  Mon.  (Ky.)  325;  61  Am. 
Dec.  188;  Coleman  v,  Woolley,  10  B. 
Mon.  (Ky.)  320;  Bell  v,  Kellar,  13  B. 
Mon.  (Ky.)  381 ;  Jarman  v.  Wilkerson, 
7  B.  Mon.  (iCy.)  293;  Long  v.  White, 
^  T.  J.  Marsh.  (Ky.)  326;  Hounshell  xk 
Clay  F.  Ins.  Co.,  81  Ky.  304;  Hackett 
V.  Metcalfe,  6  Bush  (Ky.)  352.  It 
must  be  the  debt  of  the  wife  and  the 
credit  be  given  to  her,  or  she  must  re- 
ceive the  benefit  of  it.  Huss  v.  Rice 
(Ky.  1891),  17  S.  W.  Rep.  869. 

A  married  woman,  with  power  to  sue 
and  be  sued,  to  contract  and  manage, 
sell,  convey,  and  devise  her  property 
cannot  make  herself  liable  upon  a 
contract  of  suretyship  for  the  husband 
or  for  others,  nidwell  v,  Robinson, 
79  Ky.  29 ;  but  where  a  devise  in  trust 
to  pay  her  the  income,  contained 
a  provision  that  it  was  not  to  be  liable 
for  her  debts,  it  was  held  that  it  might 
be  subjected  nevertheless.  Parsons  v. 
Spencer,  83  Ky.  305. 


Her  separate  property  is  not  liable, 
after  marriage,  for  necessaries,  unless- 
the  contract  be  in  writing  and  signed 
by  herself  and  husband.  Harris  f. 
Dale,  5  Bush  (Ky.)  61 ;  but  a  joint  note 
by  herself  and  husband  given  in  pay- 
ment for  necessaries,  is  sufficient "  evi- 
dence in  writing."  Marsh  v,  Alford,  5 
Bush  (Ky.)  392. 

Maryland, — In  Maryland  it  must  be 
affirmatively  shown  that  the  contract 
was  made  by  the  married  woman  with 
direct  reference  to  her  separate  estate^ 
and  that  it  was  her  intention  to  charge 
the  same.  Wilson  v.  Tones,  46  Md. 
349;  Girault  v^  Adams,  61  Md.  1;  Jack- 
son T'.  West,  22  Md.  71 ;  Koontz  v. 
Nabb,  16  Md.  549.  But  where  a  hus- 
band and  wife  bound  themselves  to 
execute  a  mortgage  of  the  separate  es- 
tate of  the  wife,  by  a  contract  founded 
upon  a  proper  consideration,  it  was 
enforced  by  a  court  of  equity  and  the 
estate  held  liable  for  the  debt  intended 
to  be  secured.  Hall  v,  Eccleston,  37 
Md.  5x0. 

Where  a  husband  and  wife  own  ad- 
joining tracts  of  land, and  the  husband^ 
intending  to  build  a  house  for  his  own^ 
selected  a  site  on  the  tract  belonging 
to  the  wife  because  it  was  a  more  com- 
manding and  in  every  way  a  more  de- 
sirable location,  and  made  a  contract 
with  the  Messrs.  P.  for  the  erection  of 
the  house,  and,  when  it  was  finished, 
paid  them  in  full  the  contract  price; 
notice  to  the  husband  by  a  furnisher  of 
materials  that  he  intended  to  claim  a 
mechanics*  lien  was  held  insufficient, 
as  the  notice  should  have  been  given  to 
the  wife,  the  husband  not  being  her  agent 
in  contracting  for  the  erection  of  the 
house.     Conway  v.  Crook,  66  Md.  290. 

Massachusetts, — The  contract  must 
be  made  with  reference  to  the  separate 
estate.  Nourse  v.  Henshaw,  123  Mass^ 
96;  Allen  V.  Fuller,  118  Mass.  402; 
Wilder  r.  Richie,  117  Mass.  382;  Tracy 
V,  Keith,  XI  Allen  (Mas6.)'2i4;  Rogera 
V.  Ward,  8  Allen  (Mass.)  387;  85  Am. 
Dec.  710;  Willard  v.  Eastham,  15  Gray 
(Mass.)  ^28;  77  Am.  Dec.  366;  Wright 
V.  Dresser,  no  Mass.  51. 

A  married  woman  cannot  bind  her 
separate  estate  by  a  contract  of  surety- 
ship, unless  in  consideration  of  a  bene- 
fit to  herself  or  to  the  estate.  Athoi 
Mach.  Co.  T'.  Fuller,  107  Mass.  437. 
And  the  fact  that  a  note  given  for  the 
indebtedness  of  her  husband,  and  sigh- 
ed by  both,  is  secured  by  a  mortgage 
on  her  real  estate,  does  not  render  her 
liable  on  the  note.     Heburn  v,  Warner^ 
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ixa  Mass.  271;  17  Am.  Rep.  86;  Wil- 
liams V.  Hayward,  117  Mass.  532.  Her 
husband  may  act  as  her  agent,  and 
evidence  that  he  had  the  general  man- 
agement of  her  premises,  and  employed 
a  man  to  perform  labor  upon  a  house 
on  the  land  with  the  wife's  knowledge, 
ftnd  that  she  gave  directions  as  to  parts 
of  the  work,  will  justify  a  finding  that 
he  was  her  authorized  agent.  W heat- 
on  I'.  Trimble,  145  Mass.  345.  While 
evidence  that  work  done  on  the  sepa- 
rate property  of  a  married  woman  was 
done  with  her  knowledge,  may  warrant 
a  jury  in  finding  that  she  agreed  to  pay 
for  if,  it  raises  no  such  presumption  of 
law,  and  the  judge  has  no  right  to 
direct  a  verdict  for  the  plaintiff  in  an 
action  against  her.  Westgate  v,  Mun- 
roe,  100  Mass.  227. 

Michigan.  —  To  sustain  a  contract 
made  by  a  married  woman  it  must 
appear  to  have  been  made  with  the  in- 
tent to  bind  her  separate  property,  as 
well  as  upon  a  consideration  that  would 
sustain  it  for  that  purpose.  West  v, 
Laraway,  28  Mich.  464.  She  may  be  held 
personally  liable  on  her  indorsement  of 
paper  due 'to  herself  upon  an  affirmative 
showing  that  it  was  directly  for  the 
advantage  of  her  separate  estate.  Rus- 
sel  V.  People's  Sav.  Bank,  39  Mich.  671 ; 


33  Am.  Rep.  444;  Kenton  Ins.  Co.  v. 
McClellan,  43  Mich.  564;  Powers  v, 
Russell,  26  Mich.  179;  Jenne  v.  Marble, 


37  Mich.  318;  Rankin  v.  West,  25 
Mich.  195;  Denison  v.  Gibson,  24- 
Mich.  187. 

Where  a  married  woman  living  with 
an  irresponsible  husband  promises  that 
she  will  pay  for  goods  and  medical 
services  to  be  furnished  to  her  and  her 
family,  and  they  are  charged  directly 
to  her  upon  the  creditor's  books,  it  ap- 
pearing that  he  would  not  furnish  them 
upon  the  husband's  credit,  she  is  liable 
therefor  in  assumpsit.  Mead^s  v,  Mar- 
tin, 84  Mich.  306. 

The  holder  of  a  bond,  executed  by  a 
husband  and  wife  {o\  money  borrowed 
for  the  wife's  sole  benefit  and  use  in 
erecting  a  house  upon  land  of  which 
she  was  the  owner  in  fee,  is  entitled  to 
have  the  claim  allowed  out  of  her 
separate  estate.  Wilson  v.  Wilson,  80 
Mich.  472.  But  where  the  husband 
and  wife  gave  a  promissory  note  for 
money  loaned  for  the  sole  benefit  of 
the  husband,  and  there  was  no  repre- 
sentation by  either  that  it  was  for  the 
benefit  of  the  wife's  separate  estate,  the 
payee  cannot  recover,  as  the  fact  that 
the  note  was  signed  by  both  was  suffi- 


cient notice  that  it  was  not  for  the 
benefit  of  her  separate  estate.  The 
fact  that  the  husband  acted  as  agent 
for  the  wife  in  procuring  the  loan 
makes  no  difference.  Schmidt  v, 
Spencer,  87  Mich.  121. 

A  married  woman  is  not  liable  upon 
her  promissory  note  given  to  secure  a 
debt  of  her  husband.  It  is  void  as  soon 
as  made  and  will  not  be  protected  in 
the  hands  of  a  bona  fide  holder  whether 
negotiable  or  not.  Waterbury  v. 
Andrews,  67  Mich.  281;  Edwards  v. 
McEnhill,  51  Mich.  160;  Buhler  v. 
Jennings,  49  Mich.  538;  Reed  v.  Buys» 
44  Mich.  80;  Kenton  Ins.  Co.^v.  Mc- 
Clellan,  43  Mich.  564;  Gantz  t;.  Toles, 
40  Mich.  72^;  McCombs  v.  Mcrryhew, 

40  Mich.  721;  Johnson  v.  Sutherland, 
39  Mich.  579;  Russel  v.  People's  Sav. 
Bank,  39  Mich.  671;  ^3  Am.  Rep.  444; 
Carley  v.  Fox,  38  Mich.  387;  Ross  v. 
Walker,  31  Mich.  120;  West  v.  Lara- 
way,  28  Mich.  464;  Emery  v.  Lord,  26 
Mich.  431;  DeVries  v.  Conklin,  22 
Mich.  255.  But  a  mortgage  given  to 
secure  credit  for  him  will  be  enforced 
if  no  fraud  is  practiced  on  the  wife. 
Knowlson  v.  Brulst,  86  Mich.  588. 

Minnesota. — A  married  woman  can- 
not bind  herself  personally  by  any 
contract  she  may  make.  But  her  sepa- 
rate estate  will,  in  equity,  be  held  liable 
for  all  the  debts,  charges,  incumbrances 
and  other  engagements  which  she  does, 
expressly  or  by  implication,  charge 
thereon  in  any  manner  not  inconsistent 
with  the  instrumetit  by  which  she  ac- 
quires her  title  to  the  property.  Pond 
V.  Carpenter,  12  Minn.  430;  Tuttle  v. 
Howe,  14  Minn.  145;  100  Am.  Dec. 
205;  Carpenter  v.  Leonard,  5  Minn. 
155  ;  Flynn  v.  Messenger,  28  Minn.  208; 

41  Am»  Rep.  279;  Wolf  v.  Banning,  3 
Minn.  202;  Northwestern  Mut.  L. 
Ins.  Qo.v.  Allis,  23  Minn.  337. 

Where  a  building  was  erected  upon 
land  of  which  a  married  woman  was 
part  owner,  under  a  contract  entered 
into  by  her  husband  and  others,  and  it 
did  not  appear  that  she  was  a  party  to 
the  contract  in  any  way,  or  that  her 
husband  or  any  other  person  acted  as 
her  agent;  that  she  had  any  connection 
whatever  with  the  erection  of  the  build- 
ing, or  that  it  was  erected  for  her  on 
her  account,  or  with  her  knowledge;  or 
that  she  ever  agreed  to  pay  anything 
for  or  towards  the  expense  of  its  erec- 
tion, she  could  not  be  held  liable  for  the 
expense  incurred  therein.  Holley  v. 
Huntington,  21  Minn.  325. 

Mississippi, — In  Mississippi  a  mar- 
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ried  woman  may  deal  with  her  sepa- 
rate estate  as  if  she  were  /erne  sole^ 
unless  her  power  is  restrained  by  the 
instrument  creating  it.  These  estates 
have  grown  up  with  equity  jurispru- 
dence and  are  not  recognized  by  courts 
of  law.  The  Married  Woman's  Law 
of  1857  does  not  apply  to  them,  and  the 
class  of  contracts  which  that  statute 
enables  her  to  make  is  not  the  criterion 
of  her  capacity  to  bind  her  equitable 
estate.  Musson  v.  Trigg,  51  Miss.  172; 
Shacklett V.Polk, 51  Miss. 378;  Witcher 
V,  Wilson,  47  Miss.  663;  Pollen  v. 
James,  45  Miss.  129;  Dunbar  v,  Meyer, 
43  Miss.  679;  Davis  v.  Wilkerson,  48 
Miss.  585;  Armstrong  v,  Stovall,  36 
Miss.  375;  Robertson  v,  Bruner,  24 
Miss.  243;  Boarman  v.  Graves,  23  Miss. 
283.  She  may  render  it  liable  for  the 
payment  of  her  debts  by  her  separate 
act.  Musson  v.  Trigg,  51  Miss.  172. 
She  may  mortgage  it  to  secure  the  pay- 
ment of  her  husband's  debts,  but  the  in- 
cumbrance reaches  only  to  the  rents 
and  profits  of  the  realty,  and  does  not 
affect  the  fee.  Foxworth  v,  Magee,  44 
Miss.  430.  The  plea  of  coverture  is  no 
bar  to  an  action  for  the  price  of  family 
supplies  and  necessaries  sold  to  her,  or 
to  her  husband  with  her  consent,  for 
the  use  and  benefit  of  the  separate 
efttate.  Guion  v.  Doherty,  43  Miss.  538. 

The  plaintiff,  in  order  to  charge  the 
separate  estate,  must  set  out  in  his 
pleadings,  under  the  Revised  Code  of 
Mississippi^  the  special  circumstances 
which  gave  validity  to  the  contract. 
Dunbar  t*.  Meyer,  43  Miss.  679. 

A  foreign  judgment  against  a  mar- 
ried woman  cannot  be  enforced  unless 
some  fund  consisting  of  her  separate 
property  is  pointed  out  from  which  it 
may  be  satisfied.  Choppin  v.  Harmon, 
46  Miss.  304. 

In  only  one  instance  can  the  husband 
impose  a  charge  upon  the  wife's  estate 
without  her  consent,  and  that  is  where 
her  lands  are  devoted  to  agriculture. 
He  may  burden  the  estate  in  such  a 
case  with  a  charge  for  such  things  as 
are  necessary  to  the  production  of  a 
crop,  and  for  its  management,  without 
consulting  her,  and  nothing  can  exempt 
the  estate  from  this  liability  except  a 
waiver  of  it  by  the  creditor.  Clopton 
V.  Matheny,  48  Miss.  286;  Porter  v, 
Staten,  64  Miss.  431:  Cook  v.  Ligon, 
54  Miss.  368;  Grubbs  v.  Collins,  54 
Miss.  485;  Klotz  7>.  Butler,  56  Miss. 
333.  It  is  liable  notwithstanding  the 
husband  misapplies  the  supplies  and 
she    receives    no    benefit     therefrom. 
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Wrieht  v.  Walton,  c6  Miss,  i ;  and  such 
liability  may  be  enforced  in  a  court  of 
chancery.  Ogden  v,  Guice,  56  Miss. 
330.  But  where  the  supplies  were  sold 
to  the  husband  without  knowing  that 
the  plantation  was  his  wife's,  she  was 
not  estopped,  after  his  death,  from  de- 
nj'ing  that  she  ever  received  them  or 
that  they  were  used  for  her  benefit. 
Caldwell  V.  Hart,  57  Miss.  123. 

The  contract  of  a  married  woman  to 
purchase  land  on  a  credit  imposes  no 
obligation  on  her  personally  or  on  her 
separate  estate.  Morrison  v,  Kinstra, 
55  Miss.  71.  Her  separate  property 
may  be  subjected  to  the  payment 
of  a  judgment,  even  though  acquired 
after  its  rendition.  Taggert  v.  Muse, 
60  Miss.  870.  A  judgment  against 
husband  and  wife,  on  a  note  for  bor- 
rowed money,  is  erroneous  where  the 
note  is  not  shown  to  have  been  applied 
to  her  use  or  to  her  separate  estate. 
Stokes  V.  Shannon,  55  Miss.  583. 

Missouri, — It  is  well  settled  in  Mis- 
souri that  a  married  woman  is  to  be  re- 
garded as  9ifeme  sole  as  to  her  separate 
property,  and  competent  to  contract 
debts  which  will  bind  it,  whether  it  be 
named  or  referred  to,  or  not,  and  by 
giving  a  note  or  making  a  written  con- 
tract she  raises  a  presumption  that  she 
intends  to  bind  such  estate,  and  a  con- 
trary intention,  to  be  shown,  must  ap- 
pear from  the  instrument  itself  and 
cannot  be  shown  by  parol.  Metropol- 
itan Bank  v.  Taylor,  62  Mo.  338 ;  Ros- 
enheim V,  Hartsock,  90  Mo.  357; 
Hooton  V,  Ransom,  6  Mo.  App.  19; 
Davis  V,  Smith,  75  Mo.  219;  Boatmen's 
Sav.  Bank  v.  Collins,  75  Mo.  280; 
Whitelcy  v.  Stewart,  63  Mo.  363;  Gage 
V.  Gates,  63  Mo.  417;  Sharpe  v.  Mc- 
Pike,  62  Mo.  307 ;  Lincoln  v.  Rowe,  51 
Mo.  571 ;  Kimm  v,  Weippert,  46  Mo. 
533 ;  2  Am.  Rep.  541 ;  Schafroth  v, 
Ambs,  46  Mo.  114;  Miller  v.  Brown, 
47  Mo.  504;  4  Am.  Rep.  345; 
Whitesides  v.  Cannon,  23  Mo.  457; 
Segond  v.  Garland,  23  Mo.  547 ;  Coats 
V,  Robinson,  10  Mo.  757;  Pratt  v. 
Eaton,  65  Mo.  157.  The  estate  may  be 
bound  by  a  note  executed  in  blank* 
Morrison  v.  Thistle,  67  Mo.  596.  She 
may  subject  her  separate  estate  to  a 
mechanics'  lien.  Tucker  v,  Gest,  46 
Mo.  339.  The  fact  that  a  husband,  as 
trustee,  contracted  debts  for  the  im- 
provement of  her  property,  does  not  of 
itself  create  a  lien  on  the  same,  in  the 
absence  of  a  deed  or  other  appropriate 
instrument  of  writing  executed  by  him. 
Druhe  v.  De  Lassus,  51  Mo.  165.  Where 


Xqoitable. 


MARRIED  WOMEN. 


Power  to  Charge. 


her  husband  acts  as  her  authorized 
agent,  she  will  be  bound,  but  not  per- 
sonally. Keating  v.  Korfhage,  88  Mo. 
524;  feurgwald  v.  Weippert,  49  Mo. 
60. 

Where  a  married  woman  gives  her 
notes  for  the  purchase  money  of  real 
-estate,  and  secures  them  by  a  mortgage 
upon  the  property  purchased,  no  per- 
sonal judgment  can  be  given  on  the 
notes,  but  the  lien  created  by  the  mort- 
gage will  be  enforced  by  an  action 
analogous  to  a  proceeding  in  equity  to 
subject  the  property  to  the  debt.  Pem- 
berton  v.  Johnson,  46  Mo.  342.  Her 
property'  cannot  be  attached.  Gage  v, 
Oates,  62  Mo.  412 ;  Bachman  v.  Lewis, 
27  Mo.  App.  81.  A  proceeding  in 
•equity  is  the  only  method  by  which  the. 
separate  estate  of  a  married  woman 
•can  be  charged  with  the  payment  of 
her  debts,  and  the  jurisdiction  of  the 
-court  is  in  no  way  dependent  upon 
antecedent  legal  proceedings  of  any 
Icind.  Schafroth  v,  Ambs,  46  Mo.  114. 
If  she  has  but  a  life  estate  and  only  the 
usufruct  of  it  inures  to  her  benefit,  she 
-can  create  no  equitable  charge  upon 
the  property.  Arnold  v.  Brocken- 
brough,  29  Mo.  App.  625. 

Demands  against  the  separate  estate 
«tand  upon  the  same  footing  at  her 
<death  as  other  un  preferred  demands, 
but  the  general  creditors  should  resort 
to  any  other  estate  that  she  may  have 
first.     Klenke  v.  Koeltze,  75  Mo.  239. 

In  order  to  bind  the  separate  estate 
the  contract  need  not  be  based  upon  a 
-consideration  moving  directly  to  her. 
Siemers  v.  Kleeburg,  56  Mo.  196;  and 
though  the  contract  may  be  made  a 
-charge  upon  the  separate  estate,  it 
does  not  necessarily  become  a  lien 
thereon.   Nash  v,  Norment,  5  Mo.  App. 

545- 

There  is  this  difference  between  the 
written  and  parol  promise  of  a  married 
woman :  Where  goods  designed  for 
family  consumption  are  sold  to  a  wife 
on  her  i>arol  promise  of  payment,  she 
will  be  presumed  to  purchase  on  the 
credit  of  her  husband,  while  purchases 
made  on  her  written  agreement  will  be 
presumed  to  have  been  made  on  her 
separate  credit.  Miller^  v.  Brown,  47 
Mo.  504;  4  Am.  Rep.  345.  The  indorse- 
ment of  a  promissory  note  has  been 
held  to  be  an  appointment  in  writing, 
Chaflin  v.  Van  Wagoner,  32  Mo.  352 ; 
and  though  the  terms  of  the  deed  of 
•ettlement  only  allow  the  wife  to  con- 
vey the  separate  estate  by  joining  her 
hasband,  she  may  still  subject  it  to  the 
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payment  of  her  debts.     Gay  v.  Ihm,  69 
Mo.  584. 

Her  separate  estate  will  be  charged 
in  equity  with  damages  for  her  breach 
of  contract  to  purchase  real  estate. 
Boeckler  v.   McGowan,  9  Mo.   App. 

373- 

Nett;  Hampshire, — This  State  fid  opts 
the  English  rule,  and  by  statute  the 
wife  is  made  liable  at  law  personally, 
as  well  as  in  respect  of  her  estate,  for 
debts  contracted  bv  her  in  respect  to  it. 
Batchelder  v,  Sargent,  47  N.  H.  '266. 
But  she  can  make  no  contract  for 
money  or  property  in  anticipation  of 
the  purchase  of  such  separate  estate. 
Ames  V,  Foster,  42  N.  H.  381 ;  and  see 
Vogt  V.  Tichner,48  N.  H.242;  Nims 
V.  Bigelow,  45  N.  H.  343;  Hutchins  v, 
Colby,  43  N.  H.  159;  Albin  v.  Lord,  39 
N.  H.  196;  Bailey  v,  Pearson,  29  N.  H. 

77. 

New  Jersey, — The  separate  estate  of 
a  married  woman  will  be  held  liable  in 
equity  for  all  debts  which  she,  either 
expressly  or  by  implication,  charges 
thereon.  But  if  she,  during  the  cover- 
ture, contracts  debts  generally  without 
indicating  any  intention  to  charge  her 
separate  estate  for  the  payment  of 
them,  it  will  not  be  liable.  Oakley  v. 
Pound,  14  N.  J.  Eq.  178.  If  she  as- 
signs a  bond  belonging  to  her  separate 
estate,  for  a  valuable  consideration,  and 
guaranties  the  paymertt,  she  will  be 
held  liable  on  the  guaranty.  R03'  v. 
Decker,  44  N.  J.  L.  245. 

She  cannot  bind  herself  personally, 
but  the  charge  is  one  upon  her  separate 
estate.  Pentz  v,  Simonson,  13  N.J. 
Eq.  232.  Such  debts  are  not  a  lien 
upon  the  separate  estate  until  made 
so  by  a  decree  of  a  court  of  equity. 
Armstrong  v.  Ross,  20  N.  J.  Eq.  109. 

A  married  woman  cannot  charge  her 
separate  estate  by  a  contract  of  surety- 
ship, unless  in  consideration  of  a  bene- 
fit to  herself  or  to  the  estate.  But  the 
release  of  lands  in  which  she  has  a 
dower  right  from  an  incumbrance  is 
such  a  benefit.  Perkins  v.  Elliott,  23 
N.J.  Eq.  526. 

An  obligation  enforcible  in  equity 
will  support  an  express  promise  to 
pay.  Where  9^  feme  covert  has  no  sepa- 
rate estate,  her  contract  does  not  create 
an  obligation  which  is  enforcible  in 
equity;  and,  therefore,  is  not  such  a 
consideration  as  will  support  an  express 
promise  to  pay  after  the  death  of  her 
husband.     Condon  v,  Barr,  49  N.  J.  L. 

53. 
The  jurisdiction  of  a  court  of  equity 
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over  the  separate  estate  of  a  married 
woman,  rests  not  merely  on  the  ground 
that  it  is  an  equitable  estate,  but  on 
the  ground  that  it  is  her  separate  es- 
tate, which  is  equitably  subject  to  con- 
tracts and  engagement's  entered  into  by 
her,  which  are  not  legally  binding  on 
her  personally,  and  which  cannot  be 
enforced  at  law.  Johnson  v.  Cummins, 
i6  N.  J.  Eq.  97 ;  84  Am.  Dec.  142. 

New  Tori, — It  must  clearly  appear 
from  a  written  instrument  that  it  was 
a  married  woman's  intention  to  charge 
her  separate  estate,  or  the  considera- 
tion of  the  contract  must  be  for  the 
direct  benefit  of  the  estate  itself. 
Yale  V,  Dederer,  18  N.  ¥.265;  72 
Am.  Dec.  503;  22  N.  Y.  450;  78  Am. 
Dec.  216;  68  N.  Y.  329;  ai  Barb.  (N. 
Y.)  286;  31  Barb.  (N.  Y.)  525;  17 
How.  Pr.  (N.  Y.)  165;  19  How.  Pr. 
(N.  Y.)  146;  20  How.  Pr.  (N.  Y.)  242; 
Jaques  t;.  Methodist  Episcopal  Church, 
17  Johns.  Ch.  (N.  Y.)  548;  8  Am.  Dec. 
447 ;  Saratoga  Co.  Bank  v,  Pruyn,  90 
N.  Y.  250;  Eisenlord  v.  Snyder,  71  N. 
Y.  45;  McVeyv.  Cantrell,  70  N.  Y. 
295;  26  Am.  Rep.  605;  Gosman  v, 
Cniger,  69  N.  Y.  87 ;  25  Am.  Rep.  141 ; 
Conlin  v,  Cantrell,  64  N.  Y.  217 ;  Sec- 
ond Nat.  Bank  v.  Miller,  63  N.  Y.  639; 
Manhattan  Brass,  etc.,  Co.  v.  Thomp- 
son, 58  N.  Y.  80;  Maxon  v,  Scott,  55 
N.  Y.  247;  Corn  Exchange  Ins.  Co.  V. 
Babcock,  42  N.  Y.  613;  Johnston  v, 
Peugnet,  17  Hun  (N.  Y.)  540;  Baken 
V.  Harder,  4  Hun  (N.  Y.)  272;  Weir 
V.  Groat,  4  Hun  (N.  Y.)  193;  White  v. 
McNett,  33  N.  Y.  371 ;  Scott  v.  Otis, 
25  Hun  (N.  Y.)  33;  Speck  v,  Gurnee, 
25  Hun  (N.  Y.)  644;  Travis  v.  Lee,  58 
Hun  (N.  Y.)  605;  Coon  z;.  Brook,  21 
Barb.  (N.  Y.)  546;  Knowles  v.  Mc- 
Camly,  10  Paige  (N.  Y.)  343;  Gardner 
V,  Gardner,  7  Paige  (N.  Y.)  112; 
Shorter  v.  Nelson,  4  Lans.  (N.  Y.)  1 14 ; 
Deinatt  v.  McMullen,  8  Abb.  Pr.  N.  S. 
(N.  Y.)  335.  And  if  charged  by  a 
written  instrument  it  will  bind  what- 
ever separate  estate  she  may  possess  at 
the  time  of  the  trial  and  judgment, 
even  though  acquired  after  the  instru- 
ment was  signed.  Todd  v.  Ames,  60 
Barb.  (N.  Y.)  454. 

Where  a  wife  knew  that  the  plain- 
tiff was  at  work  on  a  house  that  she 
was  building  on  her  separate  premises, 
and  the  kind  of  work  he  was  doing, 
the  law  will  imply  a  promise  on  her 
part  to  pay  for  his  services,  although 
he  was  employed  by  the  husband  with- 
out any  express  agreement  whether  he 
should  be  paid  by  the  husband  or  by 
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the  wife.  Fairbanks  v.  Mothersell,  60 
Barb.  (N.  Y.)  406.  And  where  a  mar- 
ried woman  informed  the  physician 
attending  her  that  she  owned  a  tean> 
of  horses  and  carriages,  and  was  worth 
enough  to  pay  him  her  account,  and  it 
was  on  the  strength  of  these  represen- 
tations that  he  attended  her,  it  was- 
held  sufficient  to  show  the  existence 
of  a  separate  estate,  and  to  sustain  a 
verdict  for  the  plaintiff.  Ellison  v. 
Sessions,  18  N.  Y.  Supp.  108. 

Where  a  husband  gave,  in  payment 
of  an  antecedent  debt,  his  note,  in- 
dorsed by  his  wife,  to  one  who  does^ 
not,  on  the  faith  thereof,  release  any 
security  or  legal  rights,  or  extend  the 
time  of  payment  of  the  debt,  the  wife 
cannot  be  held  liable.  Harlem  River 
Bank  v.  Meyer,  16  N.  Y.  Supp.  872^ 
And  when  a  married  woman  sent  an 
order  to  the  payee  of  a  note,  signed 
by  her  as  principal  with  her  husband 
as  surety,  requesting  that  the  money 
be  sent  by  the  holder  of  the  order,  and 
it  was  thereupon  paid  to  such  holder,, 
the  presumption  that  the  money  was 
received  by  her  and  applied  to  the 
benefit  of  her  estate  might  be  over- 
come by  proof  that  the  money  was 
actually  paid  to  the  husband  by  the 
party  receiving  it.  Prendergast  v, 
Borst,  7  Lans.  (N.  Y.)  489.  It  docs 
not  impair  the  negotiability  of  a  note 
made  by  a  married  woman  for  it  to- 
contain  a  clause  making  it  a  charge 
upon  her  separate  estate.  Loomis  v. 
Ruck,  14  Abb.  Pr.  N.  S.  (N.  Y.)  3S5. 
The  burden  of  proof  is  always  on  the 
plaintiff  to  show  that  the  contract  was- 
for  the  benefit  of  the  wife's  separate 
estate,  and  if  made  by  her  husband  as 
her  agent,  that  it  was  within  his  power 
as  agent.  Nash  v,  Mitchell,  71  N.  Y» 
200;  27  Am.  Rep.  38;  Ainsley  v,  Mead» 
3  Lans.  (N.  Y.)  116.  By  an  act  of  the 
legislature,  a  married  woman  is  liable 
for  an  attorney's  fees  without  refer- 
ence  to  the  question  of  actual  benefit 
to  her  separate  estate.  Owen  v.  Caw- 
ley,  36  N.  Y.  600.  But  see  Embree  v^ 
Franklin,  23  Hun  (N.  Y.)  203. 

North  Carolina. — Where  an  instru- 
ment executed  by  a  married  woman, 
with  the  written  consent  of  her  hus- 
band, does  not  specifically  charge 
her  separate  estate,  it  is  necessary  to- 
show  such  a  consideration  inuring  to- 
her  benefit,  or  the  benefit  of  her  sepa- 
rate estate,  as  will  necessarily  imply 
such  a  charge.  Farthing  v.  Shields.  io6> 
N.Car.  289.  But  if  the  money  borrowed 
be  used  to  improve  the  separate  estate^ 
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« charge  will  be  implied.     Withers  v. 
Sparrow,  66  N.  Car.  129. 

A  married  woman's  power  to  charge 
lier  separate  estate  is  limited  in  North 
Carolina  to  the  manner  and  mode  pre- 
-scribed  by  the  instrument  creating  it. 
Hardy  r.  Holly,  84  N.  Car.  661 ;  and  see 
Norris  v.  Luther,  loi  N.  Car.  304 ;  Knox 
1'.  Jordan,  5  Jones  Eq.  (N.  Car.)  176; 
Felton  V.  Reid,  7  Jones  (N.  Car.)  269; 
Pippen  V.  Wesson,  74  N.  Car.  442 ; 
Atkinson  v.   Richardson,   74   N.   (Jar. 

,8;  Rogers  v.  Hinton,  Phil.  Eq.  (N. 

ar.)  lot.  And  under  the  former 
practice  it  could  only  be  subjected  by  a 
bill  in  equity — a  proceeding  in-  rem 
not  in  personam.  Smith  v,  Gooch,  86 
N.  Car.  276. 

A  deed  of  trust,  executed  by  a  husband 
and  his  wife  upon  her  separate  estate, 
to  secure  the  purchase-money  thereof 
and  money  borrowed  to  defray  expen- 
'ses  of  farming  operations  on,  other 
lands,  is  valid.  Jeffrees  v.  Green)  79  N. 
Car.  330. 

Ohio, — Where  a  married  woman,  hav- 
ing a  separate  estate,  executes  a  prom- 
issory note  as  surety  for  the  principal 
maker,  a  presumption  arises  that  she 
hereby  intends  to  charge  her  separate 
•estate  with  its  payment.  Williams 
v.  Urmston,  35  Ohio  St.  296;  over  ml- 
imjar  Levi  t'.  Earl,  30  Ohio  St.  147,  and 
Rice  V,  Columbus,  etc.,  R.  Co.,  32  Ohio 
St.  380,  as  far  as  they  conflict.  See 
^Iso  Avery  v.  Vansickle,  35  Ohio  St." 
270;  Philhps  V,  Graves,  20  Ohio  St. 
371 ;  5  Am.  Rep.  675 ;  Hershizer  v, 
Florence,  39  Ohio  St.  516. 

But  a  contract,  to  charge  the  separate 
•estate,  need  not  be  in  writing.  Elliott 
V.  Lawhead,  43  Ohio  St.  171,  though  it 
must  be  valid  in  law,  or  just  and  equi- 
table between  the  parties.  Rice  v. 
Columbus,  etc.,  R.  Co.,  32  Ohio  St. 
380. 

Oregon. — Oreffon  also  adopts  the 
English  rule.  Orange  Nat.  Bank  v, 
Traver,  7  Sawy.  (U.  S.)  210. 

Pennsylvania. — A  married  woman's 
power  over  property  settled  to  her 
.^separate  use  cannot  exceed  the  limits 
prescribed  in  the  deed  of  settlement, 
and  she  has  only  those  powers  to 
-transfer  and  charge  which  are  ex- 
pressly given  by  the  instrument  under 
which  she  acquired  her  title.  Mac- 
Connell  r.  Lindsay,  131  Pa.  St.  476; 
Shuyder  r.  Noble,  94  Pa.  St.  286; 
Maurer's  Appeal,  86  Pa.  St.  380; 
Moore  v.  Cornell,  68  Pa.  St.  320; 
Wells  v.  McCall,  64  Pa.  St.  207 ;  Mc- 
Mullin    V.   Beatty,  56    Pa.    St.    389; 


Walker  v.  Coover,  65  Pa.  St.  430; 
Shonck  V.  Brown,  61  Pa.  St.  320; 
Hartman  i\  Ogborn,  54  Pa,  St.  120;  93 
Am.  Dec.  679;  Hinney  v.  Phillips,  50 
Pa.  St.  382  ;  Wright  v.  Brown,  4^  Pa. 
St..  224;  Reumfelt  v.  Clemens,  46  Pa. 
St.  455;  Steinman  v,  Ewing,  43  Pa. 
St.  63;  Weiman  r.  Anderson,  42  Pa. 
St.  3x1;'  Parke  v.  Kleeber,  37  Pa.  St. 
251 ;  Murray  v,  Keyes,  35  Pa.  St.  384; 
Pennsylvania  v,  Foster,  35  Pa.  St.  134; 
Heugli  V.  Jones,  32  Pa.  St.  432 ;  Ma- 
hon  V,  Gormley,  24  Pa.  St.  8o;'Keeney 
V.  Good,  21  Pa.  St.  349;  Chrisman  v. 
Wagoner,  9  Pa.  St.  47^;  Coryell  v, 
Dunton,  x  Pa-  St.  530 ;  49  Am.  Dec. 
489;  Rogers  r.  Smith,  4  Pa.  St.  93; 
Lyne  V,  Crouse,  i  Pa.  St.  iii;  Lan- 
caster V.  Dolan,  i  Rawle  (Pa.)  231 ;  18 
Am.  Dec.  625 ;  Wallace  r.  Coston,  9 
Watts  (Pa.)  137;  Dorrance  v.  Scott,  3 
Whart.   (Pa.)  306;  31  Am.  Dec.  soQ- 

Pennsylvania  act  of  April  11,  1840, 
conferred  upon  married  women  no 
rights  with  reference  to  the  disposi- 
tion of  property  settled  to  their  sole 
and  separate  use  to  which  they  were 
not  before  entitled.  Twining*s  Ap- 
peal, 97  Pa.  St.  36. 

To  bind  her  separate  property  for 
medical'  services  employed  for  the 
family,  affirmative  proof  of  a  request 
by  her,  is  necessary.  Sawtelle's  Ap- 
peal, 84  Pa.  St.  306. 

Rhode  Island.— 'T\i^  intention  to 
charge  must  be  declared  in  writing,  or 
the  contract  must  be  for  the  benent  of 
herself  or  her  separate  estate.  Eliott 
v.  Gower,  12  R.  I.  79. 

South  Carolina. — It  is  settled  law  in 
South  Carolina  that  a  married  woman 
can  only  dispose  of,  or  charge,  her  sepa- 
rate estate,  in  the  execution  of  powers 
conferred  by  the  instrument  creating  it. 
Dunn  V,  Dunn,  i  S.  Car.  350;  Creigh- 
ton  V.Clifford,  6  Rich.  (S.  Car.)  188; 
Ewing  V.  Smith,  3  Desaus.  (S.  Car.) 
417;  5  Am.  Dec.  557;  Magwood  v, 
Johnson,  i  Hill  Eq.'(S.  Car.)  228;  Rob- 
inson V.  Dart,  Dudley  Eq.  (S.  Car.)  128 ; 
31  Am.  Dec.  569;  Clark  v.  Makenna, 
Cheves  Eq.  (S.  Car.)  163;  Reid  v,  La- 
mar, I  Strobh.  (S.  Car.)  27;  but  it  will 
be  charged  with  debts  contracted  for 
its  benefit.  Cater  v.  Eveleigh,  4  De-  ' 
saus.  (S.  Car.)  19;  6  Am.  Rep.  596; 
James  v.  May  rant,  4  Desaus.  (S.  Car.) 
S91;  6  Am.  Dec.  630;  Montgomery  v. 
teveleigh,  i  McCord  Eq.  (S.  Car.)  267; 
Adams  v.  Mackey,6  Rich.  Eq.(S.  Car.) 
75.  Where  a  married  woman  is  to  re- 
ceive an  income  for  her  sole  and  sepa- 
rate use,  and  no  restriction  is  imposed 
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upon  her  use  and  disposition  of  it,  she 
is  regarded  as  a  feme  sole  as  to  the 
same,  and  may  give  it  to  her  husband 
after  it  has  been  paid  to  her.  Charles 
V.  Coker,  2  S.  Car.  122.  But  where  a 
married  woman  gives  a  bond  to  secure 
the  payment  of  money  borrowed  by  the 
husband  for  his  own  use,  it  is  void,  and 
cannot  be  enforced  against  henseparate 
estate.  Griffin  t;.  Earle,  34  S.  Car.  246. 
Under  the  South  Carolina  Constitu- 
tion, art.  19,  §  8,  a  married  woman  may 
alienate  her  equitable  estate  in  stock 
held  by  her  at  the  time  c^f  the  adoption 
of  the  constitution.  Witsell  v,  Charles- 
ton, 7  S.  Car.  88;  and  now  under  the 
General  Statutes  of  South  Carolina^  J 
2037,  a  married  woman  '*  may  contract 
and  be  contracted  with  as  to  her  sepa- 
rate property  in  the  same  manner  as  if 
unmarried.*'  Howard  v#  Kitchens,  31 
S.  Car.  490;  Dial  v.  Agnew,  28  S.  Car. 
454;  Greig  v.  Smith,  29  S.  Car.  426; 
Fant  V.  Brown,  29S.  Car.  598;  Law 
V,  Lipscomb,  31  S.  Car.  504;  Wallace 
V.  Craig,  27  S.  Car.  514;  Witte  v. 
Wolfe,  16  S.  Car.  256. 

Tennessee, — A  married  woman  may 
freely  charge  her  separate  estate,  unless 
restricted  by  the  instrument  creating  it, 
but  to  do  so  there  must  be  an  ^  eitpress 
intent  or  agreement,  and  it  cannot  be 
made  liable  by  implication.  Young  v. 
Young,  7  Coldw.  (Tenn.)  461;  Warren 
V.  Freeman,  85  Tenn.  513;  Eckerly  v. 
McGhee,  85  Tenn.  661;  Jordan  v. 
Keeble,  85  Tenn.  412;  Cherry  v.  Clem- 
ents, 10  Humph.  (Tenn.)  552;  Litton  v, 
Baldwin,  8  Humph.  (Tenn.)  209;  47 
Am.  Dec.  605;  Marshal  v,  Stephens, 
8.  Humph.  (Tenn.)  159;  47  Am.  Dec. 
601;  Morgan  v,  Elam,4  Yerg.  (Tenn.) 
375.  Thus,  though  no  consideration 
passed  to  her,  she  may  mortgage  her 
lands  to  secure  the  de'bt  of  her  hus- 
band, and  the  mortgage  will  be  valid ; 
McFerrin  v.  White,  6  Coldw.  (Tenn.) 
499.  Where  she  holds  land  for  life, 
with  power  to  dispose  of  it  by  sale 
or  will,  the  provision  of  the  act  of  1870, 
99  T.  &  S.  Rev.,  ^  2486,  giving  a  mar- 
ried woman  power  to  sell,  etc.,  or  mort- 
gage their  separate  realty,  provided  the 
power  is  not  expressly  withheld  in  the 
deed  or  will  under  which  they  hold  it, 
does  not  give  her  power  to  mortgage 
the  same,  as  under  such  a  settlement 
the  power  to  mortgage  is  expressly 
withheld  in  the  sense  of  the  statute. 
Lightfoot  V.  Bass,  2  Tenn.  Ch.  677. 

In  order  that  a  judgment  against  a 
married  woman  may  bind  her  sepa- 
rate estate,  the  claim  or  debt  on  which  it 


was  based  must  be  one  which  would 
have  been  a  charge  on  the  estate  if  the 
judgment  had  not  been  rendered. 
Chatterton  v.  Young,  2  Tenn.  Ch. 
768;  Jordan  v.  Keeble,  85  Tenn.  412. 
Where  a  wife  had  separate  real  estate 
both  in  Mississippi  and  Tennessee^  a 
Tennessee  court  of  chancery  refused 
to  charge  the  Tennessee  lands  with  ex- 
penditures made  for  the  benefit  of  the 
Mississippi  estate.  Shacklctt  v.  Polk^ 
4  Heisk.  (Tenn.)  104. 

A  married  woman  may  charge  her 
separate  estate  by  a  contract  not  exe- 
cuted  by  a  privy  \examination,  such  as- 
is  required  in  the  case  of  deeds.  Menees- 
V.  Johnson,  12  Lea  (Tenn.)  561;  War- 
ren V.  Freeman,  85  Tenn.  513;  but  in 
the  absence  of  power  conferred  by  the 
instrument,  a  woman  cannot  make  Uable 
for  her  husband's  debt  property  givea 
to  her  trustee  for  her  sole  and  separate 
use  for  life,  and  at  her  death  to  her 
children.  Robertson  v,  Wilburn,  x  Lea 
(Tenn.)  633;  Arrington  v.  Roper,  3; 
Tenn.  Ch.  572. 

Texas. ^It  has  been  held  in  Texar 
that  where  the  wife  had  separate  prop- 
erty, negroes,  and  there  was  no  com- 
mon property,  and  the  husband  was^ 
ii}soIvent  and  unable  to  support  his 
family,  and  purchased  goods,  wares 
and  merchandise,  which  were  neces- 
sary for  the  wife,  children,  and  ne- 
groes, and,  afterwards,  before  the  ex- 
piration of  two  years,  gave  his  note  for 
the  same,  reciting  that  it  was  given 
for  the  goods,  wares,  and  merchandise 
furnished  his  wife,  family,  and  negroes , 
the  separate  property  of  the  wife  was 
liable  for  the  payment  of  the  debt,, 
and  that,  too,  notwithstanding  the  fact 
that  more  than  two  years  had  elapsed 
from  the  date  of  the  account  or  delivery 
of  the  articles,  before  the  commence- 
ment of  the  suit.  Milburn  v.  Walker^ 
1 1  Tex.  329. 

But  unless  for  necessaries  for  her- 
self and  family,  a  wife  cannot,  by  sim- 
ple contract,  even  in  writing,  alone  or 
jointly  with  her  husband,  incumber 
her  separate  property;  though  she 
may  mortgage  it  when  joined  by  her 
husband.  Rhodes  v,  Gibbs,  39  Tex.. 
432;  Hall  V,  Dotson,  55  Tex.  520; 
Wallace  v.  Finberg,  46  Tex.  35;  Hollis 
V.  Francois,  5  Tex.  195;  51  Am.  Dec. 
760;  Shelby  v.  Burtis,  18  Tex.  644; 
Wiley  V.  Prince,  21  Tex.  637;  Mageev. 
White,  23  Tex.  180;  Sorrellt;.  Clayton,. 
42  Tex.  188. 

When  a  debt  is  incurred  for  the 
protection   of  the    separate    property 
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enforced  in  a  proceeding  in  rem  against  the  property,  and  are  not 
binding  on  her  personally.*     The  property  will  be  charged  with 


of  the  wife,  to  secure  which  a  note  is 
executed  voluntarily  by  husband  and 
wife  jointly,  judgment  may  be  ren- 
dered on  the  note,  directing  execution 
to  be  levied  on  the  community  prop- 
erty, or  on  the  separate  property,  at 
the  option  of  the  plaintiff.  Grant  v, 
Whittlesey,  42  Tex.  320.  But  where 
the  husband  has  no  separate  estate, 
and  there  is  no  community  property, 
and  the  wife  rents  a  l^ouse  for  the  use 
of  herself  and  family,  such  rent,  if  of 
reasonable  amount,  is  a  valid  charge 
upon  •  her  separate  estate.  Harris  v, 
Williams,  44  Tex.  134. 

Vermont. — There  must  be  some  ex- 
press pledge,  or  some  benefit  resulting 
to  the  wife  or  to  the  separate  estate 
in  order  to  charge  it  Sargeant  x>, 
French,  54  Vt.  384 ;  Dale  v.  Robinson, 
51  Vt.  20;  31  Am.  Rep.  669:  Priest  v. 
Cone,  51  Vt.  499;  31  Am.  Rep.  69s; 
Partridge  v.  Stocker,  36  Vt  108  ;S4 
Am.  Dec.  664. 

The  law  will  not  raise  an  implied 
promise  against  a  married  woman 
when  she  cannot  make  a  valid  con- 
tract. Southworth  v,  Kimball,  58  Vt 
337. 

A  wife's  separate  estate  is  not 
chargeable  for  money  paid  by  her 
father  to  a  third  person  as  surety  fox 
her  husband ;  nor  for  repairs  made  on 
her  house  by  her  father,  who  lived 
with  her,  to  suit  his  own  convenience, 
and  for  his  own  benefit,  he  not  consult- 
ing her,  the  repairs  being  unnecessary, 
and  not  adding  to  the  value  of  the 
house,  and  there  being  no  understand- 
ing that  he  was  to  be  reimbursed. 
Kelsey  v.  Kelley,  63  Vt.  41 ;  but  where 
a  married  woman  promised  to  allow, 
in  payment  of  a  man's  note,  services 
rendered  by  him  in  supporting  her 
mother,  the  promise  was  enforced  in 
equity  against  her  separate  estate. 
Howe  V.  Chesley,  56  Vt.  727. 

Virg-inia. —  In  Virginia  a  married 
woman  is  considered  a  feme  sole  as  to 
her  separate  estate  unless  restricted  by 
the  instrument  creating  it,  and  it  may 
be  charged  with  her  debts  and  con- 
tracts ^nerally.  Woodson  v.  Perkins, 
5  Gratt.  ( Va.)  345;  Penn  v.  Whitehead, 
17  Gratt  (Va.)  503;  94  Am.  Dec.  478; 
Darnall  v.  Smith,  26  Gratt  (Va.)  878; 
Leake  v.  Benson,  27  Gratt  (Va.)  157; 
Muller  V.  Bayley,  21  Gratt  (Va.)  521 ; 
Justis  V.  English,  30  Gratt.  (Va.)  565; 
Greensboro    Bank    v.    Chambers,    30 


Gratt  (Va.)  202;  32  Am.  Dec.  661; 
Bain  v.  Buflf,  76  Va.  371;  Finch  v. 
Marks,  76  Va.  207;  Burnett  v.  Hawfe, 
25  Gratt  (Va.)  481.  She  may  cause 
land  to  be  pledged  as  security  for  her 
husband's  debts.  Christian  v.  Keen, 
80  Va.  369. 

To  charge  her  separate  estate  for  her 
notes,  she  must  have  had  such  separate 
estate  subject  to  her  jus  dis^onendi 
when  she  signed  the  notes,  and  must 
have  known  of  it  and  intended  to 
charge  it  M'Donald  v.  Hurst,  86  Va. 
885.  But  where  she  indorsed  a  nego- 
tiable note  in  blank  to  enable  her  hus- 
band to  make  certain  purchases,  which 
he  failed  to  do,  and  afterwards  bought 
a  larger  amount  of  eoods  than  was 
originally  contemplated  at  the  time  of 
the  indorsement,  and  filled  up  the 
blanks  to  suit  this  purchase,  the  wife 
was  held  bound  by  the  indorsement. 
Frank  v,  Lilienfeld,  33  Gratt  ( Va.)  377. 

A  court  of  equity  in  enforcing  the 
liability  of  a  married  woman's  separate 
estate  for  her  general  engagements,  will 
order  a  sale  of  the  personal  estate  and 
the  subjection  of  the  rents  and  profits 
of  the  lands,  until  the  debt  is  dis- 
charged. Frank  v,  Lilienfeld,  33 
Gratt  (Va.)  377. 

West  Virginia. — The  separate  estate 
of  a  married  woman  is  liable  for  any 
simple  contract  debt  for  which  she 
would  be  liable  U  2tfeme  sole.  A  con- 
sideration for  such  debt  need  not  inure 
to  her  own  benefit  or  that  of  her  sep- 
arate estate;  it  may  inure  to  the  bene- 
fit of  her  husband  or  any  third  party, 
or  may  be  a  mere  prejudice  to  the  other 
contracting  party.  Dages  v.  Lee,  20 
W.  Va.  584;  Radford  v.  Carwile,  13 
W.  Va.  573 ;  Hughes  v.  Hamilton,  19 
W.  Va.  366;  Weinberg  v.  Rempe,  15 
W.  Va.  829. 

Land  which  is  the  separate  estate  of 
a  married  woman  cannot  be  sold  for 
debts  contracted  by  her  during  cover- 
ture, but  can  only  be  rented  during  the 
coverture.  Hogg  v.  Dower  (W.  Va. 
1892),  14  S.  E.  Rep.  995. 

Wisconsin. — The  separate  estate  of  a 
married  woman  may  be  charged  in 
equity  with  the  payment  of  debts  con- 
tracted for  her  benefit.  Todd  v,  Lee, 
15  Wis.  365;  Krouskop  v.  Shontz,  51 
Wis.  204;  Kavanagh  v.  O'Neill,  53 
Wis.  loi. 

1.  Owens  V.  Dickinson,  Cr.  &  Ph.  58; 
Vaughan  t;.  Vanderstegen,  2  Drew  165; 
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any  damage  resulting  to  others  from  failure  to  keep  it  in  proper 
repair,  or  from  her  careless  management.* 

4.  Suits  Concerning  Equitable  Separate  Property.* — As  a  married 
woman  is  considered  difetne  sole  as  to  her  separate  estate,  it  neces- 
sarily follows  that  she  may  sue  and  be  sued  in  equity  in  regard  to 
it.*  She  may  obtain  an  order  to  answer  separately  as  a  defend- 
ant,* have  a  conveyance  fraudulently  obtained  set  aside,*  and 
may  prevent  her  husband's  creditors  from  seizing  her  property  for 
his  debts.®  She  may  present  a  petition  without  her  husband,  and 
will  be  bound  by  her  answer,  or  by  her  settlement  of  accounts.'^ 
The  trustee  should  be  joined  with  her,  though  she  has  been  al- 
lowed to  sue  alone.^  But  the  husband  should  be  made  a  party 
defendant ;  especially  if  he  claims  any  interest  in  the  separate  es- 
tate, or  if  any  of  his  acts  are  in  question. •  She  mustl^e  made  a 
party  to  all  suits  to  subject  her  separate  estate  or  it  will  not 
affect  her  interest.*^ 

5.  How  Eztinguished. — The  clause  against  alienation  and  antici- 
pation in  a  settlement  in  trust  for  a  married  woman  becomes  in- 
operative upon  the  termination  of  the  coverture,  either  by  death,** 


Worthington  v.  Cooke,  52  Md.  207; 
Belli;.  KeHar,  13  B.  Mon.  (Kj.)  381; 
Pemberton  v,  Johnson,  46  Mo.  342; 
Pawle^  V,  Vogel,  42  Mo.  291.  But  6ee 
Fawkner  v.  Scottish -American  Mort- 
gage Co.,  107  Ind.  555. 

1.  Salamone  v.  Keiley,  80  Va.  86. 
And  it  has  even  been  held  that  she 
would  be  personally  liable.  Merrill  v, 
St.  Louis,  83  Mo.  244;  53  Am.  Rep. 
576. 

%,  See  Married  Women,  vol.  14,  p. 
650. 

8.  2  Perry  on  Trusts,  ^  654 ;  Jackson 
V.  Haworth,  i  S.  &  S.  161;  Thompson 
V,  Beaselcy,  Eq.  Rep.  59;  Pearson  v, 
Pearson,  60  N.  H.  497. 

4.  See  preceding  note.  But  it  was 
held  in  Perine  v.  Swaine,  i  Johns.  Ch. 
(N.  Y.)  24  (1814);  Furguson  v.  Smith. 
2  Johns.  Ch.  (N.  Y.)  139  (1816),  that  if 
a  married  woman  answered  separately 
without  leave  of  the  court,  the  answer 
would  be  quashed. 

5.  Fargo  v.  Goodspeed,  87  111.  290; 
Walter  v.  Walter,  48  Mo.  140.  The 
dealings  of  a  husband  with  the  separate 
property  of  his  wife  are  always  to  be 
closely  scrutinized,  and  will  not  be  up- 
held whenever  slight  evidence  of  fraud 
or  undue  influence  appears.  Reagan  v. 
HoUiman,  34  Tex.  403. 

6.  Shirley  v.  Shirley,  9  Paige  (N.  Y.) 
363;  Spencer  v,  Rosenthall,  58  Tex.  4. 

7.  In  re  Crump,  34  Beav.  570;  Clerk 
V.  Miller,  2  Atk.  379;  Callow  v.  Howie, 
I  De  G.  &  S.  531;  Beeching  v,  Mor- 
phew,  8  Hare    129;  Clive   7'.  Carew,  i 
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John.  &  H.  207;  Wilton  v.  Hill,  25  L. 
J.  Ch.  156;  Kerchner  v.  Kempton,  47 
Md.  568. 

8.  In  re  Crump,  34  Beav.  570;  Pal- 
mer V.  Murray,  6  Mont.  125.  She  may 
foreclose  in  her  own  name  a  mortgage 
that  has  been  assigned  to  her,  althou|^h 
the  note  is  held  by  a  naked  trustee  for 
her  use.     Elliott   v,  Deason,  64  Ga.  63. 

9.  2  Perrv  on  Trusts,  §  654;  Thorby 
V,  Yeats,  i*Y.  &  Coll.  C.  C.  438;  Brad- 
lev  V,  Emerson,  7  Vt.  369;  Clarkson  v. 
De  Peyster,  3  Paige  (N.  Y.)  336;  Dewall 
T/.  Covenhoven,  5  Paige  (N.  Y.)  581; 
Grant  x\  Van  Schoonhoven,  9  Paige 
(N.  Y.)  255;  37  Am.  Dec.  393;  Stuart 
V,  Kissam,  2  Barb.  (N.  Y.)  493;  Sher- 
man V,  Burnham,  6  Barb.  (N.  Y.)  403; 
Wilson  V,  Wilson,  6  Ired.  Eq.  (N.  Car.) 
236;  and  see  State  v,  Hulick,  33  N.J. 
L.  307. 

10.  A  judgment  recovered  by  a  tax 
collector,  in  a  suit  to  enforce  a  lien 
against  a  married  woman's  separate 
property  for  unpaid  taxes,  could  not 
affect  her  interest  where  she  was  not 
made  a  party  defendant,  and  the  pur- 
chaser at  the  tax  sale  under  the  judg- 
ment could  acquire  no  title.  Gitchell  r. 
Messmer,  14  Mo.  App.  83. 

11.  Pooley  r.  Webb,3  Coldw.  (Tenn.) 
599;  Smith  V,  Starr,  3  Whart.  (Pa.)  62; 
31  Am.  Dec.  498;  Hammersley  v.  Smith, 
4  Whart.  (Pa.)  126;  Fox  v.  Scott,  2 
Phila.  (Pa.)  151;  Estate  of  Harris,  3 
Phila.  (Pa.)  326. 

And,  upon  the  death  of  the  wife 
intestate,  and   without  issue,  property 
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or  an  absolute  divorce  }  and  a  wife  may  lose  her  separate  property 
in  personalty  by  allowing  it  to  be  so  employed  or  invested  as  to 
become  mixed  with  other  funds  in  such  a  manner  that  it  becomes 
impossible  to  identify  or  trace  it,^  or  by  putting  it  in  the  hus- 
band's possession  without  any  agreement  that  he  shall  repay  it.* 


limited  to  her  scle  and  separate  use 
win  pass  to  her  husband  in  his  own 
right.  Coonej  x'.Woodbum,  33  Md.  320. 

Where  a  married  woman,  jointly  with 
her  husband,  conveys  her  separate  real 
estate  to  secure  debts  of  her  husband, 
and  dies  before  sale  under  the  deed,  the 
equity  of  redemption  descends  to  her 
heirs,  and  upon  her  death  their  right 
of  property  becomes  complete,  subject 
only  to  the  trust  dee'd  and  the  curtesy 
of  the  husband.  Kinner  v,  Walsh,  44 
Mo.  6;. 

X.  O'Kill  V.  Campbell,  4  N.  J.  Eq. 
13;  Harvard  College  v.  Head,  in 
Mass.  209;  McGill  v.  McGill,  19  Fla. 

34»- 

3.  Though  a  court  of  equity  will 
throw  safeguards  around,  and  see  to 
the  proper  application  of  a  trust  fund, 
and  will  follow  it  so  long  as  it  can  be 
clearly  and  distinctly  traced,  yet  when 
the  means  of  its  identification  fail,  the 
powers  of  the  court  in  reference  to 
that  fund  must  also  cease.  Buck  t'. 
Ashbrook,  59  Mo.  200;  Clapp  v. 
Emery,  98  111.  531 ;  National  Bank  v, 
Barry,  125  Mass.  20;  Newton  v.  Por- 
ter, 69  N.  Y.  133;  Story's  Eq.  Jur.,  ^ 
1 2 10,  1358;  3  Sugd.  Vend.  270,  273, 
and  cases  cited.  And  it  is  not  neces- 
sary, if  the  trust  be  moneys,  that  the 
particular  coin  or  kind^  of  money,  or 
&e  individual  pieces,  s^all  be  identi- 
fied in  order  to  pursue  it,  but  its  iden- 
tity as  a  fund  must  be  preserved  so 
that  it  can  be  distinguished  from  all 
other  money.  So  long  as  it  can  be 
followed  as  a  separate  and  independ- 
ent fund,  distinguishable  from  any 
other  fund,  it  can  be  pursued.  School 
Trustees  v,  Kirwin,  35  111.  73. 

3.  Kuhn  V,  Stansfield,  28  Md.  310; 
Chester  v,  Greer,  5  Humph.  (Tenn.) 
36. 

Thus,  where  9^  feme  covert^  who  had 
a  separate  estate,  purchased  articles  of 
furniture  with  the  rents  and  profits  of 
such  estate,  and  put  them  into  the 
possession  of  her  husband  without 
any  agreement  or  understanding  with 
him  that  he  should  hold  them  as  her 
trustee,  or  that  the  title  should  be 
vested  in  any  other  person  for  her 
separate  use,  the    articles    thus    pur- 


chased were  held  to  become  the  prop- 
erty of  her  husband  and  liable  to  be 
sold  for  his  debts.  Shirley  f .  Shirley, 
9  Paige  (N.  Y.)  363. 

But  where  the  trustee  of  a  sum  of 
stock  for  the  separate  use  of  a  married 
woman  improperly  transferred  it  into 
the  joint  names  of  her  husband  and 
herself,  and  the  husband  for  six  years 
received  the  dividends,  after  which 
the  trustee  died,  and  the  husband, 
without  his  wife's  knowledge,  sold  out 
the  stock  and  applied  the  proceeds  to 
his  own  use,  and  afterwards  left  her,  it 
was  held  that,  though  the  wife  might 
have  been  presumed  to  have  assented 
to  his  actual  receipt  of  the  dividends 
while  the  stock  remained  intact,  yet 
no  such  assent  could  be  presumed 
after  it  had  been  sold,  and  that  she  was 
entitled  to  recover,  as  against  her  hus- 
band and  the  estate  of  the  deceased 
trustee,  the  arrears  of  dividends 
which  had  accrued  since  that  time,  as 
well  as  to  have  the  trust^fund  replaced. 
Dixon  V.  Dixon,  L.  R.,  9  Ch.  Div.  587. 

But  the  wife  will  not  lose  her  separate 
estate  by  standing  silently  by  while  her 
husband  disposes  of  it;  for  while  in  the 
husband's  presence  she  is,  in  contem- 
plation of  law,  under  his  power  and 
coercion.  Carpenter  v.  Carpenter,  37 
N.  J.  Eq.  502. 

Wife's  Participation  in  Breaohea  of 
Trust. — In  Hughes  v.  Wells,  9  Hare 
749,  it  is  said  that  the  rights  of  a  mar- 
ried woman  may  be  barred  and  her 
estate  affected  by  acts  of  participation 
in  breaches  of  trust,  but  that  it  would 
seem  that  the  fact  of  a  married 
woman's  having  permitted  her  hus- 
band to  receive  the  trust  fund  does  not 
preclude  a  right  to  relief  by  her,  or 
her  appointee,  for  that  would  be  to  de- 
feat the  purpose  for  which  the  trust 
was  created — the  protection  of  the 
wife  against  the  husband. 

If  the  wife  accepts  and  enjoys  a  re- 
sulting trust  purchased  with  her  sepa- 
rate property,  she  is  precluded  from 
afterwards  a.sserting  her  right  to  the 
separate  property  so  disposed  of, 
though  such  disposition  was  ultra 
vires  of  the  trustee  who  so  disposed 
of  it;  but  otherwise  if  she  repudiates 
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6.  Effect  of  Statutes  on  Equitable  Separate  Property. — Statutes 
creating  a  separate  estate  in  a  married  woman  do  not  interfere 
with  the  separate  estate  in  equity,  or  prevent  the  creation  and 
existence  thereof.*  The  jurisdiction  of  courts  of  equity  over 
them  is  not  abridged  pr  limited  by  virtue  of  suoh  statutes  ;•  nor 
do  they  affept  the  construction  of  a  gift  in  trust  for  a  married 
wonian.*  The  statutes  are  to  enlarge  her  privileges  and  not  to 
take  away  any  pre-existing  common-law  right.* 

m.  Statutobt  Sepabate  Pbofebtt— 1.  What  Constitntes — a. 
Presumption. — When  there  is  any  dispute  as  to  what  is  or  is  not 
statutory  separate  estate,  it  seems  that  the  presumption  is  in 
favor  of  the  view  that  the  property  is  held  by  the  wife  as  her  sep- 
arate-property under  the  statute.*     Whether  the  possession   of 


the  transaction,  for,  hy  accepting  the 
resulting  trust,  she  gets  an  equivalent 
compensation,  and  if  she  elects  to 
hold  under  it,  cannot  recover  back  the 
property  converted.  Dozier  v.  Free- 
man, 47  Miss.  647;  Wiley  v.  Gray,  36 
Miss.  510;  Kemp  v,  Kemp,  85  N.  Car. 

491- 

1.  Bolles  V,  Munnerlyn,  83  Ga.  727 ; 
Musson  t;.  Trigg,  51  Miss.  172;  Pome- 
roy  V.  Manhattan  L.  Ins.  Co.,  40  111. 
398;  Snyder  v.  Webb,  3  Cal.  83;  Penn- 
sylvania Co.  V.  Foster,  35  Pa.  St.  134. 

But  the  New  Tork  acts  of  1848  and 
1849  are  held  to  have  converted  the 
wife's  equitable  into  a  legal  estate. 
Wood  V.  Wood,  18  Hun  (N.  Y.)  350. 

2.  Phillips  V.  Graves,  20  Ohio  St. 
391 ;  5  Am.  Rep.  675;  Miller  v,  New- 
ton, 3*3  Cal.  554. 

8.  Richardson  v,  Stodder,  xoo  Mass. 
530;  MacConnell  v,  Lindsay,  131  Pa. 
St.  476. 

4.  Abrahams  v.  Tappe,  60  Md.  3x7 ; 
De  Vries  v,  Conklin,  22  Mich.  355. 

5.  Patterson  v.  Kicker,  72  Ala.  406; 
Steed  V,  Knowles,  79  Ala.  446;  Bolman 
V.  Overall,  86  Ala.  168;  Warren  v.  Bar- 
nett,  83  Ala.  208;  Darden  v.  Gerson,  91 
Ala.  323.  But  see  Reeves  v.  Webster, 
71  111.  307;  Dickson  v.  Shay,  45  N.  J. 
Eq.  821. 

Thus,  in  A  labama^  all  property  owned 
by  a  married  woman  is  presumptively 
regarded  as  her  statutory  separate 
property,  and  the  burden  of  proof  is 
on  one  asserting  her  estate  to  be  equi- 
table. Bolman  v.  Overall,  86  Ala.  168. 

A  man  took  a  mortgage  from  his 
brother  for  money  loaned.  He  having 
died,  his  widow  procured  another  mort- 
gage to  herself  from  the  mortgagor, 
alleging  that  the  money  loaned  was 
hers,  and  surrendering  the  first  mort- 
gage.     In    a    suit    by   the    decedent^s 


administrator  to  foreclose  the  first  mort- 
gage, it  was  held  that  the  burden  of 
proof  was  on  the  widow  to  show  that 
it  was  her  money  and  not  that  of  her 
husband.  Truax  t/.  White  (N.J.  1887), 
II  Atl.  Rep.  735. 

Where  property  levied  on  is,  a» 
shown  by  the  sherifT's  return,  in  the 
possession  of  the  husband,  but  is 
claimed  by  the  wife  as  her  separate 
property,  the  onus  of  explaining  such 
possession  is  on  the  wife.  But  where 
creditors  of  the  husband  levy  on  per- 
sonalty which  the  wife,  who  has  a  sepa- 
rate estate,  claims  as  purchased  from  a 
third  person  with  her  own  means,  the 
burden  of  proving  fraud  on  her  part  is 
on  the  creditors,  and  she  is  not  bound 
to  show  that  the  price  was  paid  with 
her  own  money,  and  not  that  of  her 
husband.  Richardson  v,  Subers,  82  Ga. 
437. 

Where  a  husband,  without  his  wife's 
authority',  executed  in  his  own  name  a 
bill  of  sale  of  her  horse,  and  indorsed 
thereon  an  order  to  his  wife  to  deliver 
the  horse  to  the  purchaser,  who  pre- 
sented the  order  and  took  the  horse, 
the  wife  neither  consenting  nor  refus- 
ing to  deliver  the  animal,  it  was  held,  in 
an  action  by  the  wife  to  recover  posses- 
sion, that  the  court  having  charged 
that  the  burden  was  on  the  plaintiiT 
to  prove  that  the  horse  was  her  prop- 
erty, it  was  not  error  to  refuse  defend- 
ant's instruction,  that,  if  the  plaintiiT 
failed  to  schedule  her  property,  the 
burden  was  on  her  to  prove  that  the 
horse  was  her  separate  property.  La- 
fargue  v.Markley  (Ark.  1892),  18  S.W. 
Rep.  543. 

But  in  Illinois  it  has  been  held  that 
the  married  women's  act  of  1861  was 
not  designed  to  abrogate  the  common - 
law  presumption  that  the  husband  owns 
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chattels  by  a  married  woman  is  prima  facie  evidence  of  owner- 
ship, is  disputed.^  But  it  is  said  that  there  is  no  presumption  of 
law  that  money  or  negotiable  securities  in  the  possession  of  the 
wife  belong  to  her  husband  rather  than  to  her  *  Where,  how- 
ever, husband  and  wife  are  living  together,  the  presumption  is 
that  the  personal  property  in  the  house  belongs  to  the  husband  ;  * 


all  the  property  in  the  possession  of 
the  wife  while  they  are  living  together. 
If  the  wife  claims  the  benefit  of  the 
act,  she  must  bring  herself  within  its 
provisions  by  proof.  She  holds  the 
affirmative  of  the  issue  and  must  prove 
it.  And  it  is  not  sufficient  for  the  wife 
to  prove  that  she  purchased  the  prop- 
erty from  a  person  other  than  her  hus- 
band during  coverture,  to  enable  her  to 
hold  it  as  against  her  husband's  credit- 
ors. She  must  also  show  that  she  ob- 
tained in  good  faith  the  consideration 
which  she  paid  for  it  from  a  source 
other  than  her  husband.  Reeves  v. 
Webster,  71  III.  307;  Johnson  v.  John- 
son, 72  III.  489. 

And  in  New  yersey^  where  a  wife, 
poaaessed  of  a  separate  estate,  per- 
mitted her  husband  to  carry  on  business 
therein  in  her  name,  and  he  collected 
the  income  of  her  separate  estate,  and 
made  expenditures  thereon,  it  was  held 
in  a  creditors*  suit  to  subject  the  wife's 
realty  to  the  payment  of  her  husband's 
debts,  upon  the  ground  that  his  earn- 
ings had  been  expended  in  its  improve- 
ment, that  if  the  amount  expended  by 
the  husband  on  the  wife's  property  was 
not  in  excess  of  the  amount  of  her 
separate  income  received  by  him,  the 
presumption  would  be  that  he  applied 
her  income  and  not  his  earnings  to  the 
improvement  of  her  estate.  Dickson 
V.  Shay,  45  N.J.  Eq.  821. 

1.  In  the  following  cases  it  is  held 
that  possession  is  presumptive  evi- 
dence of  ownership.  Patterson  v. 
Kicker,  72  Ala.  406 ;  Whiton  v.  Snyder, 
88  N.  Y.  299.  Thus,  in  the  former 
case,  it  was  hf  Id  that  the  principle  that 
possession  of  personal  property  is 
prima  facie  proof  of  ownership,  ap- 
plies to  a  wife's  separate  property, 
whether  the  possession  be  in  her,  m 
her  husband  as  trustee,  or  in  both 
jointly,  in  recognition  of  her  right. 
And  in  Whiton  v,  Snyder,  88  N.  Y. 
299,  it  was  said  that  under  New  Tork 
Laws,  1863,  ch.  172,  the  general  rules  of 
law  as  to  the  ownership  of  property 
apply  to  a  wife  unaffected  by  the  old 
disabilities  of  the  marital  relation ;  and 
that,  consequently,  her  separate  per- 


sonal possession  of  chattels  draws  after 
it  the  presumption  of  ownership.  It 
was  so  held,  also,  as  to  a  certificate  of 
deposit  payable  to  her  order,  whereon 
she  had  received  interest.  And  it  was 
said,  further,  that  such  separate  posses- 
sion is  implied  in  the  character  and  use 
of  articles  of  her  paraphernalia,  when 
actually  used  by  her,  even  though  they 
were  bought  by  her  husband.  But  see 
contra^  McFerran  v,  Kinney,  22  Mo. 
App.  ^54;  Hemelreich  v.  Carlos,  24 
Mo.  App.  264;  Philadelphia  v.  William- 
son, loPhila.  (Pa.)  179;  State  v.  Pitts, 
12  S.  Car.  180;  32  Am.  Rep.  508,  the 
latter  case  holding  that  the  mere  fact 
that  a  wife  is  in  the  use  and  enjoyment 
of  clothing  or  other  personal  property, 
is  not  sufficient  to  establish  her  right 
to  a  separate  estate  therein.  And  in 
Hemelreich  v.  Carlos,  24  Mo.  App. 
264,  it  is  said  that  personal  property  in 
the  possession  of  a  married  woman  is 
presumed  to  belong  to  her  husband, 
and  that  if  the  fact  is  otherwise,  it  must 
be  so  shown. 

But  as  to  articles  such  as  household 
furniture  and  goods  which  are  adapted 
to  the  use  of  the  family,  and  which  are 
used  by  them  generally  and  are  in 
their  common  possession,  there  is  no 
presumption  of  ownership  by  the 
wife.  Whiton  v,  Snyder,  88  N.  Y. 
299.     See  also  the  following  note. 

2.  German  Bank  v,  Himstedt,  42 
Ark.  62;  contra^  Philadelphia  v,  Wil- 
liamson, 10  Phila.  (Pa.)  179,  where  the 
contrary  rule — namely,  that  property 
in  the  wife's  possession  is  presumed  to 
be  her  husband's  and  not  her  separate 
estate — was  applied  to  the  property  of  a 
woman  who  had  lived  with  a  man  and 
falsely  claimed  to  be  his  wife. 

3.  Flynn  xk  Gardner,  3  111.  App.  253; 
Burns  v.  Bangert,  16  Mo.  App.  22; 
McFerran  v,  Kinney,  22  Mo.  App. 
^54;  Hemelreich  v.  Carlos,  24  Mo. 
App.  264;  McDevitt  v.  Vial  (Pa.  1887), 
II  Atl.  Rep.  645;  Philadelphia  v, 
Williamson,  10  Phila.  (Pa.)  179;  State 
V.  Pitts,  12  S.  Car.  180;  32  Am.  Rep. 
S08. 

The  fact  that  money  earned  by  the 
joint  labor  of  a   husband,   wife,   and 
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and  to  overcome  this  presumption,  the  wife  must  show  that  she 
owned  the  property  before  her  marriage,  or  that  she  has  acquired 
it  since  in  a  way  entirely  independent  of  her  husband.^  A  woman 
who  never  released  to  her  husband  any  right  in  her  property 
owned  at  the  time  of  marriage,  is  presumed  to  have  continued 
absolute  owner,  and  at  her  death  her  real  estate  passes  to  her 
heirs,  and  her  personalty  to  her  personal  representatives  * 

L  Property  Owned  at  Time  of  Marriage. — The  statutes 
quite  generally  agree  in  making  property,  real  or  personal,  owned 
by  a  married  woman  at  the  time  of  her  marriage,  her  separate 
estate.* 

c.  Property  Acquired  After  Marriage — (i)  Wife  s  Earn- 
ings— (a)  What  are  Earningt. — By  the  term  earnings  is  meant  money 
or  property  gained  by  labor,  services,  or  business  management.* 


minor  children  on  a  farm,  and  from 
the  sale  of  produce,  was  always  kept 
in  the  personal  possession  of  the  wife, 
does  not  rebut  the  presumption  that 
the  title  thereto  was  in  the  husband. 
Burns  v,  Bangert,  i6  Mo.  App.  22. 

A  husband  living  with  his  wife  is 
presumed  to  be  the  head  of  the  family ; 
and  the  fact  that  she  makes  the  con- 
tracts for  board  and  receives  the  pay 
therefor,  in  the  business  of  keeping  a 
hotel  or  boarding  house,  will  not  prove 
the  receipts  to  be  her  separate  prop- 
erty.    Flynn  v.   Gardner,  3   111.  App. 

253- 

In  Texasy  however,  where  a  married 
woman  claimed,  as  against  her  hus- 
band's creditor's  a  stock  of  goods,  it 
was  held  that  the  presumption  was 
that  the  goods  were  community  prop- 
erty and  not  her  separate  property, 
and  that  consequently  the  burden  of 
proving  the  goods  to  be  her  own  was 
upon  her.  Jones  v,  Epperson,  69  Tex. 
586. 

In  one  case,  where  the  circumstances 
were  peculiar,  an  exception  to  the  rule 
in  the  text  above  was  adopted.  A  hus- 
band and  wife  had  died  within  a  few 
hours  of  each  other.  The  wife  had  a 
separate  estate  and  income.  A  sum  of 
money  was  found  in  the  wife's  pocket- 
book,  another  sum  in  a  pocket-book 
marked  with  her  father's  name ;  also 
some  money  in  a  bag,  and  some  coin 
lying  loose— all  in  a  trunk  marked 
with  the  wife's  name,  to  which  both 
had  access,  the  key  being  usually  kept 
by  the  wife.  Their  deeds,  bonds,  and 
other  papers  were  also  found  in  the 
trunk.  There  was  nothing  to  show  the 
amount  contributed  by  either  one  to 
the  money  so  found.  It  was  held  that 
they  should  be  considered  as  owning  it 


in  equal  shares.  Bergen  v.  Van  Liew, 
36  N.  J.  Eq.  637;  reversing  36  N.  J. 
Eq.  251. 

1.  McDevitt  T'.  Vial  (Pa.  1887),.  11 
Atl.  Rep.  645. 

3.  In  re  Gillingham's  Estate,  55  Hun 
(N.  Y.)  604. 

8.  Stewart's  Husb.  &  W.,  §  221; 
Stimson's  Am.  Stat.  Law,  ^  6410;  Kin- 
caid  V,  Anderson,  33  S.  Car.  260. 

Property  belonging  to  the  wife  at  the 
time  of  her  marriage  is  presumed  to  be 
held  as  a  statutory  estate  in  the  absence 
of  proof  to  the  contrary.  So  held 
where  the  legatee  and  devisee  of  a  wife 
sought  to  charge  the  surviving  husband 
with  waste,  the  bill  averring  that  the 
estate  was  statutory,  and  the  answer 
denj'ing  the  averment.  Dc  Bardele- 
ben  V,  Stoudenmire,  82  Ala.  574. 

Where  an  unmarried  woman,  after 
acquiring  an  initiatory  right  to  pre-empt 
land,  marries,  and  then  paj's,  and  takes 
the  patent,  the  land  is  her  separate  es- 
tate, and  this,  whether  the  money  paid 
belonged  to  the  community  or  was  ob- 
tained from  the  sale  of  a  portion  of  the 
land.     Harris  v,  Harris,  71  Cal.  314. 

A  deed  conveying  land  to  a  single 
woman  sutficientlj'  shows  the  land  to  be 
her  separate  estate,  though  followed  af- 
ter her  marriage  by  a  second  deed  from 
the  same  grantor  to  her  in  her  married 
name,  and  on  an  express  money  con- 
sideration. Maguire  v.  De  Frcmerj-, 
76  Cal.  401. 

4.  See  Married  Women,  vol.  14,  p. 
668;  Dayton  v  Walsh,  47  Wis.  120; 
Lovell  V.  Newton,  4  C.  P.  Div.  11. 

In  Haight  v.  McVeagh.  69  III.  628, 
the  court,  by  Scholfield,  J.,  said:  "  It  is 
not  to  be  supposed  that  it  was  within 
the  contemplation  of  the  legislature,  in 
conferring   upon    married  women   the 
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(b)  SiEiwt  Where  Mention  of  Eaniinge  Ib  Omitted  in  the  SUtnte. — Married 
women's  property  acts  which  do  not  specifically  mention  her  earn- 
ings, do  not  change  the  husband's  common-law  rights  as  to  the 
same.*  But  the  wife's  earnings  may  be  secured  to  her  separate 
use  by  the  assent  of  her  husband,*  or  by  a  settlement  made  either 
before  or  after  marriage.^  Or  a  husband  may  give  his  wife  her 
earnings ;  *  but  such  gift  must  not  defraud  creditors,*  and  the 
burden  lies  upon  the  wife  to  prove  clearly  the  gift.® 

(c)  Statntory  Prorisions.  —  In^  most  of  the  State  statutes  it  is 
expressly  provided  that  the  wife's  earnings  shall  be  her  separate 


right  to  receive,  use,  and  possess  their 
own  earnings,  and  to  sue  for  the  same 
in  their  own  names,  that  it  was  to  be 
limited  to  such  only  as  should  result 
from  manual  labor,  or  that,  in  confer- 
ring upon  them  the  right  to  have  their 
separate  property  under  their  sole  and 
separate  control,  and  to  hold,  own,  pos- 
sess, und  enjoy  the  ^ame,  as  though 
they  were  sole  and  unmarried,  they 
were  to  be  restricted  in  its  use  or  dis- 
position. The  right  to  contract  is  indis- 
pensable to  the  acquisition  of  earnings, 
and  to  the  unrestricted  possession,  con- 
trol and  enjoyment  of  property.  We 
perceive  no  reason  why  a  married  wot 
man,  invested  with  these  rights,  may 
not,  at  least  with  the  consent  of  her 
husband,  earn  money  in  trade,  as  well 
as  at  the  washtub,  or  with  the  sewing- 
machine;  why  she  may  not  as  well  be 
the  proprietress  of  a  grocery  store,  as 
of  a  farm;  contract  debts  for  goods  to 
be  used  in  trade,  as  for  animals  and 
fanning  implements,  or  lands,  or  farm 
labor.  In  removing  the  common- law 
restrictions  upon  her  right  to  acquire 
and  to  control  her  property,  the  legis- 
lature have  left  her  to  determine,  at  all 
events  when  her  husband  shall  not  ob- 
ject, from  the  dictates  of  her  own  judg- 
ment, in  what  lawful  pursuit  she  will 
engage,  and  whether  it  shall  be  prose- 
cuted alone  or  in  conjunction  with 
others." 

1.  Seitz  V.  Mitchell,  94  U.  S.  580; 
Mitchell  V.  Seitz,  i  Mc Arthur  (U.S.) 
480;  McLemore  v,  Pinkston,  31  Ala. 
267;  68  Am.  Dec.  167;  Carleton  v. 
Rivers,  54  Ala.  467;  Bear  v.  Hays,  36 
III.  280;  Farrell  v.  Patterson,  4^  111.  52; 
Schwartz  v.  Saunders,  46  III.  18 ;  Con- 
nor V,  Berry^  46  111.  370;  McMurtry  v. 
Webster,  48  111.  123;  Marshall  v, 
Duke,  51  Ind.62;  Duncan  v.  Roselle, 
15  Iowa  501 ;  Merrill  v.  Smith,  37  Me. 
394;  Glover  z/.  Alcott,  I'l  Mich.  470; 
Henderson  v.  Warmack,  27  Miss.  830; 
Apple  V.  Ganong,  47  Miss.  189;    Hoyt 


V.  White,  46  N.   H.  45;     Quidort    v. 


Raybold,  20  Pa.  St.  308. 

So  a  statute  which  provides  that  a 
wife  may  earn  money  on  her  separate 
account,  does  not  af^ct  any  earnings  of 
hers,  unless  they  appear  to  have  been 
acquired  by  her  on  her  separate  ac- 
count. McCluskey  v.  Provident  Inst., 
103  Mass.  300;  Beau  v.  Kiah,  4  Hun 
(N.  Y.)  171;  Birkback  V.  Ackroyd,  11 
Hun  (N.  Y.)  365. 

2.  Richardson  v.  Estate  of  Merrill,  32 
Vt.  27. 

8.  Andrews  v.  Andrews,  8  Conn.  79; 
Keith  V.  Woombell,  8  Pick.  (Mass.) 
211;  Skillman  v,  Skillman,  15  N.  J. 
Eq.  478;  13  N.  J.  Eq.  403;  82  Am.  Dec. 
279. 

4.  McLemore  v,  Pinkston,  31  Ala. 
267;  68  Am.  Dec.  167;  Haden  v,  Ivey, 
51  Ala.  381;  Glaze  v.  Blake,  56  Ala. 
379;  Andrews  v.  Andrews,  8  Conn. 
79;  Hinman  v.  Parkis,  33  Conn.  188; 
Oglesby  v.  Hall,  30  Ga.  386;  Hazel- 
baker  V.  Goodfellow,  64  111.  238;  Cra- 
nor  V.  Winters,  75  Ind.  301 ;  Basham  r. 
Chamberlain,  7  B.  Mon.  (Ky.)  443; 
Keith  V.  Woombell,8Pick.(Ma8s.)2ii; 
Hoyt  V,  White,  46  N.  H.  45;  Qiiidort 
V,  Pergeaux,  18  N.  J.  Eq.  478;  Peter- 
son V.  Mulford,  36  N.  J.  L.  481;  Kee  v. 
Yasser,  2  Ired.  Eq.  (N.  Car.)  553;  40 
Am.  Dec.  442;  Elliott  v.  Bently,  17 
Wis.  591;  Connors  v.  Connors,  4  Wis. 
112. 

5.  See  Fraudulent  Conveyances, 
vol.  8,  p.  748;  Hazelbaker  v.  Good- 
fellow,  64  III.  238;  Basham  v.  Cham- 
berlain, 7  B.  Mon.  (Ky.)  443;  Keith  v, 
Woombell,8Pick.  (Mass.)  211;  Cramer 
V.  Reford,  17  N.  J.  Eq.  367;  90  Am. 
Dec.  594. 

6.  McLemore  v,  Pinkston,  31  Ala. 
267;  68  Am.  Dec.  167;  Skillman  v. 
Skillman,  15  N.  J.  Eq.  478;  13  N.  J. 
Eq.  403;  82*  Am.  Dec.  279. 
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property,  free  from  liability  for  the  debts  of  her  husband.^     But 
in  some  States  this  is  true  only  where  the  husband  fails  to  provide 


%'^ 


1.  Glenn  V.Johnson,  i8  Wall.  (U.  S.) 
476;  Sellmeyer  v.  Welch,  47  Ark.  48c; 
McComb  V,  Spangler,  71  Cal.  418; 
Meriwether  v.  Smith,  44  Ga.  541;  Mus- 
grove  V.  Musgrove,  54  111.  186;  Martin 
V,  Robson,  65   111.  139;    16  Am.  Rep. 

^\    Boots  V.   Griffith,  89   Ind.  346; 

/ilson  V,  Wilson,  113  Ind.  415;  Mitch- 
ell V.  Sawder,  21  Iowa  582;  Mc Arthur 
v.  Garman,  71  Iowa  34;  Hedge  v. 
Glenny  (Iowa,  1868).  39  N.  W.  Rep. 
818;  Bradstreet  v,  Baer,  41  Md.  19; 
Poft'enberger  v.  Poffenberger,  72  Md. 
321;  Hawkins  v.  Providence,  etc.,  R. 
Co.,  119  Mass.  596;  20  Am.  Rep.  353; 
Benson  v,  Morgan,  50  Mich.  77; 
Shortel  v.  Young,  23  Neb.  408;  Young- 
worth  V,  Jewell,  15  Nev.  45;  Snow  v. 
Cable,  19  Hun  (N.  Y.)  280;  Pursell  v. 
Fry,  19  Hun  (N.  Y.)  595;  Stamp  v, 
Frantlin,  59  Hun  (N.  YO'615;  Brooks 
V.  Schwerin,  54  N.  Y.  343;  Atteberry  v. 
Atteberry,  8  Oregon  224;  Silveus  v. 
Porter,  74  Pa.  St.  448;  Orr  v.  Bornstein, 
124  Pa.  St.  311;  Hairston  v,  Hairston 
(S.  Car.  1892),  14  S.  E.  Rep.  634; 
Meyers  v.  Rahte,  46  Wis.  655.  And 
compare  Wheeler  r.  Raymond,  130 
Mass.  247;  Seward  v.  Arm's,  145  Mass. 
195;  Ellison  V,  Anderson,  no  Pa.  St. 
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But  the  married  women's  statutes 
cannot  deprive  the  husband  of  money 
for  the  wife's  services  already  paid  or 
due.  Farrell  v,  Patterson,  43  111.  52; 
Jassoy  V.  Delius,  65  111.  469;  McDavid 
V.  Adams,  77  111.  155;  Kase  v.  Painter, 
77  111.  543;  Rider  v.  Hulse,  33  Barb. 
(N.  Y.)  264. 

The  right  of  a  wife  to  hold  property' 
is  as  absolute  as  that  of  any  other  per- 
son, and  whether  she  paid  anything/^for 
it  or  not,  does  not  concern  her  hus- 
band's creditors,  so  long  as  it  did  not 
come  through,  or  in  some  way,  from 
him.  Oishei  v,  Gilbert,  9  N.  Y.  Supp. 
402. 

Thus,  where  a  wife  used  in  the  pur- 
chase of  real  estate  her  earnings  before 
marriage,  savings  outof  money  given  her 
by  her  husband  for  household  expenses, 
and  money  borrowed  by  her,  it  was 
held  that  in  the  absence  of  evidence  of 
fraudulent  design  towards  the  hus- 
band's creditors,  the  debts  of  the  hus- 
band could  not  be  charged  upon  the 
land,  the  same  having  been  purchased 
by  the  wife  a  year  before  the  debt  was 
contracted.  Smyth  v.  Reber  (N.  J. 
1889),  18  Atl.  Rep.  462. 
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Where  land  was  conveyed  to  the 
wife,  and  it  appeared  that  she  had 
funds,  and  the  husband  had  none,  and 
that  it  was  the  expectation  of  all  parties 
that  the  wife  should  pay  for  the  land,  it 
was  held  that  the  fact  that  the  husband 
gave  his  note  to  the  vendor  did  not,  in 
the  absence  of  fraud  or  collusion,  pre- 
vent the  land  becoming  the  wife's  sepa- 
rate estate.  UUman  v,  Jasper,  70  Tex. 
446. 

A  married  woman  who  uses  her  sepa- 
rate statutory  property  to  purchase 
real  estate,  and  has  the  same  conveyed 
to  her  sole  and  separate  use,  does  not 
thereby  change  the  character  of  her 
estate,  so  as  to  make  it  equitable. 
Bolman  v.  Overall,  86  Ala.  168.         / 

A  wife  who  had  been  declared  a 
feme  sole  by  decree  of  court,  purchased 
at  a  judicial  sale  land  which  belonged 
to  her  husband  and  which  had  been 
mortgaged  by  him.  She  paid  for  it 
with  the  proceeds  derived  from  her 
general  estate,  which  proceeds  had 
never  been  reduced  into  possession  by 
the  husband.  It  was  held  that  the  land 
so  purchased  was  not  bound  by  a  judg- 
ment obtained  against  the  husband 
upon  ji  debt  created  by  him  prior  to 
said  purchase.  Wiggins  v.  Johnson 
(Ky.  1886),  I  S.  W.Rep.643. 

In  Alabama,  the  services  and  earn- 
ings of  a  married  woman  belong  pre- 
sumptively to  her  husband,  and  after 
his  death  to  his  personal  representative. 
To  enable  the  wife  to  maintain  a  suit 
for  such  earnings,  she  must  allege  that 
her  husband's  estate  had  no  creditors, 
or  else  that  his  debts  were  paid,  and 
also  allege  facts  showing  a  relinquish- 
ment by  the  husband,  express  or  im- 
plied, of  the  earnings  to  her.  Bolman 
V.  Overall.  80  Ala.  451. 

In  Georgia,  it  was  held  that  the 
earnings  of  a  married  woman  prior  to 
1866,  where  she  was  not  a  free  trader 
and  did  not  live  separately'  from  her 
husband,  belonged  to  her  husband;  and 
that,  where  he  bought  land  with  such 
earnings  in  his  own  name,  no  trust  in 
the  wife's  favor  could  be  implied  as 
against  a  creditor  of  the  husband  whose 
debt  was  contracted  after  the  purchase 
of  the  property,  and  who  had  no  notice 
of  an  alleged'trust.  Wood  v.  Wilson 
Sewing  Machine  Co.,  76  Ga.  104. 

In  an  action  to  recover  of  executors 
for  ten  years'  services  as  housekeeper 
for  the    testator,  who  was  plaintiff's 
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for  her,  or  whefe,  for  other  reasons,  the  wife  lives  apart  from  her 
husband.^  An  agreement  between  husband  and  wife*  that  the 
wife's  earnings  in  any  special  transaction  shall  belong  to  her,  vests 
in  her  all  claim  on  account  of  such  service.*    The  product  of  all 


father,  it  appeared  that  she  had  sepa- 
rated from  her  husband,  and  supported 
herself  by  her  earnings.  It  was  held  that 
she  was  entitled  to  bring  the  suit,  the 
wages  belonging  to  her.  Pursell  v. 
Fry,  19  Hun  (N.  Y.)  595. 

If  a  married  woman  appropriates  to 
the  payment  of  her  husband^s  debts  the 
earnings  made  bjr  her  from  services 
performed  on  her  sole  account,  she  can- 
not reclain  them.  Sellme/er  v.  Welch, 
47  Ark.  485. 

In  West  Virginia^  where  a  married 
woraan,  who  claimed  the  fund  gar- 
nished for  the  debt  of  her  husband,  had 
no  separate  estate,  and  there  was  no 
marriage  settlement,  and  it  appeared 
that  the  money  claimed  was  earned  by 
her,  while  living  with  her  husband,  and 
in  part  was  acquired  by  her  by  raising 
cattle  on  her  husband's  farm,  and  that 
another  part  was  given  her  by  her  son 
before  the  adoption  of  the  law  provid- 
ing for  separate  estates  of  married 
women,  the  money  was  held  to  be  the 
property  of  the  husband.  Lanham  v. 
Lanham,  30  W.  Va.  22a. 

Promissory  Note. — Under  the  Indiana 
law  entitling  a  married  woman  to  the 
earnings  of  her  separate  business,  she 
may  buy  a  note  with  such  earnings, 
and  her  husband's  indorsement  will 
pass  the  title  of  the  note  to  her,  so  as 
to  enable  her  to  sue  the  maker.  Wil- 
son V.  Wilson,  113  Ind.  415. 

Eqnltyfor  aGonTeyance.'^The  equity 
obtained  by  a  wife  who  has  purchased 
land,  paying  part  of  the  purchase 
money,  and  taking  bond  for  title  on 
payment  in  full,  is  her  statutory  sepa- 
rate estate.    Prout  v.  Hoge,  57  Ala.  29. 

The  provision  of  the  Rhode  Island 
statutes  that  property  acquired  by  a 
woman  after  marriage  "  by  her  own 
industry,  shall  be  absolutely  secured  to 
her  sole  and  separate  use,"  is  sufficient 
to  enable  a  woman  to  recover  for  board 
furnished  by  her  father  after  her  separa- 
tion from  her  husband  and  before  her 
divorce.     Berry  v,  Teel,  12  R.  I.  267. 

1.  McComb  V,  Spangler,  71  Cal. 
418;  Loring  v.  Stuart,  79  Cal.  200; 
Bernhart  v,  Mitchell  (Pa.  1887),  7 
Atl.  Rep.  283 ;  Hazelbaker  v.  Goodfel- 
low,  64  111.  238 ;  Black  v.  Tricker,  59 
Pa.  St.  13;  Ellison  t;.  Anderson,  lio 
Pa.  St.  486. 


The  earnings  and  accumulations  of 
a  wife  living  separate  from  her  hus- 
band are  her  separate  property.  But 
the  fact  that  a  note  and  mortgage 
were  given  by  a  wife  while  living  apart 
from  her  husband,  does  not  of  itself 
prove  that  the  lands  described  in  the 
mortgage  were  her  separate  property. 
McComb  V,  Spangler,  71  Cal.  418. 

A  husband  left  his  wife  on  account 
of  domestic  infelicity,  and  resolved 
during  his  absence  never  to  resume 
marital  relations  with  her,  but  to  pro- 
vide for  his  family  when  necessary. 
The  wife  and  children  lived  together, 
supported  by  her  exertions.  It  was  held 
that  this  was  a  separate  living  within 
the  California  Statute  ( California 
Civ.  Code,  ^  169)  providing  that  the 
wife's  earnings,  while  she  is  living 
separate  from  her  husband,  shall  be 
her  separate  property.  Loring  v, 
Stuart,  79  Cal.  200. 

The  California  act  of  March  9, 
1870,  which  provides  that  while  the 
wife  lives  separate  and  apart  from  her 
husband  she  ^hall  have  the  sole  use 
of  her  property,  and  may  sue  and  be 
sued,  etc.,  does  not  apply  to  a  case 
where  the  wife  is  temporarily  absent 
from  her  husband  with  his  consent, 
but  to  cases  where  there  has  been  an 
abandonment  on  the  part  of  the  hus- 
band or  wife,  or  a  separation  which  is 
intended  to  be  final.  Tobin  v,  Galvin, 
49  Cal.  34. 

2.  Riley  v.  Mitchell,  36  Minn.  3.  In 
this  case  an  agreement  between  hus- 
band and  wife  that  the  latter  should 
receive  the  compensation  to  be  earned 
by  her  in  nursing  a  boarder  in  the 
family,  who  paid  the  husband  for  his 
board,  was  held  to  vest  in  her  any 
claim  accruing  on  account  of  such 
nursing,  and,  there  being  no  question 
of  set-oflF  or  counterclaim,  it  was  con- 
sidered to  be  immaterial  that  the 
boarder  did  not  know  of  such  agree- 
ment. 

Money  Bamed  by  Keeping  Boarders. — 
If  a  husband  consent  that  his  wife  may 
take  boarders  into  the  family,  and  that 
she  shall  have  the  gross  proceeds  for 
application  on  a  contract  which  he 
has  made  with  a  third  person  for  the 
purchase  of  real  estate,  and  if  the 
money  so  acquired  by  the  wife  be  thus 
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labor  of  the  wife  for  persons  other  than  her  husband,  belongs  to 
her,^  andthe  fact  that  the  husband  acted  as  the  wife's  agent  in 
contracting  for  the  rendering  of  services  by  her,  does  not  afFect 
her  individual  claim  for  compensation.^  But  a  wife's  earnings  in 
connection  with  her  husband's  property,  by  keeping  boarders,  sell- 
ing butter,  milk,  etc.,  are  his,  not  hers,  and  property  bought  with 
them  may  be  reached  by  his  creditors.* 

(2)  Increase  or  Profits  of  Separate  Estate. — The  profits,  rents, 
increase,  products  and  interest  of  statutory  separate  property  are 
also  separate  property,  whether  the  statute  says  so  or  not  ;*   and 


applied,  the  money  is  hers,  and  not 
his.  If,  on  completing  payment,  the 
wife  takes  a  conveyance  of  the  prem- 
ises to  herself  from  such  third  person, 
her  title  will  prevail  against  a  creditor 
of  her  husband  who  gave  credit  after 
the  property  was  paid  for,  though  the 
conveyance  to  her  be  of  later  date 
than  the  giving  of  such  credit.  Mc> 
Naught  V,  Anderson,  78  Ga.  499. 

1.  Allen  V.  Eldridge,  i  Colo.  288; 
Whiting  v.  Beckwith,  31  Conn.  596; 
Meriwether  v.  Smith,  44  Ga.  583; 
Larimer  v.  Kelley,  10  Kan.  398;  Tunks 
V.  Grover,  57  Me.  586;  Fowle  v.  Tidd, 
15  Gray  (Mass.)  94*;  Burke  v.  Cole,  97 
Mass.  114;   Cooper  v.  Alger,  51  N.  H. 


17a; 


Brooks  V,   Schwerin,    54  N.   Y. 


t 


A  wife  can  contract  for  her  services, 
and  sue  alone  on  the  contract,  making 
her  husband,  if  need  be,  garnishee. 
Allen  V.  Eldridge,  i  Colo.  388;  Meri- 
wether V.  Smith,  44  Ga.  541 ;  Larimer 
V,  Kelley,  10  Kan.  298;  Tunks  v, 
Grover,  57  Me.  586;  Fowle  r.  Tidd,  15 
Gray  (Mass.)  94;  Burke  v.  Cole, 
Mas's.  114;  Cooper  v.  Alger,  51  N. 
173.     But  see  Gay  v.  Rogers,  x8  Vt. 

342- 

But  the  married  woman's  statutes 
do  not  impliedly  authorize  her  to  con- 
tract with  her  husband  for  her  serv- 
ices, and  she  cannot  recover  from 
him  for  services  rendered,  unless  con- 
tracts between  husband  and  wife  are 
by  statute  expressly  authorized.  Shaef- 
fer  V.  Sheppard,  54  Ala.  344;  Hazel- 
baker  V.  Goodfellow,  64  111.  338;  Grant 
T'.  Green,  41  Iowa  88;  Mewhirter  v. 
Halten,  42  Iowa  288 ;  20  Am.  Rep.  6x8; 
Glover  v,  Alcott,  11  Mich.  471;  Beau  v. 
Kiah,  4  Hun  (N.  Y.)  171;  Brooks  v. 
Schwerin,  54  N.  Y.  343;  Reynolds  v. 
Robinson,  64  N.  Y.  589. 

2.  Seward  v.  Arms,  145  Mass.  195. 

8.  Hamill  v,  Henry,  69  Iowa  752. 

In  Missouri  services  rendered  by  a 
wife  for  another,  for  compensation,  are 


both  by  statute  and  common  law  pre- 
sumed to  be  performed  on  the  hus- 
band's behalf.  Plummer  v,  Trost,  81 
Mo.  425. 

KeeplBf  Boarding  Houm. —  A  wife 
may  lawfully  contract  with  a  firm  of 
which  her  husband  is  a  member,  to 
run  a  boarding  house  for  it  for  a  share 
of  the  profits,  and  the  share  so  earned 
by  her  will  be  her  separate  estate. 
Brickley  v.  Walker,  68  Wis.  561. 

4.  Hart  v.  Sorrell,  xi  Ala.  386;  Gant 
V.  Williams,  62  Ala.  41 ;  Ring  v.  Ros- 
wald,  74  Ala.  346;  Carter  v,  Worthing- 
ton,  82  Ala.  334 ;  Sanford  v.  At  wood, 
44  Conn.  X41 ;  Bongard  v.  Core,  82  111. 
19;  Langford  v.  Greirson,  5  111.  App. 
362 ;  Montgomery  v.  Hickman,  62  Ind. 
598 ;  Stout  V.  Perry,  70  Ind.  jox ;  Rus- 
sell V,  Long,  52  Ind.  250;  Hanson  v. 
Millett,  55  Me.  184;  Hill  v.  Chambers, 
30  Mich.  422  ;  Williams  v,  M'Grade,  13 
Minn.  46;  Burnes  v.  Bangert,  92  Mo. 
167;  Hamilton  v.  Ross,  23  Neb.  630; 


Hutchins  v.  Colby,  43  N.  H.  159;  Mer- 
ritt  V.  Lyon,  3  Barb,  (N.  Y.)  1x4; 
Knapp  r.  Smith,  27    N.  Y.  280;  Hol- 


comb  v.  People^s  Sav.  Bank,  92  Pa.  St. 
338;  Wayne  v,  Lewis  (Pa.  1889).  16 
Atl.  Rep.  862;  Nelson  v.  Hollins,  9 
Baxt.  (Tenn.)  553 ;  DeBlane  v.  Lynch, 


33  Tex.  35 ;  Stevens  v.  Fullington.  59 
Vt.  671 ;  Dayton  v.  Walsh,  47  Wis.  113; 
33  Am.  Rep.  757.     But  see  Grand  Gulf 
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Bank  v,  Barnes,  3  Smed.  &  M.  (Miss.) 
165 ;  Beatty  v.  Smith,  3  Smed.  &  M. 
(Miss.)  567. 

But  in  Texas  the  interest  of  moner 
acquired  by  gift,  devise,  or  descent,  is 
held  not  to  be  property  acquired  by 
gift,  devise,  or  descent,  and  conse- 
quently not  the  wife's  separate  prop- 
erty.    Braden  v.  Gose,  57  Tex.  37. 

In  Alabama^  under  a  statute  giving 
the  husband,  as  trustee  of  the  statutory 
separate  estate  of  the  wife,  the  right  to 
control  it  without  liability  to  account 
to  the  wife  for  the  rents,  etc.,  but  not 
subjecting    such     rents,    etc.,   to    his 
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this  itule  applies  both  to  realty  and  to  personalty.^  Hence 
the  wife  can  maintain  replevin,  against  any  creditor  of  her 
husband,  or  against  any  officer  who  seizes  the  profits  of  her 
separate  estate.*  The  wife's  right  to  the  profits  is  not  affected 
by  the  fact  that  the   husband   assisted  in   earning  them.^      In 


debts,  it  was  held  that  land  purchased 
in  the  name  of  the  wife  with  such 
rents  could  not  be  made  liable  for  the 
husband's  debts.  Long  v.  Efurd,  86 
Ala.  367. 

1.  Holcomb  V.  People's  Sav.  Bank, 
93  Pa.  St.  238. 

The  Minnesota  statute  provides 
specially  that  the  rents,  profits  and  in- 
crease of  real  estate  shall  be  the  wife's 
property.  It  was  held  under  this  stat- 
ute that  the  naming  of  the  increase  of 
realty  did  not  exclude  the  increase  of 
personalty.  Said  the  court  by  Mc- 
Millan, J.:  "As  to  real  and  personal 
property  acquired  by  personal  indus- 
try, or  otherwise,  before  marriage,  and 
the  rents,  profits,  and  income  of  real 
estate  during"  coverture,  there  can  be 
no  doubt  that  the  statute  secures  these 
to  the  wife  as  her  separate  property. 
The  question  here  is  whether  it  vests 
in  her  the  profits  and  increase  during 
coverture  of  her  personal  propertjr. 
These  are  not  expressly  mentioned  in 
the  act.  Are  they  embraced  in  it  by 
implication?  The  rights  to  the  profits 
and  natural'  increase  of  tangible  per- 
sonal property  is  incident  to,  and  re- 
sults from,  its  ownership.  The  prop- 
erty mentioned  in  the  act  is  vested  in 
the  wife  during  marriage  to  the  same 
extent  as  before  marriage ;  that  is,  the 
wife  has  the  interest  or  estate  in  it 
after  and  during  marriage  as  before. 
Before  her  marriage  she  would  have 
the  absolute  title  to  such  property, 
and,  as  incident  thereto,  to  the  profit 
and  increase  thereof.  If,  being  the 
owner  of  tangible  personal  property  in 
her  possession,  the  wife  is  not  entitled 
to  the  profits  and  increase  thereof  as 
her  separate  property,  then  it  is  not 
hers  to  the  same  extent  after  marriage 
as  before.  The  absolute  ownership  of 
the  personal  property  belonging  to  a 
feme  sole  being  secured  to  her  after 
coverture  by  the  act  under  considera- 
tion, it  follows  that  the  incidents  of . 
this  ownership  are  also  secured  to  her, 
of  which  one  is,  as  we  have  seen,  the 
right  to  the  natural  increase  of  the 
property;  it  was  therefore  necessary 
to  mention  it  expressly  in  the  act.  We 
are  therefore  of  opinion   that,   under 


coverture,  holds .  the  profits  and  nat- 
ural increase  of  her  personal  property 
as  her  separate  estate,  both  as  against 
her  husband  and  his  creditors."  Wil- 
liams V.  M'Grade,  13  Minn.  46,  53.  But 
see    contra,  Braden  v.  Gose,  57   Tex.' 

37. 

Manure  accumulated  in  the  course 
of  husbandry  from  the  occupation  of  a 
farm  belonging  to  a  wife  is,  as  between 
husband  and  wife,  a  part  of  the  land 
belonging  to  her,  although  his  stock 
and  his  hay,  brought  upon  the  place 
while  occupied  by  them,  produced  in 
part  the  accumulation.  Norton  v. 
Craig,  68  Me.  275. 

The  natural  increase  of  domestic 
animals,  forming  part  of  the  corpus 
of  the  statutory  separate  estate  of  a 
married  woman,  is  the  property  of  the 
wife.  Gans  v,  Williams,  62  Ala.  41; 
Walker  v.  Ivey,  74  Ala.  475 ;  Sandford 
V,  Atwood,  44  Conn.  141 ;  Russell  v. 
I^ong,  52  Iowa  250;  Hanson  t'.  Millett, 
55  Me.  X84;  Hutchins  v.  Colby,  43 
N.  H..159. 

The  wife  is  entitled  to  the  growins 
crops  on  land  owned  by  her  as  against 
the  judgment  creditors  of  her  husband. 
Stout  V,  Perry,  70  Ind.  501 ;  Hamilton 
V.  Ross,  23  Neb.  630;  De  Blane  v. 
Lynch,  23  Tex.  25.  And  her  right 
thereto  is  not  affected  by  the  fact  that 
the  crop  was  raised  by  her  husband  as 
her  agent.  Langford  v.  Greirson,  5 
111.  App.  362  ;  Russell  v.  Long,  52  Iowa 
24a  Nor  is  it  material  that  the  land 
was  bought  by  the  wife  on  credit,  and 
has  not  been  paid  for.  Dayton  v. 
Walsh,  47  Wis.  113;  32  Am.  Rep.  757. 

8.  Replevin,  vol.  20,  p.  1x03;  Mont- 
gomery V.  Hickman,  62  Ind.  598; 
Woodruff"  r.  White,  25  Neb.  745. 

8.  Scott  V.  Hudson,  86  Ind.  286; 
Heartz  v.  Klinkhammer,  39  Minn.  488; 
Coddington  v.  Bowen,  53  Hun  (N.  Y.) 

631. 

Where  a  husband  helps  to  farm  his 
wife's  lands,  the  crops  are  presumed  to 
be  hers,  not  his.  Scott  v,  Hudson,  86 
Ind.  286.  And  so  where  a  married 
woman  owns  and  occupies  a  farm,  the 
mere  fact  that  her  husband  lives  with 
her  on  the  farm  and  assists  in  its  culti- 
vation and  management,  will  not   war- 


tbe  statute  referred  to,  the  wife,  during  "^  rant  an  inference  that  the  ownership  of 
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some  States  the  increase  of  statutory  separate  estate  is  provided 
for  by  statute.^ 

(3)  Property  Purchased  with  Wife's  Money. — The  general  rule 
is  that  property  purchased  with  the  wifes  money  belongs  to 
the  wife,  and  is  not  subject  to  the  husband's  debts.*  This  is 
especially  true  where  the  property  was  purchased  out  of  the  earn- 
ings of  the  wife  prior  to  her  marriage.*  Where  the  purchase  was 
made  with  money  acquired  subsequently  to  the  marriage,  there 
are,  in  some  States,  qualifications  of  the  rule,*  such  as  that  the 


the  crops  vested  in  him.  Heartz  v, 
Klinkhammer,  39  Minn.  488. 

The  fact  that  a  business  belonging  to 
a  married  woman  is  profitable  mainly 
through  the  labor,  energy,  and  skill  of 
her  husband,  who  is  its  general 
manager,  does  not  make  the  profits 
liable  for  his  debts,  so  long  as  the 
parties  are  acting  in  good  faith.  Cod- 
dington  v.  Bo  wen,  53  Hun  (N.  Y.)  631. 

But  in  Stennett  v.  Bradley,  7a  Wis, 
278,  which  was  an  action  for  the  con- 
version of  certain  crops  and  stock, 
where  it  was  proved  that  the  plaintiff 
and  her  husband  had  occupied  her 
farm  about  four  years,  and  that  she  let 
the  farm  to  her  husband,  who  carried  it 
on,  and  sold  and  appropriated  the 
products  thereof,  and  used  and  disposed 
of  the  crops  and  stock  raised  and  kept 
thereon,  during  that  time,  as  his  own, 
without  interference  from  her;  and 
where  it  was  proved,  also,  that  the  wife 
admitted  that  her  husband  owned  the 
property — these  facts  were  held  suf- 
ficient to  warrant  a  finding  that  the 
products  of  the  farm  were  the  property 
of  the  husband. 

An  insolvent  debtor  carried  on  un- 
der his  own  name  a  saloon  which  had 
been  purchased  by  his  wife,  who  knew 
nothing  of  the  business  except  what 
her  husband  told  her.  The  proceeds  of 
the  business  were  used  to  purchase  the 
fixtures  of  the  saloon,  and  afterwards 
were  applied  to  improvements  on  the 
wife^s  real  estate.  It  was  held  that  the 
fixtures  and  the  realty,  so  far  as  the 
business  profits  were  applied  thereto, 
could  be  charged  in  equity  with  the 
debts  of  the  husband.  Shay  v,  Dick- 
son (N.J.  1888),  15  Atl.  Rep'.  252. 

1.  Sterrett  v.  Coleman,  57  Ala.  172; 
Milhouse  v,  Weeden,  57  Ala.  502; 
Williams  v,  M*Gradc,  13  Minn.  46; 
Braden  v.  Gose,  57  Tex.  37 ;  Bruce  v. 
Thompson,  26  Vt.  741. 

Thus  in  Alabama  a  husband  has  full 
power  thereover,  and  is  not  accountable 
to  his  wife  for  her  rents  and  profits. 


Sterrett  v.  Coleman,  57  Ala.  172;  Mul- 
house  V.  Weeden,  57  Ala.  502;  Cham- 
bers V.  Richardson,  57  Ala.  89. 

a.  Smith  V.  Whitfield.  71  Ala.  106; 
Wing  V,  Roswald,  74  Ala.  346;  Carter  t\ 
Worthington,  82  Ala.  334;  Daniel  v. 
Hard  wick,  88  Ala.  557;  Charauleau  z\ 
WoflTenden,  i  Arizona  243;  Woffenden 
V,  Charauleau,  i  Arizona  346;  Black  v. 
Black,  74  Cal.  520;  Von  Glahn  v. 
Brennan,  81  Cal.  261 ;  Jackson  v,  Tor- 
rence,  83  Cal.  521;  Walsh  v.  Walsh, 
84  Cal.  101;  Van  Dom  r.  Leeper,  95 
111.35;  Hoag  r.  Martin,  80  Iowa  714; 
Wiggins  V.  Johnson  (Ky.  1886),  1  S. 
W.  Rep.  643;  Turner  v.  Short  (Ky. 
1888),  7  S.  W.  Rep.  391 ;  Drumm  v. 
Kleinman,  31  La.  Ann.  124;  Stratton 
V.  Bailey,  80  Me.  345;  Botts  v.  Grooch, 
97  >f  o.  88;  Burnes  v,  Bangert,  92  Mo. 
167;  Deck  V.  Smith,  12  Neb.  389; 
Taggart  v.  Fowler,  25  Neb.  .152;  Cal- 
lender  v.  Horner,  26  Neb.  687 ;  Whit- 
ney f.  Preston,  29  Neb.  243;  Barrett  v. 
Foley  (N.  J.  1888),  14  Atl.  Rep.  571; 
Smyth  V.  Reber  (N.  J.  1889),  18  Atl. 
Rep.  46a;  Merritt  v,  Lyon,  3  Barb.  (N. 
Y.)  no;  Woodruff  v.  Bowles,  104  N. 
Car.  197;  Tate  v.  Carney  (Pa.  1888), 
14  Atl.  Rep.  327;  Berry  v.  Teel,  12  R. 
I.  267;  Nelson  v.  HoUins,  9  Baxt. 
(Tenn.)  553;  Schuster  f.  Bauman 
Jewelry  Co.,  79  Tex.  179;  Cale  v.  Shaw, 
33  W.  Va.  299. 

3.  Knowles  v,  Know^les,  86  111.  1; 
Smyth  V.  Reber  (N.  J.  1889),  x8  Atl. 
Rep.  462. 

Where  real  estate  was  bought  by  a 
woman  with  her  own  means,  and  before 
marriage  conveyed  to  a  trustee  to  hold 
for  her,  and  to  be  conveyed  upon  her 
written  request,  such  estate  was  held 
to  be  her  separate  property.  Knowles 
V,  Knowles,  86  111.  i. 

4.  Bailey  v.  Gardner,  31  W.  Va.  94. 
In  this  case  it  was  held  that  under  the 
West  Virginia  law,  where  the  wife 
during  the  marriage  earned  money  by 
sewing  and  washing,  and  bought  real 
property,  the  deed  being  made  to  her. 
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earnings  must  have  been  derived  from  an  employment  by  a  third 
person.^  The  fact  that  property  is  purchased  in  part  with  the 
wife's  funds  does  not  confer  the  entire  ownership  upon  the  wife,* 
although  it  seems  that  she  will  be  considered  to  own  such  a  pro- 
portion of  the  property  bought  as  the  funds  furnished  by  her  bear 
to  the  whole  price  ;  *  but  if  there  is  no  way  of  distinguishing  the 
property  purchased  by  the  wife,  the  whole  is  presumed  to  belong 
to  the  husband.*  Property  bought  with  money  lent  by  the  wife 
to  her  husband  belongs  to  the  husband.^  The  husband,  as  well 
as  a  third  person,  may  act  as  the  wife's  agent  in  making  a  purchase 
of  property.®    The  right  of  the  wife  to  her  property  is  not  affected 


the  huslMind's  creditors  have  a  right  to 
subject  such  real  property  to  the  pay- 
ment of  their  claims. 

1.  Thus  in  Kentucky^  unless  the 
wife's  earnings  are  derived  from  an 
employment  by  a  third  person,  such 
earnings  belong  to  the  husband, 
and  lands  purchased  with  them  will  be 
subject  to  the  husband's  debts.  Mus- 
grave  v.  Parish  (Ky.  1889),  11  S.  W. 
Rep.  464. 

S.  Chambers  v,  Richardson,  57  Ala. 
85,  in  which  it  was  held  that  where 
the  husband  mixed  some  of  the  income 
of  his  wife's  statutory  separate  estate 
with  moneys  of  his  own,  purchasing 
lands  a«id  taking  the  title  to  himself, 
this  fact  did  not  give  the  wife  owner- 
ship in  the  property  so  purchased. 

But  where  at  the  time  of  the  mar- 
riage the  wife  contributed  from  her 
separate  property  all  the  stock  and 
capita]  of  the  business,  except  a  few 
goods  put  in  by  the  husband,  and  the 
stock  on  hand  at  his  death  was  less 
than  the  amount  of  her  original  invest- 
ment, it  was  held  that  the  stock  was 
her  separate  property.  Walsh  v. 
Walsh,  84  Cal.  loi. 

S.  Jacksoii  v,  Torrence,  83  Cal.  531; 
Musgrave  v.  Parish  (Ky.  1889),  11  S. 
W.  Rep.  464;  Thurber  v.  La  Roque, 
105  N.  Car.  30X. 

4.  See  Liddell  v.  Miller,  86  Ala.  343; 
Meade  v.  Stairs,  88  Ky.  66.  In  the 
former  case  it  appeared  that  a  stock  of 
goods  was  purchased  by  a  partnership, 
and  a  cash  payment  made  with  funds 
advanced  b}-  one  of  the  members,  and 
notes  were  given  for  the  balance  of 
the  purchase  money.  Liddell  partici- 
pated in  the  purchase,  asserting,  how- 
ever, that  he  was  acting  as  his  wife's 
agent,  the  notes  being  signed  by  him  as 
agent,  and  his  share  of  the  cash  pay- 
ment being  so  charged  to  him.  It 
appearing  that  the  wife  had  not  contrib- 
uted from  her  separate  estate  towards 


the  purchase,  until  after  a  levy  upon  an 
interest  in  the  partnership  effects  as  the 
property  of  Liddell,  and  there  being  no 
way  of  distinguishing  the'  goods  pur- 
chased for  cash  from  those  bought  on 
time,  the  levy  was  sustained. 

6.  Pool  V.  ClifTord,  78  Cal.  371. 

A  lent  money  to  her  husband  to  do 
business  on.  He  formed  a  partnership 
with  B,  A  furnishing  no  more  money 
until  she  bought  B  out,  her  husband 
then  having  the  entire  control  and 
management  of  the  business,  and  hav- 
ing an  equal  interest  with  her  therein. 
After  buying  B  out,  she  purchased 
certain  goods,  which  were  levied  on 
upon  an  execution  against  the  firm. 
It  was  held  that  she  could  not  replevy 
the  same  as  her  individual  property. 
Clay  V,  Vanwinkle,  75  Ind.  239. 

In  an  action  by  a  wife  to  recover 
from  her  husband  money  alleged  to 
have  been  paid  by  her  in  building  and 
furnishing  their  house,  complainant 
testified  that,  when  she  gave  defendant 
the  money,  she  told  him  to  pay  it  on 
their  home.  **  He  took  the  money  and 
paid  it  out.  It  went  into  the  house.  It 
was  for  the  purpose  of  paying  the  con- 
tractor." This  was  held  to  be  inconsist- 
ent with  the  idea  of  a  loan  or  trust.  Gleg- 
home  V,  Gleghorne,  1 18  Pa.  St.  383. 

A  loan  of  money  by  a  married 
woman  to  her  husband,  prior  to  the 
Illinois  married  woman's  act  of  1861, 
would  invest  him  with  the  ownership, 
and  she  would  cease  to  have  any  interest 
therein;  but  a  loan  made  after  that  act 
makes  her  simply  her  husband's  cred- 
itor, and  if  he  invests  the  money  in 
land  in  his  own  name,  no  trust  results 
in  her  favor.  Stewart  v.  Fellows,  128 
111.  4B0. 

6.  Daniel  v,  Hardwick,  88  Ala.  557; 
Moore  v,  Jones,  63  Cal.  la;  Neisler  v. 
Harris,  115  Ind.  560;  Van  Dorn  v. 
Leeper,  95  111.  35;  Southard  v,  Plumer, 
36  Me.  84;   Gutsch  v.  Mcllhargey,  69 
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by  the  fact  that  it  has  been  listed  by  the  husband  for  taxation 
as  his.*  Property  bought  by  a  wife,  in  her  name,  after  the  in- 
stitution  of  her  suit  for  a  divorce  and  separation  of  property, 
which  were  subsequently  decreed  in  her  favor,  is  presumed  to  be 
her  separate  property.* 

(4)  Property  Acquired  by  Gift, — Acquisition  by  gift  is  quite 
generally  enumerated  in  the  statutes  as  one  of  the  methods  by 
which  a  statutorj'  separate  estate  may  be  acquired  ;*  and  where 
property  is  given  to  a  wife,  the  presumption  is  that  it  was  in- 
tended  to  be  for  her  separate  use.*  It  has  been  held  that  "  gift " 
has  the  same  meaning  as  **  gift  or  grant,"*  and  that  a  gift  of  per- 
sonalty may  be  by  parol.* 

(5)  Property  Acquired  by  Conveyance. — Real  estate  conveyed 
to  a  married  woman  is  her  separate  legal  property,"^  and  the  in- 


Mich.  377;  Abbey  v,  Dejo,  44  Barb. 

(N.Y.)374. 

Where  a  husband  makes  a  purchase 
for  his  wife  and  in' her  name  as  her 
agent,  pairing  at  her  request  out  of  her 
separate  funds,  such  payment  is  in 
effect  made  hy  her.  And  the  fact  that 
the  husband  has  commingled  her  mon- 
ey with  that  of  others  does  not  divest 
her  of  her  separate  rights  therein  and 
in  the  purchase  made  thereof.  Moore 
V.Jones,  63  Cal.  la. 

Competoney  of  Wltneu. — Where  the 
plaintiff  *s  husband  bought  a  carriage, 
paying  partly  in  cash  and  partly  in  his 
own  notes,  she  is  incompetent  to  testify 
that  her  husband,  now  dead,  was  her 
agent  in  the  purchase.  Richmond  v, 
Brewster,  2  N.  Y.  Supp.  400. 

Where  it  appeared  that  at  the  time 
of  a  decree  making  a  wife  a  feme  soie^ 
the  owned  no  property  at  all,  and  that 
her  husband  subsequently  bought  goods 
and  conducted  business  in  her  name, 
realizing  large  profits,  it  was  held  that 
the  property  was  subject  to  the  hus- 
band's debts.  Carter  v,  Martin  (Ky. 
X891),  isS.  W.  Rep.663. 

1.  Stanfield  v.  Stiltz,  93  Ind.  349; 
Deck  V,  Smith,  12  Neb.  389;  Taggart 
V.  Fowler,  35  Neb.  152;  Callender  v. 
Homer,  26  Neb.  689. 

9.  Drumm  v.  Kleinman,  31  La.  Ann. 
124. 

S.  Stewart's  Husb.  &  W.,  §  220;  Mc- 
Coy V.  Hyatt,  80  Mo.  130;  McDevitt  v. 
Vial  (Pa."  1887),  II  Atl.  Rep.  645. 

In  an  action  to  quiet  title  it  appeared 
that  a  husband  purchased  property  with 
community  funds,  and  then  conveyed 
the  premises  to  hiR  wife  as  a  gift;  that 
subsequently  he  wished  to  sell  the  land, 
but  the  wife  refused  to  join  in  a  deed 
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unless  he  paid  her  oAe-half  the  pro- 
ceeds of  the  sale;  that  they  conveyed 
the  premises  by  joint  deed,  and  one- 
half  the  proceeds  were  paid  to  the  wife 
by  the  husband's  consent;  that  out  of 
this  money  the  wife  purchased  the  prem- 
ises in  controversy.  It  was  held  that 
the  proceeds  paid  to  the  wife,  and  the 
premises  purchased  with  them,  became 
her  separate  property.  Oaks  v.  Oaks 
(Cal.  1892),  29  Pac.  Rep.  330. 

In  Massachusetts  a  promissory  note 
made  payable  to  a  married  womitn  at 
the  request  of  her  husband,  upon  a  con- 
sideration moving  solely  from  him,  is  a 
voluntary  gift  from  him,  and  she  does 
not  acquire  a  title  to  it  as  her  sole  prop- 
erty free  from  his  control,  and  cannot 
maintain  an  action  on  it  in  her  own 
name.     Towle  v.  Towle,  114  Mass.  167. 

4.  McDevitt  v.  Vial  (Pa.  1887),  11 
Atl.  Rep.  645. 

A  gifi  for  the  "  sole  "  use  of  a  woman 
is  equivalent  to  a  gifl  for  her  **  sepa- 
rate*' use,  no  technical  words  being 
requisite  in  such  case.  Eastwick's  Es- 
tate, 13  Phila.  (Pa.)  350, 

6.  Libby  v.  Chase,  117  Mass.  105. 

6.  Tinsley  v.  Roll,  2  Mete.  (Ky.) 
509.  And  compare  Walton  t*.  Broad- 
dus,  6  Bush  (Ky.)  328;  Ewing  v.  Helm, 
2  Tenn.  368. 

7.  Lippincott  v.  Mitchell,  94  U.  S. 
767;  Wheeler  v.  Walker,  64  Ala.  560; 
Morgan  v,  Lones,  78  Cal.  58;  O'Neil 
V.  Percival,  25  Fla.  118;  Dunbar  v. 
Mize,  74  Ga.  130;  Clawson  v.  Claw^on, 
35  Ind.  229;  Bowser  v.  Bowser,  83  Pa. 
S*.  57;   Warren  v.  Freeman,  85'  Tenn. 

513- 

A  woman  before  her  marriage  had  a 
possessory  title  to,  and  was  in  posses- 
sion of,  certain  public  land.     After  her 
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strument  need  not  contain  words  showing  that  the  property  was 
meant  to  be  separate.^  If  the  grantor  is  the  husband  the  convey- 
ance must  not  be  to  the  prejudice  of  his  creditors  *  but  the  con- 


marriage  the  United  States  govern- 
ment conveyed  a  tract  of  which  said 
land  formed  a  part,  to  a  board  of  town 
trustees  **  in  trust  for  the  use  and  benefit 
of  the  occupants  thereof."  Subsequently 
thereto  the  husband  made  application 
for  said' land  to  be  conveyed  to  the  wife, 
•  which  was  done,  and  the  required  sum 
was  paid  by  the  husband.  It  was  held 
that  the  wife,  under  the  conveyance 
from  the  government,  had  an  equitable 
interest,  which  was  her  separate  prop- 
erty, and  that  it  was  not  madtf  commu- 
nity property  by  the  husband's  advanc- 
ing money  to  obtain  the  legal  title  there- 
to.    Morgan  v.  Lones,  78  Cal.  58. 

Under  a  statute  making  all  the  prop- 
erty of  a  wife  held  by  her  previously  to 
her  marriage,  or  to  which  she  becomes 
entitled  after  marriage,  in  any  manner, 
her  separate  estate,  not  subject  to  the 
payment  of  the  husband's  debts,  a  con- 
veyance **  to  the  sole  and  separate  use 
and  behoof  "  of  a  married  woman  does 
not  create  in  her  a  separate  estate  by 
contract  in  opposition  to  her  separate 
estate  by  statute,  where  a  large  pro- 
portion of  the  purchase  money  paid  was 
from  her  statutory  estate.  Molton  v, 
Martin,  34  Ala.  651.  , 

In  Alabama  where  a  deed  conveys 
lands  to  a  married  woman,  the  estate 
granted  not  being  otherwise  limited  by 
the  terms  of  the  deed,  the  lands  become 
a  part  of  her  statutory  separate  estate, 
and  subject  to  all  the  incidents  and  lia- 
bilities imposed  by  law  on  that  estate  ; 
and  when  an  action  at  law  is  brought 
against  her  and  her  husband  to  enforce 
sucli  statutory  liability,  evidence  can- 
not be  received  to  change  the  character 
of  her  estate.  Wheeler  v.  Walker,  64 
Ala.  560. 

Where  a  wife  has  purchased  the  real 
estate  of  her  husband  at  a  sale  of  the 
same  by  the  sheriff,  the  title  vests  in 
her  as  her  separate  estate,  though  she 
had  no  estate  before  marriage,  and  none 
accrued  to  her  from  any  source  other 
than  her  husband  or  her  own  earnings 
during  coverture.  Bowser  v.  Bowser, 
82  Pa.  St.  57. 

Under  an  ante-nuptial  deed  convey- 
ing to  the  wife  a  life  estate  in  lands, 
with  a  reversion  to  her  husband,  the 
wife's  interest  becomes  on  her  marriage 
a  separate  statutory  estate.  Simms  v. 
Kelly,  70  Ala.  429. 


A  right  in  an  undistributed  estate 
existing  at  the  time  of  marriage,  is  prop- 
erty owned  or  held  at  the  time  of  mar- 
riage, though,  when  it  comes  into  the 
wife's  possession,  it  is  also  property 
acquired  during  coverture.  See  Sharp 
v.  Burns,  35  Ala.  6^3;  Witsell  v.  Char- 
leston, 7  S.*  Car.  88;  White  v,  Waite, 
47  Vt.  502. 

Real  estate  conveyed  to  a  married 
woman  is  made  her  separate  property 
by  anante-nuptialagreement  providing 
that  the  property  that  she  then  owned 
or  might  thereafter  acquire  should  be 
her  separate  property.  Klenke  v, 
Koeltze,  75  Mo.  239. 

Land  of' the  husband,  sold  on  execu- 
tion, was  bought  by  A,  a  friend  of  the 
wife,  for  a  small  sum.  A  afterwards 
conveyed  it  to  the  wife  for  the  price 
paid  at  the  sale,  and  interest ;  a  part  of 
the  land  w^as  afterwards  sold  by  the 
husband  and  wife,  and  the  proceeds 
used  to  pay  A.  It  was  held  that  the 
remainder  of  the  land  was  the  wife's 
separate  property.  Zorn  v.  Tarver, 
57  Tex.  388. 

1.  Stone  V.  Gazzani,  46  Ala.  275; 
Sims  V.  Rickets,  35  Ind.  181;  9  Am. 
Rep.  679. 

Where  the  contrary  has  been  held, 
it  was  due  to  the  peculiar  wording  of 
the  statutes.  See  Hayt  v.  Parks,  39 
Conn.  357.  As  that  the  deed  must  be 
in  terms  to  her  separate  use ;  Merrill 
V.  Bullock,  105  Mass.  486;  or  that  she 
can  only  acquire  a  separate  estate  when 
the  instrument  conveying  it  contains  a 
power  of  disposition  by  deed,  will,  or 
otherwise.  Leighton  v.  Sheldon,  16 
Minn.  243. 

a.  Smith  V,  Seiberling,  35  Fed.  Rep. 
677;  WoodrufT  V,  Bowles,  104  N.  Car. 
197;  Barron  v,  Barron,  24  Vt.  375; 
Burdens  v,  Amperse,  14  Mich.  91; 
Ransom  v.  Ransom,  30  Mich.  328. 

A  conveyance  of  land  in  Missouri 
from  husband  to  wife  will  be  regarded 
as  for  her  sole  and  separate  use,  al- 
'though  the  deed  does  not  so  state. 
Smith  V,  Seiberling,  35  Fed.  Rep.  677. 

In  North  Carolina  where  land  was 
bought  by  the  husband  with  the  wife's 
money  prior  to  the  adoption  of  the 
constitution  of  1868,  and  subsequently 
deeded  by  the  husband  to  the  wife,  it 
cannot  be  sold  to  satisfy  a  judgment 
against  the  husband,  there  being  proof 
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sideration  must,  as  a  rule,  be  advanced  by  the  wife.*  The  words 
"  gift  '*  and  •*  grant "  in  a  statute  allowing  a  married  woman  "to 
take  by  gift  or  grant "  embrace  all  methods  of  acquiring  land  by 
deed,^  and  include  leases'  and  deeds  of  bargain  and  sale,^  and 
also  apply  equally  to  personalty.* 

(6)  Property  Acquired  by  Exchange, — Property  acquired  by 
the  wife  by  exchange  is  as  much  her  separate  estate  as  property 
acquired  by  purchase.*  Thus,  personalty  received  in  exchange 
for  other  separate  property  is  itself  separate  property.*^  Under 
this  head  may  be  put  the  conversion  of  the  wife's  lands  into 
money,  in  which  case  the  proceeds  will  be  her  separate  estate,* 
notwithstanding  the  lands  may  have  been  acquired  by  the  wife 
during  marriage,  and  before  the  passage  of  the  Married  Woman's 
Law.® 

(7)  Property  Acquired  by  Will  or  by  Succession, — Property 
acquired  by  a  married  woman  by  devise,  bequest,  descent,  or  dis- 
tribution  is  her  separate  statutory  estate.*®     Under  this  head  is 


of  a  verbal  agreement  between  hus- 
band and  wife  at  the  time  of  purchase 
that  the  land  should  belong  to  her,  and 
there  being  no  proof  that  the  deed  to 
the  wife  was  made  by  the  husband  with 
intent  to  hinder,  delay,  or  defraud  his 
creditors.  Woodruff  v.  Bowles,  104 
N.  Car.  197. 

1.  Thus,  the  mere  recital  in  a  deed 
from  a  husband  to  his  wife  that  a  val- 
uable consideration  has  been  paid  to 
the  use  of  the  husband  from  money  of 
her  statutory  separate  estate,  does  not 
create  in  the  wife  a  statutory  estate  in 
the  land,  unless  the  consideration  was 
in  fact  paid  as  recited.  Hamaker  v. 
Hamaker,  88  Ala.  431. 

Under  the  Missouri  statute,  how- 
ever, where  a  sale  of  land  has  been 
made  to  a  wife  at  the  husband's  in- 
stance, he  furnishing  the  purchase 
money,  an  investment  of  the  proceeds 
in  other  land  for  the  wife  gives  the 
husband  no  interest  therein,  subject  to 
his  debts,  though  he  receives  such 
proceeds,  and  places  them  in  bank  in 
his  own  name,  pending  the  purchase 
of  the  other  land.  Gilliland  v.  Gilli- 
land,  96  Mo.  522. 

Under  the  California  law  the  fact 
that  a  deed  of  lands  was  made  to  a  wife 
**  for  her  separate  estate,"  even  if  con- 
strued to  mean  that  the  consideration 
money  was  paid  from  her  separate 
property  only,  creates  a  separate  estate 
in  her  prima  facie^  and  does  not  pre- 
clude one  claiming  under  her  husband 
from  showing  that  the  purchase  money 
was  paid  from  community  funds,  and 
hence  that  the   lands  are  community 
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property.  McComb  v,  Spangler,  71 
Cal.  418. 

Where  land  is  conveyed  to  a  mar- 
ried woman  by  deed  expressing  a  con- 
sideration in  money,  such  purchase 
money,  if  not  shown  to  have  been  paid 
from  the  separate  money  of  the  wife,, 
is  presumed  to  have  been  the  money 
of  the  husband.  Bucks  v,  Moore,  36 
Mo.  App.  529. 

a.  Huyler  xk  At  wood,  26  N.  J.  Eq, 

504- 

8.  Darby  v,  Callaghan,  16  N.  Y.  71. 
Compare  Vandevoort  v.  Gould,  36  N. 
Y.  639;  Dayton  v,  Walsh,  47  Wis.  113; 
32  Am.  Rep.  757. 

4.  McVey  v.  Green  Bay,  etc.,  R.Co.» 

42  Wis.  532. 

6.  Spauldingr*.  Day,  10  Allen  (Mass.)- 
96;  Abbey  v,  Deyo,  44  Barb.  (N.  Y.) 

374- 

6.  Elder  v.  Cordray,  54  111.  344 ;  Fisk 
V,  Wright,  47  Mo.  352. 

7.  Pike  f .  Baker,  53  111.  163 ;  Ireland 
V.  Webber,  27  Ind.  256;  Welch  ?•. 
Welch,  63  Mo.  57;  Hutchins  v.  Colby, 

43  N.  H.  159. 

8.  Sometimes  this  is  provided  for  by 
statute.  Sumner  v.  McCray,  60  Mo. 
493 ;  Sloan  v,  Torry,  78  Mo.  623. 

9.  Brevard  v,  Jones,  50  Ala.  221. 

10.  Uhrig  V.  Horstman,  8  Bush  (Ky.) 
172-,  Troxler  v.  Colley,  33  La.  Ann. 
425;  Vdvasseur  x\  Mouton,  34  La. 
Ann.  1044;  Kellogg  v,  Kellogg,  63 
Miss.  631;  White  v,  Waite,  47  Vt.  502; 
Alexander  v.  Alexander,  85  Va.  353. 

Where  land  was  devised  in  trust  for 
the  sole,  separate  and  exclusive  use  of  a 
married  woman  and  her  children,  she- 
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included  a  distributive  share  which  vested,  before  the  wife's  mar- 
riage, upon  her  father's  death,  but  was  not  paid  until  after  the 
marriage.* 

(8)  Property  Held  by  Husband  in  Trust. — Property  conveyed 
to  the  husband  in  trust  for  his  wife  is  her  statutory  separate  estate.* 
Whenever  a  husband  obtains  possession  of  his  wife's  separate 


to  receive  the  rents,  which  were  to  be 
subject  to  her  control  and  disposition  as 
if  she  were  Vifeme  sole,  it  was  held  that 
her  estate  was  not  equitable  but  statu- 
tory.    Kellogg    V.  Kellogg,  63    Miss. 

Where  a  testator  in  a  devise  to  pne 
daughter  limited  her  right  of  disposi- 
tion, and  in  a  devise  to  another,  gave 
her  the  right  "  to  make  whatever  dispo- 
sition of  it  she  might  think  proper,"  it 
was  held  that  this  last  devise  did  not 
create  a  separate  estate,  the  testator's 
manifest  intent  being  to  show  that  the 
devise  was  absolute,  as  distinguished 
from  the  qualified  devise  to  the  other 
daughter.  Noland  r.  Chambers,  84  Ky. 
516. 

In  Vermont  a  farm  and  personal 
property  given  by  will  to  a  married 
woman  without  words  excluding  the 
husband's  marital  rights,  is  not  her 
separate  estate.  Hubbard  v,  Bugbee, 
58  Vt.  172. 

1.  White  V.  Waite,  47  Vt.  507.  Corn- 
fare  Smilie  v.  Siler,  35  Ala.  88;  Sharp 
V,  Burns,  35  Ala.  653. 

In  White  v.  Waite,  47  Vt.  507,  the  court 
by  Ross,  J.,  said  :  *'  While  the  right  to  a 
distributive  share  in  her  father's  estate 
became  vested  in  the  daughter  immedi- 
ately upon  the  father's  decease,  and  she 
became  possessed  of  an  undivided  por- 
tion of  the  property  of  the  estate,  sub- 
ject to  the  rights  of  the  administrator 
to  use  a  part  of  the  same  for  the  pay- 
ment of  the  debts  and  expenses  of 
administration,  yet,  the  particular  prop- 
erty did  not  become  absolutely  vested 
in  her  until  the  decree  of  the  probate 
court  making  distribution  of  the  estate 
became  absolute.  Until  distribution, 
she  had  no  right  as  against  the  admin- 
istrator, or  other  heirs,  if  such  there 
were,  to  the  specific  personal  property 
which  she  afterwards  received  from  the 
estate.  When  the  decree  distributing 
the  estate  became  absolute,  she,  in  the 
language  of  the  act,  ^  acquired '  the  spe- 
cific articles  of  personal  property  de- 
creed to  her  and  the  right  to  a  personal 
action  for  the  recovery  of  the  sum  of 
money  ordered  to  be  paid  to  her." 

It  has  been  held  in  Texas  that  the  in- 
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terest  of  money  acquired  by  devise, 
descent  or  gift  belongs  to  the  commu- 
nity, and  is  not  the  wife's  separate 
property.  Thus,  where  land  was  pur- 
chased for  $1,200,  $800  being  money 
given  the  wife  by  her  brother,  and 
therefore  her  separate  estate,  and. $400 
being  interest  accrued  thereon,  it  was 
held  that  the  $400  interest  belonged 
to  the  community,  and  therefore  that 
an  undivided  interest  of  one  -  third 
of  the  land  was  subject  to  execution 
and  sale  to  satisf)'  the  debt  of  the  hus- 
band. Braden  v.  Gose,  57  Tex.  37. 
But  where  a  creditor  of  the  husband, 
by  vexatious  proceedings,  prevented  the 
payment  o^  a  note  given  the  wife  in 
part  payment  for  land,  her  separate  es- 
tate, so  that  interest  accrued  thereon, 
he  was  not  allowed  to  subject  the  inter- 
est to  the  payment  of  the  husband's 
debt.     Carlisle  v.  Sommer,  61  Tex.  124. 

2.  Jordan  v.  Smith,  83  Ala.  299; 
Rogers  v.  Torbert,  66  Ala.  547 ;  Bank 
of  Louisville  v.  Gray,  84  Ky.  565. 

BTldenee. — To  support  an  allegation 
by  the  wife  that  certain  lands  were 
held  in  trust  for  her  by  the  husband, 
the  only  evidence  was  the  statements 
of  the  wife  and  her  mother,  from 
which  it  appeared  that  the  legal  title 
had  for  many  years  been  in  the  hus- 
band ;  that  during  this  time  the  wife 
had  made  no  claim,  and  the  husband 
no  admission,  of  the  trust ;  that  prior 
to  the  husband's  death  he  conveyed 
the  land  to'his  wife's  mother,  who  im- 
mediately conveyed  It  to  the  daughter ; 
that  in  the  conveyance  by  the  husband 
no  reference  to  the  trust  was  made ; 
and  that  in  subsequent  proceedings  to 
set  aside  the  conveyance  as  in  fraud  of 
creditors,  the  wife  interposed  no  de- 
fense of  a  trust,  which  was  not  set  up 
until  after  the  husband's  death.  It 
was  held  that  this  evidence  was  insuf- 
ficient to  establish  the  trust.  Stillwell 
v.  Stillwell  (N.  J.  1889),  18  Atl.  Rep. 
679. 

Where  money  of  a  married  woman 
was,  in  her  husband's  absence,  in- 
vested in  bank  stock  by  a  friend,  the 
certificate  being  taken  to  the  husband 
as  her  trustee,  and  he,  on  his  return. 
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property,  whether  with  or  without  her  consent,  he  is  deemed,  in ' 
the  absence  of  evidence  that  she  intended  to  make  him  a  gift  of 
it,  to  hold  it  in  trust  for  his  wife.*  Where  the  husband  purchases 
•property  for  the  wife,  the  presumption  is  that  the  money  invested 
is  the  wife's  separate  estate.'  A  husband  who  invests  money  re- 
ceived by  the  wife  as  a  gift  from  her  father,  and  takes  title  to  the 
property  so  purchased  in  his  own  name,  without  her  written  con- 
sent, is  merely  a  trustee  for  the  benefit  of  his  wife.* 

(9)  Insurance  Policy  for  Wifes  Benefit. — A  policy  of  life  insur- 
ance taken  out  by  the  husband  for  the  benefit  of  his  wife  is,  gen- 
erally, under  the  statutes,  her  separate  property.* 

(10)  Chases  in  Action, — Choses  in  action  may  form  part  of  a 


recognized  the  trust  and  paid  over  the 
dividends  to  her,  it  was  held  that  the 
stuck  was  her  separate  estate.  Bank 
of  Louisville  v.  Gray,  84  Ky.  565. 

The  wife  acquires  a  statutory  sepa- 
rate estate  in  property  bought  with  her 
money,  although  the  legal  title  is  taken 
by  the  husband,  if  his  declaration  of 
trust  alleges  that  it  is  for  her  benefit, 
and  that  the  estate  vested  in  her  shall  be 
an  estate  under  the  Married  Woman's 
Law.  Jordan  v.  Smith,  83  Ala.  299.  But 
where  lands  are  conveyed  to  the  hus- 
band in  trust  for  the  wife,  with  contin- 
gent interests  in  the  children  which 
may  be  born  of  the  marriage,  the  wife 
has.  during  the  continuance  of  the 
marriage,  while  there  is  probability  of 
other  children  being  born,  no  sepa- 
rable interest  which  can  be  subjected 
to  the  payment  of  her  debts.  Bell  v. 
Watkkis,  82  Ala.  512. 

1  Stickney  v.  Stickney,  131  U.  S. 
227,  in  which  case  it  was  held  thtft 
even  if  there  were  a  presumption,  from 
the  wife's  allowing  the  husband  to  use 
her  separate  property,  that  a  gift  was 
intended,  such  presumption  would  t>e 
rebutted  by  evidence  that  she  had  re- 
peatedly directed  him  to  invest  it  in 
her  name  for  her  benefit. 

2.  Goodbar  v.  Daniel,  88  Ala.  583,  in 
which  case  it  was  held  that  under  the 
Alabama  Code  of  1876,  4^  2706,  2709, 
making  a  husband  the  trustee  of  his 
wife's  statutory  separate  estate,  and 
charging  him  with  the  duty  of  rein- 
vesting the  proceeds  of  its  sale,  he  is 
the  agent  of  the  wife  in  making  the 
investment,  and  anv  knowledge  of  the 
husband  as  to  a  fraudulent  intent  of 
the  vendor,  acquired  while  engaged  in 
the  transaction  of  the  business  as  his 
wife's  agent,  is  imputed  to  the  wife  as 
her  knowledge. 

S.  Broughton  7'.  Brand,  94  Mo.  169. 


The  New  Tork  Married  Woman's 
Act  (N.  Y.  Laws,  1849,  ch.  375, 4  2)  pro- 
vides that  a  trustee  holding  any  prop- 
erty for  a  married  woman  may  convey 
the  same  to  her,  on  her  written  re- 
quest accompanied  by  a  certificate  of 
the  justice  of  the  supreme  court  that 
he  ha^  examined  the  property  and 
made  due  inquiry  as  to  the  capacity  of 
the  married  woman  to  manage  and 
conduct  the  same.  It  was  held  in 
Genet  v.  Hunt,  113  N.  Y.  158,  that  this 
act  was  applicable  only  to  a  nominal 
trust,  the  sole  object  ot  which  was  to 
secure  a  married  woman  in  the  enjoy- 
ment of  her  separate  estate. 

4.  An  insurance  policy  taken  out  by 
a  husband  on  his  life,  in  the  name 
of  his  wife  as  the  sole  beneficiary,  and 
not  by  its  terms  excluding  his  marital 
rights,  nevertheless  vests  in  the  wife  at 
her  separate  estate  upon  the  delivery  of 
the  policy.  Williams  v.  Williams,  68 
Ala.  405.' 

A  policy  of  insurance  for  the  benefit 
of  a/ewtf  covert y  though  payable  to  her 
personally,  if  she  survive  a  certain  term 
of  years,  is  within  the  purview  of  the 
Rhode  Island  statute,  providing  that 
any  policy  of  insurance,  not  exceeding 
$10,000,  for  the  benefit  of  a  married 
woman,  shall  inure  to^er  separate  use 
and  benefit.  McQuitty  v.  Continental 
L.  Ins.  Co.,  15  R.  I.  573. 

Under  a  similar  statute  in  New 
Hampshire^  the  wife's  interest  in  such 
a  policy  cannot  be  revoked  by  the 
party  procuring  the  insurance,  and 
assigned  by  him  for  his  own  benefit. 
Stokell  V.  Kimball,  59  N.  H.  ^3. 

See  also  Evans  i\  Opperman,  76 
Tex.  293. 

For  a  discussion  of  this  subject,  see 
Life  Insurance,  vol.  13,  pp.  047,  653; 
Marriage  Settlements,  vol.   14,  p. 
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married  woman's  separate  estate,  and  may  be  acquired  in  any  of 
the  ways  enumerated  ;  as,  by  purchase,  exchange,  etc.^ 

(ii)  Damages  for  a  Tort, — The  statutes  enlarging  the  rights  of 
married  women,  and  providing  for  their  separate  estate,  are  broad 
enough,  generally  speaking,  to  embrace  damages  arising  out  of 
torts  to  their  persons  or  property.* 

d.  Property  Brought  from  Abroad.— Where  a  wife  owns 
separate  property  in  one  jurisdiction  and  moves  with  her  husband 
into  another,  such  property  remains  her  separate  estate.^  But  in 
the  absence  of  evidence  of  what  is  the  law  of  the  State  from 
which  the  parties  came,  the  common-law  rules  will  be  applied.^ 

2.  Powers  of  Wife— £1.  Power  to  Transfer.— The  legislature, 
in  creating  a  statutory  separate  estate  for  the  wife  may,  and  usually 
does,  provide  the  mode  of  its  disposal.^  A  provision  that,  as  to 
such  property,  the  wife  should  **  have  the  same  rights  and  powers 


1.  See  FuHer  v.  Naugatuck  R.  Co., 
a  I  Conn.  557;  Gibson  v.  Gibspn,  43 
Wis.  23;  38  Am.  Rep.  537. 

Under  the  Virginia  statute  (Code 
1887,  §  3384),  providing  that  all  real 
and  personal  estate  of  a  married  woman 
acquired  bj  gift,  grant,  or  purchase 
shall  be  her  separate  estate,  a  note 
assigned  to  her  after  marriaj^e  consti- 
tutes such  estate.  Tate  v,  Perkins,  8s 
Va.  169. 

2.  It  is  so  in  Wisconsin  hy  Wiscon- 
sin Laws  1881,  ch.  99;  Shanahan  v, 
Madison,  57  Wis.  376;  although  before 
the  enactment  of  that  statute  it  was 
held  otherwise  in  Gibson  v,  Gibson,  43 
Wis.  23;  28  Am.  Rep.  527.  The  New 
Tork  statute  accords  with  that  of  Wis- 
consin. Mann  v.  Marsh,  3i  How.  Pr. 
(N.  Y.)  373.  The  Michigan  statute 
has  been  construed  similarly.  Berger 
V,  Jacobs,  31  Mich.  215;  Leonard  v. 
Pope,  27  Mich.  145;  and  so  has  that  of 
Ohio,  Stevenson  v.  Morris,  37  Ohio 
St.  17.  See  also  Westlake  v.  Westlake, 
34  Ohio  St.  633;  33  Am.  Rep.  397. 
The  Illinois  rule  is  the  sanie.  Chicago, 
etc.,  R.  Co.  V.  Dunn,  53  111.  260;  Hay- 
ner  v.  Smith,  63  111.  430;  14  Am.  Rep. 
124;  Martin  v.  Robson,  65  111.  137;  16 
Am.  Rep.  ^78;  Hennies  v.  Vogcl,  66 
111.  40X;  Hawver  v.  Hawver,  78  111. 
414;  Davenport  v.  Ryan,  81  111.  318; 
and  the  rule  is  the  same  under  the 
Maryland  statute.  Clark  v.  Wootton, 
63  Md.  113. 

3.  State  V.  Chatham  Nat.  Bank,  80 
Mo.  626. 

Money  brought  to  this  country  from 
another  by  a  married  woman,  and  used 
by  her  in  trade  as  her  individual  prop- 
erty with   her  husband's  consent,  be- 


comes her  separate  estate,  together 
with  the  personalty  in  which  it  is 
vested.     State   r.  Smit,  20  Mo.  App. 

50- 

4.  Van  Ingen  v.  Brabrook,  27  111. 
App.  401 ;  citing  Hanchett  v.  Rice,  22 
111.  App.  442;  Kingv.  O^Brien,  33  N. 
Y.  Super.  Ct.  49.  In  the  latter  case  a 
marriage  had  taken  place  in  England. 
The  parties  subsequently  coming  to 
Nevf  Torhs  the  wife  brought  with  her 
certain  money,  part  of  which  belonged 
to  her  before  marriage,  and  part  had 
been  acquired  in  England  by  her  own 
labor  subsequent  to  marriage.  It  was 
held  that  the  title  to,  and  property 
in,  said  money  was  to  be  governed  and 
determined  by  the  common  law  of 
England,  in  the  absence  of  proof  of 
any  statutory  enactment  of  that  coun- 
try on  the  subject,  and  that  the  statu- 
tory enactments  of  Ne-w  Vorh  had  no 
bearingon  the  question. 

In  Hydrick  v,  Burke,  30  Ark.  124,  it 
was  held  that  in  order  to  protect  a 
married  woman  in  the  enjoyment  of 
property  brought  by  herself  and  her 
husband  into  the  State,  she  must  show 
that  she  acquired  a  perfect  title  at  the 
place  of  purchase,  and  that  the  instru- 
ment under  which  she  claims  was  re- 
corded either  in  the  old  State  or  under 
the  laws  of  the  new  one. 

6.  In  Maryland  a  married  woman  is 
not  restricted  in  the  disposal  of  her 
choses  in  action  to  a  joint  conveyance 
with  her  husband.  Trader  v,  Lowe, 
45  Md.  I.  But  in  Alabama  the  wife 
cannot  dispose  of  the  corpus  of  her 
statutory  separate  estate  except  by  an 
instrument  in  writing,  signed  by  her- 
self and  husband,  and   attested  or  ac- 
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knowledged  as  required  by  law.  Where 
the  husband  in  her  presence  sold  her 
property  to  another  in  payment  of  his 
debt,  and  she  expressed  herself  as  sat- 
isfied with  the  arrangement,  she  was 
not  precluded  from  bringing  an  action 
of  trover  against  such  purchaser  for  the 
conversion  of  the  property.  Williams 
V,  Auerbach,  57  Ala.  90 ;  Reeves  v. 
Linam,  57  Ala.  564. 

A  deed  duly  attested,  executed  and 
acknowledged  by  the  husband  and 
wife,  without  fraud  in  its  execution, 
vests  a  legal  title  in  the  grantee  not> 
withstanding  the  consideration  is  in 
part  a  debt  due  by  the  husband.  Con- 
nor V,  Armstrong,  86  Ala.  362.  Where, 
at  the  time  of  the  signing  and  acknowl- 
edgment of  a  deed  by  a  married 
woman  of  her  separate  estate,  the  hus- 
band did  not  join,  and  a  bill  was  filed 
before  he  signed  and  delivered  the  deed 
to  subject  the  property  to  the  payment 
of  debts  contracted  by  her,  it  wa's  held 
that  there  was  no  alienation  until  after 
the  bill  was  filed,  and  that  the  lis  pen- 
dens began  from  the  service  of  process 
on  the  wife.  Rooney  v.  Michael,  84 
Ala.  585. 

Where  a  husband  entered  the  con- 
federate army  in  Texas  in  1863,  and 
after  his  discharge  in  1865  continued 
to  reside  without  the  State  until  his 
death,  his  wife's  deed  of  her  separate 
property,  executed  in  1869,  in  which 
he  did  not  join,  and  before  a  divorce 
was  procured,  was  held  valid ;  his  ab- 
sence authorizing  her  to  convey  her 
separate  estate  as  a  feme  sole,  Clem- 
ents V.  Ewing,  71  Tex.  270. 

In  Bellesheim's  Estate,  i  N.  Y. 
Supp.  376,  the  Surrogate  held  that 
under  Ne^v  Tork  Laws  1890,  ch.  90, 
providing  that  no  conveyance  of  her 
separate  property  by  a  married  woman 
*'  shall  be  valid  without  the  consent  of 
her  husband  ''  her  grantee  took  a  title 
valid  as  against  all  the  world  except 
the  husband,  although  he  did  not  con- 
sent. 

In  California  it  was  held  that  the 
assent  of  the  husband  must  be  ex- 
pressed by  his  signature  to  the  convey- 
ance, made  by  himself,  and  that  he 
could  not  delegate  another  to  subscribe 
his  name  to  such  conveyance  by  letter 
of  attorney.  Meagher  v,  Thompson,  49 
Cal.  189.  But  he  need  not  be  a  formal 
party  to  the  deed.  Bray  v.  Clapp,  80 
Me.  377.  In  Minnesota  it  was  held 
that  his  consent  to  a  conveyance  of 
real  estate  might,  under  the  statute,  be 
either  oral  or  in  writing,  express  or 


implied.      Clague    v.    Washburn,    43 
Minn.  371. 

Under  ch.  248,  Laws  of  New  I'ork^ 
1879,  providing  that  a  married  woman 
may  assign  a  policy  of  insurance  in 
her  favor  "  with  the  husband's  written 
consent*'  it  is  sufficient  for  the  hus- 
band simply  to  join  with  the  wife  in 
the  execution  of  an  assignment.  An- 
derson V,  Goldsmidt,  103  N.  Y.  617. 

In  Georgia  no  contract  of  sale  of  a 
wife  as  to  her  separate  estate  with  her 
husband  or  her  trustee  is  valid  unless 
kllowed  by  the  superior  court  of  the 
county  of  her  domicile.  Fulgham  v. 
Pate,  77  Ga.  454. 

The  statutes  do  not  remove  the  dis- 
ability of  infancy,  and  a  conveyance  of 
a  married  woman  of  her  statutory  es- 
tate while  yet  an  infant,  though  joined 
in  by*her  husband,  is  voidable  as  to  her. 
Schafer  v.  Lavretta,  57  Ala.  14. 

Where  a  married  woman  assigned 
her  separate  property  to  a  stock  broker 
to  secure  her  husband's  gambling 
speculations  in  stocks  on  margins,  it 
was  held  that  she  could  maintain  a 
suit  in  equity  against  the  broker's  as- 
signee, with  notice,  to  compel  a  re- 
transfer  to  herself.  Tantum  v.  Arnold, 
42  N.  J,  Eq.  60. 

Acknowledgment. — See  Acknowl- 
edgment, vol.  I,  p.  143.  Where  the 
statute  requires  that  the  deed  shall  be 
separately  acknowledged  by  the  wife, 
it  will  be' void  and  pass  no  title  unless 
the  statute  is  fully  complied  with. 
Cofiey  V.  Hendricks,  66  Tex.  676; 
Davis  V,  Agnew,  67  Tex.  306.  And 
this  is  not  affected  by  the  fact  that  at 
the  time  of  the  conveyance  she  was 
living  separate  from  her  husband. 
Danglarde  v.  Elias,  80  Cal.  65.  The 
testimony  of  the  notary  who  took  the 
acknowledgment  is  admissible  to  con- 
tradict the  statements  of  his  certifi- 
cate, and  to  show  that  the  wife  did  not 
know  that  the  deed  conveying  the 
land  included  therein  her '  separate 
property,  although  the  certificate  of 
acknowledgment  shows  on  its  face  full 
compliance  with  the  statute.  Mays  v. 
Pryce,  95  Mo.  603. 

In  Arkansas^  under  the  constitution 
authorizing  married  women  to  convey 
their  separate  estate  as  if  sole,  the  ac- 
knowledgment by  a  married  woman  of  ^ 
a  deed  conveying  her  separate  prop 
erty  is  not  required  in  order  to  pass 
the  title  as  between  the  parties.  Cris- 
coe  V,  Hambrick,  47  Ark.  335. 

The  interest  inherited  by  a  married 
woman  from  the  community  estate  of 
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her  deceased  father  or  mother  is  not 
an  exception  to  the  Texas  statute  that 
allows  a  married  woman's  separate  es- 
tate to  be  convened  only  hy  the  joint 
deed  of  husband  and  wife,  accompanied 
by  a  certificate  of  the  privy  examina- 
tion and  acknowledgmetit  of  the  wife. 
Stephens  v,  Shaw,  68  Tex.  261. 

Pow«r  of  Attorney. — Where  the  stat- 
ute requires  a  deed  conveying  the 
separate  estate  of  a  married  woman 
to  be  signed  by  both  husband  and  wife, 
a  power  of  attorney  executed  by  the 
wife  alone,  and  acknowledged,  confers 
no  authority  on  her  husband  to  sell 
such  separate  estate.  Cannon  v.  Bout- 
well,  53  Texas  626;  Peak  v,  Brinson, 
71  Tex.  310;  Cardwell  v.  Rogers,  76 
Tex.  37;  Trimmer  v,  Heagy,  16  Pa. 
St.  484;  Sexton  v,  Pickering,  3  Rand. 
(Va.)  468;  Baxter  v.  Bodkin,  35  Ind. 
173;  Fowler  v.  Shearer,  7  Mass.  14; 
I  Bishop's  Law  of  Married  Women,  § 
593.  Yet  in  Green  v.  Swift,  49  Cal. 
261,  it  is  only  said  that  it  is  doubtful 
whether  the  husband  can  in  such  a 
case,  by  power  executed  by  himself 
alone,  delegate  to  an  attorney  in  fact 
the  power  to  sign  his  name  for  the 
conveyance  of  his  wife's  separate  prop- 
erty. 

But  the  Pennsylvania  statutes  relat- 
ing to  the  rights  and  powers  of  mar- 
ried women  over  the  control  and  dis- 
position of  their  separate  property  do 
not  affect  the  righta  of  married  women 
whose  husbands  are  non-resident 
aliens,  and  when  such  is  the  case  a 
married  woman  may  transfer  property 
by  power  of  attorney  without  the 
joinder  of  her  husband.  Farmers',  etc., 
Nat  Bank  v.  Loftus  <Pa.),  19  Atl.  Rep. 
347;  25  W.N.  C.(  Pa.)  459. 

CoTenantB. — A  married  woman  is 
bound  by  the  covenants  contained  in 
her  deeds,  but  only  to  the  extent  of 
her  separate  interest  in  the  property 
conveyed.  Hem  miller  v.  Hatheway, 
60  Mich.  391.  The  remedy  for  a 
breach  of  such  covenants  is  in  equity. 
Barlow  v,  Delany,  36  Fed.  Rep.  577. 

Oontracts  to  Convey  —  SpeclAc  Per- 
farmance. — Under  the  New  Jersey  Re- 
vision, p.  637,  ^  5i  a  married  woman 
may  contract  to  sell  her  real  estate,  and 
specific  performance  thereof  will  be 
decreed,  after  her  husband's  death, 
against  anyone  who  purchases  with 
knowledge  of,  and  expressly  subject  to 
the  agreement.  Union  Brick,  etc., 
Mfg.  Co.  V.  Lorillard,  44  N.  J.  £q.  i; 
and  see  Parks  v,  Barrowman,  83  Ind. 
561.    But  in  Alabama  it  has  been'  held 


that  the  power  conferred  by  the  Code, 
§  3373,  upon  a  married  woman  to  con- 
vey land  belonging  to  her  separate 
estate  implies  a  power  to  rescind  the 
contract  of  sale  for  her  own  protection. 
Scott  -V,  Griggs,  49  Ala.  185.  But  see 
Knox  V.  Childersburg  Land  Co.,  86 
Ala.  180. 

Exchange. — A  married  woman  may 
make  a  valid  exchange  of  her  statutory 
separate  property,  provided  it  is  con- 
veyed in  the  manner  required  by  law. 
Parker  v.  Parker,  88  Ala.  365 ;  Pollak 
V.  Graves,  73  Ala.  347;  Woods  v.  Dun- 
lap,  73  Ala.  169. 

Estoppel. — See  Married  Women, 
vol.  14,  p.  637. 

The  representation  by  the  grantor  in 
a  deed  that  she  was  a  single  woman, 
will  not  estop  her  from  setting  up  her 
coverture  to  avoid  such  deed  because 
not  executed  by  her  husband,  where 
the  grantee  paid  no  consideration,  and 
incurred  no  liability  therefor.  Nell  v, 
Dayton,  43  Minn.  242. 

where  a  husband  acquires  land  in 
his  own  name  with  the  consideration 
paid  by  a  purchaser  of  his  wife's  sepa- 
rate estate,  who  acquires  no  title,  the 
deed  being  void  as  to  her,  and  the  wife 
during  coverture  brings  suit  against  her 
husband  and  others  to  assert  her  right 
to  such  land,  reciting  in  her  pleading 
that  she  had  executed  such  deed  to  such 
first  purchaser  and  had  received  the 
consideration,  and  a  decree  was  ob- 
tained giving  her  such  land,  and  de- 
claring it  her  separate  estate,  that  will 
not  estop  her  or  such  second  purchaser 
from  recovering  the  land  fVom  the  first 
purchaser  or  his  vendee.  Central  Land 
Co.  V.  Laidlevt  32  W.  Va.  134. 

Under  the  laws  of  Colorado  a  mar- 
ried woman  has  the  power  to  do  what 
she  will  with  her  own  property,  and 
where  upon  notice  that  condemnation 
proceedings  by  which  her  property  is 
sought  to  be  effected  are  wholly  void,  a 
wife  voluntarily  accepts  a  sum  of  money 
equal  to  the  amount  of  a  void  award  as 
compensation  for  her  property,  she 
must  be  regarded  as  acting  wholly  in- 
dependently of  such  proceedings,  and 
cannot  thereafter  recover  possession  of 
the  premises  nor  further  compensation 
for  the  taking.  Colorado,  etc.,  R.  Co. 
V.  Allen,  13  Colo.  229. 

Where  a  married  woman  is  allowed 
by  statute  to  dispose  of  an  insurance 
policy  taken  on  her  husband's  life,  for 
her  benefit,  if  she  has  no  child,  and  she 
assigns  such  policy  while  her  child  is 
living,  the  assignment  will  be  operative 
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as  if  unmarried/*  has  been  held  to  give  her  power  to  convey  and 
dispose  thereof  freely  without  the  husband's  consent,  save  only 
that  to  pass  his  curtesy  he  must  join  in  the  deed.*  But  provisions 
that  it  should  ^'  be  under  her  sole  control,  and  be  held,  owned,  pos- 
sessed, and  enjoyed  by  her  the  same  as  though  she  were  sole  and 
unmarried,"  or  that  it  should  "  continue  hers  as  fully  after  mar- 
riage as  before,'*  have  been  held  not  to  give  her  the  power  of  dis- 
posal without  the  husband's  assent,'  though  she  could  execute  a 
lease  thereof  for  a  term  of  years.* 

b.  Power  to  Charge — (i)  By  Contract  Generally.— Ks  a  gen- 
eral rule  a  married  woman  may  charge  her  statutory  separate  estate 
with  her  debts  and  contracts  made  in  reference  thereto,*  and  the 


against  her  after  the  death  of  the  child. 
Brick  V,  Campbell,  54  N.  Y.  Super.  Ct. 

305- 

1.  Beal  V,  Warren,  a  Gray  (Mass.) 
447;  Albin  r.  Lord,  39  N.  H.  106; 
Davis  V,  Herrick,  37  Me.  397;  Colfen 
V,  Kelsey,  39  Me.  298 ;  Blood  v,  Hum- 
phrey, 17  Barb.  (N.  Y.)  660;  Colver  v, 
Curry,  22  Barb.  (N.  Y.)  371 ;  Roper  v. 
Roper,  29  Ala.  347;  Hooper  v.  Smith, 
McCroam  v.  Pope,  17 
Md. 


23    Ala.  639; 

Ala.  61 2;  Cooke  v.  Husbands,  11 
492;  Maiben  v.  Bobe,  6  Fla.  381. 
2.  Cole   V.   Van   Riper,   44   111. 


58; 


Bressler  r.  Kent,  6 r  III.  426;  14  Am. 
Rep.  67;  Scott  V.  Scott,  13  Ind.  225; 
Walker  v.  Reamy,  36  Pa.  St.  41b; 
Mahon  v,  Gormley,  24  Pa.  St.«  80; 
Moore  v.  Cornell,  68  Pa.  St.  320. 

Such  terms  give  only  the  Jus  ten- 
^ndi  and  not  the  jus  disponendi.  The 
power  to  own  and  enjoy  is  entirely  dif- 
ferent to  the  power  to  dispose,  and  the 
latter  is  not  necessary  to  the  exercise 
of  the  former.  Cole  v.  Van  Riper,  44 
111.  58;Naylor  r.  Field,  29  N.  J.  L. 
287;  Armstrong  v,  Ross,  20  N.  J.  Eq. 
109. 

The  power  of  a  married  woman  to 
sell  real  estate  without  the  concurrence 
of  her  husband  cannot  be  implied,  but 
must  be  given  in  direct  terms.  Hress- 
lerv.  Kent,  61  111.  426.  And  the  main 
object  of  such  provisions  seems  to  be 
not  so  much  to  declare  the  rights  of 
the  wife,  as  to  negative  those  of  her 
husband  in  regard  to  her  property ;  not 
to  enable  her,  but  to  disable  him  and 
his  creditors.  Pelzer  t'.  Campbell,  15 
S.  Car.  581;  40  Am.  Rep.  705. 

3.  Parent  v.  Callerand,  64  III.  97. 

Under  the  Code  of  Alabama^  which 
makes  the  husband  the  trustee  of  the 
wife's  statutory  separate  estate,  and 
provides  that  it  can  be  sold  only  by  a 
joint  deed  of    husband    and  wife,  the 


power  given  the  husband  to  manage 
and  control  the  land  will  include  the 
power  to  make  a  lease  thereof  for  a 
year  or  less.  A  lease  for  a  greater 
period  is  a  species  of  sale,  which  must 
be  in  writing  and  signed  by  the  wife  to 
make  it  valid ;  though  such  a  lease  by 
the  husband  alone  would  stil(  be  good 
for  a  year.  Chandler  v.  Jost,  81  Ala. 
411. 
4.  McCord  v.  Blackwell,  31   S.  Car. 

An  agreement  by  a  married  woman 
to  pay  for  the  board  of  her  husband 
and  son  with  her  earnings  fs  binding 
on  her,  though  her  earnings  are  her 
separate  property.  Sellmeyer  v.  Welch, 
47  Ark.  485.  And  she  will  be  held 
bound  by  a  compromise,  consented  to 
by  her  and  authorized  by  her  husband, 
where  it  subjects  her  separate  property 
to  the  payment  of  her  separate  debts. 
Thornhill  v.  State  Nat.  Bank,  34  La. 
Ann.  1171. 

A  contract  to  build  a  house  on  her 
land  is  one  in  reference  to  her  separate 
property,  and  when  signed  by  herself 
and  husband  she  will  be  liable  upon  her 
acceptance  of  an  ord^r  drawn  upon 
them  jointly  by  the  contractor.  Pierce 
xf.  Kittredge,  115  Mass.  374.  But  a 
contract  between  herself  and  husband 
that  she  will  support  their  family  out 
of  her  own  means  in  consideration  of 
his  acting  as  her  agent  in  the  manage- 
ment of  her  separate  estate,  is  void  as 
to  her  creditors.  Third  Nat.  Bank  v. 
Guenther,  i  N.  Y.  Supp.  753.  And 
where  a  wife  sued  to  recover  the  pro- 
ceeds of  a  check  belonging  to  her  sepa- 
rate estate,  and  placed  by  her  husband 
in  defendant's  hands  and  by  him  col- 
lected, the  defendant  was  allowed  to 
show,  under  the  plea  of  payment,  that 
it  was  received  in  payment  for  goods 
sold  and  delivered  to  the  husband  and 
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intent  to  charge  may  be  inferred  from  the  surrounding  circum- 
stances, a  specific  agreement  not  being  always  necessary.*  In  some 
States  she  must  have  a  separate  estate  in  order  that  her  contracts 
may  be  enforced  against  her.^  She  may  be  liable  upon  her  con- 
tracts, though  not  charged  upon  the  separate  estate,  where  they 


wife,  though  the  articles  were  not  of  a 
class  for  which  her  separate  estate  was 
liable.    Jeffries  v.  Castleman,  68  Ala, 

432. 

Where  married  women  are  allowed 
bj  statute  to  engage  in  business,  the 
reception  of  profits  hy  a  married  woman 
executrix,  is  not  such  an  engaging  in 
business  as  to  render  her  separate  es- 
tate liable  for  the  firm  debts,  she  being 
protected  by  coverture  from  any  de- 
mand against  her  as  partner.  Brasfield 
V.  French,  59  Miss.  633.  And  where 
it  appeared  that  the  person  from  whom 
a  married  woman  ordered  dresses  for 
herself  and  children  knew  that  she  was 
married  and  lived  with  her  husband 
and  was  not  engaged  in  separate  busi- 
ness, and  the  husband  had  paid  bills 
previously  contracted  by  the  wife,  the 
fact  that  f  he  ordered  her  name  put  at 
the  head  of  the  list  was  not  sufficient 
evidence  that  the  debt  was  contracted 
on  her  special  promise.  Kegney  v. 
Ovens,  50  Hun  (N.  Y.)  600. 

No  change  in  a  statutory  separate 
estate  existing  and  liable  for  a  debt  at 
the  time  it  was  contracted,  can  defeat 
proceedings  instituted  to  subject  it  to 
the  payment  of  the  debt.  (Jheatham 
f.  Newman,  59  Ala.  547;  and  by  no 
contract  between  husband  and  wife  can 
her  statutory  estate  be  converted  into 
an  equitable  one  with  power  in  her  to 
charge  it  in  a  manner  not  allowed  by 
the  statute.  Loeb  v.  McCullough,  78 
Ala.  533;  overruling-  Turner  v.  Kelly, 
70  Ala.  85.  But  the  contracts  of  a  mar- 
ried woman  are  enforceable  only  against 
her  separate  estate  owned  at  the  time  of 
entering  into  the  engagement.  Crock- 
ett r.  Doriot,  85  Va.  240. 

In  an  action  to  enforce  a  contract 
against  a  married  woman,  the  burden 
is  upon  the  plaintiff  to  show  that  she 
was  capable  of  making  the  contract. 
Brown  v.  Thomson,  31  S.  Car.  436. 
In  New  Tork  if  the  contract  creates  no 
express  charge  upon  the  separate  es- 
tate, the  plaintiff  must  show  that  it  was 
for  the  benefit  of  such  estate  or  about 
the  trade  or  business  carried  on  by  her. 
Nash  V.  Mitchell,  71  N.  Y.  199  ;  37 
Am.  Rep.  38.  Property  acquired  since 
the  passage  of  a  married  woman^s  act 


making  it  her  separate  estate  cannot  be 
charged  with  a  liability  contracted  prior 
to  the  passage  of  the  statute.  Fallis  v^ 
Keys,  35  Ohio  St.  265. 

Where  the  husband  is  required  to 
join  in  the  contract  to  make  it  charge- 
able upon  the  separate  estate,  in  case 
of  his  insanity,  confinement  in  State's 
prison,  or  final  separation  from  the 
wife,  she  may  bind  it  by  her  sole  con- 
tract. Davis  v.  Saladee,  57  Tex.  326; 
Shin  V,  Bosart,  73  Ind.  105 ;  Carstena 
V,  Hanselman,  61  Mich.  436;  Arm- 
strong V.  Ross,  20  N.J.  Eq.  109. 

1.  Conlin  r.  Cantrell,  64  N.  Y.  217. 
But  it  has  been  held  that  the  intent 

must  appear.  Harshberger  v.  Alger^ 
31  Gratt.  (Va.)  52. 

In  the  absence  of  evidence  to  the  con- 
trary, it  will  be  presumed  that  money 
borrowed  by  a  married  woman  on  a 
post-datied  check,  she  having  a  separate 
estate,  carrying  on  business  in  relation 
thereto,  and  keeping  a  bank  account  in 
her  own  name,  was  borrowed  for  the 
benefit  of  her  separate  estate,  and  she 
will  be  held  liable  therefor.  Nash'  v„ 
Mitchell,  8  Hun  (N.  Y.)  471. 

Where  a  butcher  refused  to  give 
further  credit  to  a  husband,  and  the 
wife,  who  conducted  the  household  af- 
fairs and  had  a  separate  estate  liable  to 
be  charged  with  her  debts,  though  she 
carried  on  no  separate  business,  said  in 
reply  to  his  remark  that  if  they  wanted 
to  run  a  bill  he  would  charge  it  to  her, 
"  You  will  not  get  cheated  out  of  it.  It 
you  do,  I  will  see  you  paid,"  it  was  held 
not  to  be  a  sufficient  indication  of  an 
intent  to  charge  the  separate  estate,  and 
the  butcher  could  not  recover.  Salmon 
V,  McEnany,  23  Hun  (N.  Y.)  87.  And 
see  Strong  v.  Moul,  51  Hun  (N.  Y.) 
644. 

2.  And  if  the  record  of  a  judgment 
does  not  disclose  the  fact  that  she  has  a 
separate  estate  that  is  liable  for  her 
debts,  the  judgment  is  void.  Canal 
Bank  v,  Partee,  99  U.  S.  325. 

A  conveyance  of  land  jointly  to  the 
husband  and  wife  does  not  create  in  her 
a  sufficieht  separate  estate  to  enable  her 
to  charge  it  with  the  payment  of  her 
debts.  Baker  v.  Lamb,  11  Hun  (N.  Y.) 
5«9- 


45 


Statutory. 


SEPARATE  PROPERTY  OF 


Powers  of  Wife. 


inure  to  her  benefit  or  that  of  the  estate,*  or  are  for  necessaries 


1.  Armstrong  v,  Ross,  ao  N.  J,  E^. 
109;  Schnabel  v.  Belts,  23  Fla.  178; 
Winternitz  v.  Porter,  86  Pa.  St.  35 ;  Al- 
len V.  Graham,  la  Phila.  (Pa.)  176; 
Dial  V.  Agnew,  28  S.  Car.  454;  Eisen- 
lord  V,  Snyder,  71  N.  Y.  45;  Noel  v, 
Kinncv,  106  N.  Y.  74;  60  Km.  Rep. 
423;  t*attc8on  r.  Whitlock, '  14  Daly 
(N.  Y.)  497;  Shacklett  v,  Polk,  51 
Miss.  378. 

A  vendor's  Hen  is  enforceable  against 
the  separate  property  of  a  married 
woman.    Sample  v,  Cochran,  84  Ind. 

594* 

Whenever  she  buys  goods  on  credit, 
she  benefits  her  separate  estate  to  the 
extent  of  the  purchase,  if  she  had  no 
separate  estate  before  she  acquired  one 
by  the  purchase.  Speck  v,  Gurnee,  35 
Hun  (N.  Y.)  644.  And  it  seems  that  a 
married  woman  must  be  deemed  to 
have  benefited  her  separate  estate  by 
the  performance  of  all  the  contracts 
she  makes,  and  that  she  is  liable  to 
have  them  enforced  against  her.  Mur- 
phy V.  Carpenter,  22  Hun  (N.  Y.)  15. 

In  Pennsylvania  she  may  bind  her 
separate  estate  for  services  necessary 
In  harvesting,  housing  and  marketing  a 
crop.  Bolts  V,  Knabb,  116  Pa.  St.  28; 
and  her  recorded  contract  for  supplies 
for  her  separate  plantation  binds  the 
crops  grown  that  year.  Forrester  v. 
Mann,  30  La.  Ann.  542. 

Services  rendered  in  procuring  a 
loan  of  money  to  remove  a  ^mortgage 
from  the  separate  estate  is  one  for  its 
benefit.  Patrick  v,  Littell,  36  Ohio 
St.  79;  38  Am.  Rep.  552.  The  fact 
that  a  married  woman  received  money 
on  her  promise  to  repay  it,  and  gave  a 
bond  and  mortgage  executed  upon  her 
land,  is  suflficient  evidence  that  it  was 
borrowed  for  the  benefit  of  the  sep- 
arate estate.  Williamson  v,  Duffy,  19 
Hun  (N.  Y.)  312.  So  also  where  she 
paid  money  borrowed  by  her  to  the 
mortgagee  of  her  real  estate,  who  after- 
wards discharged  the  lien,  it  was  held 
sufficient  to  support  a  finding  by  a  ref- 
eree that  the  loan  was  made  for  the 
benefit  of  the  separate  estate.  Patte- 
son  V.  Graham,  i  N.  Y.  Supp.  2.  A* 
purchase  of  groceries  to  be  used  for 
the  family,  upon  an  express  promise  to 
pay  for  the  same,  and  a  statement  that 
she  owns  real  estate  and  will  pay  for 
what  she  gets,  is  a  benefit  to  the  estate 
and  she  will  be  bound  to  psiy  the  pur- 
chase price.  Von  Mallen  v.  Furhmann, 
56  Hun  (N.  Y.)  402. 


A  contract  for  the  employment  of 
an  agent  to  overlook  the  tenantry  and 
gather  in  her  portion  of  the  products, 
or  money  rent,  is  binding  and  satisfac- 
tion may  be  had  out  of  the  separate 
estate.  Allen  v.  Johnson,  48  Miss.  413. 
Before  recovery  can  be  had  on  the 
distribution  of  the  separate  estate  of  a 
married  woman,  it  must  be  shown  that 
the  repairs,  to  make  which  the  money 
was  borrowed,  were  necessary;  Mc- 
Mullen's  Appeal,  107  Pa.  St.  90. 
Where  she  represents  the  articles  pur- 
chased to  be  for  the  use  of  her  separate 
estate,  she  is  estopped  to  deny  that 
they  were  so  used,  and  the  burden  of 
proof  is  upon  her  to  show  that  the 
plaintiff  knew  at  the  time  of  the  pur- 
chase that  they  were  not  to  be  used  as 
represented.  Brown  v,  Thomson,  31  S. 
Car.  436. 

The  mere  fact  that  horses  are 
owned  by  a  married  woman  is  not  suf- 
ficient to  charge  her  on  an  implied 
promise  to  pay  for  feed  furnished  on 
the  credit  of  her  husband.  Stevens  v. 
May  berry,  8a  Me.  65,  nor  is  a  contract 
for  insurance  on  her  separate  property 
one  for  the  betterment  of  her  estate. 
American  Ins.  Co.  v,  Avery,  60  Ind. 
566.  Money  borrowed  for  repairs  on 
the  separate  estate,  and  actually  ap- 
plied to  that  purpose,  cannot  be  recov- 
ered, though  had  the  contract  been 
with  the  materialmen  the  estate 
would  have  been  liable.  Sellers  r. 
Heinbaugh,  117  Pa.  St.  218.  The  sale 
of  stocks,  deposited  by  a  married 
woman  as  collateral  for  the  payment 
of  a  loan  on  a  promissory  note,  made 
by  herself  and  husband,  accompanied 
by  a  written  authority  to  sell  without 
notice  to  the  pledgors  on  non-payment 
of  the  note,  cannot  be  restrained  or  the 
return  of  the  stocks  compelled,  though 
the  money  was  not  paid  for  neces- 
saries nor  for  the  improvement  of  the 
separate  estate.  Dando's  Appeal,  94 
Pa.  St.  76. 

The  separate  estate  of  a  married 
woman  cannot  be  made  liable  on  a 
mechanic's  lien  for  improvements  not 
authorized  by  her.  Warren  v.  Smith, 
44  Tex.  245;  though  a  lien  may  be 
created  by  an  oral  contract.  Wads- 
worth  V.  Hodge,  88  Ala.  500 ;  or  may 
be  acquired  under  a  contract  with  an 
authorized  agent.  Youngblood  v. 
Mc Anally,  88  Ala.  512. 

The  contract  may  be  made  by  the 
husband  as  her  agent,  with  her  knowl- 
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furnished  the  family.^     She  may  charge  it  by  contracts  of  surety- 


edge  and  approval.  Garwin  v.  Wat- 
kins  (Fla.  1892),  10  So.  Rep.  818;  and 
the  fact  that  she  was  present  and  saw 
the  work  done,  made*  no  objection, 
consulted  with  her  husband  concerning 
the  improvements,  and  cautioned  the 
workmen  about  placing  stones  in  her 
garden,  is  sufficient  evidence  of  an  im- 
plied promise  to  pay  for  the  repairs 
and  materials,  though  the  contract 
was  made  bj  the  husband  who  swears 
that  defendant  did  not  authorize 
him  to  have  the  improvements  made, 
Mackey  v.  Webb,  53  Hun  (N.  Y.)  638. 
But  if  the  husband,  without  authority 
ordered  the  work  done,  and  there  was 
no  evidence  of  any  ratification  by  the 
wife,  and  it  appeared  that  the  credit 
was  given  to  Uie  husband,  and  all  pay- 
ments were  received  from  him,  she 
could  not  be  held  liable;  Bannen  v. 
McCahill  (Supreme  Ct.),  8  N.  Y. 
Supp.  916;  though  where  a  statute  al- 
lows the  husband  to  contl-act  for  the 
erection  or  repair  of  buildings  situated 
on  lands  forming  part  of  the  wife's 
separate  estate,  the  consent  of  the 
wife  is  not  necessary  for  the  lien  of  a 
mechanic  or  materialman  to  attach. 
Rx  farte  Schmidt,  63  Ala.  253. 

The  husband  is  entitled,  upon  the 
dissolution  of  the  community,  to  be 
paid  from  the  estate  of  the  wife  the 
amount  of  the  enhanced  value  of  her 
separate  estate  resulting  from  improve- 
ments placed  thereon  by  him  ;  Succes- 
sion V.  Roth,  33  La.  Ann.  540;  and 
where  a  wife  had  trouble  with  her  hus- 
band and  expelled  him  from  the  home, 
he  was  held  entitled  to  recover  the  ex- 
penses incurred  by  him  in  making  im- 
provements on  her  estate,  and  the  same 
could  be  made  a  charge  on  the  prem- 
ises in  his  favor.  Finlayson  v,  Finlay- 
son,  17  Oregon  347.  But  where  a  statute 
provided  that  no  trust  should  result  in 
favor  of  a  person  paying  the  considera- 
tion where  the  title  was  taken  in  the 
name  of  another,  and  the  husband  pur- 
chased land  in  the  name  of  his  wife, 
and  after  the  conveyance  leased  the 
same,  he  was  not  allowed  to  recover 
for  improvements  made  thereon  with- 
out a  promise  on  the  part  of  the  wife 
to  reimburse  him.  Gould  v,  Gould 
(Supreme  Ct.),  3  N.  Y.  Supp.  608. 
It  does  not  establish  a  promise  to  pay 
for  improvements,  as  having  been 
beneficial  to  her,  where  a  wife,  after  the 
death  of  her  husband,  told  his  adminis- 
trator that  she  was  willing  to  do  what 


was  right  in  regard  to  certain  improve- 
ments made  by  her  husband  on  her 
property  which  they  had  occupied 
together,  and  was  willing  to  allow  $500 
for  them,  which  proposition  was  not 
accepted,  and  no  promise  on  the  part  of 
the  wife  is  implied  from  her  knowledge 
that  work  was  being  done,  to  pay  her 
husband  for  materials  furnished  and 
improvements  made  on  premises  be- 
longing to  her  and  occupied  by  them 
together.  Norton  v,  Norton  (Supreme 
Ct.),  I  N.  Y.  Supp.  552. 

Though  a  married  woman  has  no 
power  under  the  statute  to  borrow " 
money,  yet  if  the  monev,  or  any  part 
of  it,  is  used  for  the  benent  of  her  sepa- 
rate estate,  she  is  liable  for  the  amount 
used.  Shocklett  v.  Polk,  51  Miss.  378. 
Where  a  married  woman  authorized 
her  husband  to  contract  in  matters  re- 
lating to,  and  for  the  benefit  of  her 
separate  estate,  and  in  executing  such 
contract  to  use  the  name  of  a  firm 
ostensibly  composed  of  herself  and 
husband,  she  was  held  liable  upon  an 
obligation  so  executed,  and  this  with- 
out regard  to  the  question  as  to  whether 
such  a  firm  in  fact  exists,  or  as  to 
whether,  as  matter  of  law,  they  were 
capable  of  assuming  the  relation  of  co- 
partners. Noel  r.  Kinney,  106  N.  Y. 
74;  60  Am.  Rep.  423. 

1.  Doss  V.  Peterson,  82  Ala.  253; 
Gayle  v,  Marshall,  70  Ala.  522 ;  Jordan 
V,  Smith,  83  Ala.  299;  Krouskop  v. 
Shontz,  51  Wis.  204;  37  Am.  Rep.  817; 
Hayden  v.  Rogers,  22  111.  App.  557 ; 
Brown  v.  Thomson,  27  S.  Car.  500; 
Warren  xk  Freeman,  85  Tenn.  513; 
and  see  Schneider  v.  Garland,  i 
Mackey  (D.  C.)  350. 

In  Alabama^  the  estate  is  liable 
where  the  articles  are  purchased  by 
the  husband  whether  authorized  by 
the  wife  or  not.  Lewis  v.  Dillard,  66 
Ala.  I ;  but  the  articles  must  be  such 
as  the  necessities  of  the  family  require 
and  appropriated  to  the  family  use. 
Mitchell  V.  Dillard,  57  Ala.  317. 

The  following  have  been  held  not  to 
be  such  articles  of  necessity,  or  for  the 
comfort  and  support  of  the  household, 
as  will  charge  the  wife's  separate  es- 
tate :  Goods  supplied  to  a  married 
woman  for  the  purpose  of  running  a 
boarding  house,  though  the  family  de- 
rived their  support  therefrom,  (Jlark 
V.  Hay,  98  N.  Car.  421 ;  services  ren- 
dered to  a  wife  concerning  her  sepa- 
rate estate,  Lee  r.  Winston,  68  Ala« 
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ship,  unless  disqualified  by  statute,^  and,  if  the  statute  gives  her 


402 ;  a  smokehouse,  carriage  house  and 
fencing,  Lee  v.  Campbell,  61  Ala.  12; 
a  reaping  machine.  McCormick  v, 
Muth,  49  Iowa  536;  gutters,  spouts, 
stovepipes,  Ridley  v.  Hereford,  66  Ala. 
261 ;  nor  groceries  furnished  her  son 
and  his  family,  living  by  themselves, 
Hart  V.  Goldsmith,  51  Conn.  479;  but 
necessarj  clothing  for  her  minor  chil- 
dren, though  at  the  time  away  at  school, 
are  necessaries  within  the  statute  for 
which  the  wife's  estate  will  be  liable, 
Wright  V,  Strauss,  73  Ala.  237;  and 
also  the  funeral  expenses  of  her 
mother,  who  lived  and  died  in  the 
household,  leaving  no  estate,  Bair  v, 
Robinson,  108  Pa.  St.  247;  56  Am. 
Rep.  198;  also  meat  used  In  the  family, 
though  purchased  on  the  husband's 
credit,  Watkins  v.  Mason.  11  Oregon 
72.  But  in  such  suit  facts  must  be 
averred  and  shown  sufficient  to  bring 
the  case  within  the  statute,  Smith  v. 
Sherwin,  11  Oregon  269;  house  rent, 
if  necessary  for  the  family  and  suitable 
for  their  degree  and  condition  in  life 
will  be  charged  on  the  separate  estate, 
Wright  V,  Merri weather,  85  Ala.  183; 
and  servants  necessarily  employed  and 
residing  in  the  family  are  part  of  the 
household,  and  necessaries  purchased 
for  them  can  be  charged  upon  the 
statutory  separate  estate.  Pippin  v, 
Jones,  52  Ala.  161.  Whether  or  not  a 
cooking  stove  is  a  necessary  is  a  ques- 
tion of  fact  for  the  jury,  Berry  v.  Hen- 
derson, 102  N.  Car.  525 ;  and  under  the 
Mississippi  Code  allowing  a  wife  to 
contract  for  supplies  for  her  planta- 
tion, is  included  whatever  was  meant 
by  necessaries  in  the  former  statute, 
and  whether  an  article  comes  within 
the  class  is  to  be  determined  by  the 
agricultural  usage.  Wright  v.  Wal- 
ton, 56  Miss.  I. 

The  fact  that  the  husband  contracted 
the  debt  in  his  own  name  and  gave  his 
note  for  it  with  sureties,  and  that  ^e 
creditor  recovered  judgment  on  the 
note  against  him  and  his  sureties,  does 
not  affect  the  liability  of  the  wife's 
statutory  separate  estate,  Wright  v. 
Rice,  56  Ala.  43 ;  and  the  acceptance 
of  a  note  given  by  the  husband  for 
family  supplies  is  a  mere  change  in 
the  form  of  the  debt  and  not  a  pay- 
ment, and  the  wife  may  be  held  liable 
though  the  goods  were  originally 
charged  to  the  husband.  Black  r. 
Sippy,  15  Oregon  574. 

Where  a  husband  kept  an  account 


with  a  merchant  running  through  sev- 
eral years,  some  of  the  articles  pur- 
chased being  such  as  the  statutory 
estate  of  the  wife  was  liable  for,  and 
each  year  made  payments  with  the 
rents  of  his  wife's  estate,  such  pay- 
ments extinguished  so  much  of  the 
debt  as  was  first  incurred,  without  re- 
gard to  the  articles  of  which  it  was 
composed ;  and  if,  after  such' payments, 
any  part  of  the  balance  was  composed 
of  articles  for  the  support  and  mainte- 
nance of  the  family,  the  wife's  estate 
would  be  liable  for  the  amount  of 
such  necessaries.  Lee  v,  Tannenbaum, 
62  Ala.  501. 

In  order  to  charge  an  estate  it  should 
have  had  an  existence  at  the  making  of 
the  contract,  and  have  continued  up 
to  the  institution  of  the  suit ;  Pippin 
V,  Jones,  52  Ala.  161 ;  and  where  a 
married  woman  was  declared  **  a  free 
dealer  with  the  right  to  sue  and  be 
sued,  and  to  manage  her  own  estate," 
by  a  private  act  of  the  legislature,  it 
destroyed  her  husband's  trusteeship 
and  exempted  her  estate  from  liability 
for  necessaries  of  the  household, 
though  it  was  otherwise  as  to  articles 
furnished  before  the  enactment.  Hal- 
liday  v.  Jones,  57  Ala.  525. 

where  a  husband  has  paid  for  family 
expenses  and  supplies  for  a  wife's  plan- 
tation, for  which  her  statutory  estate 
is  liable,  he  cannot  claim  to  be  reim- 
bursed out  of  her  estate.  Gilkey  v.  Pol- 
lock, 82  Ala.  503. 

In  order  to  subject  the  wife's  sepa- 
rate estate  to  a  sale,  it  must  be  based  on 
a  judgment  in  a  suit  against  both  hus- 
band and  wife,  or  preceded  by  a  judg- 
ment against  the  husband,  O'Connor 
V,  Chamberlain,  59  Ala.  431.  The 
transcript  of  the  record  need  not  state 
that  they  were  furnished  on  the  credit 
of  her  separate  estate,  Fenstermacher 
V,  Xander,  1 16  Pa.  St.  41 ;  and  there 
can  only  be  a  sale  of  the  wife's  estate 
after  a  personal  notice  to  her.  Cauly  v. 
Blue,  62  Ala.  77. 

The  liability  of  a  wife's  statutory 
separate  estate  for  contracts  for  neces- 
saries being  statutory,  does  not  extend 
to  contracts  made  and  performed  in 
another  State,  where  the  contracting 
parties  are  domiciled.  Judge  v.  Wright, 
73  Ala.  324. 

1.  Woolsey  v.  Brown,  74  N.  Y.  82. 

But  in  Georgia  and  Indiana  she  is  dis* 
qualified  by  statute.  Saulsbury  x\  Weav- 
er, 59  Ga.  254;   Security  Company  v. 
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the  general  power  to  contract,  it  will,  of  course,  include  the  power 
to  confess  a  judgment.*  The  separate  property  will  be  charged 
with  the  costs  of  a  suit  brought  by  the  wife  in  respect  to  it,*  and 
she  may  bind  it  by  an  agreement  to  pay  attorney's  fees.' 

(2)  By  Promissory  Notes, — As  a  general  rule  in  those  States  in 
which  the  rule  of  the  common  law  respecting  the  power  of  a  mar- 
ried woman  to  bind  herself  by  contract,  has  been  modified  by 
statute,  a  promissory  note  made  by  a  married  woman  as  prin- 
cipal or  surety,  or  indorsed  by  her,  is  binding  upon  her  separate 
property.*  And  the  same  is  true  of  a  note  indorsed  for  her  ac- 
commodation,^ or  executed  by  her  for  the  accommodation  of  her 


Arbuckle,  X19  Ind.  69;  though  in  Indi- 
ana if  at  the  time  of  making  the  con- 
tract of  suretyship  she  represents  the 
engagement  to  be  for  her  own  benefit, 
her  separate  estate  will  be  bound. 
Rogers  v.  Union  Central  Ins.  Co.,  11 1 
Ind.  343;  60  Am.  Rep.  701. 

A  married  woman  cannot  bind  her- 
self as  surety  on  a  recognizance  entered 
into  bj  her  without  any  benefit  arising 
theren-om  to  her  separate  estate,  or,  if 
capable  under  the  enabling  acts,  she 
can  only  bind  her  separate  estate,  and 
that  she  does  so  must  be  expressed  in 
the  instrument.  People  v,  Williams,  8 
Daly  (N.  Y.)  264;  Gosman  v,  Congie, 
69  N.  Y.  87. 

1.  Real  Estate  Invest.  Co.  v,  Roop, 
13a  Pa.  St  496.  But  see  White  v.  Wood, 
49  Hun  (N.  Y.)  381. 

S.  Askew  v.  Renfroe,  81  Ala.  360; 
Haney  v.  Lundie,  58  Ala.  ifio ;  Balkum 
V.  Kellum,  83  Ala.  449;  Lee  v.  Ryall,68 
Ala.  354. 

S.  Porter  v,  Haley,  55  Miss.  66 ;  30 
Am.  Rep.  503.  But  not  in  Indiana  prior 
to  the  acts  1879,  p.  160,  Pierce  v.  Os- 
man,  79  Ind.  259;  Stonecipher  v.  Wat- 
son, 92  Ind.  17;  nor  will  it  be  liable  for 
services  rendered  in  procuring  her  a 
divorce  unless  she  contracted  to  pay 
for  the  services  or  undertook  to  charge 
the  estate.  Pfirshing  v.  Falsh,  87  111. 
360. 

4.  Orange  Nat.  Bank  v.  Traver,  7 
Sawy.  (U.  S.)  210;  Williams  v.  King, 
13  Blatchf.(U.  S.)  282;  Doss  v,  Peter- 
son, 82  Ala.  253 ;  Marlow  v.  Barlew,  53 
Cal.  456;  Rothschild  v,  Raab,  93  Ind. 
488;  Mathes  v.  S^iank,  94  Ind.  501 ; 
Arnold  v.  Engleman,  103  Ind.  512; 
Dailey  v.  Singer  Mfg.  Co.,  88  Mo. 
jox ;  state  Sav.  Bank  v,  Scott,  10  Neb. 
83;  Mcsser  v.  Smyth,  58  N.  H.  298; 
Caahman  v,  Henry,  44  N.  Y.  Sup.  Ct. 
100  uot^;  First  Nat  Bank  v,  Hurlbut, 
22  Hun  (N.  Y.)  310;  Knowles  v.Toone, 
96  N.  Y.  534;   Bowery  Nat.  Bank  v. 


Sniffen,  54  Hun  (N.  Y.)  394;  Arring- 
ton  V,  Bell,  94  N.  Car.  247 ;  Williams 
V,  Urmston,  35  Ohio  St.  296 ;  overrule 
ing  Levi  v.  Earl,  30  Ohio  St.  147,  and 
Rice  r.  Columbus,  etc.,  R.  Co.,  32  Ohio 
St.  380;  Dial  V.  Agnew,  28  S.  Car. 
454;  Howard  v.  Kitchens,  31  S.  Car. 
490. 

A  married  woman  is  not  bound  as 
a  surety  on  a  note,  unless  it  appears 
that  she  became  such  with  the  inten- 
tion to  bind  her  separate  estate.  State 
Sav.  Bank  t>.  Scott,  10  Neb.  83. 

In  Indiana^  the  rents  and  profits  of 
a  married  woman's  separate  estate 
cannot  be  subjected  to  the  payment  of 
a  note  executed  by  her,  where,  by  the 
note  itself,  she  agreed  to  pay  from  her 
own  separate  property  the  amount 
stated  therein.  Richards  v,  O'Brien, 
64  Ind.  418. 

In  Virginia^  the  contracts  of  a 
married  woman,  including  her  prom- 
issory notes,  are  enforceable  only 
against  her  separate  estate  owned  at 
the  time  of  entering  into  the  agree- 
ment.    Crockett  v.  Doriot,  85  Va.  240. 

Although  a  note  given  by  a  wife  for 
her  husband  expressly  binds  the  wife's 
separate  estate,  a  policy  of  insurance 
on  her  husband's  life  is  not  covered 
thereby,  since,  until  the  death  of  her 
husband,  'she  has  no  such  interest  in 
the  policy  as  can  be  the  subject  of  a  , 
charge.  Milhous  t/.  Johnson,  51  Hun 
(N.  Y.)  639. 

Where  a  married  woman  indorsed 
upon  a  promissory  note :  *•  I  hereby 
charge  my  separate  and  personal  estate 
for  the  payment  of-  the  within-  note," 
the  instrument  was  held  not  to  be  a 
mortgage,  in  any  sense,  but  simply  a 
personal  security,  which  a  national 
bank  is  not  prohibited  from  taking. 
Third  Nat.  Bank  v,  Blake,  73  N.  Y. 
260. 

5.  Scott  V.  Otis,  25  Hun  (N.  Y.)  33; 
Nelson  v.  McDonald  (Wis.  i89i),50  N. 
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husband.^  The  rule  includes  also  a  note  made  by  her  jointly 
with  her  husband,'  unless  it  appears  that  she  signed  the  note 
only  because  her  husband  asked  her  to,  and  without  know- 
ing the  use  to  be  made  of  it.'  In  some  jurisdictions,  however, 
the  rule  prevails  that  a  married  woman's  promissory  note,  in  order 
to  be  valid,  must  be  for  the  benefit  of  her  business  or  estate,* 


W.  Rep.  893.  In  the  former  case  it 
was  held  that  a  married  woman  is  li- 
able to  an  indorser  of  her  note,  which 
he  has  been  obliged  to  pay,  the  note 
haying  been  indorsed  for  her  accom- 
modation, and  for  the  purpose  of  being 
used  for  the  benefit  of  her  separate  es- 
tate or  in  her  separate  business  and 
whether  it  was  in  fact  so  used  or  not, 
was  considered  immaterial. 

1.  Bowerv  Nat.  Bank  v.  Sniff  en,  54 
Hun  (N.  Y.)  394;  Queens  Co.  Bank 
V,  LeaTitt,  56  Hun  (N.  Y.)  426.  These 
cases  both  hold  that  where  promissory 
notes  are  executed  bj  a  wife  to  her 
husband  as  mere  accommodation 
paper,  they  do  not  constitute  contracts 
between  them;  and  that  under  the 
Neiv  Tork  statute  giving  to  married 
women  the  power  to  contract  as  if  they 
were  unmarried,  and  making  them 
and  their  separate  estate  liable  on 
their  contracts,  whether  they  relate  to 
such  separate  estate  or  not,  but  except- 
ing from  the  provisions  of  the  act  all 
contracts  between  husband  and  wife, 
the  bank  which  discounts  such  notes 
for  the  husband  is  entitled  to  recover 
thereon  against  the  wife. 

2.  Alexander  v.  Bouton,  55  Cal.  15; 
Baird  v.  Bruning,  84  Ky.  ^5;  Fairlie 
v.  Bloomingdale,  38  Hun  (N.  Y.)  320; 
Avery  v,  Vansickle,  35  Ohio  St.  270. 

A  married  woman,  to  secure  her 
husband's  debt,  joined  with  him  in  a 
note  and  in  a  mortgage  upon  her  sepa- 
rate property,  induced  by  his  repre- 
sentations that  she  became  liable  only 
to  the  extent  of  such  property.  The 
mortg^ee  took  a  collateral  agreement 
from  others,  to  which  the  woman  and 
her  husband  were  not  parties,  to  secure 
any  deficiency  beyond  the  value  of  the 
property  mortgaged.  It  was  held  that 
the  wife  was  bound  as  principal,  and 
that  her.  liability  was  not  restricted  by 
the  understanding  with  her  husband,  or 
by  the  collateral  security  taken.  Al- 
exander V.  Bouton,  55  Cal.  15. 

A  judgment  against  the  husband, 
upon  the  joint  promissory  note  of  him- 
self and  wife,  does  not  merge  the  right 
to  charge  the  wife's  separate  estate 
with  the  payment  of  the  note  in  a  spb- 


sequent  action.   Avery  v,  Vansickle,  35 
Ohio  St.  270. 

It  has  been  held  in  Missouri  that 
where  a  woman,  who  has  a  separate  es- 
tate, joins  with  her  husband  in  a  prom- 
issory note  and  in  a  deed  of  trust  of 
lands,  in  which  they  have  a  homestead, 
as  security  for  the  note,  the  fact  that 
she  signed  such  deed  is  proof  of  an  in- 
tention not  to  charge  her  separate  es- 
tate, which  accordingly  is  not  liable  for 
the  amount  of  the  note.  Seifert  v. 
Jones,  84  Mo.  591. 

8.  Schlatterer  v.  Nickodemus,  51 
Mich.  626,  where  it  was  decided  that  a 
married  woman  is  not  bound  by  a 
promissory  note  which  she  signs  jointly 
with  her  husband  for  the  amount  of  a 
judgment  against  both,  if  it  appears 
that  she  signed  only  because  he  asked 
her  to,  and  without  knowing  the  use  to 
be  made  of  it.  This  was  considered 
only  to  make  her  a  surety  for  her  hus- 
band, and  not  to  connect  her  with  the 
consideration  in  such  a  way  as  to  reach 
her  separate  property. 

4.  Saratoga  Co.  Bank  v.  Pruyn,  90 
N.  Y.  250;  Jprdon  r.  Keeble,  85  Tenn. 
412. 

A  wife,  although  separate  in  prop- 
erty, cannot  be  held  on  her  mortgage 
note,  where  the  holder  of  the  note  fails 
to  show  that  she  was  authorized  by  the 
judgment  to  make  the  mortgage,  and 
fails  to  show  that  her  pretended  agent, 
who  made  the  mortgage,  was  em- 
powered by  her  to  do  so,  and  also  fails 
to  show  that  the  consideration  of  the 
note  inured  to  her  separate  benefit. 
Nugent  r.  Stark,  30  La.  Ann.  492. 

Where  a  promissory  note  made  bj  a 
married  w^oman  and  paj^able  to  the  or- 
der of  her  husband,  is  indorsed  and 
presented  by  him  to  a  bank  for  dis- 
count, no  implication  or  presumption 
can  be  drawn  from  the  form  of  the  note, 
or  from  the  fact  that  she  gave  it  to  her 
husband  to  be  discounted,  that  she  is  to 
be  benefited  by  it  in  her  business  or  es- 
tate ;  and  to  give  it  vitality  it  must  be 
shown  that  the  note  was  made  for  such 
purpose.  Saratoga  Co.  Bank  v.  Pruyn, 
90  N.  Y.  250. 

A  person  asked  to  buy   a  note   in- 
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or  must  have  been  made  with  reference  to  her  separate  prop- 
erty.i 

When  a  married  woman  is  not  allowed  by  law  to  enter  into  a 
contract  with  her  husband,  a  note  given  to  him  is  not  binding  on 


dorsed  by  ,a  married  woman  refused 
until  she  had  answered  in  writing  cer- 
tain questions.  Her  answers,  which 
were  dated  three  days  after  the  date  of 
the  note,  were  to  the  effect  that  she 
considered  her  separate  estate  bound 
for  it,  and  that  she  deemed  herself  lia- 
ble to  pay  it  if  the  maker  failed  so  to 
do.  It  was  held  that  the  note  and 
answers  were  to  be  taken  as  parts  of 
the  same  contract,  and  that  accordingly 
the  wife's  estate  was  bound.  Knowles 
V,  Toone,  96  N.  Y.  534;  re^/^r  10  Daly 
(N.  Y.)  388. 

A  married  woman,  separated  in  prop- 
erty from  her  husband  and  administer- 
ing her  own  affairs,  is  liable  on  her 
note,  without  proof  that  it  inured  to 
her  individual  benefit.  Cormier  v.  De 
Valcourt,  33  La.  Ann.  1168. 

Where  a  married  woman  bid  in  her 
husband's  law  books  at  an  execution 
sale,  and  gave  her  promissory  note  for 
the  amount  of  his  claim  to  the  judg- 
ment creditor,  in  an  action  to  subject 
the  wife's  separate  estate  to  the  pay- 
ment of  said  note,  held  that,  as  the 
note  itself  did  not  charge  the  wife's 
separate  estate,  and  as  the  law  books 
were  never  conveyed  to  the  wife's  sole 
and  separate  use,  and  were  never  settled 
upon  her  in  any  way,  her  separate  es- 
tate could  not  be  charged  with  the  pay- 
ment of  the  note.  Jordon  v.  Keeble, 
85  Tenn.  412. 

1.  Stowell  V.  Grider,  48  Ark.  220; 
Johnson  v,  Sutherland,  39  Mich.  579; 
Booker  v,  Wingo,  29  S.  Car.  116; 
Gwynn  v.  Gwynn,  31  S.  Car.  482;  Bar- 
num  V,  Young,  10  Neb.  309.  But  it 
has  been  held  that  the  fact  of  the  wife's 
signing  a  joint  note  with  her  husband, 
is  prima  facie  evidence  of  her  intention 
to  charge  her  separate  estate.  Nelson 
V.  McDonald  (Wis.  1891),  50  N.  W. 
f^cp.  893.  So,  where  a  married  woman 
acquires  the  title  to  property  by  pur- 
chase, and  executes  her  promissory  note 
therefor,  an  implication  arises,  in  the 
absence  of  proof  of  a  different  under- 
stmiding,  that  she  thereby  intended  to 
charge  her  separate  estate  with  its 
payment,  and  such  implication  is  not 
affected  by  the  fact  that  she,  with  her 
husband,  executed  a  mortgage  of  the 
property  purchased,  to  secure  the  pay- 
ment  of  such   note.    Avery  v,  Van- 
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sickle,  35  Ohio  St.  270.  And  so  again, 
where  a  married  woman,  having  a  sep- 
arate estate,  executes  a  promissory 
note,  as  surety  for  the  principal  maker, 
a  presumption  arises  that  she  thereby 
intends  to  charge  her  separate  estate 
with  its  payment.  Williams  v.  Urm- 
ston,35  Ohio  St.  269;  ox*e.rruling\^^^\  v. 
Earl,  30  Ohio  St.  147,  and  Rice  t*.  Co- 
lumbus, etc.,  R.  Co.,  32  Ohio  St.  380. 

Where  it  appeared  from  the  evi- 
dence, in  an  action  against  a  married 
woman  on  a  promissory  note,  made  by 
herself  and  her^  husband  jointly,  that 
she  had  signed 'the  note  at  her  hus- 
band's request,  and  that  the  considera- 
tion for  it  was  merchandise  sold  to 
various  members  of  her  husband's 
household,  upon  no  especial  arrange- 
ment by  the  vendor  with  her,  it  was 
held  that  it  could  not  be  therefrom 
inferred  that  it  was  her  intention  to, 
charge  her  separate  estate  by  the  exe- 
cution of  the  note.  Stowell  v.  Grider, 
48  Ark.  220. 

A  note  given  by  the  wife,  for  a  debt 
of  her  husband  with  a  stipulation  that 
it  is  taken  by  the  payee  *'  on  the  credit " 
of  her  separate  estate,  will  bind  her 
separate  estate.  Orange  Nat.  Bank 
V.  Traver,  7  Sawy.  (U.  S.)  210. 

In  a  promissory  note  by  a  married 
woman  to  pay  a  certain  sum  **  from 
my  personal  estate,"  these  words  have 
been  construed  to  mean  her  separate 
estate.  First  Nat.  Bank  f .  Hurlbut,  22 
Hun  (N.  Y.)  310. 

BstopiMl. — A  statement  in  a  note 
given  by  a  married  woman,  and  se- 
cured by  mortgage  on  her  separate 
estate,  that  **  this  note  is  made  with 
reference  to  my  separate  estate,  and 
is  intended  to  be  a  charge  upon  the 
same,"  is  not  such  a  representation,  that 
the  money  borrowed  was  for  the  use  of 
her  separate  estate,  as  will  estop  her 
from  denying  it.  Gwynn  v,  Gwynn, 
31  S.  Car.  482.  But  where  a  married 
woman  executes  a  negotiable  note  for 
the  price  of  property,  secured  by  mort- 
gage on  her  real  estate,  and  gives  to 
the  payee  an  affidavit  that  the  note  and 
mortgage  are  executed  for  the  property 
purchased  by  her,  she  is  estopped,  as 
against  an  innocent  purchaser  for  value 
of  the  note  who  relied  on  the  represen- 
tations  in  the  affidavit,  from  bringing 
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her  statutory  separate  estate ;  *  and  when  she  is  not  empowered  to 
make  a  contract  of  suretyship,  she  cannot  be  held  liable  upon  her 
indorsement  given  to  secure  the  debt  of  another.* 


suit  to  cancel  the  mortgage  on  the 
grounds  that  the  note  was  executed  as 
surety  of  her  husband,  and  that  the  af- 
fidavit wal  obtained  by  the  fraud  and 
collusion  of  the  husband  and  payee  of 
the  note.  Lanemm  v.  Schlemmer,  114 
Ind.  106. 

In  Kentucky  a  married  woman's  sep- 
arate property  may  be  subjected  to  the 
payment  of  a  note,  executed  by  hus- 
band and  wife,  which  recites  that  it  is 
for  materials  furnished  at  the  special 
instance  of  the  wife,  **  to  be  used  in  the 
necessary  repair  of  her  house."  Baird 
"v.  Bruning,  84  Ky.  645.. 

The  South  Carolina  statute  does  not 
authorize  a  married  woman  to  give  a 
note  for  money  expended  on  account 
of  her  child,  at  her  request.  Howard 
V.  Kitchens,  31  S.  Car.  490. 

In  Tennessee  a  promissory  note  in 
the  usual  form,  made  by  a  married 
woman,  which  contains  nothing  about 
the  separate  estate  of  the  wife,  does  not 
constitute  a  charge  upon  the  wife's 
personal  estate,  and  parol  evidence  is 
not  admissible  to  prove  that  the  note 
was  intended  as  a  charge.  Jordan 
V.  Keeble,  85  Tenn.  412. 

The  Alabama  statute  creating  the 
separate  estate  of  a  married  woman 
does  not  render  valid  a  promissory  note 
given  by  her  for  the  debt  of  her  hus- 
band. But  if  partial  payments  have 
been  made  the  wife  on  her  note  with 
money  belonging  to  her  equitable  sep- 
arate estate,  or  derived  as  income  from 
her  statutory  estate,  such  payments 
cannot  be  reclaimed  by  her.  Dacus  v. 
Streety,  59  Ala.  183. 

Where  a  married  woman's  note  ex- 
pressed a  consideration  on  its  face, 
parol  evidence  is  inadmissible  t6  show 
a  different  consideration,  and  the  ex- 
pressed consideration,  to  be  valid, 
must  concern  her  separate  estate. 
Johnson     v.    Sutherland,    39     Mich. 

579- 

Inatmotlon. — In  South  Carolina^  in  an 
action  on  the  promissory  note  of  a  mar- 
ried woman,  a  charge  as  follows:  '*You 
are  to  say  whether  ...  in  the  exe- 
cution of  this  note  .  .  .  she  under- 
took to  create  a  separate  estate.  If  she 
did,  .  .  .  she  is  bound  to  pay  for 
it ;  "  followed  by  the  qualification,  "  If 
the  transaction  was  a  roundabout  way 
of  assuming  liability  upon  the  part  of 


Mrs.  Agnew  for  the  benefit  of  her  hus' 
band,  she  is  not  bound," — is  a  proper 
instruction.  Dial  v.  Agnew,  28  S. 
Car.  454. 

Recital. — In  a  note  executed  by  hus- 
band and  wife  for  borrowed  money,  a 
recital  **  that  said  sum  is  procured  for 
the  use  and  benefit  of  said  Sarah  (the 
wife) ;  and  for  the  payment  of  thi» 
claim,  when  called  for,  she  pledges  her 
own  individual  estate,"  will  not  estop 
the  wife  from  showing  that  the  loan 
was  to  her  husband,  and  not  for  the 
benefit  of  herself  or  her  estate.  Kil- 
bourn  v.  Brown,  56  Conn.  149.  But 
a  married  woman  is  estopped  a» 
against  a  bona  fide  holder  before  ma- 
turity to  assert  the  falsity  of  a  state- 
ment in  a  note  signed  by  her  that  it 
was  given  for  the  benefit  of  her  sepa- 
rate  estate.  Nott  v,  Thomson  (S.JCar.), 
14  S.  E.  Rep.  940. 

1.  Herron  i».  Frost,  9  Mont.  308; 
Cozzens  v.  Whitney,  3  R.  I.  79; 
An?ell  V,  McCuUough,  la  R.  I.  47; 
Fallon  V.  McAIonen,  15  R.  I.  223. 
Thus  in  the  latter  case  it  was  decided 
that  a  married .  woman  cannot  by  an 
unsealed  and  unacknowledged  written 
agreement  with  her  husband  create  a 
lien  or  charge  on  her  separate  statutory 
estate  for  the  repayment  of  money 
borrowed  of  him. 

%,  Russel  V.  People's  Sav.  Bank,  39 
Mich.  671;  33  Am.  Rep.  444. 

Power  to  Cbarge  I17  Bond. — In  Penn- 
aylvania  a  married  woman  has  no 
power  to  bind  herself  by  a  bond  for 
borrowed  money,  and  it  is  immaterial 
that  the  money  "was  borrowed  for  and 
applied  to  the  improvement  of  her 
separate  estate.  Vandyke  v,  Wclls^ 
103  Pa.  St.  49.  In  Nexv  Tork  if  she 
has  no  separate  estate  she  is  not 
competent  to  enter  into  the  contract 
which  the  bond  contains,  and  this 
although  she  falsely  represents  herself 
to  have  separate  estate.  Wilson  Sew- 
ing Machine  Co.  v.  Fuller,  60  How,  Pr. 
480;  for  '*a  married  woman  cannot 
give  herself  a  legal  capacity  to  contract 
by  falsely  representing  that  she  has 
such  capacity."  Baker  v.  Lamb,  11 
Hun  (N.  Y.)  52a.  If  a  bond,  secured 
by  a  mortgage,  is  given  for  her  hus- 
band's debt,  she  must  expressly  charge 
her  separate  estate.  McKeon  v, 
Hagan,  18  Hun  (N.  Y.)  65. 
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(3)  By  Mortgages. — A  mortgage  executed  by  the  wife  upon  her 
statutory  separate  estate  ij  binding  \^  but  in  some  States  with 
the  qualification  that  it  must  have  been  given  to  secure  debts 
contracted  for  her  own  benefit  or  for  the  benefit  of  her  estate.* 
Where  a  husband  and  wife  join  in  a  mortgage,  the  wife's  separate 
estate  is  similarly  bound.'     In  those  States  in  which  a  married 


1.  See  Mortgages,  vol.  15,  p.  741 ; 
Married  Women,  vol.  14,  pp.  604, 
^28;  Stephen  v.  Beall,  32  Wall.  (U.  S.) 
329;  Marlow  v.  Barlew,  53  Cal.  456; 
Eaton  V.  Nason,  47  Me.  132;  Bartlettv. 
Bartlett,  4  Allen  (Mass.)  440;  Thacher 
-i^.  Churchill,  X 18  Mass.  108;  Albin  v, 
Lord,  39  N.  H.  196;  Batchelder  v. 
Sargent,  47  N.  H.  262;  Messer  v, 
Smyth,  58  N.  H.  298;  Thompson  v. 
Ela,  58  N.  H.  490.  Compare  Semple 
X*.  British  Columbia  Bank,  5  Sawjr.  (U. 

s.)  394. 

A  married  woman  may  mortgage 
her  land  to  secure  her  husband's  debt ; 
if,  however,  she  gives  her  note  for  the 
debt,  and  gives  a  mortgage  to  secure 
the  note,  the  note  being  void,  the 
mortgage  cannot  be  enforced.  Sperry 
-v.  Dickinson,  82  Ind.  132. 

Where  a  married  woman  inserted  in 
tier  mortgage  a  declaration  that  she 
*^  hereby  makes  a  payment  of  the 
moneys,  hereby  secured,  a  charge  upon 
tier  other  sole  and  separate  estate,"  it 
ivas  held  that  her  other  separate  estate 
^wras  not  thereby  charged  as  against  one 
afterwards  purchasing  it  in  ?ood  faith 
SLTid  for  value.  Rourk  v.  Murphy,  12 
Abb.  N.  Cas.  (N.  Y.)  40a. 
_  2.  Tones  v,  Wilson,  57  Ala.  122; 
Fawkner  v,  Scottish  American  Mort- 
gage Co.,  107  Ind.  555  ;  Ward  v.  Berk- 
shire L.  Ins.  Co.,  ido  Ind.  301 ;  Jou- 
chert  V,  Johnson,  108  Ind.  436;  Brown 
T'.  Prevost,  28  S.  Car.  123,  Compare 
McDougal  V,  People's  Sav.  Bank,  62 
Miss.  663. 

In  ^^Aama,  a  married  woman's  stat- 
utory separate  estate  can  be  incum- 
l>ered  only  for  *' articles  of  comfort  and 
support  "  furnished  to  the  family.  A 
mere  recital  in  a  mortgage  that  the 
•debt  secured  was  the  wife's  debt  for 
^'  supplies  furnished,"  constituting  "  a 
proper  claimant  against  her  separate 
estate,"  is  sufficient.  Jones  v.  Wilson, 
57  Ala.  122. 

In  an  action  by  a  married  woman  to 
set  aside  a  mortgage  on  her  separate 
real  estate  on  the  ground  that  it  was 
g^ven  to  secure  the  price  of  mules 
bought  by  her  husband,  it  appeared 
that  the  plaintiff  mortgaged  the  mules 


the  next  day  after  they  were  purchased, 
to  secure  another  debt  of  her  own. 
The  evidence  being  conflicting,  the 
court  refused  to  disturb  a  finding 
that  the  plaintiff  purchased  the  mules. 
Fant  V.  Brown,  29  S.  Car.  598. 

The  defendant  a  married  woman, 
executed  to  the  plaintiff  a  note,  secured 
by  mortgage,  for  $500,  borrowed  money 
which  was  paid  into  her  own  hands, 
the  loan  having  been  transacted  with 
her  in  person.  She  afterwards  deliv- 
ered the  money  to  her  husband,  and  a 
few  days  later  took  from  her  husband 
his  note  for  $500,  and  a  mortgage  on 
his  land  to  secure  it.  It  was  held 
that  the  evidence  justified  the  finding 
that  the  defendant,  in  executing  the 
mortgage  to  the  plaintiff,  intended  to, 
and  did,  charge  her  separate  estate. 
Law  V.  Lipscomb,  31  S.  Car.  504. 

In  Mississippi^  a  married  woman 
cannot  charge  her  separate  estate  by 
a  deed  of  triijt  executed  jointly  with 
her  husband  to  indemnify  the  surety 
on  a  recognizance  of  her  son.  Chand- 
ler V,  Morgan,  60  Miss.  471. 

A  married  woman  borrowed  money 
from  a  bank  to  pay  two  debts,  one  of 
which  she  had  legal  capacity  to  con- 
tract, and  the  other  of  which  was  a 
charge  on  her  separate  property.  To 
secure  the  loan  she  executed  a  trust 
deed  on  her  separate  property.  Default 
having  occurred,  the  trustee  sold  and 
bought  at  the  sale  for  a  fair  price, 
something  less  than  the  amount  of  the 
debts.  No  objection  was  made  until 
several  years  after,  when  the  married 
woman  brought  a  bill  to  avoid  the 
sale,  on  the  ground  that  one  of  the 
debts  was  beyond  her  power  to  con- 
tract. The  sale,  however,  was  upheld 
on  the  ground  that  the  contract  em- 
braced in  the  trust  deed  had  been 
fully  executed.  McDougal  v.  People's 
Sav.  Bank,  62  Miss.  663. 

8.  Jouchert  v,  Johnson,  108  Ind.  436 ; 
Jones  V.  Merritt,  23  Hun  (N.  Y.)  184; 
Avery  v.  Vansickle,  35  Ohio  St.  270. 

Where  land  mortgaged  by  a  husband 
and  wife  had  been  acquired  by  the  wife 
as  a  gift  from  her  husband,  and  the 
money  borrowed  on  the  mortgage  had 
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woman  is  not  allowed  by  law  to  charge  her  separate  estate  for 
the  benefit  of  her  husband,  a  mortgage  given  for  a  debt  of  the 
husband  is  necessarily  void.^ 

(4)  ^y  Agency  of  Husband. — A  married  woman  may  manage 
her  separate  estate  as  well  by  agent  as  in  person,  and  may  appoint 
her  husband  agent.*  She  will  be  liable  for  any  debts  or  charges 
incurred  by  him  in  the  management  of  the  estate,'  but  the 
authority  must  be  shown.* 

c.  Wills  of  Separate  Property. — The  power  of  a  married 
woman  to  will  her  statutory  separate  property  is  usually  regu- 


been  used  in  paying  off  a  former  pur- 
chase money  mortgage  on  the  land,  the 
mortgage  should  be  enforced  against 
the  land  to  the  extent  that  the  borrowed 
money  was  thus  applied.  Noland  v. 
State,  115  Ind.  539. 

If  a  husband  and  wife  purchase  lands, 
taking  title  in  her  name,  making  par- 
tial payment  of  the  purchase  money 
with  funds  belonging  to  her  statutory 
separate  estate,  and  executing  a  mort- 
gage on  the  lands  to  secure  the  unpaid 
balance,  such  mortgage  is  in  equity  a 
valid  security  for  the  debt,  and,  in  the 
absence  of  fraud  or  collusion  between 
the  husband  and  the  vendor,  the  wife 
cannot  be  permitted  to  repudiate  the 
transaction,  and  6harge  the  lands  with 
the  reimbursement  of  her  moneys  ex- 
pended in  the  purchase.  Smith  v.  Doe, 
56  Ala.  ^56. 

Bes  Judicata. — A  judgment  in  an  ac- 
tion to  foreclose  a  mortgage  executed 
by  husband  and  wife,  to  secure  the  pay- 
ment of  the  wife's  promissory  note, 
constitutes  no  bar  to  a  subsequent 
action  to  subject  the  separate  estate  of 
the  wife  to  the  payment  of  a  deficiency 
arising  upon  the  sale  of  the  property 
mortgaged.  Avery  v,  Vansickle,  35 
Ohio  St.  270. 

In  Dakota^  a  married  woman,  who, 
with  her  husband,  executes  a  mortgage 
upon  her  land,  with  covenants  of  seisin, 
quiet  possession,  and  warrant}',  as  se- 
curity for  a  loan,  is  estopped  from  setting 
up  title  acquired  after  a  foreclosure  sale 
thereunder,  though  the  mortgage  is  a 
mere  lien  conveying  no  estate  in  the 
land.     Yerkes   v,   Hadley,    5     Dakota 


324- 
1. 
2. 

436; 

469. 

3. 


Salinas  v.  Turner,  33  S.  Car.  231. 
Brown   v,  Thomson,   31    S.   Car. 
Baxter  v.  Maxwell,  115   Pa.  St. 

Hickey  v,  Thompson,  52  Ark. 
Wolf  V.  Duvall  (Ark.  1890),  13  S. 
Rep.  728;  Heustis  v.  Kennedy,  23 


111.  A  pp.  42.  But  if  he  exceeds  the 
authority  the  wife  will  not  be  bound  ; 
Arnett  v.  Glenn,  52  Ark.  253.  And  a 
general  power  to  manage  her  separate 
estate  does  not  authorize  him  to  bind 
her  by  drawing  bills  of  exchange,  the 
power  to  draw  which  must  be  expressed. 
Folger  V,  Peterkin,  39  La.  Ann.  815. 
But  if  the  wife  knows  that  her  husband 
has  exceeded  his  authority,  she  is- 
bound  to  notify  third  persons  dealing 
with  him.  Bergen  v,  Keiser,  17  111. 
App.  505. 

4.  Wallace  v.  Monroe,  22  111.  App. 
602;  Wadsworth  r.  Hodge,  88  Ala. 
500;  Porter  v,  Staten,  64  Miss.  421; 
Hamblet  v.  Steen,  65  Miss.  474. 

The  separate  estate  of  a  married 
woman  cannot  be  charged  with  the 
debts  of  a  company,  to  the  amount  of 
stock  standing  in  her  name,  where  the 
stock  was  entered  on  the  books  of  the 
company  by  the  authority  of  her  hus- 
band, a  director,  who  voted  and  rep- 
resented it,  and  it  did  not  appear  that 
she  had  JEiuthorized  or  ratified  his  acts, 
or  claimed  any  interest  in  the  stock,  or 
received  any  dividends  therefrom. 
Longdale  Iron  Co.  v.  Pomeroy  Iron 
Co.,  34  Fed.  Rep.  448 ;  and  it  is  a  ques- 
tion for  the  jury  whether  upon  the 
evidence  the  agency  was  authorized. 
McCord  V.  Blackwell,  31  S.  Car.  125. 

A  party  who  credits  the  husband  in- 
dividually may  charge  the  wife  on  dis- 
covering his  agency.  Miller  r.  Watt, 
70  Ga.  385. 

If  a  wife  avails  herself  of  the  result 
of  her  husband's  fraud,  whijie  acting  as 
agent  in  reference  to  her  separate 
property,  she  is  liable  therefor  as 
though  unmarried.  Rush  v,  Dilks,  43 
Hun  (N.  Y.)  282;  and  where  he  know- 
ingly leased  her  real  estate  for  the  un- 
lawful sale  of  liquor,  it  was  held  that 
the  State  had  a  lien  thereon  for  the 
fines  imposed  on  the  seller.  Hardten 
V,  State,  32  Kan.  637. 
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lated  by  the  statutes  creating  the  estate,  most  of  the  separate 
property  acts  giving  her  the  authority  to  do  so,* 

8.  Liability  for  HoBbaad's  Debts. — As  a  general  rule,  it  may  be 
said  the  statutes  of  the  various  States  exempt  the  wife's  statutory 
separate  estate  from  liability  for  the  debts  of  the  husband,*  and, 


1.  See  Married  Women,  vol.  14, 
p.  598/  Wills. 

In  a  Jarm.  Willi  (5th  Am.  ed.),  38,  is 
given  a  list  of  the  States  in  which  mar- 
ried women  ma/  dispose  of  general 
property  by  will. 

The  provisions  of  the  New  Hamp^ 
shire  Laws  of  1845,  46  and  60,  permit  a 
married  woman,  only  with  her  hus- 
band's consent,  to  dispose  by  will  of 
property  not  held  under  the  liaw  of 
1846  for  her  sole  and  separate  use ;  but 
see  now  Gen.  Laws  1878,  ch.  183,  p. 
435;  Sanborn  r.  Batchelder,  51  N.  H. 
426.  The  Illinois  Rev.  Sts.  1845,  ch. 
109,  conferred  upon  married  women 
the  power  to  dispose  of  their  separate 
estate,  both  real  and  personal,  by  will ; 
and  where  a  wife,  during  coverture, 
executed  a  will  devising  real  estate 
which  she  inherited  previous  to  her 
marriage  in  i860,  it  was  held  that  the 
statute  of  1861,  providing  that  "all 
property  belonging  to  any  married 
woman  as  her  sole  and  separate  prop- 
erty, or  which  any  woman  hereafter 
married  owns  at  the  time  of  her  mar^ 
riage,  shall  be  and  remain  during 
coverture  her  sole  and  separate  prop- 
erty," and  be  held,  owned,  possessed 
and  enjoyed  by  her  the  same  as  though 
she  was  sole  and  unmarried,"  enlarged 
the  meaning  of  the  term  "  separate  es- 
tate ''  so  as  to  embrace  property  owned 
by  her  at  the  time  of  marriage,  and 
that  the  devise  was  valid.  Emmert  v. 
Hays,  89  111.  II. 

In  Mississippi  a  devise  by  a  married 
woman,  to  her  brother,  of  separate 
real  estate  which  had  been  occupied 
by  herself  and  husband  as  a  home- 
stead, was  held  valid.  Kelly  v.  Aired, 
65  Miss.  495. 

S.  Stimson*s  Am.  St  Law,  4^  6410, 
6420;  Bibb  V.  Pope,  43  Ala.  190;  Bow- 
roan  V.  Kaufman,  30  La.  Ann.  1021 ; 
Coming  v.  Lewis,  ^4  Barb.  (N.  Y.)  51; 
36  How.  Pr.  (N.  Y.)  435;  Salinas  v. 
Turner,  33  S.  Car.  231;  Lobman  v. 
Kennedy,  51  Ala.  163;  McElvin  v. 
Taylor,  30  La.  Ann.  552. 

Not  even  where  the  separate  prop- 
erty consisted  of  store  fixtures  and 
other  utensils  which  she  permitted  her 
husband  to  use  in  his  business.  Mink 
V,  Crilly,  22   111.  App.  542;  Leinkauf 


V,  Barnes,  66  Miss.  207.  But  where 
she  gives  her  husband  the  use  of  her 
farm  and  the  personalty  thereon,  his 
creditors  may  attach  hay  severed  by 
him  from  the  land  before  the  license  is 
revoked.  Plaisted  v.  Hair,  150  Mass. 
275.  And  where  a  married  woman 
went  into  business  with  a  stock  of  goods 
purchased  with  her  separate  means, 
and  bought  on  credit  and  in  her  hus- 
band's name,  and  replenished  the  stock 
from*time  to  time,  and  so  continued  for 
several  years,  and  it  could  not  be 
shown  how  much  of  capital  and  how 
much  of  profits  were  used  by  her  in 
keeping  up  the  stock  of  goods,  it  was 
subjected  to  her  husband's  debts.  Smith 
V.  Bailey,  66  Tex.  553.  And  so,  also, 
where  land  was  purchased  in  the  wife's 
name  with  the  husband's  money  after 
a  debt  accrued  on  which  a  judgment 
was  founded.  Merrill  v,  Jose,  81  Me, 
22. 

In  Alabama  the  wife  can  neither  sell 
nor  mortgage  her  separate  property  for 
the  payment  of  her  husband's  debts. 
Bibb  V.  Pope,  43  Ala.  190. 

In  Louisiana  a  married  woman  may 
bind  her  separate  estate  by  an  engage- 
ment to  pay  the  debt  of  her  husband, 
by  complying  with  the  Louisiana  stat- 
ute enabling  married  women  to  con- 
tract debts.  Keller  v.  Ruiz,  21  La. 
Ann.  283.  But  a  married  woman,  even 
though  separate  in  property,  cannot  be 
held  liable  for  a  debt  contracted  by  her 
husband,  unless  it  be  affirmatively 
shown  that  it  inured  to  her  separate 
benefit.  Bowman  v.  Kaufman,  30  La. 
Ann.  1021. 

Where  a  husband  purchased  lands 
with  moneys  belonging  to  the  corpus 
of  his  wife  s  statutory  estate  and  took 
the  title  in  his  own  name,  the  wife  was 
not  allowed  to  enforce  her  equity 
against  a  judgment  creditor  who  had 
no  notice  prior  to  the  levy,  nor  against 
a  bona  fide  purchaser  from  the  husband 
without  notice.  Preston  v.  McMillan, 
58  Ala.  84.  And  where  the  husband  con- 
verted property  transferred  to  him  by 
his  wife's  bailee,  her  right  to  the  funds 
in  the  hands  of  a  receiver  appointed  on 
her  petition,  though  held  superior  to 
that  of  the  bailee,  was  not  held  superior 
to  the  rights  of  general  creditors  prov- 
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in  the  absence  of  fraud,  his  creditors  have,  as  a  usual  thing,  no 
rights  whatever  against  her  property.*  The  husband  may  labor 
thereupon  as  her  agent,  or  even  make  improvements  thereupon, 
without,  in  the  absence  of  actual  fraud,  making  it  in  any  way 
liable  for  his  debts.*     In  some  States  the  wife  cannot  even  charge 


ing  their  demands  before  distribution. 
Rieper  v,  Rieper,  79  Mo.  35a. 

Money  Paid  for  Entering  Honei  at  a 
Pair. — Monev  was  paid  hy  a  wife  for 
the  purpose  of  entering  horses  belong-: 
ing  to  her  as  contestants  for  premiums 
offered  by  an  agricultural  society.  The 
horses  were  entered  in  the  name  of  her 
husband,  there  being  no  rule  of  the 
society  requiring  the  horses  to  be  en- 
tered in  the  name  of  the  real  ewner. 
Such  entrance,  money  was  returnable 
by  the  rules  of  the  society.  It  was  held 
that  the  wife  was  entitled  thereto,  and 
that  the  money  was  not  subject  to  a  gar- 
nishment by  a  judgment  creditor  of  the 
husband.  Mc Arthur  v.  Garman,  71 
Iowa  34. 

Property  Bought  on  Credit. — When  a 
married  woman,  having  a  separate  es- 
tate, buys  property  on  the  credit  of 
such  estate,  she  can  hold  the  property 
'against  her  husband's  creditors,  and  in 
an  action  of  trespass  brought  by  her 
against  a  sheriff  for  seizing  the  prop- 
erty on  a  judgment  against  her  hus- 
band, evidence  is  admissible  to  show 
her  ownership  and  that  the  property 
was  bought  by  her  on  the  credit  of  her 
separate  estate.  Sixbee  v,  Bowen,  91 
Pa.  St.  149. 

Pleading. — Where  the  wife  seeks  by 
bill  to  enjoin  a  creditor  of  her  husband 
from  selling  property  by  virtue  of  a 
judgment  and  execution  against  her 
husband,  upon  the  ground  that  it  is  her 
separate  property,  she  must  allege  in 
her  bill  whether  it  is  her  equitable  or 
her  legal  separate  estate ;  and  if  the 
property  be  claimed  by  purchase,  she 
is  held  to  full  and  strict  proof  that  it 
was  paid  for  with  her  money,  and  in 
the  absence  of  such  proof,  the  property 
is  presumed  to  have  belonged  to  the 
husband.  Storrs  r.  Storrs,  33  Fla. 
374. 

Where  a  piano  bought  by  the  wife 
and  mortgaged  for  the  purchase  money 
was  attached  as  her  husband's  and  the 
mortgagee  brought  replevin,  it  was 
held  that  he  could  only  enforce  his 
remedy  in  equity.  Kimball  v.  Silvers, 
32  Mo.  App.  520. 

1.  Martin  v.  Papall,  6  R.  I.  96. 

a.  Nance  v.  Nance,  84  Ala.  375;  Cas- 


well V.  Hill,  47  N.  H.  4x4;  Webster  v. 
Hildreth,  33  Vt.  457;  78  Am.  Dec.  632 ; 
White  V.  Hildreth,  33  Vt.  365;  Miller 
V,  Peck,  18  W.  Va.  75.  The  time  of  a 
debtor  is  his  own  and  he  may  do  with 
it  as  he  pleases,  and  his  creditors  can  - 
not  complain  if  he  renders  his  labor 
gratuitously  to  his  wife,  for  they  have 
no  claim  upon  his  ser\'ices.  As  they 
have  no  right  to  compel  him  to  work 
and  earn  monev  for  their  benefit,  they 
are  not  defrauded  if  he  chooses  to  do- 
nate his  services  to  another.  Eilers  v, 
Conradt,  39  Minn.  343. 

But  if  the  husband  is  indebted  at  the 
time  he  places  improvements  on  his 
wife^s  land^  the  value  of  such  improve- 
ments may  be  reached  through  appro- 
priate proceedings  in  chancery,  and 
the  amount  thereof  applied  to  the  pay- 
ment of  claims  existing  against  him  at 
the  time  of  the  investment.  If  in  such 
case,  the  estate  cannot  be  successfully 
apportioned  in  partition,  chancery  w^ill 
decree  a  sale  of  it  and  a  division  of  the 
proceeds  according  to  the  rights  of  the 
respective  parties.  Kirby  v,  Bruns,  45 
Mo.  234 ;  100  Am.  Dec.  376.  And  the 
creditor  of  an  insolvent  husband  who 
had  used  his  own  means  to  erect  a 
building  on  his  wife's  premises,  was  al- 
lowed to  attach  the  proceeds  of  a  sale 
of  the  property  to  the  extent  of  its  en- 
hanced value,  without  a  previous  re- 
turn of  nulla  bona  against  the  husband. 
Collins  r.  Slade  (Ky.  1888),  9  S.  W. 
Rep.  345.  But  the  creditors  of  the 
husband  cannot  charge  the  wife^s  sep- 
arate estate  for  materials  furnished  by 
him  for  improvements  thereon,  which 
were  exempt  from  execution  in  his 
hands.   Nance  v.  Nance.  84  Ala.  375. 

Where  a  statute  permits  a  levy  on 
the  products  of  a  married  woman's 
real  estate  for  labor  or  material  fur- 
nished upon,  or  for  the  cultivation  or 
improvement  thereof,  and  the  husband 
built  a  house  on  his  wife's  land,  and 
the  house  and  land  were  afterwards 
sold  and  a  farm  bought  in  the  wife's 
name  with  the  proceeds,  it  was  held 
that  hay  grown  upon  this  farm  could 
not  be  levied  on  for  the  husband's  debt 
for  materials  used  in  buildine;  the 
house.     Ackley  v.  Fish,  55  Vt  18. 
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her  separate  estate  for  the  husband's  benefit,*  although  in  others 
she  may  do  so.*  The  wife's  property  not  being  liable  for  the 
husband's  debts,  it  is  a  fortiori  not  liable  for  his  torts.' 

4.  Suits  Concerning  Statutory  Separate  Property. — See  Married 
Women,  vol.  14,  p.  650. 

6.  Bights  and  Liabilities  of  the  Husband. — The  husband  has  no 
power  to  make  a  transfer  of,  or  create  a  charge  upon,  his  wife's 
statutory  separate  property,*  and  if  he  assumes  control  of  it,  will 
be  accountable  to  her  for  the  pnncipal,  together  with  the  income 
and  profits.* 

6.  Bffeot  of  Separate  Property  Acts  on  Husband's  Curtesy. — Where 
the  statute  creating  the  separate  estate  in  a  married  woman  gives 
her  power  to  hold,  convey  and  devise  as  fully  as  if  a  feme  sole^ 
the  husband's  curtesy  will  be  defeated  if  she  makes  such  convey- 
ance or  devise ;  •  but  if  she  dies  intestate,  not  having  conveyed 


1.  Salinas  v.  Turner,  33  S.  Car.  331. 

S.  See  supra^  this  title,  By  Mort- 
gage^ By  Promissory  Note,  etc:  Kel- 
ler V.  Ruiz,  31  La.  Ann.  383. 

8.  Corning  v.  Lewis,  54  Barb.  (N. 
Y.)  SI ;  36  How.  Pr.  (N.  Y.)  435. 

4.  One  cannot,  even  as  to  his  cur- 
tesy, dedicate  his  wife's  lands  to  a 
public  use  unless  she  joins  in  and  ac- 
iinowledges  the  deed.  Marshall  v, 
Anderson,  78  Mo.  85;  nor  where  the 
statute  securing  to  the  wife  a  separate 
estate  gives  the  husband  power  to 
manage  it,  can  he  indorse  her  name  on 
notes  pajable  to  her  order  and  make 
a  valid  transfer  of  the  same.  Kemp- 
ner  v.  Comer,  73  Tex.  196. 

Where  the  statute  makes  a  husband 
the  trustee  of  his  wife's  statutory  sepa- 
rate estate,  she  cannot  divest  him  of 
his  authoritjr  by  contracting  with  one 
to  whom  she  lends  money  that  he  is  to 
pay  it  to  her  and  not  to  the  husband, 
the  husband  not  being  a  party  to  the 
agreement.  Hall  v.  C  res  well,  46  Ala. 
460.  Nor  can  she  recover  from  her 
husband,  or  resume  the  administration 
of  her  separate  dotal  property  without 
a  decree  of  dissolution  of  the  conjugal 
association  unless  she  shows  waste  or 
dissipation  of  it  by  the  husband,  es- 
pecially where  she  has  voluntarily 
abandoned  him  without  cause.  Mar- 
tinee  v.  Lucero,  i  N.  Mex.  308;  Cha- 
vez V.  McKnight,  i  N.  Mex.  147. 

Compare  sufra^  this  title,  Property 
Held  by  Husband  in  Trust. 

It  was  held  in  Alward  v.  Alward 
(Supreme  Ct.\  3  N.  Y.  Supp.  43,  that 
a  husband  could  recover  in  an  equita- 
ble action  money  advanced  for  the 
benefit  of  his  wife's  separate  estate. 


and  could  have  such  advances  declared 
a  lien  upon  such  separate  estate. 

In  Pfiffner  v,  Pfiifner  (Pa.  1888),  16 
Atl.  Rep.  73,  where  he  allowed  her  to 
retain  property  purchased  with  his 
money  for  twenty  years,  he  could  not 
after  her  death  have  a  trust  declared 
in  his  favor. 

6.  Wood  r.  Chetwood,  44  N.  J.  Eq. 
64;  Oliver  v.  Chance  (Ga.),  11  S.  E. 
Rep.  655. 

In  Ne-w  yerseyy  thoueh  the  hus- 
band is  bound  to  account  for  the  prin- 
cipal of  his  wife's  estate,  he  is  not 
bound  to  account  for  such  part  of  her 
income  as  he  receives  and  spends  with 
her  knowledge  and  without  objection. 
Tones  v.  Davenport,  44  N.  T.  Eq.  33. 
But  in  North  Carolina^  where  the 
statute  provided  that  the  husband 
should  not  be  liable  to  account  for  the 
income  of  his  wife's  separate  estate  for 
any  greater  period  than  one  year  next 
preceding  an  action  therefor,  it  was 
held  not  to  apply  where  he  occupied 
the  land  and  received  the  rents  upon  an 
express  agreement  to  account,  which 
was  afterwards  embodied  in  notes  for 
the  amount.  Battle  v.  Mayo,  103  N. 
Car.  413. 

In  New  Tork,  the  husband,  who  is 
not  a  tenant  by  the  curtesy,  has  no  in- 
terest in  the  lands  of  his  wife  during 
coverture,  and  if  he  remains  in  posses- 
sion or  control  after  the  wife's  death, 
he  is  liable  to  the  heirs  of  the  wife  for 
rents.  Carter  v.  Stork  (Sup.  Ct.),  18 
N.  Y.  Supp.  470. 

6.  See  Curtesy,  vol.  4,  p.  967; 
Tong  V.  Marvin,  15  Mich.  60;  Mason 
V.  Johnson,  47  Md.  357;  Neelly  v.  Lan- 
caster, 47  Ark.  175. 
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the  property,  it  would  seem  that  the  husband  will  take  for  his 
life  as  tenant  by  the  curtesy,  to  the  exclusion  of  the  heirs  of  the 
wifc.^ 

8EFASATI0H  (HUSBAHS  AHS  WIFE)— (See  also  ABSENCE, 
vol.  I,  p.  35  ;  Divorce,  vol.  5,  p.  745  ;  Husband  and  Wife,  vol. 
9,  p.  789 ;  Married  Women,  vol.  14,  p.  589 ;  Marriage  Settle- 
MENTS,  vol.  14,  p.  538 ;  Parent  and  Child,  vol.  17,  p.  331), 


I.  Definition,  58. 

1.  In  General,  58. 

2.  Separation  Deeds ^  58. 
II.  Separation  Deeds,  59. 

1.  Historical  View  ;  Validity,  59, 

2.  Modern  Leg-islation^ti, 

3.  Requisites,  66. 

a.  Form,  66. 

b.  Essentials,  67. 

c.  Consideration,(yj, 

d.  Trustees,  6&. 


e,  Provision /or  Ckildren,68. 

4.  Avoidance,  70. 

5.  Enforcement,  72. 

6.  Effect,  73. 

a.  In  General,  73. 

b.  As  to  Divorces^  75. 

III.  Separation  Without  Deed,  75. 

1.  Riffkis  in  General,  75. 

2.  Husband^ s  I^i abilities  fo r 

Wife's  Support,  *j^, 

IV.  Compulsory  Statutes,  85. 


I.  DBimTlOV— 1.  In  General. — By  separation  of  husband  and 
wife  is  meant  their  voluntary  marital  dissociation  ;  a  cessation  of 
cohabitation  by  mutual  consent.* 

S.  Separation  Deeds. — Separation  deeds  are  mutual  deeds  of 
arrangement  between  husband  and  wife,  generally  executed  for 
the  purpose  of  avoiding  unpleasant  exposures  of  marital  infelici- 


In  Billings  v.  Baker,  28  Barb.  (N.  Y.) 
371,  Potter,  J.,  citing  Hearle  v.  Green- 
bank,  3  Atk.  695,  said:  "Where  it  is 
the  evident  intent  in  making  a  settle- 
ment of  an  estate  upon  a  married 
woman  that  she  shall  hold  it  as  a  feme 
sole,  the  husband  cannot  have  curtesy," 
and  in  Poole  v.  Blakie,  53  III.  495,'  it 
was  held  that  the  husband  could  not 
have  curtesy  of  real  estate  conveyed  to 
his  wife  for  her  sole  and  separate  use, 
with  power  of  disposal,  and  who  has  so 
disposed  of  it. 

The  Pennsylvania  statute  giving  a 
married  woman  power  to  dispose  of  her 
property  by  .  .  ,  will  in  the  same 
manner  as  if  unmarried,  was  held  to 
mean  that  the  wife  might  execute  the 
will  in  the  same  manner  as  if  single 
and  to  only  do  away  with  a  few  forms 
previously  required  in  the  execution  of 
a  will  by  a  married  woman.  Teacle's 
Estate, '^132  Pa.  St.  533.  The  court  in 
this  case  lays  stress  upon  the  fact  that 
the  act  provided  that  a  married  woman 
should  not  convey  or  mortgaee  her  real 
estate  without  the  consent  of  her  hus- 
band, but  the  Maryland  statute  also 
provides  that  the  wife  can  only  convey 
by  a  joint  deed  w^ith  her  husband,  and 


yet  Mason  v.  Johnson,  47  Md.  357,  de- 
cided that  by  giving  her  power  to 
devise  as  if  a  feme  sole,  the  husband's 
curtesy  was  defeated. 

Power  given  a  married  woman  to 
"hold,  own,  possess  and  enjoy"  her 
property  the  same  as  though  she  were 
sole  and  unmarried,  gives  her  only  the 
jus  tenendi  and  not  thtjus  disponendi, 
and  therefore  does  not  affect  the  hus- 
band's curtesy.  Cole  v.  Van  Ripper, 
44  III.  58.  But  this  case  intimates  that 
where  the  wife  is  given  power  to  con- 
vey as  a  feme  sole,  the  husband's 
curtes}'  is  destroyed. 

1.  See  Curtesy,  vol.  4,  p.  967,  note 
3.  In  re  Winne,  2  Lans.  (N.  Y.)  21 ; 
Neelly  v.  Lancaster,  47  Ark.  175. 

2.  Black's  L.  Diet.  Only  colloqui- 
ally is  the  word  to  be  applied  to  a  mere 
casual,  temporary  absence.  See  i 
Bi8hop*s  Mar.  Div.  &  Sep..  ^^  1203, 
et  seq,;  Arnold  f.  Allen,  2  Daly  (N. 
Y.)  i^.  It  is  also  widely  distinguish- 
able from  abandonment  or  desertion, 
although  sometimes  the  agreement  re- 
sults therefrom.  Bryan  t>.  Btyan.  34 
Ala.  516.  It  is  also  clearly  distinguish- 
able from  divorce  a  mensa,  although 
involving  sufficient  principles  in  com- 
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tics,  and  of  more  effectually  providing  for  consequent  altered 
circumstances.^ 

IL  SiPAXATiov Deeds— 1.  Hiitorioal  View;  Validity.— In £;rf^»^^ 
such  deeds,  in  the  form  of  articles  of  separation,  were  once  held 
to  be  contra  bonos  mores,  and  courts  of  equity  refused  to  carry 
them  into  effect.'  But  judicial  opinion  has  undergone  a  change^ 
and  it  is  now  well  settled  in  England  that  such  deeds  are  not 


mon  therewith  to  be  considered  cog- 
nate thereto.  See  Divorce,  vol.  5,  p. 
747 ;  Alimony,  vol.  1,  p.  467. 

1.  See  Marriage  Settlements, 
vol.  14,  p.  567 ;  Eversley's  Dom.  Rel. 
(ed.  1885),  p.  466;  Shelford's  Mar.  & 
Div.,  p.* 608;  Peachy's  Mar.  &  Fain. 
Set.,  p.  618;  Vaizev*6  Set.  Prop.,  p. 
1438;  Cord's  L.  &  Eq.  R.  Mar.  W.  (2d 
ed.),  4  114a;  Eraser's  Husb.  &  W.,  p. 
1498;  3  Bright's  Husb.  &  W.,  p.  313; 
Lush's  Husb.  &  W.,  p.  364. 

The  purpose  of  such  deed  is  **  to  ar- 
range decently  for  the  maintenance  of 
wife  and  offspring,  and  for  a  just  mu- 
tual disposition  of  property  rights." 
Schouler's  Dom.  Rel.  (4th  ed.),  f  317. 

The  deed  may  be  *'  pactional  quoad 
the  grantors,  though  testamentary 
qHoad  beneficiaries,"  and  therefore  not 
revocable  by  the  one  grantor  after  the 
death  of  the  other.  Hogg  v,  Camp- 
bell, I  Sc.  Ct.  Sess.  (3d  series)  647. 

S.  It  is  true  that  in  Guth  v,  Guth,  3 
Bro.  C.  C.  614,  there  was  a  decree  for 
specific  performance  of  a  separation 
deed  made  without  intervention  of  a 
trustee.  But  in  St.  John  v.  St.  John,  1 1 
Ves.  532,  the  court,  by  Lord  Eldon, 
Chanc,  said:  '*This  is  the  only  in- 
stance in  which  the  court  did  enforce 
the  deed.  ...  I  feel,  with  Lord 
Rosslyn,  all  his  doubts  upon  that  case  " 
(expressed  in  Legard  v,  Johnson,  3 
Ves.  361).  "Lord  Thurlow  expressed 
great  difficulties  upon  this  point.  His 
difficulty  upon  enforcing  the  covenant 
between  the  trustee  and  the  husband 
.  .  .  was  that  the  covenant  was  to 
enforce  that  which  the  ecclesiastical 
law  did  not  permit.  He  doubted, 
therefore,  whether  covenants  with  such 
objects  ought  to  be  the  foundation 
either  of  action  or  specific  performance. 
.  .  .  Ifthiswerer«.fiii/«^a,  untouched 
by  dictum  or  decision,  I  would  not 
have  permitted  such  a  covenant  to  be 
the  foundation  of  an  action,  or  a  suit  in 
this  court  But  if  dicta  have  followed 
dicta ^  or  decision  has  followed  decision, 
to  the  extent  of  settling  the  law,  I  can- 
not, upon  any  doubt  of  mine  as  to 
what  ought  originally  to  have  been  the 


decision,  shake  what  is  the  settled  law 
upon  the  subject.  It  is  better  that  the 
case  should  go  to  the  House  of  Lords- 
than  that  the  law  should  remain  in 
this  state,  upon  a  point  connected 
with  the  very  well-being  of  society.** 
In  this  case.  Lord  and  Lady  St.  John, 
having  lived  apart  under  articles  of 
separation,  a  reconciliation  took  place, 
and  another  instrument  was  executed 
by  them  and  two  trustees,  providing 
that  she  mieht  at  any  future  time,  with 
the  trustees^  assent,  separate  and  take 
away  her  children,  and  thereupon  re- 
vive the  former  articles.  The  suit^ 
which  was  to  have  the  articles  delivered 
up,  ended  by  compromise. 

In  Worrall  v.  Jacob,  3  Meriv.  268,, 
Sir  Wm.  Grant  M.  R.,  quoted  the  fore- 
going views  of  Lord  Eldon  with  ap- 
proval, holding  that  while  a  court  of 
equity  would  not  execute  articles  of 
separation,  it  would  enforce  engage- 
ments between  the  husband  and  the 
trustee,  though  originating  out  of  the 
separation  and  relative  thereto. 

In  the  case  above  cited  by  Lord  El- 
don (Legard  v.  Johnson,  3  'Ves.  352), 
it  was  held  that  since  in  England^  the 
spiritual  court  has  exclusive  cogni- 
zance of  the  rights  and  duties  arising 
from  the  state  of  marriage,  a  court  of 
equity  has  no  jurisdiction  upon  a  con- 
tract  for  separation  between  husband 
and  wife  simply;  much  less  where  it 
will  affect  a  purchaser  or  creditor ;  but 
the  jurisdiction  holds  in  special  cases,, 
as  where  a  third  party  covenants 
to  indemnify  the  husband  against 
the  wife's  debts ;  or  a  fortune  accrues 
to  the  wife  after  separation  ;  or  the 
property  is  the  subject  of  a  trust. 
And  therein,  Loughborough,  Chanc, 
said:  '*  Upon  the  general  abstract 
question,  I  have  met  with  no  case,  ex- 
cept the  late  case  of  Guth  xk  Guth,  3 
Bro.  C.  C.614,  to  entitle  the  court  to 
hold  such  jurisdiction.  Before  I  should 
decide  according  to  that  case,  I  should 
wish  for  a  further  account  of  it,  for  my 
opinion  inclines  against  it." 

It  was  decided  that  a  deed  of  separa- 
tion did  not  relieve  the  wife  from  the 
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against  public  policy.^  Thus  is  presented  the  anomaly,  that 
while  ''  separations  in  pais  or  in  court  are  not  to  be  sanctioned 
except  on  proof  of  a  dereliction  legally  defined  and  declared 
sufficient,"  never  on  the  consent  of  the  parties,*  nevertheless, 
as  the  wife  may  bring,  defend,  and  settle  divorce  suits,  she  may 
make  an  agreement  whereby  suit  is  avoided.* 


disabilities  of  coverture.  Marshall  v, 
Rutton,  8  T.  R.  545.  Also  that  such 
deed  could  not  be'  pleaded  in  bar  of  a 
suit  for  restitution  of  conjugal  rights. 
Mortimer  v.  Mortimer,  2  Hagg.  Con- 
sist. 310. 

In  Earl  of  Westmeath  v.  Countess 
of  Westmeath,  Jac.  126,  it  was  dis- 
cussed, but  not  directly  decided,  wheth- 
er a  covenant  in  such  deed  not  to  sue 
for  restitution  was  binding,  and  if  not, 
whether  the  rest  of  the  deed  could 
stand.  An  injunction  to  restrain  pro- 
ceedings at  law  for  recovering' an  an- 
nuity secured  to  the  wife  bj  such  deed, 
not  containing  any  covenant  to  indem- 
nify the  husband  from  her  debts  was 
refused. 

In  Whorewood  v.  Whorewood,  2 
Cas.  Chanc.  250,  where  a  decree  had 
been  made  by  Cromwell's  Commission- 
ers (a  substitute  for  the  -ecclesiastical 
court),  that  the  husband  pay  to  his  wife 
£300  until  they  again  cohabit,  and  aft- 
er six  years  had  clasped  without  his 
paying,  he  petitioned  for  cessation  of 
the  annuity,  and  tendered  cohabitation 
— the  court,  by  Lord  Keeper  Finch, 
said :  '*  I  shall  not  continue  the  ali- 
mony to  the  wife,  if  she  will  not  co- 
habit, nor  decree  the  wife  to  cohabit, 
but  shall  not  discharge  the  alimony  or 
sentence,  but  keep  it  in  suspense.  But 
she  shall  return  to  her  husband,  who 
shall  maintain  and  use  her  as  a  gentle- 
man and  good  husband  pught  to  do, 
wherein  if  he  fails,  I  will  hear  the  wife's 
complaint  with  favor  and  lay  on  the 
decree  again  as  cause  shall  appear  ;  but 
now  suspend  it,  saving  to  her  the  ar- 
rears. But  she  shall  immediately  re- 
turn, and  if  not,  she  shall  have  no  bene- 
fit of  the  alimony  till  she  do  so,  but 
take  her  remedy  in  the  court  ecclesias- 
tical." 

In  Evans  v,  Evans,  4  Eng.  Eccl.  310, 
I  Hagg.  Consist.  35,  the  court  by  Lord 
Stowell,  said:  "When  people  under- 
stand that  they  must  live  together,  ex- 
cept for  a  very  few  reasons  known 
to  the  law,  they  learn  to  soften,  by 
mutual  accommodation,  that  yoke 
which  they  know  they  cannot  shake 
off.    They  become  good  husbands  and 
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good  wives,  for  necessity  is  a  pow- 
erful teacher." 

The  ecclesiastical  court  refused  to 
recognize  a  private  agreement  between 
husband  and  wife  to  live  apart.  Nash 
t;.  Nash,  i  Hagg.  Consist.  142;  Beeby 
V.  Beeby,  i  Eccl.  789;  Mortimer  v. 
Mortimer,  2  Hagg.  Consist.  3x8; 
Smyth  v»  Smyth,  4  Hagg.  Eccl.  509. 

The  chancery  court  also  refused  to 
establish  an  agreement  between  a  man 
and  his  wife  to  live  separate.  Wilkes 
V,  Wilkes,  2  Dickens  Ch.  Cas.  791. 

1.  Wilson  V.  Wilson,  i  H.  L.  Cas. 
538;  Marshall  v.  Marshall,  5  P.  Div. 
19.  In  Besant  v.  Wood,  12  Ch.  Div. 
620,  the  court  by  Jessel,  M.  R.  said: 
"  It  is  impossible  to  say  what  the  opin- 
ion of  a  man  or  judge  might  be  as  to 
what  public  policy  is.  For  a  great 
number  of  years,  both  ecclesiastical 
judges  and  lay  judges  thought  it  was 
something  very  horrible,  and  against 
public  policy  that  the  husband  and 
wife  should  agree  to  live  separate,  and 
it  was  supposed  that  a  civilized  country 
could  no  longer  exist  if  such  agreements 
were  enforced  by  courts  of  law,  whether 
ecclesiastical  or  not.  But  a  change 
came  over  judicial  opinion,  as  to  public 
policy ;  other  considerations  arose  and 
people  began  to  think  that,  after  all,  it 
might  be  better  and  more  beneficial  for 
married  people  to  avoid  in  many  cases 
the  expense  and  scandal  of  suits  of 
divorce  by  settling  their  differences 
quietly  by  the  aid  of  friends  out  of 
court,  although  the  consequence  might 
be  that  they  would  live  separately,  and 
that  was  the  view  carried  out  by  the 
courts  when  it  became  once  decided 
that  separation  deeds,  per  se,  were  not 
against  public  policy." 

2.  Powell  V.  Powell,  80  Ala.  595; 
Haverty  v.  Haverty,  35  Kan.  438. 

S.  A  husband  and  wife  may,  without 
intervention  of  a  trustee,  contract  to 
live  apart  in  consideration  of  their 
agreeing  not  to  take  legal  proceedings 
one  against  another  ;  e.  g,^  for  assaults. 
Such  consideration  being  executed,  she 
may  recover  (as  for  "money  paid  at 
the  defendant's  request")  at  the  rate 
fixed  by  the  verbal    agreement,  even 
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In  some  of  the  United  States  also  it  has  been  held  that  articles 
of  separation  between  husband  and  wife,  whether  entered  into 
before  or  after  the  separation,  are  against  law  and  public  policy, 
and  therefore  void.^  But  in  almost  all  the  States,  such  deed  is 
good  as  to  provisions  for  maintenance,  but  not  as  a  bar  to 
cohabitation.^ 

2.  Kodem  Leg^islation. — Statutes  of  some  States  inhibit  any 
change  of  marital  rights  and  obligations  other  than  by  judicial 
act.'  The  effect  of  separation  articles,  especially  as  to  third  per- 
sons, often  turns  upon  the  extent  to  which  the  legislature  has 
enabled  the  wife  to  contract.*  The  statutory  provisions,  there- 
fore, as  also  those  for  voluntary  separation,  are  very  unlike.^     An 


jwsuming  it  one  not  to  be  performed 
-within  one  year  under  the  Statute  of 
Frauds.  McGregor  v,  McGregor,  20 
Q.  B.  Div.  539. 

In  Wennhak  v,  Morgan,  20  Qj,  B. 
IMv.  635 — ^in  holding  that  a  husband's 
communicating  a  libel  to  his  wife  was 
not  publication,  after  the  plaintiff's 
counsel  had  cited  the  Married  Woman's 
Property  Act  of  1883 — the  court,  by 
Manisty,  J.,  said:  "The  maxim  and 
principle  acted  on  for  centuries  is  still 
in  existence — namely,  that,  as  regards 
thia  case,  husband  and  wife  are  in  point 
of  law  one  person.  ...  It  is,  after 
a.11,  a  question  of  public  policy,  or,  as  it 
liaa  been  well  called,  social  policy.  No 
doubt  that  principle  has  been  interfer- 
ed with  by  judge-made^  law.  Public 
opinion  has  altered  in  some  circum- 
stances, and  no  better  illustration  of 
that  can  be  given  than  the  change  of 
▼iew  as  to  deeds  of  separation  between 
husband  and  wife." 

1.  In  North  Carolina,  so  held,  in 
1867 — namely,  in  Collins  v,  Collins, 
Phil.  Eq.  (N.  Car.)  153;  93  Am.  Dec. 
606. 

But  that  court  is  not  now  of  that 
opinion.  See  Sparks  v.  Sparks,  94  N. 
Car.  537. 

In  Indiana,  in  i830,  the  old  English 
ecclesiastical  view  prevailed,  and  sepa- 
ration deeds  were  disapproved,  and 
only  sustained  in  an  exigency  for  the 
irife'fl  maintenance.  Reed  v.  Beazley, 
I  Blackf.  (Ind.)  97.  This  decision 
Chancellor  Kent  has  commended. 
3  Kent  Com.  177. 

In  Kentucky,  Uie  court  refused  to  en- 
force by  decree  a  contract  for  separa- 
tion, saying  it  was  against  public 
policy.  McCrocklin  v,  McCrocklin,  3 
B.  Mon.  (Ky.)  370. 

In  South  Carolina,  in  Converse  v. 
Converse,  9  Rich.  Eq.  (S.  Car.)  535— a 
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case  showing  fiendish  brutality  of  the 
husband — the  court  refused  to  change 
the  name  of  the  wife  to  that  of  her 
first  husband;  the  court,  by  Dargan, 
Ch.,  saying :  *'  How  do  I  know  that 
these  parties  may  not  become  recon- 
ciled ?  " 

a.  See  Marriage  Settlements, 
vol.  i4»  p.  567. 

8.  The  io-wa  Code,  although  allowing 
conveyances  between  husband  and 
wife,  inhibits  their  relinquishing  dower 
to  each  other.  Linton  v,  Crosby,  54 
Iowa  478. 

In  Louisiana,  "every  voluntary 
separation  of  property  is  mill  both  as 
respects  third  persons  and  the  hus- 
band and  wife  between  themselves." 
Louisiana  Rev.  Civil  Code,  1889,  § 
243. 

A  woman  owning  slaves,  married 
in  Louisiana,  and  was  removed  by  her 
husband  to  Kentucky,  where  she  sued 
for  alimony.  Held,  that  a  compromise 
of  the  suit  by  professed  agents  of  the 
parties,  not  made  the  decree  of  the 
court,  whereb3'  part  of  the  slaves  were 
surrendered  to  the  husband,  was  inef- 
fectual, both  at  law  and  in  equity,  to 
divest  her  title.  Beard  v,  Basye,  7  B. 
Mon.  (Ky.)i33. 

4.  See  Married  Women,  vol.  14,  p. 
614;  Separate  Property  of  Mar- 
ried Women,  vol.  21.  See  also  infra, 
this  title,  Effect, 

6.  Alabama. — Upon  ^  voluntary  sepa- 
ration," the  court  of  chancery  may,  on 
petition  of  one  party,  and  twenty  days' 
notice  to  the  other,  permit  the  father 
or  the  mother  to  have  the  custody  and 
control  of  the  children,  and  to  superin- 
tend and  direct  their  education,  having 
regard  to  the  prudence,  ability  and  fit- 
ness of  the  parents  and  the  age  and  sex 
of  the  children."  Alabama  Code,  1S86, 
42368. 
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Her  voluntary  abandonment  of  him 
against  his  consent  is  not  a  '*  voluntary 
separation.*'  Bryan  v,  Bryan,  34  Ala. 
516.  The  assent  of  both  may  be  im- 
plied, though  not  expressed.  Anony- 
mous, 55  Ala.  428.  His  wish  for  her  to 
fo  ma^' be  indicated  by  cruel  treatment, 
lardin  v,  Hardin,  17  Ala.  250;  5^  Am. 
Dec.  170. 

Arisona.^**  No  matrimonial  agree- 
ment  shall  be  altered  after  the  solem- 
nization of  the  marriage."  Arizona 
Rev.  Stat.  1887,  ^  3099. 

Arkaneaa. — As  to  the  husband's  trust 
settlement  for  the  wife's  support,  see 
Pillow  V,  Wade,  31  Ark.  678. 

Oallfomla. — A  husband  is  not  liable 
for  the  support  of  his  wife  "  when  she 
is  living  separate  from  him  by  agree? 
ment,  unless  such  support  is  stipu- 
lated in  the  agreement."  California 
Civil  Code,  1885,  ^  175.  The  mutual 
consent  is  a  sufficient  consideration 
for  the  agreement  to  separate.    ^  x6o. 

As  to  a  wife's  stipulation  in  a  sepa- 
ration deed  without  trustee  to  convey 
certain  realty  to  children,  see  Joyce  v. 
McAvoy,  31  Cal.  273;  89  Am.  Dec. 
172.  Deed  with  trustee  sustained. 
Wells  V.  Stout,  9  Cal.  479.  Wife  may 
recover  on  note  executed  to  her  by  her 
husband  during  coverture.  Wilson  v. 
Wilson,  36  Cal.  447. 

Colorado. — Procurement  by  fraud 
will  invalidate  the  agreement  Daniels 
V.  Daniels,  9  Colo.  133.  As  to  their  con- 
tracts with  each  other,  see  O'Connell 
V.  Taney,  16  Colo.  353. 

Connecticut. — In  Nichols  v.  Palmer, 
5  Day  (Conn.)  5a — an  action  against 
the  trustee  in  a  separation  deed — the 
court  by  Baldwin,  J.,  said  :  "  The  legis- 
lature has,  in  a  few  extraordinary  cases, 
without  dissolving  the  marriage,  en- 
forced a  separation;  yet  I  cannot  admit 
that  our  laws  have,  in  these  ways,  pro- 
vided for  all  cases  in  which  a  separa- 
tion may  be  proper,  nor  that  it  is  al- 
ways advisable  to  resort  to  them." 

A  separation  deed  stipulating  that 
the  wife  should  bring  a  petition  for 
divorce  at  the  husband's  escpense*  was 
disapproved.  Goodwin  v.  Goodwin,  4 
Day  (Conn.)  343.  As  to  the  validity  of 
gif^s  and  contracts  directly  between 
them,  see  Deming  v,  Williams,  26 
Conn.  m6;  68  Am.  Dec.  386. 

Tke  Dakotas.— The  husband  and  wife 
cannot,  by  any  contract  with  each  other, 
alter  their  legal  relations,  except  as  to 
property,  and  except  that  they  may 
agree  in  writing  to  an  immediate  sepa- 
ration, and  may  make  provision  for  the 


support  of  either  of  them  and  of  their 
children  during  such  separation.  I>a- 
kota  Comp.  L.  1887,  ^  2591.  The  mu- 
tual covenants  constitute  a  sufficient 
consideration  for  the  deed.    ^  2592. 

norlda. — As  to  the  Spanish  law,  see 
Florida  Dig.  L.  1881,  p.  754,  ^  2. 

Georgia.— The  contracts  of  a  married 
woman  are  generally  void.  Georgia 
Code,  1882,  ^  2730. 

As  to  the  right  of  the  wife's  adminis- 
trator to  recover  upon  a  bond  to  a 
trustee  conditioned  to  pay  the  annuity 
called  for  in  the  separation  deed,  see 
McLaren  v,  Bradford,  C3  Ga.  648. 
Deed  with  trustee  sustained.  Chap- 
man V.  Gray,  8  Ga.  341.  As  to  an 
agreement  for  alimony  pending  a  suit 
for  divorce,  see  Venable  v.  Craig,  44 
Ga.  437.^ 

Idaho. — As  to  marriage  settlements, 
etc.,  see  Idaho  Rev.  Stat.  1887,  ^  2500. 

Illinois. — As  to  the  wife's  contract, 
see  Illinois  Rev.  Stat.  1891,  791,  §  6. 
She  cannot  abandon  her  husband  with- 
out his  consent,  to  acquire  separate 
income.  Douglas  v,  Gausman,  68  III. 
170.  Equity  will  compel  him  to  pay 
promissory*  notes  given  upon  a  separa- 
tion to  secure  her  support,  but  fraudu- 
lently gotten  possession  of  by  him. 
Marfow  v.  Marlow,  77.  111.  633.  Her 
agreement  to  return. and  cohabit  will 
support  his  agreement  to  pay  money 
to  a  trustee  for  her  use.  Phillips  v. 
Meyers,  82  III.  67;  25  Am.  Rep.  195. 
Procurement  "by  undue  stress  upon  an 
invalid  wife  vitiates  the  deed.  WilletU 
V.  Willetts,  lOA  111.  122.  See  Cnim  v. 
Sawyer,  132  III.  443. 

Indiana. — The  wife  of  an  absentee 
has  all  the  rights  of  a  feme  sole.  In- 
diana Rev.  Stat.  1881,  ^  2234. 

A  parol  agreement  for  separation 
without  intervention  of  any  trustee 
was  sustained  in  Dutton  v.  Dutton,  30 
Ind.  452. 

Iowa. — A  separation  deed  will  be 
sustained  as  to  the  maintenance  and 
mutual  disposition  of  property  rights. 
Robertson  xk  Robertson,  25  Iowa  350. 

Kansas. — As  to  her  contracts,  etc., 
see   Kansas  Gen.  Stat.  1889,  ^^  3753, 

3757- 

Compromise  of  divorce  case  by  the 
attorneys  disapproved  for  undue  influ- 
ence. See  Haverty  v.  Haverty,  35 
Kan.  438.  Husband  and  wife  ihay  con- 
tract with  each  other  so  as  to  pass 
title.    Going  t\  Orns,  8  Kan.  85. 

Kentucky. — As  to  right  of  wife  of  a 
non-resident  to  contract,  see  Kentucky 
Gen.  Stat.  1887,  p.  727,  4  lo. 
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A  contract  for  separation  with  no 
trustee  will  not  be  enforced.  Simpson 
».  Simpson,  4  Dana  (Ky.)  140.  But 
one's  contract  to  support  his  wife,  made 
in  view  of  an  immediate  separation,  is 
valid ;  otherwise,  if  of  one  not  imme- 
diately future.  Gaines  v.  Poor,  3  Mete. 
(Kt.)  S03. 

A  recital  in  a  separation  deed  that 
she  had  abandoned  him  '*  without  legal 
cause  for  dower  or  alimony,"  was  held 

C>und  to  refuse  dower  after  his  death, 
ud  V.  Loud,  4  Bush  (Ky.)  453.  As 
to  her  testamentary  power  when  sep- 
arate, see  Hiram  v.  Griffin,  8  Bush 
(Ky.)  262. 

Lonlalana. — As  to  suit  for  separation 
of  property,  see  Bird  v.  Duralde,  23 
La.  Ann.  319;  Ford  v.  Kittredge,  26 
La.  Ann.  190;  Vickers  z^.  Block,  31  La. 
Ann.  673. 

Kalne. — **A  married  woman  may  re- 
lease to  her  husband  the  right  to  con- 
trol her  property."  Maine  Rev.  Stat. 
1883,  p.  524,  (  a.  Divorced  wife  may 
recover  on  note  executed  to  her  by  her 
husband  during  coverture.  Webster 
v.  Webster,   58  Me.  139;    4  Am.  Rep. 

253- 

Maryland. — As  to  her  contracts,  see 
Maryland  Pub.  Gen.  L.  1888,  pp.  Boo, 
802.  Only  by  causes  that  show  an  ab- 
solute impossibility  to  discharge  the 
marriage  duties  can  separation  be  jus- 
tified. A  wife  living  separate  from  her 
husband,  unjustifiably  and  without  his 
consent,  cannot  be  allowed  mainte- 
nance out  of  her  inherited  legal  estate. 
Schindel  v,  Schindel,  12  Md.  294. 

In  case  of  a  separation  deed  not  pro- 
viding for  indemnity  against  the  wife's 
jdebts,  the  court  will  not  compel  the 
husband  to  aid  in  giving  title  to  land 
she  has  assumed  to  convey.  Lippy  v. 
Mason heimer,  9  Md.  310. 

A  separation  deed  was  recognized  in 
Helms  V.  Franciscus,  2  Bland  Ch.  (Md.) 
544;  20  Am.  Dec.  402,  characterized  as 
••  a  case  of  a  very  singular  complexity.** 
A  separation  deed  signed  by  the  wife's 
attorney  and  not  by  herself,  was  held 
invalid.  Wallingsford  v.  Wallingsford, 
6  Har.  k  J.  (Md.)  485.  A  separation 
deed  with  trustee,  for  support,  protects 
the  husband,  while  complaint  against 
a  claim  for  necessaries  furnished  the 
wife.     Brown  v.  Brown,  5  Gill  (Md.) 

349. 

As  to  the  effect  of  a  husband*8  post- 
nuptial deed  to  a  trustee,  surrendering 
property  acquired  by  the  marriage,  to 
be  disposed  of  as  she  might  direct 
••during  coverture,*' where  he  survived 


her  and  she  died,  see  Hutchins  v, 
Dixon,  II  Md.  29.  A  separation  deed 
disposing  of  a  fund  as  to  survivor, 
children  and  representatives,  was  en- 
forced after  death  of  both.  McCubbin 
V.  Patterson,  16  Md.  179. 

tfassaehuBetts. — A  husband  and  wife 
cannot  transfer  property  to  each  other. 
Massachusetts  Acts,  1884,  ch.  132. 

A  bond  between  them  is  not  void  as 
against  public  policy.  Winn  v,  San- 
ford,  148  Mass.  139.  Deeds  wherein 
the  husband,  in  contemplation  of  imme- 
diate separation,  agrees  to  pay  a  trustee 
money  for  the  wife's  support,  are  not 
against  public  policy.  Fox  v,  Davis, 
113  Mass.  255 ;  18  Am.  Rep.  476.  Pa^'- 
ment  of  arrears  thereunder  may  be  en- 
forced after  her  death.  Holbrook  v, 
Comstock,  16  Gray  (Mass.)  109. 

The  title  to  a  note  handed  to  her  on 
separation,  held  to  remain  in  him.  Car- 
ley  V.  Green,  12  Allen  (Mass.)  104.  A 
note  and  mortgage  executed  by  a  hus- 
band^ in  1853  to  a  trustee  to  secure  the 
wife  for  payment  of  his  debts  from  her- 
own  funds,  held  invalid.  Phillips  v. 
Frye,  14  Allen  (Mass.)  36. 

Michigan. — As  to  a  married  woman's 
separate  property,  she  may  contract, 
convey  and  bequeath  as  if  unmarried. 
Michigan  Annot.  Stat.,  1882,  f  6395. 
"All  contracts  made  by  persons  in  con- 
templation of  marriage  shall  remain  in 
full  force  afler  marriage  takes  place." 
k  6299. 

One's  written  agreement,  in  consid- 
eration of  his  wife's  discontinuing  a 
divorce  suit  and  recohabiting,  to  pay 
her  from  his  estate  $500  thirty  days 
af^er  his  death,  held  to  be  valid  and  not 
a  mere  promise  to  make  a  gift.  Reith- 
maier  V.  Beckwith,  35  Mich.  no.  See 
Randall  v.  Randall,  37  Mich.  563;  infra, 
this  title,  Enforcement. 

KlnneBOta. — See  Minnesota  Stat.  1891, 
f  3866.  Except  as  to  real  estate,  she 
may  contract  with  her  husband  as  if 
sole;  they  shall  be  held  to  have  notice 
of  each  other's  contracts  and  debts, 
wherever  rights  of  creditors  come  in 
question.  ^  3687.  She  may  alone  re- 
release  dower  in  lands  of  a  former  hus- 
band.    Minnesota  Gen.  L.,  1891,  ch.  82. 

lfiB8l88lpx»l. — "The  common  law,  as 
to  the  disabilities  of  married  women, 
and  its  effect  on  the  rights  of  property 
of  the  wife,  is  totally  abrogated."  Mis- 
sissippi Rev.  Code,  1880,  ?  1 167.  "Hus- 
band and  wife  may  sue  each  other." 
i  1168. 

A  separation  deed  is  void  without, 
but  valid  with  a  trustee.    Stephenson 
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V.  Osborne,  41  MisB.  119;  90  Am.  Dec. 
358  (Ellett,  J.,  distinguishing  More  v. 
Ellis,  Bunburv  205;  and  Brighton  v. 
Chapman,  2  Anstr.  345 ;  and  disapprov- 
ing Hutton  V,  Hutton,  3  Pa.  St.  100). 
Compare  Carter  f.  Carter,  14  Smed.  & 
M.  (Miss.)  59;  Tourney  v,  Sinclair,  3 
How.  ( Miss.)  324.  There  must  be  mutual 
intent  to  separate.  Garland  v.  Gar- 
land, 50  Miss.  694. 

As  to  her  contract  rights,  see  Mis- 
souri Rev.  Stat.,  1889,  ^  6864.  Trust 
companies  may  *'  accept  from  and  exe- 
cute trusts  for  married  women,  in  re- 
spect to  their  separate  property." 
^  2836. 

Deed  no  bar  to  a  divorce.  Stokes  v, 
Stokes,  I  Mo.  330.  In  Gonsalis  v, 
Douchouquette,  i  Mo.  666^-in  1826, 
in  deciding  that  after  a  separation  con- 
tract, '*  dissolving  the  marriage,"  and 
dividing  the  community  property,  real 
property  conveyed  to  the  woman  could 
not  be  held  against  the  husband's  right 
of  possession — ^the  court,  by  Wash,  J., 
said  :  **  Although  the  English  courU  of 
chancery  have,  of  late,  gone  great 
lengths  in  lending  their  aid  to  the  exe- 
cution of  such  contracts,  we  feel  no  dis- 
position to  follow  their  example  at 
present,  and  sincerely  hop^  that  the 
time  is  far  distant,  when  the  condition 
of  society  ma^'  make  it  proper  for 
American  courts  to  do  so.  out  see 
Durrett  v,  Piper^  58  Mo.  551. 

Montana.-^*' A  married  woman  may 
make  contracts,  oral  or  written,  sealed 
or  unsealed,  and  may  waive  or  relin- 
quish any  right  or  interest  in  any  real 
estate,  either  in  person  or  by  attorney 
in  the  same  manner,  to  the  same  ex- 
tent, and  with  the  like  effect  as  a  mar- 
ried man  may  do."  Montana  Comp. 
Stat.,  1887,  $  1448. 

Helnraaka. — '*A  married  woman  shall 
not  be  bound  by  any  covenant  in  a 
joint  deed  of  herself  and  husband." 
Nebraska  Comp.  Stat.,  1889,  p.  651,  f  48. 
See  also  p.  566,  ^  2. 

The  wife  may  recover  on  a  note  ex- 
ecuted to  her  by  her  husband  during 
coverture.  May  v.  May,  9  Neb.  16;  31 
Am.  Rep.  399. 

Vtrada.  — "A  husband  and  wife 
.  .  .  may  agree  to  an  immediate 
separation,  and  may  make  provision 
for  the  support  of  either  of  them  and 
of  their  children  during  such  separa- 
tion." Nevada  Gen.  Stat.,  1885,  ^  518. 
The  mutual  consent  is  a  sufficient  con- 
sideration therefor.    $  519. 

Hew  Hampsblrt. — ^The  wife  of  an 
alien  may,  after  six  months*  residence, 


hold  and  convey  real  property  as  if 
sole,  and  have  exclusive  custody  of  her 
minor  children  living  with  her.  New 
Hampshire  Gen.   Laws,    1891,  p.  499, 

Under  the  statute  of  x86o,  giving  the 
wife  control  of  her  separate  property 
she  may,  it  seems,  contract  with  her 
husband  thereon.  Perkins  v,  George, 
45  N.  H.  453.  A  note  and  mortgage 
executed  by  the  husband  with  a  view 
to  a  divorce,  held  void.  Cross  v.  Cross, 
58  N.  H.  373. 

Mew  Jenty.— The  wife  may  contract 
as  if  sole,  except  as  accommodation 
indorser,  guarantor  or  surety.  Netv 
Jersey  Rev.,  1877,  p.  637,  ^  5. 

A  deed  not  signed  by  the  trustee, 
held  not  operative  except  as  an  agree- 
ment to  live  separate.  Emery  f. 
Neighbour,  7  N.  J.  L.  142;  11  Am. 
Dec.  541. 

The  husband's  conveyance  to  a 
trustee  for  the  use  of  his  wife  on  exe- 
cuting articles  of  separation,  will  not 
be  set  aside  for  her  subsequent  adul- 
tery while  living  apart.  Dixon  v. 
Dixon,  23  N.J.  Eq.  316. 

H«w  Tork. — A  married  woman  majp 
contiract  as  if  unmarried.  This  pro- 
vision does  not  apply  to  any  contract 
between  husband  and  wife.  Neiv 
fork  Rev.  Stat.  (Banks')  1889,  p.  1404, 
44  28,  29. 

In  certain  cases,  cruelty,  conduct 
rendering  cohabitation  unsafe  and  im- 
proper, abandonment,  neglect  to  pro* 
vide  for  the  wife,  an  action  may  be 
maintained  for  separation  "from  bed 
and  board,  forever,  or  for  a  limited 
time."    Id.,  page  887,  421. 

As  to  the  wife's  power  under  the 
acts  of  1848,  1849  and  i860,  see  Wal- 
lace V.  Bassett,  41  Barb.  (N.  Y.)  92, 
sustaining  a  separation  deed.  Com- 
pare Griffin  v.  Banks,  37  N.  Y.  621 ; 
Carpenter  v.  Osborn,  X02  N.  Y.  553. 

For  other  New  Tork  decisions  upon 
separation  deeds,  see  infra^  this  title, 
Requisites y  Effect,  etc.,  notes.  A  lead- 
ing and  reviewing  case,  sustaining  a 
separation  and  a  mortgage  conditioned 
on  fulfillment  of  the  stipulations  for 
the  wife's  maintenance,  is  Calkins  v. 
Long,  22  Barb.  (N.  Y.)  ^;  but  therein 
the  court,  by  Mason,  t.,  shares  the 
doubt,  as  to  public  policy,  etc.,  ex- 
pressed by  Walworth,  Ch.,  in  Carson 
v,  Murray,  3  Paige  (N.  Y.)  500. 

As  to  construction  and  effect  of  con- 
ditions relating  to  annuities,  see  Crans- 
ton r.  Plumb,  54  Barb.  (N.  Y.)  39; 
Magee  v.   Magee,  67   Barb.   (N.  Y.) 
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7;   Champlin  v.  Champlin,  x  Hoff. 

h.  (N.  Y.)  55. 

Nortli  Carollii&. — A  woman  living 
apart  under  a  registered  deed  of  sepa^ 
ration,  may  be  a  free  trader.  North 
Carolina  Code,  1883,  %  1831.  "No 
contract  between  a  husband  and  wife 
made  during  coverture  shall  be  valid 
to  affect  or  change  anj  part  of  the  real 
estate  of  the  wile,  or  the  accruing  In- 
come thereof,  for  a  longer  time  than 
three  jears.  .  .  ."  §  1835.  Contracts 
between  husband  and  wife,  not  forbid- 
den by  the  preceding  section  and  not 
inconsistent  with  public  policy  are 
valid.  4  1836.  As  to  North  Carolina 
ideas  of  '*  public  policy,'*  see  sufra^  this 
title.  Historical  View,  note.  Collins 
V.  Collins,  Phil.  Eq.  ^N.  Car.)  153;  93 
Am.  Dec.  153.  Commenting  on  this 
case  in  Sparks  v.  Sparks,  of  N.  Car. 
531,  the  court,  by  Smith,  6.  J.,  said : 
"It  may  admit  of  question,  in  view  of 
subsequent  changes  in  the  law  of  mar- 
riage in  respect  to  the  property  rights 
of  the  woman,  whether  the  proposition, 
in  its  unlimited  extent,  can  now  be  up- 
held. A  voluntary  separation,  under 
some  circumstances,  is  recognized  as  a 
legal  condition,  out  of  which  may  arise 
certain  powers  to  be  exercised  over 
her  estate." 

Ohio. — **A  husband  or  wife  may  en- 
ter into  any  engagment  or  transaction 
with  the  other,  or  with  any  other  per- 
son, which  either  might  if  unmarried ; 
subject,  in  transaction  between  them- 
selves, to  the  general  rules  which  con- 
trol the  actions  of  persons  occupying 
confidential  relations  with  each  other." 
Ohio  Rev.  Stat.,  1890,  §  31 13.  "A  hus- 
band and  wife  cannot  by  any  contract 
with  each  other  alter  their  legal  rela- 
tions, except  that  they  may  agree  to 
any  immediate  separation,  and  may 
make  provision  for  the  support  of 
them  and  their  children  durine;  the 
separation."    ^  31 13-     (Act  of  1887.) 

Articles,  with  trustee,  for  separation 
and  the  wife's  maintenance  are  not 
against  public  policy.  Bettle  v,  Wil- 
son, 14  Ohio  257 ;  Crooks  v.  Crooks,  34 
Ohio  St  610.  So  also  even  without  a 
trustee.    Garver  v.  Miller,  x6  Ohio  St. 

527. 

A  post-nuptial  agreement,  appropri- 
ating property  to  her  separate  use, 
though  void  at  common  law,  will  be 
sustained  in  equity.  Wood  v.  Warden, 
30  Ohio  518.  Compare  as  to  an  oral 
agreement,  Thomas  v.  Brown,  10  Ohio 
St.  247. 

Oklalioina. — Same    provision    for    a 


separation  agreement  as  that  of  Neva* 
da,     Oklahoma  Stat,,  1890,  ^^  2987-8. 

Oregon. — Conveyance  by  husband  or 
wife  to  the  other  is  valid.  Oregon 
Annot.  Laws,  1892,  §  2871.  They  may 
contract  with  each  other.  Note  to 
§2869. 

PennaylTania. — By  "  the  married  per- 
sons* property  act"  of  1887,  B.  P.  Dig. 
Pennsylvania  L.,  p.  2336,  the  wife 
may,  without  a  trustee,  acquire,  hold, 
use,  and  dispose  of  her  property  as  if 
she  were  a  Verne  sole.  Her  covenant 
in  a  separation  deed  made  in  1833,  not 
to  "  claim  any  jointure,  dower,  or 
thirds,"  held  to  preclude  her  from 
receiving  the  $300  allowed  widows  by 
the  Pennsylvania  act  of  185 1.  Dil- 
linger's  Appeal,  35  Pa.  St.  357.  Com- 
pare SpeidePs  Appeal,  107  Pa.  St  18. 

As  early  as  1846  the  doctrine  was 
deemed  well  settled  that  separation 
deeds  '*  are  valid  and  effectual,  both 
at  law  and  in  equity,  provided  their 
object  be  actual  and  immediate,  and 
not  a  contingent  or  future  separation." 
Hutton  V,  Hutton,  3  Pa.  St  104;  Com. 
V.  Richards^  131  Pa.  St.  209. 

Bbode  iBland. — As  to  her  contract 
rights,  see  Rhode  Island  Pub.  Stat 
1^2,  p.  423,  ^  6.  In  absence  of  ex- 
press provision  to  the  contrary,  a  sepa- 
ration deed  is  no  bar  to  a  divorce. 
Fosdick  V,  Fosdick,  15  R.  I.  130. 

South  Carolina. — **  Instruments  in  the 
nature  of  marriage  settlements,"  to  be 
good  against  creditors,  must  be  reg- 
istered within  forty  days  of  execution. 
S.  Car.  Stat,  1882,  ^  2039. 

A  bond  to  a  trustee,  reciting  agree- 
ment to  live  separate,  and  conditioned 
to  pay  an  annual  sum  for  the  use  of 
the  wife,  is  valid ;  and  it  may  be  shown 
by  parol  evidence  that  a  separation  had 
previously  taken  place,  and  that  the 
bond  was  given  to  compromise  a  suit 
for  alimony.  Buckner  v,  Ruth,  13 
Rich.  (S.  Car.)  157. 

Tennessee. — **  Married  women  over 
the  age  of  twenty-one  years,  owning 
the  fee  or  other  legal  or  equitable  in- 
terest or  estate  in  real  estate,  who  have 
abandoned  their  husbands,  or  whose 
husbands  may  be  non  compos  mentis^ 
insane,  or  of  unsound  mind ;  or  whose 
husbands  may  fail  or  refuse  to  cohabit 
with  or  have  abandoned  them,  shall 
have  the  same  powers  of  disposition  by 
will,  deed,  or  otherwise  as  are  possessed 
by  unmarried  women."  Tennessee 
Code,  1884,  §  3346.  The  husband's 
concurrence  therein  is  not  necessary. 
^  3347. 
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act  enabling  a  married  woman  to  contract  as  if  sole  as  to  her  sep- 
arate property,  may,  in  absence  of  contrary  proviso,  apply  to 
articles  entered  into  with  her  husband ;  such  statute  must  be  lib- 
erally construed.* 

3.  BeqointeB — a.  Form. — No  particular  form  is  prescribed  for 
the  deed,  either  by  statute  or  usage.* 


The  husband  maj  be  estopped  by  a 
separation  bond  from  claiming  any 
portion  of  the  wife's  estate.  Gooa- 
rich  u.  Bryant,  5  Sneed  (Tenn.)  325. 
As  to  cancellation  of  a  separation  bond 
by  the  fact  of  reconciliation,  see  Keys 
V,  Keys,  xx  Heisk.  (Tenn.)  425. 

Texas. — "The  wife  may  contract 
debts  for  necessaries  furnished  herself 
or  children,  and  for  all  expenses  which 
may  have  been  incurred  by  the  wife 
for  the  benefit  of  her  separate  prop- 
erty." Texas  Civil  Stat,  1S89,  §  2854. 
For  such  debts  the  husband  and  wife 
shall  be  sued  jointly.     §  1205. 

That  the  wife  continue  to  live  with 
her  husband  is  not  a  valid  consideration 
for  a  post-nuptial  obligation  executed 
by  him;  e,  g.^  a  note  making  her 
brother  payee.  Roberts  r.  Frisby,  38 
Tex.  219.  Compare  the  wife's  fraud  as 
to  the  note  in  Ximines  v.  Smith,  39 
Tex.  49. 

Utah. — The  separate  property  of  each 
spouse  **  may  be  held,  managed,  con- 
trolled, transferred,  and  in  any  manner 
disposed  of  by  the  spouse  so  owning  or 
acquiring  it,  without  any  limitation  or 
restriction  by  reason  of  marriage." 
Utah  Comp.  L.,  1888,  ^  2528. 

By  the  Edmunds-Tucker  Law  of  1887 
(dissolving  the  incorporation  of  the 
Mormon  church),  ^  18,  "  a  widow  shall 
be  endowed  of  a  third  part  of  all  lands 
whereof  her  husband  was  seised  of  an 
estate  of  inheritance  at  any  time  during 
the  marriage." 

Vermont. — An  agreement  of  separa- 
tion, signed  by  the  husband  and  the 
wife's  father,  as  her  agent,  was  held  to 
be  a  good  defense  to  her  petition  for  a 
divorce  for  acts  of  cruelty  occurring  be- 
fore the  agreement.  Squires  v.  Squires, 
53  Vt.  208 ;  38  Am.  Rep.  668. 

Virginia. — A  married  woman  may 
contract  as  if  sole  in  respect  to  her 
trade,  services  or  separate  estate.  Vir- 
ginia Code,  1887,  §  2288. 

A  separation  deed  executed  under 
apprehension  of  a  suit  for  divorce  for 
the  wife's  adultery  was  held  invalid. 
Switzer  v.   Switzer,   26    Gratt.    (Va.) 

574- 
As  to  the  validity  of  separation  deeds 
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in  Virginia  in  general,  see  dicta — 
question  undecided — in  Harshberger  v, 
Alger,  31  Gratt.  (Va.)  52. 

Waahlngton. — *"  The  earnings  and  ac- 
cumulations of  the  wife  iind  of  her 
minor  children  living  with  her,  or  in 
her  custody  while  she  is  living  separate 
from  her  husband,  are  the  separate  prop- 
erty of  the  wife."  Washington  Gen. 
Stat.,  1891,  4  1403. 

Wert  Virginia. — A  wife  may  control 
her  separate  property,  but  not  dispose 
of  her  real  estate  without  her  husband's 
consent,  unless  she  be  living  apart  from 
him  or  he  be  non  compos  mentis.  West 
Virginia  Code,  1891,  p.  620,  §  2.  If  by 
an  ante-nuptial  agreement  or  other- 
wise he  has  acquired  any  of  her  sepa- 
rate property,  he  shall  be  liable  for  her 
ante-nuptial  debts  contracted  for  its 
value.  %  10.  There  are  five  classes  of 
debts  for  which  she  may  charge  her 
separate  property.    §  12. 

WliconBln. — The  wife's  separate  prop- 
erty and  earnings  shall  not  be  subject 
to  her  husband  s  control.  Wisconsin 
Annot.  Stat.,  1889,  ^^  2341-3. 

A  mutual  agreement  for  each  to  re- 
lease all  interest  in  the  property  of  the 
other  (not  in  view  of  separation) — ^held 
void.    Leach  v.  Leach,  65  Wis.  284. 

Construction  of  the  terms  of  the 
agreement  in  regard  to  her  dwelling 
place.     Houghton  r.  Milburn,  54  Wis. 

554- 

1.  Wells  V.  Caywood,  3  Colo.  493. 

2.  In  Hitner's  Appeal,  54  Pa.  St.  no, 
the  preamble  recited  that  whereas  ir- 
reconcilable differences  had  arisen.  • 

For  precedents,  see  Barker  v.  Bar- 
ker, 2  Adams  285;  Bettlex'.  Wilson,  14 
Ohio  257;  Bratton  v.  Massey,  i^  S. 
Car.  281 ;  Emery  r.  Neighbour,  7  N.  J. 
L.  142;  II  Am.  Rep.  541.  For  the 
case  of  a  tripartite  deed,  see  Loftus  z\ 
Penn,  i  Swan  (Tenn.)  445;  Burk- 
holder's  Appeal,  105  Pa.  St.  31 ;  Dil- 
linger's  Appeal,  35  Pa.  St.  357. 

A  mere  parol  contract  for  separation 
may  be  valid.  Nichols  v.  Palmer,  5 
Day  (Conn.)  47. 

For  a  precedent  for  bond  to  the 
trustee,  see  Buckner  v.  Ruth,  13  Rich. 
(S.  Car.)  157.     For  bond  to  the  wife  to 
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b.  Essentials. — It  is  evident  from  what  has  been  said  above, 
and  from  the  principle  of  the  matter,  that  the  rights  of  the  public 
are  not  to  be  ignored  in  a  voluntary  marital  separation ;  where- 
fore it  follows  that  a  bargain  for  a  future  separation  is  invalid, 
while,  a  separation  having  once  taken  place,  a  provision  looking 
to  the  wife's  maintenance  is  valid  and  proper.* 

c.  Consideration. — As  between  the  parties,  the  husband's 
<luty  to  support  his  wife  is  a  sufficient  consideration  for  his  promise 
to  pay  her  an  allowance.*  She  must  have  some  valuable  consid- 
-eration  for  the  release  of  her  rights.^  There  must  also  be  some 
valuable  consideration  against  existing  creditors,  as,  for  instance, 
a  third  party's  promise  to  indemnify  him  against  her  debts.* 

Mutual  consent  may  be,  perhaps  of  itself  alone,  a  sufficient 
consideration  for  the  contract ;  certainly,  if  so  declared  by  stat- 
ute.* Conciliation  and  the  family's  highest  interests  are  deemed 
as  weighty  as  any  mere  pecuniary  consideration.*  The  trustees* 
indemnifying  the  husband  against  the  wife's  future  debts  is  a  val- 
uable consideration,  and  takes  the  conveyance  out  of  the  statute 
of  fraudulent  conveyances.'' 


secure  note  executed  to  a  third  partj 
for  her  use,  see  Goodrich  v.  Bryant,  5 
Sneed  (Tenn.)  326. 

1.  Vai2ey's.Set.  Prop.,  p.  1438;  Shel- 
ford's  Mar.  &  Div.  608;  Bishop's  New 
Com.  Mar.,  D.  &  S.,  §  1312;  Schouler*8 
Dom.  Rel.  (4th  ed.),  §  217;  Carpenter 
-v,  Osborn,  102  N.  Y.  552 ;  Fox  v.  Davis, 
113  Mass.  255  ;  18  Am.  Rep.  476 ;  Rob- 
ertson V.  Robertson,  25  Iowa  350. 

S.  Jones  r.  Clifton,  loi  U.  S.  225; 
Phillips  V.  Meyers,  82  111.  67;  25  Am. 
Rep.  295;  Horder  r.  Horder,  23  Kan. 
391 ;  33  Am.  Rep.  167. 

There  need  be  no  consideration  as 
between  the  husband  and  the  trustee. 
Oriffin  V.  Banks,  37  N.  Y.  621. 

S.  Robertson  v.  Robertson,  25  Iowa 
350.  Compare  Switzer  v,  Switzer,  26 
Oratt.  (Va.)  574. 

Release  of  marriage  rights  may  be  a 
valid  consideration.  Hobbs  v.  Hull,  i 
Cox  445.  So  also  release  of  a  claim  for 
alimony.  Bratton  v\  Massey,  15  S. 
Car.  277. 

4.  Wells  r.  Stout,  9  Cal.  479;  Dupre 
V,  Rein,  56  How.  Pr.  (N.  Y.)  228.  Corn- 
fare  Harshberger  v.  Alger,  31  Gratt. 
<Va.)52. 

In  England  a  deed  in  consideration 
of  separation  alone  has  been  held  to 
be  voluntary,  and  not  good  against  ex- 
isting creditors.  Fitzer  v,  Fitzer,  2 
Atk.  511 ;  Clough  v.  Lambert,  10  Sim. 

»74- 

A  covenant  that  the  wife  take  an  an- 
nuity in  full  satisfaction  for  support,  is 


in  substance  a  covenant  to  indemnify 
the  husband  against  her  <iebts.  Mc- 
Donnel  v.  Murphy, 'Fox  &  S.  279. 

In  a  deed  under  seal  a  recital  that 
divers  unhappy  differences  exist,  "was 
held  to  import  a  sufficient  considera- 
tion. **  There  may  have  been  circum- 
stances that  justified  the  wife  in  apply- 
ing for  a  divorce  a  mensa  et  tkoroJ^ 
Clough  v»  Lambert,  10  Sim.  174. 

In  Randall  v.  Randall,  37  Mich.  573, 
the  court,  by  Cooley,  C.  J.,  said  :  **  The 
legal  presumption  is  that  her  services 
and  the  comfort  of  her  society  are  of  a 
worth  to  him  fully  equal  to  all  the  ob- 
ligations which  the  law  imposes  upon 
him  because  of  the  marital  relation." 

Forbearance  not  to  sue  for  a  divorce 
has  been  held  to  be  a  good  considera- 
tion. Angier  v.  Angier,  Gibb.  Eq. 
152.  Or  for  a  nullity  of  marriage. 
Wilson  V,  Wilson,  i  H.  L.  Cas.  538. 
One's  compromise  of  a  misdemeanor 
has  been  held  to  be  a  good  consid- 
eration. Elworthy  v.  Bird,  2  Sim.  & 
Stu.  572. 

5.  See  supray  this  title,  Modern  Leg- 
islation^ the  statutes  of  California^ 
Dakota^  Nevada  and  Oklahoma, 

6.  Jodrell  v.  Jodrell,  9  Beav.  45. 

As  to  the  effect  of  a  reconciliation 
immediately  after  execution  of  the  deed 
in  the  question  of  consideration,  see 
Kehr  V.  Smith,  20  Wall.  (U.  S.)  33. 

7.  Stevens  v.  Olive,  2  Bro.  C.  C.  90; 
Hargrovcs  v,  Meray,  2  Hill  Eq.  (S. 
Car.)  222. 
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d.  Trustees. — Formerly  it  was  deemed  absoliltely  necessary- 
that  the  property  bf  which  the  wife  was  to  have  exclusive  use  be 
vested  in  trustees  for  her  benefit ;  and  that  the  husband's  agree- 
ment should  be  made  with  such  trustees,  or  at  least  with  some^ 
body  capable  of  contracting  with  him  for  her  benefit.*  This  is 
still  customary  and  proper,  but  is  not  indispensable.^ 

e.  Provision  for  Children.— Ordinarily,  the  law  gives  the 
father  the  custody  of  the  children.'     The  courts,  however,  .look 


On  a  separation  in  a  deed  executed 
between  the  husband  and  wife  and  the 
trustees  of  their  marriage  settlement, 
she  charged  her  separate  property*  with 
payment  of  an  annuity  to  him,  and  he 
covenanted  to  permit  her  during  and 
notwithstanding  the  coverture,  to  receive 
and  enjoy  to  her  own  sole  and  separate 
use  all  the  property  to  which  she,  or  he 
in  her  right,  was  or  at  any  time  might 
be  entitled.  On  a  bill  filed  after  her 
decease  for  arrears  of  the  annuity,  held, 
that  his  release  of  his  marital  right  in 
her  future -acquired  property  was  a 
good  consideration  to  support  his  claim 
to  the  annuity.  Logan  v.  Birkitt,  i  M. 
&  K.  220. 

1.  In  Marshall  v.  Rutton,  8  T.  R. 
545,  the  court,  by  Lord  Kenyon,  C.  J., 
said  :  **  From  the  incapacity  of  a  married 
woman  to  contract,  or  to  possess  per- 
sonal property  which  may  be  the  sub- 
ject of  contract,  men  and  their  wives 
desirous  of  living  separate  have  found 
it  necessary  to  have  recourse  to  the  in- 
tervention of  trustees,  in  whom  the 
property,  of  which  it  is  intended  she  shall 
have  the  disposition,  may  vest  uncon- 
trolled by  the  rights  of  her  husband, 
and  with  whom  he  may  contract  for 
her  benefit ;  but  in  such  property 
the  woman  herself  acquires  no  legal 
interest  whatsoever.  Of  such  trusts, 
courts  of  equity  alone  can  take  notice.*' 
Compare  Harvey  v.  Harvey,  i  P. 
Wms.  125;  Burton  v,  Pierpont,  2  P. 
Wms.  79;  Peacock  v.  Monk,  2  Ves. 
190 ;.  Worrall  t;.  Jacob,  3  Mer.  256. 

In  Mississippi^  in  1857,  intervention 
of  a  trustee  was  held  necessary.  Mills 
V.  Richards,  34  Miss.  77. 

In  Ne7v  Tork  so  also,  as  late  as  1878. 
Dupre  V.  Rein,  56  How.  Pr.  (N.  Y.) 
228. 

2.  See  Story  Eq.  Jur.  (13th  ed.)  1380; 
Garver  v.  Miller,  x6  Ohio  St.  527; 
Wilson  V,  Wilson,  i  H.  L.  Cas.  538; 
Dillinger's  Appeal,  35  Pa.  St.  357. 

Before  the  present  law  extending  the 
property'  rights  of  married  women,  it 
had  been  held,  in  a  case  often  cited  in 
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this  connection,  that .  to  enable  a  feme- 
covert  to  dispose  of  her  real  estate,  in 
equity,  it  is  not  necessary  that  the  legal 
estate  be  vested  in  trustees.  A  mere- 
agreement  entered  into  before  marriage 
that  she  should  have  power  to  dispose 
of  her  real  estate,  during  coverture,  will 
enable  her  to  do  so.  Bradish  v,  Gibbs^ 
3  Johns.  Ch.  (N.  Y.)  523.  But  com- 
pare Cropsey  v.  Mc Kinney,  30  Barb. 
(N.  Y.)  47;  Beach  v.  Beach,  2  Hill  (N. 
Y.)  260;  38  Am.  Dec.  584;  Marshall  v^ 
Rutton,  8  T.  R.  547 ;  Legard  r.  John- 
son, 3  Ves.  352. 

Mediumship  of  a  trustee,  and  an 
agreement  for  an  immecNate  separation,, 
and  separate  allowance  for  the  wife**- 
support,  were  upheld  in  Carson  v, 
Murray,  3  Paige  (N.  V.)483;  Carter 
V,  Carter,  14  Smed.  &  M.  (Miss.)  59;. 
Bettle  V,  Wilson,  14  Ohio  257. 

In  Randall  v.  Randall,  37  Mich.  ^72,. 
after  citing  Walker  v,  Beal,  9  Wall. 
(U.  S.)  743,  and  other  decisions  that 
"  have  settled  the  law  beyond  further 
controversy "  in  favor  of  separatiort 
deeds  generally,  the  court  by  Cooley,. 
C.  J.,  said:  *' In  some  of  these  case& 
the  articles  have  been  enforced  against 
the  husband  or  his  estate,  and  in  others^ 
against  the  wife  or  her  estate,  and  al- 
though a  trustee  for  the  wife  has  been 
usually  provided  for  by  the  articles  in 
whose  name  suits  on  her  behalf  might 
be  brought,  it  was  long  ago  determined 
that  this  was  wholly  unnecessary,  and 
that  equity,  whenever  it  became  need- 
ful, would  give  effect  to  provisions  on. 
her  behalf  by  adjudging  the  husband  to 
be  her  trustee,  and  requiring  him  to  ac- 
count accordingly,"  And  he  thereupon 
cited  Wallingsford  v,  Allen,  10  Fet. 
(U.  S.)  583;  Garver  v.  Miller,  16  Ohio- 
St.  527;  Houghton  V,  Houghton,  14 
Ind.  505  ;  77  Am.  Dec.  69. 

8.  See  Parent  and  Child,  vol.  17^ 
p.  364,  et  seq.;  Eraser's  Par.  and  Child 
(2d  ed.),  p.  65 ;  Torrington  xk  Norwich^ 
21  Conn.  543;  State  v.  Libbey,  44  N. 
H.  321 ;  People  v.  Mercein,  8  Paige 
(N.  Y.)  47;  rev'd  25  Wend.  (N.  Y.). 
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to  the  child's  welfare  as  paramount,*  and  award  the  custody  to 
that  parent  who  is  most  proper,  fit  and  able  to  promote  the  same.* 
If  not  prejudicial  to  this,  any  family  arrangement  in  the  deed  as 
to  custody,  visits,  etc.,  will  be  sustained.*^  Under  the  present 
English  law,*  a  provision  as  to  children  is  construed  wholly  with 
regard  to  their  welfare.* 


^;  3  Hill  (N.  Y.)  399;  38  Am.  Dec. 

He  maj  revoke  a  parol  transfer  of 
this  right.     Squire  v.  Whipple,  i  Vt.  72. 

After  such  transfer  he  may  regain 
possession  by  habeas  corpus,  Reg.  v. 
Smith,  16  Eng.  L.  &  Eq.  221. 

For  a  valuable  case  (embarrassed  by 
the  mother's  adultery,  etc.),  see  Kremef- 
^rg  V.  Kremelberg,  52  Md.  553. 

1.  State  V.  Baird,  21  N.  J.  Eq.  384; 
Trimble  v.  Trimble,  15  Tex.  18;  Peti- 
tion of  Smith,  13  III.  138 ;  Wand  v. 
Wand,  14  Cal.  512;  McBride  v.  Mc- 
Bride,  1  Bush  (Ky.)  15;  In  re  Besan^, 
L.  R.,  II  Ch.  Div.  508;  State  v.  Smith, 
6  Me.  462;  20  Am.  Dec.  324. 

2.  In  re  Welch,  74  N.  Y.  209;  Peo- 
ple V,  Turner,  55  III.  280 ;  8  Am.  Rep. 
^5;  Garner  v,  Gordon,  41  Ind.  92; 
Drumb  v.  Keen,  47  Iowa  435;  Green 
•V.  Green,  52  Iowa  403;  Rowe  v,  Rowe, 
28  Mich.  353;  State  v.  English,  31  N. 
J.  Eq.  543;*McKim  v.  McKim,  12  R. 
I.  462;  34  Am.  Rep.  694;  Ward  v. 
Roper,  7  Humph.  (Tenn.)  iii;  Bx 
parte  Hewitt,  11  Rich.  (S.  Car.)  326. 

3.  Besant  v.  Wood,  12  Ch.  Div.  605; 
Hamilton  v.  Hector,  L.  R.,  13  Eq.  511; 
Duryea  v.  Bliven,  122  N.  Y.  567;  Allen 
V,  Affleck.  64  How.  Pr.  (N.  Y.)  380. 

4.  36  Vict.,  ch.  12,  §  2.  As  to  the  effect 
of  the  Talfourd  Act  allowing  the 
mother  access  to  infant  children,  see 
In  re  Elderton,  25  Ch.  Div.  220. 

6.  In  the  deed  of  a  medical  officer  in 
the  British  army,  having  four  children, 
the  eldest  eleven  and  the  youngest 
three  years  old,  he  stipulated  that  afler 
his  approaching  absence  in  India,  he 
-should  resume  their  entire  custody,  the 
wife  to  be  accorded  full  and  free  access 
to  them,  to  the  extent,  at  least,  of  her 
having  the  opportunity  of  spending  one 
-day  in  every  fortnight  with  them. 
Four  years  afterwards  he  was  ordered 
to  Egypt,  and  proposed  to  take  the  first 
•child,' a  daughter,  and  the  third  one,  a  ' 
4on,  with  him.  On  her  application  for 
an  injunction — ^held,  that  the  deed  did 
^ot  preclude  htm  from  taking  them; 
there  being  no  proof  that  his  purpose 
was  to  prevent  her  having  access  to 
them.     Hunt  v.  Hunt,  28  Ch.  Div.  606. 


Where  the  husband  had  indecently 
conducted  himself  towards  his  female 
child  seven  years  old,  a  stipulation  in 
the  deed  giving  the  wife  the  sole  care, 
protection,  and  management  of  the 
children,  was  held  not  to  be  contrary 
to  public  policy.  Swift  v.  Swift,  4  De 
G.  J.  &  S.  710;  34  Beav.  266. 

In  McAllister  v,  McAllister,  10 
Heisk.  (Tenn.)  345 — where  the  husband 
had  used  personal  violence  against 
the  wife  and  she  appealed  from  an 
award  of  referees  under  the  separation 
deed — the  court  by  McFarland,J.,  said: 
"  The  most  embarrassing  question  we 
have  had  to  consider  is  in  regard  to  the 
custody  of  the  children.  This  is  a 
right  we  would  interfere  with  with  the 
greatest  delicacy  and  caution.  We  can- 
not foresee  the  probable  course  of  fu- 
ture events  sufficiently  to  enable  us  to 
form  an  opinion  as  to  how  the  interests 
of  the  children  will  best  be  promoted. 
.  .  .  Their  tender  age  makes  it  prob- 
able that  for  the  present  the  complain- 
ant [mother]  should  have  their  custody. 
.  .  .  But  we  cannot  say  that  this 
will  continue  so.  .  .  .  'We  doubt 
not  that  he  has  affection  for  them  that 
should  be  respected,  and  his  rights  re- 
garded.'* He  was  allowed  "full  liberty 
to  visit  them." 

Hope  V.  Hope,  L.  R.,  3  P.  &  M.  326, 
and  Vansittart  v,  Vansittart,  4  K.  &  J. 
62,  led  to  enactment  of  36  Vict.  12,  de- 
claring the  deed  not  invalidated  by  its 
providing  for  the  father's  giving  up 
custody  of  an  infant  to  the  mother ;  and 
leaving  enforcement  discretionary  with 
the  court. 

Trivial  breaches  of  a  husband's 
covenants  in  the  deed  will  not  debar 
him  from  getting  enjoined  an  action 
by  the  wife  for  restitution  of  conjugal 
rights ;  e,  g.^  after  covenanting  to  al- 
low an  infant  child  to  remain  with 
her,  his  concurring  as  next  friend  in  a 
petition  under  the  infant's  Custody  Act 
(36  Vict.,  ch.  12)  for  its  removal 
from  her  custody,  ordered  by  the 
court ;  this  not  being  an  actual  breach. 
Besant  v.  Wood,   12    Ch.   Div.    605. 

In  a  separation  agreement,  the  wife 
stipulated    to    hold    certain    land     for 
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4.  Avoidanoe. — The  ordinary  grounds  for  avoiding  a  contract 
apply  to  a  separation  deed ;  e.  g,,  procurement  by  fraud  or  undue 
stress,  etc.,^  except,  sDmetimes,  in  case  of  infancy  and  coverture.* 
Resumption  of  cohabitation,  restoring  the  former  relations,  will 
also  avoid  the  deed.' 

The  fact  that  before  the  marriage  the  wife  had  had  illicit  inter- 
course  with  another  than  the  husband,  and  induced  hioi  to 
execute  the  deed  in  contemplation  of  a  renewal  thereof,  would  be 
ground  for  its  avoidance.* 


benefit  of  herself  and  children,  and  con- 
vey a  part  to  them  when  they  should 
become  of  age.  Held^  that  the  whole 
title,  both  legal  and  equitable,  vested  in 
the  mother  t^d  children ;  and  in  an  ac- 
tion to  determine  an  adverse  claim  the 
court  would  protect  the  children's  title. 
Joyce  v.  McAvoy,  31  Cal.  273;  89  Am. 
D^ec.  172. 

1.  See  Rescission,  vol.  21,  p.  24. 
See  also  Daniels  v.  Daniels,  9  Colo. 

133;  Willettsv.  Willetts,  104  111.  122; 
Price's  Appeal,  2  Mon.  Supr.  Ct.  Cas. 
(Pa.)  5^4.  Compare  Kesler's  Estate, 
143  Pa.  St.  386 ;  24  Am.  St.  Rep.  557. 

A  decree  of  divorce  obtained  for  a 
pre-existing  cause  was  held  not  to 
avoid  the  deed.  Clark  v,  Fosdick,  13 
Daly  (N.  Y.)  500. 

An  agreement  was  held  to  be  irrev- 
ocable without  the  wife's  consent. 
Mann  v,  Hulbert,  38  Hun  (N.  Y.)  27. 

One's  conveyance  of  all  his  property 
to  his  wife  and  daughter  on  condition 
that  she  discontinue  her  pending  suit 
for  a  limited  time  was  held  void  as  tb 
existing  creditors.  Morgan  v.  Potter, 
17  Hun  (N.  Y.)  403. 

The  distinction  between  executed  and 
executory  aiVangements  for  separation 
seems  to  have  been  swept  awav  by 
Wilson  V,  Wilson,  i  H.  L.  Cas.  53*8. 

2.  In  England^  in  1826,  in  Stamper  v. 
Barker,  5  Madd.  157 — where  a  wife 
who  was  an  infant,  and  entitled  to  a 
present  interest  in  certain  personal 
property,  and  to  a  contingent  interest 
in  certain  other  property,  had  entered 
with  her  liusband  and  her  father  into  a 
deed  of  separation,  agreeing  that  she 
retain  her  present  interest,  and  her 
husband  have  a  share  in  the  contingent 
property  if  it  fall  into  possession — the 
court  (Leach,  Vice  Ch.),  in  holding 
that  upon  her  survivorship  the  deed 
was  a  nullity  as  to  her,  said:  "It  is 
true  that  the  law  of  this  court  permits 
a  father  or  a  guardian  of  a  female  in- 
fant to  contract,  before  marriage,  on 
her  part,  with  her  intended  husband,  as 


to  her  personal  estate,  because  other- 
wise it* would  become  his  property;  and 
as  to  her  jointure,  because  her  benefit 
and  the  convenience  of  families  re- 
quires it.  But  there  is  no  principle  or 
authority  for  stating  that  after  mar- 
riage a  parent  or  guardian  can  bind  the 
interest  of  an  infant  feme  covert  by 
contract  with  her  husband." 

8.  Mercein  r.  People,  25  Wend.  (N. 
Y.)  97;  35  Am.  Dec.  653;  Wells  r. 
Stout,  9  (Jal.  498;  Garland  v.  Garland* 
50  Miss.  694 ;  Bateman  v.  Ross,  i  Dow. 
235;  Zimmer  v.  Settle,  124  N.  Y.  37; 
21  Am.  St.  Rep.  638;  James  v,  James^ 
81  Tex.  373. 

A  casual  intercourse  of  three  days- 
may  not  be  proof  of  permanent  recon- 
ciliation. Heyer  v.  Burger,  HofTm.  Ch. 
(N.Y.)i. 

A  mere  cessation  of  sexual  inter- 
course is  not  such  separation  as  will 
sustain  the  deed.  Hind  ley  v,  West- 
meath,  6  B.  &  C.  200;  13  E.  C.  U 
141. 

'  Mere  communication  by  letters  may 
not  import  recohabitation.  Slatter  v. 
Slatter,  i  Y   &  C.  28. 

In  Walker  v.  Seal,  3  Cliff.  (U.  S.) 
155,  an  agreement  for  separation  wa» 
held  not  to  be  suspended  during  recon- 
ciliation. 

4.  Evans  v,  Carrington,  2  De  G.  F.  & 
T.  481.  Compare  Schpley  v.  Goodman, 
8  Moore  350. 

Where  the  husband  had  lived  in 
-adultery,  and  the  wife,  instead  of  suing 
for  a  divorce,  consented  to  a  deed  of 
separation  providing  for  her  main- 
tenance, it  was  held  not  to  be  fraudu- 
lent as  against  his  creditors.  Hobbs  v, 
Hull,  I  Cfox  445. 

An  intention  to  facilitate  divorce 
•proceedings  will  invalidate  the  deed. 
Frampton  r.  Frampton,  4  Beav.  293. 

A  mere  provision  for  a  future  and 
prospective  separation  is  invalid* 
Cocksedge  7'.  Cocksedge,  14  Sim.  244; 
Westmeath  v.  Salisbury,  5  BJigh  N.  R- 
339. 
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The  husband's  conveyance  to  a  trustee  for  the  wife's  use,  made 
on  execution  of  separation  articles,  will  not  be  set  aside  for  her 
subsequent  adultery  while  living  apart.^ 


Whether  a  deed  making  the  separa- 
tion depend  on  consent  of  a  third  per- 
son be  valid  is  doubtful.  Cocksedge  v. 
Cocksedge,  14  Sim.  244;  Proctor  v, 
Robinson,  15  W.  R.  138.  A  clause 
therefor  was  formerly  held  good. 
Rodnev  v.  Chambers,  2  East  283. 

1.  Dixon  V.  Dixon,  23  N.  J.  Eq.  316. 
Compare  Sidney  v.  Sidney,  3  P.  Wms. 
269;  Baynon  v.  Batley,  8'Bing.  255;  21 


E.  C.  L.  295;  Jee  v.  Thurlow,  2  B.  &  C. 
547;  9  E.  C.  L.  174;  A  Dowl.  &  R.  17; 
Field  V.  Serreo,  4  B.  «  P.  121;  Sloan  v. 


Cox,  4  Hayw.  (Tenn.)  75,  this  case  un- 
der former  Tennessee  law.  See  infra^ 
this  title.  Husband's  Liabilities^  etc, 
and  Compulsory  Statutes. 

Adultery  may  be  a  ground  for  forfei- 
ture of  dower,  but  not  of  a  jointure. 
Seagrave  v.  Seagrave,  13  Ves.  439. 

In  Converse  v.  Converse,  9  Rich. 
Eq.  (S.  Car.)  555,  the  court,  by  Dar- 
gan,  Ch.,  said  :  ''  It  is  well  settled  that 
where  the  wife,  under  a  general  power 
of  disposition,  bestows  her  separate  es- 
tate upon  her  husband,  although  the 
prescribed  forms  of  conveyance  be 
punctiliously  observed,  the  court  will 
regard  the  transaction  with  jealousy 
and  look  into  it  with  a  rigid  scrutiny, 
under  an  apprehension  that  the  gift  to 
the  husband  may  have  been  extorted 
by  an  abuse  of  the  marital  power  and 
authority.  And  if  it  appears  that  the 
gift  has  been  wrung  from  her  by  undue 
means  or  influence,  the  deed  will  be  set 
aside." 

A  deed  executed  under  the  wife's  ap- 
prehension of  the  husband's  suit  for  di- 
vorce on  the  ground  of  her  adultery, 
and  wherein  she  conveyed  to  a  trustee 
f  1 2,000  worth  of  real  estate,  for  him 
and  the  two  children — he  to  deliver  to 
the  trustee  annually  certain  provision 
for  her  support — held  invalid.  Switzer 
V.  Switzer,  26  Gratt.  ( Va.)  574. 

In  England^  it  has  been  held,  that  a 
deed  made  between  husband  and  wife 
and  a  trustee,  with  a  covenant  by  the 
husband  to  pay  the  trustee  an  annuity, 
in  caRe  she  live  apart  from  him,  is 
void,  as  contemplating  a  future  separa- 
tion at  her  pleasure,  and  therefore 
against  marriage  policy.  Durant  v. 
Titley,  7  Price  577. 

In  Rodney  r.  Chambers,  2  East  283; 
in  commenting  on  Gawden  v.  Draper, 
2  Vent.  217,  the  court,  by  Lord  Ellen- 
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borough,  C.  J.,  said :  "  That  case 
was  a  provision  for  a  separate  mainte- 
nance until  such  time  as  the  parties,  by 
a  certain  instrument,  should  declare 
their  assent  to  live  together  again.  The 
question  raised  by  the  plea  was, 
whether  an  actual  cohabitation  after- 
wards by  consent,  without  its  being  so 
signified,  and  a  covenant  to  retain  the 
provision  before  stipulated  to  be  paid 
by  the  husband  during  such  cohabita- 
tion, were  a  good  plea  in  bar  of  the 
first  covenant  ?  But  at  least  it  shows 
that  the  first  covenant  was  good  in 
law;  for  otherwise  the  court  could 
never  have  given  jugdment  for  the 
plaintiff  on  the  covenant  declared 
on." 

In  Chambers  v.  Caulfield,  6  East 
253,*  the  court  by  Lawrence,  J.,  re- 
stricted the  foregoing  decision  (Rod- 
ney V,  Chambers,  2  East  283)  as  fol- 
lows :  "In  that  case,  the  court  only 
decided  that  a  covenant  for  separation 
and  separate  maintenance  with  the 
consent  of  the  trustees  was  good  ;  not 
that  a  covenant  was  good  generally 
that  a  wife  might  separate  herself  from 
her  husband  whenever  she  pleased; 
for  that  would  be  to  make  the  husband 
tenant  at  will  to  the  wife  of  his  marital 
rights." 

Where  a  deed  stipulated  that  the 
husband  should  not  visit  the  wife  with- 
out her  consent,  his  visit  to  her  with 
her  consent  and  passing  one  night  in 
her  chamber  was,  in  absence  of  any 
other  evidence  of  reconciliation,  held 
not  to  avoid  the  deed.  Hitner's  Ap- 
peal, 54  Pa.  St.  1 10. 

The  wife's  covenant  not  to  disturb 
the  husband  is  not  broken  by  her  insti- 
tuting suit  for  judicial  separation. 
Thomas  v,  Everard,  6  H.  &  N.  448; 
Williams  v.  Baily,  L.  R.,  2  Eq.  731. 
Compare  Brown  v.  Brown,  L.  R.,  3  P. 
&  M.  202. 

When  and  to  what  extent  one'a 
breach  of  a  covenant  will  exonerate 
the  other  covenantor,  see  Fearon  v, 
Aylesford,  12  Q^B.  Div.  539.  (In  this 
case,  it  seems  that  the  wife's  covenant 
not  to  disturb  the  husband  was  not 
broken  by  her  committing  adultery, 
though  it  resulted  in  the  birth  of  a 
child.) 

One's  mere  trifling  breach  of  a  cove- 
nant will  not  disentitle  him  to  a  specific 
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6.  Snforoement. — If  the  consideration  be  apparent,  the  arrange- 
ment fair,  and  the  trustees'  duties  clearly  defined,  equity  will 
enforce  a  deed  made  in  continuation  of  a  separation,  or  in  con- 
templation of  an  immediate  separation  ;  ^  and,  sometimes,  a  post- 
nuptial contract  containing  stipulations  void  at  law.^ 


performance  of  the  deed.  Crouch  v. 
Waller,  4  De  G.  &  J.  302;  Besant  v. 
Wood,  13  Ch.  Div.  605. 

The  deed  may  not  import  that  the 
parties  shall  live  in  chastity ;  yet  gross 
misconduct  of  the  husband  may  pre- 
vent his  relying  on  the  deed  as  against 
the  wife's  insisting  on  the  bargain  for 
maintenance.  Gandy  v,  Gandy,  7  P. 
Div.  168. 

1.  Walker  v,  Beal,  9  Wall.  (U.  S.) 
743;  Fox  V,  Davis,  113  Mass.  255;  18 
Am.  Rep.  476;  Reithmaier  v.  Becl^with, 
35  Mich.  no. 

As  to  enforcement  of  nuptial  agree- 
ments in  general,  see  Husband  ^nd 
Wife,  vol.  9,  p.  792. 

Enforcement  has  been  refused  where 
no  separation  actually  took  place  as 
contemplated.  Bindley  r.  Mulloney, 
L.  R.,  7  Ea.  ^43;  Hindley  v,  West- 
meath,  6  B.  s  £:.  300;  13  E.  C.  L.  141 ; 
Jodrell  V,  Jodrell,  9  Beav.  45. 

So  also  where  the  wife  returned  and 
cohabited  fourteen  days.  Fletcher  v, 
Fletcher,  3  Bro.  C.  C.  619,  note;  1  Cox 

98- 

Enforcement  of  a  stipulation  to  live 
separate  was  refused  in  Wilkes  v, 
Wilkes.  2  Dickens  791. 

Equity  will  enforce  one's  stipulation 
not  to  molest  his  wife.  Sanders  v.  Rod- 
way,  x6  Beav.  307. 

Equity  will  enjoin  the  wife's  suit  for 
restitution  of  conjugal  rights.  Besant 
V.  Wood,  13  Ch.  Div.  605. 

On  one's  breach  of  a  covenant  not  to 
sue  for  restitution  of  conjugal  rights, 
the  other  covenantor  may  plead  the 
separation  deed  by  way  of  equitable 
defense.  Marshall  v.  Marshall,  5  P.  D. 
19.  Formerly,  however,  the  remedy 
was  by  injunction.  Hunt  f.  Hunt,  4 
De  G.  F.  «  J.  331;  Flower  f.  Flower, 
35  L.  T.  N.  S.902. 

The  covenants  may  not  be  interde- 
pendent; but  it  seems  that  acts  of  one 
party  wholly  inconsistent  with  the  ob- 
jects of  the  deed,  will  exonerate  the 
other  from  liability  thereunder.  Fearon 
V.  Aylesford,  12  (^B.  Div.  539. 

A  bond  executed  by  the  husband  to 
secure  payment  of  an  annuity  provided 
in  the  deed  will  support  a  suit  by  the 
trustee,  notwithstanding  the  wife's  sub- 


sequent divorce  a  vinculo^  and  marriage 
to  another.  B laker  v.  Cooper,  7  S.  & 
R.  (Pa.)  499. 

In  Jones  v.  Waite,  5  Bing.  N.  Cas. 
341 ;  35  E.  C.  L.  130,  the  court  by  Den- 
man,  C.J. ,  said:  "That  the  husband 
himself  may  derive  protection  against 
debts  incurred  by  his  wife  while  living 
apart  from  him,  by  showing  that  he 
had  agreed  with  a  trustee  to  provide 
adequate  funds  for  her  maintenance, 
and  had  in  fact  provided  them,  is  clearly 
established  by  several  cases,"  particu- 
larly by  that  of  Nurse  v,  Craig,  2  N.  R. 
I48;5B.&P.  153. 

Compensation  for  breach  of  the  cov- 
enant may  be  assessed  at  a  pecuniary 
sum.  Fearon  v.  Aylesford,  12  Q^  B. 
Div.  539. 

A  tripartite  deed  not  executed  by  the 
trustee,  will  not  be  enforced  in  equitv. 
Smith  V.  Knowles,  2  Grant's  Cas.  (Pa.) 

2.  Duffy  V.  Mechanics',  etc.,  Ins.  Co., 
8  W.  &  S.  CPa.)  413;  Garlick  v.  Strong, 
3  Paige  (N.  Y.)  44o;Vinney  v.  Fel- 
lows, 15  Vt.  525;  Elms  V.  Hughes,  3 
Desaus.  (S.  Car.)  158;  Crooks  v. 
Crooks,  34  Ohio  St.  616. 

The  court  will  enforce  the  legal  cov- 
enants, regardless  of  the  illegal  ones. 
Hamilton  v.  Hector,  L.  R.,  13  Eq.  Cas. 

5"- 

A  separation  deed  without  a  valu- 
able consideration  is  not  enforceable  at 
law.  Beach  v.  Beach,  3  Hill  (N.  Y.) 
260 ;  38  Am.  Dec.  584;  Griffin  v.  Banks, 
37N.  Y.63I. 

A  deed  professing  to  be  a  mutual  set- 
tlement may  stand  as  a  good  will  of 
one  of  the  spouses,  though  it  be  invalid 
as  to  the  other  from  defect  of  execution. 
Millar  v,  Birrell,  4  Sc.  Ct.  Sess.  (4th 
series)  87.  Compare  Lang  v.  Brown,  5 
Sc.  Ct.  Sess.  (3d  series)  7^. 

An  agreement  for  the  husband  and 
wife's  parting,  and  for  his  returning  her 
portion,  £160,  to  her  father,  and  for  the 
father's,  indemnifying  him  from  her 
maintenance  and  debts,  was  established 
by  a  decree,  although  the  husband  of- 
fered to  receive  her  back  and  maintain 
her.  Seeling  v,  Crawley,  2  Vern. 
385. 

Where    the    husband  wrote   to  the 
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6.  Effect — a.  IN  General. — At  common  law  a  married  woman 
could  not  contract  and  be  sued  as  a  feme  sole^  even  though  living 
apart   from   her  husband   and   having  a  separate   maintenance 


wife's  father,  agreeing  to  pay  her  an 
annuity  quarter^,  so  long  as  they  con- 
tinue separate,  this  was  decreed  on  her 
suit  to  recover  arrears,  although  it  did 
not  appear  that  th^  deed  contained  any 
indemnity  against  her  debts.  Head  v. 
Head,  3  Atk.  547. 

In  Pennsylvania^  equity  will  not  en- 
force an  agreement  to  live  separate,  but 
will  recognize  the  wife's  acquirement 
of  separate  property  under  a  separation 
deed.    McKennan  v.  PhilUps,  6  Whart. 

(Pa.)j57i. 

In  Okio^  an  agreement  for  separation, 
wherein  the  wife  stipulated  to  renounce 
dower  and  to  support  three  of  the  chil- 
dren, in  consideration  that  the  hus- 
band would  convey  to  her  in  fee  simple 
a  specified  part  of  the  farm,  was  en- 
forced after  his  death  by  decree  enjoin- 
ing partition  and  ordering  convey- 
ance. Thomiw  V,  Brown,  10  Ohio  St. 
247. 

In  Micki^any  in  an  action  between 
a  husband  and  wife  on  a  contract  be- 
tween them,  equity  will,  if  needful,  ad- 
judge him  to  be  her  trustee,  and  require 
him  to  account  accordingly.  Randall 
V.  Randall,  37  Mich.  563. 

In  Iowa,  a  wife's  petition  for  alimony 
< without  divorce)  was  granted,  al- 
though in  consideration  of  the  husband's 
having  given  her  $500  worth  of  per- 
sonal property,  she  had  orally  agreed 
at  the  separation  to  release  all  further 
claim  on  him  ;  she  being,  at  the  trial 
of  the  case,  desirous  to  recohabit 
with  him.    Farber  v,  Farber,  64  Iowa 

362. 

In  Missouri,  a  separation  contract 
so  framed  as  to  take  effect  only  on  con- 
dition that  a  divorce  is  granted  without 
alimony,  even  though  with  trustee  and 
in  escrow,  will  not  be  enforced.  Speck 
V.  Dausman,  7  Mo.  App.  165. 

In  Vermont^  courts  of  equity  (and 
not  of  probate)  must  enforce  both  ante- 
nuptial and  post-nuptial  contracts. 
Mann  v.  Mann,  53  Vt.  48;  Graves  v. 
Wakefield.  54  Vt.  3x3. 

A,  on  separation  from  his  wife,  exe- 
cuted to  B  a  bond  conditioned  to  pay 
her,  at  B's  house,  $s,  during  A's  life, 
and  let  her  be  separate  and  go  where 
and  with  what  friends  she  thinks  fit. 
She  discontinued  to  reside  in  B's  fam- 
ily, and  lived  in  adultery  with  C. 
Thereupon   B,  with  A's  consent,  burnt 


the  bond.  Held,  that,  nevertheless,  the 
contract  should  be  enforced,  Sir  Wm. 
Grant,  M.  R.,  saying :  "At  comtpon 
law,  dower  was  not  forfeited  by  adul- 
tery."   Seagrave  v.  Seagrave,  13  Vcs. 

439- 

Therein  the  Master  of  the  Rolls 
cited  Blount  v.  Winter,  3  P.  Wms.  276, 
n.,'  where,  on  ,  behalf  of  trustees  and 
children,  execution  of  marriage  arjticles 
was  decreed  against  the  husband,  not- 
withstanding the  wife's  living  in  adul- 
tery. 

Adultery  of  the  wife  after  separation 
is  no  answer  to  an  action  on  a  covenant 
to  pay  a  trustee  a  separate  mainte- 
nance for  her.  Baynon  v.  Batley,  8 
Bing.  256;  I  M.  &  S.  339;  21  E.  C.  L. 

395- 

A  caused  B  to  be  indicted  for  beat- 
ing and  imprisoning  B's  wife,  who  was 
A's  daughter.  On  return  of  a  verdict 
of  guilty,  and  at  instance  of  justices, 
the  counsel  of  the  parties  executed  an 
agreement  that  a  deed  of  separation  be 
executed  by  B  to  A  as  trustee  to  pay 
her  a  certain  annuity  quarterly,  A  to 
indemnify  B  against  Mrs.  B's  debts 
and  B  not  to  be  molested  by  her,  all 
actions  pending  against  any  person  for 
criminal  conversation  with  her  to  be 
discontinued.  B  refused  to  execute  the 
deed.  Held,  that  specific  performance 
should  be  decreed,  and  that  the  com- 
promise of  prosecution  was  not  against 
public  policy.  Elworthy  v.  Bird,  a 
Sim.  &  Stu.  372. 

A  separation  deed  executed  as  a 
compromise  of  a  divorce  suit  may  be 
made  an  order  of  the  court  as  to  pay- 
ment of  costs.  Smythe  v,  Smythe,  18 
Q^B.  Div.544. 

In  England,  a  court  of  chancery  will 
enforce  specific  performance  of  an 
agreement  for  a  separation  deed  and 
for  compromise  of  a  suit  in  the  divorce 
court,  without  infringing  the  Judicature 
Act,  prohibiting  proceedings  pending 
in  another  branch  of  the  court ;  and 
this  though  it  provided  for  the  wife's 
having  custody  of  the  children.  The 
term,  "  usual  covenants,"  does  not  ap- 
ply to  a  dum  casta  clause  therein ;  the 
term  will  be  construed  with  reference  to 
surrounding  circumstances ;  her  alleged 
adultery  not  proven  will  not  be  con- 
sidered. Hart  V.  Hart,  18  Ch.  Div. 
670. 
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secured  to  her  by  deed.* 
fied  by  statute.* 

1.  In  Marshall  v,  Rutton,  8  T.  R. 
545  (assumpsit  against  a  married  wo- 
man living  apart,  for  goods  sold  her), 
the  court,  by  Lord  Kenyon,  C.  J., 
said:  "The  agreement  to  live  sep- 
arate is  supposed  to  be  made  between 
two  parties,  who,  according  to  the  text 
of  Littleton,  ^  i68,  being  in  law  but 
one  person,  are  on  that  account  unable 
to  contract  with  each  other;  and  if 
the  foundation  fail,  the  consequence*  is 
that  ,  the  whole  superstructure  must 
also  fail.  This  di faculty  meets  the 
plaintiff  in  limine.  If  it  did  not,  and 
the  parties  were  competent  to  contract 
at  all,  it  would  then  become  material 
to  consider  how  far  a  compact  could 
be  valid,  which  has  for  its  object  the 
contravention  of  the  general  policy  of 
the  law  in  settling  the  relations  of  do- 
mestic life,  and  which  the  public  is  in- 
terested to  preserve;  and  which,  with- 
out dissolving  the  bond  of  marriage, 
would  place  the  parties,  in  some  re- 
spects, in  the  condition  of  being  single, 
and  leave  them  in  others  subject  to  the 
consequences  of  being  married,  and 
which  would  introduce  all  the  confu- 
sion and  inconvenience  which  *  must 
necessarily  result  from  so  anomalous 
and  mixed  a  character.  It  may  be 
a^ked  .  .  .  how  any  power  short  of 
the  legislature  can  change  that  which, 
by  the  common  law  of  the  land,  is  es- 
tablished as  the  course  of  judicial  pro- 
ceedings?" Cow/rtr^  an  earlier -case, 
deciding  that  the  husband  must  be 
joined  in  a  suit  against  a  feme  covert 
sole  trader.     Bear^  v.  Webb,  2  B.  &  P. 

93. 

2.  In  Pennsylvania  one's  stipulation 
that  the  wife  **  shall  exercise  all  the 
rights  of  a  feme  sole^  wholly  freed  and 
discharged  from  all  his  power  and  au- 
thority *' — held  to  empower  her  to  be- 
queath her  earnings.  Wagner's  Es- 
tate, 2  Ashm.  (Pa.)  448. 

In  New  I'ork^  in  a  separation  deed 
between  husband  and  wife  and  trustee, 
he  covenanted  that  she  might  prose- 
cute suits  and  he  not  interfere,  but 
ratify  her  proceedings.  Two  years  aft- 
er separation,  she  instituted  in  both 
of  their  names,  an  action  for  slander. 
Held^  that  his  release  of  the  cause  of 
action  was  a  good  bar  to  a  recovery. 
Beach  r.  Beach,  2  Hill  (N.  Y.)  260;  38 
Am.  Dec.  584. 

As  to  the  effect  under  later  New 
Tork  statutes,  see  Griffin  v.  Banks,  37 


But  this  rule  has  been  largely  modi- 


N.  Y.  621 ;  Carpenter  t».  Osborn,  102 
N.  Y.  552. 

After  articles  of  separation  wherein 
the  husband  agreed  to  pay  the  wife 
$200  annually,  she  to  surrender  all 
claim  to  support  find  dower,  a  decree 
of  divorce  from  iDed  and  board  was 
rendered  In  which  she  accepted  a  gross 
sum  of  $1,100,  '*  in  lieu  of  alimony  and 
of  all  claims  for  her  separate  support 
and  maintenance  forever."  Held^  that 
as  he  failed  to  pay  the  annuity,  the  ar- 
ticles were  ineffectual  as  to  dow^er. 
Day  v.  West,  2  Edw.  Ch.  (N.  Y.) 
592. 

In  Maryland^  one's  covenant,  in  a 
separation  deed,  voluntarily  and  with 
full  knowledge  of  the  wife's  adultery, 
executed  with  her  and  her  father,  to 
pay  for  her  personal  .support  andjnain- 
tenance  a  certain  sum  annually  during 
the  husband's  life,  was  held  not  to  be 
avoided  by  a  divorce  a  vinculo  matrimo- 
nii obtained  at  the  husband's  instance. 
In  such  case,  the  custody  and  care  of  the 
children  may  properly  be  awarded  to 
the  father.  Kremelberg  v,  Kremelberg, 
52  Md.  553. 

A  husband  and  wife's  entering  into 
a  written  agreement  for  a  separation, 
in  contemplation  of  a  divorce,  under 
which  specific  articles  of  personal 
property  were  agreed  to  be  held  by 
each,  respectively,  but  which  contained 
nothing  evidencmg  an  intention  on  his 
part  to  abandon  his  rights  to  all  the 
property  she  might  thereafter  acquire 
and  die  possessed  of,  in  case  there  was 
no  divorce,  was  held  to  give  title,  nor 
would  the  fact  that  she  was  indebted 
at  the  time  of  her  death  give  her 
creditors  the  right  to  administer;  and 
this,  though  he  be  insolvent  or  out 
of  the  State.  Willis  v.  Jones,  42  Md. 
422. 

In  Maryland,  it  has  been  held  that 
the  husband's  compliance  with  a  pro- 
vision in  the  deed  to  support  the  wife 
exonerates  him  from  paying  a  claim  for 
necessaries.  Brown  v.  Brown,  5  Gill 
(Md.)  249. 

In  Tennessee  it  was  held  that  after  the 
husband's  death,  the  wife  might  elect 
between  holding  property  conveyed  to 
the  trustee  in  the  separation  deed  or 
taking  her  dower  or  distributive  share. 
Watkins  v,  Watkins,;  Yerg.  (Tenn.) 
283 ;  Parham  v.  Parham,  6  Humph. 
(Tenn.)  287. 

In  England  it  has  been  held  that  the 
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*.  As  TO  Divorces. — A  deed  of  separation  is  generally  no  bar 
to  a  suit  for  a  divorce.^ 

m.  Separation  Without  Dssb— 1.  Bights  in  General.— By  the 
common  law  of  England  and  of  many  of  the  States,  and  by  the 
statutes  of  some  States,  he  who  has  abandoned  his  wife  without 
provision  for  her  support  is  presumed  to  have  waived  his  right  to 
her  acquisitions  as  a  sole  trader,  and  she  may  sue  and  be  sued, 
contract  and  convey,  as  difeme  sole  ;  in  many  instances,  however, 
an  ordinary  protracted  absence  being  distinguished  from  that  of 
his  imprisonment,  exile,  or  other  civil  death.  The  subject  can 
be  cojnprehended  only  by  an   historic  and  comparative  view.* 


general  reputation  of  separation  and 
allowance  for  support  ^s  sufficient  to 
protect  the  husband  against  a  claim  for 
necessaries.  Todd  v.  Stoakes,  i  Salk. 
1 16.  But  ii)  a  case  where  the  allow- 
ance was  only  5^.  per  week,  it  was  held 
otherwise.  Lord  Mansfield  however, 
dissenting.  Nurse  v,  Craig,  5  B.  &  P. 
148.  Compare  Cragg  v.  Bowman,  6 
Mod.  147;     Corbet   v.  Poelnitz,  i   T. 

R.  S. 

1.  Beeby  v,  Beeby,  Hagg.  Consist. 
143,  n. ;  I  Eccl.  789;  Anderson  v,  An- 
derson, I  Edw.  Ch.  (N.  Y.)  380;  Fos- 
dick  V.  Fosdtck,  15  R.  I.  130;  Stokes  v. 
Stokes,  I  Mo.  320 ;  J.  G.  v.  H.  G.  33 
Md.  401;  3  Am.  Rep.  183;  Kremelberg 
V,  Kremelberg,  53  Md.  553. 

Jn  Squires  v.  Squires,  53  Vt.  208;  38 
Am.  Rep.  668,  it  was  held  otherwise, 
but  the  weight  of  authority  seems  to  be 
against  this  Vermont  decision. 

In  Miller  v.  Miller,  i  N.  J.  Eq.  386, 
it  was  held  that  in  the  circumstances 
the  deed  was  no  bar  to  the  wife's  claim 
for  alimony.  A  similar  conclusion  was 
reached  in  Wilson  v,  Wilson,  40  Iowa 
230. 

See  Besant  v.  Wood,  12  Ch.  Div. 
605;  Thomas  r.  Thomas,  2  S.  &  T.  113; 
Rowley  v,  Rowley,  L.  R.,  i  H.  L.  Sc. 
63;  Barker  v.  Barker,  2  Addam*s  Eccl. 
285 ;  Coode*  v.  Coode,  i  Curteis  757; 
Morrall  v,  Morrall,  6  P.  Div.  98. 

Brown  v.  Brown,  5  Gill  (Md.)  249, 
has  been  cited  as  an  authority  to  show 
that  in  Maryland  a  voluntary  deed  of 
separation  between  the  parties  is  a  bar 
to  an  application  for  divorce,  but  the 
court  in  J.  G.  v,  H.  G.,  33  Md.  401,  said 
that  it  did  not  so  interpret  that  decision. 

In  Matthews  v,  Matthews,  i  S.  &  T. 
499,  it  was  held  that  the  lapse  of  nine 
years,  when  taken  in  connection  with  a 
separation  deed  made  three  j'ears  be- 
fore the  bringing  of  a  suit  for  divorce, 
showed  a  want  of  good  faith  and  there- 
fore the  petition  was  dismissed.    This 


decision  was  followed  in  Williams  v, 
Williams,  35  L.J.  Rep.  M.  C.  85. 

In  Hunt  V.  Hunt,  31  L.J.  Ch.  161,  it 
was  held  that  a  deed  of  separation 
would  afford  ground  for  enjoining  a 
suit  by  the  husband, for  a  restitution  of 
conjugal  rights. 

In  England^  articles  of  separation 
were,  in  the  House  of  Lords,  held  to 
form  an  insuperable  bar  to  the  special 
interposition  of  the  legislatur.e,  on  an 
application  for  a  divorce.  Esten's  Di- 
vorce, 33  Hans.  Pari.  Hist.  1306. 

The  deed  may,  by  express  stipulation, 
bar  a  suit  for*  restitution  of  conjugal 
rights.  Hunt  v.  Hunt,  31  L.J.  Ch.  161; 
Besant  v.  Wood,  12  Ch.  Div.  605;  Mar- 
shall V.  Marshall,  5  P.  Div.  19. 

a.  See  1  Bl.  Com.  (Sharswood  ed.) 
443;  2  Kent  Com.  (13th  ed.),  146,  154. 
Compare  Community  Property,  vol. 
3,  p.  350.  Husband  and  Wife,  vol. 
9,  p.  798.  Married  Women  "  Trad- 
ers,*^ vol.  14,  p.  667;  Separate 
Property  of  Married  Women. 
Supra^  this  title.  Modern  Legislation, 
and  infra,  Compulsory  Statutes. 

In  England^  the  law  was  declared  in 
a  case  (temp.  2  Anne)  the  total  report 
whcrreof  is  as  follows :  "An  ordinary 
working  man  married  a  woman  of  like 
condition;  after  cohabitation  for  some 
time  he  left,  and  during  his  absence  she 
worked;  and  this  action  being  brought 
for  her  diet,  it  was  held  that  the  money 
she  earned  should  go  to  keep  her." 
Warr  r.  Huntley,  J.  Holt  102  {sub  nom. 
Warr  v,  Huntley,  i  Salk.  118). 

For  the  current  of  adjudication  con- 
cerning the  rights  and  liabilities  of  the 
husband,  upon  his  return,  see  Walford 
v.  Pienne,  2  Esp.  554;  Kay  v.  De 
Pienne,  3  Camp.  123;  Deerly  v.  Ma- 
zarine, I  Salk.  116  {sub  nom,  "Deery," 
etc.,  I  Ld.  Raym.  147) ;  Newsome  v. 
Bowyer,  3  P.  Wms.  37;  Carrol  v. 
Blencow,  4  Esp.  27;  De  Gaillon  v, 
L'Aigle,    I    B.   &    P.  357;    Marsh  v. 
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Hutchinson,  3  B.  &  P.  226;  Farrer  v. 
Count  de  Grenard,  ix  East  301;  De 
Wahl  V.  Braune,  i  H.  &  N.  178. 

These  decisions  were  not  wholly  uni- 
form. Moreover  a  distinction  was 
drawn  between  the  husband's  liabilities 
in  equity  and  at  law.  Clayton  v, 
Adams,  6  T.  R.  605.  It  was  also  held 
that  a  wife  eloping  and  running  in  debt, 
could  not  be  sued  alone.  Hatchett  v, 
Baddeley,  2  W.  Bl.  1079.  ^o""  d*^  *  ^^' 
vorce  a  mensa  restore  her  capacity  as  a 
fefne  soh»  Faithorne  v.  Blaquire,  6  M. 
&  S.  73- 

As  to  the  liability  of  a  second  hus- 
band (taken  after  the  civil  death  of  the 
first)  see  Corbett  v,  Poelnitz,  i  T.  R.  5. 

As  to  the  effect  of  bankruptcy  of  a 
•convict's  wife,  see  Ex  parte  Franks,  7 
Bing.  762;  20  E.  C.  L.  323. 

Where,  after  an  order  had  been  made 
for  payment  of  the  wife's  life  income  of 
a  fund  in  court,  he  deserted  her,  and 
became  bankrupt,  it  was  held  that  two- 
thirds  of  the  income  should  be  paid  to 
herself,  and  one-third  to  his  assignees. 
Vaughan  v.  Buck,   3  Eng.   L.  &    Eq. 

135. 

Where,  during  the  husband's  impris- 
onment, the  wife  carried  on  a  business 
on  her  own  account,  it  was  held  that  he 
was  liable  for  articles  furnished  her 
therein  after  his  insolvent  discharge, 
with  his  knowledge,  although  the  in- 
voices and  receipts  were  in  her  name, 
and  she  paid  the  poor  rates.  Petty  v, 
Anderson,  3  Bing.  170;  11  E.  C.  L.  84. 
Compare  Lovett  v,  Robinson,  7  How. 
Pr.  (N.Y.)io5. 

It  was  also  held  that  a  wife  living 
apart  could  not  contract  as  a  feme  sole 
when  having  a  settled  provision.  Mar- 
shall v.  Rutton,  8T.  R.  545;  Hyde  v. 
Price,  3  Ves.  437.  Also  that  a  woman 
divorced  for  her  adultery  could  not  so 
contract.  Lewis  v.  Lee,  3  B.  &  C.  291; 
10  E.  C.  I-.  84.  Also  that  her  ante-nup- 
tial debts  survived  against  her  upon  his 
death  or  divorce.  Woodman  v.  Chap- 
man, I  Camp.  189.  ( Compare  Waul  v. 
Kirkman,»i3  Smed.  &  M.  (Miss.)  599; 
Clarke  v.  Windham,  12  Ala.  798.)  Also 
that  if  a  husband  deserts  his  wife,  he  is 
liable  to  a  tradesman  for  necessaries 
obtained  (she  alive)  by  another  woman 
falsely  by  him  represented  to  be  his 
wife.      Robinson  v.  Nahon,  i    Camp. 

In  Alabama^  where  the  husband  re- 
mained at  Georgia,  permitting  the  wife 
to  go  with  their  children  into  Alabama 
and  there  carry  on  business,  it  was 
held   that  his   assent  to  her  indorsing 


bills  and  notes  in  her  own  name  must 
be  presumed.  Roland  v,  Logan,  18 
Ala.  307.  ( Citing  Story  on  Bills  91.)  Al- 
so that  if  he  has  abjured  the  State,  she 
may  sue  and  be  sued  as  a  feme  sole. 
Arthur  v.  Broadnax,  3  Ala.  557;  37  Am. 
Dec.  707;  James  v.  Stewart,  9  Ala.  855. 
After  he  has  deserted  her,  she  can  be 
proceeded  against  at  law  for  a  debt 
which  she  owed  before  marriage. 
Clarke  v,  Windham,  12  Ala.  798. 

In  Calif ornia^  his  protracted  absence 
removes  her  disability  to  contract  as  a 
feme  sole^  and  neither  he  nor  his  cred- 
itors can  claim  her  acquisitions  mean- 
while made.  Lawrence  v.  Spear,  17 
Cal.  421;  Loring  v,  Stuart,  79  Cal. 
200. 

In  Arkansas^  otherwise.  Rogers  v, 
Phillips,  8  Ark.  366;  47  Am.  Dec.  727. 

In  IdakOf  by  statute,  the  earnings  of 
the  wife  when  living  separate,  and  also 
those  of  the  minor  children  with  her, 
are  her  own  property.  Idaho  Rev. 
Stat.  1887,  ^  2502.  (For  somewhat 
similar  provisions  of  other  States,  see 
infra^  this  title,  Compulsory  Statutes, 

In  Illinois^  by  statute,  a  deserted 
spouse  may  prosecute  and  defend  any 
action  as  might  the  deserter.  111.  Rev. 
Stat.  1891,  p.  1790,  ^  3.  As  to  the 
effect,  upon  the  wife's  agency,  of  the 
statute  making  both  spouses'responsi- 
ble  for  family  expenses,  see  Gaffield.  v. 
Scott,  40  111.  A  pp.  380;  Woody  att  v. 
Connell,  38  111.  App.  477;  Lipe  v,  Mc- 
Clevv,  41  111.  App.  59;  Hazelbaker  v, 
Goodfellow,  64  111.  App.  338.  As  to  the 
earlier  law,  see  Love  v.  Moynehan,  16 
111.  277;  63  Am.  Dec.  306. 

In  Kentucky^  it  has  been  held  that 
after  the  wife's  divorce  or  death,  the 
husband  is  not  liable  for  her  debts  con- 
tracted dum  sola^  unless  they  have  been 
reduced  to  judgment  against  him. 
Morrow  r.  Whitesides,  jo  B.  Mon. 
(Ky.)  411. 

In  Maryland^  the  common -law  doc- 
trine of  England  has  prevailed.  Worth- 
ington  V,  Cooke,  52  Md.  297. 

In  Massachusetts^  in  x8i8,  it  was 
held  that  Kfcme  covert^  whose  husband 
had  deserted  her  in  a  foreign  country, 
and  who  had  thenceforth  maintained 
herself  a  feme  sole,  and  for  five  years 
had  lived  in  Massachusetts  (he  never 
being  in  the  United  States),  was  com- 
petent to  sue  and  be  sued  as  a  feme 
sole^  and  her  release  w^s  a  valid  dis- 
charge of  a  judgment  recovered  by 
her.  Gregory  v,  Paul,  15  Mass.  31 
(  CfVfw^  Belknap's  Case,  Co.  Lit.  X32a; 
Wilmot's  Case,  Moore,  851;  Dubois  v. 
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Hale,  2  Vern.  614;  Portland  v,  Rogers, 
2  Vern.  104;  lier'y  '^'  Mazarine,  i 
Ld.  Raym.  147).  This  decision  was 
quoted  with  approval  in  Rhea  v.  Rhen- 
ner,  i  Pet.  (U.  S.)  108.  See  also  Cox 
t».  Kitchin,  i  B.  &  P.  338;  Gregory  v. 
Pierce,  4  Met.  (Mass.)  478.      ' 

In  Massachusetts^  moreover,  it  was 
early  held  that  a  wife  whose  husband  is 
an  alien  or  non-resident,  is  restored  t6 
her  capacity  to  contract  as  a  feme  sole, 
Abbott  V.  Bayley,  6  Pick.  (Mass.)  89. 
So  also  after  her  divorce  a  tnensa.  Dean 
V.  Richmond,  5   Pick.  (Mass.)  461. 

In  Mississippi^  upon  the  wife's  di- 
vorce or  death,  the  husband  is  not  liable 
for  the  wife's  contracts  dum  sola,,  even 
upon  his  promise  thereafter  made  to 
pay,  if  made  with  no  new  considera- 
tion. Waul  V,  Kirkman,  13  Smed.  & 
M.  (Miss.)  599.  His  desertion  will  not 
invest  her  with  power  to  make  a  will. 
Cain  V,  Bunkley,  35  Miss.  119. 

In  New  Tork^  upon  his  temporary 
absence,  cirumstances  may  raise  a  pre- 
sumption that  she  is  his  authorized 
superintending  agent.  Church  v. 
Landers,  10  Wend.  (N.  Y.)  79.  And  in 
case  of  his  absence  for  seven  years,  un- 
der circumstances  raising  a  presump- 
tion of  his  death,  she  may  sue  and  be 
sued  as  9,  feme  sole.  King  v.  Paddock, 
18  Johns.  (N.  Y.)  141. 

In  Pennsylvaniay  the  fact  that  the 
wife  has  been  decreed  a  feme  sole 
trader,  does  not  exempt  the  husband 
from  liabilitv  for  necessaries.  Markley 
V,  Wartman,  9  Phila.  (Pa.)  336.  Other- 
wise, as  to  her  shop- keeping  debts,  he 
residing  in  the  same  city.  Jacob  v. 
Featherstone,6  W.  &  S.  (Pa.)  346.  If  he 
has  long  deserted  her,  she  may  dispose 
of  her  acquisitions  as  her  own.  Star- 
rett  v.  Wynn,  17  S.  &  R.  (Pa.)  130;  17 
Am.  Dec.  654.  So  held  also,  in  the 
case  of  the  wife  of  a  mariner,  absent 
two  years,  without  leaving  her  any  sup- 
port. Valentine  v.  Ford,  2  Browne 
(Pa.)  193.  C<?»i/rfr«  Mackinley  v.  Mc- 
Gregor, 3  Whart.  (Pa.)  369;  Walker 
V.  Simpson,  7  W.  &  S.  (Pa.)  83;  42 
Am.  Dec.  216;  Hultz  v.  Gibbs,  66  Pa. 
St.  360.  Upon  his  deserting  her,  she 
cannot  be  held  liable  as  a  feme  sole 
trader  unless  she  has  been  decreed 
such.  Hentz  v.  X^lawson,  34  Leg.  Int. 
(Pa.)  5 ;  Cleaver  v.  Scheetz,  70  Pa.  St. 
4g6.  She  cannot  become  surety,  un- 
less it  be  necessary  in  prosecuting  her 
business  or  profession.  Cochran  v, 
Garrettson,  i  Leg.  Gaz.  (Pa.)  218. 

There,  moreover,  her  renunciation 
of  conjugal  intercourse  deprives  her  of 


the  rigl^t  of  administration  on  his  es- 
tate. Odiorne's  Appeal,  54  Pa.  St.  17^ ; 
93  Am.  Dec.  683;  Hettrick  v.  Hettrick,. 
55  Pa.  St.  290;  Piatt's  Appeal,  80  Pa. 
St.  501.  (Otherwise  if  he  is  the  de- 
serter. Fyock's  Estate,  135  Pa.  St. 
522.) 

After  he  has  deserted  her,  leaving^ 
her  in  his  house,  upon  his  creditors' 
levy  thereon,  she  can  claim  the  exemp- 
tion, if  not  waived  by  him,  Kerst's 
Appeal,  2  Lew.  Supr.  Ct.  Cas.  (Pa.) 
117. 

Where,  in  consideration  that  she 
would  marry  him,  thereby  losing  her 
pension,  he  confessed  a  judgment  in  her 
favor,  it  was^held  that  on  their  separa- 
tion, each  alleging  desertion,  she  could 
have  execution  issued  thereon,  without 
intervention  of  a  trustee.  Kincade  v^ 
Cunningham,  x  Mon.  Si\pr.  Ct.  Cas. 
(Pa.)  II. 

As  to  the  effect  of  her  laches  after  his 
death,  in  seeking  to  obtain  a  re-vesting^ 
of  his  property  conveyed  to  her  in  trust. 
before  marriage,  see  Bigham's  Appeal^ 
123  Pa.  St.  262;   10  Am.  St.  Rep.  522. 

A  deserted  wife's  conveyance,  held  to 
be  void.  Thorndell  v.  Morrison,  25  Pa. 
St.  326. 

In  order  to  sustaiti  his  claim  of  cur- 
tesy in  the  estate  of  a  deserted  wife,  he 
must  show  that  his  desertion  was  justi- 
fiable.    Hahn   v.  Bealor,    132    Pa.  St. 

243; 

The  moral,  obligation  was  held  to  be 
a  sufficient  consideration  for  a  renewal,, 
after  divorce,  of  a  promise  made  by  the 
wife,  during  coverture,  to  pay  a  third 
party  for  work  done  upon  her  son's 
property.  Hemphill  v.  McClimans,  24 
Pa.  St.  367. 

In  South  Carolina^  in  case  of  the 
husband's  absence  long  enough  to  raise 
a  presumption  of  his  death,  the  wife 
may  sue  and  be  sued  as  ^feme  sole. 
Boyce  v,  Owens,  i  Hill  (S.Car.)  8. 

In  Texas y  it  was  held  that,  upon  a 
husband's  desertion  of  his  wife,  she  be- 
came vested  with  absolute  control  of 
her  personal  property  («.  ^.,  a  negro 
girl),  and  that  on  resumption  of  cohabi- 
tation after  her  sale  thereof,  they  could 
not  recover  either  the  property  or  its 
increase.  Walker  t'.  Stringfellow,  30- 
Tex.  571. 

In  Vermont,,  it  has  been  held  that 
during  the  husband's  absence  of  a  few 
months,  the  wife  may  be  presumed  to 
be  his  authorized  agent  in  the  care  of 
his  farm  and  live  stock,  with  power  to 
contract  for  him.  Felker  v.  Emerson, 
16  Vt.  653;  42  Am.  Dec.  532.     See  also- 
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After  their  voluntary  separation,  they  may  for  some  purposes,  be 
witnesses  for  or  against  each  other."  His  living  apart  from  her 
has,  under  certain  circumstances,  been  held  to  deprive  him  of 
remedy  for  her  misconduct.* 

2.  Hiuband's  Liability  for  Wife's  Snpport.^r-The  conjugal  relation 
imposes  upon  the  husband  the  duty  to  support  the  wife.'  If  he 
has  provided  therefor  by  deed  or  otherwise,  and  is  fulfilling  the 
provision,  she  cannot  pledge  his  credit  therefor ;  *  otherwise,  if 
he  fails  to  fulfill  the  stipulation  ^  or  to  pay  the  ialimony  in  a 


a  case  as  to  a  child's  gravestone.  Mea- 
der  V.  Page,  39  Vt.  4^.  But  Compare 
Robinson  v,  Reynolds,  i  Aik.  (Vt.) 
174;  15  Am.  Dec.  673;  Sawyer  v.  Cut- 
ting, 23  Vt.  486. 

His  permission,  granted  upon  her  de- 
parture, that  she  take  her  apparel  with 
her,  was  held  to  be  a  waiver  of  all  his 
rights  thereto.  Delano  v.  Blanchard, 
53  Vt.  579. 

In  Virffinia^  a  bill  by  the  husband's 
administrator  for  a  discovery  of  money 
taken  away  by  a  deserting  wife,  was 
held  to  be  properly  dismissed.  McCor- 
mick  V.  McCormick,  7  Leigh.  ( Va.)  66. 

1.  Fenner  v.  Lewis,  10  Johns.  (N. 
Y.)  41. 

In  Massachusetts^  before  the  statute 
of  1859,  ch.  230,  she  was  not  a  com- 
petent witness  to  support  an  action 
against  him  for  her  board.  Burlen  v. 
Shannon,  14  Gray  (Mass.)  433. 

2.  Where  a  suspecting  husband  took 
a  lodging  for  his  wife,  paying  therefor 
and  for  her  board,  it  was  held  that  he 
could  not  maintain  an  action  for  crim- 
inal conversation  committed  by  her 
while  he  remained  away.  Weadon  v. 
Timbrel,  i  Esp.  116. 

3.  See  Husband  and  Wife,  vol.  9, 
p.  815;    I  Black.  Com.  (Shars.  ed.)  443. 

The  present  common  law  thereon  in 
case  of  separation  without  deed,  most 
generally  accepted,  is  very  well  ex- 
pressed in  certain  statute  law  ;  e.  g,^  Ga. 
Code,  1882,  §  1758,  similar  to  that  of  the 
California  statute  of  1874.  See  infra^ 
this  title,  Compulsory  Statutes,  Cal. 
Civil  Code,  1885,  §  175. 

This  duty  is  not  affected  by  the  fact 
that  he  married  her  in  order  to  secure 
his  discharge  in  bastardy,  and  upon  as- 
surances that  he  would  not  be  bound  to 
live  with  her.  State  v.  Ransell,  41 
Conn.  433. 

Nor  by  the  fact  that  she  induced  the 
marriage  by  falsely  representing  her- 
self to  be  with  child  by  him.  Fairchild 
V.  Fairchild,  43  N.  J.  Eq.  473. 

Under  the  Iowa  statute    (McClain's 


Iowa  Code,  1888,  $3415) — allowing  the 
husband  a  divorce,  if,  at  the  time  of  the 
marriage,  she  was  with  child  hy  another 
(unless  he  had  an  illegitimate  child  then 
living  unknown  to  her) — he  is  not  in 
such  case  bound  to  live  with  her  or 
support  her  child.  Brannum  v.  O'Con- 
nor, 77  Iowa  632. 

In  West  Virginia,  so  also,  where  he 
did  not  know  of  her  ante-nuptial  prosti- 
tution, W.  Va.  Code,  1891,  p.  612,  §  5. 

In  England,  he  is  liable  also  to  sup- 
port her  children  by  a  former  marriage, 
if  he  has  taken  them  into  the  family. 
Stone  r.  Carr,  3  Esp.  i.  "' 

In  some  of  the  States,  a  statute  de- 
clares this  to  be  his  duty,  if  he  has  taken 
them  in,  etc.  Cal.  Civil  Code,  1885,  § 
209. 

4.  See  supra,  this  title.  Effect.  See 
also  Hunt  v,  Hayes  ( Vt.  1892),  23  Atl. 
Rep.  920 ;  15  L.  R.  A.  661  ;  Baker  r. 
Barney,  8  Johns.  (N.  Y.)  73  ;  5  Am. 
Dec.  326. 

It  has  been  held  that  if  on  separation 
she  freely  makes  her  own  terms  as  to 
her  allowance  or  income,  and  it  proves 
insufficient  for  her  support,  she  cannot 
pledge  his  credit.  Eastland  v.  Burch- 
ell,  3  Qj,  B.  Div.  432.  Compare  Jolly 
V,  Rees,  15  C.  B.  N.  S.  628  ;  109  E.  C. 
L.  628 ;  Debcnham  v,  Mellon,  5  Q^  B. 
Div.  394  ;  Carmany  v.  Orth,  2  Pears. 

(Pa.)  175. 

Otherwise,  where  he  paid  the  allow- 
ance to  which  he  had  obtained  her 
agreement  through  threats  to  send  her 
to  a  lunatic  asvlum.  Biffin  i\  Bignell, 
7H.  &N.877.' 

8.  Hindley  v.  Westmeath,  6  B.  &  C. 
200  ;  13  E.  C.  L.  141  ;  Nurse  r.  Craig,  ^ 
Bos.  &  P.  148;  Burtett  v.  Booty,  & 
Taunt.  343 ;  Lidlow  v.  Wilmot,  2  Stark 
86  ;  M'Crahay  v.  Williams,  12  Johns. 
(N.  Y.)  293  ;  Lock  wood  v.  Thomas,  12 
Johns.  (N.V.)  248. 

An  early  English  case  has  been  much 
criticised.  A  husband  before,  and  in  con- 
sideration of  the  marriage,  and  of  6,000 
pounds,  the  wife's  portion,  had  made  a 
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decree  a  mensa^  In  general,  upon  their  voluntary  separation 
without  sufficient  provision  for  her  maintenance,  he  is  liable  for 
medical  attendance  or  other  necessaries  furnished  her  by  third 
parties.*  This  general  rule  applies  in  many  instances  of  separa- 
tion not  mutually  voluntary.*  The  decisions  as  to  the  requisites 
of  recovery  in  a  suit  against  him  upon  debts  incurred  by  her  for 
support  while  apart,  are  not  uniform.*  .While  the  presumption 
of  her  agency  continues,  the  burden  of  proof  is  on  the  husband 
to  show  that  he  had  supplied  her  sufficient  maintenance  according 
to  their  condition  in  life.^ 


trust  deed  of  lands,  to  pay  her  annually 
IOC  pounds  pin  money.  After  cohabiting 
many  i-ears  thev  quarreled,  and  she 
went  alone  to  f'rance,  and  remained 
there ;  finally  inducing  her  trustees  to 
bring  ejectment  for  recovery  of  the 
term.  He  filed  a  bill  in  equity,  tender- 
ing cohabitation,  and  payment  of  the  an- 
nuity if  she  would  return,  and  praying 
injunction  of  the  suit.  But  Ld.  Hard- 
wicke,  chancellor,  refused  the  prayer, 
and  ordered  him  to  account.  Moore 
V,  Moore,  i  Atk.  272. 

1.  Hunt  V,  Blaquiere,  5  Bing.  550;  15 
E.  C.  L.  535.  See  dicta  in  Dwj'er  v. 
Dwyer,  26  Md.  App.  647. 

2.  Harrison  v.  Grady,  13  L.  T.  N.  S. 
369;  12  Jur.  N.  S.  140;  Fredd  v.  Eves, 
4  Harr.  (Del.)  385;  Calkins  v.  Long, 
22  Barb.  (N.  Y.)  97;  Allen  v,  Aldrich, 
29  N.  H.  63;  Lindenschmidt  v.  Linden- 
schmidt,  29  Mo.  App.  295;  Rumney  v. 
Keyes,  7  N.  H.  571;  Parson  i».  McLane, 
64  N.  H.  478;  Mayhew  v.  Thayer,  8 
Gray  (Mass.)  172;  Pearson  v,  Darring- 
ton,  32  Ala.  227;  Thorne  v.  Brown,  139 
Mass.  35. 

He  sissenting  to  her  living  a'part  and 
earning  her  own  support,  cannot  re- 
cover for  her  earnings  paid  to  her  and 
appropriated  thereto.  Norcross  v, 
Rodgers.  30  Vt.  588. 

A  precarious  income  from  some 
extraneous  source  is  not  sufficient. 
Thus  the  fact  that  a  deserted  wife  had 
a  pension  of  300  pounds  a  year,  deter- 
minable at  the  pleasure  of  the  crown 
was  held  not  to  preclude  her  from 
pledging  her  husband's  credit!  Thomp- 
son V.  Harvey,  4  Burr.  2177. 

8.  So  held  where,  without  such  pro- 
vision, he  unjustifiably  left  the  State  to 
fet  a  divorce.  Hanover  t'.  Turner,  14 
lass.  227;  7  Am.  Dec.  203. 

Where  he  unjustifiably  absented 
himself,  he  was  held  liable  for  debts 
meanwhile  incurred  by  her  in  keeping 
a  boarding  house  for  her  support. 
Rotch  V.  Miles,  2  Conn.  638. 


If  he  abandons  her,  she  can  put  her 
minor  children  to  proper  service,  and 
assign  their  wages  to  aid  in  their  sup- 
port. Camerlin  v.  Palmer  Co.,  10 
Allen  (Mass.)  539. 

i.  As  to  suits  for  necessaries  fur- 
nished during  cohabitation,  see  Hus- 
band AND  Wife,  vol.  9,  p.  830. 

In  England^  one  who  furnishes  sup- 
port to  an  unjustly  deserted  wife,  has 
a  remedy  in  equity  against  the  husband. 
Deare  v,  Soutten,  L.  R.,  9  £q.  151; 
Jenner  v.  Morris,  3  De  Gex  F.  &  J.  45. 

In  New  Tork^  until  the  code  system, 
a  suit  at  law  was  held  to  be  the  proper 
remedy.  Pomeroy  t^  Wells,  8  Paige 
(N.  Y.)4o6. 

6.  Baker  v,  Sampson,  14  C.  B.  N.  S. 
383;  108  E.  C.  L.  382;  Frost  v.  Willis, 
13  Vt.  202;  Walker  v.  Laighton,  31  N. 
H.  in;'"  '•  ■■  '        


420. 


Tebbcttft  v.  Hapgood,  34  N.  H. 


As  to  circumstances  requiring  the 
tradesman  to  show  that  the  husband 
did  not  make  sufficient  provision,  see 
Mott  V,  Comstock,  8  Wehd.  (N.  Y.) 
S44;  Pool  V.  Everton,  5  Jones  (N.  Car.) 
'241. 

Where,  on  separation  by  mutual 
consent,  the  husband  paid '  the  wife 
$300,  she  agreeing  to  make  no  claim  to 
support,  and  to  release  her  dower  right 
in  his  land,  and  she  made  no  such  claim 
nor  any  offer  to  return,  it  was  held  that 
he  was  not  chargeable  with  other  sup- 
plies furnis|ied  her.  Alley  v,  Winn, 
134  Mass.  77 ;  45  Am.  Rep.  297. 

Where,  on  such  separation,  he  con- 
tracted with  her  father  for  her  main- 
tenance, but  she  afterwards  left  her 
father  without  any  good  cause,  it  was 
held  that  she  could  not  pledge  her 
husband's  credit  for  her  support. 
Pidgin  r.  Cram,  8  N.  H.  350. 

Where  she  justifiably  departed  and 
remained  with  a  relative  until  divorced, 
meanwhile  receiving  (to  induce  her  tb 
join  in  a  conveyance)  certain  purchase 
money,  the  husband   was   held   to  be 
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This  presumption  does  not  extend  to  authorize  her  to  "  borrow 
money  to  layout  for  necessaries."^  His  assent  to  the  furnishing 
will  be  presumed,  upon  proof  that  he  knew  thereof  and  made  no 
objection.*  Whether  upon  separation  with  a  sufficient  allowance, 
which  the  husband  continues  to  meet,  or  upon  adequate  provi^ 


liable  to  him  for  her  board  before,  but 
not  after  the  receipt.  Litson  t^.  Brown, 
36  Ind.  489. 

In  a  suit  for  apparel  furnished  her, 
he  may  show,  in  evidence  of  the  super- 
fluity,' that  she  had  incurred  debts 
therefor  with  other  parties.  Renaux 
V,  Teakle,  20  Eng.  L.  &  Eq.  345. 

Proof  that  she  acquiesced  in  the  al- 
lowance, is  not  conclusive  that  it  ac- 
corded with  her  husband's  position, 
etc.  Hodgkinson  v.  Fletcher,  4  Camp. 
70.  The  question  of  suitability  to  her 
estate  in  life  may  depend  upon  her  hus- 
band's apparent,  rather  than  his  actual 
income.  Morgan  v,  Chetwynd,  4  F. 
&  F.  451 ;  Waithman  v.  Wakefield,  i 
Camp.  120.  For  circumstances  rend- 
ering proper  a  verdict  that  an  allow- 
ance of  £800  per  annum  was  sufficient 
for  a  lady  of  certain  rank,  see  Holder 
V.  Cope,  2  C.  A  K.  437;  61  E.  C.  L. 
435.  An  allowance  of  $80  per  month 
(less  than  one-third  of  his  income) 
was  approved.  Johnson  v.  Johnson, 
24  111.  App.  80. 

Articles  are  not  rendered  **  necessa- 
ries" merely  because  substituted  for 
other  articles  which  might  be  nuis- 
ances. Thorpe  v.  Shapleigh,  67  Me.  235. 
They  arc  "  something  more  than  mere 
house-room  and  food  enough  to  sus- 
tain animal  life."  Briggs  v,  Briggs, 
2^  S.  Car.  377.  In  Thill  v.  Pohlman, 
70  Iowa  638,  the  court,  by  Granger,  J., 
defined  them  to  be  **  those  comforts 
and  surroundings  reasonable  and  nec- 
essary for  home -enjoyment  in  the 
society  in  which  she  lives."  See  also 
as  to  quality,  quantity,  category,  etc., 
Porter  v.  Briggs,  38  Iowa  166;  18  Am. 
Rep.  27.  What  are  such  is  a  question 
of  fact  for  the  jury. 

See  also  (in  addition  to  cases  consid- 
ered in  notes  to  Husband  and  Wife, 
vol.  9,  p.  831),  as  to  apparel,  Bentley 
v.  Griffin,  5  Taunt.  356;  Atkins  i\  Cur- 
wood,  7  C.  &  P.  756 ;  32  E.  C.  L.  721 ; 
Theriott  v,  Bagioli,  9  Bosw.  (N.  Y.) 
578;  Lord  t>.  Thompson,  41  N.  Y. 
Super.  Ct.  115;  appropriation  of  earn- 
ings  (e.  g,y  of  her  two  children,  $24 
monthly).  Hall  v.  Weir,  i  Allen 
(Mass.)  261.  Birds  for  her  aviary, 
Freestone  v.  Butcher,  9  C.  &   P.  643 ; 


38  E.  C.  L.  269.  A  carriage,  Bugbee 
v.  Blood,  48  Vt.  497.  Dentistry,  Gil- 
man  V,  Andrus,  28  Vt.  241 ;  67  Am. 
Dec.  713.  yewelry,  Montague  v,  Espin- 
asse,  I  C.  &  P.  356,  502;  II  E.  C.  L. 
416,  454;  Motague  v.  Baron,  5  D.  &  R. 
532;  Kaynes  r.  Bennett,  114  Mass.  424; 
Bergh  v.  Warner, 47  Minn.  250.  Laces y. 
Morton  v.  Withers,  Skin.  348.  MiUin- 
ery.  Lane  v.  Ironmonger,  13  M.  &  W. 
368;  Ogden  V.  Prentice,  33  Barb.  (N. 
Y.)  x6o.  A  piano,  Parke  v,  Kleeber, 
37  Pa.  St.  251.  A  pleasure  trip  (e.  g.y 
over  Europe  with  her  child),  Thorpe 
V.  Shapleigh,  67  Me.  235.  A  sewing- 
machine,  McQtiillen  v.  Singer  M^. 
Co.,  99  Pa.  St.  586. 

1.  Earle  v.  Peale,  i  Salk.  387 ;  Harris 
V,  Lee,  I  P.  Wms.  483 ;  Stone  v.  Mac- 
nair,  7  Taunt.  432 ;  Paule  v.  Goding,, 
2  F.  &  F.  585;  Jenner  v,  Morris,  3 
De  G.  F.  &  J.  45  ;  Anderson  v,  Cullen,. 
16  Daly  (N.  Y.)  15. 

A  husband  was  held  not  to  be  liable 
for  money  loaned  to  his  wife  to  enable 
her  (the  party  having  failed  upon 
whom  he  had  drawn)  to  fulfill  his  re- 
quest that  she  join  him  at  the' Cape  of 
Good  Hope.  Knox  v,  Bushell,  3  C.  B» 
N.  S.  334;9i  E.C.  L.333. 

But  compare  the  case  of  a  loan  to 
procure  a  child's  gravestones.  Meader 
V.  Page,  39  Vt  306. 

In  Pennsylvania,  a  husband  living 
separately  is  not  liable  for  money 
loaned  to  the  wife,  unless  it  be  shown 
that  he  turned  her  away  without 
cause,  and  that  the  money  was  actually 
expended  for  necessaries.  Walker  v. 
Simpson,  7  W.  &  S.  (Pa.)  73;  42  Am. 
Dec.  216. 

S.  Compare  Hultz  v.  Gibbs,  66  Pa. 
St.  360. 

So  held,  where  against  the  husband's 
consent,  the  wife  had  gone  to  her 
brother's  and  died  there,  and  he  visited 
her  while  the  debt  for  medical  serv- 
ices sued  upon  was  accruing.  Col- 
lins V,  Mitchell,  5  Harr.  (Del.)  369. 

In  Harrison  r.  Grady,  13  L.  T.  N.  S. 
369,  the  court,  by  Earle,  C.  J.,  said  :  **  If 
the  husband  was  not  liable,  the  plain- 
tiff was  supplying  the  skill  and  attend- 
ance without  any  one  being  liable  for 
it.    It  is  supplied  to  the  wife  with  the 
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sion  from  any  other  source,  he  must  give  express  notice  thereof 
in  order  to  exempt  himself  from  liability  to  tradesmen  assuming 
to  deal  with  her,  the  decisions  have  not  been  uniform.*  Upon 
her  departure  without  his  default,  his  general  notification  not  to 
give  her  credit,  has  been  held  to  be  sufficient ;  *  otherwise,  upon 
his  turning  her  off  unjustifiably.'  He  has  sometimes  been  held 
liable  notwithstanding  his  express  prohibition.*  In  general,  upon 
a  separation,  a  party  furnishing  the  wife  with  necessaries,  accepts 
at  his  peril  her  pledge  of  the  husband's  credit;  and  must  show 
the  existence  of  justifiable  cause,  especially  if,  at  the  time  there- 
of, aware  of  her  intent  of  desertion.*     \i.  the  wife  has  justifiably 


knowledge  of  the  husband  who  never 
interfered,  and  the  bill  is  sent  in  to 
him.  It  is  like  the  case  of  saying  to  a 
tradesman  :  'Mj  wife  has  funds,  and 
you  can  compel  her  to  pay  you.' " 

So  held  also  in  an  attorney's  action 
against  him  for  legal  services  and  ex- 
penses in  her  behalf  in  a  proceeding 
instituted  by  the  husband  against  the 
wife  to  compel  her  to  give  bond  for 
peace.  Warner  v.  Heiden,  28  Wis. 
517;  9  Am.  Rep.  515. 

His  assent  is  not  to  be  presumed  from 
his  having  seen  her  in  possession  of 
the  purchased  goods.  Bentley  v.  Grif- 
fin, 5  Taunt  356. 

As  to  when  equity  will  consider  the 
wife's  contract  for  necessaries  to  bind 
her  separate  estate,  see  Priest  v.  Cone, 
5«  Vt.  495 ;  31  Am.  Rep.  695. 

1.  Compare  Mizen  v.  Pick,  3  M.  & 
W.  481 ;  Rawlyns  v.  Vandyke,  3  Esp. 
250;  Reeve  v,  Conyngham,  2  C.  &  K. 
444;  61  E.  C.  L.  444. 

In  Missouri^  he  has  been  held  liable, 
if  not  notifying.  Harshaw  v.  Merry- 
man,  18  Mo.  106;  Porter  v,  Bobb,  25 
Mo.  36. 

In  Gtorgia^  by  statute,  notice  re- 
lieves him  if  she  abandons  him  without 
sufficient  provocation ;  but  not  if  for 
his  misconduct.  Ga.Code,  1882,  §  1758, 
There  he  has  been  held  to  be  liable, 
notwithstanding  a  provision  of  the  court 
for  past  alimony,  made  after  the  neces- 
saries had  been  delivered.  Mitchell  v. 
Treanor,  11  Ga.  324;  56  Am.  Dec.  421. 
See  Glenn  v,  Hillf  50  Ga.  94;  Houlis- 
ton  V.  Smith,  3  Bing.  127;  11  E.  C.  L. 
64;  Keejoran  v.  Smith,  5  B.  &  C.  375; 
II  E.  C.  L.  253;  Black  i^.  Bryan,  18 
Tex.  453;  Payne  v,  Bentley,  21  Tex.  542. 

In  Michigan^  in  a  proceeding  at  law 
to  recover  against  the  husband's  estate 
for  the  wife's  support,  the  sufficiency 
of  the  alimony  allowed  in  chancery 
cannot  be  reviewed  by  a  jury.  Crit- 
tenden v.  Schermerhorn,  39  Mich.  661 ; 
22  C.  of  L-— ^  .     81 


33  Am.  Rep.  40,  citing  Wilson  v. 
Smyth,,  I  B.  &  Ad.  801 ;  20  E.  C.  L.  486. 

In  New  Torky  the  report  of  a  ref- 
eree, fixing  alimony,  if  not  confirmed, 
is  no  defense  to  a  suit  for  necessaries. 
Lord  V.  Thompson,  41  N.  Y.  Super. 
Ct.  115. 

2.  Lungworthy  v.  Hockmore,  i  Ld. 
Raym.  444  note;  Tod  v.  Stokes,  12 
Mod.  244;  Etherington  v.  Parrott,  2 
Ld.  Raym.  1006;  Cany  v,  Patton,  2 
Ashm.  (Pa.)  140;  compare  Holt  v. 
Brien,  4  B.  &  Aid.  252;  6  E.  C.  L. 
472;  Kemp  V,  Downham,  5  Harr. 
(Del.)  417. 

8.  Harris  v,  Morris,  4  Esp.  41 ;  John- 
ston V.  Manning,  12  Jr.  C.  L.  R.  1^9. 
The  husband  was  held  liable,  where  he 
concealed  from  the  wife  and  from  the 
tradesman  furnishing  her  necessaries 
the  fact  that  his  change  of  place  was 
with  intent  to  desert  her.  Tenner  v. 
Hill,  I  F.  &  F.  269.  His  selling  off  the 
furniture  is  presumptive  proof  of  such 
intent.  Forristall  v.  Lawson,  34  L.  T. 
N.  S.  903. 

4.  Bolton  V.  Prentice,  2  Stra.  12 14. 
Compare  Cromwell  v.  Benjamin,  41 
Barb.  (N.  Y.)  558;  Daubney  v.  Hughes, 
60  N.  Y.  187 ;  Pierpont  v,  Wilson,  49 
Conn.  450. 

In  Manby  v.  Scott,  Lev.  4 ;  i  Sid.  109, 
the  leading  English  case,  thereon,  the 
majority  of  the  court  held  that  the  hus- 
band could  not  be  held  against  his  ex- 
press prohibition.  See  2  Smith  L. 
Cas.  (8th  ed.)  451 ;  also  note  thereon 
(p.  492)  after  Seaton  v,  Benedict.  See 
also  review  thereof  in  2  Kent.  Com. 
(13th  ed.)  148;  also  dicta  thereon  in 
Compton  V.  Collinson,  i  H.  Bl.  334. 

6.  Child  V,  Hardy  man,  2  Stra.  875; 
Mainwaring  v.  Leslie,  2  C.  &  P.  507 ; 
12  E.  C.  L.  238;  Clifford  v,  Laton,  3 
C.  &  P.  15;  14  E.  C.  L.  188;  Woodman 
V.  Chapman,  i  Camp.  189;  Bevier  v. 
Sumner,  3  Hurl.  &  N.  261 ;  Rea  v, 
Durkee,  25  111.  103;  Bevier  v,  Gallo- 
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withrawn  and  dies,  the  husband  is  liable  for  her  funeral  expenses.' 
In  general,  he  is  also  liable  for  proper  expenses  in  legal  proceed- 
ings, if  incurred  by  her  because  of  his  misconduct.^  So  also  does 
the  general  rule  of  the  husband's  liability  for  necessaries  apply 


way,  71  111.  5x7;  Schnuckle  v.  Bier- 
man,  89  III.  454 ;  Wilson  v.  Bishop,  xo 
111.  A  pp.  588;  Harttmann  v.  Tegart,  xa 
Kan.  177;  Rutherford  v.  Coxe,  11  Mo. 
347;  Reese  v,  Chilton,  36  Mo.  598; 
Billing  V.  Pilcher,  7  B.  Mon.  (Ky.) 
458 ;  46  Am.  Dec.  523 ;  Brown  v.  Pat- 
ton,  3  Humph.  (Tenn.)  X35;  Oinson  v. 
Heritage,  45  Ind.  73;  15  Am,  Rep. 
358;'  Brown  v.  Mudgett,  40  Vt.  68; 
Thome  v,  Kathan,  %i  Vt.  250. 

It  has  been  held  that  the  husband  is 
not  chargeable  for  necessaries  obtained 
through  her  concealing  the  fact  of 
separation.     Stevens   v.  Story,  43  Vt. 

327. 

1.  Jenkins  ».  Tucker,  i  H.  Bl.  9X ; 
Bradshaw  v.  Beard,  12  C.  B.  N.  S.  344; 
X04  E.  C.  L.  344;  Cunningham  v. 
Reardon,  98  Mass.  538;  96  Am.  Dec. 
670.  So  held  also,  on  conflicting  evi- 
dence as  to  her  having  any  justifiable 
cause  for  leaving  him.  Ambrose  v. 
Kerrison,  xo  C.  B.  776. 

2.  These  are  ordinarily  considered 
as  governed  by  the  rule  of  necessaries. 
Thus  it  has  been  held  that  he  is  liable 
for  the  reasonable  costs  of  proceedings 
at  law  or  in  equity  against  him  by  her. 
Williams  v.  Fowler,  i  M'Cl.  &  Y.  369; 
Spray  berry  v,  Merk,  30  Ga.  81 ;  76  Am. 
Dec.  637. 

Where  he  needlessly  sought  to  compel 
her  to  find  sureties  to  keep  the  peace, 
he  was  held  to  be  liable  for  her  expenses 
in  defense.  Warner  t>.  Heiden,  38 
Wis.  5x7;  9  Am.  Rep.  515. 

In  Mngland^  if  he  has  turned  her  out, 
and  rendered  it  necessary  for  her  to 
exhibit  articles  of  the  |>eace  against 
him,  he  is  liable  for  the  attorney^  fees 
therein.  Shepherd  v,  Mackoul,  3 
Camp.  326;  Turner  v.  Rookes,  10  A.  & 
E.  47;  37  E.  C.  L.  35.  But  compare 
Grindell  v,  Godmand,  i  N.  &  P.  168; 
Mccredy  v,  Taylor,  7  Ir.  C  L.  R.  256. 

In  the  Untied  States  also,  he  has  been 
held  liable  for  her  expenses  in  nec- 
essarily proceeding  against  him  for 
breach  of  the  peace.  Morris  v.  Pal- 
mer, 39  N.  H.  X33. 

Otherwise,  if  her  proceeding  was 
groundless.  Smith  v.  Davis,  4^;  N.  H. 
566. 

As  to  her  costs  in  divorce  proceed- 
ings generally,  see  Divorce,  vol.  5,  p. 
745;  Costs,  vol.  4,  p.  319. 


Where  the  wife  instituted  a  suit  for 
divorce,  but  the  husband  reconciled 
her,  and  she  withdrew  it,  her  attorney 
was  not  permitted  to  recover  expenses 
against  him.  Phillips  v.  Simmons,  xx 
Abb.  Pr.  (N.  Y.)  287. 

In  loxva,  it  has  been  that  where  her 
attorney  had  reasonable  grounds  to  be- 
lieve her  entitled  to  a  divorce,  but  it 
was  refused,  the  husband  was  never- 
theless bound  for  the  services.  Pres- 
ton V.  Johnson,  65  Iowa  285 ;  Porter  v. 
Briggs,  38  Iowa  166.  But  compare 
Johnson  v.  Williams,  2  Greene  (Iowa) 
97;  54  Am.  Dec.  491. 

In  Porter  v.  Briggs,  38  Iowa  x66 ;  x8 
Am.  Rep.  27,  in  holding  the  husband 
liable  for  legal  services  in  a  divorce 
suit  brought  by  the  wife  to  establish 
her  innocence  of  a  charge  of  adultery 
made  by  himself — the  court,  by  Beck, 
J.,  declared  "  necessaries "  to  include 
**  apparel,  furniture,  or  personal  serv- 
ices of  servants,  mechanics,  artists, 
physicians,  or  others  whom  she  may 
employ." 

It  has  been  held  that  he  is  not  liable 
for  legal  8er^'ice8  rendered  in  her  suc- 
cessful defense  against  his  divorce  suit 
Coffin  V.  Dunham,  8  Cush.  (Mass.) 
404;  54  Am.  Dec.  769;  Wing  v,  Hurl- 
burt,  15  Vt.  607;  40  Am.  Dec.  695; 
Dorsey  v.  Goodenow,  Wright  (Ohio) 
130 ;  McCullough  v.  Robinson,  a  Ind. 
630;  compare  Brown  v.  Ackroyd,  5 
E.  &  B.  8x9;  85  E.  C.  L.  8x8;  Shelton 
V,  Pendleton,  x8  Conn.  4x7;  Morrison 
V.  Holt,  42  N.  H.  478. 

In  absence  of  statutory  provision 
therefor,  a  court  will  not  grant  her 
temporary  allowances  pending  her  di- 
vorce suit.  Harrington  v,  Harrington, 
10  Vt.  505. 

Sometimes  although  the  husband 
prevails  in  a  suit  for  separation,  the 
court  may  find  cause  for  declining  to 
order  him  to  pay  any  allowance.  War- 
ing V.  Waring,  100  N.  Y.  570. 

As  to  her  expenses  of  proceeding 
for  restitution  of  her  conjugal  rights, 
see  Wilson  v.  Ford,  L.  R.,  3  Ex.  63. 
As  to  those  for  separation,  see  Rice  v. 
Shepherd,  X2  C.  B.  N.  S.  332;  X04  E. 
C.  L.  330. 

In  Louisiana^  he  has  been  held  not 
to  be  liable  for  her  expenses  in  a  suit 
a  mensttf  even  though  she  be  poor,  and 
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where  his  wrongdoing  compels  the  separation.^  So  also  is' he 
liable  therefor,  if  she,  although  voluntarily  and  unjustifiably  leav- 
ing him,  has  returned,  or  has  made  a  bona  fide  offer  to  return.* 

One  seeking  to  charge  the  husband  for  necessaries  furnished 
must  make  out  a  case  negativing  mere  captious  abandonment.' 


entitled    to     alixnonj    pendente     lite. 
State  V,  Judge,  22  La.  Ann.  364. 

1.  Hodges  V,  Hodges,  i  Esp.  441 ; 
Emmett  v.  Norton,  8  C.  &  P.  506 ;  34 
E.  C.  L.  503;  Baker  v,  Sampson,  14  C. 
B.  N.  S.  383 ;  108  E.  C.  L.  382 ;  Emery 
V,  Emery,  i  Y.  &  J.  501;  Evans  v, 
Fisher,  10  111.  369;  Ross  r.  Ross,  69  111. 
569;  Snover  V.  Blair,  25  N.  J.  L.  94; 
Norton  v.  Rhodes,  18  Barb.  (N.  Y.) 
100;  Clement  t/.  Mattison,  3  Rich.  (S. 
Car.)  93;  Zeigler  v.  David,  23  Ala.  127; 
Kenyon  v.  Farris,  47  Conn.  510;  36 
Am.  Rep.  86. 

Where  a  husband  placed  a  dissolute 
woman  at  the  head  of  his  table,  and 
confined  his  wife  on  a  charge  of  insan- 
ity, but  she  escaped,  it  was  held  that 
he,  not  verbally  forbidding  her  return, 
was  not  liable  tor  necessaries  furnished 
her.  Horwood  v,  Heflfer,  3  Taunt. 
421. 

This  decision  has  been  severely  ani- 
madverted upon  in  England,  In  Hou- 
liston  V,  Smyth,  3  Bing.  127;  11  E.  C. 
L.  64,  the  court,  by  Gaselee,  J.,  said  : 
**  If  a  man  renders  his  house  unfit  for  a 
modest  woman  to  remain  in  it,  she  is 
authorized  in  going  away." 

The  decision  has  also  been  disap- 
proved in  America,  in  a  case  involv- 
ing precisely  the  circumstances.  De- 
scellus  V,  Kadmus,  8  Iowa  51. 

Compare  the  very  similar  case  of 
adultery  with  a  servant  girl.  Sykes  v, 
Halstead,  i  Sandf.  (N.  Y.)  483. 

Where  the  wife  was  forced  by  cruel- 
ty to  take  refuge  with  her  father,  the 
husband  was  held  liable  for  her  board, 
notwithstanding  his  notification  that 
he  would  not  pay  therefor.  Watkins 
V,  De  Armond,  89  Ind.  553.  Compare 
Eiler  v,  Crull,  99  Ind.  375. 

2.  Robison  v.  Gosnold,  6  Mod.  171 
{suh  nam,  Robinson  v,  Gosnold,  J. 
Holt  103);  M'Cutchin  v.  M*Gahay,  11 
Johns.  (N.  Y.)  281;  6  Am.  Dec.  373; 
Cory  V.  Cory,  11  N.J.  Eq.  400;  Cun- 
ningham V.  Irwin,  7S.  &  R.  (Pa.)  247; 
10  Am.  Dec.  458;  Williams  v.  Prince, 
3  Strobh.  (S.  Car.)  490;  Clement  v. 
Mattison,  3  Rich.  (S.  Car.)  93;  Ren- 
nick  v.  Picklin,  3  B.  Mon.  (Ky.)  166; 
Sturtevant  v.  Starin,  19  Wis.  268. 
From  evidence  of  reconciliation,  the 
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jury  may  infer  his  assent  to  her  con- 
tracts for  necessaries  thenceforward. 
Henderson  v.  Stringer,  2  Dana  (Ky.) 
291. 

A  note  executed  by  him  to  a  trustee, 
to  induce  her  to  return,  is  nudum  pac- 
tum, Copeland  t\  Boaz,9Baxt.  (Tenn.) 
223;  40  Am.  Rep.  89. 

In  England^  it  has  even  been  held 
that  a  husband  who,  after  condoning 
his  wife's  adultery,  turns  her  out,  is 
liable  for  necessaries  thereafter  fur- 
nished her.  Harris  v,  Morris,  4  Esp.  41. 

See  also  Manby  v,  Scott,  i  Sid.  109 ; 
I  Lev.  4;  and  notes  thereon  in  2  Smith 
L.  Cas.  (8th  ed.)  451. 

In  Rhode  Island,  it  has  been  held 
that  even  her  adultery  will  not  exempt 
him  from  paying  for  support  of  their 
child  permitted  by  him  to  remain  in 
her  custody.  Gill  v.  Read,  5  R.  I. 
343;  73  Am.  Dec.  73. 

And  in  general,  upon  his  wrongfully 
driving  her  out,  or  rejecting  her  tender 
of  cohabitation,  he  has  been  held  to  be 
also  liable  for  the  necessary  expenses 
of  their  child  properly  in  her  custody. 
Bazeley  v.  Forder,  L.  R.,  3  Q^,  B.  559; 
Kimball  f.  Keyes,  it  Wend.  (N.  Y.) 
33;  Rumney  v.  Kejes,  7  N.  H.  571 ; 
Walker  v,  Laighton,  31  N.  H.  iii; 
Revnolds  v,  Sweetser,  15  Gray  (Mass.) 

78.' 

8.  Walker  v,  Simpson,  7  W.  &  S. 
(Pa.)  83;  42  Am.  Dec.  216;  Hultz  v, 
Gibbs,  66  Pa.  St.  360.  Compare  Sow- 
er's Appeal,  89  Pa.  St.  173. 

As  to  what  constitutes  desertion,  see 
Divorce,  vol.  5,  p.  799.  See  also  Wil- 
liams V,  Williams,  130  N.  Y.  193. 

In  Pennsylvania,  her  withdrawal 
through  wrongful  representations  by 
his  relatives^  that  she  intended  to  put 
him  in  an  insane  asylum,  was  held  not 
to  be  desertion.  Moore's  Appeal,  3 
Pa.  Sup.  Ct.  R.  (Pa.)  no. 

As  to  what  does  or  does  not  consti- 
tute scevitia  forcing  the  wife  to  re- 
main away,  see  Clement  v,  Mattison, 
3  Rich.  (S.  Car.)  93;  Briggs  v.  Briggs, 
24  S.  Car.  377 ;  Breinig  v.  Meitzler,  23 
Pa.  St.  156;  Eshbach  v.  Eshbach,  33 
Pa.  St.  343  \  Brown  v,  Ackroyd,  5  E.  & 
B.  819;  85  E.C.  L.  818. 

In     West     Virginia,  "  a    charge    of 
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Her  bigamy,  if  committed  through  his  fault,  has  been  held  not 
to  exempt  him  from  liability  for  her  support.*  So  also  as  to  her, 
adultery  committed  through  his  connivance.*  Proof  that  the  wife^ 
at  the  time  of  furnishing  her  the  necessaries,  was  living  in  open 
adultery,  constitutes  a  valid  defense  to  the  suit  against  the  hus- 
band  therefor.*     So  also  if  the  plaintiff  knew  at  the  time  that 


prostitution  made  by  the  husband 
against  the  wife  falsely,  shall  be 
deemed  cruel  treatment,"  etc.  W.  Va. 
Code,   1891,  p.  613,  §  6. 

As  to  sceviiia  of  the  wife,  adjudged 
insufficient  to  justify  his  abandoning 
her,  see  Boyce  v.  Boyce,  23  N.  J.  Eq. 

337- 

In  Louisiana^  where  a  wife's  "  inces- 
sant demands  for  money,"  scorn  and 
personal  violence  were  met  by  the 
husband  **  with  unresisting  imbecility," 
until  he  abandoned  the  dwelling,  she 
was  held  not  to  be  entitled  to  a  decree 
of  separation.  Naulet  v.  Dubois,  6 
La.  Ann.  403.  Compare  Lalande  v. 
Jore,  ,^  La.  Ann.  3a. 

A  husband  cannot  without  justifiable 
cause  be  compelled  to  support  his 
wife  elsewhere  than  at  his  own  home. 
Monroe  Co.  v.  Budlong,  51  Barb.  (N. 
Y.)  493;  People  V.  Vitan,  20  Abb.  N. 
Cas.  (N.  Y.)  298;  Wallace  v.  Ellis,  42 
Ind.  582;  Morgan  v.  Hughes,  20  Tex. 
14X  ;  Houts  V,  Houts,  17  111.  App.  439; 
Johnson  v.  Johnson,  24  111.  App.  80. 

Where  they  quarreled,  and  she  left 
him,  not  through  fear  of  his  violence, 
and  refused  to  return  unless  he  would 
drive  his  relatives  from  the  house,  he 
was  held  not  to  be  liable  to  her  father 
for  board  furnished  to  her  meanwhile. 
Blowers  v,  Sturtevant,  4  Den.  (N.  Y.) 
46. 

In  Californiay  "  the  husband  is  the 
head  of  the  family.  He  may  choose 
any  reasonable  place  or  mode  of  living, 
and  the  wife  must  conform  thereto. 
Cal.  Civil  Code,  1885,  §  156.  "  Nei- 
ther  can  be  excluded  from  the  other's 
dwelling."    §  157. 

In  Idaho^  the  same.  Idaho  Rev. 
Stat.  1887,  §  2494. 

But  in  New  Jersey*  where  a  husband 
opened  a  boarding  nouse  in  another 
city,  with  a  woman  who  was  unfriend- 
ly to  his  wife,  and  insincerely  invited 
the  wife  to  come  there,  he  was  held  to 
be  liable  for  her  support  elsewhere. 
Elliott  V.  Elliott,  48  N.  J.  Eq.  231. 

In  Louisiana^  the  wife  must  follow 
the  husband  wherever  he  fixes  his 
domicile.  Chretien  v.  Chretien,  5 
MarUn,  N.  S.  (La.)6o. 
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In  New  Torh^  as  to  the  residence  of 
the  husband  not  drawing  with  it  the 
residence  of  the  wife  in  divorce  juris- 
diction, see  Toosey  v.  Toosey,  14  Dalj 
(N.  Y.)  537;  De  Meli  v.  De'  Meli,  120 
N.  Y.  485 ;  17  Am.  St.  Rep.  652. 

1.  In  A's  action  to  recover  of  B  for 
the  support  of  A's  sister  C,  it  appeared 
that  B  had  married  C  ii^  London,  had 
forced  her  away  by  cruelty,  and  mar- 
ried D,  with  whom,  after  serving  a 
sentence  of  bigamy  therefor,  he  came 
to  Massachusetts  and  procured  report 
that  he  was  dead.  C  then  married  E* 
but  B  caused  her  to  be  sentenced  for 
bigamy  therefor,  and  she  never  after 
lived  with  E,  but  was  supported  by  A. 
Held^  that  A  was  entitled  to  recover- 
Cartwright  v.  Bate,  i  Allen  (Mass.) 
514;  79  Am.  Dec.  759.  But  compare- 
Com.  V.  Mash,  7  Met.  (^la8s.)  472. 

As  to  questions  turning  upon  one*» 
remarriage  through  mistaken  belief  in 
the  other^s  death,  see  Bigamy,  vol.  a^ 
p.  194.  See  also  Absence,  vol.  i,  p- 
37;Cropsey  v.  McKinney,  30  Barb. 
(N.  Y.)  47. 

In  Colorado^  an  unmarried  person's 
knowingly  marrying  the  wife  of  an- 
other person  is  punishaUe  by  fine  or 
imprisonment.  Colo.  Annot.  Stat. 
1891,  §  1318. 

S.  Wilson  V.  Glosdop,  19  Q^  B.  Div^ 

f79;  20  q^  B.  Div.  354  {citing  Hope  f. 
lope,  I  Swab.  &  Tr.  94;  and  distin- 
guishing  Seaver  v.  Seaver,  2  S.  &  T- 
665,  a  case  of  mutual  guilt ;  and  Drew  v. 
Drew,  Cas.  Eccl.  &  M.  315;  where^ 
in  suit  for  restitution  of  conjugal 
rights,  there  was  a  plea  of  compensatia 
cri  minis). 

In  New  Hampshire^  it  has  been  held 
that  his  duty  to  support  her  is  not  ter- 
minated by  her  adultery  committed 
with  his  written  consent  given  on  con- 
dition that  she  shall  not  look  to  him 
for  support  Ferren  v,  Moore,  59  N. 
H.  107. 

3.  Emmett  v,  Norton,  8  C.  &  P.  506; 
34E.  C.L.  503;  Atkyns  v.  Pearce,  » 
C.  B.  N.  S.  763 ;  89  E.  C.  L.  762. 

Otherwise,  where  he  left  her  in  his 
house  with  two  children  bearing  his 
name.     Norton  v.  Fazan,  i  B.  &  P.  226^ 
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the  husband  had  discarded  her  for  her  adultery.^  Separation  by 
insanity  of  either  does  not  change  the  general  rule  as  to  their 
rights  and  liabilities  meanwhile.^  The  husband's  liability^  upon 
separation,  for  the  support  of  a  pauper  wife,  is  not  the  same  in 
all  the  States ;  owing  ordinarily  to  the  difference  in  their  poor 
laws.' 

IV.  GOXFULSOBT  Statuteb. — In  many  States,  a  statutory  provi- 
sion is  made  for  compulsory  support  of  the  wife  by  a  husband 
unjustifiably  abandoning  her.* 


Iq  absence  of  proof  of  her  guilt,  her 
actual  want  of  the  necessaries  nfust  be 
clearl^r  shown.  Hardie  v.  Grant,  8  C. 
&P.  512;  34E.C.  L.  506. 

She  may  be  a  witness  to  prove  the 
adultery,  and  that  her  husband's  visits 
to  her  were  only  to  negotiate  a  deed  of 
separation.  Cooper  v,  Lloyd,  6  C.  B. 
N.  S.  519;  95  E.G.  L.  518.  And  it  has 
been  held  that  after  her  adultery  and 
being  consequently  turned  away,  he  is 
not  bound  to  support  her,  even  though 
himself  had  previously  committed 
adultery.  Govier  v.  Hancock,  6  T.  R. 
^3.  But  in  such  case  he  was  not  al- 
lowed to  prove  her  adultery  by  mere 
evidence  of  proceedings  to  a  verdict  in 
the  divorce  court  without  a  decree. 
Needham  v,  Bremner,  L.  R.,  i  C.  P. 

583. 

If  he  turns  her  out  after  condoning 
her  adultery,  he  is  liable  for  subsequent 
necessaries  furnished  her.  Harris  v. 
Morris,  4  Esp.  41. 

Where  she  had  left  in  consequence 
of  a  dispute,  it  was  held  that  the  party 
seeking  to  render  him  liable  for  her 
board  and  lodgings  must  show  either 
that  his  conduct  rendered  it  Improper 
for  her  to  live  with  him,  or  that  he 
knew  where  she  was  residing,  and 
made  no  right-conditioned  oner  to 
take  her  back.  Reed  v,  Moore,  5  C.  & 
P.  aoo;  34  E.  C.  L.  277.  Compare  Rex 
V.  Flinten,  i  B.  &  Ad.  237 ;  20  E.  C.  L. 
380. 

1.  Govier  t*.  Hancock,  6  T.  R.  603. 
See  dicta  in  the  noted  case,  Forrest 
V.  Forrest,  9  Abb.  Pr.  (N.  Y.)  289. 
See  also  Dailey  v,  Dailey,  Wright 
<Ohio)  514. 

The  fact  that  she  had  been  jailed  on 
a  complaint  for  adultery  was  held  tp 
be  sufficient  notice.  Hunter  v,  Bou- 
cher, 3  Pick.  (Mass:)  289. 

It  has  even  been  held  that  where  the 
wife  eloped  with  an  adulterer,  the 
husband  was  not  liable,  although  the 
tradesman  had  no  notice  of  the  fact. 
Morris  v.  Martin,  1  Stra.  647. 
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2.  Richardson  v.  Du  Bois,  L.  R.,  c 
Q2,  B.  51 ;  Read  v,  Legard,  6  Exch.  636. 

The  husband's  insanity  does  not 
necessarily  exempt  his  estate  from  lia- 
bility for  necessaries  furnished.  Read 
V.  Legard,  6  Exch.  636 ;  Davidson  v. 
Wood,  I  De  G.  J.  &  S.  465. 

The  wife  of  a  lunatic  cannot  transfer 
his  property  to  pay  one  creditor,  to  the 
prejudice  of  the  others.  Alexander  v. 
Miller,  16  Pa.  St.  215. 

In  an  action  for  necessaries,  the 
validity  of  her  marriage  to  a  lunatic 
cannot  be  questioned.  Stuckey  v. 
Mathes,  24  Hun  (N.  Y.)  461. 

In  Colorado^  allowances  may  be 
made  to  the  wife  of  a  solvent  lunatic  as 
to  a  widow.  Colo.  Annot.  Stat.  1891, 
^294. 

8.  In  New  Tork^  the  wife  of  a  hus- 
band able  to  support  her  is  not  a 
"pauper"  within  the  statute;  and  al- 
though he  unjustifiably  turns  her  out, 
the  superintendents  o(  the  poor  cannot 
recover  of  him  for  necessaries  furnished 
her.  Norton  v.  Rhodes,  18  Barb.  (N. 
Y.)  100. 

In  Massachusetts^  otherwise.  Mon- 
son  t;.  Williams,  6  Gray  (Mass.)  ^16. 

In  Vermont^  he  is  liable  for  not  over 
one  year's  support.  Vt,  Rev.  Laws, 
1880,  ^  2821. 

In  Ohio  also,  he  is  liable.  Spring- 
field Tp.  V.  Demott,  13  Ohio  104; 
Howard  v.  Whetstone  Tp.,  10  Ohio 
365. 

In  lowa^  the  husband  is  not  liable  for 
expenses  of  a  treatment  of  his  insane 
wife  in  the  State  hospital.  Delaware 
Co.  V.  McDonald,  46  Iowa  170. 

In  West  Virg-inia^  otherwise.  W. 
Va.  Code,  1891,  p.  588,  §  41. 

See  generally  Poor  and  Poor 
Laws,  vol.  18,  p.  766. 

i.  As  to  what  constitutes  desertion, 
etc.,  see  Divorce,  vol.  5,  p.  799.  As 
to  the  custody  of  the  children,  see 
Parent  and  Child,  vol.  17,  p.  364. 

The  Massachusetts  statute  affords  a 
good  illustration.    **  When  a  husband 


Gompnliory  Btotntas. 


SEPARATION. 


Goniimliory  SUtatet^ 


fails,  without  just  caus«^  to  furnish 
suitable  support  for  the  wife,  or  has 
deserted  her,  or  when  the  wife,  for 
justifiable  cause,  is  actually  living  apart 
from  her  husband,  the  probate  court 
may,  bj  its  order  on  the  petition  of  the 
wiw,  or,  if  she  is  insane,  on  the  peti- 
tion of  her  .guardian  or  next  friend, 
prohibit  the  husband  from  imposing 
any  restraint  on  her  personal  liberty 
for  such  time  as  the  court  shall  in  such 
order  direct,  or  until  the  further  order 
of  the  court  thereon;  and  the  court 
maj,  upon  the  application  of  the  hus- 
band or  wife  or  of  her  guardian,  make 
such  further  order  as  it  deems  expedi- 
ent concerning  the  support  of  the  wife, 
and  the  care,  custody,  and  maintenance 
of  the  minor  children  of  the  parties, 
and  may  determine  with  which  of  the 
parents,  the  children  or  any  of  them 
shall  remain ;  and  may,  from  time  to 
time,  afterwards,  on  a  similar  applica- 
tion, revise  and  alter  such  order,  or 
make  a  new  order  or  decree,  as  the 
circumstances  of  the  parents  or  the 
benefit  of  the  children  may  require." 
Mass.  Pub.  Stat.  1883,  p.  823,  ^  33. 

This  statute  is  constitutional,  al- 
though it  makes  no  provision  for  trial 
by  jury.  Bigelow  v.  Bigelow,  lao 
Mass.  320.  The  husband,  though  un- 
der guardianship  as  a  spendthrift,  may 
be  prohibited  from  restraining  the 
wife's  liberty.  Kavanaugh  v,  Kava- 
naugh,  X46  Mass.  40.  The  probate 
court  cannot,  without  consent,  order 
payment  of  a  sum  in  gross  for  all  the 
future  support  of  the  wife.  Doole  v, 
Doole,  144  Mass.  278.  As  to  the  effect 
of  the  decree  in  evidence,  see  Barney 
V.  Tourtellotte,  138  Mass.  106.  The  fact 
that  the  husband  has  deserted  his  wife 
and  gone  to  another  State,  does  not 
preclude  the  statutory  award  for  sep- 
arate maintenance.  Blackinton  v. 
Blackinton,  141  Mass.  432;  55  Am. 
Rep.  484.  The  petition  may  be  granted, 
although  the  living  apart  was  only  for 
a  day.  Smith  v.  Smith,  154  Mass. 
262.  The  fact  that  she  has  executed  a 
release  of  all  claim  for  support,  and 
that  the  consideration  has  been  re- 
ceived by  her,  is  no  bar  to  her  petition. 
Silverman  v.  Silverman,  140  Mass.  560. 

Where  an  attachment  has  been  or- 
dered for  separate  maintenance,  succes- 
sive executions  may  be  issued  thereon. 
Downs  V.  Flandens,  150  Mass.  92. 

Massachusetts  also  affords  a  good 
representative  of  statutes  declaring 
such  abandonment  a  criminal  offense. 
**  Whoever    unreasonably    neglects    to 


provide  for  the  support  of  his  wife  or 
minor  child  shall  be  punished  by  fine 
not  exceeding  $20,  or  imprisoned  in  the 
house  of  correction  not  exceeding  six 
months ; "  the  fine,  at  discretion  of  the 
court,  to  go  to  the  town,  city,  societ)'  or 
person  actually  supporting,  etc.  Mass. 
Stat.  1885,  ch.  176. 

In  a  prosecution  thereunder,  the 
complainant,  to  rebut  the  husband*s 
charge  that  she  had  failed  in  her 
marital  duty,  was  permitted  to  adduce 
a  decree  of  the  probate  court  for  her 
separate  maintenance,  also  a  decree 
dismissing  his  libel  for  divorce.  Com. 
V,  Ham   (Mass.  1892),  31   N.  E.  Rep. 

639- 

In  England,  by  Stat.  20  Vict.  ch.  85, 
a  wife  wrongfully  deserted  by  her  hus- 
band, may  have  an  order  for  protection 
of  her  property;  and  upon  judicial  sep- 
aration, have  the  rights  of  a  feme  sole. 
As  to  requisites  of  proof  of  one's  refusal 
to  support  his  wife,  in  a  case  thereun- 
der, see  Flannagan  v.  Bishop  Wear- 
mouth,  8  E.  &  B.  450 ;  92  E.  C.  L.  450. 

In  Alabama,  upon  voluntary  separa- 
tion, the  chancery  court  may,  on  peti- 
tion of  either  party,  give  either  the 
father  or  mother  **  the  custody  and  con- 
trol of  the  children  and  to  superintend 
and  direct  their  education,  having  re- 
gard to  the  prudence,  ability  and  fitness 
of  the  parents,  and  the  age  and  sex  of 
the  children.''  Ala.  Code,  1886,  § 
3368. 

The  expression  **  voluntary  "  applies- 
to  a  case  where  the  conduct  of  the  hus- 
band, though  not  amounting  to  legal 
cruelty  or  other  cause  of  divorce,  has 
justified  the  wife  in  leaving  his  house 
and  going  to  her  father's.  And  the 
custody  of  a  daughter  five  years  old 
was  in  such  case  given  to  the  wife. 
Anonymous,  55  Ala.  428. 

In  California,  by  the  act  of  1874,  "»f 
the  husband  neglect  to  make  adequate 
provision  for  the  support  of  his  wife, 
except  in  the  cases  mentioned  in  the 
next  section,  any  other  person  may  in 
good  faith  supply  her  with  articles 
necessary  for  her  support,  and  recover 
the  reasonable  value  thereof  from  the 
husband."  Cal.  Civil  Code,  1885,  § 
174.  '^A  husband  abandoned  by  his 
wife  is  not  liable  for  her  support  until 
she  offer  to  return,  unless  she  was 
justified,  by  his  misconduct,  in  aban- 
doning him;  nor  is  he  liable  for  her 
support  when  she  is  living  ,  separate 
from  him  by  agreement,  unless  such 
support  is  stipulated  in  the  agreement.'" 
k  175. 
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The  husband  U  not  bound  to  main- 
tain his  wife's  children  by  a  former 
marriage,  unless  he  has  taken  them 
into  the  family.  Cal.  Civil  Code,  1885, 
\  209.  Compare^  as  to  one  in  loco 
parentis,  Williams  v,  Hutchinson,  5 
Barb.  (N.  Y.)  122.  Under  §  136,  the 
court,  though  refusing  the  wife  a 
divorce,  may  require  the  husband  to 
provide  for  her  maintenance  apart. 
Hagle  V.  Hagle,  68  Cal.  588. 

In  Colorado^  as  to  compulsory  sup- 
port pending  her  suit  for  divorce,  see 
Colo.  Annot.  Stat.  189X,  §  1567.  His 
liability  for  her  ante- nuptial  debts  is 
not  extinguished  by  her  death.    $  3015. 

In  Connecticut^  any  husband  neglect- 
ing, without  good  cause,  to  support  his 
wife,  may  be  sentenced  to  hard  labor 
for  not  more  than  sixty  days,  or  com- 
pelled to  give  bond,  etc.  Conn.  Gen. 
Stat.  1888,  i  3402. 

Upon  a  prosecution  for  failure  to 
support,  her  adultery  is  a  sufficient  de- 
fense.    State  V,  Schweitzer,  57  Conn. 

532. 

In  the  Dakotas^  as  to  the  wife's 
remedy  against  the  liquor  seller,  for 
consequences  of  the  husband's  drunk- 
enness, see  Dak.  Comp.  Stat.  1887,  § 
2206. 

A  wife  through  cruelty  justifiably 
living  apart,  may  maintain  an  action 
for  support,  without  asking  for  a  di- 
vorce. Bueter  v.  Bueter  (S.  Dak.  1890), 
45  N.  W.  Rep.  208. 

In  Delaware^  a  husband  deserting 
his  wife  without  provision,  etc.,  is  li- 
able to  have  his  property  sequestered 
by  the  board  of  trustees  of  the  poor. 
Del.  Laws,  1874,  P-  'S^,  §  i5- 

As  to  the  effect  ofa  special  legisla- 
tive divorce  giving  a  wife  all  the 
rights  of  a  femt  sole^  see  Stilley  v. 
Grubb,  I  Del.  Ch.  406. 

In  Florida^  in  case  of  his  cruelty  or 
desertion,  the  court  will  intercept  her 
estate  in  his  hands,  or  Vemove  him  as 
trustee.  Abernathy  r.  Abernathv,  8 
Fla.  243.  As  to  the  ganancial  rights 
of  husband  and  wife,  see  McGee  v. 
Doe,  9  Fla.  382.  He  is  not  liable  for 
her  ante-nuptial  debts.  Fla.  Dig.  Laws, 

P-  755.  h  7. 

In  Georgia^  "  if  any  man  shall  whip, 
beat,  or  otherwise  cruelly  maltreat  his 
wife,  he  shall  be  deemed  guilty  of  a 
misdemeanor,  and  .  .  .  the  wife 
shall  be  a  competent  witness."  Ga. 
Code,  1882,  ^  472. 

The  statute,  rendering  him  liable 
for  her  support  (§  1758),  is  like  that  of 
California,  «if/ra.    She  may,  without 
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applying  for  a  divorce,  maintain  an 
action  against  him  for  intolerable 
cruelty.     Glass  v.  Wynn,  76  Ga.  319. 

In  Illinois^  as  to  the  wife's  right  up- 
on his  abandoning  her  or  being  im- 
prisoned, see  111.  Rev.  Stat  1S91,  p. 
792,  §  II.  As  to  her  support,  while 
living  apart  without  her  fault,  see  §  22. 

They  are  not  living  "separate  and 
apart,"  within  the  statute  giving  her  a 
right  to  separate  maintenance,  if  they 
are  dwelling  in  the  same  house,  and 
eating  at  the  same  table,  though  not 
occupying  the  same  room.  Klemme 
V.  Klemme,  37  111.  App.  54.  She  must 
show  that  the  living  apart  was  without 
her  fault.  Jenkins  v.  Jenkins,  3  111. 
App.  641 ;  Cooper  v.  Cooper,  4  111. 
App.  285 ;  Tureman  v.  Tureman,  4  111. 
App.  335;  Hunter  v.  Hunter,  7  111. 
App.  2(;3;  Umlauf  v,  Umlauf,  9  III. 
App.  517. 

As  to  complusory  support  pending 
her  suit  for  divorce,  see  111.  Rev.  Stat. 
1891,  p.  546,  M  i5»  >8. 

On  a  bill  for  separate  maintenance, 
temporary  alimony  may  be  g^nted, 
this  being  not  an  incidental,  but  a 
homogeneous,  part  of  the  subject-mat- 
ter. Johnson  v,  Johnson,  20  111.  App. 
495.  As  to  the  requisites  of  such  bill, 
see  Fountain  v.  Fountain,  23  111.  App. 
C29.  Upon  mutual  fault,  and  her  re- 
fusal of  his  request  to  return,  a  decree 
for  separate  maintenance  will  not  be 
granted.  Schraeder  v.  Schraeder,  a6 
111.  App.  524.  The  mere  fact  of  his  in- 
sanity wiil  not  entitle  her  to  a  decree 
for  separate  maintenance.  Nuetzel  r. 
Nuetzel,  13  111.  App.  542. 

In  Indiana^  the  wife,  bv  an  ordinary 
suit  against  the  husband,  may  obtain 
support  when  he  has  deserted  her  with- 
out cause  and  without  provision,  or 
has  been  convicted  of  a  felony  and  im- 
prisoned, or  is  an  habitual  drunkard, 
or  renounces  the  marriage  covenant, 
or  refuses  to  live  with  her  in  the  con- 
jugal relation,  by  joining  himself  to  a 
sect,  the  rules  of  which  require  such 
renunciation.  Ind.  Rev.  Stat.  1888,  ^ 
5132. 

The  Indiana  act  for  relief  of  a  "  de- 
serted "  wife,  does  not  apply  to  a  de- 
serting one.  Stanbrough  v,  Stan- 
brough,  60  Ind.  275.  An  omission  in 
the  complaint  to  allege  that  his  desert- 
ing her  was  without  cause,  is  cured  by- 
verdict.  Harris  r.  Harris,  loi  Ind.  498. 
His  unjustifiably  deserting  her  is  pun- 
ishable by  fine.     Ind.  Rev.  Stat.  1888, 

h  2133- 
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and  absence  from  the  State  for  one 
year,  ivithout  provision,  or  imprison- 
ment for  a  year  or  more,  the  aban- 
doned spouse  may,  by  ordinary  action 
in  the  district  or  circuit  court,  become 
authorized  '*to  manage,  control,  sell 
and  incumber  the  property  of  the 
husband  or  wife,  for  the  support  of  the 
family,  and  for  the  purpose  of  paying 
debts."    McClain's  Iowa    Code,  1888, 

In  case  of  her  justifiable  withdrawal, 
an  action  lies  for  support  without  ap- 
plying for  a  divorce.  Finn  v,  Finn, 
63  Iowa  483;  Farber  v,  Farber,  64 
Iowa  362 ;   Plainer  v,  Platner,  66  Iowa 

378. 

In  Kansas^  "  the  wife  may  obtain  ali- 
mony from  the  husband  without  a  di- 
vorce, in  an  action  brought  for  that  pur- 
pose in  the  district  court,  for  any  of  the 
causes  for  which  a  divorce  may  be 
granted."  Kan.  Gen.  Stat.  1889,  ^  4762. 

In  Kentucky^  **  where  the  husband 
abandons  the  wife,  or  fails  to  make 
sufficient  provision  for  her  mainte- 
nance, or  where  he  is  confined  in  the 
penitentiary  for  an  unexpired  term  of 
more  than  one  year,  the  wife  may,  by 
action  in  equity,  be  empowered  to  use, 
enjoy  and  sell,  for  her  own  benefit, 
any  property  she  may  acquire  or  may 
have  acquired ;  to  make  contracts,  sue 
and  be  sued ;"  may  "  sell  and  convey 
by  her  own  deed,"  etc.  **  But  the  hus- 
band, upon  manifesting  proper  disposi- 
tion again  to  live  with  his  wife  and 
make  suitable  provision  for  her  or  up- 
on his  release  from  the  penitentiary, 
by  his  petition  in  such  action  may,  m 
the  discretion  of  the  court,  have  all  or 
part  of  said  powers  set  aside,  be  per- 
mitted to  take  upon  himself  the  prose- 
cution or  defense  of  any  pending  ac- 
tion against  her!"  Ky.  Gen.  Stat. 
1887,  p.  733,  §  5. 

In  Louisiana^  their  voluntary  separa- 
tion does  not  prevent  their  acquisitions 
from  falling  into  the  community. 
Toffrion  v,  Bordelon,  14  La.  Ann.  628. 
But  compare  Wooters  v,  Teny,  12 
La.  Ann.  449. 

In  Maine^  a  wife  whose  husband  has 
abandoned  her  and  left  the  State,  or  is 
in  execution  of  sentence  in  the  State 
prison,  may  be  authorized  by  the 
supreme  judicial  court  to  contract, 
etc.,  as  a  feme  sole.  Me.  Rev.  Stat, 
1883,  p.  525,  §  7. 

In  Maryland,  as  to  the  unconstitu- 
tionality of  acts  w^herein  the  legislature 
assumes  judicial  determination  of  a 
wife's  allowances,  see  Crane  ?».  Megin- 


nis,  I  Gill.  &  J.  (Md.)  463 ;  19  Am.  Dec. 

337- 

In  Michigan,  an  abandoned  wife 
may,  in  the  probate  court,  obtain  re- 
liet  like  that  in  Massachusetts,  Mich. 
Stat.  1883^  §  6364.  Although  her  with- 
drawal was  justifiable,  her  suit  for 
support  will  be  defeated  by  very  long 
and  inexcusable  delay-^-e.  g,,  eighteen 
years.  Reed  v.  Reed,"  52  Mich.  117; 
50  Am.  Rep.  347.  If  there  are  young 
children,  very  imperative  reasons  will 
be  required.  Davidson  v.  Davidson, 
47  Mich.  15X. 

One  who  is  a  minor  is  not  liable  to  a 
criminal  prosecution  for  failure  to 
support  his  wife,  unless  he  has  the 
means,  or  has  been  emancipated.  Peo- 
ple V,  Todd,  61  Mich.  334. 

In  Minnesota,  the  support  may  be 
ordered,  with  or  without  a  decree  of 
separation.     Minn.  Stat.  1891,   §  3924. 

In  Mississippi,  as  to  the  wife's 
rights  and  remedies,  see  Wells  v, 
Treadwell,  28  Miss.  717;  Stephenson 
V.  Osborne,  41  Miss.  119;  90  Am.  Dec. 
358. 

In  Nebrasha,  as  to  their  rights  on 
separation  after  her  violation  of  the 
terms  of  his  trust  deed,  see  Austin  v. 
Austin,  18  Neb.  310. 

In  Missouri^  as  to  the  requisites  for  a 
conviction  for  abandonment,  see  State 
V.  Broyer,  44  Mo.  App.  393.  As  to  the 
unconstitutionality  of  acts  wherein  the 
legislature  assumes  judicial  determina- 
tion of  a  wife's  allowance,  etc.,  see 
State  V.  Fry,  4  Mo.  125.  The  wife 
may  forfeit  her  dower  by  her  adultery. 
McAlister  v,  Novenger,  54  Mo,  351. 
As  to  what  is  a  **  vagrant "  husband 
within  the  divorce  act,  see  Dwyer  v. 
Dwyer,  26  Mo.  App.  647. 

His  refusal  to  assure  her  of  a  dis- 
continuance of  intolerable  insults  from 
his  relatives,  was  held  to  entitle  her  to 
a  separate  maintenance.  Spengler  v. 
Spengler,  38  Mo.  APP-  ^66. 

His  deserting  her  without  good 
cause  is  punishable  by  fine  and  im- 
prisonment ;  and  on  the  trial,  the  mar- 
riage may  be  proved  by  adducing  in 
evidence  therefor  the  same  facts  as  in 
a  civil  action.  Mo.  Rev.  Stat.  1889,  ^ 
3501. 

In  New  Hampshire,  the  wife  may, 
on  abandonment,  in  the  supreme  court, 
obtain  relief  like  that  afforded  bv  the 
probate  court  in  Massachusetts.  N.  H. 
Pub  Stet.  1891,  p.  499,  ^  4. 

The  wife  of  an  alien  may,  after  six 
months,  acquire  the  rights  of  a  feme 
sole,  and  have  the  custody  of  her  minor 
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children.  N.  H.  Pub..  SUt.  1891,  p. 
499,  (  8.  His  becoming  a  citizen  and 
cohabiting,  has  the  effect  of  marriage 
upon  her  contracts  and  business,  §  9. 

Alimony  was  refused  when  sought 
disconnected  with  a  suit  for  divorce. 
Parsons  v.  Parsons,  9  N.  H.  309;  32  Am. 
Dec.  363. 

In  JV>w  Jersey^  a  husband  neglect- 
ing to  support  his  family,  may  be  com- 
pelled by  the  overseer  of  the  poor,  as 
a  ♦*  disorderly  person.'*  N.  J.  Rev.  St. 
1877,  p.  305,  §  5.  As  to  the  proced- 
ure thereupon  by  the  board  of  chosen 
freeholders,  under  the  act  of  '1882,  see 
N.  J.  Supp.  1887,  p.  219,  §  2.  Equity 
will  decree  sale  of  property  of  a  neg- 
lected wife  living  separate;  and  she 
may  sell  as  if  sole,  p.  447. 

Where  a  husband  withdrew  from  the 
wife  on  the  alleged  ground  of  her 
physical  formation,  etc.,  but  she  was 
willing  to  cohabit,  it  was  held  that  she 
was  entitled  to  relief  on  her  bill  for 
maintenance.  Van  Arsdalen  v.  Van 
Arsdalen,  30  N.  }.  £q.  359.  A  husband 
having  an  income  of  $5,000  per  annum, 
and  leaving  his  wife  to  support  hei;self 
and  child  in  one  of  his  houses,  or  rents 
of  others  ($60  per  month),  was  held 
guilty  of  '*  refusing  and  neglecting  to 
provide  for  her "  within  the  mainte- 
nance act.  O'Brien  v.  0*Brien  (N.  T. 
1892),  23  Atl.  Rep.  1073.  A  husband  s 
departure  to  another  city  and  opening 
a  boarding  house  with  a  woman  un- 
friendly to  his  wife,  although  accom- 
panied with  an  invitation  to  come  and 
dwell  with  him  (evidently  aimed  for  de- 
fense to  her  suit  for  maintenance),  was 
held  to  be  an  abandonment,  within  the 
statute.  Elliott  v,  Elliott,  48  N.  J.  Eq. 
25 :. 

In  New  Mexico. — ^**  Whenever  any 
difficultv  arises  between  the  husband 
and  wife  on  account  of  the  failure  of 
either  to  fulfill  any  of  the  duties  named 
in  the  preceding  section  "  [§  988 :  '*  She 
is  obliged  to  live  with  him  '*...], 
**  it  shall  be  lawful  for  the  injured  party 
to  go  before  the  justice  of  the  peace 
of  the  precinct  and  make  complaint.'' 
.  .  .  A^£-zt/3/(?xfV0Comp.  Laws,  1884, 
§  989  ..."  It  shall  be  the  duty  of 
the  justice  to  endeavor  to  effect  a  rec- 
onciliation. ...  In  case  of  resist- 
ance, the  said  justice  may  order  that 
such  person  be  confined  in  the  county 
jail,  there  to  remain  until  he  comply 
with  those  duties  by  which  both  the 
husband  and  wife  were  both  mutually 
bound.'' 

In    Netv     Torh^  where    a  husband 


leaves  his  wife  or  child  a  public  charge, 
his  property  may  be  seized  by  the  su- 
perintendent of  the  poor  or  other  proper 
officer,  and  on  confirmation  of  the 
warrant  by  the  court  of  sessions,  may 
be  sold,  and  the  proceeds  be  applied  to 
pay  taxes,  liens,  repairs  and  insurance, 
and  the  residue  for  the  support  and 
care  of  the  wife  and  child,  etc.  N.  Y. 
Rev.  Stat.  1S90,  p.  2277,  §  138. 

If  she  has  unjustifiably  left  him,  and 
he  offers  to  maintain  her  at  a  place  of 
her  own  selection,  the  ordeivwill  not  be 
granted.  People  v.  Naehr,  30  Hun  (N. 
Y.)  461.  Circumstances  to  justify  a 
decree  of  maintenance  must  be  such  as 
to  justify  a  decree  of  separation.  Ruck- 
man  V.  Ruckman,  58  How.  Tr.  (NY.) 
278.  As  to  alteration  of  the  decree 
according  to  changed  circumstances, 
see  Erkenbrach  v,  Erkenbrach,  63 
How.  Pr.  (N.  Y.)  194. 

As  to  the  unconstitutionality  of  acts 
wherein  the  legislature  assumes  ju- 
dicial determination  of  a  wife's  allow- 
ances, etc.,  see  Holmes  v.  Holmes, 
4  Barb.  (N.  Y.)  295.  As  to  varying 
allowances,  see  Miller  v.  Miller,  6 
Johns.  Ch.  (N.  Y.)  91 ;  Forrest  v.  For- 
rest, 6  Duer  (N.  Y.)  102,  142 ;  3  Bosw. 
(N.  Y.)  674. 

It  seems  that  the  New  2^<c»r*  statutory 
provision  for  a  recognizance  by  a  neg- 
lectful husband  was  designed  to  enforce 
actual  physical  support  only.  People 
V.  Pettit,  74  N.  Y.  320.  As  to  the 
requisites  thereof,  see  Bulkley  v,  Boyce, 
48  Hun  (N.  Y.)  259.  As  to  practice 
on  his  appeal,  see  People  v,  Hodgson, 
126  N.  Y.  647.  As  to  a  retroactive 
order  for  support,  see  Percival  v. 
Percival,  124  N,  Y.  637. 

In  North  CarolinOy  a  husband  de- 
serting his  wife  and  living  in  adultery, 
forfeits  all  his  right  to  her  personal 
property,  or  to  property  settled  upon 
her  at  the  marriage.  N.  Car.  Code, 
1883,  $  1845.  A  wife  eloping  with  an 
adulterer,  and  not  living  with  her  hus- 
band at  his  death,  loses  all  right  of 
dower.     §  1844. 

In  Ohio^  if  the  husband  neglects  to 
provide  for  the  wife,  any  other  person 
may  in  good  faith  supply  her  with 
necessaries,  and  recover  the  reasonable 
value  thereof  from  the  husband,  unless 
she  has  unjustifiablj'  abandoned  him, 
and  does  not  offer  to  return.  Ohio 
Rev.  Stat.  1890,  §§  31 16-7. 

In  Oklahoma^  if  the  husband  has 
deserted  the  wife,  or  is  imprisoned,  she 
may  prosecute  and  defend  in  his  name, 
etc.    Okl.  Stat.  1890,  §  4319. 
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In  Pennsylvania^  if  a  husband  neg- 
lects to  provide  for  his  wife,  she  may 
avail  herself  of  the  sole  trader  act  of 
i7i8,B.  P.  Dig.  Pa.  L.,p.  1x54,  §  27.  Anpr 
husband  who,  for  one  vear  before  his 
wife's  death,  has  willfully  neglected  to 
provide  for  her  or  has  deserted  her, 
forfeits  all  claim  and  right  to  her  real 
or  personal  estate,  after  her  death,  as 
tenant  by  the  curtesy,  or  under  the 
intestate  laws.  §  30. 

A  special  legislative  act  of  'divorce 
has  been  held  to  be  no  ground  for 
vacating  a  judicial  order  for  a  weekly 
allowance  for  the  wife's  support.  Phila- 
delphia V.  Thiele,  10  Phlla.  (Pa.)  205. 

To  establish  her  claim  on  his  estate 
for  her  support,  she  must  show  that  her 
withdrawal  was  not  caused  by  her  own 
misconduct.  Lippincott's  Estate,  14 
Phila.  (Pa.)  277.  In  a  desertion  case, 
the  allowance  may  be  increased  or 
diminished,  or  revoked  according  to 
the  changed  relation  of  the  parties. 
Com.  V.  Jones,  90  Pa.  St.  431. 

On  his  deserting  her,  she  may  main- 
tain an  action  under  the  act  of  1855, 
for  support;  and  may  begin  it  by  at- 
taching his  property.  Reillej'  v.  Keil- 
ley,  4  Brewst.  (Pa.)  169.  As  to  drunk- 
enness of  the  husband,  and  the  wife's 
rights  thereupon  under  the  act  of  1855, 
see  Black  v,  Tricker,  59  Pa.  St.  13.  As 
to  the  jurisdiction  of  a  proceeding 
under  the  desertion  act  of  1867,  see 
Barnes'  Appeal,  2  Pa.  Supr.  Ct.  R. 
(Pa.)  506;  McKendry  v.  McKendry, 
131  Pa.  St.  24. 

A  deserting  husband's  right  in  his 
wife's  estate  is  not  restored  by  his 
merely  having  contributed  to  her  sup- 
port. Bir chard's  Estate  (Pa.  1892),  11 
Co.  Ct.  R.  234.  Her  deserting  him 
and  living  in  adultery,  if  condoned, 
does  not  deprive  her  of  her  rights  as 
distributee  in  his  estate.  Drinkhouse's 
Estate  (Pa.  1892),  11  Co.  Ct.  R.  96;  29 
W.N.C.  (Pa.)35. 

Where,  in  fulfillment  of  their  agree- 
ment of  separation,  the  husband  had 
given  her  certain  cash  and  bank  stock, 
it  was  held  that  he  was  not  liable  to 
prosecution  for  failure  to  support  her. 
Com.  V,  Richards,  131  Pa.  St.  209. 

In  Rhode  Island,  a  wife  entering 
the  State  alone,  may,  after  so  continu- 
ing one  year,  acquire  the  rights  of  a 
feme  sole,  R.  I.  Pub.  Stat.  1882.  p. 
420,^4. 

In  South  Carolina y  "  If  a  wife  leave 
her  husband  and  go  away,  and  con- 
tinue with  her  advoutrer,  she  shall  be 
barred   forever  of  action  to   demand 


her  dower.  .  .  ."  South  Carolina 
Gen.  Stat.  1882,  §  799,  "A  married 
woman  shall  have  the  right  to  pur- 
chase any  species  of  property  in  her 
own  name,  and  to  take  proper  legal 
conveyances  therefor,  and  to  convey 
and  be  contracted  with  as  if  she  were 
unmarried,"  provided  her  husband  shall 
not  be  liable  for  her  debts,  except  for 
her  necessary  support.  §  2037. 

In  Tennessee,  as  to  the  rights  of  a 
wife,  in  her  husband's  absence,  to 
dispose,  etc.,  by  will  or  deed,  see  Tenn, 
Code,  1884,  §  3344-6. 

If  his  cruelty  has  compelled  her  to 
leave  him,  she  may  have  a  decree  for 
rents  and  profits  of  land  in  his  posses- 
sion acquired  by  her  since  the  mar- 
riage. Corley  v.  Cor  ley,  8  Baxt. 
(Tenn.)  7. 

In  Texas,  a  wife  suing  for  divorce, 
may,  on  oath  that  the  husband  will 
waste  either  her  separate  property,  or 
their  common  property,  or  the  reve- 
nues, may  obtain  a  writ  of  sequestration. 
Tex.  Civil  Stat.  1889,  §  4489.  Or  an 
injunction,  §  2873.  See  Wright  r. 
Wright,  3  Tex.  168.  His  deserting  her 
and  living  in  adultery  does  not  deprive 
him  of  his  interest  in  the  communi- 
ty property,  nor  confer  on  her  any 
rights  except  of  management,  and 
if  necessary  of  disposal  thereof.  Hens- 
ley  V.  Lewis,  82  Tex.  595. 

The  wife  of  a  deserting  husband, 
not  suing  for  a  divorce,  cannot  compel 
him  to  support  her.  Trevino  v,  Tre- 
vino,  63  Tex.  650. 

In  Vermont,^*  a  married  woman  whose 
husband  deserts  her,  or  from  intemper- 
ance or  other  cause  becomes  incapaci- 
tated or  neglects  to  provide  for  his 
family,  may  in  her  name  make  con- 
tracts for  her  labor  and  the  labor  of 
her  minor  children,  shall  be  entitled 
to  her  and  their  wages,  and  in  her 
own  name  may  sue  for  and  recover 
them."  Vermont  Rev.  L.  1880,  ^ 
2327.  And  the  county  court  may  invest 
her  with  the  rights  of  a  feme  sole; 
may  authorize  her  to  sell  her  realty 
and  his  personalty  for  her  support; 
ai\d  the  chancellor  may  give  her  sole 
use  of  his  realty,  ^§  2328-2333.  Simi- 
larly, in  ease  of  his  imprisonment.  § 
2334.  As  to  her  remedy  against  the 
liquor  seller  for  consequences  of  the 
husband's  drunkenness,  see  §  3834.  As 
to  the  town's  recovering  of  him  for 
her  support,  see  §§  2820-1. 

The  county  court  may  prohibit  a 
deserting  husband  from  restraining  his 
wife's  liberty.     Vt.  L.  1893,  p.  49.     His 
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MBiUim.  SEPULCHER— SEQUESTRATION,         Deflnition. 

BBPULCHES. — The  place  where  a  corpse  is  buried.^ 
aBaUESTBATION.— (See  also  Attachment,  vol.    i,  p.   894; 
Equity,  vol.  6,  p.  683 ;  £quity  Pleadings,  vol.  6,  p.  724.) 


I. 
II. 


Definition,  91. 
In  Equity  Practice,  9a. 
1.  In  General^  92. 
3.   Corporations^  95. 

3.  What  Property  Liable^  97. 

4.  Procedure^  97. 


5.  Discharge^  98. 

6.  The  Sequestrators,  98. 

III.  In  Louisiana  and  Texas,  100. 

1.  In  General,  100. 

2.  Damages  for  Illegal  Sequestra- 

tion, 1044 


I.  DSTnriTlOir. — To  sequester,  in  the  civil  law,  is  to  renounce  or 
disclaim  ;  or  to  deposit  the  subject  of  a  controversy  in  the  hands 
of  a  third  person  to  hold  for  the  contending  parties.*  Under  the 
law  of  Louisiana,  a  judicial  sequestration  is  a  mandate  of  the 
court  ordering  the  sheriff  to  keep  the  thing  in  controversy  until 
after  the  termination  of  the  suit.* 


failure  to  support  her  after  notification 
by  the  overseer  of  the  poor,  is  a  misde- 
meanor finable  not  more  than  $20, 
p.  S^- 

In  Virginia,  by  willfully  deserting 
her  until  her  death,  he  forfeits  "  all  in- 
terest in  her  separate  or  other  estate  as 
tenant  by  the  curtesy,  distributee  or 
otherwise."  Va.  Code,  1887,  §  3296. 
He  is  not  liable  for  her  ante-nuptial 
debts  incurred  in  respect  to  her  sepa- 
rate estate,  i  2290. 

Since  the  married  women's  act,  the 
husband's  curtesy  initiate  in  his  wife's 
lands  cannot  be  sold  to  pay  his  debts. 
Welsh  V,  Solenberger,  85  Va.  44k.  As 
to  the  effect  of  a  separation  agreement 
upon  his  tenancy  by  the  curtesy,  see 
Dooley  v,  Baynes,  86  Va.  644. 

In  Washington^  as  to  the  wife's 
remedy  against  the  liquor-seller  for  the 
consequences  of  the  husband's  drunk- 
enness, see  Wash.  Gen.  Stat.  1891,  § 
2528. 

InWest  Virginia^  a  decree  of* separa- 
tion may  provide  **  that  the  parties  be 
perpetually  separated  and  protected  in 
their  persons  and  property."  W.  Va. 
Code,  1891,  p.  614,  ^  12. 

In  Wisconsin^  whenever  the  husband 
or  wife  is  about  to  abscond  or  he  re- 
fuses to  support  her,  "  the  mayor  of 
the  city,  president  of  the  village,  or 
supervisors  of  the  town  "  may  issue  a 
warrant,  etc.,  against  his  or  her  goods, 
etc.,  and  on  confirmation  by  the  county 
court,  sufficient  shall  be  sold  at  auction 
for  the  maintenance,  etc.  The  property 
may  be  restored  on  bond,  etc.  Wis. 
Annot  Stat.  1889,  ^§  1506-15 10.  As 
to  her  remedy  against  the  liquor  seller 
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for  consequences  of  the  husband's 
drunkenness,  see  §  1560.  When  he 
'*  shall  have  deserted  her,  or  shall,, 
from  drunkenness,  profligacy,  or  any 
other  cause  neglect  or  refuse  to  provide 
for  her  support,  or  for  the  support  and 
education  of  his  children,  she  shall 
have  the  right  to  transact  business  in 
her  own  name,  and  to  collect  and  re- 
ceive the  profits  of  such  business,  her 
own  earnings,  and  the  earnings  of  her 
minor  children  in  her  charge,"  etc., 
without  his  interference,  or  liability  for 
his  debts.  §  2344. 

In  Wyoming^  pending  her  suit  for 
divorce,  the  court  may  prohibit  him 
from  restraining  her  personal  liberty. 
Wyoming  Rev.  Stat.  1887,  §  1577.  He 
may  also  be  required  to  give  security 
for  obedience  to  the  orders  of  the  court, 
as  to  his  property,  etc.  §  1583.  He  is 
not  liable  for  her  ante-nuptial  debts.  §- 
1563. 

1.  See  Burial,  vol.  2,  p.  698;  Cem- 
eteries, vol.  3,  p.  49;  Dead  Body, 
vol.  5,  p.  115. 

2.  Black's  L.  Diet.;  Bouv.  L.  Diet. 

3.  Louisiana  Code,  art.  269.  See 
infra,  this  title,  In  Louisiana  and 
Texas. 

In  Pitot  V.  Elmes,  i  Martin  (La.)  79, 
the  court  by  Lewis,  J.,  said:  "The  only 
case  of  sequestration  known  to  the  civil 
law  is  when  two  persons,  or  more,  lay 
claim  to  the  same  property.  In  this 
case  the  judge  orders  that,  pendente  lite^ 
the  property  in  dispute  shall  remain  in 
the  hands  of  the  sequestrators.  Ac- 
cording to  the  laws  of  Spain  when  a 
creditor  proves  his  demand,  and  shows 
to  the  satisfaction  of  the  judge,  that  the 
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In  GeneraL 


In  chancery  practice  a  writ  of  sequestration  affords  a  remedy 
for  the  enforcement  of  a  decree,  or  for,  the  preservation  of  the 
thing  in  controversy  during  the  suit.*  The  term  is  used  also  in 
English  ecclesiastical  law.  In  international  law  to  sequester  is 
to  seize  the  property  of  an  individual  and  appropriate  it  to  the 
use  of  the  government.* 

n.  In  Equity  Practice — 1.  In  General. — The  process  was  brought 
into  the  United  States  with  the  chancery  system,  from  England, 
and  has  been  recognized  by  the  courts  and  adopted  in  many  of 
the  States.*    Although  in  a  great   measure  superseded,  it  has 


debtor  is  wasting  his  goods,  so  that 
there  is  danger  that,  without  some  sum- 
mary relief,  the  property  of  the  debtor 
will  be  destroyed  or  removed  out  of  the 
reach  of  the  creditor,  before,  in  the  or- 
dinary •  course  of  business,  judgment 
may  be  obtained,  the  judge  orders  the 
debtor's  property  to  be  sequestered,  un- 
less he  gives  surety  to  the  creditor. 

**  This  sequestration  is  not  a  proceed- 
ing in  rem.  It  creates  no  lien  in  favor 
of  the  person  who  obtains  it.  It  is  not 
always  an  original  process ;  it  is  a  mere 
provisional  order,  which  may  be  had  at 
any  stage  of  the  suit  and  the  judgment 
that  intervenes,  is  against  the  estate  of 
the  debtor  generally,  not  more  against 
the  sequestered  property  than  against 
any  other  part  of  it.  tt  consequently 
creates  no  lien,  no  privilege." 

1.  3  Bl.  Com.  444;  Abb.  L.  Diet.; 
Daniel's  Ch.  Pr.  (Am.  ed.  1865),  vol.  2, 
p.  1063. 

2.  Black's  L.  Diet. 

8.  In  Keighler  v.  Ward,  8  Md.  254, 
the  court  by  Mason,  J.,  said:  **We  have 
no  doubt  that  this  writ  is  in  full  force 
in  this  State  both  as  a  mesne  process 
against  a  party  in  contempt,  as  well  as 
a  judicial  writ  to  enforce  the  perform- 
ance of  a  decree,  and  in  its  latter  office 
may  be  said  to  be  analogous  to  an  exe- 
cution at  law.  The  process  of  seques- 
tration came  with  our  chancery  sys- 
tem from  Ens^land  and  has  since  been 
fully  recognized  and  adopted  by  our 
legislature,  as  appears  from  the  act  of 
1785,  ch.  72,  §  25.  The  circumstance 
that  it  has  never  been  resorted  to  in 
practice  in  the  State  does  not,  on  that 
account,  render  it  inoperative  or  power- 
less." 

It  was  said  in  Clymer  v,  Willis,  3 
Cal.  363;  58  Am.  Dec.  414,  that  if  an 
attaching  creditor  of  an  execution  plain- 
tiff were  otherwise  remediless,  it  might 
be  that  chancery  would  afford  relief 
by  process  of  sequestration. 

In  In  re  Hoare,  14  Ch.  Div.  41,  it 


was  questioned  whether  a  writ  of  se- 
questration could  be  properly  issued  to 
enforce  a  simple  judgment  for  a  debt, 
or  to  enforce  an  order  upon  a  judgment 
debtor's  summons. 

In  Hosack  v,  Rogers,  ix  Paige  (N. 
Y.)  603,  it  was  said  to  be  doubtful 
whether  a  sequestration  could  be 
granted  where,  by  the  non-imprison- 
ment act,  a  party  cannot  be  committed 
upon  execution,  or  by  attachment  for 
not  paying  the  mone^'  due  upon  a  de- 
cree in  a  suit  founded  on  contract. 

Under  the  rule  of  the  United  States 
circuit  courts  if  the  delinquent  party 
cannot  be  found,  a  writ  of  seques- 
tration issues  against  his  estate  upon  a 
return  of  non  est  inventus  to  compel 
obedience  to  the  decree.  See  the  8th 
Equity  rule. 

In  bteam  Stone  Cutter  Co.  v.  Sears, 
9  Fed.  Rep.  8,  the  plaintiff,  as  owner 
of  a  patent,  brought  a  bill  against 
a  company  for  infringement  and 
obtained  a  decree  establishing  the 
title  to  and  validity  of  the  pat- 
ent, the  fact  of  infringement,  and  for 
an  accoiint  of  the  profits.  After  the 
decree,  on  application  of  the  plaintiff, 
a  writ  of  sequestration  in  the  nature  of 
an  attachment,  to  create  a  lien  for  sat- 
isfying .the  decree,  was  issued  and, 
served  by  attaching  the  real  estate  of 
the  defendant.  The  only  question 
made  was  as  to  whether  the  court  had 
power  to  issue  such  writs  and  whether 
the  service  of  such  a  writ  in  that  man- 
ner created  a  lien  that  would  hold  un- 
til decree,  and  it  was  held,  that  the 
court  had  the  power  and  that  by  the  due 
service  of  such  a  writ  a  valid  lien  was 
created. 

In  Shainwald  v.  Lewis,  6  Fed.  Rep. 
766,  a  decree  was  entered  against  the 
respondent  by  which  he  was  adjured 
to  have  obtamed  possession  of  the 
funds  of  a  bankrupt  firm  of  which  the 
complainant  was  assignee,  by  fraud. 
He  was  decreed  to  be  a  trustee  for  the 
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not,  as  a  general  rule,  been  prohibited  or  abolished,  and  may  be 
resorted  to  whenever  it  may^be  deemed  necessary  or  advisable.^ 


complainant,  of  such  funds  and  was 
ordered  to  pay  over  the  amount  as  as- 
certained by  the  decree.  An  execu- 
tion vras  issued  and  returned  unsatis- 
fied. The  court  by  Hoffman,  J.,  said  : 
"The  appointment  of  a  receiver  of  all 
the  property  of  the  defendant  is,  in 
truth,  as  we  have  seen,  in  the  nature, 
not  oif  an  attachment,  but  of  a  seques- 
tration, which  by  the  ancient  practice 
of  the  court  of  chancery  of  England^ 
issued  as  of  course  upon  failure  of  the 
defendant  to  comply  with  the  decree, 
and  the  process  of  sequestration  is  still 
in  use  in  England,  We  have  also  seen 
that^  the  court  will  now,  where  a  se- 
questration has  been  ordered  to  en- 
force a  decree  for  the  payment  of 
money,  order  the  sequestrators  to  ap- 
ply what  they  have  received,  by  virtue 
of  the  sequestration,  in  satisfaction  of 
the  decree.  .  .  .  The  decree  was 
obtained  in  this  court ;  and  perhaps  a 
writ  of  sequestration  might  havQ  is- 
sued at  once  upon  the  failure  of  the 
defendant  to  comply  with  the  decree, 
as  it  certainly  could  have  done  if  the 
decree  had  been  for  the  specific  per- 
formance of  some  act." 

1.  White  V.  Geraerdt,  i  Edw.  Ch. 
(N.  Y.)  336. 

In  Hosack  v.  Rogers,  ii  Paige  (N. 
Y.)  603,  the  court  by  Walworth,  Ch., 
said:  ^*The  process  of  sequestration, 
although  it  has  gone  almost  out  of  use 
since  the  statute  allowing  an  ordinary 
execution  against  the  real  as  well  as  the 
personal  estate  of  a  party,  to  enforce  the 
payment  of  money  decreed  by  this 
court,  may  be  properly  resorted  to  as  a 
means  of  enforcing  the  performance  of 
other  decrees,  when  attachment  cannot 
be  served,  or  when  the  defendant 
chooses  to  remain  in  prison  after  his 
commitment  for  contempt  of  the 
court." 

Yermont. — In  Steam  Stone  Cutter  Co. 
V.  Jones,  13  Fed.  Rep.  567,  it  was  said 
that  the  use  of  the  writ  of  sequestration 
as  mesne  process  of  attachment  in  a 
suit  in  equity  in  the  ccJurt  of  chancery 
of  Vermont  is  coeval  with  the  institu- 
tion of  the  court.  Jt  is  not  the  writ  of 
sequestration  known  to  the  English 
chancery;  but  is  merely  an  attach- 
ment by  mesne  process  in  an  equity 
suit. 

The  court  by  Blatchford,  J.,  said:  •*  It 
is  a  mtine  security  given  pendente  lite^ 


93 


operating,  in  that  regard  and  to  that 
end,  like  a  provisional  injunction  or  a 
temporary  receivership,  or  a  writ  of  ne 
exeat  or  other  filing  of  a  lis  pendens^"* 

North  Oarollna. — There  is  a  distinc- 
tion in  the  course  that  will  be  taken  by 
the  court  between  the  ordinary  case  of 
an  injunction  tp  stay  execution  upon  a 
judgment  at  law  and  a  sequestration. 
In  the  former  case,  if  the  equity  of 
the  bill  be  deified  fully  and  fairly  in  the 
answer,  the  defendant  will  be  entitled  to 
a  dissolution  of  the  injunction ;  but  in 
the  latter  case  the  right  of  the  plaintiff 
to,  have  the  property  sequestered  pend- 
ing the  litigation  does  not  depend  upon 
the  *'equity  conferred  by  the  answer;*' 
and  the  court  having  secured  the  fund, 
will  keep  it-  secured  until  the  rights  of 
the  parties  are  adjudicated,  unless  the 
application  was  improvidently  granted; 
or  unless,  upon  the  coming  in  of  the  an- 
swer it  appears,  taking  the  whole  togeth- 
er, that  the  claim  of  the  plaintiffs  is  un- 
founded; or  that  the  security  is  unnec- 
essarv.  McDaniel  v.  Stoker,  5  Ired, 
Eq.  (N.  Car.)  274. 

Penneylvaiiia. — In  Philadelphia,  etc., 
R.  Co.'s  Appeal,  70  Pa.  St.  355,  a  judg- 
ment was  recovered  against  the  Phila- 
delphia, etc.,  Railroad  Company.  The 
plaintiff  issued  zfi.fa.  which  the  sher- 
iff returned  unsatisfied.  The  plaintiff 
petitioned  for  and  obtained  a  writ  of 
sequestration  and  a  sequestrator  was 
appointed.  The  defendants  assigned  as 
error  the  awarding  of  the  writ  of  se- 
questration. Held^  that  by  the  act  of 
April  7,  1870,  instead  of  sequestration 
based  upon  the  if.  fa.  under  the  act  of 
1836,  unsatisfied  in  whole  or  in  part,  an 
alias ^*._/a.  may  be  issued  to  seize  and 
sell  the  franchises  and  .property  of  the 
delinquent  corporation  out  and  out; 
that  sequestration  was  not  grantable, 
and  that  proceedings  below  must  be 
reversed. 

The  court  by  Thompson,  C.  J.,  said: 
•*  The  Act  of  1870  undoubtedly  supplies 
the  provisions  of  the  Act  of  1836  in  re- 
gard to  insolvent  corporations  to  the 
extent  noticed.  Both  cannot  possibly 
co-exist  as  remedies.  A  judgment 
creditor  proceeding  by  sequestration 
could  not  restrain  another  from  pro- 
ceeding by  execution,  the  obvious 
result  of  'which  would  be  to  put 
an  end  to  sequestration  by  a  sale  of 
the  property  and  franchises.    There  is 
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The  process  of  sequestration  is  used   in    proceedings   for   con- 
tempt.* • 

Formerly,  it  was  the  appropriate  process  to  compel  the  defend- 
ant to  answer ;  or  to  pay  money  into  court  or  elsewhere  ;*  or  to 
answer  interrogatories  before  a  master.*  It  issued  also  in  case  of 
contempt  for  the  non-production  of  papers.*  It  has  been  granted 
in  England  for  not  returning  papers  according  to  order.^  It  has 
been  held  to  afford  a  remedy  where  the  defendant,  to  save  his 
estate,  obstinately  lay  in  prison  or  exhausted  his  estate  in  paying 
other  creditors  to  the  injury  of  the  plaintiff.®  The  remedy  has 
been  applied  to  secure  alimony  '^  and  to  enforce  an  order  to  de- 
liver  the  defendant's  property  to  a  receiver,  the  defendant  being 
in  contempt  for  not  obeying  the  order.® 


nothing  in  any  act  which  would  pre- 
vent the  latter  from  taking  his  remedy 
by  execution,  under  the  new  law."  And 
in  Bayard's  Appeal,  72  Pa.  St.  453,  it 
was  held  that  the  act  ol*  April  7, 
1870,  superseded  the  remedy  by  seques- 
tration under  the  act  of  June  16, 
1836,  of  which  it  is  a  supplement  and 
to  that  extent  supplies  its  provisions. 

1.  Pratt  V,  Inman,  43  Ch.  Div.  175. 
See  also  Roberts  v.  Stoner,  18  Mo.  481, 
where  Scott,  J.,  said :  "A  writ  of  se- 
questration is  a  process  for  contempt 
used  by  chancery  courts  to  compel  a 
performance  of  their  orders  and 
decrees. 

'*When  there  is  a  decree  against  a 
party  for  the  paj'ment  of  money  or  to 
do  any  other  act,  this  process  cannot 
issue  until  he  is  put  in  contempt,  or  it  is 
shown  that  process  cannot  be  served. 

*4t  would  seem  that  a  sequestration 
merely  to  compel  the  pa^'ment  of 
money,  cannot  now  issue,  as  imprison- 
ment for  debt  is  abolished.  As  process 
against  the  bod}'  for  the  non-payment 
of  a  debt  cannot  now  issue,  there 
would  be  no  means  of  putting  a  party 
in  contempt.  When  the  decree  is  for* 
the  performance  of  acts  within  the 
power  of  the  party,  he  may  be  com- 
pelled by  sequestration  .  .  .  This 
manner  of  enforcing  decrees  is  now 
very  unusual,  since  the  statute  has 
given  the  writ  of  execution  to  courts  of 
chancery  to  carry  into  effect  their  de- 
crees. It  is  necessary  whenever  the 
writ  issues,  that  the  court  should  name 
the  sequestrators  who  are  to  take 
charge  of  the  defendant's  estate." 

In  Wharam  v,  Broughton,  i  Ves. 
184,  Lord  Hardwicke  said :  *'For  the 
writ  of  sequestration  does  not  require 
the  sequestrators  to  levy  to  the  use  of  the 
plaintiff,  but  only  to  detain  and  keep 
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him  in  their  hands  till  the  sum  is  fully 
paid,  the  contempt  cleared  and  the 
court  make  further  order  to  the  con- 
trary. It  is  not  of  a  great  many  years* 
standing,  that  the  court  has  ordered 
goods  to  be  sold,  to  satisf)'  payment 
after  a  decree;  but  it  is  very  lately  that 
the  court  has  ordered  it  for  a  collateral 
contempt  in  proceedings  before  a  de- 
cree; which  the  court  now  does  in  aid 
of  its  proceedings." 

2.  See  Pratt  v.  Inman,  43  Ch.  Div. 

8. 

■4. 
6. 

434- 
6. 
7. 

347. 

By  statute  in  Michigan  the  courts 
are  authorized  in  divorce  cases  to  se- 
questrate the  real  or  personal  estate  of 
the  husband,  and  to  apply  the  rents  or 
profits  of  the  realty  and  the  personal 
estate  to  the  payment  of  such  alimony 
as  may  be  decreed.  Held^  that  a  de- 
cree awarding  alimony  and  sequester- 
ing the  property  of  the  defendant  for 
the  payment  of  the  same,  was  void 
where  jurisdiction  was  not  obtained  by 
personal  service.  Bunnell  v,  Bunnell, 
25  Fed.  Rep.  214. 

8.  Peoples.  Rogers,  2  Paige  (N.  Y.) 

103. 

MIsoellaneouB  InstanceB. — During  the 
construction  of  a  railway  an  injunction 
was  granted  against  the  company,  re- 
straining them  from  further  interfering 
with  a  particular  road,  and  from  so 
constructing  their  works  as  to  obstruct, 
impede,  or  render  less  secure  the  same 
road,  or  so  as  to  hinder  or  prevent  the 
passage  of  carriages  along  the  same. 
The  company  then  laid  their   perma- 
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2.  Corporations. — In  some  of  the  States  of  the  Union  the  pro- 
cess of  sequestration  affords  a  remedy  for  the  enforcement  of 
judgments  against  corporations.* 


nent  rails  orer  the  road  on  a  level,  and 
by  the  direction  of  the  commissioners 
of  railways,  erected  gates  across  the 
road  for  security  of  passengers,  and, 
with  the  sanction  of  the  same  commis- 
sioners, opened  the  line  for  public  traf- 
fic; whereupon  the  court  ordered  a 
sequestration  to  issue  for  breach  of  the 
injunction  and  refused  to  suspend  the 
issuing  of  process  until  an  appeal 
against  the  order  could  be  heard.  At- 
torney-Gen*! V.  Great  Northern  R.  Co., 
15  Jur.  387;  ci7tf</  in  5  C bitty 's  Equity 
Index  5288. 

Where  a  widow  elected  not  to  take 
under  the  will  of  her  husband,  the  court 
held  that  the  substituted  devises  and 
bequests  to  the  wife  were  a  trust  in  her 
for  the  benefit  of  the  disappointed  claim- 
ants to  the  amount  of  their  interest 
therein,  and  that  the  court  would  as- 
sume jurisdiction  to  sequester  the  behe- 
fit  intended  for  the  refusing  wife,  in 
order  to  secure  compensation  to  those 
whom  her  election  disappoints.  San- 
doe's  Appeal,  6s  Pa.'  St.  314;  Gallagher's 
Appeal,  87  Pa.  St.  200. 

It  was  said  in  Parker  t*.  Grammer, 
Phil.  (N.  Car.)  28,  that  where  there  is 
reason  to  fear  that  the  defendant,  in  a 
suit  in  equity,  will  remove  the  subject 
in  controversy  beyond  the  jurisdiction 
of  the  court,  or  destroy  it,  or  other- 
wise dispose  of  it,  pending  the  suit,  so 
that  the  complainant  may  lose  the 
fruit  of  his  recover^',  or  be  hindered 
and  delayed  in  obtaining  it,  the  court 
in  aid  of  the  primary  equity,  will  se- 
cure the  fund  by  the  writ  of  seques- 
tration, or  the  writs  of  sequestration 
and  injunction  until  the  main  equity 
is  adjudicated  at  the  hearing  of  the 
cause. 

The  court,  by  Pearson,  C.  J.,  said : 
•'These  writs  are  extraordinary  pro- 
cess, and  to  sustain  the.m  on  a  motion 
•  to  dissolve  the  injunction  and  remove 
the  sequestration  the  court  must  be 
satisfied:  1.  That  the  complainant 
does  not  sue  in  a  mere  spirit  of  litiga- 
tion, and  seek  to  set  up  an  unfounded 
claim,  but  has  probable  cause,  and  may 
at  the  hearing  be  able  to  establish  his 
primary  equity.  2.  That  its  extraordi- 
nary process  is  not  asked  for  simply 
to  vex  and  embarass  the  defendant, 
but  because  there  is  reasonable  ground 
for  apprehension  in  regard  to  the  se- 


curity of  the  fund  pending  the  litiga- 
tion." 

1.  KlolilgaiL. — When  a  judgment  at 
law  or  a  decree  in  chancery  is  ob- 
tained against  any  corporation  incor- 
porated under  the  laws  of  Michigan^ 
and  an  execution,  issued  thereon,  is 
returned  unsatisfied,  in  whole  or  in 
part,  upon  the  petition  of  the  person 
obtaining  such  judgment  or  decree,  or 
his  representatives,  the  court  within 
the  proper  county  may  sequester  the 
stock,  property,  etc.,  of  the  corpora- 
tion and  appoint  a  receiver.  Cook  x\ 
Detroit,  etc.,  R«  Co.,  45  Mich.  453. 
See  Jennison'sCh.  Pr.318. 

HaBsachnaettB. — In  tones  v,  Boston 
Mill  Corp.,  4  Pick.  (Mass.  )  507,  it  was 
said  that  the  supreme  court  was  au- 
thorized to  issue  the  processes  of  dis- 
tringas and  sequestration  in  proceed- 
ings against  corporations. 

New  York. — As  to  the  jurisdiction 
under  the  Revised  Statutes,  see  Bangs 
V,  Mcintosh,  23  Barb.  (N.  Y.)  591. 

In  Devoe  v.  Ithaca  R.  Co.,  5  Paige 
(N.  Y.)  521,  it  was  held  that  a  seques- 
tration ought  not  to  be  granted 
without  giving  the  corporation  an 
opportunity  to  be  heard. 

PennsylTanla. — In  Reid  v.  North 
Western  R.  Co.,  33  Pa.  St.  257,  the  court 
by  Church,  J.,  said  :  "  The  seventy  third 
section  of  the  act  of  June  16,  1836,  pre- 
scribes this  writ  of  sequestration  as  the 
execution  process,  when  judgment  has 
been  obtained  against  corporations,  ex- 
cept Qounties  and  townships,  or  others 
of  like  municipal  character.  The  writ 
itself  is  most  certainly  of  the  nature  of 
an  execution.  It  is  final  process  to  en- 
force payment  of  a  judgment."  .  .  . 
**  Being  an  execution  process  it  is  not  ex 
gratia  in  the  usual  acceptation  of  that 
term,  but  is  rather  demandableof  right; 
and  consequently*  there  can  be  no  sound 
reason  for  giving  previous  notice  that 
might  not  apply  to  any  final  process." 

It  was  said  in  the  above  case  that 
whether  the  corporation  had  assets  sub- 
ject to  sequestration  made  no  difference 
as  to  the  validity  of  the  writ. 

In  German  town  Pass.  R.  Co.  v.  Fil- 
ler, 60  Pa.  St.  124;  100  Am.  Dec.  546,  it 
was  said  that  a  corporation  was  not  nec- 
essarily dissolved  by  a  writ  of  seques- 
tration operating  as  a  legal  devestiture 
of  all  its  available  assets.    See  also,  on 
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this   point,   Mann  v,  Pentz,  3   N.  Y. 

In  the  case  of  corporations  where  the 
public  is  directly  interested,  creditors 
must  recover  their  debts  by  sequester- 
ing the  earnings  of  the  corporation, 
allowing  it  to  progress  with  its  under- 
taking to  accommodate  the  public.  Fos- 
ter V.  Fowler,  60  Pa.  St.  27. 

Moneys  received  by  a  sequestrator  of 
an  incorporated  company  are  to  be  dis  • 
tributed  amongst  all  the'  creditors  of 
the  corporation  according  to  the  rules 
established  in  the  case  of  the  insolvency 
of  individuals.  Steiners*  Appeal,  27 
Pa.  St.  313. 

In  Penrose  v,  Erie  Canal  Co.,  56 
Pa.  St.  46 ;  93  Am.  Dec,  778,  the  court 
by  Strong,  J.,  said :  "  By  the  act  of 
1836,  relating  to  executions,  a  creditor 
by  contract  of  a  canal  company  after 
having,  obtained  judgment  and  after  a 
return  of  nulla  bona  to  an  execution  is- 
sued thereon,  was  entitled  to  have  the 
tolls,  rents,  issues  and  profits  of  the 
company,  together  with  all  its  rights 
and  credits,  seized  and  applied  to  the 
payment  of  his  claim  ratably  with  the 
claims  of  others.  This  could  be  ef- 
fected by  a  writ  of  sequestration,  and 
it  was  the  only  means  of  obtaining 
satisfaction  of  the  debt  if  an  execa- 
«  tion  proved  fruitless.  This  right  to 
sequestration  was  not  dependent  at  all 
upon  the  manner  in  which  the  canal 
company  might  manage  its  property. 
It  was  absolute. 

**  Seauestration  was,  therefore,  a  sub- 
stantial right,  and  assured  by  the 
contract.  I  do  not  say  that  some 
other  process  might  not  have  been 
substituted  for  it — some  other  process 
that  would  have  given  the  creditor 
equal  facilities  for  appropriation  of 
the  tolls,  rents,  credits,  etc.,  of  the 
company;  but  the  right  to  have  that 
property  appropriated  in  some  way  to 
the  satisfaction  of  the  debt  was  un- 
doubtedly assured  by  the  court.  Such, 
then,  were  the  rights  which  the  plain- 
tiff had  when  the  act  of  1850  was 
passed.  By  that  it  was  enacted  that  it 
should  not  be  lawful  to  grant  a  writ 
of  sequestration  and  appoint  a  seques- 
trator when  a  return  of  nulla  bona 
had  been  made  to  an  execution  against 
the  Erie  canal  company  except  upon 
the  judgment  and  decree  of  the  court 
on  hearing  that  the  corporation  is 
guilty  of  mismanagement,  misappro- 
priation of  funds,  or  willful  delay  in 
discharging  its  legal  liabilities.  The 
act  provided  no  substitute  for  seques- 
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tration  in  thbse  cases  when  it  would 
have  been  allowed  before  its  passage 
but  not  afterwards."  Held  that  the 
act  of  1850  was  invalid. 

In  Muncy  Creek  R.  Co.  v.  Hill,  84 
Pa.  St.  459*  the  court  by  Woodward,  J., 
said:  "By  the  73d  section  [of  the  act  of 
June  16,  1836]  after  the  return  of  an 
execution  unsatisfied,  a  writ  was  au- 
thorized *to  sequester  the  goods,  chat- 
tels and  credits,  rents,  issues,  and 
profits,  tolls  and  receipts  from  any 
road,  canal,  bridge  or  other  work,  prop- 
erty, or  estate  of  such  corporation.' 
The  74th  section  made  it  the  duty  of 
the  sequestrator  to  take  charge  of  the 
property  and  funds  and  to  make  due 
distribution  of  their  proceeds.  That  a 
sequestrator  under  the  act  of  1836 
was  entitled  to  assume  the  control  of 
the  works  and  structures  out  of  which 
revenue  was  derived,  has  been  repeat- 
edly settled  by  judgments  of  this  court. 
The  idea  of  a  transfer  of  possession  is 
embodied  in  the  etymological  sigpiifica- 
tion  of  the  word  sequestritte.  Its  orig- 
inal meaning  was  to  give  up  for  safe- 
keeping. Throughout  the  civil  law 
and  common -law  precedents,  process 
of  sequestration  against  revenue  or 
income  has  been  treated  as  carrying 
with  it  the  right  to  the  possession  of 
the  property  out  of  which  the  revenue 
or  income  issued. 

•*lt  is  competent,  however,  for  the 
legislature  to  confine  the  proce9s  to 
stricter  limits.  And  the  peculiar  lan- 
guage of  the  act  of  the  2  2d  of  April, 
1858,  indicates  a  purpose  to  modify  and 
restrict  in  essential  respects  the  remedy 
by  sequestration  as  against  a  particular 
class  of  railroad  corporations.  It  de- 
clared that  so  much  of  the  act  of  1836 
as  related  to  the  appointment  of  seques- 
trators in  cases  of  judgments  recovered 
against  corporations  should  not  apply 
to  any  unfinished  railroad.  The  enact- 
ment was  followed  by  this  proviso: 
'That  nothing  herein  contained  shall 
be  so  construed  as  to  prevent  a  seques- 
trator from  taking  custody  of  the  re- 
ceipts and  revenues  of  any  portion  of^ 
any  such  road  that  mav  be  so  far  com-  * 
pleted  as  to  be  in  running  order.*  The 
difference  between  the  phraseology  of 
this  act  and  that  of  the  act  of  1836  is 
marked  and  significant.  The  effect  of 
the  latter  statute  is  to  declare  that  *the 
goods,  chattels  and  credits,  rents,  issues 
and  profits,  tolls  and  receipts*  of  an  un- 
finished railroad  shall  not  be  sequest- 
ered, and  that  a  sequestrator  shall  not 
*take  charge  of  the  property  and  funds' 
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of  such  railroad,  but  that  he  shall  have 
*power  to  take  custody  of  the  receipts 
and  revenues'  of  any  completed  section." 

mnnosota.— The  individual  liability 
of  stockholders  for  debts  of  a  corpora- 
tion can  be  enforced  in  a  sequestration 
proceeding,  at  the  instance,  or  upon  the 
complaint  of  any  creditor  who  has  be- 
come a  party  to  it.  McKusick  v.  Sey- 
mour (Minn.  1892),  50  N.  W.  Rep. 
1 1 14. 

The  equitable  liability  of  the  holders 
of  ^^bonus*^  stock  may  be  enforced  by 
a  creditor  of  the  corporation  in  se- 
questration proceedings.  Hospes  v. 
Northwestern  Mfg.,  etc.,  Co.  (Minn. 
1892),  50  N.  W.  Rep.  II 17. 

1.  Comyn's  Dig.,  tit.  Chancery. 

In  Hyde  v,  Greenhill,  Dick  107,  it 
was  said  fhat  a  sequestration  covers  the 
rents  and  profits  of  real  estate  but  not 
the  land. 

A  salary  of  an  equerry  to  one  of  the 
royal  family  is  not  a  subject  of  seques- 
tration.   Fenton  v.  Lowther,  i  Cox  315. 

2.  Hosack  V,  Rogers,  11  Paige  (N. 
Y.)  603;  Prcw  V,  Breed,  12  Met.  (Mass.) 
363 ;  46  Am.  Dec.  687 ;  Wilson  v, 
Metcalfe,  i  Beav.  263.  But  in  McCar- 
thy V.  Goold,  1  B.  &  B.  387,  it  was  held 
that  dividends  of  bank  stock,  being 
choses  in  action,  could  not  be  seques- 
tered. See  generally  Fenton  v,  Low- 
ther, I  Cox  315;  Dundas  v.  Dutens,  i 
Ves.  Jr.  196. 

If  the  holder  of  a  chose  in  action  ad- 
mits the  debt  to  be  due,  and  is  willing 
to  pay  over  under  order  of  the  court,  it 
may  become  the  subject  of  sequestra- 
tion, but  not  otherwise.  Keighler  v. 
Ward,  8  Md.  254. 

In  Johnson  v,  Chippindale,  2  Sim. 
55,  the  vice-chancellor  said:  "I  find 
no  instance  in  which  the  court  has  com- 
p«lled  a  third  party  to  pay  in  a  chose 
in  action  without  a  bill,  when  any  re- 
sistance has  been  made  by  the  holder 
of  the  chose  in  action."  See  generally 
Francklyn  v.  Colhoun,  3  Swanst.  276 ; 
Simmonds  v,  Kinnaird,  4  Ves.  735 ; 
Proctor  V.  Reynel,  i  Ch.  Rep.  247; 
Lord  Pelham  v.  Duchess  of  Newcas- 
tle, 3  Swanst.  293,  n. 

In  Hoffmanns  Ch.  Pr.,  p.    160,  it  is 

said  that  the  author  cannot  perceive  the 
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difficulty  in  sequestering  a  chose  in 
action.  He  says:  **If  the  chose  is  a 
book  debt,  note,  annuity,  bank  or  other 
stock,  and  is  sequestered  without  being 
collected,  the  discharge  of  the  process, 
upon  the  clearing  the  contempt,  re- 
stores it  necessari^  to  the  creditor.  If 
there  are  vouchers,  such  as  certificates 
of  stock,  they  must  be  returned  to  him. 
If  the  chose  has  been  collected  the  pro- 
ceeds belong  to  the  creditor.  The  se- 
questrators have  collected  it  for  his  use." 

In  White  v,  Geraerdt,  i  Edw.  Ch. 
(N.  Y.)  336,  the  court  by  McCoun,  V. 
Ch.,  said:  "  I  have  no  hesitation,  there- 
fore, in  saying  this  court  is  competent 
through  the  medium  of  sequestration  to 
lay  hold  of  property  of  every  description 
anywhere  within  its  jurisdiction,  belong- 
ing to  a  party  in  contempt  for  not  obey- 
ing a  decree,  and  also  has  power  to  apply 
it  in  satisfaction  of  the  debt  or  duty  de- 
creed against  such  person.*' 

8.  Bacon's  Abr.  (Bouvier's  ed*.),  vol. 
8,  p.  630;  Eyre  v,  Shaftesbury,  2  P. 
Wms.  no.  See  Daniel's  Ch.  Pr.  (Am. 
ed.),  vol.  2,  p.  1065. 

It  was  held  in  Monk  v.  Lawlor,  i 
Jones  (N.  Car.)  554,  that  notice  of  the 
motion  was  not  necessary. 

It  was  said  in  O'Arien  v.  Foley,  2 
Ir.  Eq.  R.  418,  that  if  the  party  is  going 
against  personal  property  notice  of 
motion  must  not  be  given ;  though 
otherwise  if  the  party  is  going  against 
real  property. 

See  also  Welsh  v.  Welsh,  2  Ir.  Eq.  R. 
360. 

But  in  Edwards  v,  Plunket,  3  Ir.  Eq. 
R.  502,  it  was  held,  that  if  the  de- 
fendant has  not  appeared,  it  is  not  nec- 
essary to  give  him  notice  of  a  motion 
for  liberty  to  execute  a  sequestration 
against  his  real  property,  but  that  the 
motion  would  not  be  granted  unless 
the  affidavit  set  forth  the  annual  value 
of  the  lands. 

See  Rowan  v, ,  2  Jones  184. 

The  affidavit  of  a  party  against  whom 
process  of  sequestration  has  issued, 
will  not  be  heard  as  cause  against  a 
conditional  order  obtained  in  the 
cause,  such  affidavit  not  stating  any 
irregularity  in  the  proceedings.  Creed 
V,    Creed,    1    L.  &  T.    581;    cited  in 
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^  6.  Discharge. — The  English  authorities  have  held  that  a  seques- 
tration in  mesne  process  is  determined  by  the  defendant's  death, 
if  the  sequestration  was  to  compel  the  performance  of  a  personal 
duty ;  but  that  it  was  otherwise  after  a  decree.^  It  has  been 
held  that  a  sequestration  was  discharged  by  the  appointment  of 
a  receiver  in  the  place  of  sequestrators.* 

6.  The  Sequestrators. — As  an  officer  of  the  court  a  sequestra- 
tor is  armed  with  the  powers  conferred  by  such  orders  and 
decrees  as  the  court   makes  and  can   enforce.*      He   may  be 


Chitt/s  Equity  Index  (4th  ed.),  vol.5, 

p.  5290. 

In  Phillips  T'.  Stephenson,  11  Price 
473,  it  was  held  that  the  warden's  cer- 
tificate of  a  prisoner  being  in  his  cus- 
tody for  contempt  for  non-payment  of 
costs  taxed  was  sufficient  to  found  a 
motion  for  sequestration,  without  affi- 
davit of  demand  and  refusal. 

Under  the  English  Judicature  Act  a 
writ  of  sequestration  against  the  estate 
of  a  receiver  or  other  person  for  dis- 
obedience of  an  order  of  the  court 
may  be  issued  without  leave  of  court. 
Sprunt  V.  Pugh,  7  Ch.  Div.  567. 

1.  Where  sequestration  has  been 
issued  for  the  purpose  of  compelling 
the  performance  of  a  duty,  the  death 
of  the  defendant  does  not  discharge  it. 
If  the  sequestration  issued  only  to 
compel  the  defendant  to  put  in  an 
answer,  and  he  was  dead,  the  seques- 
tration would  have  been,  of  course, 
discharged.  Pratt  v,  Inman,  43  Ch. 
Div.  175. 

2.  Shaw  V.  Wright,  3  Ves.  22.  Other 
English  cases  upon  the  subject  of  dis- 
charge are.  Lord  Pelham  v.  Duchess 
of  New  Castle,  3  Swanst.  293,  n. ;  Shut- 
tleworth  v,  Lonsdale,  2  Cox  47; 
Tatham  v.  Parker,  22  L.  J.  Ch.  903; 
Wharam  v,  Bcoughton,  i  Ves.  184; 
Hyde  v,  Foster,  Dick.  132;  Hyde  v. 
Greenhill,  Dick.  106;  Sutton  v.  Stone, 
Dick.  107. 

8.  Suydam  v.  Northwestern  Ins. 
Co.,  51  Pa.  St.  394. 

By  analogy  to  the  proceeding  under 
a  commission  of  rebellion  a  sequestra- 
tor may  break  open  doors  in  the  exe- 
cution of  his  office,  Lowten  v.  Mayor 
of  Colchester,  2  Meriv.  395. 

A  sequestrator  may  not  be  able  to 
sue  in  his  own  name,  but,  even  using 
the  name  of  the  corporation  whose 
property  is  sequestered,  he  may  avoid 
a  fraudulent  grant.  Suydam  r.  North 
Western  Ins.  Co.,  51  Pa.  St.  394. 

And  a  bill  of  discovery  will  lie,  if 
necessary,  at  the  instance  of  a  seques- 
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trator.  Suydam  v.  North  Western  Ins. 
Co.,  51  Pa.  St.  394;  Bevans  v.  Turn- 
pike, 10  Pa.  St.  174. 

A  sequestrator  may  appeal  from 
the  award  of  arbitrators  against  the 
company  whose  property  has  been 
sequestered,  since,  by  statute,  he  has 
the  powers  of  trustees  under  the 
Insolvency  Acts.  Turnpike  Co.  v, 
M'Anulty,  4  W.  &  S.  (Pa.)  293. 

A  sequestrator  is  not  bound  to  ad- 
vance his  own  money  to  repair  a  se- 
questered road,  and  he  does  so  at  his 
own  risk.  But  when  he  has  settled 
an  account  in  court,  which  has  been 
confirmed,  it  must  be  presumed  that  his 
proceedings  have  been  sanctioned  by 
the  court.  While  the  road  was  in  the 
hands  of  a  sequestrator  an  act  of 
assembly  authorized  judgment  credit- 
ors to  have  the  road  sold  "upon  execu- 
tion. It  was  accordingly  sold  and 
the  money  brought  into  court  for  dis- 
tribution. In  this  case  it  was  held  that 
the  sequestrator  has  the  preference  as 
against  the  execution  creditor,  the 
court,  by  Lowrie,  J.,  saying :  **  The 
sequestration  put  the  road  into  the 
hands  of  the  law.  The  law  protects 
its  own  officer  in  the  discharge  of  the 
duties  imposed'  upon  him.  It  has 
been  found  that  in  the  discharge  of 
those  duties  he  has  properly  advanced 
his  own  money.  By  another  form  of 
proceeding  the  law  has  converted  the 
road  into  money  and  is  now  about  to 
distribute  it.  Of  course  it  cannot  al- 
low that  money  to  go  out  of  its  power, 
until  the  expenses  incurred  under  its 
sanction,  in  the  care  and  custody  of 
the  thing  converted,  have  been  repaid, 
at  least  so  far  as  the  money  will  go." 
Bean's  Appeal,  19  Pa.  St.  453. 

In  Crone  v,  O'Dall,  2  Moll.  389,  a 
reference  was  granted  to  inquire  if  it 
would  not  be  for  the  benefit  of  all 
parties  that  sequestrators  should  make 
defense  in  the  name  of  the  proper 
person  to  an  ejectment  brought  against 
lands  under  sequestration. 
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empowered  to  let  sequestered  real  estate,*  or  to  sell  sequestered 
goods.* 

If  sequestrators  have  been  turned  out  of  possession  by  force,  an 
injunction  n>ay  issue  to  restore  them.^  If  they  abuse  their 
powers  they  may  be  proceeded  against  and  punished.** 

It  is  a  contempt  of  court  to  disturb  a  sequestrator  in  his  pos- 
session.* 

Formerly  it  was  held  that  a  writ  of  assistance  would  not  issue 
to  sequestrators.®  Now,  however,  it  seems  that  the  court  will 
direct  a  writ  of  assistance  to  issue  for  the  purpose  of  putting 
sequestrators  into  possession.'^ 

The  fees  of  sequestrators  are  governed  by  the  principles 
applied  by  courts  of  equity  in  fixing  the  fees  of  receivers  and 
other  administrative  officers.®  Sequestrators  are  required  to 
account  to  the  court.® 


1.  Nealc  V,  Bealing,  3  Swanst.  304, 
n.;  Dunkley  v,  Scrivenor,  2  Mad.  443. 
But  it  has  been  held  that  the  court  will 
not  order  sequestrators  on  mesne  pro- 
cess to  make  leases.     Ray  v. — ,  3 

Swanst.  306;   Grav   v.  Hooper,   Dick. 

^3S. 

a.  Hoffman's  Ch.  Pr.,  vol.  1,  p. 
150.  But  it  has  been  held  that  it  is 
questionable  whether  this  should  be  al- 
lowed in  the  case  of  sequestration  on 
mesne  process.  See  on  this  point 
Hales  V.  Shaftoe,  Dick.  711;  3  Bro.  P. 
C.  72;  I  Ves.  Jr.  86.  The  leading  au- 
thority against  the  execution  of  a  se- 
questration on  mesne  process  is  Rowley 
r.  Ridley,  Dick.  622.  See  also  Wharan 
V,  Broughton,  i  Ves.  184;  Simmonds  v. 
Kinnaird,  4  Ves.  735. 

In  Goldsmith  v.  Goldsmith,  5  Hare 
123,  it  was  laid  down  that  a  sequestra- 
tion on  mesne  process  may  in  a  proper 
-case  be  executed,  and  that  the  court 
may  direct  the  tenants  to  attorn  to  the 
sequestrators.  But  the  court  will  not, 
until  the  amount  of  the  costs  is  ascer- 
tained, nor  except  for  the  purpose  of 
paying  such  costs,  direct  the  sale  of 
goods  seized  under  the  sequestration, 
although  the  expense  of  keeping  the 
goods  gradually  absorb  the  value  of 
them. 

There  would  seem  to  be  no  difficulty 
as  to  the  sale  of  perishable  goods, 
Shaw  V.  Wright,  3  Ves.  22;  or  of  prop- 
erty, the  title  to  which  passes  by  deliv- 
ery, Mitchell  V.  Draper,  9  Ves.  208. 
As  to  the  sale  of  a  leasehold  estate 
there  is  more  difficulty.  See  Shaw  v, 
^•^g^tf  3  Ves.  22;  Sutton  v.  Stone, 
Dick.  X07.  But  in  Hoffman's  Ch. 
Pr.,vol.  I,  p.  151,  it  is  said  :   '^This  dif- 


ficulty does  not  seem  to  me  sufficient  to 
prevent  a  sale  in  a  proper  case;  for  al- 
though a  purchaser  will  not  be  com- 
pelled to  accept  a  mere  equitable  title, 
yet  if  the  sale  is  made  upon  such  terms 
expressly,  the  contract  may  be  enforced. 
It  is  admitted  that  the  purchaser  would 
be  protected  by  injunction.  That  diffi- 
culty would  only,  perhaps,  diminish 
the  price." 

8.  Lord  Pelham  v,  Newcastle,  3 
Swanst.  293  n. 

4.  As  in  Pelham  v.  Harley,  3  Swanst. 
291,  n.,  where  one  of  the  commis- 
sioners of  sequestration  had  made  use 
of  the  writ  to  get  possession  of  cer- 
tain property  to  which  the  sequestra- 
tion did  not  rightfully  extend ;  he  was 
compelled  to  make  complete  restitu- 
tion and  was  committed  for  contempt. 

B.  Brooks  v.  Greathead,  i  J.  &  W. 
178;  Angel  V,  Smith,  9  Ves.  335. 

6.  Brown  v.  Cuffe,  i  Hog.  145 ;  Ba- 
con's Abr.  (Bouvier's  ed.).  vol.  8,  p.  638. 

7.  Daniel's  Ch.  PI.  &  Pr.  (Perkins' 
ed.),  vol.  2,  p.  1072. 

In  Com.  V,  Deffenbach,  3  Grant  Cas. 
(Pa.)  it  was  said  that  the  writ  of  as- 
sistance is  an  incident  to  sequestration 
and  injunction,  and  will  be  issued 
whenever  it  is  necessary  to  enforce 
either. 

8.  The  question  of  fees  is  discussed 
in  the  early  English  cases  of  Wood  v. 
Freeman,  2  Atk.  542;  Prentice  v. 
Prentice,  Dick.  388 ;  Hyde  v.  Green- 
hill,  Dick.  106;  Hawkins  V.  Crook,  3 
Atk.  594;  Crone  v,  O'Dell,  2  Moll. 
389.  See  also  Daniel's  Ch.  PI.  &  Pr. 
(Perkins'  ed.  1865),  vol.  2,  p.  1079. 

9.  Bacon's  Abr.  (Bouvier's  ed.),  vol. 
8,    p.    634;    Gibson    v.  Scevengton, 
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m.  In  Louisiana  and  Texas— 1.  In  Oeneral.~Under  the 
Louisiana  Code  sequestration  is  a  kind  of  deposit  which  two  or 
more. persons  engaged  in  litigation  about  anything  make  of  the 
thing  in  contest  to  an  indifferent  person,  who  binds  himself  to 
restore  it  when  the  issue  is  decided  to  the  party  to  whom  it  is 
adjudged  to  belong.  The  depositary  in  this  case  is  called  the 
sequestrator.  A  sequestration  may  be  not  gratuitous,  and  then 
it  is  rather  a  contract  of  hiring  than  of  deposit.  When  it  is 
gratuitous  it  is  a  real  contract  of  deposit,  subject  to  all  the  rules 
which  apply  to  that  contract,  save  the  differences  hereafter 
explained.  A  sequestration  has  this  difference  from  a  deposit^ 
that  it  may  have  for  its  object  not  only  movables,  but  also 
immovable^.* 

The  Texas  statute  contains  provisions  for  sequestration  founded 
on  those  of  the  civil  law.  In  Louisiana  a  sequestration  may  be 
obtained  where  the  plaintiff  has  a  lien  or  privilege  on  property.* 
The  plaintiff  must  make  oath  that  he  fears  the  property  will 
be  removed  out  of  the  jurisdiction  of  the  court  before  he  can 
have  the  benefit  of  his  privilege  ;*  or,  in  the  case  of  real 
estate,  that  he  fears  the  defendant  may  make  use  of  his  pos- 
session to  dilapidate  the  property  or  waste  the  fruits  thereof.* 
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Vern.  247 ;  Dacres  v.  Chute,  i  Vern. 
160. 

1.  Loulalana  Code,  (§  2973-6.  See 
also  Stimson's  St.  L.,  §  4329. 

2.  Louisiana. — Code  of  Practice,  art. 

275- 

Sequestration,  being  a  harsh  rem- 
edy, will  be  allowed  only  when  one 
is  clearly  entitled  to  it.  To  entitle  one 
to  this  writ,  the  affidavit  must  state 
that  the  plaintiff  is  either  the  owner  of 
the  property  or  has  a  privilege  on  it. 
Baer  v.  Kopfler,  19  La.  Ann.  194. 

8.  It  is  not  the  privilege  which  gives 
the  right  of  sequestering  property, 
but  the  circumstance  which  causes  the 
creditor  to  apprehend  that  the  removal 
of  the  property  out  of  the  State  may 
deprive  him  of  its  exercise.  Sellick  v. 
Kelly,  II  Rob.  (La.)  149.  See  Ander- 
son V.  Stille,  12  La.  Ann.  669.  * 

4.  In  Pasley  r.  McConnell,  37  La. 
Ann.  552,  the  plaintiff  brought  suit  to 
be  decreed  the  owner  of  certain  real 
estate  and  prayed  for  a  judicial  seques- 
tration. It  not  being  alleged  that  the 
plaintiffs  had  good  ground  to  appre- 
hend that  the  defendants  might  make 
use  of  their  possession  to  dilapidate  or 
waste  the  fruits  and  revenues  of  the 
property,  or  convert  them  to  their 
own  use,  it  was  held  that  this  was  in- 
sufficient. Sequestration  cannot  be 
extended  by  implication,  nor  beyond 


those  cases  for  which  the  law  was  ex- 
pressly  provided. 

See  also  Barriere  r.  Feste,  9  La- 
Ann.  535. 

A  party  who  applies  for  the  string- 
ent remedy  of  sequestration,  must  pre- 
sent a  case  clearly  entitling  him  under 
the  code  and  statutes  to  that  process- 
Shropshire  V,  Russell,  2  La.  Ann.  961, 

Sequestration  is  an  extraordinary 
and  vigorous  remedy,  and  the  doctrine 
has  been  uniform  'that  it  is  to  be 
strictly  construed  and  the  requisites 
of  the  law  must  be  observed  on  pain 
of  nullity.  Wilson  v.  Churchman,  4 
La.  Ann.  452. 

In  a  suit  against  one  partner  by  the 
others  to  compel  the  former  to  account 
for  and  pay  over  to  the  latter  the  shares 
of  his  partners,  in  which  he  is  a  trustee 
for  the>  firm,  sequestration  will  not 
issue.  Shropshire  x'.  Russell,  2  La. 
Ann.  961. 

A  prospective  insolvency  affords  no 
ground  for  proceeding  by  injunction 
and  sequestration  against  a  debtor. 
Barriere  v,  Feste,  9  La.  Ann.  535. 

A  vendor  of  movable  property  sued 
the  executrix  of  the  vendee  for  the  dis- 
solution of  the  sale  and  the  recovery  of 
the  property,  and  procured  a  writ  of 
sequestration.  In  their  petition  they 
alleged  that  they  feared  that  during  the 
pendency    of  the  suit,  the    defendant 
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But  mere  grounds  of  suspicion,  and  those  extremely  slight, 
do  not  authorize  a  resort  to  so  severe  a  mode  of  proceeding.^ 
There  must  be  a  well-founded  apprehension,  the  grounds  of 
which  must  appear  from  the  affidavit.*  The  statute  makes  pro- 
vision for  the  giving  by  the  defendant  of  an  obligation,  with 
surety,  to  the  sheriff,  to  set  aside  the  mandate  of  sequestration, 
the  obligation  to  be  in  amount  equal  to  the  value  of  the  property 


might  part  with  or  dispose  of  the  prop- 
erty. Defendant's  counsel  contended 
that  the  harsh  remedy  of  sequestration 
should  not  be  resorted  to  against  one 
who  intended  no  wrongful  act.  The 
court,  by  De  Blanc,  J.,  said:  "A  se- 
Kjuestratfon  is  intended  to  prevent,  not 
merely  a  wrongful  act,  but  any  act — 
whatever  it  maybe — the  result  of  which 
would  be  to  remove  the  sequestered  ef- 
fect from  the  possession  in  which  it  was 
at  the  date  of  execution  of  the  writ. 
The  article  of  the  Code  of  Practice  does 
not  qualify  the  disposal  against  which 
it  provides."  Daugherty  v.  Vance,  30 
La.  Ann.' 1246. 

In  Da  Ponte  v.  New  Orleans  Transf. 
Co.,  42  La.  Ann.  696,  it  was  held  that 
contractual  relations  exist  between  a 
passenger  and  a  transfer  company,  to 
which  he  has  surrendered  his  checks  to 
have  his  baggage  carried  for  hire  from 
a  depot  to  his  residence,  which  the 
former  may  enforce  by  suit  and  se- 
questration. 

1.  Stetson  V.  Le  Blanc,  6  La.  266; 
Pirtle  V.  Price,  31  La.  Ann.  357. 

a.  Wilson  V.  Churchman,  4  La.  Ann. 
453;  Sellick  V.  Kelly,  11  Rob.  (La.) 
149. 

To  entitle  the  plaintiff  to  sequester 
mortgaged  property  on  the  ground  of 
apprehension  that  it  will  be  removed 
before  he  can  have  the  benefit  of  his 
mortgage,  he  must  set  forth  in  his 
affidavit,  either  directly  or  by  reference 
to  allegations  of  the  petition,  the  facts 
which  induce  his  apprehension,  as  re- 
quired by  art.  275  of  the  Louisiana 
Code  of  Practice,  which  requirement 
is  not  considered  as  dispensed  with  by 
the  act  of  1839.  Bres  v.  Booth,  i  La. 
Ann.  307. 

A  writ  of  sequestration  is  issuable  by 
a  creditor  having  a  special  mortgage 
when  he  apprehends  that  the  mort- 
gaged property  will  be  moved  out  of 
the  State  before  he  can  reap  the  bene- 
fit of  his  mortgage,  and  therefore  the 
ptopinquity  of  the  property  to  the 
border  of  the  State  is  an  element  to  be 
considered  in  estimating  the  strength 
of  his  suspicion.     It  is  not  what  the 


defendant  really  intended  to  do  or  not 
to  do  that  is  to  be  considered,  but 
whether  he  was  doing  and  saying  that 
from  which  his  creditor  might  appre- 
hend the  existence  of  an  intention  to 
do  the  hurtful  thing  that  a  sequestra- 
tion would  prevent.  Duncan  v.  Wise, 
39  La.  Ann.  74. 

An  affidavit  in  which  the  plaintiff 
says  that  he  fears  that  the  slave  mort- 
l^aged  may  be  .  removed  beyond  the 
jurisdiction  of  the  State  is  insufficient  to 
obtain  a  sequestration.  The  grounds 
of  apprehension  must  be  set  out.  Clark 
r,  Glover,  14  La.  266. 

The  Affidavit. — The  causes  set  forth 
in  the  affidavit  are  set  forth  with  suffi- 
cient certainty  if  they  are  stated  in  the 
words  of  the  Code  of  Practice  prescrib- 
ing the  causes  for  which  the  writ  may 
be  obtained.  Carter  v.  Lew^is,  15  La. 
Ann.  574. 

An  affidavit  for  sequestration  stated 
that  the  defendant  was  indebted  to  the 
affiant  "  in  about  the  sum  of  forty -nine 
hundred  and  fifty  dollars,"  and  that 
"the  deponent  verily  believes  the 
said  churchman  will  dispose  of  the  same 
or  send  it  out  of  the  jurisdiction  of  the 
court."  Held,  that  the  affidavit  is  in- 
sufficient as  not  naming  a  sum  certain, 
and  that  the  "whole  showing  is  loose 
and  uncertain."  The  expression  "dur- 
ing the  pendency  of  the  suit  may  not 
be  sacramental,  .  .  .  but  the  neces- 
sity of  the  conservative  process  should 
substantially  appear."  Wilson  v. 
Churchman,  4  La.  Ann.  4^2. 

In  Texas,  where  the  statute  (  Texas 
Rev.  St*,  art.  4490)  requires  that  "  the 
property  to  be  sequestrated  shall  be 
described  with  such  certainty  that  it 
may  be  identified  and  distinguished 
from  propert}-^  of  a  like  kind,  giving  the 
value  of  each  article  of  property  and 
the  county  in  which  it  is  situated,"  it 
was  held  in  Boykin  v.  Rosenfield,  69 
Tex.  115,  that  the  descwiption  of  logs 
stated  as  being  in  the  county  in  which 
suit  was  brought,  in  the  possession  of  the 
named  defendants,  each  marked  cross 
within  a  circle  on  the  end  of  the  log,  av- 
eraging from  fourteen  to  thirty-five  feet 
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to  be  left  with  the  defendant ;  and  provides  also  that  whenever  the 
defendant  shall  not  execute  such  obligation  within  ten  days  after 
the  seizure  of  the  property  by  the  sheriff,  it  shall  be  lawful  for  the 
plaintiff  "  to  give  similar  bond  and  security  to  the  sheriff  as  that 
required  by  law  from  the  defendant,  and  to  take  the  property 
sequestered  into  his  possession."^ 


in  length,  and  from  one  foot  to  thirty 
inches  in  diameter  and  containing,  in 
the  aggregate,  about  four  hundred  and 
sixty-nve  thousand  seven  hundred  and 
fifty  feet  in  measurement,  the  value  of 
each  log  also  being  stated,  was  suffi- 
ciently certain. 

In  Wells  V,  St  Dizier,  9  La.  Ann. 
119,  an  affidavit  for  sequestration  was 
as  follows :  ^'He,  said  affiant,  fears 
that  the  defendant,  August  St.  Dizier, 
will  conceal,  part  with  or  dispose  of  the 
flatboat  and  lumber,  claimed  in  the 
within  petition  during  the  pendency  of 
this  suit.*'  It  was  objected  that  the  af- 
fidavit was-  insufficient,  for,  i.  It  did 
not  state  that  the  defendant  was  about 
to  remove  property  out  of  the  jurisdic- 
tion of  the  court ;  2.  That  the  plaintiffs 
do  not  swear  to  ownership  of  the  prop- 
erty ;  3.  That  it  is  in  the  alternative; 
4.  That  it  is  not  such  as  would  subject 
the  party  to  perjury  if  the  facts  sworn  to 
were  proved  to  be  otherwise.  It  was 
held  that  the  affidavit  was  sufficient. 

The  above  case  was  affirmed  in 
Mabry  v,  Talla,  15  La.  Ann.  562,  which 
held  that  an  affidavit  which  embraces 
several  of  the  alternatives  provided  by 
the  act  as  a  good  basis  for  sequestration, 
is  sufficient. 

Allegations  showing  the  plaintiff's 
right  of  possession  and  the  wrongful 
possession  of  the  defendant,  and  the 
fear  of  the  petitioners  that  the  defen- 
dant will  dispose  of  the  property,  are 
sufficient  to  maintain  the  sequestra- 
tion.   Lannes  v,  Courege,  31  La.  Ann. 

74. 

But,  in  sequestration  based  on  a 
privilege  (at  least  when  the  debt 
secured  is  due),  an  affidavit  to  the 
debt,  to  the  privilege,  and  to  the 
fear  that  "the  defendant  will  con- 
ceal, part  with,  or  dispose  of  the 
same  during  the  pendency  of  the 
suit,"  is  sufficient.  The  party  is  not 
bound  to  swear  to  or  to  prove  any 
other  grounds  of  fear  than  the  sim- 
ple facts  that  he  has  a  privilege  and 
that  it  lies  in  the  power  of  the  de- 
fendant to  defeat  or  destroy  it  by  do- 
ing some  of  the  acts  which  he  swears 
he  fears  he  may  do.    Lowden  v,  Rob- 


ertson, 40  La.  Ann.  825.  Where  in  a 
suit  for  the  revendication  of  the  para- 
phernalia of  the  wife,  claimed  by  a 
third  person,  the  husband  and  wife 
both  appeared  as  plaintiff's,  but  the 
husband  alone  Signed  the  affidavit  for 
sequestration  and  made  the  bond,  the 
sequestration  was  properly  dissolved. 
Goodin  v.  Allen,  2  La.  Ann.  448. 

The  title  to  property  sequestered 
and  bonded  remains  in  the  defendant 
until  divested  by  process  of  law.  The 
plaintiff  obtained  judgment  against 
the  defendant,  and  his  Tien  and  privi- 
lege on  the  property  sequestered  was 
recognized,  but  no  execution  was  is- 
sued. Therefore  when  defendant 
went  into  insolvency  he  should  have 
put  the  sequestered  property  in  his 
schedule.  Downey  v,  Kenner,  42  La. 
Ann.  1 1 29. 

See  also  Coats  %k  Elliott,  23  Tex. 
606. 

Custody. — In  Field  v,  Broderick,  1 2 
La.  Ann.  552,  certain  property  had 
been  sequestered  by  the  plaintiff's.  At 
the  instance  of  the  plaintiffs,  the 
property  being  perishable  was  sold,, 
and  was  purchased  by  the  plaintiffs 
themselves.  They  contended  that 
they  had  a  right  to  retain  the  price  in 
their  own  hands  because  they  had  a 
claim  pending  in  court  for  a  privilege 
upon  the  property.  Held^  that  the 
sheriff  is  the  legal  custodian  of  the 
property;  that  the  effect  of  the  sale 
was  to  transfer  the  custody  from  the 
property  to  the  proceeds  of  the  sale. 

When  the  plaintiff  in  sequestration 
obtains  possession  under  a  release 
bond,  he  cannot  be  sued  for  that  prop- 
erty in  another  court  on  the  ground 
that  it  was  improperly  bonded  while 
the  suit  in  which  it  was  sequestered  is 
still  pending.  This  is  on  the  ground 
that  the  property  sequestered  and  de- 
livered to  the  plaintiff  on  bond  is  in 
gremio  legis.  The  contrary  doctrine 
would  breed  confusion.  Lemann  r. 
Truxillo,  32  La.  Ann.  65. 

1.  Louisiana  Code  of  Practice,  art. 
279. 

The  security  thus  given  by  the  de- 
fendant, when  the  property  sequestered 
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consists  in  movables,  shall  be  responsi- 
ble that  he  shall  not  send  away  the 
same  out  of  the  jurisdiction  of  the  court; 
that  he  shall  not  make  an  improper  use 
of  them,  and  that  he  will  faithfully  pre- 
sent them,  after  definite  judgment,  in 
case  he  should  be  decreed  to  restore 
the  sanie  to  the  plaintiff.  Louisiana 
Code  of  Practice,  art.  a8o. 

"As  regards  landed  property  this 
security  is  given  to  prevent  the  defend- 
ant, while  in  possession,  from  wasting 
the  property,  and*  for  the  faithful  res- 
titution of  the  fruits  that  he  may  have 
received  since  the  demand,  or  of  their 
value  in  the  event  of  his  being  cast  in 
the  suit."  Louisiana  Code  of  Practice, 
art.  281.  See  Baldwin  i'.  Black,  no 
U.  S.  643. 

A  court  may  authorize  an  intervenor 
to  bond  sequestered  property.  Collins 
r.  Edwards,  13  La.  Ann.  342. 

In  Lemann  v,  Truxillo,  32  La.  Ann. 
6,  the  court  by  Marr,  J.  said:  "The 
release  bond  in  attachments  differs 
widely  from  the  release  bond  in  seques- 
tration. In  the  attachment  the  plain- 
tiff has  no  right  to  bond;  and  the 
obligation  of  the  defendant  who  exer- 
cises that -right  is  that  he  will  pay  and 
satisfy  such  judgment,  up  to  the  value 
of  the  property  attached,  as  may  be 
rendered  against  him  in  the  suit.  On 
giving  this  bond  the  attachment  is  dis- 
solved, and  the  defendant  resumes  the 
possession  of  his  property,  with  all  the 
rights,  powers  and  control  touching  it 
which  he  had  before  the  attachment. 

'*  In  cases  of  sequestration  the  de- 
fendant has  the  exclusive  right  to  bond 
for  ten  days.  On  his  failure  to  avail 
himself  of  this  right,  the  plaintiff  may 
have  the  property  delivered  to  him  on 
bond.  In  either  case  the  condition  of 
the  bond  is  that  the  party  thus  obtain- 
ing possession,  if  the  property  be  mov- 
able, will  not  send  it  out  of  the  jurisdic- 
tion of  the  court ;  that  he  will  not  make 
an  improper  use  of  it,  and  that  he  will 
faithfully  present  it  after  definitive 
judgment,  in  case  he  should  be  decreed 
to  restore  the  same  to  the  adverse 
party. 

"The  object  of  the  attachment  is  to 
enforce  the  payment  of  a  debt,  without 
any  pre-existing  right  to  the  property 
attached ;  the  object  of  sequestration  is 
to  enforce  some  pre-existing  right  to 
the  property,  whether  the  plaintiff 
claim  the  possession  or  the  owner- 
ship or  some  lien  or  privilege.  These 
differences  would  justify  the  conclu- 
sion that  the  release  on  bond  of  prop- 


erty attached  takes  the  property  out  of 
the  custody  of  the  law,  and  substitutes, 
for  the  purposes  of  the  suit,  the  bond 
with  security ;  while, by  its  very  terms, 
the  release  bond  in  a  sequestration 
keeps  the  property  under  the  control 
of  the  court,  in  order  that  the  decree 
in  reference  to  it  may  be  enforced 
against  the  property  itself." 

On  application  for  rehearing,  the 
court  by  Spencer,  J.,  said  :  "  It  would 
be  strange,  indeed,  if  a  plaintiff  could 
become  owner  of  property  by  simply 
sequestering  it  on  a  claim  of  privilege 
or  ownership  and  bonding  it.  Yet 
plaintiff's  counsel  insists  that  the  effect 
of  plaintiff's  release  bond  is  to  put  the 
property  at  his  disposal.  Is  it  possible 
that  because  I  have  a  privilege  on  a 
thing,  sequester  it  and  bond  it,  I  can 
dispose  of  it  at  my  pleasure?  Could 
not  the  owner  revendicat^  it  in  kind 
in  the  hands  of  my  vendee  ?  Would 
not  any  sale  of  it  by  me  be  absolutely 
void  }  Is  it  not  manifest,  then,  that  a 
plaintiff  in  sequestration  gets  by  his 
release  bond  only  the  custody'  and 
keeping  of  the  thing  preceding  the 
litigation  ?  That  he  holds  the  prop- 
erty for  the  court  and  not  for  himself  ? 
Yet  the  counsel  cites  us  to  24  An.  570, 
as  authority  for  th^  doctrine  that 
plaintiff  in  such  case  can  dispone  at 
pleasure  of  the  thing  sequestered.  The 
case  decides  nothing  of  the  sort  and 
would  be  absurd  if  it  did.  It  simply 
decides  that  the  defendant  and  owner 
who  has  bonded  his  property  under 
sequestration  may  remove  it  from  a 
rented  place  which  he  is  leaving.  Of 
course  he  can.  He  is  its  custodian  as 
well  as  owner." 

The  Surety. — The  surety  on  a  seques- 
tration bond  must  have  his  residence 
within  the  jurisdiction  of  the  court. 
Bres  V.  Booth,  i  La.  Ann.  307 ;  Gos- 
sett  V,  Cashell,  14  La.  246. 

Where  the  surety  in  a  sequestration 
bond  leaves  the  jurisdiction  of  the 
court,  all  objection  will  be  removed 
by  the  furnishing  of  a  new.  bond  with 
a  surety  residing  within  the  jurisdic- 
tion whose  solvency  is  not  questioned. 
Foxw^orth  V.  Burckhalter,  3  La.  Ann. 

365. 

In  Texas  the  statute  regulating  re- 
plevy bonds  in  sequestration  cases 
seems  to  contemplate  that  the  nega- 
tive condition  or  conditions  in  the 
bond  shall  be  only  that  the  defendant 
will  not  do  the  particular  act  which 
the  affidavit  of  sequestration  states  the 
plaintiff  fears  the  defendant  will  do. 
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2.  Damages  for  Illegal  Sequertration. — Where  a  party  who 
obtains  a  writ  of  sequestration  fails  to  show  any  real  cause  of 
action,  or  any  grounds  of  suspicion  which  would  justify  a  man, 
in  the  sober  pursuit  of  his  right,  in  resorting  .to  a  remedy 
intended  only  for  extreme  cases,  he  subjects  himself  to  pay 
damages.* 


Krall  t\  Printing  Press,  etc.,  Co.,  79 
Tex.ss6. 

The  statute  does  not  require  that 
there  shall  be  a  bond  executed  sepa- 
rately to  each  defendant  in  a  case  in 
which  there  are  several  defendants 
against  whom  sequestration  is  sought. 
Boykinv.  Rosenfield,  69  Tex.  115. 

A  sequestration  bond  is  defective  if 
it  does  not  correctly  describe  the  par- 
ties to  the  suit,  and  should  be  quashed, 
as  the  remedies  of  sequestration  and 
attachment  are  equally  stringent  and 
the  same  strictness  should  apply  to  the 
procedure  in  one  case  as  in  the  other. 
A  bond  was  made  payable  to  A  B 
and  C  D  without  describing  them  as 
defendants ;  but  was  conditioned  that 
plaintiffs  "  will  pay  to  the  defendants 
in  said  suit  all  such  damages,"  etc., 
without  stating  who  the  defendants 
are.  Although  this  gives  rise  to  the 
conjecture  that  A  B  and  C  D  are  the 
defendants,  the  fact  does  not  clearly 
appear  on  the  face  of  the  bond.  Rohr- 
bough  V.  Leopold,  68  Tex.  254. 

1.  Stetson  V,  Le  Blanc,  6  La.  266. 

A  suit  by  sequestration  is  a  lawful 
act,  and,  according  to  the  general  rule 
of  law,  the  plaintiff  would  not  be  liable 
at  all  in  damages  for  the  exercise  of  the 
right ;  but  is  made  liable  in  such  a  case 
for  actual  damages,  in  the  event  of  his 
failure,  by  virtue  of  an  exception  to  the 
general  rule.  Broxton  v.  Bloom,  15  La. 
Ann.  618. 

The  sheriff  who  has  the  sequestered 
property  in  charge  for  the  successful 
litigant  is  responsible  for  its  loss,  if 
from  his  negligence  it  disappears,  or  is 
destroyed  or  lost.  Jones  z\  Doles,  3 
La.  Ann.  588. 

Whatever  may  be  the  responsibility 
of  the  sheriff,  the  plaintiff  in  the  seques- 
tration is  responsible  for  the  restora- 
tion of  the  property,  and  the  sureties 
also.    Jones  v.  Doles,  3  La.  Ann.  588. 

The  plaintiff,  who  obtains  a  writ  of 
sequestration,  if  he  ratifies  the  acts  of 
the  sheriff,  who,  in  execution  of  the 
writ,  abused  the  process  of  the 
court,  is  liable.  Casey  v,  Hanrick,  69 
Tex.  44. 

In  Marin  v^  Satterfield,  41  La.  Ann. 


742,  the  firm  of  A  &  B  instituted  a  suit 
for  debt  against  a  partnership  of  which 
the  plaintiff  was  a  member,  and  caused 
the  sequestration  of  some  movable 
property  of  the  plaintiff.  After  delay, 
during  which  the  plaintiff  failed  to  bond 
the  property,  the  defendant,  attorney  in 
fact  for  A  &  B,  furnished  a  bond  re- 
leasing the  property  from  sequestration. 
He  then  disposed  of  the  property  at 
private  sale  without  order  of  the  court, 
and  before  judgment  had  been  rendered. 
Held^  that  he  had  no  power  to  do  so. 
and  that  he  was  liable  to  the  plaintiff 
for  the  value  of  the  property  thus  illeg- 
ally sold. 

Meainre  of  Damai^M* — As  between 
the  principals  in  a  sequestration  bond 
and  the  party  whose  property  has 
been  sequestered,  they  may  be  bound 
beyond  the  penalty  expressed  in  the 
instrument.  Biggs  v,  D'Aquin,  13  La. 
Ann.  21. 

A  liberal  though  not  vindictive  stand- 
ard.   Stetson  V,  Le  Blanc,  6  La.  266. 

Where  a  sequestration  has  been 
wrongfully  obtained  the  true  standard 
of  damages  should  be  the  probable  loss 
sustained  in  consequence  of  the  party 
being  deprived  of  the  free  use  or  dis- 
posal of  his  own  property;  and  he 
should  be  placed  as  nearly  as  possible 
in  the  sequestration  he  would  have 
been  in  if  the  sequestration  bond  had 
never  issued.  Sellick  v.  Kelly,  11 
Rob.  (La.)  149. 

In  Bonner  v,  Coply,  15  La.  Ann.  504, 
it  was  held  that  actual  damages  were 
all  that  could  be  recovered,  and  tliat 
interest  could  not  be  allowed  on  the 
amount  found. 

In  an  action  against  the  sureties  on 
a  sequestration  bond  to  recover  dam- 
ages for  the  illegality  of  the  sequestra- 
tion, the  plaintiff  must  show  the  value 
of  the  property  taken  and  such  other 
injury  as  was  sustained.  In  the  assess- 
ment the  reasonable  expense  of  counsel 
in  the  former  suit  may  be  included. 
But  it  is  not  necessary  for  the  plaintiff 
to  show  that  the  counsel  fees  have 
actually  been  paid,  it  being  material 
only  that  the  liability  has  been  incurred. 
Jones   V,  Doles,  3  La.   Ann.  588. 
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SEBIOXrS.— See  note  i. 

Evidence  in  Mitigation  of  Damages. — 
The  discontinuance  of  a  suit  is  not 
conclusive  evidence  of  want  of  cause 
of  action,  and  that  the  sequestration 
was  wrongfully  sued  out.  The  fact 
that  the  plaintin  had  some  cause  of  ac- 
tion may  well  be  given  in  evidence  in 
mitigation  of  damages.  Stetson  v,  Le 
Blaoc,  6  La.  ^66. 

In  Lacoste  v.  Duvie,  31  La.  Ann. 
367,  Duvie  was  surety  for  Roses  on  the 
sequestration  bond.  Roses  brought 
suit  against  Lacoste  and  had  property 
of  the  latter  sequestered,  but  was  non- 
suited. Lacoste  brings  action  against 
Duvie  for  damages  resulting  from  the 
sequestration.  Duvie  offered  evidence 
to  show  that  Lacoste  was  not  owner  of 
the  goods,  and  hence  no  damage.  The 
evidence  was  rejected  on  the  ground 
that  the  question  of  ownership  could 
not  be  raised  by  the  surety.  Held^ 
error.  ^    x 

In  Texas. — Blum  v,  Gaines,  57  Tex. 
135,  was  a  suit  brought  to  recover 
damages  against  appellants  who  had, 
in  an  action  of  trespass  to  try  title,  sued 
out  a  sequestration,  and  the  appellee, 
failing  to  replevy,  replevied  and  took 
possession  of  the  sequestered  property. 
On  the  first  day  of  the  term  of  court 
succeeding  the  levy,  the  plaintiff  dis- 
missed the  suit  but  failed  to  return  the 
possession  of  the  property  to  the 
appellee.  The  court  hy  Stayton,  J.,  said  : 
**  A  writ  of  sequestration  is  permitted  by 
law  to  issue,  in  a  suit  of  trespass,  to  try 
title,  for  the  purpose  of  preventing  in- 
jury to  the  property,  its  waste,  or  to 
prevent  the  conversion  by  the  occu- 
pant of  the  fruits  and  revenues  of  the 
property;  and  it  is  permitted  for  no 
other  purposes.  It  was  never  intended 
that  a  party  might  use  such  process  for 
the  sole  purpose  of  getting  possession 
of  property  in  the  possession  of  and 
claimed  by  another.  Good  faith  re- 
quires a  party  plaintiff  who  obtains 
property  through  a  writ  of  sequestra- 
tion to  prosecute  his  suit  to  final  ter- 
mination, and  if  the  same  is  determined 
against  him,  to  restore  it  with  the  rev- 
enue and  rent  of  the  same  to  the 
party  from  whose  possession  the  same 
was  taken. 

"The  dismissal  of  the  suit  in  this  re- 
gard was  equivalent  to  an  abandonment 
of  claim  and  required  a  restoration  of 
the  property,  and  a  failure  to  prose- 
cute the  suit,  or,  upon  a  voluntary  dis- 
missal thereof,  to  restore  the  property. 


was  evidence,  the  weight  of  which  was 
for  the  determination  of  the  jury  in 
ascertaining  whether  the  writ  was 
sued  out  for  a  proper  purpose." 

Other  Cases. — K  was  the  owner  of  a 
tug.  N  and  L  holding  a  mortgage 
thereon  brought  suit  and  obtained  a 
writ  of  sequestration  and  caused  the 
sheriff  to  seize  the  tug.  K  not  having 
bonded  the  tug  within  the  time  allowed, 
N  and  L  bonded  her  and  she  was  re- 
leased into  their  possession.  B  was  the 
surety  on  the  bond  and  was  their  agent 
to  receive  the  tug.  He  held  the  tug  for 
about  three  months  during  which  time 
she  was  employed  in  business  of  towing 
vessels  under  direction  of  N  and  L  to 
whom  the  earnings  were  turned  over. 
Heldy  that  the  proceedings  of  N  and  L 
by  which  they  obtained  possession  of 
the  tug  were  in  accordance  with  law, 
and  that  therefore,  B,  their  agent,  was 
in  lawful  possession  of  her,  but  only  as 
agent,  and  therefore  there  could  be  no 
claim  against  him  by  K,  either  in  con- 
tract or  tort,  for  the  earnings  of  the 
tug.     Baldwin    v.    Black,    119    U.    S. 

643- 

In  a  suit  for  damages  sustained  by 
the  defendant  because  the  sequestration 
was  wrongfully  obtained  against  the 
sureties  on  the  bond,  not  only  the  fact 
that  the  judgment  was  rendered  for  the 
defendant  in  the  sequestration  suit  will 
be  considered,  but  also  the  reasons  for 
the  judgment.  Clarke  v,  Scott,  2  La. 
Ann.  907. 

A  motion  \o  dissolve  may  be  resorted 
to  in  case  of  sequestration.  Crawford 
V.  Jones,  2  La.  Ann.  826. 

In  cases  of  attachment  there  is  ex- 
press legislation  authorizing  summary 
proceedings  against  the  surety;  but 
there  is  no  such  provision  for  sequestra- 
tion bonds.  Consequently,  a  surety  on 
a  sequestration  .bond  cannot  be  pro- 
ceeded against  bj'  rule  or  on  motion. 
Sharp  V,  Bright,  14.  La.  Ann.  391. 

1.  Beriooa  Disease,  Sickness,  etc. — 
(See  also  Disease,  vol.  5,  p.  683;  Life 
Insurance,  vol.  13,  p.  634). — "The 
word  *  serious  '  is  not  generally  used  to 
signify  a  dangerous  condition,  but 
rather  to  define  a  grave,  important,  or 
weighty  trouble."  Brown  v.  Metropol- 
itan L.  Ins.  Co.,  65  Mich.  315. 

The  term  serious  bodily  injury — as 
used  in  the  Texas  Penal  Code  in  defin- 
ing "  aggravated  assault,"  means  '*  such 
an  injury  as  gives  rise  to  apprehen- 
sion— an  injury  which  is  attended  with 
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SEBVAST. — See  Menial,  vol.  15,  p.  279 ;  Master  and  Serv- 
ANT,  vol.  14,  p.  740,  and  references  there  given. 

SEBVE. — See  note  i. 

SEBVICE.— I.  The  being  employed  to  serve  another.*  The 
contract  by  which  one  person  binds  himself  to  serve  another  is 
called  the  contract  of  service.*  The  term  also  designates  the 
duty  or  labor  due  from  employ^  to  employer.* 

2.  In  feudal  law,  service  was  the  consideration  which  the 
feudal  tenants  were  bound  to  i-ender  to  the  lord  in  recompense 
for  the  lands  they  held  of  him.  The  services  in  respect  of  their 
qualities  were  either  free  or  base  services,  and,  in  respect  of  their 
quantity  and  the  time  of  exacting  them  were  either  certain  or 
uncertain.* 

3.  The  judicial  delivery  or  communication  of  papers ;  execu- 
tion of  process ;  the  delivery  or  communication  of  a  pleading, 
notice,  or  other  paper  in  a  suit  to  the  opposite  party,  so  as  to 
charge  him  with  the  receipt  of  it,  and  subject  him  to  its 
legal  effect.® 


danger.'*  George  v.  State,  21  Tex. 
App.317. 

"  Serious  bodily  harm  "  is  substantially 
equivalent  to  "great  bodily  harm." 
Lawlor  v.  People,  74  111.  328.  See  also 
Homicide,  vol.  9,  p.  593. 

1.  Serve  Notice — Serre  ProcetB — 
(See  also  Service  of  Process). — 
When  notice  is  to  be  "  served  '*  there  is 
an  implication  that  the  notice  is  to  be 
written.  Wilson  v.  Nightingale,  8  Q^ 
B.  1034;  Reg.  V,  Shermer,  7  Q^,  B. 
Div.  323.  But  the  use  of  the  term 
"  serve  "  does  not  enjoin  personal  serv- 
ice. In  re  McGrath,  24  Q^  B.  Div. 
466.  The  court  by  Cave,  J.,  said:  "I 
think  the  service  of  the  notice  was 
sufficient.  The  i86th  rule  requires 
that,  where  any  order  is  made  ap- 
pointing the  time  and  place  for  hold- 
ing the  public  examination  of  a  debtor, 
the  official  receiver  shall  serve  a  copy 
thereof  on  the  debtor.  It  does  not  say 
that  the  order  must  be  personally 
served,  but  that  it  must  be  served  on 
the  debtor.  Then  section  142  of  the  act 
provides  that  all  notices  and  other 
documents — which  words  include  the 
copy  of  an  order  such  as  this — for  the 
service  of  which  no  special  mode  is 
directed  may  be  served  by  prepaid 
post  letter  to  the  last-known  address 
of  the  person  to  be  served  therewith. 
Now,  undoubtedly,  the  debtor  is  the 
person  to  be  served ;  and  no  special 
mode  of  service  is  directed.     One  way 


of  testing  the  point  is  to  add  to  rule  186 
the  words  of  section  142 ;  and,  reading 
the  two  provisions  together,  there  is 
nothing  inconsistent  in  their  language. 
But,  if  the  rule  and  section  so  read 
had  said  that  the  official  receiver 
should  serve  the  debtor  personally  by 
sending  a  copy  of  the  order  by  pre- 
paid post  letter  to  the  last-known  ad- 
dress of  the  debtor,  that  obviously 
would  have  been  a  contradiction  in 
terms.  For  these  reasons  I  am  of 
opinion  that  the  document  to  be 
served  under  rule  186  may  be  sent  by 
a  prepaid  post  letter;  and  as  this  has 
been  done  in  this  case  in  the  manner 
pointed  out  by  rule  92,  viz.,  by  a  reg- 
istered letter,  the  warrant  for  the 
arrest  of  the  debtor  may  be  issued." 

2.  Bouv.  L.  Diet. 

8.  Master  and  Servant,  vol.  14, 
p.  740. 

4.  Ex  Officio  Servieea. — See  Ex  Of- 
ficio, vol.  7,  p.  485. 

lUlltftry  Services. — Service  in  its  re- 
stricted sense  i$  the  exercise  of  mili- 
tary functions  in  the  enemy's  country 
in  the  time  of  war,  or  the  exercise  of 
military  functions  in  the  soldier's  own 
State  or  country  in  the  case  of  insur- 
rection or  invasion.  Van  Deuser  v, 
Gordon,  30  Vt.  118. 

B.  Black's  L.  Diet.,  citing  2  Bl.  Com. 
60;  Rents. 

6.  Walker  r.  State,  52  Ala.  193.  See 
also  Service  of  Process;   Serve. 
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8ESVICE  OF  PEOCESS.— See  also  Attachment,  vol.  i,  p. 
219 ;  Executions,  vol.  7,  p.  148 ;  Foreign  Attachment,  voL 
8,  p.  321 ;  Sheriffs  ;  Subpcena. 


I.  General  Nature  of  the  Subject, 

107. 
II.  By  Whom  Service  Is  Made,  io8. 

III.  Time  of  Service,  112. 

IV.  Where  and  Upon  Whom  Serv- 
ice Is  Made,  115. 

V.  Manner  of  Service,  1 16. 
I.   Upon  a  State  J  116. 
a.   Upon  a  CorporatioHy  116. 
«.  Domestic  Corporations^ 

119. 
b.  Foreign  Corporations^  137. 

3.  Upon  a  Partnership^  \^^. 

4.  Upon  Non-residents^  135. 

5.  Service  by  Publication^  139. 

a.  Effect    in    Proceedings  in 
Personam^  141. 

b.  Effect    in   Proceedings  in 
Rem^  142.  [145* 

c.  In  Divorce  Proceedings^ 

6.  Upon  Private  Person s — 
Residents^  146. 

a.  Substituted  Service,  148. 

b.  Constructive  Service,  1^2. 

c.  Upon  Several  Defendants, 

d.  Upon  Infants,  155. 

e.  Upon     Persons     Confined, 

156.  [157- 

/.  Upon  Husband  and  Wife, 
g.  Upon  Agents  or  Attorneys, 

158. 

7.  Double  Service,  159.  - 

8.  Service  by  Mail,  1 59. 

9.  Distinction  Between  Defect' 
ive  Service  and  Total  Want 
of  Service,  161. 

VI.  Presumption  of  Proper  Service, 
161. 

VII.  Parties  Privileged  from  Service 
of  Process,  162. 


1.  Ambassadors,  Public  Minis- 
ters, etc.,  162. 

2.  Legislators,  fudges.  Officers^ 

162. 

3.  Persons  Under  Another  Pro- 
cess, 163. 

4.  Parties  Decoyed,  166. 

VIII.  Waiver  of   Irregularities  or   of 
Service,  168. 

1.  In  General,  168. 

2.  By  Appearance,  169. 

3.  By  Acceptance  or   Achnowl- 
edgmenty  172. 

a:  Effect  of  Acknowledgment 
of  Service,  174. 
IX.  Return  of  Porcess,  175. 

1.  Requisites  of  Return,  179. 

fl.  In  ^Case  of  Personal  Serv- 
ice, 179. 

b.  In  Case  of  Substituted  or 
Constructive  Service,  182. 

c.  Where  Service  Is  Made  on 
Corporation,  184. 

2.  The  Several  Returns,  185. 

3.  Return  Days,  188. 

4.  Where  Returnable,  192. 

5.  Effect  of  Return,  192. 

a.  As  Against  the  Officer,  192^ 
A.  As  Against  Parties,  193, 

c.  Limitations,  198. 
"6.  Amendment  of  Return,  2QO. 
a,"  When  Allowable,  201. 

b.  To  What  Extent,  202. 

c.  How  Effected,  203.- 

d.  Effect  of  Amendment,  20A, 

e.  Limitations  as  to  AmenJ'- 
ment,  204. 

X.  Process  in  the  Federal  Courts, 
205. 

1.  Form  and  Character,  205. 

2.  Service  and  Return,  206. 


I.  Gehzsal  Vatitbe  of  the  Subject. — Process  is  a  mandate  of 
the  court,  and  embraces  those  writs  which  are  necessary  to  insti- 
tute  and  conduct  an  action  or  suit  and  to  carry  into  effect  the 
judgment  of  the  court;^ 

It  is  a  fundamental  principle  of  justice  that  no  valid  proceed- 
ings  can  be  had  against  any  person  until  he  shall  have  been  noti- 
fied  of  such  proceedings  by  proper  service  of  process  upon  him^ 
either  actually  or  constructively,  and  this  right,  recognized  at 


I.  See  Process;  Comet  Consolidated  Co.,  9  Minn.  55;  Fitzpatrick  r.  New 
Min.  Co.  v.  Frost,  15  Colo.  310;  Hink-  Orleans,  27  La,  Ann.  457;  Bailey  v^ 
ley  V.  St.  Anthony  Falls  Water  Power     Williams,  6  Oregon  71. 
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common  law,  is  secured  by  constitutions  and  judicial  decisions.* 
But  when  a  defendant  has  been  once  brought  into  court  by  a  proper 
service  of  process,  he  is  charged  with  notice  of  whatever  action 
the  court  may  take  while  the  suit  is  pending,*  unless  the  petition 
or  complaint  is  changed  materially  by  amendment  or  otherwise 
after  the  original  service,  in  which  case  he  is  entitled  to  further 
notice.* 

n.  Bt  Whox  Sebyige  Is  Made.— The  sheriff,  as  the  ministerial 
officer  of  the  court,  is  ordinarily  the  proper  officer  to  execute  all 
processes  issued  from  the  court,  provided  he  is  not  an  interested 
party,  or  otherwise  disqualified.^  The  sheriff  making  the  service 
must  be  the  one  to  whom  the  process  is  addressed  ;  a  writ  addressed 
to  one  officer  confers  no  authority  upon  another  to  execute  it  ;* 


1.  Neceislty  of  Proeets. — It  is  pro- 
vided by  the  Constitution  of  the 
United  States  that  no  person  shall  be 
deprived  of  life,  liberty  or  property, 
without  due  process  of  law,  and 
also  that  no  State  shall  deprive 
any  person  of  life,  liberty  or  property 
without  due  process  of  law.  U.  S. 
Const.  Amdts.,  arts.  5,  14.  The  con- 
stitution of  every  State  in  the  Union 
contains  a  similar  provision.  See 
Stimson's  St.  Law,  p.  27.  See  also 
Pennoyer  z\  Neff,  95  U.  S.  714;  Gal- 
pin  V,  Page,  18  Wail.  (U.  S.)  350;  4 
Minor's  Inst.  (2d  ed.)  517,  and  cases 
cited ;  Taylor  v.  Taylor,  64  Ind.  356 ; 
Due  Process  of  Law,  vol.  6,  p.  43; 
Process,  vol.  19,  p.  224. 

2.  Governor  v.  Lassiter,  83  N.  Car. 
38;  Hancock  v.  Pico,  40  Cal.  153; 
Thomas  v.  Richards,  69  Wis.  671. 

And  so  where  all  the  parties  to  an 
action  were  summoned  to  answer  the 
original  petition,  but  the  record  fails  to 
show  whether  some  of  them  were 
summoned  to  answer  an  amended  pe- 
tition, it  will  be  presumed,  after  the 
lapse  of  thirty-five  or  forty  years,  that 
all  the  parties  were  served  with  proper 
process.  Best  z\  Vanhook  (Ky.  1890), 
13  S.  W.  Rep.  49. 

8.  Where  Petition  or  Complaint  Is 
Amended. — State  v.  Burke,  37  La.  Ann. 
231;  Thompson  v.  Allen,  86  Mo.  85; 
Best  V.  Vanhook  (Ky.  1890),  13  S.  W. 
Rep.  49. 

But  where  an  amendment  of  the 
summons  is  merely  formal  and  the  de- 
fendant could  derive  no  possible  bene- 
fit from  being  served  with  it,  a  second 
service  is  unnecessary.  Bray  v.  Creek- 
more,  109  N.  Car.  49 ;  Whiter.  Hinton 
{Wyoming,  1892),  30  Pac.  Rep.  953. 

4.  By  the  Sheriff. — See  Sheriffs,  vol. 
22.    See  also  Bac.  Abr.,  Sheriff;  Evarts 
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V.  Georgia,  18  Vt.  15 ;  Knott  v.  Jarboe, 
I  Metc(Ky.)  504. 

It  is  sufficient  if  the  officer  is  one 
de  facto ^  although  not  de  jure.  Fow- 
ler V.  Bebee,  9  Mass.  231.  Compare^ 
however,  Bennett  v.  Fuller,  4  Johns. 
(N.  Y.)  486;  Putnam  r.  Mann,  3  Wend. 
(N.  Y.)  202;  20  Am.  Dec.  686. 

Under  the  practice  in  Florida y  a 
process  of  the  supreme  court  can  be 
served  only  by  a  sheriff  of  that  court. 
A  citation  to  an  appellee  issued  by 
the  clerk  of  a  circuit  court  is  a  process 
of  the  supreme  court,  and  service  of  it 
by  a  sheriff  of  the  latter  court  in  person 
or  by  deputy  is  invalid.  Williams  v. 
Hutchinson  (Fla.  1890),  7  So.  Rep.  852; 
Jenssen  f.  Walther,  26  Fla.  448.  See 
also  Guarantee  Trust,  etc.,  Co.  v,  Bud- 
dington,  23  Fla.  514. 

5.  Mnst  Be  Served  by  Sheriff  Ad- 
dressed.— Callaway  v,  Harrold,  61  Ga. 
hi;  Poltull  f.  Brown,  84  Ga.  338; 
Arnold  v.  Wynn,  26  Miss.  338 ;  Rudd 
t'.  Thompson,  22  Ark.  363  (writ  di- 
rected to  sheriff  and  served  by  coro- 
ner). Compare  Adamson  v.  Parker, 
3  Ala.  727.  Therefore  a  writ  directed 
to  a  constable  confers  no  authority 
upon  a  marshal  to  execute  it.  Hickey 
I'.  Forristal,  49  Til.  255.  Nor  can  a 
writ  directed  to  a  sheriff  or  marshal 
be  served  by  a  private  person  unless 
he  be  specially  deputized.  Schwa- 
backer  t'.  Reilly,  2  Dill.  (U.  S.)  127; 
Republican  Valley  R.  Co.  v.  Sawyer, 
13  Neb.  280;  Gantier  r.  Rosecrance,  27 
Wis.  488.  And  a  summons  issued  in  a 
suit  commenced  in  one  county  and 
directed  to  the  sheriff  of  another 
county,  cannot  be  served  by  the  deputy 
sheriff  of  the  first  county.  Branner  v. 
Chapman,  11  Kan.  118. 

A  writ  addressed  to  — ,  constable  of 
W.  county,  may  be  served  by  any  con- 
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but  it  seems  that  where  process  is  directed  to  the  wrong  officer 
and  served  by  the  right  one,  the  proceedings  based  on  such  service 
are  not  necessarily  invalid.* 

Ordinarily  a  sheriff  or  similar  officer  has  no  authority  to  serve 
process  beyond  the  limits  of  his  county  or  district ;  a  writ,  from 
whatever  jurisdiction  issued,  must  therefore  be  addressed  to  and 
served  by  the  sheriff  or  other  officer  of  the  county  or  district 
where  service  is  to  be  made.^ 

A  deputy  has  authority  to  serve  process  only  in  cases  where  his 
principal  would  have  the  authority  to  make  such  service ;  there- 
fore where  the  sheriff  is  personally  disqualified  by  reason  of 
interest  in  the  suit,  prejudice,  partiality,  consanguinity  to  one  of 
the  parties,  or  by  being  himself  a  party  to  the  record,  service  can- 
not be  made  by  his  deputy ;  but  where  the  sheriff's  disability 
arises  from  sickness,  absence  from  the  county,  or  othei/  similar 
cause,  his  deputy  is  qualified  to  serve.^  A  deputy's  authority  to 
serve  process  expires  with  that  of  his  principal,*  but  it  seems  that 
service  by  him  after  the  expiration  of  his  principal's  term  of  office 
and  before  his  successor  has  qualified  is  not  necessarily  invalid.*' 

Where  the  sheriff  and  his  deputies  are  disqualified  on  the 
ground  of  interest  the  coroner  is  the  proper  officer  to  serve  pro* 
cess.®     In  courts  of  justices  of  the   peace,    the  constable,  being 


stable  in  W.  county.    Paul  v.  Vankirk, 
6  Binn.  (Pa.)  123. 

1.  Ware  v.  Todd,  i  Ala.  199;  Sawyer 
v.  Price,  6  Ala.  285. 

2.  Must  Be  Served  by  Officer  of  Gonnty 
Wbere  Serrice  Is  Made. — Wirtz  v, 
Henry,  59  111.  109;  Cresswell  v.  Mc- 
Caig,  II  Neb.  222  (service  by  bailiff); 
McMeekin  x^.  Johnson,  2  Dana  (Ky.) 
459;  Wood  z\  Crosby,  2  Hill  (S.  Car.) 
520;  Witt  V,  Kaufman,  25  Tex.  Supp. 
384;  First  Nat.  Bank  v.  Dwight,  85 
Mich.  509;  Lillard  v.  Brannin  (Ky. 
1891),  16  S.  W.  Rep.  349;  Church  v, 
Edson,  39  Mich.  113;  Ford  z\  Adams, 
54  Ark.  137;  Witkousky  v,  Rintels,  69 
N.  Car.  38.  Compare  Polhill  r.  Brown, 
84  Ga.  338  (special  statute). 

See  the  ruleof  the  text  applied  in  con- 
nection with  the  Michigan  watercraft 
law  of  1864.  ^  3,  providing  that  process 
issued  in  either  of  two  adjoining  coun- 
ties may  be  served  in  the  waters  of 
either,  by  the  sheriff  of  either.  Baker 
V.  Casey,  19  Mich.  220. 

$.  Berrlee  by  Depnty. — Minott  v. 
Vineyard,  11  Iowa  90.  See  also 
Deputy,  vol.  5,  p.  628 ;  Sheriffs,  vol. 
22;  Nelson  v.  Nye,  43  Miss.  124; 
Branner  v.  Chapman,  11  Kan.  118. 

Service  by  a  deputy  upon  several 
co-defendants,  one  of  whonl  was  the 
sheriff,  was  held  valid  in  Turnbull  v, 
Thompson,  27  Gratt.  (Va.)  306. 


In  Slocomb  v.  Powers,  10  R.  I.  256, 
ser\'ice  was  allowed  to  be  made  by  one 
deputy  upon  another ;  and  in  Gage  v. 
Graffam,  11  Mass.  181,  it  was  held  that 
a  deputy  sheriff  might  lawfully  serve 
a  deputy  jail-keeper,  who  acted  under 
the  same  principal.  Wood  v,  Ross,  11 
Mass.  271. 

4.  See  Deputy,  vol.  5,  p.  636. 

5.  Garner  v.  Clay,  1  Stew.  (Ala.)  182. 

«.  Senrloe  by  Coroner. — See  Coro- 
ner, vol.  4,  p.  175  ;  Witkousky  v.  Rin- 
tels, 69  N.  Car.  38;  Twiggs  v.  Hard- 
wick,  61  Ga.  272 ;  Graves  v.  Smart,  75 
Me.  295;  Webster  v.  Smith,  13  Mo. 
A  pp.  323 ;  Barlass  v.  May,  16  Neb.  647 ; 
Avery  v,  Warren,  12  Heisk.  (Tenn.) 
5^9;  Nabors  v,  Thomason,  i  Ala.  590; 
Mcpherson  v.  State  Bank,  4  Ark.  558. 

In  some  cases  the  marshal  is  the 
proper  officer  where  the  sheriff  is  dis- 
qualified. See  Gallegos  v.  Pino,  i  N. 
Mex.  410. 

Under  Kentucky  Civil  Code,  §  667^ 
which  provides  that  every  process 
"  shall  be  directed  to  the  sheriff  of  the 
county ;  or,  if  he  be  a  party,  or  be  in- 
terested, to  the  coroner ;  or,  if  he  be 
interested,  to  the  jailer" — process  can- 
not be  directed  to  the  jailer  unless  both 
the  sheriff  and  coroner  are  disqualified; 
and  an  execution  directed  to  the  *'  coro- 
ner or  jailer,"  cannot  be  executed  by 
the  jailer,  as  the  presumption  is  thai 
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the  ministerial  officer  of  such  courts,  is  usually  the  one  to  serve  all 
processes  issued  by  them.^  Process  from  the  federal  courts  is 
served  by  the  marshal  or  his  deputies* 

It  is  a  general  rule  that  no  one  who  is  a  party  to  the  action  or 
suit,  or  who  is  otherwise  interested  therein,  can  make  a  valid  serv- 
ice of  process  in  such  suit,^  and  in  case  the  officers  whose  duty  it 
is  to  serve  process  are  disqualified,  ^n  indifferent  person  must  be 
specially  deputized.* 

In  case  of  service  made  by  an  indifferent  person,  he  maybe  any 
competent  person  the  court  or  justice  may  se^  fit  to  authorize.* 


the  coroner  was  qualified.  Gowdy  v, 
Sanders  (Ky.  1889),  11  S.  W.  Rep.  82. 
When  there  is  no  coroner  in  the 
county,  the  court  may  appoint  one  to 
serve  process  against  the  sheriff. 
Witkousky  v.  Rintels,  69  N.  Car.  38. 

When  process  is  served  by  the  coro- 
ner, all  the  facts  necessary  to  give  him 
authority  should  affirmatively  appear 
on  the  face  of  the  writ ;  a  general  di- 
rection to  him  is  not  sufficient  Car- 
lisle ^•.  Weston,  21  Pick.  (Mass.)  535; 
Simonds  v,  Parker,  i  Met.  (Mass.) 
508;  Beard  v.  Smith,  9  Iowa  50  (noth- 
ing should  be  left  to  inference;. 

1.  By  Constable.  —  See  Winsor  v. 
Cole,  10  Kan.  620  (constable  not  bound 
to  verify  his  return  by  affidavit)  ; 
Brown  v.  Brown,  15  Mass.  389  ;  Hart 
-v,  Huckins,  6  Mass.  399;  Prickett  t^. 
Cleek,  13  Oregon  415  (service  by  con- 
stable's deputy). 

2.  By  MarBhal.— U.  S.  Rev.  St.,  §  787. 
See  Gallegos  v.  Pino,  i  N.  Mex.  410. 

8.  Senrloe  Cannot  be  Made  by  Party 
to  the  Suit.  —  Boykin  v.  Edwards,  21 
Ala.  261 ;  Toenniges  v.  Drake,  7  Colo. 
471 ;  Hemmer  v,  Wolfer,  137  111.  435 ; 
Snydacke  v,  Brosse,  51  111.  357 ;  99  Am. 
Dec.  551 ;  Hayden  v.  Atlanta  Sav. 
Bank,  06  Ga.  150 ;  Pausch  v.  Gueward, 
67  Ga,  319;  Knott  r.  Jarboe,  i  Met. 
(Ky.)  504;  Morton  v.  Crane,  39  Mich. 
526;  Bush  V,  Meacham,  53  Mich.  574; 
New  York  Code  Civ.  Proc,  §  425. 
Compare  Walker  v.  Hill,  21  Me.  481. 

The  fact  that  a  sheriff  is  a  ratable 
inhabitant  of  a  town  makes  him  in- 
competent to  serve  a  writ  against  it. 
Evarts  v.  Georgia,  18  Vt.  15 ;  Lyman  v. 
Burlington,  22  Vt.  131.  Compare  CXvltV. 
-v.  Bray,  i  Kirby  (Conn.)  237;  Wind- 
ham V.  Hampton,  i  Root  ((5onn.)  175. 

It  is  said,  however,  that  service  of 
summons  by  a  party  is  a  mere  irregu- 
larity, which  cannot  be  taken  advan- 
tage of  after  judgment.  Hunter  v. 
Lester,  10  Abb,  Pr,  (N.  Y.)  260;  My- 
«rs  r.  Overton,  2  Abb.  Pr.  (N.  Y.)  344; 


and  in  Avery  r.  Warren,  12  Heisk. 
(Tenn.)  559,  it  is  said  that  §  559  of  Ten- 
nessee code,  providing  for  service  by 
the  coroner  when  the  sherijBF  is  a  party, 
does  not  apply  where  he  is  a  mere 
nominal  party. 

Where  a  writ  was  served  by  a  per- 
son not  an  officer,  but  deputized  by  the 
sheriff,  and  who  bore  the  same  name  as 
that  of  one  of  the  plaintiffs,  and  noth- 
ing appeared  to  the  contrary,  the  court 
held  that  it  must  be  presumed,  from 
the  identity  of  names,  that  the  person 
serving  the  writ  was  a  plaintiff,  and 
that  the  service  was  not  good.  Filkins 
V.  O'Sullivan,  79  111.  524.  Compare 
Boykin  v.  Edwards,  21  Ala.  261.  But 
in  'Cumming  v,  Richards,  32  Ala.  459, 
it  is  held  that  the  mere  fact  that  the 
name  of  the  sheriff  who  executed  the 
summons  on  one  of  the  defendants  to 
a  suit,  in  which  judgment  was  by  de- 
fault, is  the  same  with  that  of  another 
of  the  defendants,  is  not  a  sufficient 
ground,  in  an  appellate  court,  for  pre- 
suming an  identity,  and  reversing  the 
judgment. 

The  fact  that  the  sheriff  is  a  party 
to  a  civil  suit  pending  in  a  district 
court  does  not  authorize  service  of  pro- 
cess issuing  in  the  cause  by  a  town  or 
city  marshal  residing  in  the  county. 
Robinson  v,  Schmidt,  48  Tex.  13. 

A  sheriff  after  being  appointed 
guardian  of  the  plaintiff,  cannot  com- 
plete service  commenced  before  his 
appointment.  .Clark  v,  Patterson,  ^8 
Vt.  676. 

In  Goodin  v.  State,  14  Tex.  App. 
443,  it  is  said  that  if  one  of  several  de- 
fendants is  the  sheriff,  process  is  prop- 
erly served  by  the  constable,  although 
it  does  not  appear  from  the  face  of  the 
petition  that  the  sheriff  is  a  party. 
Compare  Carlisle  v.  Weston,  21  Pick. 
(Mass.)  535. 

4.  See  Miller  v.  Miller,  39  Minn. 
376;  and  cases  cited  in  succeeding  note. 

6.  Bervloe  by  Indifferent  Person. — See 
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The  statutes  of  some  States  prescribe  the  age  of  such  person,*  but 
in  the  absence  of  statutory  provision  it  seems  that  he  must  not 
be  under  twenty-one.* 

The  "  summons  *'  which  is  now  used  under  the  code  practice  in 
many  States,  being  a  mere  notification,  proceeding  from  the  plain- 
tiff's attorney,  and  not  process,  may  be  served  by  anyone  not  a 
party  to  the  suit,  unless  otherwise  prescribed  by  law.' 

Service  must  in  all  cases  be  made  by  one  duly  authorized  to 
make  it,  whether  an  officer  or  a  private  individual.*  Where  a 
private  person  is  deputized  to  make  service,  the  deputation 
should  be  indorsed  on  the  writ  or  appear  of  record,*  and  should 


Coffee  V.  Gates,  28  Ark.  43 ;  Sharpe  v. 
DaugncT,  33  Cal.  505;  Lawrence  v, 
Kingman,  Kirby  (Conn.)  6;  Tyler  v. 
Hull,  3  Root  (Conn.)  72 ;  Case  v. 
Humphrey,  6  Conn.  130;  Gadsby  v, 
Stimer,  79  Mich.  260 ;  Miller  r.  Miller, 
39  Minn.  376;  Haskins  v.  Citizens' 
Bank,  i3  Neb.  39;  Vinnedge  v.  Nicho- 
lai,  28  Neb.  133. 

As  to  who  IS  a  "  competent  person," 
see  Jlasch  v.  Moore,  57  Mich.  54; 
Mudrock  v.  Killips,  65  Wis.  622. 

Such  Person  Mnst  be  Disinterested, 
and  where  he  makes  affidavit  that  he 
is  "  not  directly  interested,"  he  there- 
by admits  that'  he  is  indirectly  inter- 
ested, and  is  consequently  not  compe- 
tent to  make  a  valid  service.  Union 
Mut.  F.  Ins.  Co.  V,  Page,  61  Mich.  72. 
See  also  Treat  v,  Carrington,  i  Root 
(Conn.)  356;  Dolbear  v.  Hancock,  19 
Vt.388. 

1.  Age  of  Such  Party. — In  California^ 
he  must  be  over  the  age  of  eighteen, 
of  sound  mind,  etc.  Peck  v,  Strauss, 
33  Cal.  678;  Barney  v.  Vigonreaux,  75 
Cal.  376;  infra,  this  title,  Return  of 
Process. 

2.  Service  by  a  Iflnor. — Vail  v.  Row- 
ell,  53  Vt.  109;  Gadsby  z^  Stimer,  79 
Mich.  260;  Tyler  v.  Tyler,  2  Root 
(Conn.)  519;  Harvey  v.  Hall,  22  Vt. 
211;  Dolbear  z\  Hancock,  19  Vt.  388; 
Cuckson  r.  Winter,  2  M.  &  R.  313. 
Compare  Moore  v.  Graves,  3  N.  H. 
408  (asserting  a  directly  contrary  doc- 
trine) ;  Howard  v.  Galloway,  60  Cal. 
10. 

8.  Under  Code  Practice. — New  Tork 
Code  Civ.  Proc,  §  425;;  Myers  v.  Over- 
ton, 2  Abb.  Pr.  (N.  Y.)  344;  Hunter 
r.  Lester,  18  How.  Pr.  (N.  Y.)  347.  See 
also  infra,  this  title,  Return  of 
Process, 

New  Tork  Code  Civ.  Proc,  §  1895, 
providing  that  summons  in  an  action 
to  recover  a  penalty  given  by  statute 
to  any  person  suing  therefor  can  be 


served  "only  by  an  officer  authorized 
by  law  to  collect  an  execution  issued 
out  of  the  same  court,"  does  not  apply 
to  an  action  under  New  Tork  Laws 
1857,  ch.  185,  giving  a  penalty  of  fifty 
dollars  against  a  railroad  company 
charging  an  excess  of  fare.  Quade  r. 
New  York,  etc.,  R.  Co.,  14  N.  Y.  Supp. 

875. 

4.  Service  Must  be  by  Person  Duly 
Authorized. — Leavitt  v,  Leavitt,  135 
Mass.  191;  Brown  v.  Brown,  15  Mass. 
389  (divorce  cases) ;  Gabler  v.  Eliza- 
beth, 41  N.  J.  L.  316;  Grantier  v.  Rose- 
crance,  27  Wis.  488. 

In  Guarantee  Trust,  etc.,  Co.  v,  Bud- 
dington,  23  Fla.  514,  it  was  held  that 
service  of  a  writ  by  an  officer  having 
no  authority  as  such  to  make  service,  is 
invalid,  and  cannot  be  sustained  upon 
the  theory  that  he  was  at  the  time  the 
deputy  of  the  officer  whose  duty  it  was 
to  serve  it,  when  the  former  had  at  the 
time  no  information  of  the  latter's  in- 
tention to  deputize  him  to  do  it. 

Under  the  Kentucky  statute  empow- 
ering sheriffs,  by  indorsement  on  a 
summons,  to  authorize  a  special  bailiff 
to  serve  it,  an  indorsement  on  an  orig- 
inal writ  confers  no  authority  on  a  spe- 
cial bailiff  to  serve  an  alias,  Thomp- 
son V.  Moore  (Ky.  i89i),i5  S.  W.  Rep. 
6.  See  also  Lillard  v.  Brannin  (Ky. 
1891),  16  S.  W.  Rep.  349.  In  this  lat- 
ter case,  it  is  held  that  §  668  of  the 
Kentucky  Civ.  Code  providing  that,  for 
good  cause,  the  court  may  appoint  a 
person  to  serve^  a  particular  process, 
who  shall  have  'the  same  power  as  a 
sheriff,  a  person  appointed  in  one 
county  cannot  serve  a  process  in  an- 
other, since,  by  §  667,  the  process  is  re- 
quired to  be  directed  to  the  sheriff  of 
the  county  and  no  sheriff  has  any  au- 
thority beyond  the  limits  of  his  own 
county. 

6.  Anthorlty  to  Serre  Mnst  be  In- 
dorsed on  Process. — Miller  v.  Miller,  39 
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show  all  facts  necessary  to  authorize  the  appointment  of  such 
deputy.* 

m.  Time  of  Sebyige. — Service  of  process,  it  seems,  may  be  made 
at  any  hour  of  the  day  or  night,  and  on  any  day  save  those  ex- 
cepted at  common  law  and  by  statute.*  Sunday  being  both  by 
common  law  and  by  statute  in  nearly  every  State  dies  non  juru 
dicuSy  service  of  process  is  invalid  if  made  upon  that  day.* 
Various  other  legal  holidays  are  provided  in  the  several  States, 


Minn.  376;  Gadsby  T'.Stimer,  79 Mich. 
260;  Culver  V.  Balch,  23  Vt.6i8;  Pric- 
kett  I'.  Cleek,  13  Oregon  415;  Union 
Mut.  F.  Ins.  Co.  V.  Page,  61  Mich.  72; 
Coffee  V.  Gates,  28  Ark.  43. 

1.  Beard  x\  Smith,  9  Iowa  50;  Si- 
monds  v.  Parker,  i  Met.  (Mass.)  508. 
Compare  Currens  v,  Ratcliffe,  9  Iowa 

309- 

It  is  held  that  in  indorsing  upon  a 
summons  and  deputation  of  authority 
to  serve  it,  the  justice  need  not  certify 
that  the  person  authorized  is  of  age 
and  not  interested  in  the  suit.  It  is 
not  presumed  that  he  selects  an  in- 
competent person.  Buel  v.  Duke,  38 
Mich.  167. 

But  a  different  view  is  taken,  and 
it  is  held  that  the  fitness  of  the  deputy 
should  appear  from  the  indorsement, 
in  Gadsby  v.  Stimer,  79  Mich.  260. 
See  Union  Mut.  F.  Ins.  Co.  v.  Page, 
61  Mich.  72. 

Appointment  of  Depnty  Generally. — 
In  Vermont^  the  appointment  of  an  in- 
different person  to  execute  process  is 
a  judicial  act,  and  cannot  be  delegated. 
Kelly  V,  Paris,  10  Vt.  261 ;  33  Am. 
Dec.  199. 

Such  an  appointment  upon  a  blank 
writ  is  void,  and  those  acting  under  it 
are  trespassers.  Kelly  t*.  Paris,  10  Vt. 
261 ;  33  Am.  Dec.  199. 

In  Vermont^  it  is  also  held  that  ser- 
vice of  a  subpoena  issued  from  chan- 
cery cannot  be  made  by  an  indifferent 
person,  who  is  not  named  in  -such  a 
subpoena.  AUyn  xy,  Davis,  10  Vt.  547. 
See  also  Clarke  v.  Washburn,  9  Vt.302. 

In  Connecticut^  where  an  indifferent 
person  is  to  serve  process,  the  magis- 
trate is  required  first  to  administer  to 
him  an  oath.  Kellogg  v.  Wadhams,  9 
Conn.  201 ;  Augur  z\  Augur,  14  Conn. 
83;  Eno  V.  Frisbie,  5  Day  (Conn.)  123. 

One  specially  appointed  to  serve  a 
writ,  is  an  officer  de  facto  for  that  pur- 
pose. Jewell  T/.  Gilbert,  64  N.  H.  13; 
13  Am.  &  Eng.  Corp.  Cas.  117. 

As  to  appointment  of  a  private  person 
as  special  constable  for  service  of  sum- 


mons, see  Johnson  v.  MacCoy,  32  W. 
Va.  552.  See  also  Polhill  v.  Brown,  84 
Ga.  338. 

It  is  held,  also,  that  no  authority  to 
serve  a  process  can  be  conferred  upon 
one  who  has  not  power  by  statute  for 
that  purpose,  without  a  judicial  act  of 
the  magistrate  who  signs  the  process. 
Dolbear  v.  Hancock,  19  Vt.  388 ;  Gran- 
tier  V,  Rosecrance,  37  Wis.  488. 

And  where  a  superior  court  writ  is 
served  by  a  person  authorized  only  by 
a  justice  of  the  peace,  and  not  by  the 
authority  signing  the  writ,  the  defect 
is  fatal.     Howard  v.  Walker,  39  Vt.  163. 

Nebraska  Code  provides  that  at  a 
party's  request,  and  on  being  satisfied 
that  it  is  expedient,  a  justice  may  de- 
pute  a  "discreet'*  person  of  suitable 
age  to  serve  a  summons,  and  that  such 
deputation  must  be  in  writing,  on  the 
process.  Under  this,  the  appointment 
need  not  show  that  the  justice  was  re- 
quested to  make  it,  nor  that  he  was 
satisfied  of  its  expediency ;  it  is  suffi- 
cient to  address  the  summons*  to  the 
appointee  as  **  special  constable." 
Morse  v.  Carpenter,  31  Neb.  224;  Cul- 
ver XK  Balch,  23  Vt.  618;  Haskins  xi. 
Citizens  Bank,  12  N^b.  39.  Compare 
Gadsby  v.  Stimer,  79  Mich.  260 ;  hold- 
ing that  the  request  must  appear  in 
the  indorsement. 

In  Jewett  v.  Garrett,  47  Fed.  Rep. 625, 
it  is  held  that  the  appointment  of  a 
special  deputy  to  serve  process  is  not 
invalidated  by  the  fact  that  the  marshal 
delivered  a  signed  blank  writ  for 
such  appointment;  and  that  plain- 
tiff's attorney  filled  the  blank  with  the 
deputy's  name.  Compare  Kelly  v. 
Paris,  10  Vt.  261 ;  33  Am.  Dec.  199. 

S.  Stone's  Case,  139  Mass.  156;  Mc- 
Kalley's  Case,  9  Coke  651. 

8.  See  Sunday.  See  also,  Day,  vol. 
5,  p.  85.  Dies  non  juridicus  means  a 
day  upon  which  no  judicial  proceed- 
ings can  be  had  ;  and  the  term  judicial 
proceedings  embraces  the  issuing  and 
service  of  all  process.  State  v.  Rick- 
etts,  74  N.  Car.  193. 
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either  by  State  or  Federal  statutes ;  but  whether  these  holidays 
are  such  that  valid  service  of  process  cannot  be  made  upon  them 
is  a  question  concerning  which  there  is  much  doubt.  It  seems  to 
be  true,  however,  that  service  on  such  days  is  at  least  irregular.^ 
The  general  rule  is  sometimes  relaxed  in  favor  of  attachments, 
owing  to  the  peculiar  character  of  this  remedy,  and  also  in  favor 
of  criminal  process,  so  that  a  valid  service  of  such  process  may  be 
made  at  times  when  the  service  of  any  other  process  woi^ld  be 
invalid.* 

Service  must,  of  course,  be  made  a  sufficient  time  before  the 
cause  is  to  be  heard  for  the  defendant  to  prepare  his  defense  and 
make  his  appearance.  Therefore,  it  is  required  by  statute  in  most 
of  the  States  that  service  shall  be  made  a  certain  number  pf  days,  at 
the  least,  before  the  return  day,  which  is  usually  the  first  day  of  the 
term  of  the  court  at  which  the  cause  is  to  be  heard ;  *  and  in  com- 
puting this  time  the  day  of  service  and  the  return  day  are  not  both  to 


1.  Paul  V.  Bruce,  9  Bush.  (Ky.)  317. 
In  Lampe  v.  Manning,  38  Wis.  673,  it 
is  said  that  whenever  a  State  statute 
declares  a  certain  day  to  be  a  leg^l 
holiday,  it  becomes  dies  non  juridicus. 

In  Ne^  Torky  service  on  election 
day  is  invalid,  except  service  of  a  sub- 
poena in  chancery,  or  an  injunction. 
Wheeler  v.  Bartlett,  i  Edw.  Ch.  (N.  Y.) 
323;  Meeks  v.  Noxon,  i  Abb.  Pr.  (N. 
V.)  280;  II  How.  Pr.  (N.  Y.)  289; 
Bierce  v.  Smith,  2  Abb.  Pr.  (N.  Y.) 
411;  but  it  is  held  in  the  same  State, 
that  service  on  any  other  legal  holi- 
day, for  example,  Saturday  afternoon, 
is  not  invalid.  Didsbury  v.  Van  Tas- 
sell,  31  N.  Y.  St.  Rep.  264.  See  Malen- 
green  v,  Phinney  (Minn.  1892),  52  N. 
W.  915  (publication  on  May  30,  valid). 

In  Connecticut ,  service  of  process  on 
a  day  appointed  by  the  government  as 
one  for  public  thanksgiving  is  forbid- 
den, and  if  made  then  is  void.  Glad- 
win V,  Lewis,  6  Conn.  49;  16  Am. 
t>ec.33. 

In  West  Virginia,  it  is  held  that 
process  may  be  served  on  the  fourth 
day  of  July  as  well  as  on  any  other  day. 
Horn  t\  Perry,  11  W.  Va.  694. 

In  Neio  Jersey^  valid  service  may 
be  made  on  any  day  except  Sunday. 
Glenn  v.  Eddy,  51  N.  J.  Eq.  255. 

In  Arkansas^  a  service  on  the  Fourth 
of  July  is  forbidden  excejjt  in  extreme 
cases.  Swinney  v.  Johnson,  18  Ark. 
534.  Compare  Rogers  zk  Brooks,  30 
Ark.  612. 

In  Whitney  v.  Blackburn,  17  Oregon 

564;  II  Am.  St.  Rep.  857,  it  is  said  that 

service  of  process  upon  a  legal  holiday 

i«  irregular,  and   may  be  pleaded  in 
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abatement,  or  set  aside  on  motion; 
but  a  notice  of  an  election  contest,  like 
a  summons,  is  not  a  technical  "  pro- 
cess," so  that  service  of  it  is  not  nec- 
essarily invalid  because  made  on  a 
holiday. 

2.  Thus,  in  A  rkansas,  it  is  provided 
that  no  person  shall  on  Sunday,  or  the 
Fourth  of  July,  serve  or  execute  any 
writ  or  process,  except  in  criminal 
cases  for  breach  of  the  peace,  or  when 
the  defendant  is  about  to  leave  the 
county.  See  Swinney  v.  Johnson,  18 
Ark.  534;  Rogers  v.  Brooks,  30  Ark. 
612. 

An  attachment  is  in  the  nature  of  a 
summary  remedy,  and  is  intended  to 
afford  a  remedy  to  a  plaintiff  when  the 
defendant  in  the  suit  is  about  to  ab- 
scond. Therefore,  its  effect  might  fre- 
quently be  lost  if  it  could  not  be  used 
on  a  holiday.  See  4  Minor's  Inst.  (2d 
ed.)  479;  Sunday. 

8.  Lofland  v,  Jefferson,  4  Harr. 
(Del.)  303;  Leake  v,  Gallogly  (Neb. 
1892),  52  N.  W.  Rep.  824;  Peacham  v. 
Weeks,  48  Vt.  73;  Marcele  v.  Salty- 
man,  66  How.  Pr.  (N.  Y.)  205;  Eaton 
V.  Fullett,  II  III.  491;  Murfree  on 
Sheriffs  (2d  ed.),§§  119, 119a;  Dobynes 
V.  U.  S.,  3  Cranch  (U.  S.)  241 ;  infra, 
this  title,  Return  Days, 

Unless  process  is  served  the  re- 
quired time  before  the  return  day,  it  is 
utterly  void, and  maybe  cured  only  by 
the  voluntary  appearance  of  the  de- 
fendant. Draper  v.  Draper,  59  111. 
119;  Central  Mfg.  Co.  v,  Hartshorne, 
3  Conn.  199;  Thrower  v.  Brandon,  89 
Ala.  406;  Meisse  v,  McCoy,  17  Ohio 
St.  225 ;  Harrington  v.  Harrington 
113 
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be  counted— one  or  the  other  must  be  excluded.*  A  service  made 
after  the  return  day  is  therefore  utterly  void  ;*  and  where  process 


(Tex.  1890),  16  S.  W.  Rep.  538;  Peck 
V.  La  Roche,  86  Ga.  314. 

The  return  must  show  that  it  was 
executed  in  time ;  though  it  seems  that 
if  the  return  fails  to  state  the  time,  it 
may  be  proved  by  other  evidence. 
Calhoun  v.  Matlock,  3  How.  (Miss.) 
70;  Garity  z'.  Gigie,  130  Mass.  184; 
Harding  v,  Larkin,  41  III.  413.  Com- 
pare Cariker  v,  Anderson,  27  111.  358. 

A  writ  served  on  the  thirty- first  day 
of  October,  requiring  the  defendant  to 
appear  at  2.30  p.m.  the  third  day  of 
•November,  was  held  to  have  g^ven  the 
three  days*  notice  required  by  statute 
of  Kansas.  Foster,  v.  Markland,  37 
Kan.  32. 

Where  statute  required  service  at 
least  ten  days  before  return  day,  a  serv- 
ice on  Fricfay,  June  22,  the  return  day 
being  Monday,  July  2,  was  held  suffi- 
cient. 'Womack  v,  McAhren,  9  Ind. 
6.  So  service  on  the  15th,  the  return 
day  being  the  25th,  is  sufficient.  Kor- 
tepeter  v.  Wright,  15  Ind.  456. 

But  under  4  3227  of  Virginia  code, 
requiring  service  ten  days  before  re- 
turn day,  a  summons  issued  March  29, 
returnable  on  first  Monday  in  April, 
cannot  be  served  on  March  30.  Vir- 
ginia F.  &  M.  Ins.  Co.  V,  Vaughan,  88 
Va.  832.  See  for  other  cases,  Moffitt 
V.  Bininger,  17  Ind.  195;  Martin  v. 
Reed,  9  Ind,  180;  Blair  v,  Davis,  9  Ind. 
236. 

California  Code,  §  406,  requires  sum- 
mons to  be  served  within  one  y^ar 
from  the  filing  of  the  complaint.  This 
provision  is  mandatory.  Linden  Gravel 
Min.  Co.  V,  Sheplar,  53  Cal.  245. 

1.  Betom  Day  and  Day  of  Serrlco  Not 
Both  to  Be  Counted. — Thrower  v.  Bran- 
don, 89  Ala.  406 ;  Baxley  v,  Bennett,  33 
Ga.  146;  Moffitt  v.  Bininger,  17  Ind. 
195  ;  Blair  v.  Manson,  9  Ind.  357 ;  Mon- 
roe r.  Paddock,  75  Ind.  422 ;  Ryman  v, 
Clark,  4  Blackf.  (Ind.)  329;  Schultz 
V,  American  Clock  Co.,  39  Kan.  334; 
Pollard  V.  Yoder,  2  A.  K.  Marsh. 
(Ky.)  267;  Ogden  v,  Redman,  3 
A.  K.  Marsh.  (Ky.)  234;  Berry  v. 
Spear,  13  Me.  187;  Morrison  t/.  Gail- 
lard,  25  Miss.  194 ;  Den  v.  Fen,  8  N.  J. 
L.  303 ;  Taylor  v.  Harris,  82  N.  Car. 
25  ;  Barto  v.  Abbe,  16  Ohio  408 ;  Dick- 
inson V,  Lee,  2  Coldw.  (Tenn.)  615. 
Compare^  however,  O'Connor  v. 
Towns,  I  Tex.  107;  Temple  v.  Cars- 
tens,  I  Greene  (Iowa)  492;  Snell  v. 
Scott,  2  Mich.  N.  P.  108 ;  Warrington 


V,  TuU,  5  Harr  (Del.)  107;  Spragins  r. 
West  Virginia,  etc.,  R.  Co.  (W.  Va. 
1891),  13  S.  E.  Rep.  45. 

Under  the  Indiana  rule,  which  re- 
quires service  of  summons  to  be  made 
ten  days  before  the  first  day  of  the 
term,  the  latter  day  to  be  included  and 
the  day  of  service  excluded,  a  service 
made  on  December  27,  returnable  Jan- 
uary 7  (the  second  day  of  the  term),  is 
sufficient ;  and  a  default  taken  on  that 
day  is  valid.  Baltimore,  etc.,  R.  Co.  :•. 
Flinn  (Ind.  App.  1 891),  28  N.  E.  Rep. 
201. 

Service  being  required  to  be  made 
ten  days  before  the  next  succeeding 
term  of  court,  the  29th  day  of  Febru- 
ary is  to  be  included  in  the  coipputa- 
tion.  Helphenstine  v.  Vincennes  Nat 
Bank,  65  Ind.  589 ;  32  Am.  Rep.  86. 

In  computing  the  time  for  serving  a 
writ,  the  return  day  is  to  be  excluded; 
and  if  it  falls  on  Sunday,  the  succeed- 
ing Monday  is  the  day  on  which  the 
return  is  to  be  made.  Baxley  v.  Ben- 
nett, 33  Ga.  140.  See  also  as  to  Sun- 
day, Turner  V,  Thompson,  23  Ga.  49; 
Ferris  v,  Plummer,  46  Hun  (N.  Y.) 

515- 

Defendant  may  waive  a  defect  in  the 
service  in  being  made  too  near  the  re- 
turn day,  and  it  seems  that  he  does  so 
impliedly  by  failure  to  object.  Tor- 
rent V.  Suiter,  67  Ga.  32. 

As  to  extension  of  time  for  service, 
see  Allen  v.  Mutual  Loan,  etc.,  Co.,  86 
Ga.  74. 

Whether  or  not  a  writ  is  ser\'ed 
within  required  term,  is  a  question  for 
the  jury.  People  v,  Clement,  72  Mich. 
116. 

SnbpoBna. — The  rule  as  to  service  of 
a  subpoena  for  witnesses  is  laid  down 
in  I  Greenleafs  Ev.,  §  314;  like  other 
mesne  process  it  must  be  served  a  rea- 
sonable time  before  the  day  on  which 
the  witness  is  to  appear,  and  this  rea- 
sonable time  must  never  be  less  than 
one  day.  Hammond  v,  Stewart,  i 
Stra.  51b;  Sims  v.  Kitchen,  5  Esp.46; 
Scammoh  v,  Scammon,  33  N.  H.  52. 
Service  after  the  return  day  is  utterly 
void.  Lofiand  r.  JefiPerson,  4  Harr. 
(Del.)  303.  As  to  what  is  a  reasonable 
time  in  such  connection,  see^x  parte 
Williams,  2  L.  M.  &  P.  580;  21  L.  J. 
M.  C.  46. 

See  generally,  Subpcena. 

2.  Service  Made  After  Betnm  Day 
Void. — Dozier  v.   Lamb,   59  Ga.   461 ; 
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bears  date  after  the  officer's  return  of  service,  the  return  is  no 
evidence  of  service  and  need  not  be  traversed.* 

IV.  Whsbe  and  XTpon  Whom  Service  Is  Made.— Service  of  pro. 
cess,  to  be  valid,  must  be  made  within  the  territorial  jurisdiction 
of  the  court  from  which  the  process  issued  and  of  the  officer  mak- 
ing the  service.* 

Service  is  to  be  made  upon  the  party  named  in  the  process  to  be 
served;  in  case  of  summons  this  is  ordinarily  the  defendant  in  the 
suit  *  If  one  is  served  with  a  process  which  contains  his  name  as 
that  of  the  defendant,  but  which  he  believes  is  intended  for  another 
person  of  the  same  name,  he  must  nevertheless  appear ;  if  he  fails  to 
do  so,  relying  upon  the  mistake  in  identity,  he  may  be  bound  by 
the  judgment  by  default  rendered  against  him.*  A  material  mis- 
take in  the  name  of  the  party  shown  by  the  return  to  have  been 
served  will  invalidate  the  service.^ 


Hitchcock  V.  Haight,  7  111.  604; 
Draper  v.  Draper,  59  111.  119;  Mat- 
thews r.  Warne,  11  N.J.  L.  295;  State 
V.  Kennedy.  18  N.  J.  L.  22;  Violand  r. 
Saxel,  31  Tex.  283 ;  Harrington  v.  Har- 
rington (Tex.  1891),  16  S.  W.  Rep. 
538:  Crews  V,  Garland,  2  Munf.  (Va.) 

1.  Keaton  t'.  Moore,  59  Ga.  553. 

2.  Wbere  Hade. — See  Duckworth  v. 
Lee,  10  Bush  (Ky.)  51 ;  Yost  r.  State, 
48  N.  J.  L.  356;  Gould  V.  Johnston,  24 
Minn.  188  (under  special  statute). 

A  district  court  has  jurisdiction 
where  defendant  was  served  with  pro- 
cess upon  an  Indian  reservation.  The 
process  of  the  court  runs  and  may  be 
served  there,  unless  a  treaty  with  the 
Indians  stipulates  otherwise.  Hyde  v, 
Harkncss,  i  Idaho  (N.  S.)  536. 

In  Peabody  r.  Hamilton,  xo6  Mass. 
217,  it  is  said  to  be  no  objection  to  the 
validity  of  the  service  of  process  in  a 
ci^il  action  that  it  was  made  upon  the 
defendant  while  he  was  still  on  board 
a  British  mail  steam  vessel  after  she 
arrived  at  the  dock  but  before  she  was 
moored. 

A  village  marshal,  to  whom  is  g^ven 
the  powers  of  a  constable  for  two 
counties,  may  serve  process  in  either 
county.  Starkweather  z*.  Sawyer,  63 
Wis.  297. 

Under  the  Pennsylvania  statute  re- 
quiring service  of  process  against  one 
engaged  in  business  in  another  county, 
to  be  made  ^  at  the  usual  place  of  busi- 
ness or  residence*'  of  such  party,  a  per- 
gonal service  not  made  at  one  of  such 
places  is  invalid.  Lehigh  Valley  Ins. 
Co.  V.  Fuller,  81  Pa.  St.  398. 

Where  a  suit  against  a  corporation 
is  instituted  in  the  county  which  is  the 
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domicile  of  such  corporation,  service 
on  the  president  outside  the  State  is 
not  sufficient.  Dillard  v.  Central  Va. 
Iron  Co.,  82  Va.  734.  See  also  infra^ 
this  title,  Ufon  a  Corporation. 

Where  a  city  marshal  has  no  au- 
thority to  serve  process  outside  of  the 
city  limits,  his  return  on  a  writ  of  at- 
tachment issued  by  a  justice,  will  not 
confer  jurisdiction  unless  it  shows 
affirmatively  that  the  writ  was  served 
within  the  city.  Alverson  x\  Denni- 
»on,  40  Mich.  179. 

8.  Upon  Whom  Benrlce  Is  Made. — See 
generally,  Parties  to  Actions,  vol. 
17,  p.  470. 

In  Coleman's  Appeal,  75  Pa.  St. 
441,  a  bill  was  filed  against  a  corpora- 
tion, D.,  and  peosons  alleged  to  be  in- 
debted to  D.,  to  compel  a  transfer  of 
stock  held  by  D.  and  payment  to  the 
petitioner  by  D.  of  money  arising  out 
of  certain  corporate  transactions.  It 
was  held  that  D.  was  the  **  principal 
defendant,"  under  the  act  of  1859 
regulating  the  issuance  and  service  of 
process  in  equity  cases. 

4.  Frazer  v,  Sibley,  50  Ga.  96 ;  Case 
r.  Bartholow,  21  Kan. '300. 

6.  Mistake  In  Name  of  Party  Sonred. 
— See  generally,  Name,  vol.  16,  p.  122 
et  seq.;  Hammond  v.  Baker,  39  Mich. 
472;  Peterson  v.  Little,  74  Iowa  223. 
A  citation  for  "  J.  A.  Townsend  "  was 
returned  as  served  on  "  J.  A.  Townsen." 
Heid^  no  objection  to  the  validity  of 
a  judgment  by  default.  Townsend 
V.  RatclifF,  50  Tex.  148.  So  also  a 
judgment  against  "  J.  H.  Bagwell " 
is  supported  by  a  summons  actually 
served  on  him,  though  directed  to  "J. 
H.  Bagswell."  Case  v,  Bartholow,  21 
Kan.  300.     Likewise  a   return   by  the 
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V.  Makhsb  of  Sebvige. — 1.  Vpon  a  State. — In  case  of  process 
issued  against  a  State,  either  at  law  or  in  equity,  it  should  be 
served  upon  the  governor  or  chief  executive  magistrate,  and  the 
attorney-general.^  The  rule  as  to  service  of  process  against  a 
State  applies  only  in  cases  where  the  State  is  a  party  to  the 
record;  when  the  suit  is  prosecuted  by  an  officer,  conducting 
proceedings  in  his  own  name  or  that  of  his  office,  but  acting  in 
behalf  of  the  State,  the  citation  in  error  must  be  served  on  him, 
and  service  as  against  the  State  would  be  insufficient.*  Process 
against  a  State  Issues  "  against  the  State  of .*'* 

2.  XTpoH  a  Corporation. — At  common  law,  process  against  a  cor- 
poration was  by  writ  of  summons  against  some  one  of  its  officers,, 
and  in  case  no  appearance  \yas  made,  then  by  a  distringas  against 
its  goods ;  so  that  if  the  corporation  had  neither  land  nor  other 
property,  there  was  no  way  to  compel  its  appearance  either  at 
law  or  in  equity.* 


officer  that  he  served  the  summons  upon 
"  James  Mayberry ''  and  delivered  the 
said  "  Jame  May  "  a  certified  copy  of 
the  complaint,  is  sufficient.  Allen  v, 
Mayberry,  14  Nev.  115.  But  service 
on  "Asher  B."  is  no  service  on  *'  Ash- 
ley B."  Bates  v.  State  Bank,  7  Ark. 
394 ;  46  Am.  Dec.  293.  Nor  is  service  on 
'*  Jonathan  McCarver  "  notice  to  **  Jon- 
athan McCravey."  McCravey  v.  Cox, 
24  Ark.  574. 

Writing  "  Rosa  K."  instead  of  "  Ros» 
K."  is  not  a  material  error.  Galliano 
V,  Kilfry,  94  Cal.  86.  And  in  an  ac- 
tion against  "A.  J.  Veasey,"  a  return 
of  service  upon  "  Jack  Veasey  "  is  held 
sufficient  to  support  a  judgment  by 
default.  Veasey  v.  Brigman,  93  Ala. 
548.  A  .return  of  process  against 
"Jacob  Kraig "  as  served  on  "  Jacob 
Krug,"  is  insufficient;  the  names  are 
not  idem  sonans,  McClaskey  i\  Barr, 
45  Fed.  Rep.  151.  See  also  Cheshire  v. 
Milburn  Wagon  Co.  (Ga.  1892),  15  S.  E. 
Rep.  311  (immaterial  clerical  error). 

1.  Gfayson  v.  Virginia,  3  Dall.  (U. 
S.)  320;  Chisholm  v,  Georgia,  2  Dall. 
(U.  S.)  419;  New  Jersey  v.  New  York, 
3  Pet.  (U.  S.)  461 ;  5  Pet.  (U.  S.)  284; 
New  York  v.  Connecticut,  4  Dall.  (U. 
S.)6;  State  v.  Steele,  57  Tex.  200; 
State  V,  Cook,  57  Tex.  205. 

In  Huger  v.  South  Carolina,  3  Dall. 
(U.  S.)  339,  it  was  held  to  be  a  suffi- 
cient service  where  a  subpoena  had 
been  issued  in  a  suit  in  equity  against 
a  State ;  and  it  appeared  that  the  orig- 
inal had  been  shown  to  the  secretary 
of  State;  that  a  copy  had  been  deliv- 
ered to  the  attorney -general  of  the 
State,  and  a  copy  left  at  the  governor's 
house. 
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In  Massachusetts^  it  is  held  that  in 
proceedings  where  the  commonwealth 
is  a  party,  or  interested,  and  no  other 
special  mode  of  summons  is  provided 
by  law,  notice  to  the  governor,  as  the 
chief  executive  officer,  is  sufficient 
Com.  ?'.  Boston,  etc.,  R.  Co.,  3  Cush. 
(Mass.)  25. 

Where  the  United  States  is  defend- 
ant, it  is  not  a  sufficient  service  of  the 
writ  of  error  to  leave  a  copy  thereof 
at  the  residence,  and  with  the  wife,  of 
the  United  States  attorney.  Conway 
V.  U.  S.,  2  Wash.  336.  See  also  Bennet 
V.  U.  S.,  2  Wash.  179. 

2.  Poydras  de  la  Lande  v.  Treasurer 
of  Louisiana,  17  How.  (U.  S.)  i. 

The  rule  of  the  Supreme  Court  of 
the  United  States  points  out  the  officers 
who  shall  represent  the  State,  so  far  as 
concerns  the  service  of  process  in  those 
cases  in  which  a  State  is  party.  Poy- 
dras de  la  I^ande  v.  Treasurer  of  Lou- 
isiana, 17  How,  (U.  S.)  I. 

8.  Florida  v.  Georgia,  11  How.  (U. 
S.)  293,  In  some  jurisdictions  the  style 
of  process  is  "against  the  Common- 
wealth," or  "  against  the  People  of — ". 
See  Summons, 

4.  I  Minor's  Inst.  565 ;  3  Black  Com. 
445,477;  I  Tidd's  Pr.  121;  McQueen 
t'.  Middletown  Mfg.  Co.,  16  Johns.  (N. 
Y.)  5;  Glaize  v.  South  Carolina  R. 
Co.,  I  Strobh.  (S.  Car.)  73;  Newell  r. 
Great  Western  R.  Co.,  19  Mich.  345; 
Newby  v.  Colts,  etc.,  Co.,  L.  R.,  7  Q^ 
B.  296;  Clarke  v.  New  Jersev  Steam 
Nav.  Co.,  I  Story  (U.  S.)  531.' 

"At  common  law  no  writ  of  capias 
ad  respondendum^  or  other  writ  of  ar- 
rest, lies  against  a  corporation ;  for  its 
existence  being  ideal  only,  it  is  inca- 
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The  matter  of  service  of  process  upon  corporations  is  now  regu- 
lated by  statute.  These  statutes  are  the  same  in  their  general 
tenor;  yet,  in  their  details,  they  vary.*  They  provide  an  exclu- 
sive method  of  service  on  corporations,  and  supersede  the  com- 
mon law  mode  of  service.* 


pable  of  being  apprehended  or  com- 
mitted to  prison;  and,  therefore,  it 
cannot  be  outlawed,  for  outlawry  sup- 
poses a  precedent  right  of  arresting 
which  has  been  defeated  by  the  par- 
ty's absconding ;  and  that  also  a  corpo- 
nition  cannot  do.  For  these  reasons 
the  proceedings  to  compel  a  corpora- 
tion to  appear  to  any  suit  by  attorney, 
are  at  common  law  always  by  distress 
on  its  goods  and  the  pronts  of  its  lands 
after  a  summons  has  been  executed 
«nd  not  obeyed."  i  Minor's  Inst.  (3d 
-ed.)  [565]  644. 

In  Alwanee  of  Statutory  ProvlBlon.— 
In  the  case  of  Heltzell  v.  Chicago, 
etc.,  R-  Co.,  77  Mo.  315;  16  Am.  & 
Eng.  R.  Cas.  6x9,  it  was  said  that,  ^*  in 
the  absence  of  any  statutory  mode  of 
service  of  notice  upon  a  corporation, 
-when  it  cannot  be  had  upon  the  chief 
officer  or  managing  agent,  service 
upon  any  officer  whose  official  relation 
to  the  governing  body  or  managing 
agent  or  chief  officer  would  make  it 
his  duty  to  communicate  the  notice, 
will  be  sufficient."  Also  that  the  sec- 
retary of  a  railway  corporation  is  such 
an  officer. 

When  there  are  no  special  provi- 
sions relative  to  service  of  process  upon 
foreign  corporations,  such"  corpora- 
tions, it  is  held,  are  within  the  opera- 
tion of  a  general  statute  providing  f6r 
service  upon  corporate  agents.  Han- 
nibal, etc.,  R.  Co.  V.  Crane,  102  III. 
249;  40  Am.  Rep.  581;  Midland,  etc., 
R.Co.,  V.  McDermid,  91  111.  170;  Min- 
eral Point  R.  Co.  V.  Keep,  22  111.  9;  74 
Am.  Dec.  124;  Chicago,  etc^  R.  Co.  v. 
Manning,  23  Neb.  552 ;  35  Am.  &  Eng. 
R.  Cas.  618.  But  see  People  v.  Judge, 
24  Mich.  38,  in  which  a  contrary  con- 
clusion is  reached.  See  also  Newell  v. 
Great  Western  R.  Co.,  19  Mich.  336 ; 
Hebel  v,  Amazon  Ins.  Co.,  33  Mich. 
400. 

1.  Gonstitntlonallty  of  Statnto  Con- 
flicting with  Charter. — A  statute  which 
prescribes  a  mode  of  service  of 
process  upon  a  corporation  different 
from  that  provided  for  in  its  charter, 
is  not  void  as  impairing  the  obli- 
gation of  the  charter  contract.  Cairo, 
«tc.,  R.  Co.  V.  Hecht,95  U.  S.  168; 
New    Albany,  etc.,    R.  Co.   v,    Mc- 


Namara,  II  Ind.  543;  Sturgis  v,  Crown- 
inshield,4  Wheat.  (U.  S.)  122. 

Manner  of  Service. — The  exact  man- 
ner of  service  varies,  of  course,  accord- 
ing to  the  language  of  the  various 
statutes.  The  provision  usually  is  that 
service  shall  be  made  by  delivering  a 
copy  to  an  officer,  etc.  See  New  Tork 
Code  Civ.  Proc,  $^  431-2.  And  where 
this  is  the  case,  service  cannot  be  made 
by  merely  reading  the  contents  of 
the  writ  to  such  officer.  Cairo,  etc., 
R.  Co.  V,  Janier,  72  111.  520.  See  also 
Sleeper  v.  Free  Baptist  Assoc,  58  N. 
H.  27. 

New  York  Statntee.— The  New  York 
statute,  relative  t6  service  of  pro- 
cess upon  a  domestic  corporation,  may 
be  quoted  as  affording  a  fair  example 
of  the  statutes  on  the  subject.  New 
Tork  Code  Civ.  Proc,  §  431,  provides  : 
"  Personal  service  of  the  summons  up- 
on a  defendant,  being  a  domestic  cor- 
poration, may  be  made  by  delivering  a 
copy  thereof  within  the  State  as  fol- 
lows: I.  If  the  action  is  against  the 
mayor,  aldermen,  and  commonalty  of 
the  city  of  New  York,  to  the  mayor, 
comptroller  or  counsel  to  the  corpora- 
tion. 2.  If  the  action  is  against  any 
other 'city,  to  the  mayor,  treasurer, 
counsel,  attorney,  or  clerk ;  or,  if  the 
city  lacks  either  of  those  officers,  to 
the  officer  performing  corresponding 
functions  under  another  name.  3. 
In  any  other  Case,  to  the  president  or 
head  of  the  corporation,  the  secretary 
or  clerk  to  the  corporation,  the  cashier, 
the  treasurer,  or  a  director  or  manag- 
ing agent."  See  i  Bliss/  Annotated 
Code  of  New  Tork  265 ;  New  Tork 
Code  Civ.  Proc,  ^  431 ;  Winslow  v, 
Staten  Island,  etc.,  R.  Co.,  51  Hun 
(N.  Y.)  298;  Emerson  v.  Auburn,  etc., 
R.  Co.,  13  Hun  (N.  Y.)  150;  Roches- 
ter, etc,  R.  Co.,  V.  New  York,  etc,  R. 
Co.,  48  Hun  (N.  Y,)  190. 

In  Barrett  v.  American  Tel.,  etc, 
Co.,  31  N.  Y.  St.  Rep.  465,  it  is  said 
that  if  the  person  served  sustains  suffi- 
cient character  and  rank  to  render  it 
reasonably  certain  that  the  corporation 
will  be  apprised  of  the  service,  the  re- 
quirement of  the  statute  is  answered. 

3.  Statntes  Provide  an  EzclnelTe 
Method  of  Service.— It  has  been  held  in 
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It  has  been  decided  that  since  the  object  of  such  statutes  is 
merely  to  carry  out  the  principle  that  no  proceeding  may  be  had 
against  the  defendant  until  due  notice  has  been  given  him,  a  serv- 
ice which  virtually  accomplishes  this  object  will  not  be  held  in- 
valid, if  the  statute  is  capable  of  a  double  construction.' 


many  cases  that  the  method  prescribed 
by  statute  for  the  service  of  process  is 
exclusive  of  any  other  method  of  serv- 
ice ;  and  this  is  particularly  true  in  the 
case  of  foreign  corporations.  See  In 
re  St.  Paul,  etc.,  R.  Co.,  36  Minn.  85; 
28  Am.  &  Eng.  R.  Cas.  255;  Little 
Bobtail  Min.  Co.  v,  Lightbourne,  10 
Colo.  429;  Well  V,  Greene  Co.,  69  Mo. 
281 ;  Cosgrove  v.  Tebo,  etc.,  R.  Co.,  54 
Mo.  495;  North  V.  Cleveland,  etc.,  R. 
Co.,  10  Ohio  St.  S48;  Hartford  F.  Ins. 
Co.  V,  Owen,  30  Mich.  441;  Congar  r. 
Galena,  etc.,  R.  Co.,  17  Wis. 477 ;  Union 
Pac.  R.  Co.  V.  Pillsbury,  29  Kan.  652. 
Compare  Houston,  etc.,  R.  Co.  v. 
Willie,  53  Tex.  318;  37  Am.  Rep.  756. 

Therefore,  where  a  statute  prescrib- 
ing the  mode  of  service  upon  foreign 
corporations,  only  authorized  service 
upon  some  one  authorized  by  power  of 
attorney  to  receive  it,  proof  of  service 
upon  the  "  agent"  of  a  foreign  corpora- 
tion was  insufficient.  American  Ex- 
press Co.  V.  Conant,  45  Mich.  642; 
Gallagher  v.  American  Express  Co., 
56  Mich.  13. 

But  this  all  depends  upon  the  particu- 
lar statute.  Thus,  where  a  statute  pro- 
vided that  in  actions  for  a  faihire  to 
ring  a  bell  before  reaching  a  crossing, 
service  might  be  made  on  a  director  of 
the  railroad  company, — the  direction 
of  the  statute  was  held  to  be  permissive, 
and  not  mandatory  or  exclusive;  so 
that  service  might  be  made  on  a  sta- 
tion agent  of  the  company.  State  v, 
Hannibal,  etc.,  R.  Co.,  51  Mo.  532; 
Houston  etc.,  R.  Co.  v,  Willie,  53  Tex. 
318;  37  Am.  Rep.  756;  Quade  r.  New 
York,  etc.,  R.  Co.,  59  N.  Y.  Super.  Ct. 

479. 

A  statute  providing  for  service  of 
process  upon  corporations,  super- 
sedes the  common-law  method  of 
compelling  corporations  to  appear  in 
court;  and  the  method  of  bringing  into 
court  any  corporation  charged  with  a 
criminal  offense,  is  by  service  of  a  copy 
of  summons  upon  one  of  its  officers  or 
agents.  State  v.  Western  N.  Car.  R. 
Co.,  89  N.  Car.  584;  22  Am.  &  Eng.  R. 
Cas.  58 ;  Boston,  etc.,  R.  Co.  v.  State, 
32  N.^  H.  215.  Compare  State  y.  Ohio, 
etc.,  R.  Co.,  23  Ind.  362. 


1.  St.  Louis,  etc.,  R.  Co.  v.  Yocum, 
34  Ark.  493;  Ghiradelli  v,  Greene,  56 
Cal.  629;  Cicero  Tp.  v.  Shirk,  122  Ind. 
572;  Nye.  V  Burlington,  etc.,  R.  Co.,  60 
Vt.  585.  The  case  of  Norfolk,  etc.,  R. 
Co.  v.  Cottrell,  83  Va.  511 ;  31  Am.  & 
Eng.  R.  Cas.  235,  affords  an  instance 
of  this,  where  the  court  had  under 
observation  a  statute  which  it  styled 
"  cumbrous  in  style  and  somewhat  in- 
volved." The  service  was  held  valid, 
since  it  virtually  gave  the  corporation 
notice  of  the  proceeding  against  it. 
But  see,  as  to  this  case,  13  Va.  Law 
Jour.  775-6. 

In  the  case  of  Pope  v.  Terre  Haute 
Mfg.  Co.,  87  N.  Y.  137,  it  was  observed 
that  **  the  object  of  all  service  of  pro- 
cess for  the  commencement  of  a  suit 
or  other  legal  proceeding  is  to  give  no- 
tice to  the  party  proceeded  against; 
and  any  service  which  reasonably  ac- 
complishes that  end,  answers  the  re- 
quirements of  natural  justice  and  fun- 
damental law."  See  also  Barrett  v. 
American  Tel.,  etc.,  Co.,  31  N.  Y.  St. 
Rep.  465;  Cincinnati,  etc.,  R.  Co.  v, 
McDougall,  108  Ind.  179;  State  v. 
Hannibal,  etc.,  R.  Co.,  51  Mo.  532  ;  Pe- 
oria Ins.  Co.  ZK  Warner,  28  111.,  429 
(statutes  to  receive  a  liberal  construc- 
tion). 

And  in  one  State  it  is  specifically 
provided  that  no  summons  or  service 
thereof  shall  be  set  aside  when  suffi- 
cient to  inform  the  party  of  the  action, 
the  name  of  the  plaintiff,  the  court, 
and  the  time  when  he  must  appear. 
/»</f<fii«  Rev.  Stat.  (1881),  §  317;  Cic- 
ero Tp.  V.  Shirk,  122  Ind.  572.  Where 
proper  service  is  made  upon  an  agent, 
a  failure  to  notify  the  president  by 
mail  as  the  statute  requires  is  a  mere 
irregularity  which  does  not  invalidate 
the  service.  Emerson  v.  McCormick 
Harvesting  Machine  Co.,  51  Mich.  5; 
Central  R.  Co.  r.  Smith,  69  Ga.  268. 

Rule  of  Gonstnictlon. — Such  statutes 
being  of  a  remedial  nature  are  there- 
fore to  receive  a  liberal  construction. 
Peoria  Ins.  Co.  r.  Warner,  20  111.  429; 
I  Minor's  Insts.  (3d  ed.),  40;  Pope  r. 
Terre  Haute  Car  Mfg.  Co»  87  N.  Y. 
137;  Cincinnati,  etc.,  R.  Co.  v,  Mc- 
Dougall, 108  Ind.  179. 
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In  an  action  by  certain  officers  of  a  corporation  against  the  cor- 
poration itself,  service  is  not  valid  if  made  uporl  one  of  the 
officers  who  is  himself  a  plaintiff.^ 

a.  Domestic  Corporations. — Personal  service  is  required  by 
the  various  statutes  to  be  made  upon  some  officer  of  the  corpo- 
ration, or  upon  some  one  of  its  agents  as  designated  by  the  stat- 
ute* Where  the  term  "general  agent  "  is  used,  it  is  intended  to 
mean  only  those  agents  who  have  the  general  control  of   any 


1.  Service  Upon  a  Corporation  Oflieer 
WlioIs^Plaintlffln  the  Suit. — In  the  case 
of  St.  LouiB,  etc.,  Min.  Co.  v.  Edwards, 
103  III.  472,  the  directors  and  cer- 
tain stockholders  of  the  corporation 
brought  suit  against  the  corporation 
and  the  remaining  stockholders  for  its 
dissolution.  The  service  was  made  up- 
on the  corporation  by  serving  only  the 
plaintifT  director  with  process.  It  was 
held  that  this  was  a  void  service,  of 
which  advantage  might  be  taken  in  the 
supreme  court  after  the  case  came  up 
on  writ  of  error,  as  well  as  in  the  trial 
court.  The  same  principle  is  upheld 
in  St  Louis,  etc.,  Min.  Co.  7'.  Sand- 
oval, etc.,  Min.  Co.,  iii  111.  37;  Lee 
t'.  Fox,  89  111.  226;  Rhem  r.  Ger- 
man Ins.,  etc.,  Inst.,  125  Ind.  135; 
Craig  r.  Gisborne,  13  Gray  (Mass.) 
270;  Buck  V.  Ashuelot  Mfg.  Co.,  4 
Allen  (Mass.)  357.  In  this  last  case  it 
was  observed:  "A  service  thus  made 
by  giving  a  copy  of  the  writ  to  the 
plaintiff  was  to  no  essential  purpose  a 
senrice  on  the  corpbration  as  defend- 
ants. The  action  might  as  well  have 
proceeded  without  any  service  of  the 
writ  as  one  of  that  character.  The 
plaintiff  had  notice  of  the  action  be- 
cause he  instituted  it.  The  notice  to 
be  effective  must  be  notice  to  an  ad- 
verse party.  If  there  was  no  other 
agent  or  officer  of  the  corporation  ex- 
cept the  plaintiff,  it  would  seem  to  be 
the  proper  course  to  serve  the  process 
on  some  member  of  the  corporation, 
and  that  member  some  other  person 
than  the  plaintiff." 

2.  Service  Upon  a  Mere  Member. — 
State  V.  Bennett,  47  N.  J.  L.  275.  Un- 
less there  is  a  specific  statutory  pro- 
vision to  that  effect,  service  of  process 
upon  one  who  is  only  a  member  of  the 
corporation  and  not  an  officer  or  agent, 
cannot  be  valid  even  though  no  officers 
have  been  elected  for  many  years. 
Bache  v.  Nashville  Horticultural'  Soc, 
10  Lea  (Tenn.)  436;  4  Am.  &  Eng. 
Corp.  Cas.  128;  Rand  v.  Proprietor, 
etc.,  3  Day  (Cpnn.)  441 ;  Fort  Scott  v, 
Schulenberg,  22  Kan.  648.     Compare^ 


however.  King  v.  Mobile  Harbor. 
Board,  57  Ala.  135,  where  service  made 
upon  all  the  members  was  held  valid. 

Servloe  Mnst  be  Upon  a  De  Facto  Offi- 
cer.— Where  there  are  adverse  claim- 
ants to  certain  offices,  service  must  be 
made  upon  the  officer  de  facto.  Ber- 
rian  v.  Methodist  Soc,  4  Abb.  Pr.  (N. 
Y.)  424;  6  Duer  (N.  Y.)  682. 

Service  may  be  made  upon  the  acting 
presi(|ent  in  the  absence  of  the  presi- 
dent. Chamberlain  v.  Mammoth  Min. 
Co.,  20  Mo.  96. 

The  president  of  a  corporation  re- 
moved from  the  county  where  the 
place  of  business  of  the  corporation 
was  located,  and  at  a  meeting  of  the 
board,  another  person  was  elected 
president  pro  tem.^  for  that  meeting. 
The  old  president,  however,  never  re- 
signed, nor  was  he  removed  ;  although 
he  took  no  part  in  the  management  of 
the  affairs  of  the  corporation.  Held^ 
that  service  upon  the  absent  president 
was  sufficient  to  give  the  court  juris- 
diction over  the  corporation.  Eel 
River  Nav.  Co.  v.  Struver,  41  Cal.  616. 

Senrice  Upon  One  Not  an  Officer  of  the 
Corporation. — Where,  as  in  ,case  of  a 
Mississippi  statute,  it  is  provided  that 
service  must  be  made  upon  one  of  cer- 
tain designated  officers,  or  as  the  court 
may  direct,  service  upon  one  who  is  a 
mere  agent  is  not  sufficient  to  bring  the 
corporation  within  the  jurisdiction  of 
the  court.  Southern  Express  Co.  v. 
Craft,  43  Miss.  508.  So  under  the  New 
Tork  statute,  service  on  a  mere  em- 
ploy^ is  insufficient.  Ruland  v.  Can- 
field  Pub.  Co.,  10  N.  Y.  Supp.  913. 

In  Waco  Lodge  v.  Wheeler,  59  Tex. 
554,  service  upon  a  trustee  who  was 
not  an  officer  of  the  corporation,  was 
held  insufficient. 

Service  Upon  Vice-President.—  Colo- 
rado  Code  provides  that  service  shall 
be  made  by  delivering  a  copy  of  the 
writ  to  the  president  or  other  head  of 
the  corporation,  Or  to  the  secretary, 
cashier,  treasurer,  or  general  agent 
thereof.  It  has  been  held,  that  service 
upon  a  vice-  president  of  a  corporation  is 
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sufficient,  even  though  the  return  does 
not  show  that  ttie  president  could  not 
be  found  in  the  county.  Comet  Con-^ 
solidated  Min.  Co.  v.  Frost,  15  Colo. 
310. 

See,  also,  as  to  service  on  vice-presi- 
dent, Norfolk,  etc.,  R.  Co.  v.  Cottrell, 
83  Va.  512;  31   Am.  &  Eng.  R.  Cas. 

Secretaxy. — Service  upon  a  secretary 
as  a  managing  agent,  or  one  whose 
knowledge  would  be  that  of  the  cor- 
poration is  valid,  in  the  absence  of  any 
statutory  requirement  otherwise.  Helt- 
zell  V.  Chicago,  etc.,  R.  Co.,  77  Mo. 
315 ;  16  Am.  «  Eng.  R.  Cas.  619. 

Directors. —  Service  of  notice  on  a 
general  director  of  a  corporation  has 
been  held  a  valid  service,  even  though 
the  director  never  notified  the  corpo- 
ration or  its  board  of  officers.  Boyd  v. 
Chesapeake,  etc..  Canal  Co.,  17  Md. 
195  ?  79  Am.  Dec.  646. 

Other  cases  in  which  seirvice  upon 
a  director  has  been  held  to  be  service 
upon  the  corporation,  are:  Curtis  v, 
Avon,  etc.,  R.  Co.,  49  Barb.  (N.  Y.) 
148;  Com.  V.  Wilmington,  etc.,  R.  Co., 
2  Pearson  (Pa.)  408;  Com.  v.  Wilming- 
ton, etc.,  R.  Co.,  7  Pa.  Co.  Ct.  Rep. 
707 ;  Lewis  z\  Glenn,  84  Va.  947  (serv- 
ice made  on  cashier  also.  In  this  case 
the  officers  recognized  the  service,  but 
disclaimed  any  right  to  answer  offi- 
cially; ;  Railway  Co.  v,  McCoy,  42 
Ohio  St.  251  (service  of  notice  of  lien 
of  material  men) ;  Childs  v,  Harris 
Mfg.  Co.,  104  N.  Y.  477;  Grubb  v, 
Lancaster  Mfg.  Co.,  10  Phila.  (Pa.) 
316;  Washington,  etc.,  R.  Co.  v. 
Brown,  17  Wall.  (U.  S.)  445;  Carna- 
ghan  V.  Exporters',  etc..  Oil  Co.,  57 
Hun  (N.  Y.)  588  (service  on  director 
held  valid  although  the  corporation 
was  dissolved  when  service  was  made). 

A  director  is  not  a  "  head  or  manag- 
ing agent,"  however.  Alabama,  etc.,  R. 
Co.  7\  Burns,  43  Ala.  169. 

Upon  Treasurer. —  Service  may  be 
made  upon  the  treasurer  where  it  ap- 
pears that  the  president  or  chief  officer 
is  absent  from  the  county.  McMurtry 
V.  Tuttle,  13  Neb.  233.  But  service  on 
an  assistant  treasurer  is  held  to  be  in- 
valid, although  the  treasurer  is  a  non- 
resident. Winslow  V,  Staten  Island 
Rapid  Transit  R.  Co.,  51  Hun  (N.  Y.) 
298. 

Service  Upon  Stockholder. — The  Coio- 
rado  Code,  §  40,  provides  for  service  of 
process  on  a  foreign  corporation  by 
delivery  of  the  writ  to  a  stockholder, 
when  there  is  no  agent  or  officer  of 


the  corporation  within  jthe  State. 
Under  this,  it  was  held  that  one  who 
gratuitously  transfers  his  stock  in  the 
corporation  to  trustees  whose  names 
he  does  not  know,  for  some  unknown 
and  undefined  purpose;  and  at  the 
same  time  contributes  $50  to  cover  the 
expense  of  the  transfer,  is  a  stock- 
holder within  the  meaning  of  the  code. 
Colorado  Iron  Works  r.  Sierra  Grande 
Min.  Co.,  15  Colo.  499. 

Condnctor. — A  conductor  has  been 
held  to  be  an  agent  upon  whom  valid 
service  may  be  made.  New  Albany, 
etc.,  R.  Co.  x\  Grooms,  9  Ind.  243. 

ClvU  Engineer. — In  a  proceeding  to 
condemn  land  for  a  right  of  way,  a 
civil  engineer  in  charge  of  the  surveys 
and  location  of  the  road  in  the  county 
where  the  appeal  is  taken,  is  a  proper 
agent  upon  whom  a  notice  of  appeal 
may  be  served.  Jamison  v.  Burling- 
ton, etc.,  R.  Co.,  69  Iowa  670 ;  27  Am. 
&  Eng.  R.  Cas.  413. 

Highest  Officer  Found  In  County.— 
Tennessee  Code  provided  that  pro- 
cess might  be  .  served  "on  the 
president  or  other  head  of  the  cor- 
poration, or,  in  his  absence,  on 
the  cashier,"  etc.;  or,  if  none  of 
these  officers,  reside  in  the  State, 
then  on  the  chief  agent  in  the  county 
where  suit  is  brought.  A  return  of 
service  on  "-the  superintendent,  the 
highest  officer  to  be  found  in  the 
county,"  shows  a  sufficient  service. 
Kansas  City,  etc.,  R.  Co.  ».  Daughtry, 
88  Tenn.  721,  affirmed  in  138  U.  S.  11^. 

Under  \  73  of  Kentucky  Code,  pro- 
cess in  an  action  against  a  common 
carrier,  whether  a  corporation  or  not, 
may  be  served  in  the  county  w^here  the 
action  is  brought,  in  case  the  defend- 
ant's highest  officer  or  agent  resides 
therein.  Adams  Express  Co.  v,  Cren- 
shaw, 78  Ky.  136. 

Where  Railroad  Is  Operated  by  Re- 
ceiver.— In  the  case  of  Heath  v.  Mis- 
souri, etc.,  R.  Co.,  83  Mo.  617,  it  was 
held,  that  service  on  the  agent  of  a  re- 
ceiver operating  a  railroad  gave  no 
jurisdiction  over  the  company.  A 
contrary  rule  is  laid  down,  how^ever, 
in  Gauebin  t;.  Phelan,  5  Colo.  83  ;  Eddy 
V.  Lafayette,  49  Fed.  Rep.  807  (service 
on  station  agent). 

And  where  a  State  had  seized  a  rail- 
road for  nonpayment  of  its  bonds;  and 
the  receiver  appointed  by  the  court 
retained  the  employes  in  business,  it 
was  held,  that  such  employes  were  not 
the  agents  of  the  railroad  company 
for  the  purpose  of  service.  'Cherry  v. 
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North,  etc.,  R.  Co.,  59  Ga.  446.  See 
also  Georgia,  etc.,  R.  Co.  v.  Bigelow, 
68  Ga.  219. 

BMUnatlon  of  Officer  to  Preyent  Borr- 
lee. — An  officer  of  a  corporation '  is 
not  bound  to  retain  his  office  for  the 
purpose  of  enabling  process  to  be 
served  upon  him  ;  and  a  resignation  to 
prevent  service  cannot  be  held  invalid. 
Ervin  r.  Oregon  Steam  Nav.  Co.,  22 
Hun  (N.  Y.)  598;  Amy  v.  Watertown, 
130  U.  S.  320. 

Nor  will  service  upon  him  after- he 
has  filed  his  resignation,  be  of  any 
effect.  Amy  v,  Watertown,  130  U.  a. 
320;  Sturgis  V.  Crescent  JuteMfg.  Co., 
57  Hun  ^N.  Y.)  587. 

In  New  Jeraey. —  When  suit  is 
brought  against  a  corporation,  created 
for  and  engaged  in  trade  or  business, 
service  of  process  on  any  officer  or 
agent  of  such  corporation,  whose  duty 
it  is,  either  in  his  official  capacity  or 
by  virtue  of  his  employment,  to  com- 
municate the  fact  of  such  service  to 
the  governing  body  of  the  corporation, 
is  good  under  the  provisions  of  the 
Practice  Act  of  New  Jersey.  E^ock  v. 
Elizabethtown  Steam  Mfg.  Co.,  34  N. 
J.  L.  312.  See  State  r\  Pennsylvania 
R.  Co.,  41  N.  J.  L.  250;  42  N.  J.  L.  490. 

On  Lesaee  of  Bailroad  Company.— 
Under  Georgia  Code,  §  3407,  which 
provides  that  the  lessee  of  a  railroad 
shall  be  liable  to  suit  of  any  kind  in 
the  same  court  or  jurisdiction  as  the 
lessor  before  the  lease,  service  of  sum- 
mons in  an  action  against  a  lessee  rail- 
road company,  by  leaving  a  copy  at  the 
office  of  the  superintendent  in  the 
county  in  which  the  declaration  al- 
leges the  principal  offices  of  the  lessor 
and  lessee  were  and  are  situate,  is 
good.  Hills  V.  Richmond,  etc.,  R.  Co., 
37  Fed.  Rep.  660. 

But  leaving  a  copy  with  a  depot 
agent  is  not  sufficient  service  of  a  pro- 
cess issued  against  an  individual  lessee. 
Jones  f.  Georgia  Southern  R.,  Co.,  66 
Ga.  558 ;  Wright  r.  Gossett,  15  Ind.  119 
(service  on  conductor  insufficient).  See 
also  Van  Dresser  v.  Oregon  R.,  etc., 
Co.,  48  Fed.  Rep.  202  (lessee  is  agent  of 
lessor  to  receive  service  where  lease  is 
unauthorized). 

Georgia  Code,  §  3369,  requires  that 
in  suits  against  railway  companies 
which  have  leased  their  lines,  service 
shall  be  sent "  to  the  president  of  the 
leasing  company."  The  "  leasing  com- 
pany'^ is  the  lessor,  and  not  the  lessee. 
Atlanta,  etc.,  R.  Co.  v,  Harrison,  76 
Ga.  757. 


One  Person  Agent  for  Two  Companies. 
— In  a  suit  against  two  railroad  com- 
panies, having  the  same  local  agent 
upon  whom  service  is  made,  a  separate 
certified  copy  sould  be  left  with  such 
agent  for  such  defendant.  Central, 
etc.,  R.  Co.  V,  Morris,  68  Tex.  49. 

Issuance  of  process  against  a  cor- 
poration does  not  begin  a  suit  against 
another,  although  service  is  made 
upon  a  common  agent  of  both.  Penn- 
sylvania Co.  V.  Sloan,  i  111.  App.  364. 
'  Other  Gases. — Under  some  statutes, 
the  character  of  the  agent  upon  whom 
process  may  be  served  depends  upon 
where  the  service  is  made,  or  the  cause 
of  action  arose.  Thus,  under  the  Ore- 
gon statute,  service  on  any  other  than 
the  president,  secretary,  cashier,  or 
managing  agent,  will  be  set  aside  unless 
it  appears  that  the  cause  of  action 
arose  in  the  county  or  district.  Lung 
Chung  r.  Northern  Pac.  R.Co.,  19  Fed. 
Rep.  254 ;  16  Am.  &  Eng.  R.  Cas.  548. 

The  Tennessee  Code,  §  2832,  pro- 
vides that  "if  neither  president,  cashier, 
treasurer,  nor  secretary,  reside  within 
the  State,  service  upon  the  chief  agent 
of  the  corporation  residing  at  the  time 
in  the  county  where  the  action  is 
brought,  shall  be  deemed  sufficient.'' 
Where  it  appeared  that  the  dtefendant 
railroad  company  had  no  office,  nor 
any  part  of  its  hne  in  the  State,  but 
had  only  an  agent  who  was  employed 
to  induce  travelers  to  take  its  route, 
and  who  had  no  authority  to  sell  tick- 
ets or  to  otherwise  represent  the  com- 
pany, service  upon  him  was  held 
invalid  under  the  statute.  Chicago, 
etc.,  R.  Co.  t'.  Walker,  9  Lea  (Tenn.) 
475 ;  16  Am.  &  Eng.  R.  Cas.  553 ;  Max- 
well V,  Atchison,  etc.,  R.  Co.,  34  Fed. 
Rep.  286. 

To  make  a  writ  of  mandamus  effect- 
ive it  must  be  served  on  th^  officers  of 
the  corporation  who  have  the  power, 
and  whose  duty  it  is  to  execute  it ;  and 
against  whom  attachment  to  enforce 
its  obedience  may  issue.  Thus,  a  writ 
commanding  a  railroad  company  to 
build  certain  bridges  is  not  properly 
served  on  the  superintendent  of  the 
New  Jersey  division  of  the  company's 
road.  State  v.  Pennsylvania  R.  Co., 
41  N.  J.  L.  250;  42  N.J.  L.  490. 

Where  the  clerk  of  the  court  issues 
a  summons  to  another  county  in  an 
action  against  a  corporation,  it  must  be 
presumed  that  the  necessity  exists,  by 
reason  of  there  being  no  one  in  the 
county  where  the  action  is  brought 
on  whom  valid  service  can   be  made. 
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particular  department  of  its  business  or  employment.*     And  the 
term   "  special  agent "  is   intended   to   include   only  those  who 


Rochester,  etc.,  R.  Co.  v.  Jewell,  107 
Ind.  332. 

1.  Lake  Shore,  etc.,  R.  Co.  v.  Hunt, 
39  Mich.  49;  Great  West.  Min.  Co.  v. 
Woodmas  of  Alston  Min.  Co.,  12  Colo. 
46;  13  Am.  St.  Rep.  204;  24  Am.  & 
Eng.  Corp.  Cas.  60 ;  Carr  v.  Commer- 
cial Bank,  19  Wis.  272  ;  Upper  Missis- 
sippi Transp.  Co.  v,  Whittaker,  16 
Wis.  320;  Agency,  vol.  i,  p.  348. 

In  the  case  of  Lake  Shore,  etc.,  R. 
Co.  V,  Hunt,  39  Mich.  469,  the  court  by 
Cooley,  J.,  in  speaking  of  service  upK>n 
an  agent  of  the  corporation,  observed  : 
**  But  what  sort  of  an  agent  ?  Was  he 
an  agent  to  buy  wood,  or  to  employ  a 
switchman,  or  to  keep  cattle  off  the 
track,  or  what  was  his  agency?  Every 
servant  of  this  road  is  in  some  sense  an 
agent,  yet  there  must  be  something 
more  definite  than  a  mere  designation 
of  a  man  as  agent,  before  a  court  can 
say  that  his  relation  to  the  corporation 
was  such  as  to  make  him  its  represent- 
ative for  the  purpose  of  receiving  serv- 
ice of  process  for  it.  The  terms  gen- 
eral or  special  agent  are  very  indefi- 
nite, but  employed  as  they  afe  here, 
they  evidently  intend  agents  who, 
either  generally  or  in  respect  to  some 
particular  department  of  the  corporate 
business,  have  a  controlling  authority 
either  general  or  special.  They  do 
not  mean  every  man  who  is  intrusted 
with  a  commission  or  an  employment." 
See  also  as  to  general  agents,  Lister  v, 
Allen,  31  Md.  543;  100  Am.  Dec.  78; 
London  Sav.  Fund  Soc.  v.  Hagerstown 
Sav.  Bank,  36  Pa.  St.  498;  78  Am.  Dec. 
390;  Lobdell  V.  Baker,  i  Met.  (Mass.) 
^93 1  35  Am.  Dec.  358. 

The  Code  of  Civ.  Proc.  of  Colorado 
(1883),  ^  40,  provides  for  service  upon 
domestic  corporations  by  means  of 
their  general  agent.  The  court  in  the 
case  of  Great  West.  Min.  Co.  v.  Wood- 
mas of  Alston  Min.  Co.,  12  Colo.  46; 
13  Am.  St.  Rep.  204;  24  Am.  &  Enff. 
Corp.  Cas.  60,  after  a  holding  that  this 
term  *'  general  agent "  did  not  embrace 
one  who  was  merely  a  foreman  with 
authority  to  oversee  laborers  in  a  mine, 
went  on  to  observe:  "  There  is  a  wide 
distinction  between  a  general  and  a 
special  or  particular  agent;  a  distinc- 
tion not  unfounded  or  useless,  and  one 
which  solves  many  cases.  A  special 
agency  exists  where  there  is  a  delega- 
tion of   authority  to  do  a  single  act; 


and  a  general  agency  exists  where 
there  is  a  delegation  to  do  all  acts 
connected  with  a  particular  trade, 
business  or  employment.  Story  on 
Agency,  §  17.  Numerous  other  au- 
thorities recognize  this  same  distinc- 
tion, so  clearly  laid  down  by  Mr.  Story. 
Beals  V.  Allen,  18  Johns.  (N.  Y.)  363; 
9  Am.  Dec.  221 ;  Martin  v,  Farnsworth, 
49  N.  Y.  555 ;  Merserau  v.  Phoenix, 
etc.,  Ins.  Co.,  66  N.  Y.  274;  Atlantic, 
etc.,  R.  Co.  V,  Reisner,  18  Kan.  4^8; 
Cruzan  r*Smith,  41  Ind.  288." 

Service  upon  a  certain  person  as 
agent  will  be  held  valid  where  it  ap- 
pears that  such  person  was  furnished 
with  stationery  and  books  necessary  in 
the  business ;  that  the  manager  of  the 
company  referred  others  desiring  poli- 
cies to  such  person,  and  informed  plain- 
tiff's attorneys  before  suit  that  such 
person  was  the  company's  agent:  and 
where  the  affidavits  against  the  agency 
consisted  merely  of  a  formal  denial  of 
it  by  the  secretary,  and  statements  of 
the  manager  and  the  alleged  agent  that 
he  was  not  an  agent,  because  no  bond 
had  been  filed  by  him  and  approved 
by  the  company.  Pacific  Mut.  L.  Ins. 
Co.  v,  Williams,  79  Tex.  633. 

BeBident  Clerk. — A  corporation  whose 
principal  office  was  in  the  city  of 
H.,  carried  on  its  manufacturing  busi- 
ness in  W.,  where  its  accounts  were 
kept  and  its  employes  paid.  The  sec- 
retary resided  in  W.,  but  went  every 
day  to  H.,  where  he  spent  the  entire  day 
in  the  company's  office,  and  where  all 
his  duties  were  performed.  Held^  that 
he  was  not  to  be  regarded  as  residing 
in  W.  within  the  meaning  of  ^  12  of  the 
Connecticut  statute  and  that  serv'ice 
upon  the  clerk  at  W.  who  paid  the 
employes  was  valid.  Adams  v.  Wil- 
limantic  Linen  Co.,  46  Conn.  320. 

General  or  Special  Agent. — The  Mich- 
igati  statute  provided  for  ser\*ice  of 
summons  in  garnishment,  upon  a  "gen- 
eral or  special  agent"  of  the  corpora- 
tion. The  court,  in  the  case  of  Lake 
Shore,  etc.,  R.  Co.  v.  Hunt,  39  Mich. 
469,  held  that  the  agent  meant  by  the 
term,  was  an  agent  having  a  general  or 
special  controlling  authority,  either 
generally  or  in  respect  to  some  particu- 
lar department  of  the  corporate  busi- 
ness, and  therefore 'not  merely  a  per- 
son who  was  described  as  a  "ticket 
agent  of  such  road." 
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have  authority  to  do  a  certain  particular  thing.*  The  term 
"managing  agent**  is  of  frequent  use  and  is  generally  con- 
sidered  to  embrace  such  persons  as  have  a  supervisory  control 


Ticket  and  Depot  Agenta. — It  has  been 
often  held  that  service  of  summons  up- 
on a  depot  or  station  agent  is  sufficient 
to  confer  jurisdiction — in  one  case  it 
being  declared  that,  in  the  absence  of 
proof  to  the  contrary,  a  station  agent 
of  a  railroad  would  be  presumed  to  be 
employed  in  the  management  of  the 
business  of  the  road  in  the  county 
within  which  the  station  is  located. 
Smith  V.  Chicago,  etc.,  R.  Co.,  60 
Iowa  512;  13  Am.  &  Eng.  R.  Cas. 
534;  Schlengener  v,  Chicago,  etc., 
R.  Co.,  61  Iowa  335 ;  19  Am.  &  Eng. 
R.  Cas.  625 ;  Central  R.  Co.  v.  Smith, 
69  Ga.  268  (no  letter  to  president  nec- 
essary in  such  case) ;  Ex  parte  St. 
Louis  etc.,  R.  Co.,  40  Ark.  141;  16 
Am.  &  Eng.  R.  Cas.  547;  Missouri 
Pac.  R.  Co.  t\  Collier,  62  Tex.  318; 
18  Am.  &  Eng.  R.  Cas.  318;  Hud- 
son f.  St.  LfOuis,  'etc.,  R.  Co.,  53  Mo. 
525 ;  East  Tenn.,  etc.,  R.  Co.  i\  Bay- 
liss,  74  Ala.  150;  19  Am.  &  Eng. 
R.  Cas.  150  (without  affidavit) ;  Mis- 
souri, etc.,  R.  Co.,  V,  Crowe,  9  Kan. 
496;  Ruthe  V.  Green  Bay,  etc.,  R.  Co., 
37  Wis.  344.  Compare  Miller  v.  Nor- 
folk, etc.,  R.  Co.,  41  Fed.  Rep.  431 ; 
Jones  V,  Georgia  Southern  R.  Co.,  66 
Ga.  558. 

But  in  the  case  of  Doty  v.  Michigan 
Cent.  R.  Co.,  8  Abb.  Pr.  (N.  Y.)  427,  a 
person  who  merely  sold  tickets  for  a 
railroad  company  whose  whole  road 
and  traffic  was  without  the  State,  "xyas 
held  not  a  managing  agent  upon  whom 
service  of  process  may  be  made.  See 
also  Lake  Shore,  etc.,  R.  Co.,  v.  Hunt, 
39  Mich.  469. 

In  the  case  of  Mackereth  v.  Glasgow, 
etc^  R.  Co.,  L.  R.,  8  Exch.  149,  it  was 
held  that  under  a  statute  providing  that 
process  against  a  corporation  shall  be 
served  upon  the  head  officer,  clerk,  sec- 
retary or  treasurer,  service  upon  a 
ticket  agent  of  a  Scotch  railroad  at 
Carlisle  was  insufficient  to  charge  the 
corporation,  although  it  ran  its  cars 
into  the  railway  station  at  that  place. 

Commercial  Agent. — The  service  of 
process  on  a  commercial  agent  of  a 
railroad  company  is  not  a  good  serv- 
ice, under  a  statute  which  provides  that 
it  may  be  served  upon  "any  station 
agent  or  ticket'  agent."  Detroit  v. 
Wabash,  etc.,  R.  Co.,  63  Mich.  712. 

Book-keepers. — In  the  case  of  Cham- 


bers V,  King,  etc.,  Bridge  Mfg.  Co.,  16 
Kan.  276,  it  was  held  that  a  service  of 
summons  upon  a  person  who  kept 
books  for  a  corporation,  but  who  was 
not  secretary  or  clerk  of  the  corpora- 
tion, or  any  other  officer  or  agent  upon 
whom  legal  service  might  be  made, 
was  not  a  valid  service.  The  court,  by- 
Valentine,  J.,  observed :  "It  is  true,  a 
book-keeper  is,  in  one  sense,  a  clerk ; 
any  person  who  performs  clerical  duty 
is  m  one  sense  a  clerk.  But  the  service 
of  summons  on  a  corporation  cannot  be 
made  on  every  person  who  may,  in 
some  remote  sense,  be  styled  a  clerk  of 
the  corporation.  ...  It  must  be 
made  on  the  clerk — the  principal  clerk 
of  the  corporation,  if  made  on  a  clerk 
at  all.  It  must  be  made  uipon  the  per- 
son who  holds  the  office  of  clerk  or 
secretary,  as  the  case  may  be."  See,, 
also,  Dock  #!'.  EMizabethtown  Steam 
Mfg.  Co.,  34  N.  J.  L.  312;  Hill  V,  St. 
Louis  Ore,  etc.,'  Cfo.,  90  Mo.  103. 

Local  Freight  Agent. — In  an  action 
against  a  railroad  company  it  was  held, 
in  the  case  of  Toledo,  etc.,  R.  Co.  v, 
Owen,  43  Ind.  405,  that  where  the 
principal  office  of  the  company  was  not 
within  'the  State,  service  might  be  made 
upon  a  local  freight  agent,  he  being  a 
genera]  agent  of  the  company  within 
the  meaning  of  the  Indiana  statute. 

Local  Superintendent  of  Affaire. — 
Service  on  a  section  foreman  of  a  rail- 
road company  is  valid,  under  Kansas 
statute  providing  for  service  of  process 
against  a  railroad  company,  on  the 
local  superintendent  of  affairs.  St^ 
Louis,  etc.,  R.  Co.  v.  DeFord,  38  Kan. 
299. 

Local  BzpresB  Agent. — A  local  ex- 
press agent,  who  supervises  all  the 
company's  business  in  his  town,  is  a 
general  agent  on  whom  process  may 
be  served.  Adams  Express  Co.  v.  St. 
John,  17  Ohio  St.  641.  See  Southern 
Express  Co.  v.  Skipper,  85  Ga.  565 ;  as 
to  service  on  express  company  under 
Georgia  statute. 

1.  London  Sav.  Fund  Soc.  v.  Hagers- 
town  Sav.  Bank,  36  Pa.  St.  498;  78 
Am.  Dec.  390 ;  Billings  v.  Morrow,  7 
Cal.  1 71 ;  68  Am.  Dec.  235 ;  Great  West. 
Min.  Co.  V.  Woodmas  of  Alston  Min. 
Co.,  12  Colo.  46;  13  Am.  St.  Rep.  204; 
24  Am.*&  Eng.  Corp.  Cas.  60;  Agency, 
vol.     I,     pp.    348,    421-2.      See    also 
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over  some  general  department  of  the  business  of  the  corporation, 
as  distinguished  from  a  mere  superintendent  of  some  particular 
division,  and  whose  knowledge  would  be  that  of  the  corporation.* 

In  all  cases  the  service  must  be  upon  the  identical  agent  pro-  * 
vided  for  by  the  statute,  and  a  service  upon  an  agent  or  employ^ 
of  a  corporation  who  is  not  an  agent  upon  whom  service  is  author- 
ized to  be  made,  is  no  more  binding  upon  the  corporation  than  if 
no  process  at  all  had  issued  against  it.* 


Hampson  v,  Weare,  4  Iowa  13 ;  66 
Am.  Dec.  116. 

A  conductor  on  a  railroad  has  been 
held  a  special  agent  of  the  railroad 
company.  New  Albany,  etc.,  R.  Co.  v. 
Grooms,  9  Ind.  243;  New  Albany,  etc., 
R.  Co.  V,  Tilton,  12  Ind.  3;  74  Am. 
Dec.  195. 

1.  Managing  Agent. — Newby  v,  Colts, 
etc.,  Co.,  L.  R.,  7  Q;,  B.  296;  Upper 
Mississippi  Transp.  Co.  v.  Whittaker, 
16  Wis.  320;  Carr  z'.  Commercial  Bank, 
19  Wis.  273;  Brewster  zk  Michigan 
Cent.  R.  Co.,  5  How.  Pr.  (N.  Y.)  183; 
Emerson  r.  Auburn,  13  Hun  (N.  Y.) 
150;  Weight  V.  Liverpool,  etc.,  Ins. 
Co.,  30  La.  Ann.  1186;  Dock  v,  Eliza- 
bethtown  Steam  Mfg.  Co.,  34  N.  J.  L. 

3"- 

See  also  Foreign  Corporations, 
▼ol.  8,  pp.  386-8,  where  a  number  of 
decisions  are  given  as  to  who  is  and 
who  is  not,  a  managing  agent  upon 
whom  process  may  be  served. 

The  term  "  managing  agent,"  means 
one  invested  with  general  powers  in- 
volving the  exercise  of  discretion,  as 
distinguished  from  one  who  acts  under 
the  control  of  a  superior  authority  both 
as  to  the  extent  of  his  work  and  the 
manner  of  executing  it.  Reddington 
V,  Mariposa  Land,  etc.,  Co.,  19  Hun 
<N.  Y.)405. 

In  the  case  of  Emerson  v.  Auburn, 
«tc.,  R.  Co.,  13  Hun  (N.  Y.)  150,  oneT. 
was  employed  by  the  president  of  the 
defendant  railroad  company  to  super- 
intend the  running  of  horse-cars  on  a 
portion  of  the  defendant's  road  not  yet 
completed.  T.  had  no  authority  to 
make  contracts  for  the  defendant,  ex- 
cept to  purchase  horses  and  feed,  nor 
had  he  any  control  over  or  knowledge 
of  the  defendant  or  its  books ;  and  his 
employment  was  to  continue  during 
the  president's  pleasure.  It  was  keld^ 
that  he  was  not  a  managing  agent  upon 
whom  process  might  be  served. 

In  a  suit  in  the  U.  S.  circuit  court 
against  a  town,  service  was  made  upon 
the  town  clerk.     It  was  held  that  this 


was  not  a  valid  service,  since  the  town 
clerk  could  not  be  said  to  be  the  man- 
aging agent  of  the  town.  Young  r. 
Dexter,  18  Fed.  Rep.  201.  See  also 
Stout  V.  Sioux  City,  etc.,  R.  Co.,  8  Fed. 
Rep.  794;  2  Am.  &  Eng.  R.  Cas.  645. 

The  general  superintendent  of  a  tele- 
graph company  is  a  '*  managing  agent." 
Barrett  v.  American  Teleph.,  etc.,  Co., 
56Hun(N.  Y.)430. 

The  recording  agent  of  an  insurance 
company,  whose  business  is  merely  to 
write  policies  and  look  after  the  inter- 
ests of  the  company  in  connection  with 
property  insured  by  him,  is  not  an 
agent  employed  in  the  general  man- 
agement of  the  business,  within  the 
meaning  of  Iowa  Code  1873,  ^  2612,  re- 
lating to  service  of  process  on  corpora- 
tions. State  In^.  Co.  v,  Waterhouse, 
78  Iowa  674. 

Bnalness  Manager.  —  The  Nevada 
statute  provided  for  service  of  process 
upon  the  managing  agent,  and  where 
the  return  showed  service  upon  the 
"  business  manager,"  it  was  held  insuf- 
ficient. **  Courts,"  it  was  said,  "  must 
know,  and  officers  are  presumed  to 
know,  what  the  legislature  meant 
by  the  term  ^managing  agent;'  but 
courts  cannot 'know  what  an  officer 
means  by  designation  unknown  to  the 
law."  Scorpion  Silver  Min.  Co.  r. 
Marsano,  10  Nev.  370. 

▲gent  Acting  Oratnitonaly.—The  fact 
that  a  person  acts  gratuitously  as  agent 
of  a  corporation  does  not  make  him  any 
less  an  agent  on  whom  process  against 
the  corporation  may  be  served.  State 
V.  Northwestern  Endowment,  etc., 
Assoc,  62  Wis.  174. 

2.  Great  West.  Min.  Co.  v.  Wood- 
mas  of  Alston  Min.  Co.,  12  Colo.  46; 
24  Am.  &  Eng«  Corp.  Cas.  60;  13  Am. 
St.  Rep.  204;  Chambers  v.  King,  etc.. 
Bridge  Mfg.  Co.,  16  Kan.  270 ;  Water- 
town  V.  Robinson,  59  Wis.  513;  6  Am. 
&  Eng.  Corp.  Cas.  ,79 ;  Kennedy  v. 
Hibernia,  etc..  Land  Soc.,  38  Cal.  151; 
O'Brien  v,  Shaw's  Flat,  etc..  Canal  Co., 
10  Cal.  343;  Reddingtoii  i?.  Mariposa 
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It  is  almost  invariably  provided  that  service  may  be  made 
upon  the  chief  officer,  with  the  alternative  of  the  subordinate 
officers,  generally  according  to  the  rank  they  occupy ;  and  where 
'  they  are  named  successively — as,  for  example,  "  president,  secre- 
tary, cashier  or  treasurer,"  etc. — it  seems  that  service  may  be 
made  upon  any  one  of  them  without  showing  the  absence  of  those 
preceding.*  But  where  it  is  provided  that  service  may  be  made 
upon  a  certain  officer,  "  or  in  his  absence,  upon  an  agent,**  etc.,  the 
fact  that  the  officer  named  could  not  be  found  must  affirmatively 
appear  by  the  officer's  return  before  service  upon  the  agent  can  be 
justified.^ 


Land,  etc.,  Co.,  19  Hun  (N.  Y.)  405; 
Cherry  v.  North,  etc.,  R.  Co.,  59  Ga. 
446;  Union  Pac.  R.  Co.  v.  Miller,  87 
111.  45  ;  Kingman  v.  Mann,  36  111.  App. 
338;  Scorpion  Silver  Min.  Co.  v. 
Marsano,  10  Nev.  370;  Winslow  v. 
Staten  Island,  etc.,  R.  Co.,  51  Hun  (N. 
Y.)  298;  Southern  Express  Co.  v. 
Craft,  43  Miss.  508;  Fairfax  T'.  Alex- 
andria, 28  Gratt.  (Va.)  16;  I  Minor's 
Insts.  (3d  ed.),  p.  [566]  646. 

If  there  is  any  doubt  as  to  whether 
the  functions  of  the  person  are  such  as 
to  render  service  on  him  proper,  the 
company  must,  on  a  motion  to  set  aside 
the  judgment,  disclose  his  precise  re- 
lations to  them.  Donadi  v.  New  York 
State  Mut.  Ins.  Co.,  2  E.  D.  Smith  (N. 
Y.)  519. 

Service  of  process  upon  an  alleged 
agent  will  be  set  aside  when  it  appears 
from  depositions  taken  that  the  person 
served  was  really  not  an  agent  of  the 
corporation.  American  Bell  Teleph. 
Co.  r.  Pan  Electric  Teleph.  Co.,  28 
Fed.  Rep.    625. 

1.  Barrett  v.  American  Telephone, 
etc.,  Co.,  31  N.  Y.  St.  Rep.  465;  New 
York,  etc.,  R.  Co.  v.  Purdy,  iS  Barb. 
(N.  Y.)  574;  Carnaghan  v.  Exporters, 
etc.,  Oil  Co.,  32  N.  Y.  St.  Rep.  117; 
Heltzell  V,  Chicago,  etc.,  R.  Co.,  77 
MO'  315;  16  Am.  &  Eng.  R.  Cas. 
621;  Norfolk,  etc.,  R.  Co.  r.  Cottrell, 
83  Va.  512;  31  Am.  &  Eng.  R.  Cas. 
235;  Governor  v.  Raleigh,  etc.,  R.  Co., 
3  ired.  Eq.  (N.  Car.)  471';  Cincinnati, 
etc.,  R.  Co.  V.  McDougall,  108  Ind.  179; 
Comet  Consolidated  Min.  Co.  v.  Frost, 
15  Colo.  310. 

3.  Hoen  v,  Atlantic,  etc.,  R.  Co.,  64 
Mo.  561;  St.  lx)uis,  etc.,  R.  Co.  v. 
Dawson,  3  111.  App.  118;  Peoria,  etc., 
R.  Co.  r.  Duggan,  32  111.  App.  351 ; 
Miller  v.  Norfolk,  etc.,  R.  Co.,  41  Fed. 
Rep.  431;  St.  Louis,  etc.,  R.  Co.  v. 
Dorsey,  47  111.  288;  Cairo,  etc.,  R.  Co. 


V.  Joiner,  72  111.  52O;  Chicago,  etc.. 
Underground  Co.  v,  Congden,  etc., 
Mfg.  Co.,  Ill  111.  309;  Cairo,  etc.,  R. 
Co.  V,  Trout,  32  Ark.  17;  Reed  v. 
Tyler,  56  111.  288 ;  Southern  Express 
Co.  V.  Hunt,  54  Miss.  664;  Miles  v, 
Hannibal,  etc.,  R.  Co.,  31  Mo.  407;  13 
Va.  L.  J.  776.  Compare  Comet  Con- 
solidated Min.  Co.  V.  Frost,  15  Colo. 
310;  Cincinnati  Hotel  Co.  v.  Central 
Trust,  etc.,  Co.  (Ohio,  1891),  25  Wkly. 
Law  Bull.  375.  In  the  case  of  St.  Louis, 
etc.,  R.  Co.  V,  Dawson,  3  111.  App. 
120,  where  a  statute,  similar  to  that  re- 
ferred to  in  the  text,  was  under  con- 
sideration, the  court  by  Tanner,  P.  J., 
has  to  say:  "The  statute  has  divided 
the  officers,  agents  and  employes  of 
railroad  companies  into  two  classes, 
and  service  upon  one  class  is  primary 
to  service  upon  the  other,  and,  before 
service  had  upon  those  of  the  second 
class  can  give  the  courts  jurisdiction, 
it  must  appear  affirmatively  that  service 
could  not  be  had  upon  those  persons 
embraced  in  the  first  class  on  account 
of  the  existence  of  the  causes  for  which 
the  statute  authorized  service  upon  the 
persons  embraced  in  the  second  class.'* 
See  also  Hammond  v,  Olive,  44  Miss. 
543;  Kansas  City,  etc.,  R.  Co.  v. 
Daughtry,  88  Tenn.  721 ;  138  U.  S.298. 
Proper  service  may  be  made  on  a  sub- 
ordinate officer  when  the  superiors 
cannot  be  found  in  the  county,  even 
though  these  latter  were  actually  in 
the  county  at  the  time.  Chicago,  etc.. 
Underground  Co.  v,  Congdon,  etc., 
Mfg.  Co.,  Ill  111.  309.  It  is  not  suffi- 
cient for  the  return  to  state  merely 
tljat  the  superior  officer  was  absent 
from  his  office;  it  must  allege  that  he 
could  not  be  found.  Hoen  v.  Atlantic, 
etc.,  R.  Co.,  64  Mo.  561. 

In  actions  or  proceedings  against  a 
defunct  corporation,  service  made  upon 
the  members  of  its  last  acting  board  of 
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The  locality  of  suits  against  corporations  is  usually  provided 
by  statute  ;  and  in  connection  with  this  it  is  often  required  that 
service  of  process  shall  be  made  upon  some  officer  or  agent 
within  the  county  where  the  suit  is  brought,  or  where  the  princi- 
pal office  of  the  corporation  is  located,  etc.* 

The  same  general  rules  apply  to  service  upon  municipal  corpo- 
rations,  and  under  this  head  may  properly  be  included  service  of 
process  against  cities,  towns,  villages  and  counties.  Service 
should  be  made  upon  the  chief  executive  officer  of  the  munici- 
pality, and  in  his  absence  upon  the  next  in  order  of  official  rank, 
unless  otherwise  especially  provided.* 


directors  is  sufficient  to  give  jurisdic- 
tion under  the  Ohio  statute.  Warner 
V,  Callender,  20  Ohio  St.  190. 

1.  LocaUty  of  Service.— The  Vir- 
^inia  statute  concerning  service  of 
process  on  corporations  is  particularly 
explicit  in  this  regard.  See  13  Va.  L. 
T.  741-776  (  Virginia  statute  discussed 
in  article  by  W.  M.  Lile) ;  i  Minor's 
Insts.  (3d  ed.)  564,  ei  seq,;  Virginia 
Code  (1887),  §  3225,  ei  seq. 

By  the  Michigan  statute  a  corpora- 
tion officer  may  be  served  in  any 
county  of  the  State.  See  Potter  v, 
John  '  Hutchinson  Mfg.  Co.  (Mich. 
1890),  44  N.  W.  Rep.  595.  But  in 
West  Virginia  it  is  held  that  the 
president  can  only  be  served  in  the 
county  in  which  he  resides,  and  return 
must  show  service  in  such  county. 
Taylor  v.  Ohio  River  R.  Co.,  35  W. 
Va.  328. 

Other  instances  of  such  require- 
ments are  seen  in  Dewey  v.  Central 
Car,  etc.,  Co.,  42  Mich.  399;  People 
V.  Judge,  23  Mich.  492;  Haywood  v. 
Johnson,  41  Mich.  601 ;  Houston,  etc., 
R.  Co.  V.  Burke,  55  Tex.  323 ;  9  Am. 

6  Eng.  R.  Cas.  59 ;  40  Am.  Rep.  808 
(service  must  be  in  county  where  suit 
is  brought) ;  ^tna  Ins.  Co.  v.  Black, 
80  Ind.  513;  Mitchell  v.  Southwestern 
R.  Co.,  75  Ga.  398;  Kansas  City,  etc., 
R.  Co.  V.  Daughtry,  88  Tenn.  721 ; 
a^rmedy  138  U.  S.  298 ;  Cairo,  etc.,  R. 
Co.  V.  joiner,  72  111.  520;  Western 
Union  Tel.  Co.  v.  Conant,  11  Colo. 
;ii ;  Com.  v.  New  York,  etc.,  R.  Co., 

7  Pa.  Co.  Ct.  Rep.  407;  Smith,  etc.,  Co. 
V,  Morse  Woolen  Scouring,  10  Pa. 
Co.  Ct.  Rep.  624 ;  National  Starch  Co. 
V,  Morse  Woolen  Scouring  Co.,  1 1  Pa. 
Co.  Ct.  Rep.  192. 

Where  Corporation  Is  ^' Found.'*— 
Where  foreign  corporations  engage  in 
business  in  a  State  whose  law  provides 
that  they  may  be  summoned  by  pro- 
cess served  upon   an    agent    in    the 
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charge  of  its  business,  they  are 
"  found  "  in  the  district  in  which  such 
agent  is  doing  business  within  the 
meaning  of  act  of  Congress  relative  to 
the  jurisdiction  of  the  federal  courts. 
Block  V.  Atchison,  etc.,  R.  Co.,  21 
Fed.  Rep.  529;  McCoy  v,  Cincinnati 
etc.,  R.  Co.,  13  Fed.  Rep.  3;  Brownell 
V.  Troy,  etc.,  R.  Co.,  3  Fed.  Rep.  761. 

In  Western  Union  Tel.  Co.  v.  Co- 
nant, II  Colo.  Ill,  it  was  held  that 
within  th^  meaning  of  the  Colorado 
act,  a  domestic  corporation  is  **found  " 
only  in  the  county  where  the  princi- 
pal office  of  the  corporation  is  kept, 
or  its  principal  business  carried  on. 
See  also  Little  Bobtail  Gold  Min.  Co." 
7'.  Lightbourne,  10  Colo.  429. 

County  Bqulyalent  to  Judicial  District. 
—  Virginia  Code,  1887,  §  3225,  pro- 
vides that  "  service  of  process  against 
a  railroad  corporation  may  be  made 
on  any  agent  of  the  corporation  when 
certain  officers  cannot  be  found  in  the 
county  where  the  action  is  brought." 
The  s'herifFs  return  showed  that  the 
writ  was  served  on  the  defendant's 
station  agent  and  did  not  state  that 
none  of  the  said  officers  could  be  found 
in  the  judicial  district:  It  was  held 
that  such  service  was  insufficient,  since, 
in  the  federal  courts,  the  statutory 
limitations  as  to  place  apply  to  the  dis- 
trict instead  of  the  county*  Miller  f. 
Norfolk,  etc.,  R.  Co.,  41  Fed.  Rep. 
431 ;  Lung  Chung  v.  North  Pac.  R. 
Co.,  19  Fed.  Rep.  254 ;  16  Am.  &  Eng. 
R.  Cas.  548.  ' 

2.  tJpon  a  City.— See  the  rule  of  the 
text  applied  in  Amy  v,  Watertown,  130 
U.  S.  301 ;  Dugan  v.  Mayor,  etc.,  of 
Baltimore,  70  Md.  i  (service  accepted 
by  city  solicitor);  Sacramento  v. 
Fowle,  21  Wall  (U.  S.)  119  (service 
properly  made  upon  president  of  board 
of  trustees  of  city) ;  Merriden  f .  Trus- 
sell,  52  Miss.  7u  ;  Gabler  v.  Elizabeth, 
41  N.  J.  L.  316;  Worts  r.  Watertown, 
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b.  Foreign  Corporations.^— In  the  absence  of  statutes  there 


i6  Fed.  Rep.  534  (valid  service  made 
upon  clerk  and  chairman  of  street 
commissioners);  Menominee  v.  Me- 
nominee Circuit  Judge,  81  Mich.  577 ; 
McNeal  v.  Gloucester  City,  51  N.  f.  L. 
444;  Stabler  v.  Alexandria,  42  red. 
Rep.  490. 

The  constitution  of  Texas  (art.  16, 
^17)  provides  that  **  all  officers  within 
this  State  shall  continue  to  perform 
the  duties  of  their  offices  until  their 
successors  are  qualified.'*  Under  this, 
service  of  process  is  properly  made 
upon  officers  of  a  city  whose  terms 
have  expired,  and  who  have  attempted 
to  resign,  or  ceased  to  act,  but  whose 
successors  have  not  been  elected;  es- 
pecially if,  by  the  failure  to  elect  suc- 
cessors, it  was  designed  to  defeat  the 
collection  of  debts  owing  by  the  city. 
Tones  r.  Jefferson,  66  Tex.  576.  See 
also  Cloud  V.  Pierce  City,  86  Mo.  357 
(similar  case). 

In  Watertown  i*.  Robinson,  69  Wis. 
230,  it  is  held  that  the  mayor  is  the 
only  officer  upon  whom  service  of  pro- 
cess against  the  city  can  be  made;  and 
a  service  upon  the  chairman  of  the 
board  of  street  commissioners  and 
upon  the  city  clerk  confers  no  jurisdic- 
tion of  the  city  which  will  support  a 
judgment  against  it  by  default,  even 
though  there  be  at  the  time  no  mayor 
and  no  presiding  officer  of  the  common 
council.  Compare  Worts  v.  Water- 
town,  16  Fed.  Rep.  534. 

On  a  Town  or  Village. — A  Wisconsin 
statute  requires  service  upon  a  town  to 
be  made  by  delivering  a  copy  of  the 
summons  **  to  the  chairman  of  the  town 
and  to  the  town  clerk."  Under  this,  a 
8er^'ice  upon  one  alone  is  wholly  inef- 
fective for  any  purpose.  Mariner  v, 
Waterloo,  75  Wis.  428.  And  a  return 
that  copies  were  delivered  to  "  the 
chairman  of  said  town,  and  Edward 
Crump,  the  clerk  of  said  town,  elected 
at  the  last  annual  town -meeting,  who 
claims  he  was  not  qualified,  and  upon 
Ida  Lusk,  who  has  charge  of  the 
records  df  said  town  and  is  the  acting 
town  clerk  of  the  town  and  upon  W. 
D.  Stiles,  clerk  of  said  town;  who  was 
elected,  and  who  qualified  as  such 
clerk,  and  who  is  the  last  clerk  of  said 
town  who  was  elected  who  qualified," 
is  insufficient  to  give  the  court  jurisdic- 
tion. Mariner  v,  Waterloo,  75  Wis.  438. 
A  township  supervisor  has  no  repre- 
sentative authority  outside  the  county 
in  which  the  township  is  situated,  and 


a  summons  served  upon  him  as  agent 
for  the  township,  under  §  737,  How.  St. 
Michigan^  must  be  served  upon  him 
within  such  county.  Pack  v.  Green- 
bush  Township,  62  Mich.  122.  See  also 
generally  Cicero  Tp.  v.  Shirk,  122  Ind. 
572. 

The  statutory  method,  if  any  exists, 
must  be  pursued.  Thus,  where  it  was 
provided  that  service  of  process  against 
a  town  should  be  made  upon  two  cer- 
tain officers,  service  upon  one  will  con- 
fer no  jurisdiction.  Mariner  v,  Water- 
loo, 75  Wis.  438. 

On  County. — As  Missouri  Rev.  Stat. 
1879,  §  34^9»  authorizes  the  service  of 
the  summons,  in  an  action  against  the 
county,  on  the  clerk  of  the  county 
court,  he  is  thereby  made  the  agent  of 
the  county,  and  any  neglect  of  his  to 
communicate  the  fact  of  such  service 
to  the  county  court  will  not  affect  the 
validity  of  the  service,  or  the  judgment 
obtained  therein  \yy  default.  Knox 
Co.  V,  Harshman,  133  U.  S.  152. 

Process  against  a  county  should  be 
issued  against  the  clerk  of  the  board  of 
county  commissioners  and  served  upon 
him.  Leavenworth  Co.  v.  Sellew,  99 
U.  S.  624.  And  a  county  clerk  may 
accept  service  of  a  notice  of  appeal  in 
a  suit  against  the  county.  Read  v, 
Benton  Co.,  xo  Oregon  154. 

A  mandamus  to  the  county  commis- 
sioners is  properly  served  on  their 
chairman  while  the  board  is  in  sessfon. 
State  V,  Wellman,  83  Me.  282. 

On  Sohool  DlBtrlet. — A  writ  may  be 
properly  served  upon  a  school  district 
by  attaching  certain  personal  property 
of  the  district  and  leaving  a  true  and 
attested  copy  of  the  writ  with  the  offi- 
cer's return  thereon  at  the  house  of  the 
clerk  of  the  district  and  in  the  hands 
of  his  wife.  Dow  v.  School  Dist.  No. 
12,  46  Vt.  108;  and  see  Downs  v.  Board 
of  Directors  (Wash.  1892),  30  Pac.  Rep. 

147- 

On  Unincorporated  AsBOOlation. — New 
Tork  Code,  §  1919,  requires  that  in 
suits  against  an  unincorporated  asso- 
ciation service  shall  be  made  on  the 
president  or  treasurer  of  such  associa- 
tion. Under  this,  service  may  properly 
be  made  on  the  chairman  or  presiding 
officer,  it  appearing  that  the  associa- 
tion has  no  officer  called  the  president 
or  treasurer.  Hatheway  v.  American 
Min.  Stock  Exchange,  31  Hun  (N.  Y.) 

575- 
1.  See  Foreign  Corporations,  vol. 
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is  no  essential  differeiilce  between  foreign  and  domestic  corpora- 
tions as  to  service.*  la  many  States,  however,  there  are  ex- 
plicit statutory  regulations  las  to  how  and  upon  whom  service 
shall  be  made  against  a  foreign  corporation.*  These  statutes 
generally  require,  as  a  condition  precedent  to  the  right  to  transact 
business  within  the  State,  that  the  corporation  shall  appoint  a 
resident  agent  upon  whom  process  against  the  corporation  may 
be  served.  The  legislative  power  to  make  and  enforce  such  a 
requirement  is  well  settled.*  Where  it  is  required  that  a  particu- 
lar State  officer,  as,  for  example,  the  auditor  or  insurance  commis- 
sioner, shall  be  designated  as  such  agent,  his  authority  to  receive 
and  accept  service  is  implied  from  the  fact  that  the  corporation 
carries  on  business  within  the  State ;  and  service  may  be  made 
upon  him,  although  the  corporation  has  failed  to  act  in  the  prem- 
ises.* The  higher  resident  officials  of  foreign  corporations  are 
frequently  designated  by  the  statute  as  having  authority  to  receive 

8»  PP'  382  ct  seq.  See  also  generally, 
Cunningham  v.  Southern  Express  Co., 
67  N.  Car.  425;  Sawyer  v.  North 
American  L.  Ins.  Co.,  46  Vt.  697. 

1.  In  Johnson  r.  Hanover  F.  Ins. 
Co.,  15  Fed.  Rep.  97,  it  was  held  that  the 
statute  of  Illinois  relative  to  8er>'ice  of 
process  against  domestic  corporations 
applied  equally  to  process  against 
foreign  corporations,  and  this  seems  to 
be  the  accepted  view.  Hay  gin  v, 
Comptoir  D'Escompte,  33  Qj.  B.  Div. 
519;  except  where  the  statute  provides 
a  sp>eciiic  manner  of  service  for  foreign 
corporations.  Quade  z\  New 'York, 
etc.,  R.  Co.,  59  N.  Y.  Super.  Ct.  479. 
See  also  Johnson  v.  Hanover  F.  Ins. 
Co.,  15  Fed.  Rep.  97;  State  v.  U.  S. 
Mut.  Accident  Assoc,  67  Wis.  624. 

In  Missouri^  if  a  corporation  of 
another  State  has  a  chief  officer  or  place 
of  business  in  the  State,  as  designated 
by  the  statute,  such  foreign  corporation 
is  regarded  as  being  a  domestic  one  so 
far  as  service  of  process  is  concerned, 
and  is  amenable  to  the  jurisdiction  of 
the  Missouri  courts  by  the  common 
process  of  summons.  But  if  it  has  no 
such  place  of  business  the  proceeding 
against  it  must  be  in  rem  by  attach- 
ment. Middowgle  v,  St.  Josepn,  etc.,  R. 
Co.,  51  Mo.  520.  See  also  Gross  v. 
Nichols,  72  Iowa  239. 

2.  Statutory  Method  Excluslye. — Des- 
per  V.  Continental  Watpr  Meter  Co., 
137  Mass.  252  (service  on  treasurer  held 
insufficient,  he  not  being  one  of  the 
officers  designated  by  the  statute) ; 
Lewis  V.  Northern  R.  Co.,  139  Mass. 
294  (similar  case) ;  Rhem  v.  German 
Ins.,  etc.,  Inst.,  125  Ind.  135;  Gates  r. 
Tusten,  89  Mo.  13. 


8.  Appointment  of  Agent  to  Accept 
Service. — See  Forkign  Corpora- 
tions, vol.  8,  p.  383 ;  Paul  v.  Virginia, 
8  Wall.  (U.  S.)  168;  U.  S.  t;.  American 
Bell  Teleph.  Co.,  29  Fed.  Rep.  17;  Gib- 
son V.  Manufacturers'  F.  &  M.  Ins.  Co., 
144  Mass.  81 ;  Van  Dresser  v.  Oregon 
R.,  etc.,  Co.,  48  Fed.  Rep.  202 ;  Ehrman 
v.Teutonia^ns.Co.,  i  McCrary  (U.  S.) 
123.  See  Osborne  v.  Shaw^mut  Ins. 
Co.,  51  Vt.  278,  for  peculiar  applica- 
tion of  such  a  law. 

4.  Thus  in  Missouri^  a  foreign  corpo- 
ration is  prohibited  from  carrying  on 
business  in  the  State  until  it  has  filed 
with  the  insurance  commissioner  a  cer- 
tificate stipulating  that  service  may  be 
made  upon  him.  If  a  corporation  does 
business  in  the  State  it  will  be  pre- 
sumed that  it  impliedly  accepts  the 
provisions  of  the  statute,  and  service 
upon  the  commissioner  is  valid  though 
he  refuses  to  receive  the  summons,  no 
certificate  having  been  filed  by  the 
corporation.  Knapp  z>.  National  Mut. 
F.  Ins.  Co.,  30  Fed.  Rep.  607.  The 
same  view  is  sustained  in  other  cases. 
Ehrman  v.  Teuton ia  Ins.  Co.,  i  Mc- 
Crary (U.S.)  123  ;  Hagerman  v.  Empire 
State  Co.,  97  Pa.  St.  534;  Funk  v. 
Anglo  American  Ins.  Co^27  Fed,  Rep. 
336  (in  case  of  such  failure  sewice  may 
be  upon  any  agent  transacting  the 
company's  business) ;  U.  S.  v,  Ameri- 
can Bell  Teleph.  Co.,  29  Fed.  Rep.  17. 
Van  Dresser  v,  Oregon  R.,  etc.,  Co., 
48  Fed.  Rep.  202 ;  State  r.  U.  S.  Mut. 
Accident  Assoc.,  67  Wis.  624;  Gibbs  v, 
Qiieen  Ins.  Co.,  63  N.  Y.  114;  20  Am. 
Rep.  513. 

In  Farmer  t;.  National  L.  Ins.  Assoc, 
50  Fed.  Rep.  829,   it  is  said  that  the 
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service.*  As  in  the  case  of  domestic  corporations  it  is  often  pro- 
vided that  service  may  be  made  upon  a  **  managing  agent,"*  and 
this  does  not  necessarily  mean  an  agent  having  complete  charge 
of  the  whole  business  of  the  corporation.*     Generally  service  on 


appointment  of  the  State  superintend- 
ent of  insurance  to  receive  service  does 
not  authorize  him  to  accept  service  by 
mail. 

Where  the  statute  plainly  provides 
that  the  corporation  may  appoint 
**some  person"  who  is  autnorized  to 
receive  service,  the  term  "agent  or 
agents,**  as  used  in  other  portions  of 
the  statute,  being  purposely  omitted, 
service  can  be  made  only  on  suph 
agent  as  is  appointed  and  a  return  of 
service  upon  "  one  of  the  agents  of 
such  company  **  summoned  as  gar- 
nishee, does  not  show  a  valid  service. 
Gates  r.  Tusten,  89  Mo.  13;  Stone  v. 
Travelers  Ins.  Co.,  78  Mo.  655.  See 
Goodwin  v,  Colorado  Mortgage,  etc., 
Co.,  no  U.  S.  I  (agent's  name  need 
not  be  given). 

Service  of  summons  issuing  from 
the  city  court  of  New  York  may  be 
served  on  the  superintendent  of  insur- 
ance in  his  office  at  Albany.  People 
V.  Justices,  II  N.  Y.  Supp.  77^. 

As  to  fraudulent  use  of  statute 
authorizing  appointment  of  agent  for 
service  of  process,  see  Richardson  v. 
Western  Home  Ins.  Co.  ,f  Supreme 
Ct.),  8  N.  Y.  Supp.  873. 

1.  Upon  Officers.  —  Benwood  Iron 
Works  V,  Hutchinson,  101  Pa.  St.  359 
(valid  service  made  on  secretary); 
Tennessee  Code,  ^  2832.  Compare 
Desper  t\  Continental  Water  Meter 
Co.,  137  Mass.  252  (service  on  treas- 
urer held  invalid). 

A  person  in  the  State  who  receives 
the  money  of  a  foreign  corporation, 
is  a  **  cashier  "  within  the  meaning  of 
§  432  of  New  fork  Code  of  Civ.  Proc, 
upon  whom  process  may  be  served, 
there  being  no  other  officer  of  the  cor- 
poration in  the  State.  McCulloh  v, 
Paillard,  etc.,  Watch  Co.  (Suprleme 
Ct.),  14N.  Y.  Supp.  491. 

2.  Reddington  v.  Mariposa  Land, 
etc  Co.,  19  Hun  (N.  Y.)  405. 

On  ManagJiig  Agent. — A  "  managing 
agent,"  within  the  meaning  of  the  New 
York  code,  is  a  person  designated  as 
general  agent — e.  g.^  a  general  pas- 
senger agent  ;  he  is  not  necessarily  one 
who  controls  the  road.  Tuchband  v, 
Chicago,  etc.,  R.  Co.,  115  N.  Y.  437; 
40  Am.  &  Eng.  R.  Cas.  612.    See  also 


Hat'Sweat  Mfg.  Co.  v.  Davis  Sewing 
Mach.  Co..  31  Fed.  Rep.  294  ("manag- 
ing agent"  defined). 

On  the  time-tables  of  a  defendant,  a 
railroad  company,  and  on  the  windows 
of  its  office  on  Broadway  were  the 
words:  "O.,  General  Agent  Passenger 
Department,  261  Broadway."  O.  made 
affidavit  that  he  was  not  its  managing 
agent,  but  only  in  charge  of  the  pas- 
senger department,  and  that  defendant 
had  another  agent  in  the  State  in 
charge  of  the  freight  department.  It 
was  held,  however,  that  he  was  a  man- 
aging agent  within  the  meaning  of  the 
code,  §  432,  providing  for  the  service 
of  process  on  foreign  corix)rations. 
Tuchband  v,  Chicago,  etc.,  R.  Co.,  115 
N.  Y.  437 ;  40  Am.  &  Eng.  R.  Cas.  612, 
note;  Pacific  Mut.  L.  Ins.  Co.  v.  Wil- 
liams, 79  Tex.  633. 

That  a  foreign  corporation  had  an 
agent  in  Ohio^  whose  duty  was  merely 
to  receive  what  was  sent  to  him  and 
to  remit  back  proceeds,  did  not  consti- 
tute him  a  managing  agent,  on  whom 
process  against  the  corporation  might 
be  served.  Gibbin  x\  Kanawha,  etc.. 
Coal  Co.,  2  Cin.  Sup.  Ct  Rep.  (Ohio) 
75.  See  also  Foreign  Corporations, 
vol.  8,  pp.  386  et  seq. 

8.  In  the  case  of  Palmer  v,  Pennsyl- 
vania Co.,  35  Hun  (N.  Y.)370  {^affirmed 
99  N.  Y.  679),  the  court  said :  **  There 
is  no  doubt  that  the  defendants  hold  P. 
out  to  the  world  as  their  agent  in  the 
city  of  New  York.  It  is  phiin  that  he 
has  a  large  authority,  and  within  a  wide 
field  his  acts  are  binding  on  defendant. 
The  code  does  not  specify  the  extent 
of  the  agency  required  to  bind  defend- 
ants by  service  of  process,  except  that 
the  person  upon  whom  the  service  is 
made  must  be  a  managing  agent. 
Were  the  rule  to  be  established,  as 
contended  by  appellants,  that  the 
agent  must  have  charge  of  the  whole 
business  of  the  corporation,  the  statute 
would  be  a  dead  letter,  for  such  an 
agency  seldom,  if  ever,  exists.  Every 
object  of  the  service  is  obtained  when 
the  agent  served  is  of  sufficient  charac- 
ter and  rank  to  make  it  reasonably 
certain  that  the  defendant  would  be 
apprised  of  the  service  made.  The 
statute  is  satisfied  if  he  be  a  managing 
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an  agent  mty  be  sufficient  if  the  person  served  was  the  agent  con- 
ducting the  transaction  out  of  which  the  suit  arose.*  Service  on 
an  agent  is  valid  only  when  made  during  the  term  of  tlie  agency  * 
but  a  corporation  cannot  by  revoking  the  authority  of  an  agent 


agent  to  any  extent.''    See  also  Berlin 
Iron  Bridge  Co.  v.  Norton  (N.  J.  1889), 

17  Atl.  Rep.  1079. 

1.  Estes  V.  Belford,  33  Fed.  Rep.  275. 

On  Attomoy.  —  Where  the  statute 
authorizes  service  on  a  certain  attorney 
appointed  to  accept  service,  a  return 
of  service  on  the  "  lawful  attorney  " 
of  the  corporation  is  sufficient.  Web- 
ster Wagon  Co.  v.  Peterson,  27  W.  Va. 

A  foreign  corporation  had  appointed 
a  commissioner  of  corporations  to  be 
its  attorney  on  whom  process  might  be 
served  pursuant  to  Massachusetts  stat- 
utes, and  its  attorney  in  the  suit  ac- 
cepted service  "  to  the  same  extent  that 
the  plaintiff  would  have  obtained  serv- 
ice by  leaving  a  copy  of  the  writ  with 
the  commissioner  of  corporations.'*  It 
was  held  that  such  service  was  valid 
and  gave  jurisdiction  to  render  a  per- 
sonal judgment  against  defendant 
Wilson  V,  Martin-Wilson,  etc.,  Fire 
Alarm  Co.,  149  Mass.  34;  Webster 
Wagon  Co.  V.  Peterson,  27  W.  Va.  314. 

But  an  attorney  who  merely  has 
claims  to  collect  for  a  foreign  corpora- 
tion is  not  an  agent  on  whom  process 
against  the  corporation  may  be  served. 
Moore  v.  Freeman's  Bank,  92  N.  Car. 

590. 

On  Aganta  Oanarally— Who  Is  Propar 
Agent.  —  Service  on  any  agent  ap- 
pointed by  the  corporation  to  receive 
service  is  valid.     Swallow  v,  Duncan, 

18  Mo.  Apt>.  622. 

But  authority  given  by  a  corporation 
to  an  agent  to  accept  service  "  in  ac- 
tions on  any  liability  or  indebted- 
ness incurred  or  contracted"  by  the 
corporation,  does  not  authorize  his 
acceptance  of  service  in  garnishment 
proceedings.  Moore  r.  Speed,  55  Mich. 
§4. 

A  person  whose  sole  duty  it  is  to  so- 
licit travel  for  the  railroad  which  he 
represents  is  not  an  agent  upon  whom 
process  against  the  company  may  be 
served,  even  though  he  was  employed 
by  it  to  try  to  compromise  the  claim 
involved  in  the  suit.  Maxwell  v, 
Atchison,  etc.,  R.  Co.,  34  Fed.  Rep. 
286;  Chicago,  etc.,  R.  Co.  v.  Walker,  9 
Lea  (Tenn.)  475 ;  16  Am.  &  Eng.  R. 
Cas.  553. 
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Under  th^  Ne-w  yersey  Corporation 
Act,  §  88,  providing  for  the  service  of 
process  upon  agents  of  corporations,  it 
is  held,  that  the  person  to  whom  is 
committed  the  management  and  con- 
trol of  the  business  of  a  foreign  cor- 
poration becomes  an  agent  of  the 
corporation  for  the  purpose  of  receiv- 
ing such  service  of  process.  Berlin 
Iron  Bridge  Co.  v,  Norton  (N.  J.  1889), 
17  Atl.  Rep.  1079. 

But  in  an  action  against  a  JV>w 
Tork  corporation,  service  in  New  yer- 
sey upon  a  person  whose  only  connec- 
tion with  the  corporation  consisted  in 
receiving  advertisements  at  the  pub- 
lished rates,  forwarding  the  same  to 
the  home  office,  receiving  the  bills  for 
the  same,  and  collecting  them  upon 
commission,  was  not  held  service 
upon  an  agent  of  the  company.  Mul- 
hearn  v.  Press  Pub.  Co.,  53  N.  J.  L. 
150,  153. 

Service  on  a  general  agent  \yas  held 
sufficient  in  Society's  Fonciere  v.  Milli- 
ken,  135  U.  S.  304 ;  and  in  Saunders  t». 
Sioux  City  Nursery,  etc.,  Co.  (Utah, 
1890),  24  Pac.  Rep.  532,  it  is  said  that 
if  the  statutory  general  agent  cannot 
be  found,  service  may  be  made  on  any 
agent  having  property  in  charge. 

A  finding  by  the  trial  court  that  the 
agent  served  was  competent  will  not 
be  reversed  on  appeal  where  the  evi- 
dence is  conflicting.  Vorheis  z\  Peo- 
ple's Mut.  Ben.  Soc,  86  Mich.  31 ; 
Pacific  Mut.  L.  Ins.  Co.  v.  Williams, 
79  Tex.  633 ;  Sugg  v.  Thornton,  73  Tex. 
666. 

See  generally  as  to  proper  agent, 
Norton  v.  Atchison,  etc.,  R.  Co.  (Cal. 
1893),  30  Pac.  Rep.  s8c;  Snelling  r. 
Joffrion,  42  La.  Ann.  880;  Shafer  Iron 
Co.  V,  Stone,  88  Mich.  464 ;  Burgess  z\ 
Aultman,  80  Wis.  292 ;  Gottscbalk  r*. 
Distilling,  etc..  Feeding  Co.,  50  Fed. 
Rep.  681. 

2.  Sarvloe  on  Agent  After  Bzplratton  of 
Agency. — If  the  agency  for  carrying  on 
the  business  out  of  which  the  contract 
sued  on  arose,  has  been  discontinued 
and  the  agent's  authority  revoked,  serv- 
ice cannot  be  made  on  an  agent  employ- 
ed in  the  same  place  to  transact  other 
business.  Winney  v.  Sandwich  Mfg. 
Co.  (Iowa,  1891),  50  N.  W.  Rep.  565. 
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protect  itself  from  service  in  a  suit  growing  out  of  a  transaction 
conducted  by  such  agent.* 

Frequently  there  are  special  statutory  provisions  relating  to  serv- 
ice on  foreign  insurance  companies.*  Generally  service  may  be 
made  on  a  local  agent  of  a  foreign  insurance  company  whose  busi- 
ness it  is  to  issue  policies,  collect  premiums,  pay  losses,  etc.,'  but  it 
has  been  held  that  a  mere  recording  agent  was  not  competent  to 
receive  service.*  So  generally  service  may  be  made  on  any  general 


1.  BoTocaUon  of  Agont'a  Antborlty  In 
Order  to  Prorent  Sonrlce. — Thus  service 
maj  be  made  upon  the  agent  of  insur- 
ance company  who  issued  the  policy, 
although  he  is  no  longer  agent.  Gilles- 
pie V,  Commercial  Mut.  Ins.  Co.,  12 
Gray  (Mass.)  201 ;  71  Am.  Dec.  743. 

A  Massachusetts  statute  required  for- 
eign insurance  companies  to  appoint  an 
attorney  as  its  agent  to  receive  service. 
A  firm  consisting  of  A.,  an  attorney, 
and  B.,  who  was  n^  an  attorney,  was 
appointed.  The  firm  was  afterwards 
dissolved  and  B.  continued  to  act.  Just 
before  service  in  a  certain  suit,  the 
company  withdrew  B.'s  authority.  It 
was  held  that  service  bn  B.  was  never- 
theless valid.  Gibson  v.  Manufactur- 
ers'F.  &  M.  Ins.  Co.,  144  Mass.  81. 

Death  of  Appointed  Agent. —  Virginia 
Acts  of  1876-7,  ch.  252,  providing  that 
if  the  agent  in  that  State  of  a  foreign 
insurance  company  should  die  and  a 
new  agent  should  not  be  appointed, 
process  against  the  company  might  be 
served  on  the  personal  representative 
of  the  deceased  agent,  is  prospective 
only,  and  cannot  be  held  to  apply  to 
the  representative  of  the  agent  of  a 
company  which  had  abandoned  busi- 
ness in  the  State  years  before.  Ellis  v, 
Connecticut  Mut.  L.  Ins.  Co.,  19 
Blatchf.  (U.  S.)  383. 

2.  Bervlee  Upon  Insnranee  Companies. 
— Rehm  v.  German  Ins.,  etc.,  Inst.,  125 
Ind.  13^.  See  Osborne  v.  Shawmut 
Ins.  Co.*,  51  Vt.  278. 

S.  Inrarance  Agents. — Sadler  v.  Mo- 
bile L.  Ins.  Co.,  60  Miss.  391  (agent  to 
collect  and  remit  premiums) ;  Vorheis 
V,  People's  Mut.  Ben.  Soc,  86  Mich. 
31  (agent  to  receive  payment  of  assess- 
ments and  give  receipts  therefor); 
Southern  Ins.  Co.  v.  Wolverton  Hard- 
ware Co.  (Tex.  1892),  19  S.  W.  Rep. 
615  (local  agent) ;  Southwestern  Mut. 
Ben.  Assoc,  v.  Swenson  (Kan.  1892), 
30  Pac.  Rep.  405  (local  or  branch  secre- 
tary appointed  to  receive  assessments 
from  members  and  to  countersign  and 
deliver  receipts  therefor  and  to  forward 
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money  so  received).  Compare  State 
Ins.  Co.  V.  Waterhouse,  78  Iowa  674. 

In  Pacific  Mut.  L.  Ins.  Co.  v.  Wil- 
liams, 79  Tex.  633,  it  appeared  that  the 
agent  served  was  furnished  with  sta- 
tionery and  books  necessary  for  insur- 
ance business  and  that  the  manager 
of  the  company  referred  others  desir- 
ing policies  to  him.  The  service  was 
held  valid. 

IVisconJsin  Rev.  St.,  §  1977,  declares 
that  all  persons  who  aid  in  transacting 
any  business  for  any  insurance  com- 
pany are  insurance  agents  uix)n  whom 
service  of  process  against  the  company 
may  be  made.  The  statute  applies  as 
well  to  unlicensed  companies  as  to 
others,  and  its  definition  will  include 
one  who  receives  premiums  for  insur- 
ance, takes  his  commissions  and  adver- 
tises himself  as  the  company's  agent. 

In  State  v.  U.  S.  Mut.  Accident 
Assoc,  67  Wis.  624,  the  court  said: 
"  By  that  definition,  whoever  solicits 
insurance  on  behalf  of  any  insurance 
corporation,  or  transmits  an  applica- 
tion for  insurance,  or  a  policy  of  in- 
surance to  or  from  any  such  corpo- 
ration, or  who  makes  any  contract  of 
insurance,  or  collects  or  receives  any 
premium  for  insurance,  or  in  any  man- 
ner aids  or  assists  in  doing  either,  or 
in  transacting  any  business  for  any  in- 
surance company,  or  advertises  to  do 
any  such  thing,  shall  be  held  an  agent 
of  such  corporation  to  all  intents  and 
purposes,  and  the  word  agent  when- 
ever used  in  ch.  89  of  the  Rev.  Stat, 
shall  be  construed  to  include  all  such 
persons.  The  several  things  thus  enu- 
merated are  connected  by  disjunctives 
and  the  doing  of  any  one  of  them 
makes  such  party  an  agent." 

4.  Reeordlng  Agent — Iowa  Statute. — 
State  Ins.  Co.  v.  Granger,  62  Iowa  272  ; 
State  Ins.  Co.  v.  Waterhouse,  78  Iowa 
674.  In  this  latter  case  the  business 
of  the  recording  agent  was  to  write 
policies  and  to  look  after  the  com- 
pany's interests  in  connection  with 
property  insured  by  him.    The  court 
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agent  of  the  company  having  the  general  charge  of  the  company's 
business  in  the  county.* 

When  service  of  process  is  made  within  a  State  upon  an  agent 
of  a  foreign  corporation,  it  is  essential,  in  order  to  support  the 
jurisdiction  of  the  court  to  render-a  personal  judgment,  that  it 
should  appear  somewhere  in  the  record  that  the  corporation  was 
engaged  in  business  in  that  State.*  Service  made  upon  an  officer 
or  agent  of  a  foreign  corporation,  who  is  casually  within  the  State 
and  not  there  in  an  official  or  business  capacity,  is  therefore  void 
and  cannot  support  a  judgment.'   The  same  is  true  where  an  offi- 


held  that  he  was  not  an  agent  **  em- 
ployed in  the  general  management  of 
the  business "  within  §2612  of  Iowa 
Code  (1873),  relating  to  service  of  pro- 
cess against  foreign  corporations  gen- 
erally. This  decision  depends  upon 
the  peculiar  Iowa  statute  and  seems  to 
be  at  variance  with  the  holdings  of 
other  courts.  As  to  the  Iowa  statute, 
see  also  PhUp  7/.  Covenant  Mut.  Ben. 
Assoc,  62  Iowa  633. 

1.  On  Ooneral  Agont. — Centennial 
Mut.  L.  Assoc.  V,  Walker,  50  Iowa  75 
(valid  service  may  be  had  on  any  agent, 
general  or  special,  having  charge  of 
company's  business  in  the  county) ; 
Farmers'  Ins.  Co.  v.  Highsmith,  44 
Iowa  330 ;  Michigan  State  Ins.  Co.  v. 
Abens,  3   111.    App.  488. 

The  Iowa  statute  requires  that  serv- 
ice shall  be  upon  an  **agent  appointed*' 
for  the  purpose  or  upon  one  "employed 
in  the  general  management'*  of  the 
company's  business.  A  person  em- 
ployed by  an  insurance  company  to  in- 
vestigate losses,  to  look  up  testimony 
in  lawsuits,  and  at  times  to  look  after 
local  agents,  but  not  to  take  risks  or  to 
issue  policies,  and  who  has  no  office 
within  the  State,  is  not  such  an  agent, 
and  valid  service  cannot  be  made  upon 
him  in  a  suit  against  the  company-. 
Philp  V.  Covenant  Mut.  Ben.  Assoc., 
62  Iowa  633. 

The  Iowa  Code,  §  2613,  also  provides 
that  where  a  corporation  has  an  agency 
in  another  county,  **  service  may  be 
made  on  any  agent  employed  in  such 
office  or  agency,  in  all  actions  growing 
out  of  or  connected  with  such  office  or 
agency."  Under  this,  service  on  one 
agent  of  process  in  an  action  growing 
out  of  the  business  of  another  and  for- 
mer agent  who  conducted  a  different 
office  in  the  same  town  is  not  good. 
State  Ins.  Co.  v.  Granger,  62  Iowa 
272. 

2.  St.  Clair  v.  Cox,  106  U.  S.  350;  i 
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Am.  &  Eng.  Corp.  Cas.  19.  See  also 
New  England  Mut.  L.  Ins.  Co.,  iii 
U.  S.  138;  Good  Hope  Co.  r.  Railway 
Barb  Fencing  Co.,  22  Fed.  Rep.  635 ; 
Merchants*  Mfg.  Co.  v.  Grand  Trunk 
R.  Co.,  13  Fed.  Rep.  358;  Morawetz 
Priv.  Corp.,  §  522 ;  Fitzgerald,  etc., 
Const.  Co.  V,  Fitzgerald,  137  U.  S.  98. 

If  a  corporation  of  Colorado  has  an 
office  in  the  city  of  New  York  and 
nowhere  else,  and  all  persons  compe- 
tent to  represent  it  are  also  in  New 
ITork^  service  may  be  made  upon  its 
agents  in  the  latter  State.  Hunter  r. 
International  R.Imp.  Co.,  26  Fed.  Rep. 
299.  But  where  a  foreign  corporation 
is  doing  no  business  in  the  State  be- 
yond negotiating  a  mortgage  on  its 
property,  and  having  the  bonds  se- 
cured thereby  put  on  the  list  of  the 
Stock  Exchange,  it  is  not  engaged  in 
business  in  the  State,  and  no  jurisdic- 
tion over  it  is  acquired  by  service  of 
summons  on  the  president  while  tem- 
porarily in  the  State  for  this  purpose. 
Crews  V.  Woodstock  Iron  Co.,  44  Fed. 
Rep.  31 ;  BentUfe  v.  London,  etc.. 
Finance  Corp.,  44  Fed.  Rep.  667 ;  Reif- 
snider  v.  American  Imp.  Pub.  Co.,  45 
Fed.  Rep.  ^133;  Foreign  Corpora- 
tions, vol.  o,  p.  384. 

8.  Borrice  Cannot  Be  Made  on  OlBeor 
or  Agent  Oasoally  WltUn  tho  State. — 
See  Foreign  Corporation,  vol.  8,  p. 
384,  where  the  subject  is  examined. 
See  also  as  sustaining  the  rule  of  the 
text.  City  F.  Ins.  Co.  v.  Carrugi,  41 
Ga.  660;  Silsbee  v,  Quincy  Hotel  Co, 
30  111.  App.  204;  Weight  V.  Liverpool, 
etc.,  Ins.  Co.,  30  La.  Ann.  1186;  Phil- 
lips i;.  Burlington  Library  Co.,  28  W. 
N.  C.  (Pa.)  21 ;  Kinfeke  v.  Merchants' 
Dispatch  Transp.  Co.,  3  McCrary  (U. 
S.)  547;  Golden  v.  The  Morning  News, 
42  Fed.  Rep.  112;  Clews  z\  Woodstock 
Iron  Co.,  44  Fed.  Rep.  31;  Reifsnider 
V.  American  Imp.  Pub.  Co.,  45  Fed. 
Rep.  433;  St.  Clair  v.  Cox,  106    U.   S. 
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cer  has  been  inveigled  into  a  jurisdiction  for  the  purpose  of  secur- 
ing service  of  process  upon  him.* 

The  principles  governing  the  effect  of  constructive  service  of 
process  on  non-residents*  apply  as  well  to  corporations  as  to 
private  persons ;  so  that  no  personal  judgment  rendered  against 
a  corporation,  based  upon  a  service  by  publication,  can  be  of  any 
force  or  validity  except  as  to  the  property  of  the  corporation 
within  the  State,  to  reach  and  affect  which  was  the  object  of  the 
suit.*     A  State  may  provide,  however,  that  service  of  process  on 


350;  I  Am.  &  Eng.  Corp.  Cas.  19. 
Compare  Klopp  t'.  Creston  City,  etc., 
Co.  (Neb.  1892),  52  N.  W.  Rep. 
819  (such  service  held  valid).  See  also 
Snelling  v,  Joffrion,  42  La.  Ann.  886 
(resident  agent). 

Thus  service  cannot  be  made  on  the 
vice- president"  of  a  corporation  while 
he  is  temporarily  within  the  State  as  a 
witness.  Mulhearn  v.  Press  Pub.  Co., 
53N.  J.  L.  153. 

The  president  of  a  street  railroad 
company  in  Galveston,  while  on  a  per- 
sonal visit  to  Chicago,  sent  a  telegram 
from  the  latter  place  in  relation  to  a 
sale  of  the  road.  It  was  held  not  to  be 
an  act  which  would  authorize  service 
of  process  against  the  company  upon 
him  so  as  to  enable  the  Illinois  courts 
to  render  a  personal  judgment.  Gal- 
veston City  R.  Co.  V.  Hook,  40  111. 
App.  547.  See  same  principle  held  in 
St.  Louis  Wire-mill  Cp.  r.  Consoli- 
dated Barb- wire  Co.,  32  F*ed.  Rep.  802. 
Compare  Shickle,  etc.,  Iron  Co.  v, 
Wiley  Construction  Co.,  61  Mich.  226, 
I  Am.  St.  Rep.  571,  holding  that  if 
ser\'ice  is  made  on  an  officer  of  the 
corporation  it  is  not  necessary  that 
he  should  be  in  the  State  on  official 
business  or  that  he  should  be  specially 
authorized  to  receive  service. 

A  Pennsylvania  air  brake  company 
sent  a  train  bf  cars  into  Iowa  for  the 
purpose  of  exhibiting  its  brake.  The 
chief  officer  of  the  company  attended 
the  train.  It  was  held  that  service 
could  not  be  made  upon  time  of  pro- 
cess in  a  suit  against  the  company  in 
the  federal  court  for  the  Iowa  dis- 
trict. Carpenter  v.  Westinghouse  Air- 
brake Co.,  32  Fed.  Rep.  434. 

Betldent  Agent. — Code  of  Civil  Proc. 
South  Carolina,  ^  155  (amended  by  19 
St.  385),  provides  chat  service  may  be 
made  on  a  foreign  corporation  "only 
when  it  has  property  within  this  State, 
or  the  cause  of  action  arose  therein,  or 
where  such  service  shall  be  made  in 
this'  State  personally  upon  the  presi- 


dent, ...  or  any  resident  agent 
thereof."  It  was  held  that  whether 
service  upon  one  who  was  not  an  offi- 
cer, but  who  was  alleged  to  be  a  resi- 
dent agent  was  sufficient  or  not,  was  a 
question  of  fact  "for  the  trial  court. 
Hester  z\  Rasin  Fertilizer  Co.,  33  S. 
Car.  609;  33  Am.  &  Eng.  Corp.  (I^as.  44. 

1.  Officer  Inyelgled  Into  State.^Fitz- 
gerald,  etc.,  Const.  Co.  v.  Fitzgerald, 
137  U.S.  98. 

2.  See  Pennoyer  v.  Neff,  95  U.  S. 
714;  infra,  this  title,  Upon  Non- Resi- 
dents. 

3.  Effect  of  Constmotlye  Serrice  In 
BnltB  In  Personam. — The  rule  of  the 
text  is  upheld  in  many  cases.  St.  Clair 
r.  Cox,  106  U.  S.  350;  I  Am.  &  Eng.. 
Corp.  Cas.  19;  Good  Hope  Co.  v. 
Railway  Barb  Fencing  Co.,  22  Fed. 
Rep.  635 ;  Moulin  v.  Trenton  Mut., 
etc.,  Ins.*  Co.,  24  N.  J.  L.  223;  Peck- 
ham  V.  North  Parish,  16  Pick.  (Mass.) 
286;  Lafayette  Ins.  Co.  v.  French,  18 
How.  (U.  S.)  407;  Winsdor  t*.  Mc- 
Veigh, 93  U.  S.  274;  Foreign  Corpo- 
rations, vol.  8,  pp.  384-396. 

Service  by  Publication. — The  laws  of 
Kansas  provide  that  service  by  publi- 
cation may  be  made  where  defendant 
foreign  corporation  has  property 
within  the  State.  It  was  held  that 
such  service  might  be  made  where 
there  is  property  in  the  hands  of  a  re- 
ceiver of  the  court  where  the  action  is 
pending,  which  was  delivered  to  him 
by  the  sheriff,  who  seized  it  in  an  ac- 
tion of  replevin  by  defendant  against  a 
third  person,  though  the  action  is  still 
pending  before  the  same  court.  U.  S. 
Electric  Lighting  Co.  v.  Martin,  43 
Kan.  526. 

Bonds  of  a  foreign  corporation  hav- 
ing an  agent  in  the  State,  and  not  the 
obligations  which  they  evidence,  are 
personal  property  within  the  provision 
of  the  New  Tork  Civ.  Proc,  \  438,  par. 
5,  which  provides  that  an  order  direct- 
ing service  of  summons  by  publication 
may  be  had  where  the  complaint  de- 
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an  authorized  agent  of  a  foreign  corporation  may  support  a  per- 
sonal judgment  against  it.* 

3.  Upon  a  Partnership. — Outside  of  special  statutory  regulation^ 
the  rule  in  this  connection  seems  to  be  that  when  the  suit  is 
against  the  firm  in  the  firm  name,  service  upon  one  of  the  members 
of  a  commercial  partnership  is  a  valid  service  upon  all,  provided 
such  service  is  made  during  the  continuance  of  the  partnership  ;* 
and  that  valid  constructive  service  may  be  made,  as  in  case  of  cor- 
porations, by  service  upon  any  clerk  or  general  agent,  or  by  leav- 
ing a  copy  at  the  usual  place  of  business.'  But  if  service  purports 
to  be  made  upon  the  individual  members  of  a  firm  it  must  be  car- 


mands  judgment  affecting  the  title  to 
specific  personal  property  within  the 
State.  Where  the  bonds  are  without 
the  State  in  the  possession  of  defend- 
antSf  an  order  of  publication  against 
them  cannot  be  made.  Von  Hesse  t;. 
Mackaye,  55  Hun  (N.  Y.)  365. 

In  the  case  of  McClaren  v,  Byrnes, 
80  Mich.  275,  it  was  held,  that  in  pro- 
ceedings to  enforce  a  laborer's  lien 
against  the  personal  property  of  ^  for- 
eign mining  corporation  on  which  per- 
sonal service  cannot  be  had,  §8404 
must  be  followed,  which  provides  that 
.in  such  case  plaintiff  may  obtain  sub- 
stituted service  by  publication,  upon 
pursuing  the  method  pointed  out  for 
an  attachment  proceeding.  Michigan 
How.  St.,  §  S145,  applies  only  to  cases 
where  personal  ser>'ice  can  be  obtained. 

1.  McNichol  V,  U.  S.  Mercantile 
Reporting  Agency,  74  Mo.  457.  This 
on  the  principle  that  the  corporation, 
by  coming  into  the  State  to  do  busi- 
ness, consents  to  be  bound  by  the 
statute. 

2.  Lindley  on  Partnership,  473; 
Bates'  Law  of  Partnership,  §§  1062--85- 
87;  Parker  I'.  Danforth,  16  Mass.  299; 
Anderson  v.  Amette,  27  La.  Ann.  237; 
Nixon  V,  Downey,  42  Iowa  78;  Win- 
ters V.  Means,  25  Neb.  241 ;  Demoss  r. 
Brewster,  12  Miss.  661.  Compare  Rice 
V,  Doniphan,  4  B.  Mon.  (Ky.)  123; 
Russell  V.  Cambefort,  23  Q^  B.  Div. 
526  (service  on  foreign  partnership) ; 
Grady  v.  Gosline,  48  Ohio  St. 665  (serv- 
ice properly  made  on  agent  of  firm); 
Martin  r.  Burns,  80  Tex.  676. 

After  the  dissolution  of  a  part- 
nership, any  member  intended  to  be 
sued  must  be  served  with  a  separate 
citation.  Brashear  z\  Dwight,  2  La. 
Ann.  403;  Anderson  r.  Amette,  27  La. 
Ann.  237.  Compare  Click  t*.  Click, 
Minor  (Ala.)  79.  See  also  Partner- 
ship, vol.  17,  p.  824. 
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Where  the  action  is  not  against  the 
firm  by  its  firm  name,  but  against  the 
members  constituting  it,  service  must 
be  made  upon  each  individual  member. 
Bates'  Law  of  Partnership,  $§  1062-85, 
and  cases  cited ;  Lagida  Saw  Mill  Co. 
V.  Smith,  78  Ala,  108;  Haralson  v. 
Campbell,  63  Ala.  278;  Pollexfen  z\ 
Sibson,  L.  R.,  16  Q^.  B.  Div.  792. 

Ser\'ice  upon  an  alleged  partner,  the 
fact  of  partnership  not  being  estab- 
lished, does  not  confer  jurisdiction  over 
his  alleged  partners.  Nixon  v.  Down- 
ey, 42  Iowa  79. 

Any  method  of  service  of  process 
upon  partnerships  prescribed  by  stat- 
ute does  not  exclude  the  method  of 
service  upon  each  individual  partner, 
unless  such  statute  specially  declares 
it  to  be  excluded.  Herron  v.  Cole,  25 
Neb.  692. 

At  Common  Law. — The  rule  at  com- 
mon law  was  that  all  partners  must  be 
served  before  a  judgment  could  be  ob- 
tained against  any  of  them.  Hall  v. 
Lanning,  91  U.  S.  166;  Edwards  v. 
Carter,  i  Stra.  473;  Tidd's  Pr.  423; 
Rice  V.  Doniphan,  4  B.  Mon.  (Ky.) 
123.  See  also  Houston  z\  Ward,  8 
Tex.  124;  Johnson  v,  Vaughan,  9  B. 
Mon.  (Ky.)  217;  Swift  v.  Green,  20 
111.  173;  Boaz  V,  Heister,  6  S.  &  R. 
(Pa.)i'8;  Murfreeon  Sheriffs  (2d  ed.), 
k  123a. 

3.  Herron  v.  Cole,  25  Neb.  692  ;  Bry- 
dolf  V,  Wolf,  32  Iowa  509. 

In  Louisiana,  such  constructive 
service  upon  any  agent,  etc.,  can  be 
made  only  at  the  usual  place  of  business 
of  the  firm.  Mitchell,  etc  ,  Furniture 
Co.  z>.  Sampson,  40  Fed.  Rep.  805.  See 
also  Michie  v.  Brown,  20  La.  Ann.  75 ; 
HefTerman  v,  Brenham,  i  La.  Ann. 
146. 

Service  upon  the  wife  of  one  of  the 
partners  is  wholly  insufficient.  Bry- 
dolf  V.  Wolf,  32  Iowa  509. 
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ried  out  just  as  in  the  case  of  private  persons.*  A  judgment  based 
upon  a  service  only  upon  one'  partner  as  managing  agent  for  the 
firm,  like  a  similar  service  upon  corporations,  is  valid  only  as  it 
affects  firm  property.* 

Where  the  plaintiff  commences  his  suit  against  certain  persons 
as  a  partnership,  and  afterwards  amends  the  process  and  sues  them 
as  a  corporation,  a  new  service  is  necessary.* 

4.  Vpon  Non-residents. — Subject  to  the  constitutional  provision 
that  no  State  shall  deprive  any  person  of  life,  liberty  or  property 
without  due  process  of  law,  any  State  has  the  right  and  power  to 
subject  the  property  of  non-residents  within  its  territorial  limits 
to  the  satisfaction  of  the  claims  of  its  citizens  by  any  mode  of  pro- 
cedure which  it  may  deem  proper  and  convenient.*  But  the 
judgment  or  decree  of  the  court  of  a  State  can  have  no  force 
beyond  its  own  limits,  unless  the  defendant  was  actually  served 
with  process,  or  unless  he  actually  appeared.* 

Service  of  process  upon  non-residents,  when  they  cannot  be 
found  within  the  iurisdiction  of  the  court,  is  usually  made  by 
publication  of  the  summons,  the  fact  of  non-residence  having 
been  previously  established,  either  by  clear  and  undisputed  evi- 


1.  Weaver  v.  Carpenter,  42  Iowa  343. 

Any  method  of  service,  whether  stat- 
utory or  otherwise,  is  not  exclusive  of 
ordinary  service  on  each  partner  in 
person.     Heron  v.  Cole,  25  Neb.  692. 

2.  Winters  v.  Means,  25  Neb.  241 ; 
Heron  v.  Cole,  25  Neb.  692.  A  per- 
sonal judgment  against  a  non-resident 
partner  cannot  be  based  upon  service 
merely  on  his  resident  partner.  U.  S.  v. 
American  Bell  Teleph.  Co.,  29  Fed, 
Rep.  17. 

S.  Thompson  v.  Allen,  86  Mo.  85. 

4.  Galpin  v.  Page,  3  Sawy.  (U.  S.) 
110;  18  Wall.  (U.  S.)  350;  Thomas  r. 
Mahone,  9  Bush  ( Ky . )  1 1 1 .  See  also 
cases  cited  in  the  next  note. 

In  the  language  of  the  court  by 
Beasley,  C.  J. :  **  Every  independent 
government  is  at  liberty  to  prescribe 
its  own  methods  of  judicial  process, 
and  declare  by  what  means  parties 
shall  be  brought  before  its  tribunals.*' 
Mackey  ^^.f.  Gordon,  34  N.J.  L.  291. 
See  also  Mutual  L.  Ins.  Co.  v.  Pinner, 
43  N.  J.  Eq.  52.  See  also  the  language 
employed  in  Freeman  on  Judgments 
(3d  ed.),  §  570,  quoted  in  Nat.  Bank  v, 
Peabody,  55  Vt.  492  ;  45  Am.  Rep.  633. 

B.  Pennoyer  V.  Neff,  95  U.  S.  719; 
Hollingsworth  I'.  Barbour,  4  Pet.  (U. 
S.)  466;  Harris  t».  Hardeman,  14  How. 
(U.  S.)  334;  D'Arcy  r.  Ketchum,  xi 
How.  (U.  S.)  165,  note;  Lafayette  Ins. 
Co.  r.  French,  18  How.  (U.S.)  404; 
Webster  t;.  Ried,  11  How.  (U.  S.)  437; 


Galpin  v.  Page,  18  Wall.  (U.S.)  350; 
Thomas  v.  Whitman,  18  Wall.  ( U.  S.) 
457;  Melhop  V.  Doane,  31  Iowa  397; 
7  Am.  Rep.  147;  Gunn  v.  Plant,  94  U. 
S.  664 ;  Bissell  V.  Briggs,  9  Mass.  464 ; 
6  Am.  Dec.  88;  4  Minor's  Insts.  (2d 
ed.)  517,  and  cases  cited;  Cooley's 
Prin.  of  Const.  Law,  p.  186;  Gray 
V.  Larrimore,  2  Abb.  (U.  S.)  542. 
These  authorities  show  that  while 
"  full  faith  and  credit  shall  be  given  in 
each  State  to  the  public  acts,  records 
and  judicial  proceedings  of  every  other 
State,''  still  the  jurisdiction  of  the 
court  of  another  State  may  be  inquired 
into,  and  if  it  appears  that  the  parties 
were  not  properly  summoned,  or  did 
not  appear,  the  judgment  or  decree  of 
such  court  will  not  be  enforced.  See 
Attachment,  vol.  i,  p.  934;  Juris- 
diction, vol.  12,  p.  148;  Foreign 
Attachment,  vol.  8,  p.  323. 

In  Lackett  f.  Rumbaugh,  45  Fed. 
Rep.  23,  an  action  was  commenced  in 
a  federal  court  against  three  partners, 
one  of  whom  was  not  served  and  no 
alias  summons  was  issued  against  him. 
The  court  held  that  as  to  such  partner 
the  suit  was  at  an  end,  and  that  a  sub- 
sequent attachment  upon  an  affidavit 
of  non-residence  and  service  by  publi- 
cation was  void,  though  authorized  by 
the  code  of  the  State  where  the  court 
was  sitting,  since  the  court  could  not 
thus  acquire  jurisdiction  without  serv- 
ice in  personam. 
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dence,  or  by  affidavit.^  Sitch  service,  however,  is  unsatisfactory, 
since  a  judgment  or  decree  based  upon  it  can  have  no  force 
except  as  regards  property  within  the  limits  of  the  State  within 
which  it  was  rendered,  and  to  reach  and  affect  which  was  the 
object  of  the  proceedings  in  which  such  judgment  or  decree  was 
rendered.*  If  a  defendant,  although  a  non-resident,  can  be  i>er- 
sonally  served  with  process  within  the  territorial  jurisdiction  of 
the  trial  court,  a  judgment  founded  upon  such  service  is  available 
out  of  the  State  as  well  as  within,  and  in  proceedings  in  personam 
as  well  as  those  in  rem,^     Personal  service,  however,  cannot  be 


1.  See  Notice,  vol.  i6,  pp.  808  ei 
srq.;  Non-residents,  vol.  16,  p.  718. 
See  also  4  Minor's  Insts.  (2d  ed.),  p. 
535  ;  Lawson  x\  Moorman,  85  Va.  880 ; 
National  Typographic  Co.  v.  New 
York  Typographic  Co.,  44  Fed.  Rep. 
711 ;  People  v.  Stanley,  6  Ind.  410. 

Therefore  where  a'  person  had  left 
the  State  never  intending  to  return, 
judgment  rendered  against  him  on 
seri'ice  by  copy  on  his  wife  at  the 
place  where  they  had  resided  prior  to 
his  leaving  was  void.  Amsbaugh  r. 
Exchange  Bank,  33  Kan.  100. 

2.  Pennoyer  r.  Neff,  95  U.  S.  714; 
Bates  T'.  Chicago,  etc.,  R.  Co.,  19  Iowa 
260;  Winfree  v.  Bagley,  102  N.  Car. 
515;  Cloyd  V.  Trotter,  iiS  IH.  391; 
Lydiard  v.  Chute,  45  Minn.  277;  Pro- 
cess, vol.  19.  p.  221 ;  Cooley's  Prin.  of 
Const.  Law,  p.  186;  Vorce  t*.  Page, 
28  Neb.  294.  From  these  cases  it 
will  be  seen,  therefore,  that  where 
the  proceeding  is  one  purely  in  per- 
sonam^ the  judgment  rendered  upon 
notice  by  publication  is  utterly  invalid 
as  being  coram  nan  judice. 

By  Pennoyer  r.  Neff,  95  U.  S.  714, 
this  principle,  already  well  known  and 
established,  has  been  more  firmly  fixed, 
that  case  insisting  that  the  principle 
is  required  by  the  Fourteenth  Amend- 
ment if  not  before.  See  for  a  discus- 
sion of  this  case,  13  Va.  L.  J.,  p.  768. 
See  also  9  Va.  L.  T.,  p.  385. 

It  has  been  held  that,*  by  the  act  of 
Tennessee  of  1 787,  where  process  is 
served  on  one  material  defendant,  the 
court  obtains  jurisdiction  over  all  the 
others  also,  no  matter  where  resident, 
and  may  proceed  to  decree  the  matter 
in  dispute,  although  the  rights  of  the 
non-residents  are  wholly  distinct  from 
those  of  the  parties  before  the  court. 
Jackson  v.  Tiernan,  10  Yerg.  (Tenn.) 
172. 

But  in  such  case,  to  give  jurisdiction 
the  "whole  transaction,*'  which  is  the 
ground  of  the  action   or  proceeding. 


must  have  taken  place  in  Tennessee. 
Jackson  v.  Tiernan,  10  Yerg.  (Tenn.) 
172. 

S.  Peabody  v.  Hamilton,  106  Mass. 
217;  Reeder  v.  Holcomb,  105  Mass.  93; 
Webster  v,  Reid,  11  How.  (U.  S.)  437. 

If  a  defendant  whose  residence  is 
out  of  the  State  be  served  with  process 
while  temporarily  in  the  State,  such 
ser\*ice  will  confer  complete  jurisdic- 
tion over  his  person,  his  presence  be- 
ing residence  for  such  purposes.  Alley 
z'.  Caspari,  80  Me.  234 ;  Thompson  r. 
Cowell,  148  Mass.  552. 

A  citizen  of  Missouri  went  to  ////- 
nois]Xo  attend  the  taking  of  depositions 
before  a  notary  public,  in  an  action 
pending  in  Missouri  in  which  he  was 
defendant.  Soon  after  they  were 
taken,  and  while  he  was  in  hfs  attor- 
ney's office  consulting  concerning 
them,  he  was  served,  by  reading  the 
summons,  in  an  Illinois  suit  brought 
against  him  by  the  same  plaintiff  for 
the  same  cause  of  action.  It  was  held 
that  this  was  a  valid  service.  Greer 
V,  Young,  120  111.  184. 

In  Massachusetts,  if  the  defendant 
is  not  an  inhabitant  of  the  State,  there 
must  be  actual  service  upon  him,  or 
some  estate  or  effects  of  his  must  be  at- 
tached, and  a  summons  left  at  his  last 
and  usual  place  of  abode,  if  he  ever 
was  an  inhabitant  of  the  State;  if  he 
never  was  an  inhabitant,  and  his  es- 
tate is  attached,  a  summons  may  be 
left  with  his  tenant, agent  or  attorney; 
but  a  summons  left  with  his  tenant, 
etc.,  is  not  a  legal  service,  unless  his  es- 
tate or  effects  be  attached.  Any  de 
ficiency  in  these  requisites  of  service  is 
good  ground  for  abating  a  writ.  Gard- 
ner V.  Barker,  12  Mass.  36;  Jacobs  ?•. 
Mellen,  14  Mass.  132 ;  Guild  v,  Rich- 
ardson, 6  Pick.  (Mass.)  364;  Lawrence 
V.  Smith,  5  Mass.  362.  See  also  Wright 
t'.  Oakley,  5  Met.  (Mass.)  400;  Tappan 
r\  Bruen,  5  Mass.  193 ;  Bank  of  Bur- 
lington r.  fcatlin,  11  Vt.  106. 
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made  beyond  the  jurisdiction  of  the  court  whose  process  is  to  be 
served,  and,  therefore,  if  made  out  of  the  State  in  which  the  court 
sits,  is  invah'd  and  of  no  effect, ^  except  in  cases  where  there  is 
a  statutory  provision  otherwise,  and  even  then  it  would  seem 
that  such  service  is  of  no  more  effect  than  a  mere  notice  by 
publication.*  ^ 


1.  York  r.  State,  73  Tex.  651 ;  Fisk 
r.  Anderson,  33  Barb.  (N.Y.)  71 ;  Kim- 
marle  r.  Houston,  etc.,  R.  Co  ,  76  Tex.  , 
686;  Maddox  v.  Craig,  80  Tex.  600; 
Masterson  v.  Little,  75  Tex.  682 ;  Kelly 
V.  Norwich  Union  F.  Ins.  Co.  (Iowa, 
1891),  47  N.  W.  Rep.  9S6;  Pennoyer 
V.  Neff,  9^  U.  S.  714;  Harkness  v, 
Hyde,  98  U.  S.  476 ;  Story's  Confl.  of 
Laws,  ^  539 »  Pratt  v.  Bank  of  Wind- 
sor, I  Harr.  (Mich.)  254;  "Dunn  v. 
Dunn,  4  Paige  (N.  Y.)  425;  Smith  r. 
Gibson,  83  Ala.  284;  Ford  i\  Adams 
(Ark.  1891),  15  S.  W.  Rep.  186;  East- 
man V.  Deart>orn,  63  N,  H.  364;  Mad- 
dox f.  Craig  (Tex.  1 891),  ^6S.  W.  Rep. 
328;  Cudabac  v.  Strong,  67  Miss.  705; 
Salisbury  r.  Sands,  2  Dill.  (U.  S.)  270; 
Clavpoole  v,  Houston,  12  Kan.  324 ;  Dil- 
lard  V.  Central  Va.   Iron  Co.,  82   Va. 

734- 

The  same  rule  applies  in  the  United 
States  circuit  and  district  courts.  Ex 
parte  Graham,  3  Wash.  (U.  S.)  456; 
Toland  v.  Sprague,  ii2  Pet.  (U.  S.)  300. 

The  Pennsylvania  statute  relating  to 
divorce  suits  directs  the  service  of  sub- 
poena on  the  defendant  personally 
''wherever  found."  But  a  sers-ice  be- 
yond the  limits  of  the  State  is  not  au- 
thorized, and  confers  no  jurisdiction 
which  the  New  Torh  courts  will  re- 
spect Burton  v.  Burton,  4^  Hun  (N. 
Y.)  68. 

Service  of  process  out  of  the  terri- 
torial jurisdiction  of  the  court  from 
which  it  issues,  at  common  law,  is  a 
nullity ;  and  the  defendant's  admission 
of  service  not  showing  that  it  was 
made  within  the  State  is  inefficacious. 
Litchfield  r.  Burwell,  5  How.  Pr.  (N. 
Y.)  341 ;  Weil  v.  Lowenthal,  10  Iowa 

575. 

It  is  no  objection,  however,  to  the 
service  of  process  in  a  civil  action, 
that  it  was  made  upon  the  defendant 
while  he  was  still  on  board  a  British 
mail  steam  vessel  after  she  arrived  at 
the  dock,  but  before  she  was  moored. 
Peabody  v.  Hamilton,  106  Mass.  217. 

Mr.  Cooley  clears  up  this  whole  sub- 
ject in  his  treatise  on  the  Principles  of 
Constitutional  Law,  p.  186,  where  he 
says:    "Constructive  service  of  pro- 


cess by  publication  or  attachment  of 
property  is  sufficient  to  enable  the 
courts  of  a  State  to  subject  property 
within  it  to  their  jurisdiction,  in  sucn 
cases  as  the  statutes  of  the  States  may 
provide  therefor;  but  such  a  service 
cannot  be  the  foundation  of  a  personal 
judgment.  Process  from  the  tribunals 
of  one  State  cannot  run  into  another 
State  and  summon  parties  there  domi- 
ciled to  leave  its  territory  and  respond 
to  proceedings  against  them.  Publi- 
cation of  process  or  notice  within  the 
State  where  the  tribunal  sits  cannot 
create  any  obligation  upon  the  non- 
resident to  appear.  Process  sent  to 
him  out  of  the  State,  and  process  pub- 
lished within  it,  are  equally  unavaila- 
ble in  proceeding  to  establish  his 
personal  liability.  But  in  respect  to 
the  res^  a  judgment  in  rem^  rendered 
with  competent  jurisdiction,  is  conclu- 
sive everywhere."  CHin^  D'Arcy  t'. 
Ketchum,  11  How.  (U.  S.)  165,  and 
other  cases.v 

2.  Denny  v.  Ashley,  12  Colo.  165; 
C router  v.  C router,  03  Hun  (N.  Y.) 
630. 

Nevj  Torh  Code  Civ.  Proc,  ^  443. 
Under  this  section  the  plaintiiT  is 
required  first  to  get  an  order  of  court 
for  such  service.  See  Matthews  r. 
Gilleran,  58  Hun  (N.  Y.)  607. 

Personal  ser\'ice  out  of  the  State  is 
allowed  by  Virginia  statute ;  but  it  is 
provided  that  its  effect  shall  be  only 
the  same  as  that  of  publication.  Code 
of  Virginia  (1887),^  2403. 

See  also  McCully  r.  Heller,  66  How. 
Pr.  (N.  Y.)  468;  Masterson  v.  Little, 
75  Tex.  682;  Tetes  v,  Volmer  (Su- 
preme Ct),  8  N.  Y.  Supp.  294;  Gill- 
espie r.  Thomas,  23  Kan.  138;  Hogle 
t'.  Mott,  62  Vt.  255  ;  22  Am.  St.  Rep. 
106.  And  when  a  summons  has  been 
personally  served  out  of  the  State,  it 
must  be  shown  by  affidavit  that  the 
person  served  is  the  identical  person 
named  in  the  action  or  proceeding; 
and  it  is  not  sufficient  to  show  by  affi- 
davit that  the  person  served  acknowl- 
edged himself  to  be  such  identical  per- 
son.    Cole  V.  Allen,  51  Ind.  122. 

If  process  is  sent  beyond  the  juris- 
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,  When  personal  service  cannot  be  secured,  and  the  defendant 
fails  to  appear  after  a  publication  of  the  summons,  the  proceeding 
against  a  non-resident  defendant  must  be  by  attachment,  or  some 
similar  proceeding  in  rem  or  quasi  in  r^/«,  which  must  be  confined 
to  property  within  the  State  limits.^     Service  of  process,  either 


diction  of  the  court  issuing  it,  the  au- 
thority to  do  so  must  appear  upon  the 
face  of  the  process.  Semple  v,  Ander- 
son, 9  111.  546. 

An  agreed  statement  that  service 
was  made  "  either  in  JV^w^  Hampshire 
or  in  Massachusetts,^*  does  not  of  itself 
warrant  a  finding  that  the  service  was 
made  in  the  latter  State.  Rand  v, 
Hanson.  154  Mass.  87. 

Rev.  Laws  of  Vermoftt^^  1402,  1403, 
1404,  provide  for  service  beyond  the 
State.     See  Hogle  v.  Mott,  62  Vt.  255. 

1.  Pennoyer  v.  Neff,  95  U.  S.  714; 
Boswell  r.  Otis,  9  How.  (U.  S.)  336; 
Cooper  V,  Reynolds,  10  Wall.  (U.  S.) 
308;  Hanley  v,  Donoghue,  116  U.S. 
i;  Bias  v.  Vance,  32  Miss.  .198.  See 
also  in  this  connection  Hill  r.  Warren, 
54  Vt.  73 ;  Martin  v.  Central  Vermont 
*R.  Co.,  50  Hun  (N.  Y.)  347;  Fates  v, 
Wolmer,  55  Hun  (N.  Y.)  604;  iVew 
2'ori  Code  Civ.  Proc,  ^  440;  Gardner 
T'.  Barker,  12  Mass.  36;  Brownell  v. 
Troty,  etc.,  R.  Co.,  18  Blatchf.  (U.  S.) 
243.  Spiers  v,  Halstead,.7i  N.  Car. 
209.  See  also  Jurisdiction,  vol.  12, 
p.  281 ;  Foreign  Attachment,  vol. 
^,  P-  323.  See  also  infra^  this  title, 
Effect  of  Proceedings  in  Rem, 

When  the  real  estate  of  a  defendant 
who  doep  not  reside  in  the  State,  and 
has  no  known  tenant,  agent,  or  attor- 
ney, is  attached  under  Vermont  Gen. 
Stat,  ch.  83,  §  37,  it  is  not  enough  to 
leave  an  attested  copy  of  the  writ  in 
the  office  where  a  deed  of  such  estate 
would  be  recorded ;  but  another  copy 
with  the  officer's  return  thereon  must 
be  left  in  the  same  office,  for  the  de- 
fendant. Washburn  v»  New  York, 
etc.,  Min.  Co.,  41  Vt.  50. 

In  the  well  known  case  of  Pennoyer 
V.  Neff,  95  U.  S.  714,  the  court  bv 
Field  J.,  said  :  **The  proceeding  in  such 
cases  [1.  ^.,  by  foreign  attachment], 
though  in  the  form  of  a  personal  ac- 
tion, has  been  uniformly  treated,  where 
service  was  not  obtained,  and  the  party 
did  not  voluntarily  appear,  as  effect- 
ual and  binding,  merely  as  a  proceed- 
ing in  rem  and  as  having  no  operation 
beyond  the  disposition  of  the  property 
or  some  interest  therein.  And  the 
reason  assigned  for  this  conclusion  has 
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been  that  which  has  been  already 
stated,  namely,  that  the  tribunals  of 
one  State  have  no  jurisdiction  over 
persons  beyond  its  limits,  and  can  in- 
quire only  into  their  obligations  to  its 
citizens,  when  exercising  its  conceded 
jurisdiction  over  their  property  within 
its  limits."  See .  also  Heidretter  x'. 
Elizabeth  Oil  Cloth  Co.,  112  U.  S.  294. 
Rule  to  be  Strictly  Followed. — The 
rule,  as  stated  in  the  text,  is  to  be 
strictly  followed.  Thus  it  is  held  in 
Hart  v.  Sansom,  no  U.  S.  151,  where 
this  whole  subject  is  thoroughly  con- 
sidered, that  a  decree  of  a  State  court 
for  the  removal  of  a  cloud  upon  the 
title  of  land  \y-ithin  the  State,  rendered 
against  a  citizen  of  another  State,  who 
has  been  cited  by  publication  only,  as 
directed  by  the  local  statutes,  is  no  bar 
to  an  action  by  him  in  the  circuit 
courts  of  the  United  States  to  recover 
the  land  .against  the  plaintiff  in  the 
former  State.  The  court  in  this  case, 
by  Gray,  J.,  said :  *'Generally,  if  not 
universally,  equity  jurisdiction  is  exer- 
cised in  personam  and  not  in  rem^  and 
depends  upon  the  control  of  the  court 
over  the  parties  by  reason  of  their 
presence  or  residence,  and  not  upon 
the  place  where  the  land  lies  in  regard 
to  which  relief  is  sought.  Upon  a  bill 
for  the  removal  of  a  cloud  upon  title, 
as  upon  a  bill  for  the  specific  perform- 
ance of  an  agreement  to  convey,  the 
decree,  unless  otherwise  expressly  pro- 
vided by  statute,  is  clearly  not  a  judg- 
ment in  rem^  establishing  a  title  in  the 
land,  but  operates  in  personam  only, 
by  restraining  the  defendant  from  as- 
serting his  claim  and  directing  him  to 
deliver  up  his  deed  to  be  canceled,  or 
to  execute  a  release  to  the  plaintiff." 
Langdeirs  Eq.  PI.  (2d  ed.),  ^^  43,  184; 
Massie  v.  Watts,  6  Cranch  (U.  S.)  148 ; 
Orton  V,  Smith,  18  How.  (U.  S.)  263; 
Vandever  t'.  Freeman,  20  Tex.  334 ;  70 
Am.  Dec.  391.'  The  court  continuing 
said  :  "It  would,  doubtless,  be  within 
the  power  of  the  State  within  which 
the  land  lies  to  provide  by  statute  that, 
if  the  defendant  is  not  found  within 
the  jurisdiction,  or  refuses  to  make  or 
cancel  the  deed,  this  should  be  done  in 
his  behalf  by  a  trustee  appointed   by 
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on  the  person  or  the  property  of  the  defendant,  is  indispensable 
to  give  jurisdiction  over  the  subject-matter  of  the  controversy  ;* 
therefore,  if  there  can  be  no  personal  service,  and  there  is  no  prop- 
erty within  the  State  subject  to  such  process,  the  suit  must  fail.^ 

The  law  assumes  that  property  is  always  in  possession  of  its 
owner,  either  in  person  or  by  agent,  and  proceeds  upon  the  theory 
that  its  seizure  will  inform  him  not  only  that  it  is  taken  into  the 
custody  of  the  court,  but  that  he  must  look  to  any  proceedings 
authorized  by  law  upon  such  seizure  for  its  condemnation  and 
sale.* 

5.  Service  by  Publication. — Closely  allied  to  the  subject  of  serv- 
ice of  process  on  non-residents,  is  that  of  service  by  publication. 
In  view  of  the  difficulties  existing  in  securing  valid  service  upon 
defendants  who  cannot  be  reached  and  who  have  no  residence 
within  the  State,  statutes  have  been  passed  in  almost  every  State 
providing  for  service  by  the  publication  of  the  summons  or  notice 
in  a  newspaper  of  proper  circulation  for  a  certain  length  of  time. 
The  character  of  the  paper,  the  length  of  time  the  publication 
must  continue,  and  other  similar  details,  are  set  forth  elsewhere.* 
We  may  here  examine  the  general  nature  and  effect  of  such  serv- 
ice.    It  is  sometimes  broadly  stated  that  statutes  providing  for 


the  court  for  that  purpose.  Felch  v. 
Hooper,  119  Mass.  53 ;  Agerv.  Murray, 
105  U.  S.  132.  But  in  such  a  case,  just 
as  in  the  ordinary  exercise  of  its  juris- 
diction, a  court  of  equity  acts  in  per- 
sonam^ by  compelling  a  deed  to  be 
executed  or  canceled  by  or  in  behalf 
of  the  party.    .     .     . 

**  Such  a  decree  being  in  personam 
merely,  can  only  be  supported  against 
a  person  who  is  not  a  citizen  or  resi- 
dent of  the  State  in  which  it  is  ren- 
dered, by  actual  service  upon  him 
within  it&  jurisdiction ;  and  construct- 
ive service  by  publication  in  a  news- 
paper is  not  sufficient.  No  court  de- 
riving its  authority  from  another  gov- 
ernment will  recognize  a  merely  con- 
structive service  as  bringing  the  person 
within  the  jurisdiction  of  the  court. 
The  judgment  would  be  allow^ed  no 
force  in  the  courts  of  any  other  State ; 
and  it  is  of  no  greater  force  against  a 
citizen  of  another  State,  in  a  court  of 
the  United  States,  though  held  within 
the  State  in  which  the  judgment  was 
rendered.  HoUingsworth  i'.  Barbour, 
4  Pet.  (U.  S.)  466;  Boswell  v.  Otis,  9 
How.  (U.  S.)  336;  Bischoff  v.  Weth- 
ered,  9  Wall.  (IJ.  S.)  812  ;  Knowles  v. 
Logansport  Gas  Light,  etc.,  Co.,  19 
Wall.  (U.  S.)  58;  Pennoyer  v.  Neff,95 
U.  S.  714.  See  also  Schibsby  v,  West- 
enholz.  L.  R.,  6  Q^  B.  155;  City  of 
Mecca,  L.  R.,  6  P.  D.   106." 


1.  Bell  V.  Ohio  L.,  etc.,  Co.,  i  Biss. 
(U.S.)  264;  Freeman  t;.  Alderson,  119 
U.S.  185;  Process,  vol.  19,  p.  221; 
Pennoyer  v,  Neff,  95  U.  S.  714;  4. 
Minor^s  Insts.  (2nd  ed.)  559;  Cooley's 
Prin.  of  Const.  Law,  186;  D'Arcy  r. 
Ketchum,  11  How.  (U.  S.)  165;  Mel- 
hop  V.  Doane,  31  Iowa  397;  7  Am. 
Rep.  147. 

2.  Cooper  v.  Reynolds,  10  Wall. 
(U.  S.)  308;  Lawrence  v.  Smith,  5 
Mass.  462 ;  Austin  v,  Bodley,  4  T.  B. 
Mon.  (Ky.)  434;  Stow  v.  Chapin  (Su- 
preme Ct.),  4  N.  Y.  Supp.  496. 

In  all  cases,  in  order  to  render  a 
valid  personal  judgment  the  court 
must  have  jurisdiction  of  the  subject- 
matter  and  of  the  person.  Gray  v. 
Hawes,  8  Cal.  562. 

8.  Pennoyer  v.  Neff,  95  U.  S.  719; 
Hart  r.  Sansom,  110  U.  S.  151; 
Thomas  v.  Mahone,  9  Bush  (Ky.)  iii. 

When  once  jurisdiction  of  the  person 
is  obtained  of  personal  service  or  ap- 
pearance, jurisdiction  of  the  property 
follows.  The  converse,  however,  is 
not  true,  and  in  suits  begun  by  attach- 
ment nothing  is  affected  by  the  judg- 
ment rendered,  except  the  property 
attached.  Gilman  r.  Oilman,  126 
Mass.  28;  30  Am.  Rep.  646;  Peabody 
V.  Hamilton,  106  Mass.  217;  Cooper  v, 
Reynolds,  10  Wall.  (U.  S.)  308;  Wil- 
bur z\  Ripley,  124  Mass.  468. 

4.  Notice,  vol.  16,  p.  808,  et  seq. 
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service  of  process  by  publication  are  constitutional,'  but  this  is 
not  necessarily  true,  and  the  constitutionality  must  in  each  case 
depend  upon  the  character  of  the  particular  statute  under  exam- 
ination. And  it  may  be  considered  settled  that  any  statute  which 
provides  for  a  method  of  service  so  as  to  authorize  a  judgment 
in  personaiH  against  a  party  not  actually  summoned  nor  appear- 
ing, is  violative  of  that  provision  of  the  constitution  that  no  State 
shall  deprive  any  person  of  life,  liberty  or  property  without  due 
process  of  law,  and  will  not,  therefore,  be  upheld  *  It  lies  solely 
within  the  province  of  the  Federal  Supreme  Court  to  ultimately 


W^\ 


1.  NoTiCK,  vol.  i6,  p.  8io;  Mason 
V.  Messenger,  17  Iowa  261  (a  proceed- 
ing in  rem).  See  also  Palmer  v.  Mc- 
Cormick,  28  Fed.  Rep.  541 ;  Angell  v. 
Angell,  14  R.  I.  541 ;  Robinson  v.  Mc- 
Kinney  (Dak.  1886),  29  N.  W.  Rep. 
658;  Wardle  v.  Cummins  (Mich. 
1891),  49  N.  W.  Rep.  212. 

In  the  case  of  Palmer  v.  McCor- 
mick,  28  Fed.  Rep.  541,  the  decision 
was,  that  '*in  such  cases  [t.  e,j  where 
the  proceedings  were  in  rem]  statutes 
authorizing  service  by  publication 
when  personal  service  cannot  be  had, 
are  not  unconstitutional."  The  same 
principle  is  upheld  in  Arndt  v.  Griggs, 
134  U.  S.  316  (authorizing  service  by 
publication  in  suits  to  determine  the 
title  to  land). 

In  the  case  of  /«  re  Empire  City 
Bank,  18  N.  Y.  199,  the  court  by 
Denio,  J.,  has  to  say:  *'  If  we  hold, 
as  we  must,  in  order  to. sustain  this 
legislation,  that  the  constitution  does 
not  positively  require  personal  notice 
in  order  to  constitute  a  legal  proceed- 
ing due  process  of  law,  it  then  belongs 
to  the  legislature  to  determine  in  the 
particular  instance  whether  the  case 
calls  for  this  kind  of  exceptional  legis- 
lation, and  what  manner  of  construct- 
ive notice  shall  be  sufficient  to  rea- 
sonably apprise  the  party  proceeded 
against  of  the  legal  steps  which  are 
taken  against  him.*'  And  this  lan- 
guage is  quoted  and  approved  in  Ma- 
son V.  Messenger,  17  Iowa  272.  But 
both  these  cases  were  decided  before 
the  adoption  of  the  14th  Amendment,at 
a  time  when  the  inhibition  of  the  Fed- 
eral constitution  concerning  due  pro- 
cess of  law  was  confined  to  the  action 
of  the  Federal  courts;  and  it  may 
well  be  doubted  whether  the  same 
reasoning  would  now  be  considered 
correct. 

2.  This  idea  is  presented  in  4 
Minor's  Inst.  (2d  ed.),  [517]  559,  where 
it  is  said :  **  There  is  probably  no  State, 


however,  which  has  empowered  its 
courts  to  render  any  judgment  without 
either  a  personal  summons,  actual  or 
constructive,  or  without  laving  hold  of 
property  of  some  kind  within  its  juris- 
diction ;  and  if  there  be  in  any  State 
such  a  statutory  provision,  it  would  not 
only  be  condemned  by  the  fundamen- 
tal principles  of  justice  which  forbid 
that  anyone  should  be  deprived  of  any 
right,  relating  to  person  or  property, 
without  having  an  opportunity  to  make 
his  defense,  but  it  would  be  plainly 
contrary  to  Amendment  XIV.,  U.  S.- 
Constitution."  And  this  view  is  sus- 
tained in  many  well  considered  cases. 
Pennoyer  v.  NefF,  95  U.  S.  719;  Cooper 
V.  Reynolds,  10  Wall.  (U.  S.)  30S; 
Fairfax  v,  Alexandria,  28  Gratt.  ( Va.^ 
16;  Philadelphia  R.  Co.  f.  Trimble,  10 
Wall.  (U.  S.)  377;  Settlemier  v.  Sulli- 
van, 97  U.  S.  447 ;  Cooler's  Prin.  of 
Const.  Law,  186;  Constititional 
Law,  vol.  3,  p.  712,  and  cases  cited; 
Gray  r,  Hawes,  8  Cal.  562 ;  Pry  or  - . 
Downey,  50  Cal.  388;  19  Am.  Rep.  656. 

In  Batt  T'.  Procter,  45  Fed.  Rep.  515, 
it  was  held  that  statutes  providing  for 
service  by  publication  are  to  be  con- 
strued strictly. 

There  are  some  cases  opposed  to  the 
doctrine  announced  in  the  text,  but 
they  were  all  decided  either  before 
the  14th  Amendment,  or  before'  the 
definite  settlement  of  the  law  by  the 
case  of  Pennoyer  i\  Neflf,  95  U.  S.  714. 

Thus,  in  the  case  of  Burnam  i'.  Com., 
I  Duv.  (Ky.)  210,  decided  in  1S64,  it 
was  held  that  the  Kentucky  act  of 
March  15,  1S62,  authorizing  proceed- 
ings against  officers  of  the  "  provi- 
sional "  government  was  constitutional 
and  valid,  though  it  authorized  judg- 
ments in  personam  to  be  rendered 
upon  service  by  publication. 

An  Exception. — To  this  general  rule 
there  is  an  apparent  exception.  Where 
the  record  on  appeal  shows  that  the 
defendant  appeared  in  the  subordinate 
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determine  what  is  and  what  is  not  due  process  of  law,  and  no  leg- 
islature  can,  by  enactment,  lower  the  limit  which  that  court 
chooses  to  fix  as  to  what  shall  cpnstitute  such  due  process,  though 
it  seems  a  legislature  may  impose  as  many  additional  conditions 
upon  the  suitor  or  plaintiff  as  may  seem  fit.^ 

a.  Effect  in  Proceedings  in  Personam.— It  has  already 
been  seen  that  a  judgment  in  personam  based  upon  any  other 
than  actual  personal  service  of  process  within  the  jurisdiction  of 
the  trial  court,  or  upon  an  appearance  by  the  defendant,  is  of  no 
effect  whatever.*  Neither  the  principles  of  international  comity, 
nor  the  full  faith  and  credit  clause  of  the  constitution,  require 
that  a  court  of  one  State  shall  not  inquire  as  to  whether  the 
courts  of  another  State  have  jurisdiction  in  which  the  judgment 
sought  to  be  enforced  was  rendered.* 


court  and  there  litigated  the  merits  to 
final  judgment,  he  cannot  defeat  an  ap- 
peal by  removing  from  the  jurisdiction 
so  as  to  render  a  personal  service  of 
the  citation  impossible.  In  such  a 
case,  service  by  publication,  according 
to  the  law  of  the  jurisdiction  and  the 
practice  of  the  court,  is  free  from  ob- 
jection, and  amply  sufficient  to  support 
the  judgment  of  the  appellate  court. 
Nations  v.  Johnson,  24  How.  (U.  S.) 
195;  Mandeville  v.  Biggs,  2  Pet  (U. 
S.)  482. 

1.  This  follows  as  a  necessary  conse- 
quence of  the  adoption  of  the  14th 
Amendment  as  a  part  of  the  Federal 
Constitution.  The  term  "due  process 
of  law,"  as  there  used,  means  the  law 
of  the  land ;  and  it  does  not  lie  within 
the  power  of  Congress  or  of  any  other 
legislative  body  to  determine  what 
shall  constitute  due  process.  Thus,  in 
Taylor  v.  Porter,  4  HiH  (N.  Y.)  140; 
40  Am.  Dec.  274,  the  court,  by  Bron- 
son,  J.,  said  :  '*  The  words  *  by  the  law 
of  the  land,'  as  used  in  the  constitu- 
tion, do  not  mean  a  statute  passed  for 
the  purpose  of  working  a  wrong.  That 
construction  would  render  the  restric- 
tion absolutely  nugatory,  and  turn  this 
part  of  the  constitution  into  mere 
nonsense.  The  people  would  be  made 
to  say  to  the  two  houses :  *  You  shall 
be  vested  with  the  legislative  power  of 
the  State,  but  no  one  shall  be  disfran- 
chised or  deprived  of  any  rights  or 
privileges  of  a  citizen,  unless  you  pass 
a  statute  for  that  purpose.  In  other 
words,  you  shall  not  do  the  wrong  un- 
less you  choose  to  do  it.'"  So  in 
Hoke  V.  Henderson,  4  Dev.  (N.  Car.) 
15;  25  Am.  Dec.  677,  it  is  said  that  the 
term  '•*  the  law  of  the  land  "  does  not 
mean  merely  an  act  of  the  legislature. 


If  it  did,  every  restriction  upon  the 
legislative  authority  would  be  at  once 
abrogated.  See  also  Cooley's  Const. 
Lim.  (4th  ed.),  p.  354;  Jones  v.  Perry, 
10  Yerg.  (Tenn.)  59;  30  Am.  Dec.  430; 
Arrowsmith  v.  Burlingim,  4  McLean 
(U.  S.)  498;  Ervine*s  Appeal,  16  Pa. 
St.  256;  55  Am.  Dec.  499;  Com.  i\ 
Byrne,  20  Gratt.  (Va.)  165;  Consti- 
tutional Law,  vol.  3,  pp.  676,  726, 
et  seq.  Compare  Campbell  t».  Eva;is, 
54Barb.  (!<J.Y.)566. 

2.  See  infra ^  this  title.  Service  on 
Non-residents.  Pennoyer  v,  Neff,  95 
U.  S.  714;  £mpire  v.  Darlington,  loi 
U.  S.  87;  Pana  v.  Bowler,  107  U.  S. 
529;  Harkness  v.  Hyde,  98  U.  S.  476; 
Bias  V.  Vance,  32  Miss.  198;  Winfree 
V,  Bagley,  102  N.  Car.  515;  Stow  v, 
Chapin  (Supreme  Ct.),  4  N.  Y.  Silpp. 
496;  Melhop  V.  Doane,  31  Iowa  397; 
7  Am.  Rep.  147;  Robbins  v,  Martin 
(La.  1890,9  So.  Rep.  108.  The  case 
of  Graves  v.  Cushman,  131  Mass.  359, 
in  so  far  as  it  attempts  to  establish  a 
different  doctrine,  has  been  overruled. 
Eliott  u,  McCormick,  144  Mass.  10. 

See  also  Mastin  v.  Gray,  19  Kan. 
458;  27  Am.  Rep.  149;  Price  i;.  Hickok, 
39  Vt.  292  ;  Henderson  v.  Staniford,  105 
Mass.  504;  7  Am.  Rep.  551. 

8.  See  Conflict  of  Laws,  vol.  3, 
p.  531,  note,  and  cases  cited;  Consti- 
tutional Law,  vol.  3,  p.  710-713;  4 
Minor's  Insts.  (2nd  ed.),  [716]  795; 
Thompson  v.  Whitman,  18  Wall.  (U. 
S.)  457;  Knowles  v,  Logansport  Gas 
Light,  etc.,  Co.,  19  WaH.  (U.S.)  58; 
Webster  v,  Reid,  11  How.  (U.  S.)  437; 
D'Arcy  v,  Ketchum,  11  How.  (U.  S.) 
165;  Harris  v.  Hardeman,  14  How.  (U. 
S.)  334;  Gruner  r.  U.  S.,  11  How.  (U. 
S.)i63 ;  Board  of  Public  Works  v.  Col- 
umbia College,  17   Wall.  (U.  S.)  521; 
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b.  Effect  in  Proceedings  in  Rem.— At  common  law  no 
valid  judgment  affecting  personal  property  could  be  rendered 
unless  it  was  founded  on  an  actual  personal  service  of  process,  or 
on  the  defendant's  appearance,  or  on  the  seizure  of  his  property 
within  the  jurisdiction  of  the  court.*  And  by  virtue  of  the  in- 
terpretation which  has  been  given  to  the  14th  Amendment,  the 
same  rule  prevails  in  the  United  States  ;*  so  that  service  by  pub- 
lication is  of  no  effect  except  where  the  proceeding  is  in  rem.  In 
such  proceeding  the  property  is  either  actually  or  constructively 
within  the  possession  of  the  court,  and  the  judgment  is  valid  so 
far  as  it  affects  such  property,*  though  no  further.*  The  judgment 


Salem  v.  Eastern  R.  Co.,  98  Mass.  4^8; 
96  Am.  Dec.  650 ;  Fletcher  v.  Fernll, 
9  Dana  (Ky.)  372;  35  Am.  Dec.  143, 
note ;  Macke/  ads,  Gordon,  34  N.  J.  L. 
286;  Gilchrist  v.  West  Va.,  etc.,  Oil  Co., 
21  W.  Va.  115;  45  Am.  Rep.  557;  Na- 
tional Bank  v,  Peabody,  55  *Vt.  492; 
45  Am.  Rep.  632. 

Mr.  Justice  Bradley,  in  his  opinion  in 
Thompson  v.  Whitman,  18  Wall.  (U. 
S.)  471,  quotes  and  approves  the  lan- 
guage of  Beasley,  C.  J.,  in  Mackay  v. 
Gordon,  34  N.  J.  L.  286,  where  it  is 
said  :  *'  Every  independent  government 
is  at  liberty  to  prescribe  its  own 
methods  of  judicial  process,  and  to  de- 
clare by  what  forms  parties  shall  be 
brought  before  its  tribunals.  But  in 
the  exercise  of  this  power,  no  govern- 
ment, if  it  desires  extra-territorial 
recognition  of  its  acts,  can  violate 
those  rights  which  are  universally  es- 
teemed fundamental  and  essential  to 
society.  Thus  a  judgment  by  the  court 
of  a  State  against  a  citizen  of  such 
State  in  his  absence  and  without  any 
notice,  express  or  implied,  would,  it 
is  presumed,  be  regarded  in  every  ex- 
ternal jurisdiction  as  absolutely  void 
and  unenforceable.  Such  would  cer- 
tainly be  the  case  if  such  judgment 
was  so  rendered  against  the  citizen  of 
a  foreign  State," 

An  appearance,  however,  by  the  de- 
fendant, or  a  personal  service  within 
the  jurisdiction  of  the  trial  court  ren- 
ders the  judgment  valid  in  personam 
as  well  as  in  rem,  and  as  regards  prop- 
erty within  the  State  as  well  as  with- 
out. Maxwell  v.  Stewart,  21  Wall. 
(U.  S.)  71 ;  22  Wall.  (U.  S.)  77;  Mutual 
L.  Ins.  Co.  V.  Harris,  97  U.  S.  331; 
Lafayette  Ins.  Co.  v.  French,  18  How. 
(U.  S.)  404;  Barber  v.  Barber,  21 
How.  (U.  S.)  582. 

1.  Rnle  at  Common  Law. — 4  Minor's 
Insts.  (2d  ed.),  [517]  579;  3  Bl.  Com. 
283-4;  Kilburn  r.  Woodworth,  5  Johns. 


,(N.  Y.)  37;  4  Am.  Dec.  321 ;  Fisher  v. 
Lane,  3  Wils.  297;  Borden  v.  Fitch,  15 
Johns.  (N.  Y.)  121;  8  Am.  Dec.  225. 

There  was  a  qualification  of  this 
principle  in  cases  of  outlawry.  3  Bl. 
Com.  283-4. 

The  reasoning  of  the  court  in  Mason 
V.  Messenger,  17  Iowa  268,  where  it 
goes  upon  the  presumption  that  this 
single  exception  constituted  the  rule 
at  common  law,  is  clearly  erroneous. 

2.  Pennoyer  v.  NeflF,  95  U.  S.  714 : 
Brooklyn  v.  ^tna  L.  Ins.  Co.,  99  U.  S. 
370;  Settlemier  r.  Sullivan,  97  U.  S. 
447;  Freeman  v.  Alderson,  119  U.  S. 
185;  Needham  v,  Thayer,  147  Mass. 
536;  4  Minor's  Inst.  (2d  ed.),  [517] 
559;  Bartlett  v.  Spicer,  75  N.  Y.  534; 
McKinney  v.  Collins,  88  N.  Y.  224; 
Fairfax  v.  Alexandria,  28  Gratt.  (  V^a.) 
16;  Peaslee  v.  Peaslee,  147  Mass.  171; 
Eliot  V.  McCormick,  144  Mass.  10; 
Lydiard  t;.  Chute,  45  Minn.  277;  Mastin 
V,  Gray,  19  Kan.  458;  27  Am.  Rep. 
149. 

8.  Bias  V.  Vance,  32  Miss.  198;  Por- 
ter Lapd,  etc.,  Co.  v.  Baskin,  43  Fed. 
Rep.  323  (proceeding  to  establish  a 
trust  in  real  estate) ;  Perkins  v.  Wake- 
ham,  86  Cal.  580 (action  to  quiet  title); 
Chicago,  etc..  Bridge  Co.  z\  Anglo- 
American  Packing,  etc.,  Co.,  46  Fed. 
Rep.  584;  Vorce  v.  Page,  28  Neb.  294. 
See  also  Ware  v,  Easton  (Minn.  1891), 
48  N.  W.  Rep.  775 ;  Mobley  v.  Lrcop- 
hart,47  Ala.  257. 

4.  Bias  V,  Vance,  J2  Miss.  198;  Rid- 
ley t;.  Ridley,  24  Miss.  648;  Vorcc  v. 
Page,  28  Neb.  294 ;  Lydiard  v.  Chute, 
45  Minn.  277;  Coo  ley's  Const.  Lim. 
(4th  ed.),  p.  (404)  506. 

In  the  case  of  Ridley  v,  Ridlej,  24 
Miss.  657,  the  court  by  Yerger,  J.,  said : 
"  In  proceedings  in  rem,  the  seizure  of 
the  thing  itself  is  deemed  in  most  in- 
stances sufficient  notice  to  all  parties 
interested  in  it  to  come  forward  and 
assert  their  rights,  and  is  substituted 
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in  lieu  of  actual  notice.  In  this  class 
of  cases  the  legislature  sometimes  di- 
rects a  publication  of  some  kind  to  be 
made ;  and,  when  the  law  makes  such 
a  provision,  a  judgment  rendered  with- 
out it  would  be  erroneous,  and  perhaps 
void.  But  where  no  publication  is  re- 
quired, a  judgment  condemning  the 
thing  is  valid,  without  an/  other  notice 
than  its  seizure  according  to  law.'' 

max  Is  a  FrocMdlng  In  Btm.— It  is 
not  easy  to  give  an  accurate  and  com- 
prehensive definition  of  what  consti- 
tutes a  proceeding  in  rem.  The  char- 
acteristics which  belong  to  such  a  pro- 
ceeding are  that  it  is  directed  against 
certain  property  actually  or  construct- 
ively in  the  possession  of  the  court, 
and  the  judgment  or  decree  rendered  is 
valid  only  so  far  as  it  affects  such  prop- 
erty ;  that  it  does  not  seek  to  establish 
any  personal  obligation.  See  i  Greenl. 
Ev.  (4th  ed.),  §§525,  541;  Bouv.  L. 
Diet.  In  Hem ;  Abb.  L.  Diet.  In  Rem\ 
And.  L.  Diet  Res ;  The  Sabine,  loi 
U.  S.  388;  The  Propeller  Commerce,  i 
Black  fU.  S.)  580;  Averill  t\  Smith, 
17  Wall.  (U.  S.)  95;  Day  v.  Micou,  18 
Wall.  (U.S.)  162. 

Examples  of  a  proceeding  in  rem 
might  bKB  multiplied.  The  following 
are  instances  of  what  has  been  held  to 
constitute  such  a  proceeding : 

The  condemnation  and  appropria- 
tion by  a  county  of  land  for  drainage 
purposes.  Cupp  t>.  Seneca  Co.,  19 
Ohio  St.  173;  Miller  v.  Graham,  17 
Ohio  St.  I ;  Pasteur  v.  Lewis,  39  La. 
Ann.  5. 

The  probate  of  .a  will.  Gaines  v, 
Fuentes,  92  U.  S.  21. 

Appropriation  of  estrays.  Campbell 
V,  Evans,  45  N.  Y.  356. 

A  bill  to  establish  a  trust  in  real 
estate.  Porter  Land,  etc.,  Co.  v,  Bas- 
kin,  43  Fed.  Rep.  328. 

A  proceeding  to  foreclose  a  lien  or 
mortgage.  Oswald  v.  Kampmann,  28 
Fed.  Rep.  36 ;  Martin  v.  Pond,  30  Fed. 
Rep.  15. 

The  adjudication  of  title  to  real  es- 
tate situated  within  the  jurisdiction  of 
the  court  making  the  adjudication. 
Arndt  v.  Griggs,  134  U.  S.  316  (Hart  r. 
Sansom,  1x0  U.  S.  151,  distinguished) ; 
Venable  v.  Dutch,  37  Kan.  515;  Adams 
V.  Cowles,  95  Mo.  501 ;  6  Am.  St.  Rep. 
74;  Duruty  v,  Musacchia,  42  La.  Ann. 
357;  Young  V,  Upshur,  42  La.  Ann. 
362;  Dietrich  v.  Lang,  11  Kan.  636. 
See  also  Lawson  7^  Moorman,  85  Va. 
880;  Mason  v,  Benedict,  43  La.  Ann.  397. 

Proceedings  among  heirs  for  parti- 


tion. Glover  v,  Ruffin,  6  Ohio  255; 
Pillsbury  f;.  Dugan,  9  Ohio  117;  34 
Am.  Dec.  427;  Mason  v.  Messenger,  17 
Iowa  261. 

Proceedings  by  guardians  to  sell  the 
land  of  their  wards.  Stall  v,  Macales- 
ter,  9  Ohio  19. 

Suit  to  cancel  conventional  sale  of 
land.     Robbins  v,  Martin,  43  La.  Ann. 

488. 

As  to  a  suit  to  establish  title  to 
shares  of  stock  in  an  incorporated 
company,  see  Kilgour  v.  New  Orleans 
Gas  Light  Co.,  2  Woods  (U.  S.)  144. 

A  bill  for  the  specific  execution  of  a 
contract  to  convey  real  estate  is  not 
strictly  a  proceeding  in  rem  in  ordi- 
nary casea ;  but  where  such  a  procedure 
is  authorized  by  statute,  on  publica- 
tion, without  personal  service  of  pro- 
cess, it  is  substantially  of  that  charac- 
ter. Boswell  V.  Otis,  9  How.  (U.  S.) 
336.  See  also  Robbins  v.  Martin  (La. 
Ann.  1891),  9  So.  Rep.  xo8.  Where  a 
party  tp  a  contract  of  conventional 
sale  sought  its  cancellation  on  the 
ground  that  he  had  been  evicted  from 
a  portion  thereof,  it  was  held  to  be  a 
proceeding  substantially  in  rem. 

Plaintiff  and  defendant  being  part- 
ners, a  proceeding  by  the  former  pray- 
ing for  a  dissolution,  the  appointment 
of  a  receiver  and  an  accounting,  etc.,  is 
not  a  proceeding  in  rem,  Esbach  v. 
Slonaker,  i  Pa.  Dist  Rep.  32. 

In  the  case  of  Cross  v,  Armstrong, 
44  Ohio  St.  623,  a  suit  was  brought 
against  an  insurance  company  by  a 
widow  upon  a  policy  in  which  she  was 
named  as  beneficiary.  The  company, 
by  direction  of  the  court,  brought 
into  court  a  sum  of  money  sufficient, 
to  satisfy  the  amount  due  on  the 
policy,  and  obtained  an  order  requir- 
ing the  administrator  to  appear  and  in- 
terplead with  the  widow  as  to  their  re- 
spective claims  under  the  policy.  The 
court,  holding  that  such  a  proceeding 
was  not  in  rem,  by  Spear,  ].,said  :  **  */« 
rem '  is  understood  to  be  a  technical 
term,  taken  from  the  Roman  law,  and 
there  used  to  distinguish  an  action 
against  the  thing  from  one  against  the 
person,  the  terms  in  rem  and  in  per- 
jo»ai»,  always  being  the  opposite  one  of 
the  other;  an  act  in  personam  being 
one  done  or  directed  against  a  specific 
person,  while  an  act  in  rem  was  one 
done  with  reference  to  no  specific  per- 
son, but  against  or  with  reference  to  a 
specific  thing,  and  so  against  whom  it 
might  concern,  or  *all  the  world.'  A 
proceeding  brought  to  determine  the 
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in  such  case  is,  therefore,  of  no  effect  beyond  the  limits  of  the 


status  of  the  thing  itself,  the  particular 
thing,  and  which  is  confined  to  the 
subject-matter  in  specie^  is  in  rem^  the 
judgment  being  intended  to  determine 
the  state  or  condition,  and,  ipso  facio^ 
to  render  the  thing  what  the  judg- 
ment declares  it  to  be ;  while  a  pro- 
ceeding which  seeks  the  recovery  of  a 
personal  judgment,  is  in  personam.  In 
the  former,  process  may  be  served  on 
the  thing  itself,  and  by  such  service 
and  by  making  proclamation,, the  court 
is  authorized  to  decide  upon  it  without 
other  notice  to  persons,  all  the  world 
being  parties ;  while  in  the  latter,  in  or- 
der to  give  the  court  power  to  adjudge, 
there  must  be  service  upon  those 
whose  rights  are  sought  to  be  affected." 

Proceeding  to  Subject  Decedent^s  Ea- 
tate  to  Debts — Notice  to  Heirs. — A  pro- 
ceeding by  an  administrator  to  subject 
the  estate  of  decedent  to  the  payment 
of  debts  or  legacies  is  one  in  rem^  and 
jurisdiction  is  acquired  without  actual 
notice  to  the  heirs  or  other  parties 
whose  interests  are  to  be  affected  by 
the  decree.  Grignon  r.  Astor,  2  How. 
(U.S.)  338;  McPherson  r.  Cuneliflf, 
II  S.  &  R.  (Pa.)422;  14  Am.  Dec.  642; 
Tongue  v,  Morton,  6  Har.  &  J.'(Md.) 
21;  Adams  v.  Jeffries,  la  Ohio  253; 
40  Am.  Dec.  477;  Paine  v.  Mooreland, 
15  Ohio  442;  45  Am.  Dec.  585;  Shel- 
don V.  Newton,  3  Ohio  St.  500;  Benson 
V.  Cilley,  8  Ohio  St.  604;  Perkins  t\ 
Fairfield,  u  Mass.  228;  Rice  v.  Park- 
man,  16  Mass.  332 ;  Poor  v,  Boyce,  1 2 
Tex.  449.  See  also  Debts  of  Deced- 
ents, vol.  5,  p.  278. 

But  there  are  numerous  and  high 
authorities  to  the  effect  that  where  a 
statute  exists  requiring  notice  to  be 
given  to  the  heirs  or  to  other  parties 
whose  interests  are  to  be  affected  by 
the  decree  sought,  such  notice  must  be 
given  as  the  statute  prescribes ;  and  if  it 
does  not  appear  that  it  has  been  so 
given,  the  judgment  or  decree  is  void 
and  of  no  effect.  The  case  of  Grig- 
non V,  Astor,  2  How.  (U.  S.)  338,  in  so 
far  as  it  sustains  an  opposite  view,  has 
been  much  criticised.  Sitzman  u. 
Pacquette,  13  Wis.  291;  Gibbs  v.  Shaw, 
17  Wis.  201;  84  Am.  Dec.  737;  Blod- 
gett  r.  Hitt,  29  Wis.  169;  Palmer  r. 
Oakley,  2  Doug.  (Mich.)  477;  47  Am. 
Dec.  41 ;  Gwin  v.  McCarroll,  i  Smed. 
&  M.  (Miss.)  351;    Planter's    Bank  r. 

iohnson,  7    Smed.  &   M.  (Miss.)  449; 
babbitt  V.  Doe,  4  Ind.  355  ;  Doe  v.  An- 
derson. 5    Ind.  33 ;  Doe  v,  Bowen,  8 


Ind.  197;  Corwin  v,  Merritt,  3  Barb. 
(N.  Y.)  341  ;  Rigney  r.  Coles,  6  Bosw. 
(N.  Y.)  486  (court  of  inferior  jurisdic- 
tion); Sheldon  v.  Wright,  5  N.  Y.  513. 

In  the  case  of  Sheldon  v.  Wright,  5 
N.  Y.  513,  the  court  by  Foot,  J.,  said: 
**A  surrogate  unquestionably  acquires 
jurisdiction  of  the  subject-matter  on 
the  presentation  of  the  petition  and 
account ;  but  before  he  could  grant  a 
valid  order  of  sale,  he  must  also  ac- 
quire jurisdiction  of  the  person  whose 
rights  were  to  be  affected  by  it,  and 
this  is  accomplished  by  the  publica- 
tion of  the  order.  Such  publication 
must,  therefore,  be  made  before  full 
jurisdiction  is  obtained,  not  because 
the  statute  directs  it,  for  the  statutory 
provision  is  merely  directory,  but  be- 
cause it  is  a  great  and  fundamental 
principle  in  the  administration  of  jus- 
tice that  no  man  can  be  divested  of  his 
rights  until  he  has  had  the  opportuni- 
ty of  l>eing  heard."  Citing  Corwin  t'. 
Merritt,  3  Barb.  (N.  Y.)  345. 

In  the  case  of  Doe  v,  Anderson,  5 
Ind.  36,  the  court  by  Davison,  J.,  said : 
*'The  defendants  insisted  that  as  the 
court  had  jurisdiction  of  the  cause,  its 
order  directing  the  sale  of  the  land 
cannot  be  impeached  collaterally. 
That  position  is  not  correct  until  the 
heirs  are  personally  served  *with  notice 
of  the  petition  and  of  the  time  and 
place  of  hearing  the  same.*  The 
court  had  no  authority  to  order  the 
sale  of  the  premises.  .  .  .  It  is  true 
this  court  has  ruled  that  *where  the 
record  discloses  nothing  on  the  point, 
jurisdiction  of  the  person  will  be  pre- 
sumed,' but  such  presumption  will  not 
be  indulged  against  the  direct  admis- 
sion of  the  defendant  that  the  heirs 
had  no  notice  of  the  suit  in  which  the 
order  of  sale  was  made.*' 

In  the  case  of  Good  r.  Norley.  28 
Iowa  188,  the  question  arose,  and  it 
was  held  by  two  of  the  judges,  that  a 
proceeding  by  an  administrator  to  sub- 
ject the  decedent's  lands  to  the  pay- 
ment of  debts  was  not  a  proceeding  in 
rem^  but  one  in  its  nature  adversary, 
and  a  sale  made  thereunder  in  the  ab- 
sence of  any  notice  to  the  person 
whose  interests  are  to  be  affected  was 
absolutely  void.  The  opinion  of  Beck, 
J.,  contains  a  lengthy  review  of  the 
authorities.  The  other  two  judges  re- 
fused to  pass  upon  the  question  of 
jurisdiction,  and  decided  the  case  upop 
another  point. 
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State  in  which  it  was  rendered.^  Where  the  proceeding  is  in  rem^ 
no  service  of  process  other  than  a  seizure  in  rem  is  essential  to  a 
valid  judgment,  unless  required  by  statute.*  Statutes  providing 
for  publication,  therefore,  haVe  only  the  effect  to  add  to  the  re- 
quirements imposed  upon  the  plaintiff, — they  cannot  lower  what 
has  been  declared  by  the  highest  court  to  be  the  limit  of  due  pro- 
cess of  law.' 

c.  In  Divorce  Proceedings.— An  apparent  exception  to  the 
general  rules  exist  in  divorce  cases,  so  that  a  divorce  may  be 
granted  to  a  resident  from  a  non-resident,  even  though  the  latter 
may  have  had  no  personal  notice  of  the  suit  and  may  not  have 
appeared.* 


1.  See  Conflict  of  Laws,  vol.  3, 
p.  531,  and  cases;  Constitutional 
Law,  vol.  3,  p.  710-713;  4  Minor's 
Inst.  (2d  ed.),  [517]  560;  Mills  v. 
Durj-ee.  7  Cranch  (U.  S.)  484;  Hamp- 
ton V.  McConnel,  3  Wheat.  (U.  S.) 
234;Mayhew  v.  Tnatcher,  6  Wheat. 
(U.  S.)  129;  Vorce  r.  Page,  28  Neb. 
294. 


marriage  relation  between  its  own 
citizens  shall  be  created,  and  the 
causes  for  which  it  maj  be  dissolved. 
One  of  the  parties  guilty  of  acts  for 
which,  by  the  law  of  the  State,  a  disso- 
lution may  be  granted,  may  have 
removed  to  a  State  where  no  dissolu- 
tion is  permitted.  The  complaining 
party  would,  therefore,  fail  if  a  divorce 
3.  Ridley   v.   Ridley,  24   Miss.  657;'    were  sought  in   the   State  of  the   de- 


Paine  v,  Mooreland,  15  Ohio  444 ;  45 
Am.  Dec.  585  ;  Hollingsworth  v,  Bar- 
bour, 4  Pet.  (U.  S.)^475.  See  also 
Cooky's  Const.     Lim.    C4th     ed.),   p. 

403- 

It  is  believed,  however,  that  there  is 
no  jurisdiction  in  which  it  is  not  re- 
quired that  notice  by  publication  or 
a  similar  method  is  not  required  in 
proceedings  in  rem  in  addition  to  the 
mere  seizure  of  property.  See  For- 
eign Attachment,  vol.  8,  p.  321. 

S.  See  Pennoyer  r.  NefT,  95  U.  S. 
714;  4  Minor's  Inst.  (2d  ed.),  [517] 
559.  See  also  supra,  this  title,  Service 
if  on  Non-residents:  Foreign  At- 
tachments, vol.  8,  pp.  291,  321. 

4.  In  Pennoyer  v,  Neff,  95  U.  S. 
734,  the  court  \>y  Field,  J.,  said  :  **  We 
do  not  mean  to  assert,  b}'  anything  we 
have  said,  that  a  State  may  not  au- 
thorize proceedings  to  determine  the 
status  of  one  of  its  citizens  toward  a 
non-resident,  which  would  be  binding 
within  the  State,  though  made  with- 
out service  of  process  .or  personal 
notice  to  the  non-resident.  The  juris- 
diction which  every  State  possesses, 
to  determine  the  civil  status  and 
capacities  of  all  its  inhabitants,  involves 
authority  to  prescribe  the  conditions 
on  which  proceedings  affecting  them 
may  be  commenced  and  carried  on 
within  its  territory.  The  State,  for 
example,  has  absolute  right  to  pre- 
scribe the  conditions  upon  which  the 
22  C.  of  L. 


fendant;  and  if  application  could 
not  be  made  to  the  tribunals  of  the 
complainant's  domicile  in  such  case, 
and  proceedings  be  there  instituted 
without  personal  service  of  process  or 
personal  notice  to  the  offending  party, 
the  injured  citizen  would  be  without 
redress."  Bish.  Marr.  &  Div.,  ^  156. 
See  also  Cooley's  Const.  Lim.  (4th 
ed.),  (405)  507. 

The  determination  of  what  is  and 
what  is  not  due  process  in  divorce 
proceedings  depends  upon  the  light  in 
which  such  proceedings  are  regarded. 
A  divorce  suit  is  properly  partly  in 
rem  and  partly  in  personam.  So  far 
as  it  affects  the  status  of  the  parties, 
it  is  a  proceeding  in  rem;  and  a  valid 
decree  may  be  made  upon  service 
by  publication,  it  being  immaterial 
whether  or  not  notice  was  actually 
brought  home  to  defendant.  Divorce, 
vol.  ^,  p.  751;  Cooley's  Const.  Lim. 
(4th  ed.),  (405)  507;  Hull  V,  Hull,  2 
Strobh.  Eq.  (S.  Car.)  174;  Hubbell 
I/.  Hubbell,  3  Wis.  662;  62  Am.  Dec. 
702 ;  Ditson  v.  Ditson,  4  R.  I.  99,  et 
seq.;  Harrison  v.  Harrison,  19  Ala. 
499;  Mansfield  7^  Mclntire,  10  Ohio 
27;  Barber  v.  Root,  10  Mass.  260; 
■Woodworth  v.  Spring,  4  Allen  (Mass.) 
321;  Trubner  v.  Trubner,  15  Prob. 
Div.  24  (valid  service  made  by  register- 
ed letter);  McFarland  v.  McFarland, 
40  Ind.  458 ;  Tolen  v.  Tolen,  2  Blackf. 
(Ind.)  407;  21  Am.  Dec.  742;  Hard- 
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6.  Upon  Private  Persons — Besidents. — In  case  of  process  against 
private  persons,  actual  service  is  made  merely  by  reading  the 
summons  or  other  process  to  the  party,  and  by  leaving  with  him 
a  copy  of  the  same.  This  is  the  simplest  and  plainest  method, 
about  which  few  difficulties  can  arise,  since  there  can  be  no  doubt 
as  to  whether  the  defendant  was  really  informed  of  the  proceed- 
ing against  him.* 


ing  V.  Alden,  9  Me.  140;  23  Am.  Dec. 
549;  Colvin  V,  Reed,  55  Pa.  St.  375; 
Cook  V.  Cook,  56  Wis.  195;  43  Am. 
Rep.  706 ;  Pennoyer  v,  Neff.  95  U.  S. 

734- 

It  is  said  by  Mr.  Cooley  that  such  a 
service  (f.  e.y  by  publication  alone) 
may  be  sufficient  also  to  empower  the 
court  to  pass  upon  the  question  of  the 
custody  and  control  of  the  children  of 
the  marriage,  if  they  are  within  its 
jurisdiction  at  the  time,  but  only  so 
long  as  they  remain  there.  Cooler's 
Const.  Lim.  (4th  ed.),  (4P5)  507.  See 
also  Divorce,  vol.5,  p.  752,  note  2; 
Kline  v.  Kline,  57  Iowa  386 ;  42  Am. 
Rep.  47  (a  decree  rendered  in  one 
State  upon  service  by  publication  is  of 
no  effect,  in  so  far  as  it  attempts  to  fix 
the  custody  of  the  minor  children  who 
were  then  resident  in  another  State) ; 
Woodworth  v.  Spring,  4  Allen  (Mass.) 
321;  Cook  V,  Cook,  56  Wis.  195;  43 
Am.  Rep.  206. 

In  some  cases,  however,  it  is  main- 
tained that  a  decree  of  divorce,  ren- 
dered without  actual  service  upon  the 
defendant,  or  without  his  appearance, 
is  of  no  effect  beyond  the  jurisdiction  of 
the  court  rendering  it.  0*Dea  r.  0*Dea, 
loi  N.  Y.  23 ;  People  v.  Baker,  76  N. 
Y.  78 ;  32  Am.  Rep.  274 ;  Hunt  v.  Hunt, 
72  N.  Y.217;  28  Am.  Rep.  129;  Piatt's 
Appeal,  80  Pa.  St.  501 ;  22  Am.  L. 
Rev.,  p.  579. 

But  in  so  far  as  the  suit  seeks  to  af- 
fect the  parties  otherwise  than  as  just 
stated,  it  is  a  proceeding  in  personam^ 
and  a  valid  decree  can  be  rendered 
only  when  the  defendant  has  been  act- 
ually served  with  process  within  the 
jurisdiction  of  the  trial  court  or  when 
he  has  actually  appeared.  Divorce, 
vol.  5,  p.  751,  and  cases  cited ;  Cooley's 
Const.  Lim.  (4th  ed.),  (406)  508; 
Crossman  v,  Crossman,  33  Ala.  486; 
Turner  v.  Turner,  44  Ala.  437 ;  Parrish 
V.  Parrish,  32  Ga.  653;  Harding  v, 
Alden,  9  Me.  140;  23  Am.  Dec.  549; 
Com.  V.  Blood,  97  Mass.  538;  Hood  v. 
Hood,  II  Allen  (Mass.)  196;  Bordenr. 
Fitch,  15  Johns.  (N.  Y.)  121;  8  Am. 
Dec.  225 ;  Pawling  v,  Wilson,  13  Johns. 


(N.  Y.)  192;  People  v.  Baker,  76  N. 
Y.  78;  32  Am.  Rep.  274;  Colvin  v. 
Reed,  55  Pa.  St.  375;  Van  Storck  v. 
Griffin,  71  Pa.  St.  240;  Piatt's  Appeal, 
8oPa.  St.  501. 

Compare  Beard  v.  Beard,  21  Ind.  321. 
It  is  said  that  the  injured  party  ^*  must 
seek  redress  in  the  forum  of  the  defend- 
ant, unless  where  the  defendant  has  re- 
moved from  what  was  before  the  com- 
mon domicile  of  both."  Reel  r.  Elder, 
62  Pa..  St  308.  See  also  Denton  v.  Den- 
ton, 41  How.  Pr.  (N.  Y.)  221 ;  Phelps 
r.  Baker,  41  How.  Pr.  (N.  Y.)  237. 

X.  New  I'ork  Code  Civ.  Proc,  §  426; 
Murfree  on  Sheriffs  (2d  ed.),  §  119; 
Matthews  v.  Blossom,  15  Me.  400;  Bor- 
den r.  Borden,  63  Wis.  374 ;  Dresser  r. 
Wood,  15  Kan.  344;  Carter  v,  Daizy, 
42  Miss.  501 ;  Gregory  v.  Harmon,  10 
Iowa  445;  People  v.  Applegarth,  64 
Cal.  229;  Casteel  v.  Hiday,  13  Ind.  536. 

When  a  defendant  refuses  to  accept 
a  copy  of  the  summons  which  is  decor- 
ously offered  him,  after  being  informed 
of  what  the  paper  is ;  or  if  he  runs  off 
while  the  same  is  being  read  to  him, 
the  service  may  be  made  by  depositing 
the  process  in  some  appropriate  place 
in  his  presence,  or  where  it  will  be 
likely  to  come  to  his  possession.  Bor- 
den V.  Borden,  63  Wis.  374;  Van  Rensse- 
laer v.  Petrie,2  How.  Pr.  (N.  Y.)  94; 
Norton  v.  Meader,  4  Sawv.  (U.  S.)  603 ; 
Slaght  V.  Robbins,  13  N.  J.  L.  340; 
People  V.  Bernal,  43  Cal.  385. 

In  case  of  ser\''ice  by  a  person  other 
than  the  sheriff,  it  is  in  some  States 
required  that  a  copy  of  the  summons 
be  both  read  to  the  defendant  and 
left  with  him.  Wilkinson  v.  Bailey,  71 
Wis.  131. 

In  case  of  service  by  leaving  a  copy, 
it  is  not  necessary  that  the  copy  should 
be  certified,  or  that  it  should  contain 
any  endorsement  put  on  the  summons 
by  the  sheriff.  Dresser  v.  Wood,  15 
Kan.  344. 

Where  a  party  when  served  with 
process  is  too  drunk  to  understand  any- 
thing of  what  is  done,  such  service, 
though  properly  made,  will  not  be 
valid.     Murphy  r.  Loos,  104  111.  514. 
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The  precise  manner  of  personal  service  varies  according  to  the 
practice  in  different  States,  some  allowing  reading  alone,*  some 
leaving  a  copy  and  that  alone,  some  requiring  both.*  The  safest 
method  is,  therefore,  both  to  read  the  process  to  defendant  and 
also  to  leave  with  him  a  copy. 


So,  also,  service  by  merely  laying  the 
summons  on  the  body  of  a  man  too  sick 
to  know  anything,  is  invalid.  People 
v.  Judge,  38  Mich.  310. 

Under  a  statute  in  Pennsylvania^ 
-which  requires  service  of  process 
against  one  engaged  in  business  in  an- 
other county  to  be  made  '*at  the  usual 
place  of  business  or  residence,  etc./'  a 
mere  personal  service  is  insufficient. 
Lehigh  Valley  Ins.  Co.  v.  Fuller,  81 
Pa.  St.  398. 

An  important  case  in  Illinois^  has  es- 
tablished it  that  an  arrest  on  a  capias 
without  reading  is  not  a  service  of  pro- 
cess, where  the  defendant  is  discharged. 
But,  in  such  case,  if  the  defendant  had 
been  kept  in  jail  until  court,  he  would 
have  been  before  the  court.  McNab 
V.  Bennett,  66  111.  157. 

In  Rhode  Island^  a  single  attested 
copy  of  a  writ,  containing  summons  and 
attachment,  left  with  the  defendant, 
constitutes  a  sufficient  service  of  the 
summons  under  the  statute.  Green- 
wich Nat  Bank  v.  Hall,  11  R.  I.  124. 
See  also  Sheldon  v.  Comstock,  3  R.  1. 
84;  Conlon  V,  Cassidy  (R.  I.  1891),  23 
Atl.  Rep.  100. 

Article  1220  Rev.  Stat,  of  Texas,  re- 
quires that  where  a  citation  is  served 
outside  the  county  in  which  the  suit  is 
pending,  the  officer  must  deliver  to  de- 
fendant in  person  a  certified  copy  of 
the  petition  accompanying  the  citation. 
As  to  a  return  in  this  method  of  service, 
see  Graves  v,  Drane,  66  Tex.  6c8. 

1.  Hickman  v,  Barnes,  i  Mo.  156; 
Watts  V.  White,  12  Iowa  330;  Cicero 
Tp.  V.  Shirk,  122  Ind.  572 ;  Kirkland  v. 
Hogan,  65  N.  Car.  144;  Waddingham 
V,  St  Louis,  14  Mo.  190. 

Defendant  may  waive  the  readine^, 
and  service  in  such  case  without  it  Is 
valid.  Casteel  v.  Hiday,  13  Ind.  536; 
Gregory  t.  Harmon,  10  Iowa  445. 

It  has  been  held  under  the  Ohio 
statute,  providing  that  summons  shall 
be  served  by  delivering  a  certified  copy 
to  the  defendant,  or  leaving  the  same 
at  his  usual  place,  a  return  of  service 
"by  reading"  showed  an  entire  want 
of  service,  and  a  judgment  thereunder, 
bv  default,  was  void.  Robbins  v, 
Clemmens,  41  Ohio  St.  285. 

But  to  constitute  a  valid  service  by 


reading,  the  whole  of  the  writ  must 
be  read,  and  not  merely  the  material 
parts.    Crary  v.  ©arber,  i  Colo.  172. 

The  North  Carolina  statute  does 
not  require  a  copy  of  the  summons  in 
a  civil  action  before  a  justice  of  the 
peace  to  be  left  with  defendant.  Kirk- 
land V,  Hogan,  65  N.  Car.  144.  See 
also  Ghiradelli  v.  Greene,  56  Cal.  629. 

Where,  however,  a  printed  declara- 
tion and  notice  in  ejectment  were 
served  upon  a  tenant,  who  was  an  illit- 
erate man,  by  telling  him  that  they 
were  a  declaration  in  ejectment,  with- 
out further  reading  or  explaining 
them ;  but  it  appeared  from  other  cir- 
cumstances that  he  must  have  under- 
stood the  nature  of  the  papers  served 
upon  him,  it  was  considered  to  be 
equivalent  to  ^  a  technical  service. 
Jackson  v.  Stiles,  i  Cow.  (N.  Y.)  222. 

If  a  defendant  refuses  to  receive  a 
summons  offered  him  by  the  officer 
having  the  writ  for  service,  the  officer 
,may  return  that  he  delivered  the  sum- 
mons or  he  may  return  the  facts  spe- 
cifically, and  they  will  be  held  to  be  a 
delivery.  Fuller  r.  Kenney,  32  Me.  334. 
Or  in  such  a  case,  the  officer  may  de- 
posit the  copy  in  any  convenient  place 
in  the  presence  of  the  party  and  the 
service  will  be  good.  Norton  r.  Mea- 
der,  4  Sawy.  (U.  S.)  603. 

Where  the  officer  is  required  to  de- 
liver a  copy  of  the  process  to  the 
defendant,  the  return  sufficiently  shows 
that  he  did  so  where  it  avers  that  a 
copy  was  *'left  with  defendant."  Buck 
V,  Buck,  60  111.  105.  Contra,  Hall  v. 
Graham,  49  Wis.  553.  See  also  Niles 
V,  Vanderzee,  14  How.  Pr.  (N.  Y.)  547. 

2.  Case  v.  Colston,  i  Mete.  (Ky.) 
145 ;  Hendley  v.  B^ccus,  32  Tex.  328 ; 
Noleman  v,  Weil,  72  111.  502;  Cairo, 
etc^  R.  Co.  V.  Joiner,  72  III.  520.  See 
also  Brown  v.  Miner,  21  111.  A  pp.  60; 
Greenwich  Nat  Bank  v.  Hall,  11  R.  I. 
124;  Newlove  V.  Woodward,9  Neb.  502. 

In  attachment  cases,  under  the 
Louisiana  practice,  service  of  citation 
must  be  made  in  strict  compliance 
with  the  law,  and  must  be  proved  by 
the  sherifPs  return.  Service  cannot 
be  proved  as  matter  in  fais^  nor  aided 
by  presumption.  Woolridge  v,  Mon- 
teuse,  27  La.  Ann.  79. 
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When  there  is  no  statutory  provision  as  to  the  mode  of  service, 
personal  service,  it  seems,  is  requisite.*  A  subpoena  for  witnesses 
must  be  served  personally.*  The  great  object  of  service  of  pro- 
cess should  be  kept  in  view  and  the  spirit  of  the  requirements 
complied  with ;  any  trick  or  subterfuge  which  deprives  defend- 
ant of  fair  notice  of  the  action  commenced  against  him  is  a  fraud, 
and  invalidates  the  service.*  ^ 

a.  Substituted  Service.— But  it  often  happens  that  the 
officer  is  unable  to  make  actual  personal  service,  owing  to  the 
absence  of  the  defendant  or  inability  to  find  him,  and  then  it  is 
necessary  that  constructive  or  substituted  service  be  made.  In 
cases  of  substituted  service  the  summons  or  other  process  is  left 
with  some  suitable  person,  a  member  of  defendant's  family,  at  his 
last  and  usual  place  of  residence.*     It  is  important  to  remember. 


1.  Romain  v.  Muscatine  Co.,  Morr. 
(Iowa)  357 ;  People  v.  Hurlburt,5  How. 
Pr.  (N.  Y.)  446;  Wright  v,  Douglass, 
3  Barb.  (N.  Y.)  554;  Sleeper  v.  Free 
Baptist  Assoc.,  58  N.  H.  27. 

2.  Bubpcdna. — Greenl.  E^v.  (14th  ed.), 
^315,  and  authorities  cited.  The  reason 
there  given  for  requiring  personal  serv- 
ice is,  that  "otherwise  he  (the  witness) 
cannot  be  chargeable  with  a  contempt 
in  not  appearing  upon  the  summons." 
See  also  i  Starkie's  Ev.  77;  Subpcena. 
Compare  Southern  Steam  Packet  Co. 
V,  Roger,  i  Cheves  Eq.  (S.  Car.)  48. 

3.  Placing,  therefore,  in  the  defend- 
ant's possession  a  summons  disguised 
in  such  a  manner  as  to  conceal  from 
her  its  nature,  just  as  she  is  entering 
on  a  sea  voyage,  is  not  a  good  service ; 
and  a  subsequent  discovery  by  the  de- 
fendant of  the  contents  does  not  make 
it  good.  Bulkley  v.  Bulkley,  6  Abb. 
Pr.  (N.  Y.)  307.  See  also,  in  this  con- 
nection, Mather  v.  Parsons,  32  Hun 
(N.  Y.)  338;  Mason  r.  Libby,  i  Abb. 
N.  Cas.  (N.  Y.)  354;  People  r.  Judge, 
3S  Mich.  310. 

Mere  manual  delivery  of  the  sum- 
mons and  complaint,  which  the  de- 
fendant returns  without  being  in- 
formed that  he  was  entitled  to  keep 
them,  or  that  service  was  intended, 
is  not  a  good  service.  Beekman  v. 
Cutler,  2  Code  R.  (N.  Y.)  51 ;  Nilesr. 
Vanderzie,  14  How.  Pr.  (N.  Y.)547; 
Davison  v.  Baker,  24  How.  Pr.  (N.  Y.) 

39. 

4.  Ames  v.  Winsor,  19  Pick.  (Mass.) 
247;  Augusta  V.  Windsor,  19  Me.  317; 
Orcutt  V.  Ranney,  10  Cush.  (Mass.) 
1S3;  Fredericks.  Clark,  5  Wis.  191; 
King's  Election  Case,  19  Can.  Sup. 
Ct.  Rep.  526;  Compare  c5ost  t;.  Rose, 
17  111.  276. 
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The  provision  under  most  statutes  is 
that  when  defendant  is  **  not  found," 
service  may  be  made  by  leaving  a  copy 
of  the  process  with  any  member  of  the 
defendant's  family  over  fourteen  years 
of  age  at  his  usual  or  last  place  of  resi- 
dence, and  explaining  to  such  person 
its  purport.  And  if  no  member  of  his 
family  be  found  or  none  be  willing  to 
receive  it,  service  may  be  made  by 
posting  a  copy  at  defendant's  last  and 
usual  place  of  residence.  New  2'ork 
Code  Civ.  Proc,  §  436;  4  Minor's  Inst. 
(2d  ed.)  533;  Settlemier  f.  Sullivan,  97 
U.  S.  444;  Succession  of  McCalop,  10 
La.  Ann.  224;  Frederick  r.  Clark,  5 
Wis.  191;  Spiegel  berg  r.  Sullivan,  i 
N.  Mex.  575  (service  of  attachment) ; 
Harris  r.  Hardeman,  14  How.  (U.  S.) 

334- 

Where  the  statute  provides  for  con- 
structive service  of  legal  proces-s,  the 
terms  and  conditions  of  such  service 
must  be  strictly  observed.  Where  only 
one  copy  was  left  for  two  defendants, 
separate  copies  being  necessary,  the 
judgment  will  be  reversed  on  appeal. 
Stewart  v.  Stringer,  41  Mo.  400 ;  97 
Am.  Dec.  278 ;  Brownfield  r.  Dyer,  7 
Bush.  (Ky.)  505. 

Wherever  a  judgment  is  founded 
upon  a  constructive  service,  the  record 
must  show  all  the  facts  necessary  to 
authorize  such  service  («.  e.  that  the 
defendant  was  not  found  after  diligent 
search,  etc.),  and  the  regulations  con- 
cerning that  method  of  service  must 
appear  to  have  been  strictly  followed. 
Settlemier  v,  Sullivan,  97  U.  S.  444 ; 
MuUins  V.  Sparks,  43  Miss.  129;  Cole 
V.  Hocha,  21  La.  Ann.  613  ;  Noyes  t*. 
Hillier,  65  Mich.  636;  Sidles  r.  Reed, 
10  Iowa  589;  Brownfield  r.  Dyer, 
7  Bush    (Ky.)  505;  Hass  v.   Sedla'k,  9 
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Oregon  462  ;  Israel  v,  Arthur,  7  Colo. 
5;  Remain  v.  Muscatine  Co.,  Morr. 
(Iowa)  357;  infra^  this  title,  i?^/frrff. 

How  Snbstltatad  Senrloe  la  Kade. — 
Substituted  service  is  service  made  upon 
one  other  than  the  defendant,  when  he 
cannot  be  found.  The  term  is  here 
used  as  distinct  from  the  term  '*  con- 
structive service,"  although  it  is  really 
nothing  more  than  a  particular  kind 
of  constructive  service.  The  general 
rule  in  regard  to  substituted  service  is 
that  it  must  be  made  upon  some  person, 
a  member  of  the  defendant's  family, 
over  fourteen  years  of  age,  at  his  (the 
defendant's)  usual  place  of  residence. 
It  seems  that  a  failure  in  any  one  of 
these  requisites  will  invalidate  the 
service.  MuUins  v.  Sparks.  43  Miss. 
129;  Bustamente  r.  Bescher,  43  Miss. 
172;  Cole  V,  Hocha,  21  La.  Ann.  613. 

The  contents  or  purport  of  the  writ 
which  is  left  with  a  member  of  defend- 
ant's family  should  be  stated  and  ex- 
plained to  such  person.  Diltz  v.  Cham- 
bers, 2  Greene  (Iowa)  479. 

With  Whom  Copy  Mnst  Im  Left. — In 
some  States  it  is  required  that  the  per- 
son with  whom  a  copy  of  the  process 
is  left  shall  be  over  fifteen  years  of 
age,  others  over  sixteen,  and  still 
others  require  that  it  shall  be  a  white 
person.  This  is  immaterial  here,  how- 
ever, since  it  can  be  found  in  the  code 
of  each  State.  See  Dobbins  x\  Thomp- 
son, 4  Mo.  iiS;  4  Minor's  Inst.  (,2d 
ed.)  533;  Diltz  V.  Chambers,  2  Greene 
(Iowa)  479;  Weber  r.  Weber,  49  Mo. 
45;  Phillips  T'.  Evans,  64  Mo.  17. 

Such  person  must  be  a  member  of 
defendant's  family,  and  the  return  must 
80  state.  Mack  v.  Brown,  73  111.  295 ; 
Von  Roy  v,  Blackman,  3  Woods  (U. 
S.)  98;  infra,  this  title,  Kequisites  of 
Return. 

The  defendant  is  not  bound  by  the 
service  of  a  writ  upon  a  person  with 
whom  there  is  no  evidence  to  connect 
him.    Adams  v.  Town,  3  Cal.  247. 

A  writ  served  on  a  school  district 
bj  attaching  certain  personal  property 
of  the  district  and  leaving  a  true  and 
attested  copy  of  the  writ,  with  the 
officer's  return  thereon,  at  the  house 
of  the  then  usual  abode  of  the  clerk  of 
said  district  in  the  hands  of  his  wife, 
constitutes  a  valid  service.  Dow  v. 
School  Dist.  No.  12,  46  Vt.  108. 

Copy  Mntt  IM  Left  at  Defendant's 
Vmal  or  Laat  Place  of  Residence. — A 
copy  left  with  defendant's  wife,  but 
not  at  his  usual  place  of  residence,  did 
not  constitute  a  valid  service.    Hewitt 


T'.  Weatherby,  57  Mo.  276.  The  same 
principle  in  Arnault  v,  St.  Tulien,  21 
La.  Ann.  630;  Wheeler  v.  wilkins,  19 
Mich.  78;  Castleton  v,  Weybridge,  46 
Vt  474;  Adams  v\  Abram,  38  Mich. 
302. 

Leaving  a  copy  of  process  with  de- 
fendant's clerk,  at  his  store,  is  not  a 
valid  service,  since  such  clerk  is  not  a 
member  of  defendant's  family,  nor  is 
the  copy  left  at  his  usual  place  of 
abode.     Winchester  v.  Cox,   3   Iowa 

57.S. 

The  same  doctrine  was  held  to  ap- 
ply where  a  copy  of  the  summons  was 
left  at  the  defendant's  workshop  with 
his  journeyman  or  his  foreman.  Mayer 
v.  Griffin,  7  Wis.  82;  McConkey  v. 
McCraney,  71  Wis.  576;  and  where 
the  copy  was  left  at  defendant's  place 
of  business.  Lambert  v.  Sample,  25 
Ohio  St.  336. 

Where  process  was  left  with  a  mem- 
ber of  defendant's  family,  at  a  distance 
of  120  feet  from  his  dwelling,  but  in 
the  yard  of  the  dwelling,  it  was  not  a 
sufficient  service  under  a  statute  pre- 
scribing that,  in  the  absence  of  a  de- 
fendant, the  process  should  be  left 
with  some  member  of  his  family  *'  at 
the  dwelling  house  of  such  defend- 
ant." Kibbe  v.  Benson,  17  Wall.  (U. 
S.)  624. 

In  this  connection,  see  Succession  of 
McGalop,  10  La.  Ann.  224;  Rousseau 
V,  Gayarre,  24  La.  Ann.  355.  See  also 
Lee  V.  Macfee,  45  Minn.  33  (defend- 
ant's boarding  house  held  to  be  his 
last  and  usual  place  of  abode) ;  Laney 
V.  Garbee,  105  Mo.  355;  Thomas  t'. 
Richards,  69  Wis.  67i;*Earle  v,  Mc- 
Veigh, 91  U.  S.  503. 

A  hotel  or  boarding  house  for  tran- 
sient guests  where  a  stranger  is 
stopping  for  a  few  daj-s  cannot  be 
considered  his  usual  pface  of  abode. 
White  V.  Primm,  36  III.  416.  Comfare 
Lee  V.  Macfee,  45  Minn.  33. 

In  a  suit  to  enforce  the  lien  of  a 
mortgage  on  property  in  L  county, 
the  return  of  the  sheriff  showed  that 
the  defendant  could  not  be  found,  and 
that  a  copy  of  the  summons  was  de- 
livered to  a  "  member  "  of  the  family, 
'*at  his  usual  place  of  abode  in  said  (L) 
county ; "  on  which  service  the  court 
gave  a  decree  by  default  for  the  sale 
of  the  property  under  which  the  de- 
fendants claimed.  It  was  held,  that  the 
service  was  invalid,  and  the  decree  of 
sale  thereon  null  and  void,  because 
the  return  did  not  show  that  the  sub- 
stituted service  of  the  summons  ifaa 
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however,  that  the  person  upon  whom  such  substituted  service  is 
made  must  be  some  one  other  than  the  plaintiff  in  the  action.* 
The  term  "  usual  or  last  place  of  residence  "  means  the  residence 
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made  at  the  defendant's  usual  place  of 
abode  in  the  State,  in  whatever  county 
it  might  be,  but  only  at  his  usual  place 
of  abode  in  L  county.  Swift  v.  Myers, 
37  Fed.  Rep.  37. 

Where  a  party  leaves  his  house,  being 
a  fugitive  from  justice,  and  there  are  no 
indications  that  he  intends  to  return, 
service  cannot  be  made  on  him  by 
leaving  a  copy  at  his  former  home, 
since  that  is  no  longer  his  place  of 
residence.  Wolff  v,  Shenandoah  Nat. 
Bank  (Iowa,  1891),  50  N.  W.  Rep.  561. 
The  same  is  true  where  a  party  leaves 
the  State  to  reside  elsewhere  perma- 
nently. Schlawig  z\  De  Peyster, 
(Iowa,  1891),  4Q  N.  W.  Rep.  843. 

Roqulsites  of  Copy. — It  is  not  essen- 
tial that  the  copy  left  with  the  defend- 
ant should  have  the  seal  of  the 
original  writ  copied;  nor  will  a 
variance  as  to  the  title  of  the  court  be- 
tween the  copy  of  the  summons  and 
the  complaint  be  sufficient  ground  for 
setting  aside  the  service.  Hughes  r. 
Osborn,  42  Ind.  450;  Glasscock  v. 
Shell,  57  Tex.  215;  Dresser  v.  Wood, 
15  Kan.  344.  See  also  State  v.  Penn- 
sylvania R.  Co.,  41  N.  J.  L.  250:  Era- 
ser V.  Oakdale,  etc.,  Lumber  Co.,  73 
Cal.  187;  Collins  v,  Merriam,  31  Vt. 
622;  Adams  v,  Adams,  64  N.  H.  224 
(original  instead  of  copy  left). 

The  failure  of  the  officer  to  state 
that  the  copy  delivered  was  a  "true 
copy  "  of  the  writ,  renders  the  service 
voidable  only.  Friend  v.  Green,  43 
Kan.  167.  But  in  Lauderdale  v, 
Ennis  Stationery  Co.,  80  Tex.  496,  a 
failure  to  state  that  "  certified  copies  " 
were  left,  was  held  to  invalidate  the 
service. 

When  Allowed. — Substituted  service 
will  not  be  allowed  unless  it  appears 
that  diligent  search  was  made  for  the 
defendant  until  the  time  allowed  for 
personal  service  had  expired.  Brown 
V,  Williams,  39  Mich.  755. 

The  revised  statutes  of  Montana 
provide  for  personal  sertice  always, 
except  in  certain  specified  cases.  A 
substituted  service  on  defendant's  agent 
is,  therefore,  utterly  void,  unless  the 
case  is  within  the  statutory  exceptions. 
Davidson  v.  Clark,  7  Mont.  100. 

Where  a  defendant  leaves  his  State 
merely  temporarily,  no  other  service 
is  necessary  other  than   the  ordinary 


substituted   service.     Giles   v.    Hicks, 
45  Ark.  271. 

Under  ^  89  of  Code  of  North  Caro- 
lina^ re<\\x\T\n%  "personal  service  or  a 
written  admission  thereof,"  leaving 
copy  with  defendant's  wife  at  his  place 
of  abode  is  not  sufficient,  notwithstand- 
ing proof  of  delivery  to  him  by  her 
and  his  verbal  assent  thereto.  Char- 
lotte Bank  v,  Wilson,  80  N.  Car.  200. 
But  in  the  case  of  Dunkle  v.  Elston,  71 
Ind.  585,  the  words  "personally  served" 
as  used  in  the  statute  were  held  to 
have  reference  to  personal  service  as 
distinguished  from  service  by  publi- 
cation ;  and  in  this  sense  service  by  copy 
left  at  defendant's  residence  is  i>er- 
sonal. 

Substituted  service  by  leaving  copy 
at  defendant's  usual  place  of  abode  has 
been  held  valid  and  sufficient  to  sup- 
port a  judgment,  although  defendant 
was  absent  from  home  at  the  time  and 
his  wife,  with  whom  the  copy  had 
been  left,  being  illiterate,  could  not 
read,  so  that  he  had  no  actual  notice  of 
the  proceeding  until  after  judgment. 
Lucas  V,  Wilson,  67  Ga.  356.  See  also 
Hurlbut  V.  Thomas,  55  Conn.  181. 

Substituted  service  is  proper  when  a 
bill  is  brought  to  obtain  a  new  trial  of 
a  cause  at  law  in  the  same  court. 
Oglesbyt'.  Attrill,  14  Fed.  Rep.  214. 

In  the  federal  courts,  on  a  bill  to  en- 
join a  suit  at  law,  if  the  defendant  can- 
not be  found  in  the  district,  process 
may  be  served  on  his  attorneys  in  the 
lawsuit.  Bartlett  v.  Sultan,  19  Fed. 
Rep.  346. 

Where  the  defendant  voluntarily 
left  the  county  of  his  residence  and 
remained  within  the  lines  of  the  con- 
federate army,  judgments  rendered 
against  him  based  upon  constructive 
process,  were  held  valid.  Thomas  v, 
Mahone,  9Bush  (Ky.)  iii. 

In  Federal  Gourta. —  A  substituted 
service  under  State  laws  is  not  allow- 
able in  suits  In  equity  in  the  United 
States  courts.  The  manner  of  serving, 
a  subpoena  is  regulated  by  the  acts  of 
Congress  and  the  rules  of  the  su- 
preme court.  Hyslop  v,  Hoppock.  5 
Ben.  (U.  S.)  533.  Compare  Harris  i'. 
Hardeman,  14  How.  (U.  S.)  334. 

1.  This  is  true,  no  matter  if  the  per- 
son who  is  so  served  is  "  a  member  of 
defendant's  family,  and  the  defendant 
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into  which  the  person,  still  a  resident  of  the  State,  has  moved,  in 
that  State,  last  before  the  service  of  process.^ 

In  New  York,  however,  when  substituted  service  is  necessary 
to  be  made,  an  order  of  the  court  is  required,  which  order  issues 
from  the  court  where  the  action  is  triable,  upon  satisfactory  proof , 
either  by  the  affidavit  of  a  person  not  a  party  to  the  action,  or  by 
the  return  of  the  sheriff  of  the  county  where  the  defendant 
resides,  that  proper  and  diligent  effort  has  been  made  to  serve  the 
process  upon  the  defendant,  and  that  the  place  of  his  sojourn  can- 
not be  ascertained,  or,  if  he  is  within  the  State,  that  he  avoids 
service  so  that  personal  service  cannot  be  made.*  The  proof 
must  be  such  as  to  isatisfy  the  mind  of  the  judge  that  such  a  state 
of  facts  as  entitles  him  to  make  the  order  exists.' 


is  a  minor/*  Hemmer  v.  Wolfer  (111. 
1887),  II  N.  E.  Rep.  885. 

1.  Vaual  and  Last  nace  of  Beildenee. 
— Sturg:is  V.  Fay,  16  Ind.  439;  79  Am. 
Dec  440;  Foot"  V,  Harris,  2  Abb.  Pr. 
(N.  Y.)  454;  Earl  r.  McVeigh,  91  U. 
S.  503. 

This  is  well  explained  in  Hyslop  v. 
Hoppock,  5  Ben.  (U.  S.)  447;  6  Nat. 
Bankr.  Reg.  552,  where  the  court  de- 
clares that  a  subpoena  to  appear  and 
answer  a  bill  in  equky  cannot  be 
served  at  the  last,  or  last  usual,  place 
of  abode,  but  must  be  left  at  the  exist- 
ing* present  dwelling  house,  or  the  ex- 
isting, present,  usual,  customary  place 
of  abode  of  the  defendant. 

Where  the  defendant  resided  at  his 
mother *s  home  in  New  Jersey  during 
the  summer,  though  his  own  house  in 
New  York  was  open  and  in  charge  of 
his  servant,  service  may  be  made  on 
him  by  leaving  a  copy  at  the  house  of 
his  mother  heiore  his  leaving  to  reside 
in  New  York.  Harrison  r.  Farring- 
ton,  35  N.  J.  Eq.  4. 

As  to  what  are  the  exact  limits  of  a 
person's  usual  place  of  abode  it  has 
been  held  that  service  made  within 
the  inclosures  of  a  plantation  on  which 
defendant  resides,  on  a  person  appar- 
ently above  the  age  of  fourteen  years, 
shown  to  have  resided  at  the  time  on 
the  same  plantation  but  not  in  the 
dwelling  house  with  the  defendant,  is 
sufficient  The  whole  plantation  is  de- 
fendant's domicile,  and  service  on  a 
person  living  on  it  is  good.  Succes- 
sion of^McCalop,  10  La.  Ann.  224; 
Rousseau  v.  Gayarre,  24  La.  Ann.  355. 
Compare  Kibbe  v,  Benson,  17  Wall. 
(U.S.)  624. 

See  also,  in  this  connection,Winches- 
ter  V.  Cox,  3  Iowa  575 ;  Mayer  v.  Grif- 
fin, 7  Wis.  82 ;   McConkey  v.  McCra- 


ney,  71  Wis.  576 ;  Hewitt  v.  Weatherby, 
57  Mo.  276. 

2.  New  Tork  Code  Civ.  Proc,  §^ 
435-7;  McCarthy  v.  McCarthv,  16 
Hun  (N.  Y.)  546;  2  Bouv.  L.  Diet., 
Substituted  Service. 

The  provisions  of  this  section  apply 
only  to  cases  in  which  the  defendant 
cannot  be  found  either  in  or  out  of  the 
State,  or  where,  being  in  the  State,  he 
avoidsor  evades  service;  plaintiff  is  not 
entitled  to  an  order  for  substituted  serv- 
ice where  the  papers  show  where  the 
absent  defendant  may  be  found.  Foot 
V,  Harris,  2  Abb.  Pr.  (N.  Y.)  454;  Col- 
lins V.  Campbell,  9  How.  Pr.  (N.  Y.) 
519;  Jones  V,  Derby,  i  Abb.  Pr.  (N. 
V.)  458.  See  also  Clare  v,  Lockard, 
21  Abb.  N.  Cas.  (N.  Y.)  173. 

Under  this  rule  an  order  may  be 
made  in  a  case  where  defendant  being 
sick  and  confined  to  his  bed  at  his  resi- 
dence, the  persons  in  charge  of  him  re- 
fused to  permit  the  officer  to  make  serv- 
ice. Two  of  the  judges  were  of  the 
opinion  that  in  such  a  case  the  defend- 
ant was  "  not  found  "  within  the  mean- 
ing of  the  statute,  while  another  con- 
sidered that  it  was  a  case  of  avoidance 
of  service  by  defendant's  agents.  Car- 
ter V.  Youngs,  42  N.  Y.  Super.  Ct.  169. 

8.  This  question  of  proof  is  fully  dis- 
cussed in  McCarthy  v,  McCarthy,  55 
How.  Pr.  (N.  Y.)  418;  84  N.  Y.  671. 
See  also  Collins  v,  Ryan,  32  Barb. 
(N.  Y.)  647;  Haswell  v,  Lincks,  87  N. 
Y.  637 ;  Simpson  v.  Burch,  4  Hun  (N. 
Y.)3i5;  Bixby  v.  Smith,  3  Hun  (N. 
Y.)  60';  49  How.  Pr.  (N.  Y.)  50;  Bus- 
well  V.  Lincks,  8  Daly  (N.  Y.)  518. 

An  affidavit  of  sheriff's  effort  to  serve 
which  stated  that  he  had  made  proper 
and  diligent  efforts,  that  the  defendant 
could  not  be  found  or  the  papers  served 
personally,  and  that  he  had  left  to  avoid 
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*.  Constructive  Service.— If  the  defendant  has  no  family, 
or  there  is  no  suitable  person  to  receive  it,  constructive  service 
may  be  made  by  leaving  a  copy  in  some  conspicuous  part  of  the 
premises  of  his  **  last  and  usual  place  of  residence.*** 


trouble  with  creditors,  was  held  not 
sufficient  and  to  g^ve  no  jurisdiction. 
Gere  v.  Gunlach,  57  Barb.  (N.  Y.)  13. 

Proof  that  his  wife  stated  that  he  had 
gone  to  Ohio  and  that  she  did  not  ex- 
pect him  back  this  summer,  except  on 
a  visit,  was  considered  not  sufficient  to 
authorize  the  order.  Collins  z\  Camp- 
field,  9  How.  Pr.  (N.  Y.)  519. 

1.  The  copy  must  be  left  at  defend- 
ant's last  and  usual  place  of  residence, 
not  at  his  store  or  office.  Lambert  r. 
Sample,  25  Ohio  St.  336;  Hays  v. 
Bank  of  U.  S.,  i  Wright  (Ohio)  563. 
Compare  Phcenix  Mut.  L.  Ins.  Co.  v, 
Wulf,  9  >Biss.  (U.  S.)  285.  Compare, 
also,  Smith  v.  Parke,  2  Paige  (N.  Y.) 
^98;  Hyslop  T'.  Hoppock,  5  Ben.  (U. 
S.)447/ 

And  the  term  *'  usual  place  of  abode 
or  residence,"  means  his  place  of  abode 
at  the  time  of  service  of  the  process. 
Gadsden  v,  Johnson,  i  Nott  &  M.  (S. 
Car.)  89;  Capehart  v.  Cunningham,  12 
W.  Va.  750.  A  return  stating  that  a 
copy  was  left  at  defendant's  last  and 
usual  place  of  abode  in  C.  county  does 
not  show  proper  service,  since  it  failed 
to  show  that  such  abode  in  C.  county 
was  his  '*  last  and  usual  place  of  abode." 
Sanborn  v.  Stickney,  69  Me.  343. 
Contra,  Healey  v.  Butler,  66  Wis.  9. 

A  notice  posted  upon  a  house  seven 
months  after  it  had  been  vacated  by 
the  defendant  and  his  family,  and 
while  they  were  residing  within  the 
confederate  lines,  was  not  posted  up  on 
his  "usual  place  of  abode,"  and  a 
judgment  founded  on  such  defective 
notice  was  absolutely  void.  Earle  v. 
McVeigh,  91  U.  S.  503. 

Where  a  sheriff  by  mistake  left  the 
copy  of  a  writ  against  J  at  the  house  of 
T's  brother,  but  met  and  told  J  of  the 
fact  on  the  same  evening,  and  J  replied 
that  he  would  get  the  copy  and  accept 
the.  service,  whereupon  the  sheriff  re- 
turned the  writ  **  served  the  w^ithin  by 
personal  service,"  it  was  held  that  J 
was  estopped  from  denying  the  service. 
Johnson  x\  Johnson,  53  Ga.  449. 

When  a  defendant  resides  alternate- 
ly in  two  counties  or  parishes,  without 
having  made  a  declaration  of  residence, 
he  must  be  cited  where  he  appears  to 
have  his  principal  establishment  or 
habitual  residence.     If  his  residence  in 


each  parish  seems  to  be  nearly  of  the 
same  nature,  he  may  be  cited  in  either, 
as  the  plaintiff  may  elect.  Evans  v. 
Payne,  30  La.- Ann.  498;  Taylor  v. 
Bach,  17  La.  Ann.  61. 

A  hotel  or  boarding  house,  at  which 
a  stranger  from  another  State  is  so- 
journing for  a  few  days,  cannot  be  con- 
sidered as  his  '*  usual  place  of  abode." 
White  V.  Primm,  36  111.  416. 

Nor  can  one's  berth  in  a  ship  be 
considered  his  "  usiltil  and  last  place  of 
residence."  Craig  v,  Gisborne,  13  Gray 
(Mass.)  270. 

If  a  summons  be  left  at  a  certain 
place  agreeably  to  the  defendant's  di- 
rections, he  cannot  take  advantage  of 
its  not  having  been  left  at  his  usual 
place  of  abode.    Taylor  v.  Cook,  i  N. 

J-  L.  54- 

The  process  when  left  at  the  abode 
of  th^  defendant  must  be  left  in  a  con- 
spicuous place — one  where  he  would 
be  likely  to  see  it ;  e,  g.,  fastening  it  to 
his  front  door,  or  leaving  it  lying  on 
his  table,  etc.  Ramsey  v.  Barbaro,  13 
Smed.  &  M.  (Miss.)  293;  Castleton  -\ 
Wey bridge,  46  Vt.474;  Wistar  v,  Phila- 
delphia, 86  Pa.  St.  215. 

Giving  a  copy  of  the  Mrrit  to  one  of 
defendant's  negro  servants  on  the  piaz- 
za of  his  dwelling  house  is  a  sufficient 
compliance  with  a  statute  requiring  it 
to  be  left  "at  some  obvious  part  of  the 
house."  Alston  v.  Bowers,  i  Nott  & 
M.  (S.  Car.)  458. 

The  statutory  provision  in  Neiv  Tork 
that  every  notice  or  other  paper  re- 
quired to  be  served  upon  a  sheriff  may 
be  served  by  leaving  the  same  at  his 
office,  is  to  be  construed  as  referring  to 
papers  in  respect  to  which  it  is  the 
sheriffs  duty  to  provide  official  care 
and  attention,  and  which  are  served  on 
him  as  sheriff  by  virtue  of  his  office; 
not  to  those  which  concern  him 
personally.  Sherman  v,  Conner,  16 
Abb.  Pr.  N.  S.  (N.  Y.)  396;  50  How. 
Pr.  (N.  Y.)  29. 

As  to  service  upon  sheriff,  see  also 
Dunford  v.  Weaver,  84  N.  Y.  445. 

A  law  of  Ohio^  authorizing  a  service 
of  process  to  be  made,  where  the  de- 
fendant had  absented  himself  to  avoid 
process,  by  leaving  a  true  copy  at  his 
dwelling  house,  will  not  he  held  invalid 
in  Kentucky,  as  between  two  citizens  of 
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The  statute  allowing  substituted  or  constructive  service,  being 
a  departure  from  the  common  law,  must  be  strictly  observed  and 
its  requirements  carefully  complied  with.* 

Another  mode  of  constructive  service  is  that  by  publication  of 
the  summons  in  a  newspaper  for  a  certain  length  of  time.  The 
character  and  effect  of  this  mode  of  service  is  set  forth  elsewhere  * 

c.  Upon  Several  Defendants. — Where  an  action  is  brought 
against  several  defendants  jointly,  and  only  a  portion  of  the  num- 
ber are  served,  such  service  will  not  sustain  a  judgment  against 
those  who  are  not  served.  The  mere  fact  that  these  latter  are 
joined  in  an  action  with  the  former  does  not  deprive  them  of 
their  constitutional  right  to  have  service  of  process.^  The  com- 
mon law  rule  requires  that  before  any  proceedings  can  be  had,  all 


Ohio.     Biesenthall  v.  Williams,  i"  Duv. 
(Kv.)  329;  85  Am.  Dec.  629. 

A  writ  cannot  be  served  upon  three 
defendants  by  leaving  a  single  copy  at . 
the  house  where  they  all  reside,  al- 
though they  may  all  be  of  the  same 
family  and  there  is  no  other  family  in 
the  house.     Rogers  v,  Buchanan,  5§  N. 

H.47. 

Where  an  original  probate  petition 
and  order  of  notice  instead  of  copies, 
were  left  at  the  defendant's  place  of 
abode,  it  was  a  valid  service.  Adams 
V.  Adams,  64  N.  H.  224. 

1.  4  Minor's  Inst.  (3d  ed.)  533; 
Settlemier  zk  Sullivan,  97  U.  S.  447 ; 
Galpin  z\  Page,  18  Wall.  (U.  S.)  350; 
McDonald  v.  Vaughan,  13  La.  Ann. 
405;  Boyland  r.  Boyland,  18  111.  551; 
Brownfield  r.  Dyer,  7  Bush  (Ky.)  505; 
Scorpion,  etc.,  Min.  Co.  v.  Marsano,  10 
Nev.  370;  Likens  v.  McCormick.  39 
W^is.  313;  Brown  7-.  Tucker,  7  Colo. 
30;  Snyder  v.  Snyder,  25  Ind.  399; 
Eskridge  v,  Jones',  i  Smed.  &  M. 
(Miss.)  595. 

Statutes  authorizing  constructive 
service  are  to  be  strictly  construed. 
Pollard  V,  Wegener,  13  Wis.  569;  and 
such  service  can  never  be  allowed  ex- 
cept where  personal  service  is  shown 
to  be  impracticable.  Knox  z\  Miller, 
i8  Wis.  397. 

2.  Serrloe  by  PubUcation.— The  effect 
of  such  service  is  treated  supra^  this 
title,  Service  Upon  Non-residents; 
Service  by  Publication, 

Concerning  the  manner  and  charac- 
ter of,  and  mode  of  carrying  out,  such 
service,  see  Notice,  vol.  16,  pp.  808, 
et  seq, 

8.  Anderson  r.  Brown,  16  Tex.  554; 
Central,  etc.,  R.  Co.  f.  Morris,  68  Tex. 
49;  28  Am.  &  Eng.  R.  Cas.  50;  Fulton 
f.  State,  14  Tex.  App.  32;  Covington 


V,  Burleson,  28  Tex.  368  (although  de- 
fendants are  husband  and  wife) ;  Tay 
z\  Hawley,  39  Cal.  95 ;  Gay  v.  Richard- 
son, 18  Pick.  (Mass.)  417;  Curtis  v. 
Gaines,  46  Ala.  455 ;  Oliver  v.  Hutto, 
5  Ala.  211;  overruling  Williams  v. 
Lewis,  2  Stew.  (Ala.)  4J ;  Whitney  v. 
Silver,  22  Vt.  634;  Hubbard  v.  Dubris, 
37  Vt.  94;  Grider  v,  Payne,  9  Dana 
(Ky.)  188;  Ford  r.  Munson,  4  N.  J.  L. 
93 ;  Snow  V.  Grace,  25  Ark.  570;  Bar- 
ton V.  Pettit,  7  Cranch  (U.  S.)  194; 
Hall  V,  Lanning,  91  U.  S.  166.  See 
also  Burnett  v.  Menifee,  4  Ark.  140; 
Dresser  v.  Wood,  15  Kan.  344;  Con- 
nor V.  Madden,  57  Me.  410;  Hawes  on 
Jurisdiction,  §  238.  Compare  Whitney 
V.  Silver,  22  Vt.  634. 

In  a  case  where  there  were  two  de- 
fendants having  the  same  name,  and 
service  was  made  upon  one  only,  and 
one  had  died,  and  it  did  not  appear 
upon  which  one  service  had  been  made, 
the  service  was  held  insufficient  for 
any  purpose  whatever.  Grider  v. 
Payne,  9  Dana  (Ky.)  188. 

In  no  case  can  a  personal  judgment 
be  rendered  against  a  person  not  act- 
ually served  with  process.  If  a  court 
attempt  to  assume  jurisdiction  over  a 
joint  obligor  not  served  with  process, 
the  judgment  rendered  is  absolutely 
void  as  regards  such  obligor  not  served. 
Word  V.  Watkinson,  17  Conn.  500;  44 
Am.  Dec.  570,  note ;  McDoel  v.  Cook, 
2  N.  Y.  no;  Allen  v.  Chadsey,  i  Ind. 
399;  Brockman  v,  McDonald,  16  111. 
112;  Johnson  v.  Vaughan,  9  B.  Mon. 
(Ky.)  217;  Board  of  Public  Works  v. 
Columbia  College,  17  Wall.  (U.  S.) 
527 ;  Phelps  V,  Brewer, 9  Cush.  (Mass.) 
390;  ^7  Am.  Dec.  ^6;  Mason  v.  El- 
dred,  6  Wall.  (U.  S.)  239. 

In  this  last  case  the  effect  of  a  judg- 
ment obtained    under    the    Michigan 
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of  several  joint  defendants  must  have  been  served,  and  this  rule 
remains  in  force,  where  there  is  no  statutory  provision  otherwise.* 
In  many  States  it  is  provided  that  in  an  action  against  several 
joint  contractors,  service  upon  such  as  can  be  found  within  the 
State  will  authorize  proceedings  to  be  had  against  those  who  are 
so  served.* 


I 


joint  debtor  act  which  provided  that 
**Such  judgment  should  be  conclusive 
evidence  of  the  liabilities  of  the  de- 
fendant who  was.  served  with  process 
in  the  suit  or  who  appeared  therein ; 
but  against  every  other  defendant  it 
shall  be  evidence  only  of  the  extent  of 
the  plaintiff's  demand  after  the  liability 
of  such  defendant  shall  have  been  es* 
tablished  by  other  evidence,"  was  con- 
sidered.    The  court,  by  Field,  J.,  said : 

**  Judgments  in  cases  of  this  kind 
against  the  parties  not  served  with 
process  or  who  do  not  appear  therein, 
have  no  binding  force  upon  them  per- 
sonallv.  The  principle  is  as  old  as  the 
law  that  no  one  shall  be  personally 
bound  until  he  has  had  his  day  in  court, 
which  means  until  citation  is  issued  to 
him  and  opportunity  to  be  heard  is  af- 
forded. Nor  is  the  demand  against  the 
parties  not  served  merged  in  the  judg- 
nxent  against  the  party  brought  into 
court."  See  also  Baxter  v.  Grove 
(Mich.  1892),  53  N.  W.  Rep.  294;  Oak- 
ley V,  Aspinwall,  4  N.  Y.  521 ;  Carman 
V.  Townsend,  6  Wend.  (N.  Y.)  206; 
Bruen  v.  Bokee,  4  Den.  (N.  Y.)  56;  47 
Am.  Dec.  239;*  Wood  v.  Watkinson,  17 
Conn.  500;  44  Am.  Dec.  562,  570,  note. 
Compare,  as  to  effect  of  such  judgment 
on  joint  property,  Magovern  v.  Rob- 
ertson, 59  Hun  (N.  Y.)  627. 

In  a  suit  against  two  defendants,  the 
fact  that  no  summons  was  served  on 
one,  nor  judgment  rendered  against 
him,  does  not  invalidate  the  judgment 
against  the  other,  who  was  properly 
served.  Wise  v.  Hyatt  (Miss.  1891), 
10  So.  Rep.  37. 

1.  Barton  v,  Pettit,  7  Cranch  (U.  S.) 
194 ;  Edwards  v.  Carter,  i  Stra.  473. 

But  a  defendant  who  is  liable  for  an 
injury  to  the  full  extent  of  the  dam- 
ages without  right  of  contribution  or 
other  defense  cannot  object  that  sum- 
mons has  not  been  served  upon  him. 
McKenzie  v.  Hackstaff,  2  £.  D.  Smith 
(N.  Y.)  75. 

In  a  joint  action  on  a  promissory 
note  against  third  parties,  if  the  suni- 
mons  is  executed  on  two  of  the  defend- 
ants, and  return  not  found  as  to  the 
third,  and  in  that  posture  of  the  case 


the  plaintiff  continues  the  cause  as  to 
the  defendant  not  found,  and  takes  a 
judgment  against  the  other  two,  the 
entire  case  is  thereby  discontinued. 
Curtis  V.  Gaines,  46  Ala.  455. 

In  the  case  of  McBeath  v.  Spann,  7 
Ala.  201,  a  writ  was  issued  against 
three  persons,  and  served  upon  one, 
and  returned  not  found  as  to  the  other 
two;  thereupon,  an  alias  was  issued 
against  all  without  noticing  the  partial 
service  and  returned  executed  as  to  the 
latter  two,  and  not  found  as  to  the  one 
previously  served.  It  was  held  that  the 
service  of  the  original  writ  was  not 
vacated  by  the  alias  or  the  proceedings 
thereon. 

2.  See  Gay  v.  Richardson,  18  Pick. 
(Mass.)  417;  Central,  etc.,  R.  Co.  v, 
Morris,  68  Tex.  49;  Head  v.  Daniels, 
38  Kan.  I ;  Call  r.  Hagger,  8  Mass.  423 ; 
Denny  v.  Ward,  3  Pick.  (Mass.)  199; 
Houston  V,  Pepp^rl,  32  Neb.  828; 
Parker  v,  Danforth,  16  Mass.  299; 
Kennedy  r.  Patton,  Minor  (Ala.)  77; 
Morris  v.  Knight,  i  Blackf.  (Ind.)  106. 
Compare  Bartlett  v.  Robbins,  5  Met. 
(Mass.)  184;  Pegram  v.  U.  S.,  i  Marsh. 
(U.  S.)  261;  Craig  v.  Cummin^,  2 
Wash.  (U.  S.)  505;  Aukeny  r.  Black- 
iston,  7  Oregon  407.  Under  such  stat- 
utes a  resident  defendant  cannot  have 
a  process  quashed  because  there  was 
no  service  upon  a  non-resident  co- 
defendant.  Comins  v.  Jones,  54  Vt. 
560. 

In  Connecticut^  there  is  a  statute 
which  provides  that  "in  actions  on 
joint  contracts,  if  all  the  defendants  are 
not  inhabitants  of  this  State,  service 
upon  such  as  are  inhabitants  shall  be 
sufficient  notice  to  maintain  the  suit 
against  all  the  defendants.''  Under  this 
statute  it  is  said  to  be  not  necessary 
that  the  defendant  on  whom  service  is 
made  should  be  an  inhabitant  of  the 
State,  but  it  is  sufficient  if  he  is  tem- 
porarily within  the  State  at  the  time 
when  service  is  made  upon  him;  and 
the  judgment  rendered  under  the  pro- 
visions of  this  statute  against  all  the 
defendants  is  conclusive  upon  the  de- 
fendant upon  whom  service  was  made, 
and  holds  for  the  purposes  of  execu- 
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Proper  service  is  made  upon  several  defendants  by  actual  per- 
sonal service  upon  each,  or,  if  service  be  made  by  copy,  a  separate 
copy  must  be  furnished  to  each,  and  one  copy  for  all  is  not 
sufficient.* 

In  a  case  where  there  are  two  defendants,  and  upon  one  per- 
sonal  service  has  been  made,  and  upon  the  other  substituted 
service,  the  plaintiff  cannot  proceed  to  judgment  until  the  time 
allowed  after  the  substituted  service  has  expired,  when  he  must 
enter  judgment  against  both  at  the  same  time  * 

d.  Upon  Infants. — The  matter  of  service  of  process  upon 
infants  is  one  regulated  almost  exclusively  by  statute.  It  is  a 
universal  requirement  that  service  shall  be  made  not  only  upon 
the  infant  himself  generally,  but  also  upon  some  person  connected 
with  him  as  guardian.  It  is  sufficient  here  to  state  the  decisions 
which  have  been  made  upon  the  subject,  the  statutory  regulations 
being  found  in  the  various  codes.* 


tion  the  property  of  any  of  the  other 
defendants  that'  may  have  been  at- 
Uched  in  the  suit.  Bishop  v.  Vose,  27 
Conn.  I.  See  also  same  principle  in 
Southmayd  v.  Backus,  3  Conn.  474; 
Mills  V.  Bishop,  Kirby  (Conn.)  4; 
Bishop  V.  Bull,  1  Day  (Conn.)  141. 
See  also  Wood  v.  Watkinson,  17  Conn. 
500;  44  Am.  Dec.  562. 

A  suit  was  brought  by  a  citizen  of 
Illinois  in  the  southern  district  of  Ohio^ 
upon  a  joint  contract  against  two  de- 
fendants, one  of  whom  resided  in  that 
district  and  the  other  in  the  State  of 
Indiana.  The  declaration  averred  the 
residence  of  the  defendants,  and  the 
return  of  the  marshal  showed  service  on 
both,  but  the  declaration  did  not  aver 
that  the  defendant  residing  in  Indiana 
was  served  within  the  southern  district 
of  Ohi^  It  was  held  that  in  such  a  case 
it  was  not  necessary  to  aver  on  the 
record  that  the  defendant  residing  in 
Indiana  was  served  within  the  said 
district,  and  that  by  virtue  of  $  i,  act 
February  28, 1839,  jurisdiction  was  con- 
ferred on  the  court  to  proceed  to  the 
trial  and  adjudication  of  such  suit  as 
against  all  parties  regularly  served  with 
process.  McCIoskey  v,  C5obb,  2  Bond 
(U.  S.)  16. 

In  some  of  the  States,  statutes  have 
been  passed  which  permit  judgment  to 
be  entered  in  form  against  all  of  sev- 
eral joint  defendants,  but  which  limit 
the  execution  to  be  issued  thereon  to 
the  joint  property  of  all  the  defendants 
and  to  the  separate  property  of  the  de- 
fendants actually  served  with  process 
in  the  suit  In  several  of  the  States, 
the  constitutionality  of  such  statutes 


has  been  either  impliedly  or  expressly 
upheld.  See  Tohnson  v.  Lough,  22 
Minn.  203;  Lahey  v.  Kingon,  13  Abb. 
Pr.  (N.  Y.)  192;  Kidd  v.  Brown,  2 
How.  Pr.  CN.  Y.)  20;  Guimond  v. 
Nast,  44  Tex.  1 14 ;  Whitmore  v.  Shiv- 
erick,  3  Nev.  288. 

But  even  under  such  statutes,  the 
defendant  may  shov^  in  avoidance  of 
the  judgment  that  he  was  not  a  joint 
contractor,  since  it  is  this  fact  alone 
which  makes  the  judgment  binding. 
Harper  v.  Brink,  24  N.  J.  L.  333. 

But  in  the  case  of  Tay  v.  Hawley,  39 
Cal.  95,  such  a  statute  as  mentioned 
above  was  held  unconstitutional  in  the 
most  express  terms.  See  also  Hancock 
V.  Preuss,  40  Cal.  572  ;  Mason  v.  Deni- 
son,  15  Wend.  (N.  Y.)  64;  Treat  v. 
McCall,  10  Cal.  511;  Bowen  v.  May, 
12  Cal.  349;  Bonesteel  v.  Todd,  9  Mich. 
371;  80  Am.  Dec.  90.  Compare  Sac- 
ramento Sav.  Bank  v,  Spencer,  53  Cal. 
737  (service  on  one  of  three  defend- 
ants held  to  be  sufficient). 

1.  Bugbee  v,  Thompson,  41  N.  H. 
183;  Thompson  v.  Griffie,  19  Tex.  115; 
Holliday  v.  Steel,  65  Tex.  88. 

2.  Orr  V,  McEwen,  i6  Hun  (N.  Y.) 
625.  See  also  Kernochan  v.  Bland,  59 
How.  Pr.  (N.  Y.)  97. 

8.  Thus,  Civil  Code  Kentucky,  §  52,  as 
amended  January  16,  1883,  requires  a 
summons  against  an  infant  under  four- 
teen years  of  age  to  be  served  upon 
his  father,  then  upon  his  guardian ;  if 
there  be  none,  then  upon  his  mother, 
etc.  If  it  is  shown  by  affidavit  that  all 
the  persons  above  named  are  plaintiffs 
to  the  action,  the  court  shall  appoint 
a  guardian  ad  litem^  and  the  summons 
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e.  Upon  Persons  Confined. — Where  a  person  is  in  confine- 
ment in  the  jail  or  State  prison,  service  upon  him  may  be  made 
by  serving  a  copy  of  the  process  upon  the  keeper  of  the  jail  or 
prison,  or  in  some  cases  it  may  be  served  upon  the  prisoner  him- 
self.* In  the  case  of  insane  persons  who  are  undergoing  confine- 
years  of  age.  It  has  been  held,  that 
service  on  the  father  of  several  de- 
fendants under  that  age  is  good  as 
to  an  unchristened  infant  described 
in  the  summons,  where  a  guardian 
ad  litem  is  api>ointed  and  defense 
is  made  for  all,  though  the  father 
is  a  party  plaintiff,  and  the  sheriffs 
return  mentions  the  other  children, 
but  does  not  mention  such  infant. 
Donaldson  v.  Stone  (Ky.  1889),  11 
S.  W.  Rep.  462.  Service  on  the 
infant  herself  under  this  statute 
is  entirely  insufficient.  Jenkins  r. 
Crofton  (Ky.  1888),  9  S.  W.  Rep.  406. 
It  Must  be  Upon  Some  One  Other  than 
the  Plaintiff. — The  principle  that  serv- 
ice upon  the  plaintiff  in  an  action  is 
never  sufficient,  applies  here  as  well  as 
elsewhere.  Thus  on  a  bill  in  chan- 
cery by  a  stepfather  against  his  step- 
children, to  subject  their  lands  to  sale, 
the  service  of  summons  by  delivery  of 
a  copy  thereof  to  the  complainant',  in- 
forming him  of  its  contents,  will  con- 
fer no  jurisdiction  on  the  ^ourt  as  to 
the  persons  of  the  defendants,  and  a 
decree  of  sale  upon  sucl^  service  will 
be  void  as  to  them.  Hemmer  v.  Wol- 
fe r,  124  111.  436. 

1.  Johnson  z\  Johnson,  Walker 
(Mich.)  309;  Dunn*s  Appeal,  35  Conn. 
82  ;  Smith  v.  McGlasson,  7  J.  j.  Marsh. 
(Ky.)  154  ;  Hix  v.  Sumner,  50  Me.  290 
(service  "within  the  prison  to  be  by 
deputy  warden  upon  the  prisoiler). 

As  to  service  upon  defendant  per- 
sonally while  in  prison,  see  Davis  v. 
Duffie,  8  Bosw.  (N.  Y.)  617;  i  Abb. 
App.  Dec.  (N.  Y.)  486;  State  v.  Wash- 
ington, 37  La.  Ann.  828;  Phelps  v. 
Phelps,  7  Paige  (N.  Y.)  150;  Ne^ 
Tork  Code  Civ.  Proc,  §  429;  Bland  r*. 
Bland,  L.  R.,  3  P.  &  D.  233;  I2  Moak's 
Rep.  688 ;  Smith  v,  McGlasson,  7  J.  J. 
Marsh  (Ky.)  154. 

In  one  case,  the  defendant  was  sen- 
tenced to  the  State  prison  for  four 
years;  during  that  time  his  family  re- 
sided in  the  dwelling  house  which  he 
had  occupied  previously  to  his  sen- 
tence. The  court  held  that  service  in 
such  a  case  by  leaving  a  copy  of  the 
writ  of  attachment  at  such  dwelling 
place  was  a  legal  service.  Grant  r. 
Dalliber,  11  Conn.  234. 


shall  be  served  on  him.  See  Donaldson 
t;.  Stone  (Ky.  1889),  11  S.  W.  Rep.  462. 

In  Mt'ssourt,  service  on  infants  is  to 
be  made  precisely  as  if  they  were 
adults.  Baumgartner  v.  Guessfeld,  38 
Mo.  36.  But  acknowledgment  in 
writing,  on  the  writ,  of  the  service  of 
summons  can  only  be  made  by  adults 
or  those  capable  of  acting  for  them- 
selves. A  minor  may  not  do  it,  nor 
his  guardian  for  him.  Kansas  City, 
etc.,  R.  Co.  V.  Campbell,  62  Mo.  585. 

So  also  substituted  service  may  be 
made  upon  two  minors  by  leaving  a 
copy  with  their  mother  as  a  member 
of  the  family  of  each.  Weber  v.  Weber, 
49  Mo.  45. 

In  Indiana^  it  is  held  that  process 
should  be  served  on  infant  defendants 
in  chancery,  in  the  same  rhanner  as  if 
they  were  adults ;  and  to  enable  them 
to  plead,  answer,  or  demur,  a  guardian 
ad  litem  for  them.should  be  appointed. 
Hough  t'.  Canby,  8  Blackf.  (Ind.)  301 ; 
De  La  Hunt  z'.  Holderbaugh,  58  Ind. 
285. 

In  nearly  all  the  other  States,  serv- 
ice upon  infants,  in  actions  wherein 
they  are  defendants,  is  required  to  be 
made  in  a  way  different  from  that 
upon  adults;  generally  by  service 
upon  the  infant  and  upon  its  parent  or 
guardian.  New  Tork  Code  Civ.  Proc, 
5  426;  Moulton  V.  Moulton,  47  Hun 
(N.  Y.)  606;  Hogle  V,  Hogle,  49  Hun 
(N.  Y.)  313;  Tyler  v.  Jewell  (Ky. 
18S9).  II  S.  W.  Rep.  25;  Donaldson 
V,  Stone  (Ky.  1889),  11  S.  W.  Rep. 
462;  Hemmer  -v.  Wolfer,  124  111.  435; 
Sanders  v.  Godley,  23  Ala.  473 ;  Faust  f . 
Faust,  31  S.  Car.  576;  Gay  v.  Grant, 
101  N.  Car.  206;  Richardson  v.  Loupe, 
80  Cal.  490;  Stearns  v.  Wallace,  58  N. 
H.  228;  Dohms  V.  Mann,  76  Iowa  723. 
Compare  Schwartz'  Estate,  14  Pa.  St. 
42. 

In  Maitiey  the  creditor  of  a  ward 
may .  sue  him  by  serving  a  notice  of 
such  suit  upon  the  guardian.  The 
omission  of  such  notice  is  a  ground  for 
reversal.    Homstead  v,  Loomis,  53  Me. 

549- 

Civil  Code  Kentucky^  before  the 
amendment  of  January  16,  1S82,  re- 
quired the  summons  to  be  served  on 
the  father  of  an  infant  under  fourteen 
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ment  in  a  jail  or  prison,  it  is  usually  required  that  the  service  be 
made  upon  the  custodian  or  committee  of  such  insane  person.* 

/.  Upon  Husband  and  Wife. — It  was  a  rule  at  common  law 
that  in  case  of  service  of  summons  or  other  process  against  hus- 
band and  wife,  proper  service  might  be  made  by  service  upon  the 
husband  alone  r  but  this  rule  is  so  far  changed  by  statute  in  this 
country  that  whenever  it  is  sought  by  any  means  to  affect  the 
separate  property  rights  of  the  wife,  not  only  her  husband,  but 
she  herself,  also,  must  be  personally  served  with  process.' 


In  u^evt  Tark^  it  is  provided  for 
such  cases  that  "a  sheriff  or  jailer, 
upon  whom  a  paper  in  an  action  or 
special  proceeding  directed  to  a  pris- 
oner in  his  custody,  is  lawfully  served, 
or  to  whom  such  a  paper  is  delivered 
for  the  prisoner,  must  within  two  days 
thereafter  deliver  the  same  to  tfie 
prisoner  with  a  note  therein  of  the 
time  of  the  service  thereof  upon,  or 
receipt  thereof  by,  him.'*  Neiv  l^ork 
Code  Civ.  Proc,  §  131. 

It  is  held  that  an  execution  against 
a  person  is  not  a  paper  within  the 
meaning  of  this  section.  In  re  John- 
son, 31  Abb.  N.  Cas.  (N.  Y.)  172. 

1.  Cates  V.  Woodson,  2  Dana  (Ky.) 
452 ;  New  7'ork  Code  Civ.  Proc,  §  429 ; 
Sacramento  Sav.  Bank  v,  Spencer,  53 
Cal.  740. 

A  summons  is  not  •prftperly  served 
on  such  person  by  delivering  a  copy  to 
a  relative  where  she  resides.  Heller  v. 
Heller.  6  How.  Pr.  (N.  Y.)   194. 

See  also  Sanford  v.  Sanford,  62  N. 
Y.  553;  In  re  Heller,  3  Paige  (N.  Y.) 
199:  In  re  Hopper,  5  Paige  (N.  Y.) 
489;  Bean  v.  Haffendorfer,  84  Ky.  685. 

Where  no  guardian  was  appointed 
for  an  insane  person,  it  was  held 
that  he  must  be  served  personally. 
Sacramento  Sav.  Bank  v,  Spencer,  53 
Cal.  740. 

2.  Pigott  V.  Suell,  59  Ala.  106;  Fer- 
guson V.  Smith,  2  Johns.  Ch.  (N.  Y.) 
138  (in  which  case  Chancellor  Kent 
states  the  common-law  doctrine);  Lea- 
vitt  r.  Cruger,  i  Paige  (N.  Y.)  421; 
Wvnn  V.  Williams,  Minor  (Ala.)  136; 
Robinson  v.  Cathcart,  2  Cranch  (C. 
Cv  590;  Husband  and  Wife,  vol.  9, 
pp.  789,  828;  Married  Women,  vol. 
14.  pp.  650,  et  seq. 

But  in  no  case  can  the  service  upon 
the  wife  be  valid  as  against  the  husband 
except  when  made  at  his  usual  place  of 
abode,  etc.,  as  prescribed  in  the  regu- 
lations concerning  substituted  service. 
See  infra,  this  title,  Substituted  Serv- 
ice.   See  also  Hackettstown   Bank  v. 


Mitchell.  28  N.  J.  L.  516 ;  Hess  v.  Cole, 
33N.J.  L.  116. 

8.  Rowland  v.  Perry,  64  N.  Car.  578; 
Leavitt  v.  Cruger,  i  Paige  (N.  Y.)42i; 
Pigott  r.  Snell,  59  Ala.  106;  Leonard 
V.  Villars,  23  111.  322 ;  Covington  v. 
Burleson,  28  Tex.  368 ;  Jones  V.Har- 
ris, 9  Ves.  488 ;  Carper  v.  Woodford, 
24  Neb.  135;  Tagcart  7'.  Rogers,  49 
Hun  (N.  Y.)  265;  Married  Women, 
vol.  14,  pp.  650,  ei  seq. 

Under  this  rule  it  was  held  in  JVew 
Tork  that,  in  an  action  to  foreclose  a 
mortgage  given  by  a  husband  and  wife 
upon  the  land  of  the  husband,  service 
of  summons  upon  the  husband  was 
sufficient  and  service  upon  the  wife  was 
unnecessary  to  bar  her  dower  interest, 
and  that,  too,  although  she  was  an  in- 
fant, since  it  did  not  relate  to  her  sepa- 
rate estate.  Feitner  v.  Lewis,  119  N. 
Y.  131 ;  Forte  v.  Lathrop,  53  Barb. 
(N.  Y.)  183;  Eckerson  v.  Vollmer,  11 
How.  Pr.  (N.  Y.)  42. 

In  a  suit  against  J.  W.  L.  and  wife, 
the  summons  to  answer  plaintifT's  bill 
was  returned  "  executed  and  delivered 
copy  of  bill  to  J.W.  L."  It  was  held,  that 
only  J.  W..  L.  was  summoned.  Left- 
wick  V.  Hamilton,  9  Heisk.  (Tenn.)  310. 

In  Connecticut^  it  is  held  that  an 
acknowledgment  of  service  made  by 
husband  and  wife,  defendants  in  a  suit, 
on  the'  back  of  a  writ,  does  not  dis- 
pense with  actual  service  upon  her. 
Gaylord  v.  Payne,  3  Conn.  258. 

A  subpoena  in  chancery  may  be 
served  upon  a  wife  by  delivery  to  her 
husband,  a  co-defendant,  in  the  manner 
provided  for  service  by  delivery  to  a 
person  above  fifteen  years  of  age,  a 
member  of  her  family,  etc.  McLane  v. 
Piaggio,  24  Fla.  71 ;  Oglesbv  v.  Sillom, 
4  Woods  (U.  S.)  72. 

But  when  the  husband  and  wife  are 
both  sought  to  be  served  by  leaving  an 
attested  copy  of  the  process  with  them, 
or  at  their  last  and  usual  place  of 
abode,  the  process  cannot  be  served  by 
merely   leaving    one    copy   for  both. 
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g.  Upon  Agents  or  Attorneys. — It  is  provided  in  some 
jurisdictions  that  proper,  service  upon  a  defendant  may  be  mad^ 
by  service  upon  his  agent  or  attorney ;  but  such  service  is  availa- 
ble only  when  the  defendant  himself  cannot  be  reached,*  and  in 
all  cases  it  must  clearly  appear,  either  in  the  petition  which 
Accompanies  the  process  or  in  the  officer's  return,  that  the  person 
served  was  the  proper  and  duly  qualified  agent  of  the  defendant  ;* 
a  party  cannot  be  bound  by  service  upon  one  with  whom  there  is 


Such  copy  for  both  would  be  service 
upon  neither.  Versepuy  t'.  Watson,  la 
R.  I.  342;  Stewart  v.  Stringer,  41  Mo. 
400;  97  Am.  Dec.  278;  Holliday  v. 
Brown  (Neb.  1892),  50  N.  W.  Rep. 
1042;  51  N.  W.  Rep.*839. 

In  a  foreclosure  brought  in  1838,  the 
plaintiff's  husband  was  served  with 
subpoenas  for  himself  and  plaintiff, 
who  was  a  minor ;  it  was  held  that  the 
court  acquired  jurisdiction  to  proceed 
against  both,  and  that  she  was  bound 
by  the  decree.  Feitner  v.  Hoeger,  14 
Daly  (N.  Y.)  470;  121  N.  Y.  660; 
Feitner  v.  Lewis,  119  N.  Y.  131 ;  Foote 
V.  Lathrop,  53  Barb.  (N.  Y.)  183; 
Eckerson  v.  Vollmer,  11  How.  Pr.  (N. 
Y.)  42. 

In  a  foreclosure  of  a  mortgage  made 
by  husband  and  wife  on  husband's 
lands  to  secure  husband's  debts,  service 
upon  husband  is  good  both  as  to  him 
and  to  his  wife.  Nagle  v.  Taggart,  4 
Abb.  N.  Cas.  (N.  Y.)  144. 

In  a  foreclosure  of  a  purchase-money 
mortgage,  service  upon  the  husbancl 
binds  the  whole  estate,  except  the  pos- 
sibility of  the  wife  surviving  him,  and 
even  if  to  this  extent  it  does  not  fully 
bind  her,  the  defect  will*  not  be  a 
ground  for  a  motion  to  set  aside  a  judg- 
ment.    White  V.  Coulter,  i    Hun   (N. 

Y.)  357. 

1.  Kamm  v.  Stark,  i  Sawy.(  U.  S.)  547; 
McLamore  v.  Heffner,  31  Tex.  189; 
Fishery.  Battaile,3i  Miss. 471;  Gilmer 
V.  Bird,  15  Fla.  410;  Rossner  v.  New 
York  Museum  Assoc,  20  Hun  (N.  Y.) 
182. 

Therefore,  a  return  which  states  that 
the  officer  '*  being  unable  to  find  the 
defendant  at  his  last  and  usual  place 
of  abode,"  summoned  him  by  serv- 
ing his  agent,  who  accepted  the  sum- 
mons as  agent,  does  not  show  a  valid 
service,  as  the  statute  permits  service 
on  an  agent  only  when  there  cannot 
be  personal  service  on  the  defendant, 
and  when  he  has  no  known  last  and 
usual  place  of  abode.  Fall  River  v. 
Riley,  140  Mass.  488. 
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And  where  a  resident  is  temporarily 
absent,  leaving  an  agent,  valid  service 
cannot  be  made  upon  him  by  leaving 
a  summons  at  the  last  and  usual  place 
of  the  abode  of  the  agent.  Holmes  r. 
Fox,  19  Me.  107. 

Service  made  upon  one  who  was 
duly  appointed  the  agent  of  non-resi- 
dent railroad  trustees,  and  recognized 
by  them  as  such  agent,  but  whose  cer- 
tificate of  appointment  was  not  re- 
newed, as  required  by  the  statute,  is  a 
sufficient  service  to  bind  such  trustees 
in  the  same  Aianner  as  if  they  had 
been  summoned  personally.  Hamilton 
V.  Wilder,  31  Vt.  695. 

See  also  Aldige  v,  Knox,  16  La.  Ann. 
180;  Segee  v.  Thomas,  3  Blatchf.  (U. 
S.)  II ;  Frink  v.  Sly,  4  Wis.  310;  Eck- 
ert  T'.  Bauert,  4  Wash.  (U.  S.)  370; 
Abraham  v.  North  German  F.  Ins.  Co., 
37  Fed.  Rep.  731  (service  on  attorney 
of  defendant  in  reformed  bill) ;  Noyes 
V.  Hillier,  65  Mich.  636. 

In  lowa^  it  is  held  that  service  upon 
a  defendant's  agent  is  illegal  though  it 
was  permitted  to  such  agent  to  appear 
and  consent  to  judgment.  Brown  v. 
Newman,  13  Iowa  546.  Such  service 
is  not  authorized  in  Arkansas.  Smith 
r.  Woolfolk,  115  U.  S.  143. 

In  a  proceeding  to  restrain  the 
prosecution  of  a  suit  by  a  non-resident, 
service  may .  properly  be  made  upon 
the  attorney  of  such  non-resident. 
Segee  v.  Thomas,  3  Blatchf.  (U.  S.)  11. 
One  named  as  executrix  in  a  will  but 
over  whose  appointment  a  controversy 
is  pending,  a  special  administrator 
having  been  appointed,  does  not  so 
represent  the  testator  as  to  authorize 
service  upon  her  of  an  attachment 
against  the  estate.  In  re  Flandrow, 
92  N.  Y.  256,  af'g  28  Hun  (N.  Y.)  279. 

2.  First  Nfunicipality  v.  Christ 
Church,  3  La.  Ann.  453;  American 
Bell  Telep.  Co.  v.  Pan  Electric  Telep. 
Co.,  28  Fed.  Rep.  625. 

Where  the  return  states  that  the  pe- 
tition and  citation  were  served  on  de- 
fendants through  their  agent,  A,  this 
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no  evidence  to  connect  him.*  It  has  been  held  that,  in  the  absence 
of  proof,  an  attorney  will  be  presumed  to  have  authority  to  accept 
service  for  his  client  ;*  but  the  correctness  of  this  view  may  be 
questioned.' 

7.  Doable  Service. — It  sometimes  occurs  that  the  same  process 
is  served  more  than  once ;  in  such  case  it  is  the  general  rule  thai 
the  latter  service  is  of  no  effect.  The  rule  arises  from  this  :  after 
a  summons  has  been  once  served,  the  presumption  is  that  it  has 
performed  its  functions,  and  it  is  thenceforth  functus  officio,  and 
no  subsequent  service  of  it  can  be  valid ;  and  no  alias  can  issue 
unless  the  first  process  has  been  returned  not  executed,  or  not. 
found,  etc.* 

8.  Service  by  Mail. — In  some  instances  service  of  mesne  process 
may  be  made  by  mail.    This  is  statutory  and , unknown  to  the 


is  no  evidence  of  the  agency;  if  the 
agency  is  not  alleged  in  the  petition, 
nor  proved,  plaintiff  must  be  non- 
suited. Jacobs  V,  Sartorius,  3  La;  Ann. 
9;  Municipality  No.  i  v,  Christ 
Church,  3  La.  Ann.  453;  Aldige  v. 
Knox,  16  La.  Ann.  180 ;  Shampeau  f . 
Connecticut  River  Lumber  Co.,  37 
Fed.  Rep.  771. 

For  the  rule  in  the  United  States 
courts  concerning  service  upon  an 
agent  or  attorney,  see  Cortes  Co.  v, 
Thannhauser,  9  Fed.  Rep.  226 ;  Bart- 
lett  V.  Sultan  of  Turkey,  19  Fed.  Rep. 
346 ;  Lowenstein  v,  Glidewell,  5  Dill. 
(U.  S.)  325. 

1.  Adams  v.  Town,  3  Cal.  2^7 ;  Ward 
V.  Seabry,4  Wash.  (U.  S.)  426;  Eckert 
v.  Bauert,  4  Wash.  (U.  S.)  370;  Ben- 
net  V,  Howard,  2  Day  (Conn.)  416; 
Bulkley  v.  Starr,  2  Day  (Conn.)  552; 
Frink  r.  Sly,  4  Wis.  310;  Davidson  v. 
Clark,  7  Mont.  xoo. 

Service  of  summons  by  leaving  copy 
with  defendant's  partner  with  whom 
he  lived  before  he  went  abroad  on  a 
trading  tour,  from  which  he  was  dailj 
expected  to  return,  and  with  whom  his 
children  were  living,  was  held  valid  in 
Bujac  V.  Morgan,  3  Yeates  (Pa.)  2q8; 
and  in  Hamilton  xk  Wilder,  31  Vt.  ^5, 
it  is  held  that  service  may  properly  be 
made  on  the  duly  appointed  agent  of 
non-resident  trustees. 

8.  Fresiimptlon  as  to  Attomeir'B  Aa- 
thorlty  to  Accept  Serrice  fbr  Client. — 
Marline  v.  Robrecht,  13  W.  Va.  440; 
Goodell  V.  Ehresnan,  11  Pa.  Co.  Ct. 
Rep.  400.  See  also  Nelson  v.  Omaley, 
6  Me.  218. 

An  order  for  defendant  to  answer  or 
be  attached  may  be  served  upon  his 
solicitor.  Stafford  v.  Brown,  4  Paige 
(N.  Y.)  360. 


8.  See  First  Municipality  v.  Christ 
Church,  3  La.  Ann.  453;  Blake  v. 
Baker,  i  R.  I.  285  (service  on  special 
attorney  held  insufficient). 

4.  Thus,  if  a  party  be  served  with 
summons  out  of  the  district,  and  after- 
wards served  with  summons  in  the  dis- 
trict, for  the  purpose  of  shortening  the 
time  allowed  him  to  answer,  the  second 
service  is  an  absolute  nullity.  Mayen- 
baura  V,  Murphy,  5  Nev.  383.  See 
also,  upon  the  general  rule,  Stevens 
V.  Thompson,  5  Kan.  305 ;  Dresser  v. 
Wood,  15  Kan.  344.  Compare  Central, 
etc.,  R.  Co.  v.  Morris,  68  Tex.  49;  28 
Am.  &  Eng.  R.  Cas.  50. 

This  rule  is  partly  borne  out  by  the 
case  of  Bogue  v,  Prentis,  where  there 
were  two  writs  of  summons  simultane- 
ously issued  in  the  same  case  by  differ- 
ent officers.  The  plaintiff  in  error,  in 
a  record  that  exhibited  them  only  as 
allied  proceedings  in  one  case,  was  not 
allowed  to  claim  that  they  began  two 
distinct  suits,  if  only  one  was  practi- 
cally instituted.  The  court  further  de- 
cided that  such  defect  of  procedure 
was  within  the  statute  of  amendpients. 
Bogue  V,  Prentis,  47  Mich.  124. 

An  injunction  and  a  subpoena  may 
be  served  upon  a  defendant  at  the 
same  time,  and  such  service  may  be 
made  by  the  sheriff  of  a  county 
other  than  that  from  which  the  writs 
issued.    Thebaut  v,  Canova,   11   Fla. 

143. 

In  Case  of  Final  Ftoccbb. — Where 
more  than  one  service  is  made  in  case 
of  final  process,  the  rule  stated  in  the 
text  invariably  applies.  See  Attach- 
ment, vol.  I,  p.  926;  Execution,  vol. 
7,  p.  143-5.  See  also  Averill  v.  Steamer 
Hartford,  2  Cal.  jo8;  Dubois  t^  Har- 
court,  20  Wend.  (N.  Y.)  41. 
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common  law,  and,  as  in  other  cases  of  departure  from  the  common 
law,  it  must  be  strictly  followed.  It  is  used  almost  entirely  to 
supplement  service  by  publication.  Whether  such  service  is 
allowed  in  any  special  State,  and  the  manner  and  eflect  of  it,  can 
only  be  determined  by  a  consultation  of  the  statutes.*  Generally 
to  perfect  service  by  mail,  the  summons  or  other  process  must  be 
inclosed  in  an  envelope,* addressed  to  the  defendant  at  his  proper 
place  of  residence,^  and  mailed,  postage  prepaid.** 

Such  service  is  complete  from  the  time  the  process  to  be  served 
is  deposited  in  the  post-office  at  the  residence  of  the  party  making 
the  service.  When  thus  deposited  and  properly  inclosed,  addressed, 
and  posted,  the  party  to  whom  it  is  addressed  incurs  the  risk  of 
the  failure  of  the  mail.* 


!>'/ 


1.  See  also  4  Wait's  Pr.  619-20;  4 
Minor's  Inst.  (2d  ed.)  839;  Bausman 
V,  Tilley,  46  Minn.  66  (service  by  mail 
not  sufficient) ;  Stacy  v.  Jefferson  Co., 
69  Wis.  215;  Likens  v.  McCormick,  39 
Wis.  313 ;  Sherry  v.  Gilmore,  58  Wis. 
324;  Hog's  Back,  etc.,  Min.  Co.  v.  New; 
Basil,  etc.,  Min.  Co.,  63  Cal.  i3i;  Mar- 
celer.  Saltzman,  66  How.  Pr.  (N.  Y.) 
205;  Steinic  v.  Bell,  12  Abb.  Pr.  N.  S. 
(N.  Y.)  172  (proof  of  mailing,  etc.); 
Notice,  vol.  16,  p.  825.  Thus,  it  is 
held  in  Miss{ssippt\  that  courts  may 
direct  service  of  an  order,  directing  a 
defendant  to  appear  and  defend,  to  be 
made  by  mail  upon  a  non-resident  de- 
fendant— as  well  as  published;  and 
upon  such  summons,  if  a  decree  be 
entered  against  such  defendant  by  de- 
fault, it  will  not  be  void  as  for  non- 
service  of  summons.  Wilson  v.  Bas- 
ket. 47  Miss.  637. 

Where  service  is  made  by  mail,  it 
must  appear  that  the  conditions  exist 
which  authorize  such  service.  Clark 
r.  Adams,  33  Mich.  159;  Marcele  v, 
Saltzman,  66  How.  Pr!  (N.  Y.)  205 
(service  by  mail  held  invalid). 

A  statute  providing  that,  when  serv- 
ice is  made  by  mail,  the  time  shall  be 
double  that  prescribed  in  other  cases, 
can  be  applied  only  to  notices  of  an  act 
to  be  done  in  the  future;  it  has  no  appli- 
cation to  a  notice  that  an  act  has  already 
been  done.  It  cannot  aid  service  of  a 
notice  of  appeal,  mailed  on  the  evening 
of  the  last  day  allowed  for  appealing, 
and  not  received  till  some  days  after 
the  time  has  expired.  Stevens  v. 
Wheeler,  43  Wis.  91. 

2.  4  Wait's  Pr.  619-20;  Anonvmous, 
•25  Wend.  (N.  Y.)  677;  i  Hill  (N.  Y.) 

217.  Compare  Chautauqua  Co.  Bank 
V,  Risley,  6  Hill  (N.  Y.)  375.  See  also 
Notice,  vol.  16,  p.  819. 


Service  of  papers  by  mail  is  not  viti- 
ated by  the  fact  that  the  envelope  con- 
taining them  bor?  a  special  request — 
*'  Return,  if  not  called  for  in  five  days, 
to,"  etc.,  unless  proof  is  made  that,  in 
consequence  of  the  papers  being  re- 
turned as  directed,  the  person  to  be 
served  failed  to  receive  them.  Gaffney 
V.  Bigelow,  2  Abb.  N.  Cas.  (N.  Y.)  311. 

8.  Foley  r.  Connelley,  9  Iowa  240; 
Aldige  r.'Knox,  16  La.  Ann.  180. 

4.  Unless  the  postage  is  prepaid, 
the  party  to  whom  the  papers  are  ad- 
dressed may  refuse  to  take  them  from 
the  office,  and  his  omission  to  do  so  is 
the  default  of  the  party  mailing  the 
papers.  4  Wait's  Pr.  619-20;  Anonv- 
mous, 19  Wend.  (N.  Y.)  87;  i  Hi'll 
(N.  Y.)  217. 

It  is  held  in  an  English  case  that 
sending  process  by  the  post  in  a  letter 
which  the  defendant  refuses  to  receive 
is  not  a  good  service,  although  the  re- 
fusal may  have  been  willful  and  ac- 
companied with  a  long  avoidance  of 
service.  Redpath  r.  Williams,  3  Bing. 
443;  II  Moore  333.  Caw/rtr^,  however, 
Aldred  t'.  Hicks,  5  Taunt.  186. 

5.  4  Wait's  Pr.  622  ;  Schenck  v,  Mc- 
Kie,  4  How.  Pr.  (N.  Y.)  246;  Radcliff 
V,  Van  Benthuysen,  3  How.  Pr.  (N. 
Y.)  67.  And  it  is  said  that,  to  consti- 
tute proper  service  by  mail,  the  mail- 
ing must  always  be'  at  the  place  of 
residence  of  the  attorney  or  other 
party  making  the  service.  "  Van  Aer- 
nam  v.  Winslow,  37  Minn.  514. 

In  one  case,  however,  it  is  said  that 
the  delivery  of  process  sealed  up  in  a 
letter,  in  the  absence  of  the  person  to 
whom  it  is  addressed,  is  no  service, 
except  from  the  time  when  the  letter 
is  opened.  Arrowsmith  v.  Ingle,  3 
Taunt.  234.  For  other  cases  on  this 
subject,  see  Rhodes  f.   Innes,  i  D.  P. 
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9.  Distinctioa  Between  Defective  Service  and  Total  Want  of  Service. 
—There  is  a  distinction  to  be  observed  between  a  total  want  of 
service  and  an  actual  service  which  is  defective  merely  as  to  the 
effect  on  the  subsequent  proceedings.  In  the  one  case  the  judg- 
ment is  void,  while  in  the  other  the  defective  service  may  give  . 
actual  notice,  so  that  the  judgment  may  be  valid  until  set  aside 
in  direct  proceedings,  and  valid  as  against  a  collateral  contract.^ 

VL  Pbxsuicftioh  of  Pbofeb  Sebvige. — There  is  a  presumption  in 
favor  of  the  regularity  of  judicial  proceedings,*  and  this  presump- 
tion becomes  conclusive  after  the  lapse  of  time  without  objection 
being  made.^ 

In  Illinois,  it  has  been  held  repeatedly  that  a  defect  of  process 
or  service  is  cured  by  a  recital  in  the  decree  of  the  court  that  the 
defendant  was  duly  served  ;*  but  it  is  doubtful  whether  this  view 


C.  215;  7  Bing.  329;  Steinle  v.  Bell, 
13  Abb.  Pr.  N.  S.  (N.  Y.)  173. 

1.  Harrington  v.  Wofford,  46  Miss. 
41;  Smith  I'.  Bradley,  6  Smed.  &  M. 
(Miss.)  492.  See  also  Simpson  v.  Burch, 
4  Hun  (N.  Y.)  315;  6  Thomp.  &  C. 
(N.  Y.)  560. 

Thus  a  service  made  on  Sunday  is 
merely  an  irregularity  which  may  be 
pleaded  in  abatement  or  set  aside  on 
motion,  but  it  does  not  render  a  judg- 
ment by  default  either  void  br  reversi- 
ble. Comer  v,  Jackson,  50  Ala.  384. 
So  where  a  return  is  required  to  be 
made  under  oath,  the  omission  to  so 
make  it  does  not  affect  its  validity  un- 
less special  objection  is  made.  Forbes 
V.  McHaffie,  32  Neb.  742.  Where  a  serv- 
ice is  defective  in  having  been  made 
too  near  the  return  day,  the  proper 
remedy  is  by  motion  to  set  aside  the 
service  and  not  to  dismiss  the  action. 
Foster  v.  Mark  land,  37  Kan.  32. 

a.  Sander  v.  Harris,  s9  Hun(N.  Y.) 
628;  Wilson  V.  Holt,  83  Ala.  528;  3 
Am.  St.  Rep.  768;  State  v.  Still,  11 
Mo.  App.  283;  Dodge  v,  Butler,  42  N. 
J.  L.  370;  Kirby  x\  Gates,  71  Iowa  100; 
Murfree  on  Sheriffs,  4  846.  See  Pre- 
sumptions, vol.  ig,  p.  38. 

S.  Thus  after  the  lapse  of  twenty 
years,  no  objection  having  been  made, 
it  will  be  conclusively  presumed  that 
defendant  was  properly  served,  al- 
though the  record  fails  to  show  serv- 
ice. Wilson  V.  Holt,  83  Ala.  528;  3 
Am.  St.  Rep.  768;  Clyburn  r.  Rey- 
nolds, 31  S.  Car.  91 ;  Best  7'.  Vanhook 
(Ky.  1890),  13  S.  W.  Rep.  119. 

4.  Defective  Froceea  or  Serrice  Cored 
toy  a  Recital  in  the  Decree. — Hunter  v. 
Stonehimer,  92  111.  75;  Freeman  v, 
Karr,  34  111.   App.  646;    Hemmer  v. 


Wolfer,  124  111.  435.  The  same  view  is 
taken  in  Ford  v.  Delta,  etc.,  Land  Co., 
43  Fed.  Rep.  181.  And  it  is  said  that 
where  a  decree  recites  that  defendants 
were  duly  served,  but  the  service,  as 
shown  by  the  record,  is  insufficient,  it 
will  be  presumed  in  favor  of  such  find- 
ing that  a  second  summons  was  issued 
and  served  to  the  subsequent  term. 
Hemmer  v,  Wolfer,  124  III.  435. 

A  decree  of  a  court  below  which 
recites  that  the  defendant  was  duly 
served,  cures  a  defect  in  the  summons 
in  not  stating  the  date  of  service.  Riv- 
ard  V.  Gardner,  39  111.  125. 

Where  there  is  a  finding  by  the  court 
that  a  defendant  had  been  duly  served 
with  process,  such  finding  cannot  be 
impeached  by  the  evidence  of  such 
defendant.  And  if  the  impeachment 
is  in  a  collateral  proceeding,  the  finding 
can  only  be  contradicted  by  other  por- 
tions of  the  record.  Russell  v.  Baptist 
Theological  Union,  73  111.  337;  Davis 
V.  Dresback,^.  81  111.  393 ;  Botsford  z\ 
O'Conner,  57  111.  72;  Hunter  v.  Stone- 
burner,  92  111.  75 ;  Freeman  v,  Carr, 
34  111.  App.  646. 

Where  a  decree  recites  that  publica- 
tion of  notice  was  duly  made,  this  will 
be  deemed  sufiicient,  in  the  appellate 
court,  unless  something  in  the  record 
shows  that  the  fact  was  positively 
otherwise.  Gilchrist  v.  Cannon,  i 
Coldw.  (Tenn.)  581. 

An  entry  by  the  clerk,  of  proof  of 
publication  of  notice,  is  not  conclusive; 
but  a  finding  by  the  court,  of  due  serv- 
ice, will,  on  appeal,  raise  a  presump- 
tion of  such  service,  sufficient  to  give 
jurisdiction.  State  v.  Elgin,  11  Iowa 
216. 

Where  the  record  shows  a  particular 
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is  sustained  elsewhere,  seeing  that  such  a  recital  is  merely  a  formal 
part  of  the  decree.* 

Vn.   PABTIE8  PBIVILEOED  FBOM  8EBVIGE  OF  PROCESS*  (see  ARREST*) 

— 1.  Ambassadors,  Public  Ministers,  etc.-^According  to  the  law  of 
nations,  ambassadors  and  public  ministers  are  exempt  from  the 
jurisdiction  of  the  courts  of  the  country  to  which  they  are  sent, 
and  are,  therefore,  privileged  from  service  of  the  process  of  such 
courts.*  The  exception  does  not  extend  to  consuls,  for  while  it 
may  once  have  been  true  th^t  they  were  exempt,  it  is  not  so  now.* 
2.  Legislators,  Judges,  Officers. — Members  of  Congress  and  of 
State  legislatures  are  generally  exempt  from  service  of  process 
during  the  session,  and  just  before  and  after.®  A  similar  exemp- 
tion applies  sometimes  to  judges,  particularly  those  of  the  higher 


1 


service  it'  will  be  presumed  that  no 
other  service  was  mfide.  Godfrey  v, 
Valentine,  39  Minn.  336. 

1.  In  Coffee  v.  Gates,  28  Ark.  43, 
where  it  is  maintained  that  the  mere  re- 
cital, in  the  formal  part  of  a  judgment  or 
decree,  that  the  defendant  was  legally 
served  with  notice,  is  not  a  necessary 
part  thereof ;  the  record  made  by  the 
official  indorsement  of  return  upon  the 
writ  is  the  proper  evidence  of  due 
service,  and,  when  it  appears  from  such 
return  that  no  sufficient  service  has 
been  had,  the  court  acquires  no  juris- 
diction of  the  person  of  the  defendant. 
See  also  Settlemier  v.  Sullivan,  97  U. 
S.  444;  Weems  v.  Raiford(Miss.  1890), 
8  So.  Rep.  360;  Oxford  Iron  Co.  zk 
Spradley,  42  Ala.  24. 

In  Norton  r .  Meader,  4  Sawy.  (U. 
8.)  618,  it  is  said  that  a  recital  in  the 
record  is  only  prima  facie  proof  of 
service.  ^ 

2.  Bzemption  Does  Not  Apply  to  Crim- 
inal Process. — In  all  the  cases  to  be 
mentioned,  it  must  be  borne  hi  mind 
ttiat  the  exemption  extends  only  to 
civil  process  and  does  not  embrace 
criminal  process.  See  Arrest,  vol.  i, 
p.  724. 

The  rule  has  an  exception  in  case 
of  ambassadors ;  they  are  free  from  all 
process  except  that  of  their  own 
country.  See  Ambassadors,  vol.  3, 
pp.  772-75. 

8.  Arrest,  vol.  i,  p.  724. 

4.  Kenfs  Com.  (13th  ed.),  pp.  39, 
et  seq.;  VattelPs  Law  of  Nations,  bk. 
4 ;  Ambassadors,  vol.  i,  p.  524;  Con- 
suls AND  Ambassadors,  vol.  3,  pp. 
772,  et  seq. 

5.  I  Kent's  Com.  (13th  ed.)  44-45; 
Consuls  and  Ambassadors,  vol.  3, 
pp.  774,  775,  and  cases  cited.  Vattell 
lays  down  the  doctrine   that   this   im- 


munity is  as  applicable  to  consuls  as 
to  other  ministers  of  foreign  states. 
Law  of  Nations,  bk.  4,  ch.  2.  But  the 
authorities  just  cited  sustain  another 
doctrrine. 

6.  U.  S.  Const.,  art.  i,  ^  6;  Lyall  v. 
Goodwin,4 McLean  (U.S.)  39  (judge); 
Tillinghast  v.  Carr,4  McCord  (S.  Car.) 
152;  King  V,  Coit,  4  Day  (Conn.)  129 
(privilege  extends  to  service  of  writ  of 
error,  though  the  writ  is  not  returnable 
until  after  the  end  of  the  session); 
Cook  V.  Gibbs, 3  Mass.  193;  4  Minors 
Inst.  (2d  ed.)  826;  Sperry  r.  Willard, 
I  Wend.  (N.  Y.)  32  (counselor  of 
court  exempt  from  arrest  during  term 
of  court) ;  Stimson*s  Stat.  Law,  p.  68, 
§  273;  Murfree  on  Sheriffs  (2d  ed.),  § 
122. 

In  some  States  the  provisions  in 
this  regard  are  very  broad,  including 
all  kinds  of  civil  process,  mesne  as 
well  as  final,  while  in  others  they  are 
much  more  narrow.  For  this,  the 
statutes  of  each  particular  State  must 
be  consulted.  See  Stimson's  Stat. 
Law,  p.  68,  §  273. 

In  Kentucky^  this  privilege  has  been 
held  to  extend  only  to  cases  where 
the  process  is  a  civil  process  requir- 
ing bail.  Catlett  v,  Morton,  4  Litt 
(Ky.)  122;  Johnston  v.  Offutt,  4  Met. 
(Ky.)  19. 

Remedy. — The  proper  way  in  which 
one  privileged  from  service  must  avail 
himself  of  his  privilege  is  by  motion  to 
set  aside  the  service.  Williams  r.  Mc- 
Grade,  13  Minn.  174;  Wood  v.  Kins- 
man, 5  Vt.  588;  and  such  motion  must 
be  made  promptly.  Pollard  t>.  Union 
Pac.  R.  Co.,  7  Abb.  Pr.  N.  S.  (N.  Y.) 
70;  Lederer  v.  Adams,  58  Hun  (N.  Y.) 
603 ;  Bucklin  v,  Strickler,  32  Neb.  602 
(technical  objections  to  service  must 
be  clearly  stated). 
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courts,*  and  sometimes  to  persons  in  the  military  service,*  and  to 
officers  of  election.* 

3.  Penons  Under  Another  Process. — A  witness  who  has  been 
brought  into  a  jurisdiction  outside  of  that  of  his  residence,  by  a 
subpoena  to  testify,  is  generally  exempt  from  service  of  process  in 
another  proceeding.* 


1.  JadgOB. — A  justice  of  the  supreme 
court  of  a  State,  privileged  from  ar- 
rest, cannot  be  served  with  process  of 
summons  while  engaged  in  the  dis- 
charge of  his  official  duties,  or  while 
traveling  to  or  from  his  court;  and 
such  writ  of  summons  will  be  vacated 
on  motion.  Such  justice  may,  how- 
ever, be  served  with  process  of  sum- 
mons when  not  engaged  in  the  dis- 
charge of  'his  judicial  duties,  or  act- 
ually traveling  to  or  .from  his  court. 
Lyell  t'.  Goodwin,  4  McLean  (U.  S.) 
44. 

The  mode  of  redress  when  the  privi- 
lege is  infringed  is  by  a  motion  to  the 
court  whence  the  process  issued. 
Lyell  V.  Goodwin,  4  McLean  (U.  S.) 
29.  See  also  King  v,  Coit,  4  Day 
<Conn.)  129;  Harris  t;.  Grantham,  i 
N.J.L.  142. 

8.  Persons  In  MUitary  Service. — For 
instances,  see  Gregg  v.  Summers,  i 
McCord  (S.  Car.)  461;  Williams  v, 
McGrade,  13  Minn.  174;  Hickman  v, 
Armstrong,  a  Brev.  (S.  Car.)  177; 
Greening  v.  Sheffield,  Minor  (Ala.) 
276;  Davidson  v,  Barclay,  63  Pa.  St. 
406. 

An  act  staying  civil  process  against 
those  in  the  military  service  for  a 
definite  particular  time  is  not  uncon- 
stitutional. Britenbach  v.  Bush,  44 
Pa.  St.  313;  84  Am.  Dec.  442. 

The  time,  however,  must  be  definite 
and  not  unreasonable.  Williams'  Ap- 
peal, 72  Pa.  St.  220;  Sayres  v.  Com.,  88 
Pa.  St.  308. 

3.  Sleetors. — But  the  s^ervice  of  a 
declaration  on  a  defendant  in  a  suit, 
commenced  by  the  filing  and  service 
of  a  declaration,  is  not  a  violation  of 
the  statute  of  New  Tork,  forbidding 
the  service  of  civil  process  on  an 
elector  during  the  time  appointed  for 
the  election  of  State  and  county  offi- 
cers. Corlies  v.  Holmes,  20  Wend.  (N. 
Y.)  681. 

AttoraeyB. — As  to  exemption  of  at- 
torneys, see  an  isolated  case,  Secor  v. 
Bell,  18  Johns.  (N.  Y.)  52.  Revised 
Statutes  of  Illinois,  ch.  12,  ^  8,  exempts 
attorneys  from  arrest  while  attending 
court.    It  docs  not  eirtend,   however, 


to  exemption  from  service  of  summons 
in  a  civil  suit,  even  though  the  attorney 
be  from  a  foreign  State  attending  court 
in  Illinois.  Robbins  v,  Lincoln,  27 
Fed.  Rep.  342. 

4.  Witnesses. — The  doctrine  is  thus 
stated  by  Mr.  Murfree  in  his  work  on 
Sheriffs  (2d  ed.),  §  i22rt.-  "Witnesses 
in  giving  testimony  in  a  foreign  State 
in  good  faith  are  held  to  be  exempt 
from  summons  in  civil  cases  in  going, 
while  in  attendance,  and  for  a  reason- 
able time  thereafter,  in  which  to  re- 
turn to  the  State  of  their  residence." 
Citing-  Wilson  v.  Donaldson.  117  Ind. 
356;  Atchison  v.  Morris,  11  Biss.  (U. 
S.)  191 ;  In  re  Healey,  53  Vt.  694;  38 
Am.  Jlep.  713;  Matthews 'y.  Tufts,  87 
N.  Y.  568.  "The  immunity  does  not 
depend  upon  statutory  provisions,  but 
is  necessary  for  the  due  administration 
of  justice,  the  object  being- to  encour- 
age witnesses  from  abroad  to  come 
forward  voluntarily  and  testify,  since 
non-residents  cannot  be  compelled 
to  attend."  Sherman  v,  Gundlach, 
37  Minn.  118;  Massey  v,  Colville,  45 
N.  J.  L.  119;  46  Am.  Rep.  754;  Mer- 
rill V,  George,  23  How.  Pr.  (N.  Y.) 
332;  Sanford  v.  Chase,  3  Cow.  (N.  Y.) 
382. 

And  the  doctrine  of  the  text  is  sus- 
tained by  many  cases.  Meekins  x\ 
Smith,  I  H.  Bl.  636;  Atchison  x\  Mor- 
ris, II  Biss.  (U.  S.)  191;  Randall  v, 
Gurney,  3  B.  &  Aid.  252;  5  E.  C.  L. 
271 ;  Sherman  v.  Gundlach,  37  Minn. 
118;  Shaver  T'.  Letherby  (Mich.  1889), 
41  N.  W.  Rep.  677;  HollenderT'.  Hall, 
58  Hun  (N.  Y.)  604;  Day  v.  Harris,  59 
Hun  (N.  Y.)  628;  Kaufman  v,  Ken- 
nedy, 25  Fed.  Rep.  785;  Small  v, 
Montgomery,  23  Fed.  Rep.  707;  Shee- 
han  V,  Bradford,  etc.,  R.  Co.  (Supreme 
Ct),  3  N.  Y.  Supp.  790;  Brooks  v.  Far- 
well,  2  McCrary-(U.  S.)  220;  Martin 
V.  Ramsey,  7  Humph.  (Tenn.)  260; 
Matthews  v.  Puffer,  20  Blatchf.  (U.S.) 
233;   I  Green  1.  Ev.,  §  316,  note. 

The  exemption  applies,  although  the 
witness  attends  voluntarily  and  with- 
out a  subpoena.     Dungan  ads.  Miller, 
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37  N.  T.  L.  182 ;  Massey  v.  Colville,  45 
N.  J.  L.  119;  46  Am.  Rep.  754;  Wilson 
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This  exemption  applies  more  particularly  to  witnesses  who  are 
non-residents  of  the  State  into  which  they  thus  come,  but  is  not 
confined  wholly  to  such  witnesses.*  So  the  parties  to  the  action 
are  generally  exempt  from  service  in  the  jurisdiction  to  which 
they  go  to  attend  the  trial  of  the  cause.*     It  has  been  questioned 


V.  Donaldson,  117  Ind.  356;  Huddeson 
V,  Prizer,  9  Phila.  (Pa.)  65;  Taylor  on 
Ev.,  ^  1330;  1  Greenl.  on  Ev.,  §  316; 
I  Tidd's  Pr.  195-6;  Walpole  v,  Alex- 
ander, 3  Doug.  45;  Norris  v.  Beach,  2 
Johns.  (N.  Y.)  294;  Dixon  v.  Ely,  4 
Edw.  Ch.  (N.  Y.)  557.  Compare 
Christian  v,  Williams  (Mo.  1892),  20 
S.  W.  Rep.  96;  Fletcher  v.  Franko,  15 
N.  Y.  Supp.674. 

In  the  case  of  Pope  v.  Negus  (Su- 
preme Ct),  3  N.  Y.  Supp.  796,  the  de- 
fendant came  into  the  State  to  testify 
in  two  cases  that  were  on  the  calen- 
dars in  two  different  courts.  Upon 
the  call  of  the  calendars,  both  cases 
were  set  for  other  days,  but  the  wit- 
ness did  not  appear  to  have  been  noti- 
fied of  the  fact.  It  was  held  that  the 
defendant  by  remaining  in  the  State 
during  the  day's  session  of  the  court 
did  not  waive  his  privilege  as  witness 
from  service  of  process. 

The  exemption  applies  so  far  as  to 
exempt  one  from  service  in  a  suit  not 
against  himself,  but  against  a  corpora- 
tion of  which  he  is  the  chief  officer  or 
managing  agent,  etc.  Sheehan  v. 
Bradford,  etc.,  R.  Co.  (Supreme  Ct.), 
3  N.  Y.  Supp.  790;  Foreign  Cor- 
porations, vol.  8,  p.  384. 

The  privilege  of  the  witness  is  not 
affected  by  the  fact  that  he  is  also  a 
party  to  the  suit  and  has  been  served 
with  summons  in  that  capacity.  Chris- 
tian V.  Williams,  35  Mo.  App.  297; 
reversed  20  S.  W.  Rep.  96. 

But  the  exemption  of  a  witness  or 
party  to  a  suit  from  service  does  not 
extend  to  service  of  a  subpcena  to  tes- 
tify in  the  same  cause  on  which  he  is 
giving  attendance.  Norris  i'.  Hassler, 
23  Fed.  Rep.  581. 

Where  A,  of  Minnesota,  while  in 
attendance  at  court  in  Iowa,  tele- 
graphed home  to  a  sheriff  to  attach  B's 
goods,  whereupon  B  at  once  sued  A  in 
Iowa,  it  was  held  that  A  could  not 
plead  the  privilege  of  a  witness  in  at- 
tendance at  a  trial,  the  suit  against  him 
being  a  natural  and  necessary  conse- 
quence of  his  own  act.  Nichols  v. 
Horton,  14  Fed.  Rep.  327. 

Exemption  Maybe  Waived. — Exemp- 
tion is  a  mere  personal  privilege  which 


may  be  waived  by  the  party  entitled  to 
it.  Gracie  v.  Palmer,  8  Wheat.  (U.  S.) 
699. 

Such  Service  Voidable  Only. — In  the 
case  of  Massey  v.  Colville,  45  N.  J.  L. 
119;  46  Am.  Rep.  754,  it  is  said  that 
service  upon  the  resident  of  a  State 
while  voluntarily  attending  as  a  wit- 
ness, is  not  void,  but  the  court  may  set 
it  aside,  or  change  the  venue,  or  grant 
other  appropriate  relief.  See  also 
Rogers  v,  Bullock,  2  N.  J.  L.  516. 

1.  In  many  cases  it  has  been  held 
that  the  privilege  is  not  confined  to- 
witnesses  who  are  non-residents  of  the 
State,  but  extends  also  to  non-residents 
of  the  county  or  of  the  jurisdiction  of  a 
particular  court.  Gregg  v.  Summer, 
21  111.  App.  no;  Lamed  v.  Griffin,  12 
Fed.  Rep.  590 ;  Person  v,  Grier,  66  N. 
Y.  124;  23  Am.  Rep.  35;  Matthews  v. 
Tufts,  87  N.  Y.  568;  Thorp  v.  Adams, 
58  Hun  (N.  Y.)  t)03;  Thompson's  Case, 
122  Mass.  428;  23  Am.  Rep.  370;  Ja- 
cobson  V,  Hosmer,  76  Mich.  234; 
Christian  v.   Williams,   35   Mo.   App. 

297- 

But  in  New  York,  it  is  held  to  apply 
only  to  non-resident  witnesses,  and 
therefore,  if  a  witness  is  a  resident  of 
the  State,  the  fact  that  the  summons 
was  served  on  him  while  he  was  in  at- 
tendance at  the  court  is  not  ground  for 
setting  aside  the  service.  Jenkins  v. 
Smith,  57  How.  Pr.  (N.  Y.)  171  ;  Fris- 
bie  V.  Young,  11  Hun  (N.  Y.)  474; 
Sheehan  v,  Bradford,  etc.,  R.  Co.  ( Su- 
preme Ct.),  3  N.  Y.  Supp.  790;  Hop- 
kins V.  Cobuj-n,  I   Wend.  (N.  Y.)  292. 

2.  Meekins  V.  Smith,  i  H.  Bl.  636;  i 
Greenl.  Ev.,  §  316,  note.  Compare  At- 
lantic, etc.,  Tel.  Co.  v.  Baltimore,  etc., 
R.  Co.,  46  N.  Y.  Super.  Ct.  377. 

The  exemption  applies  to  a  non-resi- 
dent creditor  attending  proceedings  in 
bankruptcy.  Matthews  v.  Tufts,  87  N. 
Y.  568;  Tribune  Assoc,  v,  Sleeman, 
12  Civ.  Pro.  Rep.  (N.  Y.)  20;  Ex  parte 
List,  2  Ves.  &  B.  373.  Otherwise,  as  to 
a  resident  party.  Jenkins  v.  Smith,  57 
How.  Pr.  (N.  Y.)  171:  Frisbie  v. 
Young,  II  Hun  (N.  Y.)  476. 

Thus,  it  is  said:  "  This  privilege  is 
granted  in  all  cases  where  the  attend- 
ance of  the  party  or  witness  is  given 
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sometimes  whether  this  exemption  applies  to  both  plaintiff  and 
defendant  or  to  the  defendant  only,  but  on  principle,  as  well  as 
by  the  weight  of  authority,  it  seems  that  there  is  no  distinction.* 
And  so  of  those  who  have  been  brought  into  the  jurisdiction 
by  a  compulsory  or  criminal  process.*     The  principle  is  extended 


in  any  matter  pending  before  a  lawful 
tribunal,  having  jurisdiction  of  the 
cause."     I    Greenl.  on  Ev.  (14th  ed.)» 

4317- 

That  the  privilege  belongs  to  de- 
fendants in  an  action  is  unquestioned. 
Wilson  Sewing  Mach.  Co.  v,  Wilson, 
22  Fed.  Rep.  803;  51  Conn.  595;  Ellis 
T .  Dc  Garmo  (R.  I.  1893),  24  Atl.  Rep. 
579;  Wilson  V,  Donaldson,  117  Ind. 
356  (party  defendant  attending  trial  to 
testify  in  his  own  case,  privileged) ; 
Christian  v.  Williams,  35  Mo.  App. 
297  (Mo.  1892),  20  S.  W.  Rep.  96;  An- 
drews V.  Lembeck,  46  Ohio  St.  ^8; 
Parker  t^.  Hotchkiss,  i  Wall  Jr.  (C.  C.) 
269;  Plimpton  V.  Winslow,  20  Blatchf. 
(U.  S.)  82;  Dungan  ads.  Miller,  37  N. 
].  L.  182 ;  Juneau  Bank  t^.^^cSpedan, 
5  Biss.  (U.  S.)  64. 

One  who  goes  into  another  jurisdic- 
tion merely  to  take  depositions  is  not 
exempt  from  service.  Greer  r.  Young, 
120  111.  184  {reversing'  17  111.  App. 
106);  26  Am.  Law  Reg.  (N.  S.)  372 
note,  377,  et  seq. ;  Parker  v.  Manco,  61 
Hun  (N.  Y.)  519.  In  Finch  v,  Galli- 
gher  (Supreme  Ct),  12  N.  Y.  Supp. 
4S7,  it  is  held  that  such  person  is  ex- 
empt, but  that  he  loses  his  privilege  by 
remaining  several  days  after  he  has  fin- 
ished his  business. 

One  who  is  a  mere  spectator  in 
court  is,  of  course,  not  entitled  to  claim 
the  privilege.  Mclntire  v,  Mclntire, 
5Mackey(D.  0344. 

1.  BxtendB  to  Both  PartleB— In  the 
case  of  Halsey  v.  Stewart,  4  N.  J.  L. 
366,  the  court,  by  Southard,  J.,  after 
holding  that  the  exemption  extended 
in  favor  of  the  plaintiff  as  well  as  the 
defendant,  went  on  to  say  :  **  Courts  of 
justice  ought  everywhere  to  be  open, 
accessible,  free  from  interruption,  and 
to  cast  a  perfect  protection  around 
every  man  who  necessarily  approaches 
them.  The  citizen  in  every  claim  of 
right  which  he  exhibits,  and  any  de- 
fense which  he  is  obliged  to  make, 
should  be  permitted  to  approach  them, 
not  only  without  subjecting  himself  to 
evil,  but  even  free  from  incumbrance 
or  hindrance."  And  this  opinion  is 
upheld  in  many  cases.  Shaver  v. 
Letherby  (Mich.  1889),  41  N.  W.  Rep. 


677 ;  Huddeson  t*.  Prizer,  9  Phila.  (Pa.) 
65;  Cole  T*.  Hawkins,  2  Stra.  1094; 
First  Nat.  Bank  v.  Ames,  39  Minn. 
179.  See  also  Ellis  v.  Reynolds,  35 
Fed.  Rep.  394. 

This  doctrine  is  also  well  sustained 
in  the  case  of  Andreyv-s  t'.  Lembeck, 
46  Ohio  St. #38,  the  court,  by  Owen,  C. 
T.,  holding  that  a  person  attending  the 
hearing  of  an  application  for  an  in- 
junction, in  a  case  in  which  he  was  in- 
terested as  a  party,  in  a  county  other 
than  that  of  his  residence,  was  privi- 
leged from  the  service  of  summons 
while  attending  and  while  going  to  and 
from  the  place  of  hearing.  It  was 
there  observed :  "This  question  is  one 
which  profoundly  concerns  the  free 
and  unhampered  administration  of  jus- 
tice in  the  courts.  That  suitors  should 
feel  free  and  safe  at  all  times  to  attend 
within  any  jurisdiction  outside  of  their 
own  upon  judicial  proceedings  in 
which  they  are  concerned,  and  which 
require  their  presence,  without  incur- 
ring the  liability  of  being  picked  up  and 
held  to  answer  to  some  other  adverse 
judicial  proceeding  against  them,  is  so 
far  a  rule  of  public  policy  that  it  has 
received  almost  universal  recognition 
wherever  the  common  law  is  known 
and  administered."  Citing  Lyell  v. 
Goodwin,  4  McLean  (U.  S.)  29; 
Matthew  r\  Tufts,  87  N.  Y.  568; 
Seaver  v.  Robinson,  x  Duer  (N.  Y.) 
622,  and  other  cases.  **The  contention 
that  the  application  of  this  principle 
should  be  or  is  confined  to  cases  where 
the  suitor  is  served  with  process  while 
attending  upon  judicial  proceedings 
without  his  State,  is  not  supported  by 
sufficient  force  of  reason  to  justify  the 
distinction.  The  cases  may  differ  in 
degree  but  not  in  the  principle  in- 
volved." See  also  Compton  v.  Wilder, 
40  Ohio  St.  130  (extradition);  Parker 
V.  Hotchkiss,  i  Wall,  Jr.  (U.  S.)  2^9. 
Compare^  however,  Bishop  v.  Vose,  27 
Com.  I ;  Baldwin  v,  Emerson,  16  R.I. 
304;  Capwell  V.  Sipe  (R.  I.  1891},  23 
Atl.  Rep.  14. 

2.  Parties  Under  Criminal  Process. — 
Palmer  v.  Rowan,  21  Neb.  452 ;  59 
Am.  Rep.  844;  Christian  v.  Williams 
(Mo.  1892),  20 S.  W.  Rep.  96;  Byler  v. 
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to  property  as  well  as  to  the  person,  where  the  jurisdiction  of  an- 
other court  has  attached  to  the  property.* 

The  examination  of  the  person,  witness,  or  party,  exists  not  only 
while  he  is  in  attendance  upon  the  court  on  whose  process  he 
comes,  but  also  for  a  reasonable  time  before  and  after ;  that  is, 
€undo,  morando,  et  redeundo^  The  exemption  embraces  not  only 
freedom  from  arrest,  but  also  from  all  kinds  of  civil  process.^ 

4.  Parties  Decoyed. — Where  a  party  has  been  decoyed  into  an- 
other jurisdiction  in  order  that  he  may  be  served  with  process,  it 


Tones,  79  Mo.  261 ;  22  Mo.  App.  623 ; 
jacobson  t-.  Hosmer,  76  Mich.  234; 
Murphr  v,  Sweezy  (Supreme  Ct),  2 
N\  Y.  Supp.  241 ;  Benniifghoff  v,  Os- 
well,  37  How.  Pr.  (N.  Y.)  235. 

And  in  this  case,  "criminal  process" 
includes  extradition  and  requisition. 
Compton  V.  Wilder,  40  Qhio  St.  130; 
Moleter  v.  Sinnen,  76  Wis.  308. 

In  Illinois^  it  has  been  held  how- 
ever, that  although  a  person  cannot  be 
brought  by  force  into  the  jurisdiction 
of  a  court  on  a  criminal  charge,  and 
be  amenable  to  its  process  in  a  civil 
suit;  yet  a  creditor  who  had  nothing 
to  do  with  such  forcible  bringing  in 
may  have  service  of  process  in  his 
civil  action  against  the  debtor.  Nich- 
ols V,  Goodheart,  5  111.  App.  574. 

A  citizen  of  Massachusetts  was  in- 
dicted in  the  federal  court  in  Wiscon- 
sin^ and  under  an  arrangement  with 
the  United  States  attorney  that  he 
might  within  a  prescribed  time  appear 
without  arrest  and  plead  to  the  in- 
dictment and  give  bail,  he  came  to 
Wisconsin  for  that  purpose.  It  was 
held  that  his  appearance  in  court  was 
compulsory,  and  that  during  that 
time  he  was  exempt  from  liability  to 
civil  process.  U.  S.  i\  Bridgman,  9 
Biss.  (U.S.)  221. 

But  a  person  for  whom  requisition 
has  been  made  to  attend  court  in  an- 
other  State,  but  who  has  never  been 
m  the  custody  of  any  officer  of  the 
State,  must  be  supposed  to  be  in  it 
voluntarily,  and  therefore  amenable 
to  suit,     king  V.  Phillips,  70  Ga.  409. 

It  is  held  in  Neiv  I'ork,  that  a  de- 
fendant, in  order  to  establish  the  ob- 
jection that  he  was  brought  by 
criminal  proceedings  and  against  his 
will  within  the  civil  jurisdiction  of  the 
courts  of  this  State,  must  establish  two 
things,  viz.:  that  the  criminal  pro- 
ceedings were  instigated  by  the  cred- 
itor or  person  who  attempts  to  subject 
him  to  the  civil  jurisdiction,  and  that 
such  creditor  or  person  was   guilty  of 


a  wrongful  act  in  the  instigation  of  the 
criminal  proceedings.  Martin  v.  Wood- 
hall,  56  N.  Y.  Super.  Ct.  439. 

1.  Property  Under  Frocess  of  Anoiliar 
Court. — It  is  a  well  settled  principle 
that  property  in  possession  in  one  court 
is  not  liable  to  seizure  under  process  of 
any  other  court.  Tua  v.  Carriere,  117 
U.  S.  201 ;  Heidritter  v.  Elizabeth  Oil 
Cloth  Co.,  112  U.  S.  294;  Covell  v. 
Heyman,  11 1  U.  S.  176;  Freeman  v, 
Howe,  24  How.  (U.  S.)  450;  Taylor  v, 
Carryl,  20  How.  (U.S.)  583;  Pulliam 
V,  Osborne,  17  How.  (U.  S.)  471;  Peck 
V.  Jenness,  7  How.  (U.  S.)  612  ;  BrowD 
V,  Clarke,  4  How.  (U.  S.)  4;  Hagan  v. 
Lucas,  i«  Pet.  (U.  S.)  400. 

2.  Dnration  of  the  Ezemptton. — The 
time  during  which  the  exemption  ap- 
plies is  that  required  for  his  attendance 
at  the  court,  together  with  a  reasonable 
time  before  and  after.  Exactly  what  is 
a  reasonable  time  depends,  of  course^ 
upon  the  peculiar  circumstances  of 
each  individual  case.  1  Greenl.  £y, 
(14th  ed.),  fj  316;  Gregg  v.  Sumner,  21 
111.  App.  no;  Muller  v,  Higgins.  ij 
Abb.  Pr.  N.  S.  (N.  Y.)  297;  Belgians 
V.  Gilbert  Lock  Co.,  73  Md.  132  (pro- 
vided he  be  guilty  of  no  unreasonable- 
delay)  ;  Sherman  v.  Gundlach,  37 
Minn.  118;  Palmer  v.  Rowan,  21  Neb, 
452;  59  Am.  Rep.  844;  Moleter  zp.  Sin- 
nen, 76  Wis.  308;  Jacobson  z\  Hosmer, 
76  Mich.  234;  Andrews  v,  Lemback^ 
46  Ohio  St.  38;  People  v.  Judge,  40 
Mich.  729.  An  unreasonable  time  oc- 
curred in  Randall  v,  Gurney,  3  B.  & 
Aid.  252;  5  E.  C.  L.  271 ;  Marks  r.  La 
Soci^te,  19  N.  Y.  Supp.  410. 

3.  Wliat  Process  the  Exemptioii  In- 
cladee. — There  is  some  difference  of 
opinion  as  to  whether  the  privilege  of 
witnesses  and  parties  to  the  action  ex- 
empts them  from  service  of  all  kinds 
of  process,  summons  as  well  as  arrest. 
In  I  Greenl.  Ev.,  §  316,  it  is  said  that 
"  It  is  deemed  a  contempt  to  serve  pro- 
cess upon  a  witness  even  by  summons,, 
if  it  be  done  in  the  immediate  and  con- 
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is  universally  held  that  service  under  such  circumstances  is  in  the 
nature  of  a  fraud,  and  therefore  invalid  and  of  no  effect.^     The 


struct! ve  presence"  of  the  court  upon 
which  he  is  attending,  though  any  serv- 
ice elsewhere  without  personal  re- 
straint, it  seems,  is  good."  And  the 
same  view  is  taken  in  the  case  of  Pol- 
lard 1%  Union  Pacific  R.  Co.,  7  Abb. 
Pr.N.  S.  (N.  Y.)7o. 

But  the  more  correct  view  seems  to 
be  that  the  exemption  includes  all  pro- 
cess, as  is  held  in  the  case  of  Mitchell 
T'.  Huron  Circuit  Judge,  53  Mich.  541, 
where  the  court,  by  Cooley,  C.  J.,  ob- 
serves :  "  Public  policy,  the  due  admin- 
istration of  justice  and  protection  to 
parties  and  witnesses  alike  demand  it 
(».  e.,  the  exemption ).  There  would  be 
DO  question  about  it  if  the  suit  had  been 
commenced  by  arrest ;  for  the  reasons 
for  exemption  are  applicable,  though 
with  much  less  force,  in  other  cases 
also."  This  view  is  sustained  in  Mat- 
thews V,  Tufts,  87  N.  Y.  568 ;  Person  v. 
Grier,66  N.  V.  124;  23  Am.  Rep.  35; 
Van  Liew  v.  Johnson,  6  Thomp.  &  C. 
(N.  Y.)  648;  Dungan<i</j.  Miller,  37  N. 
].  L.  182;  Halsey  v.  Stewart,  4  N. 
J.  L.  182 ;  First  Nat.  Bank  v,  Ames,  39 
Minn.  179;  Shaver  v,  Letherby  (Mich. 
1889),  41  N.  W.  Rep.  677;  Christians. 
Williams,  35  Mo.  App.  297 ;  Martin  v. 
Ramsey,  7  Humph.  (Tenn.)  260  (sub- 
pcena  in  chancery) ;  Gregg  v,  Sumner, 
21  111.  App.  110;  Lamed  v.  Griffin,  12 
Fed.  Rep.  590. 

Does  Not  Protect  firom  Criminal  Fro- 
ctft.— The  exemption  certainlydoes  not 
extend  so  far  as  to  exempt  any  party 
from  arrest  on  criminal  process.  Ar- 
rest, vol.  1,  p.  724,  and  cases  cited. 

1.  Blair  v.  Turtle,  1  McCrary  (U.  S.) 
372;  Wood  V.  Wood,  78  Ky.  624; 
Wvckoflf  V.  Packard,  20  Abb.  N.  Cas. 
(N.  Y.)  420;  Hevener  V.  Heist,  9  Phila. 
(Pa.)  274;  Nichols  v,  Goodheart,  5  111. 
App.  574;  Nason  v.  Esten,  2  R.  I.  337 ; 
Baker  v.  Wales,  14  Abb.  Pr.  N.  S.  (N. 
Y.)  331;  Williams  v.  Reed,  29  N.  J.  L. 
385;  Metcalf  V.  Clark,  41    Barb.   (N. 

Y.)45.  ^     ^ 

To  serve  process  upon  one  who  has 
thus  been  decoyed  by  false  representa- 
tions into  a  jurisdiction  is  an  abuse  of 
judicial  process.  Chubbuck  v.  Cleve- 
land, 37  Minn.  466;  Van  Horn  v.  Great 
Western  Mfg.  Co.,  37  Kan.  523.  And 
this  is  true,  although  the  design  of  the 
representations  was  to  obtain  his  ar- 
rest upon  a  criminal  charge,  and  the 
institution  of  the  civil  action  was  an 


afterthought.  Townsend  vi  Smith,  47 
Wis.  623 ;  32  Am.  Rep.  793. 

The  doctrine  is  thus  stated  in  New 
York :  "Where  the  evidence  is  suf- 
ficient to  show  that  deceit  has  been 
used  for  the  purpose  of  bringing  a 
person  within  the  jurisdiction  of  the 
court,  that  he  may  be  served  with  a 
summons  and  thus  subjected  to  an 
action,  the  service  of  the  summons 
will  be  set  aside  and  vacated  as  irregu- 
lar.»'  Baker  v.  Wales,  45  How.  Pr. 
(N.  Y.)  137;  14  Abb.  Pr.  N.  S.  (N.  Y.) 
331 ;  Wyckoff  V.  Packard,  20  Abb.  N. 
Cas.  (N.  Y.)42o;  Allen  r.  Wharton, 
59  Hun  (N.  Y.)  622.  See  also  La- 
grave's  Case,  lA  Abb.  Pr.  N.  S.  (N.  Y.) 
333»  note.  Dunham  v.  Creasy,  51  Hun 
(N.  Y.)  641.  Consult,  also,  Steiger  v. 
Bonn,  59  How.  Pr.  (N.  Y.)  496  (forged 
telegram  case). 

The  doctrine  of  the  Indiana  courts 
is  the  same.  Duringer  v.  Moschino, 
93  Ind.  495. 

But  where  one  has  legitimately  and 
voluntarily  come  within  the  jurisdic- 
tion, the  fact  that  service  is  obtained 
upon  him  afterwards  bv  fraud,  trick 
or  device,  is  not  ground  for  holding 
such  service  invalid.  Atlantic,  etc., 
Tel.  Co.  v.  Baltimore,  etc.,  R.  Co,,  46 
N.  Y.  Super.  Ct.  377.  Compare  Dun- 
ham Vfc  Cressy,  51  Hun  (N.  Y.)  641. 

An  inventor  having  assigned  his  in- 
vention to  third  parties,  invited  the 
defendant,  who  had  infringed  the 
patented  invention,  into  the  jurisdic- 
tion where  the  assignees  resided.  The 
purpose  of  the  visit  was  for  the  settle- 
ment of  the  difficulty  arising  out  of 
the  infringement.  The  assignees  were 
ignorant  of  the  intended  visit,  until 
called  upon  by  the  inventor  and  de- 
fendant. At  the  close  of  the  inter- 
view the  defendant  was  served  with 
process  for  infringement  of  the  pat- 
ent, by  the  assignees ;  but  there  was 
no  collusion  between  the  latter  and 
the  inventor.  The  process  was  issued 
under  section  11  of  the  Judiciary  Act 
of  1789,  providing  that  a  party  de- 
fendant found  in  the  district  where 
the  process  is  issued,  although  not  a 
resident  thereof,  may  lawfully  b,e 
served  with  process.  It  was  held  that 
in  such  a  case  there  was  not  sufficient 
evidence  to  dismiss  the  action  on  the 
ground  that  the  defendant,  through 
deceit,  was  enticed  into  the  jurisdic- 
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same   principles  apply  to  a  case  of  replevin  where  propcjrty  is 
fraudulently  decoyed  into  another  jurisdiction.* 

Tin.  Waiyeb  of  Ibbbgulabitieb  OB  OF  Sebyige — 1.  In  OeneraL— 
The  whole  object  of  mesne  process  being  to  inform  the  defendant 
of  the  action  to  be  commenced  against  him,  in  order  to  prevent 
his  being  taken  by  surprise,  or  being  proceeded  against  without 
having  been  heard,  it  is  manifest  that  whatever  irregularities  may 
occur,  either  in  the  form  of  the  process  or  in  the  manner  of  ser- 
vice, may  be  waived  by  the  defendant's  appearance ;  indeed,  service 
itself  may  be  entirely  waived.*  For  similar  reasons,  all  irregulari- 
ties or  defects  in  the  manner  of  service,  of  whatever  nature,  can 
be  waived  by  a  written  acknowledgment  of  service.* 


tion  where  the  plaintiffs  lived.  Union 
Sugar  Refinery  v.  Mathiesson,  2  Cliff. 
(U.  S.)  304. 

There  are  a  few  cases,  however, 
which  hold  that  service  of  process 
regular  on  its  face  is  not  void  merely 
because  the  defendant  was  induced  to 
come  within  the  jurisdiction  of  the 
court  by  a  letter  inviting  him  there 
for  another  purpose,  where  no  injury 
is  occasioned  thereby.  Hanna  v. 
Fearl,  129  Pa.  St.  588;  Duringer  v, 
Moschino,  93  Ind.  495;  Commercial 
N-it.  Bank  v.  Davidson,  18  Oregon  ^7. 
Ci^mpare  Greer  v.  Young,  120  111.  1S4. 

1.  Moynahan  v.  Wilson,  2  Flip.  (U. 
S  )  130. 

2.  This  principle  is  beyond  contro- 
verji/,  having  been  settled  by  many 
cases  in  every  jurisdiction.  Penrice  v. 
Wallis,  37  Miss.  172;  Bustamente  v. 
Bescher,  43  Miss.  172  ;  State  v.  Clark, 
44  Vt.  636;  Cropsey  v.  Wiggenhorn,  3 
Neb.  i<S;  Louisville,  etc.,  R.  Co.  v. 
Stover,  57  Ind.  559;  Ne-w  York  Code 
Civ.  Proc,  §  424;  Hill  f.  Mendenhall, 
2T  Wall.  (U.  S.)  453;  Edwards  r.  U. 
S.  103  U.  S.  471;  Beltv.  Blackburn, 
38  Md.  227;  Yturri  v.  McLeod,  26 
Tex.  84;  Barber  v,  Knickerbocker  L. 
Ins.  Co.,  24  Wis.  630;  Williams  v. 
Browning,  45  Mo.  475;  Harrison  v. 
Rowan,  Pet.  (C.  C.)  489;  Nelson  r. 
Moon,  3  McLean  (U.  S.)  319;  Wood- 
man r.  Smith,  37  Me.  21;  Gracie  f. 
P!i]mer,8  Wheat.  (U.  S.)  699;  Farrar 
r.  U.  S.,  3  Pet.  (U.  S.)  459;  Pollard  v, 
Dwjght,  4  Cranch  (U.  S.)  421 ;  Bishop 
%\  Carpenter,  i  Houst.  (Del.)  526; 
Mtirat  V,  Hutchinson,  16  N.  J.  L.  46; 
Schober  v.  Mather,  49  Pa.  St.  21; 
Kittredge  f.  Emerson,  15  N.  H.  227; 
Dix  V.  Palmer,  5  How.  Pf.  (N.  Y.)  233; 
Van  Vark  v.  Van  Dam,  14  Iowa  232; 
Millette  V,  Mehmke,  26  Minn.  306 
<:  waiver  service  of  copy  of  complaint) ; 


Hayes  v.  Shattuck,  21  Cal.  51; 
Smith  r.  Robinson,  13  Met.  (Mass.) 
165;  Meng  V.  Houser,  13  Rich.  Eq. 
(S.  Car.)  210;  Livingston  r.  Dick,  i 
La.  Ann.  323;  Rogue  River  Min. 
Co.  V.  Walker,  i  Oregon  341;  Town- 
send  V.  Stoddard,  26  Ga.  430 ;  Kennedy 
V.  Young,  25  Ala.  563;  Ewbanks  v. 
Ashley,  36  111.  177;  Tuberville  v.  Long, 
3  Hen.  &  M.  (Va.)  309;  Duncan  r. 
Ripley,  7  Ark.  too;  Keirn  i'.  Carson, 

12  Smed.  &  M.  (Miss.)  431.  Compare 
Cobb  V.  Decker,  4  N.  J.  L.  119;  Beall 
V.  Blake,  13  Ga.  217;  58  Am.  Dec 
513. 

Bzceptlons. — It  is  held,  however,  that 
an  appearance  after  a  default  on  the 
service  of  a  void  summons,  and  making 
an  unsuccessful  motion  to  set  aside  the 
default,  and  contesting  the  damages, 
will  not  waive  the  error  in  the  invalid- 
ity of  the  summons.  Briggs  v,  Sneg- 
han,  45  Ind.  14.  And  it  is  held  that  a 
voluntary  appearance  or  acknowledg- 
ment of  service  made  by  defendant 
after  judgment  against  him  is  not 
equivalent  to  a  personal  service  as  re- 
quired by  Code  of  South  Carolina^  § 
162.     State  T».  Cohen,  13  S.  Car.  198. 

The  distinction  between  a  general 
and  special  appearance  is  to  be  made, 
for  an  appearance  by  defendant  in  an 
action  will  not  be  held  to  waive  de- 
fects in  service*  of  process  unless  a 
general  appearance  is  entered,  or  some 
act  amounting  to  an  appearance  is 
done,  not  referring  to  the  particular 
right  or  remedy  to  be  saved  by  a 
special  appearance.  Muller  v,  Higgins, 

13  Abb.  Pr.  N.  S.  (N.  Y.)  297. 

3.  This  doctrine  is  also  well  estab- 
lished, though  it  has  more  complexi- 
ties. Earbee  v.  Ware,  9  Port  (Ala.) 
291;  Cheney  r'.  Harding,  21  Neb.  68; 
Lewis  V.  State  Bank,  4  Ark.  443  ;  Hen- 
drix  T'.  Cawthorn,  71  Ga.  742;  Battle 
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2.  By  Appearance. — That  the  defendant's  appearance  in  court 
waives  all  irregularities  of  process  is  undoubted.  The  difficulty 
lies  in  defining  what  is  an  **  appearance/'  such  as  is  sufficient  to 
constitute  a  waiver  of  process.  Properly,  it  is  any  pleading  to 
the  merits  of  the  cause,  or  any  proceeding  for  a  purpose  other 
than  to  take  advantage  of  the  defective  process.*  If  defendant 
appears  in   order  to  take  advantage  of  a  defective  process  or 

Bank  v.  Mechanics'  Sav.  Bank,  27  Ga. 
252. 

But  a  mere  entry  in  t^ie  record  that 
a  cause  was  continued  by  consent  of 
the  parties  does  not  constitute  a  waiver 
of  service,  and  will  not  give  the  court 
jurisdiction  if  the  process  is  defective. 
Snow  v.  Grace,  25  Ark.  570.  Compare 
Womack  t-.  Shelton,  31  Tex.  592. 

Putting  In  a  Demurrer. — After  filing 
a  demurrer  the  defendant  cannot  ob- 
ject that  the  process  or  service  was 
defective.  Beard  v.  Smith,  9  Iowa  50; 
Must  v.  Conn,  12  Ind.  257;  Williams 
V.  Miller,  1  Wash.  884  Large  v.  Bristol 
Steam  Tow  Boat  Co.,  2  Ashm.  (Pa.) 
394.  Compare  State  Ins.  Co.  v.  Gran- 
ger, 62  Iowa  272. 

And  also  a  motion  to  dismiss  in  the 
nature  of  a  demurrer  waives  defects 
of  service.  Townsend  v.  Stoddard,  26 
Ga.  430. 

Filing  a  Plea.— The  filing  of  a  plea 
by  the  defendant  is  a  waiver  of  defect 
or  irregularity  in  the  service  of  pro- 
cess. Davis  V.  Patty,  42  Miss.  509; 
Bowin  V.  Sutherlin,  44  Ala.  278 ;  Smith 
V.  Gibson,  83  Ala.  284;  Fitzgerald,  etc.. 
Const.  Co^  r.  Fitzgerald,  137  U.  S.  98. 

It  may  be  a  plea  to  the  merits  or 
otherwise.  Sears  v.  Starbird,  78  Cal. 
225;  O'Halloran  v,  Sullivan,  1  Greene 
(Iowa)  75;  Whitaker  v,  Patton,  i 
Port.  (Ala.)  9;  Briggs  v.  Humphrey, 
1  Allen  (Mass.)  371 ;  Gilson  v.  Pow- 
ers, 16  111.  355 ;  Gay  r.  Hanger,  3  Ark. 

436. 

An  entry  of  record,  "  Came  the  par- 
ties by  their  attorneys,  and  defendant 
waives  all  service  of  writ,  pleading, 
etc.,*'  estops  the  defendant  to  object  lo 
the  want  of  a  writ,  pleading,  or  want 
of  authority  in  attorney  of  record. 
Walker  v.  King,  i  How.  (Miss.)  17. 

Likewise  where  a  non-resident  de- 
fendant is  proceeded  against  as  the 
statute  directs  by  advertisement,  and 
he  afterwards  appears  and  is  allowed 
to  plead,  his  appearance  and  answer 
constitute  a  waiver  of  objection  to  any 
irregularity  of  the  previous  proceed- 
ings.    Stone  V,  Welling,  14  Mich.  514. 

In    McGuire  v.  Church,   49   Conn. 


V.  Eddy,  31  Tex.  368;  Bartlett  v. 
Wheeler,  31  La.  Ann.  540;  State  v. 
Cohen,  13  g.  Car.  198. 

1.  See  Bouv.  L.  Diet.,  "^ Appear- 
ance" See  also  Actions,  vol.  i,  p. 
182;  Bank  of  the  Valley  v.  Bank  of 
Berkeley,  3  W.  Va.  3S6;  Bartlett  i-. 
Robbins,  5  Met.  (Mass.)  184;  Wiest  r. 
Layendyk,  73  Mich.  651 ;  Collier  t\ 
Morgan's,  etc.,  R.  Co.,  41  La.  Ann.  37 
(putting  to  issue  some  matter  presented 
by  the  petition);  Sears  v.  Starbird,  78 
Cal.  225;  Parrott  v.  Housatonic  R. 
Co.,  47  Conn.  575;  Lovell  r.  Sabin,  15 
N.  H.  29;  Brewer  v.  Sibley,  13  Met. 
(Mass.)  175.  Compare  Beafl  v,  Blake, 
13  Ga.  217;  58  Am.  Dec.  513;  Abeel 
r.  Conhyser,  42  How.  Pr.  (*N.  Y.)  252 
(cfl'ect  of  appearance  where  wrong 
party  was  served) ;  Clark  v.  Morrison, 
So  (ia.  393. 

Instance*  of  Appearance. — Following 
are  cases  in  which  it  has  been  deter- 
mined what  proceedings  constitute  an 
appearance. 

AppUeatlon  for  Continuance.  —  In 
Thayer  r.  Dove,  8  Blackf.  (Ind.)  567, 
the  defendant  moved  for  a  dismissal  of 
the  suit,  on  the  ground  that  the  service 
of  the  summons  was  insufficient.  This 
motion  being  overruled,  the  defend- 
ant moved  for  and  obtained  a  con- 
tinuance. The  cause,  on  the  day  to 
which  it  was  continued,  was  tried,  and 
judgment  rendered  for  the  plaintiff. 
The  defendant  appealed  to  the  circuit 
court,  and  there  moved  for  a  dismissal 
of  the  suit,  on  the  same  ground  on 
which  his  motion  to  dismiss  before  the 
justice  was  made.  It  was  held  that  the 
defendant,  by  moving  for  and  obtaining 
the  continuance^  waived  the  objection 
as  to  the  service  of  the  summons.  The 
same  principle  was  upheld  in  Peters 
V.  St.  Louis,  etc.,  R.  Co.,  59  Mo.  406; 
Ard  V,  State,  114  Ind.  ^42;  Harvey  v. 
Skipwith,  16  Gratt.  (Va.)  410;  State  r. 
McCullough,  3  Nev.  202.  Compare 
Bell  V,  Good,  19  N.  Y.  Supp.  693. 

And  filing  an  aflfidavit  for  continu- 
ance is  such  an  appearance  as  waives 
defects  in  process.  Stockdale  v. 
Buckingham,    ii    Iowa  45;    Southern 
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248,  a  factorizing  process,  with  the 
officer's  return  of  service  on  the  gar- 
nishee, was  signed  with  the  officer's 
name  by  his  clerk,  and  left  by  the 
officer  with  defendant.  It  was  held 
by  the  court:  1.  That  the  signature 
was  invalid,  rendering  the  service  de- 
fective and  the  attachment  void;  2. 
That  defendant's  appearing  in  court 
and  pleading  to  the  merits  was  a 
waiver  of  service  upon  himself  per- 
sonally, but  did  not  validate  the  at- 
tachment. 

If,  however,  a  party  have  not  legal 
notice  of  the  suit,  his  appearance  for 
the  purpose  of  taking  an  exception,  by 
plea  in  abatement,  pr  otherwise,  is  not 
a  waiver  of  tl^  ground  of  exception. 
Tingley  v,  Bateman,  10  Mass.  343; 
Gardners.  Barker,  12  Mass.  36;  Ber- 
nard V.  Brewer,  2  Wash.  (Va.)  76; 
Wheeler  v.  Lampman,  14  Johns.  (N. 
Y.)  481 ;  Malcom  v,  Rogers,  i  Cow. 
(N.  Y.)  I. 

Putting  In  an  Answer. — Sprague  v, 
Sprague,  7  J.  J.  Marsh.  (Ky.)  331; 
State  V.  Bacon  Club,  44  Mo.  A  pp.  86; 
Com.  V.  Helms,  8  Pa.  Co.  Ct.  Rep.  410 
{quo  warranto  case).  Compare  Chris- 
tian V.  Williams,  35  Mo.  App.  297  (Mo. 
1892),  20  S.  W.  Rep.  96. 

And  if  defendants  answer  without 
indicating  wherein  the  service  of  sum- 
mons upon  them  was  defective,  any 
objection  on  the  ground  of  such  defect 
is  waived.  Randall  v,  Meredith  (Tex. 
1S89),  II  S.  W.  Rep.  170;  Ahner  r. 
New  York,  etc.,  R.Co.,  14  N.  Y.  Supp. 
365. 

Entering  Into  a  Recognisance. — 
Where  a  defendant  is  arrested  and 
brought  into  court,  and  at  his  own  sug- 
gestion enters  into  a  recognizance  for 
his  appearance  at  a  subsequent  time, 
he  waives  all  defects  and  irregularities 
of  the  warrant  and  arrest.  Junction 
City  V.  Keeffe,  40  Kan.  275 ;  Ard  v. 
State,  114  Ind.  542. 

Secnrlng  a  Change  of  Venne. — Rad- 
cliflf  V,  Noyes,  43  111.  318;  Craig  7'. 
Smith,  10  Colo.  220.  This  is  true 
whether  the  venue  be  changed  by 
agreement  of  parties  or  by  order  of 
court. 

Making  a  motion  and  giving  the 
bond  for  the  removal  of  a  case  is  an 
appearance.  Atchison  v.  Morris,  11 
Fed.  Rep.  582.  Compare^  however, 
Hayles  v.  Northwestern  Ins.  Co.,  2  Curt. 
( U.  S.)  212 ;  and  this  latter  case  is  said 
to  state  the  better  doctrine.  Porter 
Land,  etc.,  Co.  v,  Baskin,  43  Fed.  Rep. 


Submitting  to  a  Trial  Upon  the  Merits. 
— EJven  though  a  motion  to  dismiss 
the  suit  for  the  irregularities  had  been 
previously  made  and  wrongly  over- 
ruled. Heeron  v.  Beckwith,  i  Wis. 
17 ;  Seymour  v.  Bradfield,  35  Barb.  (N. 
Y.)  49;  Moss  V.  Raynor,  i  How.  Pr. 
(N.  Y.)  no;  Johnson  v.  MacCoy,  32 
W.  Va.  552;  White  v.  Rankin,  2  Blackf. 
(Ind.)  78. 

Other  Cases. — A  defendant  was  ab- 
sent in  the  military  service,  anJ  there- 
fore was  privileged  from  senrice  of  pro- 
cess during  that  time ;  a  subpoena  in 
chancery  was  served  by  leaving  a  copy 
at  his  residence ;  but  he  afterwards  con- 
ferred with  the  plaintiff  upon  a  fore- 
closure sale  made  in  pursuance  of  a 
decree  obtained  on  such  service,  and 
became  a  purchaser  thereat.  By  such 
action  any  right  to  question  the  regu- 
larity of '  the  service  was  waived. 
Meng  V,  Houser,  13  Rich.  Eq.  (S.  Car.) 
210. 

To  appear  merely  to  ask  for  an  ad- 
journment is  a  waiver  of  objection  to 
proof  of  service.  Utica  City  Bank  v, 
Buell,  9  Abb.  Pr.  (N.  Y.)  385 ;  Com.  v. 
Helms,  8  Pa.  Co.  Ct.  Rep.  410 ;  Palmer 
V.  Sanders,  51  N.  J.  L.  408. 

The  prosecution  of  a  writ  of  error 
will  operate  to  cure  a  defective  service 
or  return  of  process.  Bustamente  r- 
Bescher,  43  Miss.  172. 

An  error  in  a  citation  to  an  executor, 
to  account,  is  waived  by  an  appearance 
of  the  executor  and  his  submitting  to 
account.  Sankey  v,  San  key,  6  Ala. 
607 ;  Davis  v,  Davis,  6  Ala.  611. 

See  also,  in  this  connection,  Wom- 
ack  r.  Shelton,  31  Tex.  592;  State  t'. 
Clark,  44  Vt.  ^6;  Dugan  v.  Mayor, 
etc.,  of  Baltimore,  70  Md.  i ;  Low  v. 
Mills,  6i  Mich.  35  (waiver  implied 
from  failure  to  make  objection). 

Irregularities  in  a  summons  are  also 
considered  as  waived  by  appealing 
after  default,  though  defendant  appear 
specially  in  the  appellate  court  to  move 
to  dismiss  the  action.  Gage  v.  Mary- 
att,  9  Mont.  265. 

In  Texas,  it  is  a  statutory  rule  that  if 
a  defendant  appears  and  moves  to 
quash  the  service  or  citation,  he  is 
deemed  to  enter  an  appearance  to  the 
merits  for  the  next  term  of  court, 
whether  his  motion  is  sustained  or  not. 
Central,  etc.,  R.  Co.  v.  Morris,  68  Tex. 
49 ;  28  Am.  &  Eng.  R.  Cas.  50.  See 
also   Feibleman  v.  Edmunds,   69  Tex. 

334- 

Instances  of  Non-appearance. — In  or- 
der to  take  advantage  of  a  defect  in 
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service,  and  his  motion  to  dismiss  the  suit  on  that  ground  is 
overruled,  he  cannot  even  then  proceed  to  trial  without  making 
a  virtual  waiver  of  his  original  objections.  If  he  desires  to  insist 
upon  the  defective  process  for  the  defense,  he  must  rely  upon 
the  appellate  court,  to  sustain  his  original  motion.^ 


process  it  is  evident  that  the  defendant 
mast  appear  in  court ;  but  an  appear- 
ance for  this  purpose  alone  is  not  such 
an  appearance  as  waives  the  want  of 
proper  process  or  service. 

Motton  to  DlBnasa  the  Suit— Thus 
where  the  defendant  appeared  bj  his 
attorneys  and  moved  the  court  to  set 
aside  the  summons,  and  to  dismiss  the 
action,  because  the  service  was  made 
on  the  return  day  of  the  summons ;  and 
the  appearance  was  made  expressly  for 
the  purposes  of  such  motion  only,  and 
the  motion  was  signed  by  the  attor- 
neys as  attorneys  for  the  purposes  of 
the  motion  only;  and  no  other  appear- 
ance was  made  by  the  defendant  in  the 
case,  it  was  held  that  such  an  appear- 
ance did  not  have  the  effect  to  waive 
service,  or  to  cure  the  irregular  serv- 
ice already  made.  Senicock  v.  First 
Nat.  Bank,  14  Kan.  529 ;  Lyman  v.  Mil- 
ton, 44Cal.  635. 

In  a  somewhat  similar  case  it  was 
held  that  a  special  appearance  by  a  de- 
fendant for  the  sole  purpose  of  moving 
to  set  aside  the  service  of  the  summons, 
is  not  a  waiver  of  the  defect  objected 
to,  and  if  the  court,  on  overruling  such 
motion,  adds  a,  provision  to  the  order 
giving  the  defendant  ten  days'  time  to 
answer,  and  staying  judgment  in  the 
meantime,  it  not  appearing  that  such 
provision  was  asked  for  by  the  defend- 
ant, such  provision  does  not  give  any 
additional  eflFect  to  the  special  appear- 
ance, nor  justify  the  conclusion  that 
the  defendant  waived  his  objection. 
Upper  Mississippi  Transp.  Co.  v.  Whit- 
taker,  16  Wis.  220.  If  such  provision, 
however,  was  incorporated  in  the  or- 
der overruling  the  motion  to  dismiss 
on  application  of  the  defendant,  it  was 
a  waiver  of  previous  defects  in  the 
service  of  the  process,  and  an  appear- 
ance in  the  cause.  Upper  Mississippi 
Transp.  Co.  v.  Whittaker,  16  Wis.  220. 

Again,  on  the  return-day  of  the  writ, 
defendant  moved  to  quash  it,  as  not 
having  been  served  a  sufficient  num- 
ber of  days  before  the  return  day ;  the 
magistrate  took  time  to  consider  the 
motion,  the  complainant  then  agreed 
to  submit  the  motion'  without  argu- 
ment if  the  defendant  would  plead  to 


the  complaint,  whereupon  defendant 
pleaded  not  guilty,  and  it  was  contin- 
ued. It  was  held  that  the  defendant 
had  not  waived  his  motion,  and  that 
the  plea  was  provisional  merely ;  and 
since  the  decision  on  the  motion  was 
rightly  for  defendant,  that  the  magis- 
trate did  not  acquire  jurisdiction.  Sal- 
lee  I'.  Ireland,  9  Mich.  154. 

This  main  principle  has  been  de- 
cided in  many  other  cases.  A  motion 
to  set  aside  a  judgment  by  default,  or 
to  quash  the  writ,  or  to  dismiss  the 
suit,  is  not  an  appearance  waiving  pro- 
cess. Gray  r.  Hawes,  8  Cal.  562; 
Schoonhoven  v.  Gott,  20  III.  46;  71 
Am.  Dec.  247;  Actions,  vol.  1,  p.  183. 

In  Deidesheinxer  v.  Brown,  8  Cal. 
339,  this  principle  was  carried  so  far  as 
to  induce  the  court  to  hold  that  pro- 
ceeding to  trial  after  first  appearing 
with  a  motion  to  dismiss  for  defect  in 
the  summons,  which  is  overruled,  is  no 
waiver  of  the  irregularity.  But  this 
carries  the  doctrine  to  an  extreme,  and 
cannot  be  considered  as  stating  the  law 
correctly,  being  opposed  by  numerous 
cases,  including  those  just  cited. 

An  omission  to  serve  petition  and 
citation  is  not  cured  by  service  of  a 
writ  of  arrest ;  nor  can  defendant's  ap- 
pearance, by  counsel,  on  motion  to  set 
aside  the  arrest,  be  considered  a  waiver 
of  service,  nor  as  authorizing  the  pre- 
sumption of  its  acknowledgment  Ja- 
cobs V,  Sartorius,  3  La.  Ann.  9. 

Taking  DepotltlonB.— If  a  defendant, 
pending  his  motion  to  quash  the  plain- 
tiff's writ,  take  depositions  to  be  used 
in  the  cause,  he  does  not  thereby 
waive  his  motion.  Briggs  v.  Davis, 
34  Me.  158.  See  also  Actions,  vol. 
I,  p.  183. 

Aakliig  for  Bemoval. — An  appearance 
merely  to  ask  for  a  removal  of  the 
cause  to  the  federal  court  is  not  a 
waiver  of  service.  Reifsnider  v,  Amer- 
ican Imp.  Pub.  Co.,  45  Fed.  Rep.  433. 

1.  Briggs  V,  Sneghan,  45  Ind.  14; 
Ard  V.  State,  114  Ind.  ^42;  Muller  7'. 
Higgins,  13  Abb.  Pr.  N.  S.  (N.  Y.)  297; 
Sweeney  v,  Schultes,  19  Nev.  53 ;  Pe- 
ters V.  St.  Louis,  etc.,  R.  Co.,  59  Mo. 
406;  Harvev  r.  Skipnith,  16  Gratt 
(Va.)4io. 
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.  The  fact  that  the  process  was  void  and  that  the  defendant  was 
ignorant  of  it  at  the  time,  does  not  prevent  his  appearance  being 
a  waiver  of  all  defects.^ 

8.  By  Acceptance  or  Acknowledgment. — Defects  or  irregularities 
in  the  service  or  return  of  process  may  also  be  waived  by  admis- 
sion or  acceptance  of  service,  generally  indorsed  upon  the  writ  ;* 
and  when  such  an  admission  is  made,  the  party  is  considered  to 
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1.  Pixley  V.  Winchell,  7  Cow.  (N. 
Y.)  366;  17  Am.  Dec.  525.  Compare^ 
liowever,  Voorhies  v.  Scofield,  7  How. 
Pr.  (N.  Y.)  51,  where  it  is  said  that  an 
appearance  only  waives  such  defects 
as  appear  upon  the  face  of  the  sum- 
mons. Nor  is^the  leg^l  effect  of  a 
general  appearance  changed  by  the 
fact  that  the  defendant  appeared  be- 
cause his  right  to  attach  was  imperiled 
by  the  proceedings.  Olcott  r.  Mac-- 
Lean,  73  N.  Y.  223. 

2.  Carter  v.  Penn,  79  Ga.  747;  New 
York  Code  Civ.  Proc,  §  434 ;  Metz  v. 
Bremond,  13  Tex.  394;  Jewett  v.  Mil- 
ler, 19  Tex.  290;  Montgomery  v.  Tutt, 
iiCal.  307;  Earbee  t^.  Ware,  9  Port. 
(Ala.)  291 ;  Woodward  v.  Clegge,  8  Ala. 
317;  Cheney  r.  Harding,  21  Neb.  65 ; 
Ayres  v.  Hill,  82  Ala.  401 ;  Young  v^ 
South  Tredegar  Iron  Co.,  85  Tenn. 
189.  Compare  Garner  v,  Gantt,  7 
Port.  (Ala.)  452. 

The  genuineness  of  the  acknowledg- 
ment of  service  must  be  shown  by  a 
return  of  the  officer,  and  it  is  not  suf- 
ficient to  show  that  the  writ  has  been 
in  his  hands.  And  a  written  acknowl- 
edgment of  service  of  a  subpoena,  with- 
out proof  of  its  genuineness,  is  not  suf- 
ficient service  to  authorize  a  decree. 
Jackson  v.  Speed,  3  J.  J.  Marsh.  (Ky.) 
56;  Gatewood  t'.  Rucker,  i  T.  B.  Mon. 
(Ky.)  21;  Norwood!'.  Riddle,  9  Port. 
(Ala.)  425;  Ex  parte  Gibson,  10  Ark. 
572;  Segars  v.  Segars,  76  Me.  96. 

A  paper  reading  as  follows  was 
found  in  the  record  with  no  file- mark: 
**  B,  administrator,  having  instituted 
suit  on  a  note  given  by  N,  R  and  W 
for  $950,  due  1st  of  March,  i860  ;  now 
I,  said  N,  hereby  acknowledge  service 
of  said  suit,  and  waive  all  process,  this 
8th  of  April,  i860.  (Signed)  A  N." 
Such  a  paper  could  not  be  taken  as  a 
waiver  of  process  in  a  suit  two  days  after 
its  date,  on  two  notes  of  nearly  double 
I950.     Neill  V.  Baker,  28  Tex.  345. 

in  Clary  v,  Morehouse,  3  Ark.  261, 
this  indorsement  appeared  upon  a  dec- 
laration in  debt.  *'  We,  D,  C  and  A 
W,  the  within   defendants,  do  hereby 


acknowledge  service  of  the  within  dec- 
laration and  waive  the  necessity  of  any 
process  issuing  thereon.  Given  under 
our  hands  this  23d  day  of  March,  1838." 
The  declaration  was  entitled  of  the 
term  of  the  court  to  be  held  on  the  first 
Monday  after  the  fourth  Monday 
in  April,  1838.  No  writ  was  issued 
in  the  case,  nor  was  any  appearance 
to  the  action  ever  entered  by  C 
and  W  or  either  of  them;  but  they  be- 
ing called  and  not  appearing,  final 
judgment  was  given  against  them  by 
default.  The  court  held,  however, 
that  such  indorsement  was  a  mere  sim- 
ple agreement  entered  into  by  the  par- 
ties, which  could  not  dispense  with  a 
service  of  process,  and  could  not  au- 
thorize a  judgment  by  default.  It 
is  doubted  whether  the  doctrine 
of  this  case  can  be  sustained,  since  it 
seems  contrary  both  to  principle  and 
the  doctrine  of  many  cases.  The  ob- 
ject of  process,  as  'before  stated,  is 
merely  to  give  the  defendant  notice ; 
and  if^he  agrees  to  appear  without  be- 
ing served,  it  would  seem  that  he  can- 
not claim  the  defense  of  no  service 
made.  See  in  addition  to  the  foregoing 
cases,  Ex  parte  Gibson,  10  Ark.  572; 
Humphreys  v.  Humphreys,  Morr. 
(Iowa)  359.  See  also  Alderson  v.  Bell, 
9  Cal.  315,  where  it  is  held  that  the 
recital  in  the  decree  of  foreclosure 
that  the  defendants  had  been  regularly 
served  with  process  or  had  waived 
service  by  their  acknowledgment,  was 
sufficient  evidence  that  the  requisite 
proof  was  produced  to  establish  the 
genuineness  of  the  signatures  of  the 
defendants  to  the  admission ;  nnd  even 
if  there  were  no  such  recitals  in  the 
decree,  and  there  was  an  entire  ab- 
sence of  evidence  in  the  record  on  the 
point,  that  still  the  presumption  would 
be  in  favor  of  the  jurisdiction  of  the 
court  and  of  the  regularity  of  its 
proceedings.  Maples  v.  Mackey,  15 
Hun  (N.  Y.)  533;  Cook  v.  Darling, 
18  Pick.  (Mass.)  393;  Crane  v.  Bran- 
non,  3  Cal.  192 ;  Woodward  v,  Clegge, 
8  Ala.  317. 
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have  notice  of,  and  to  be  bound  by  all  proceedings  under  the 
process  served '}  but  an  admission  of  service  is  not  ^o  be  con- 
founded with  an  express  waiver  of  service  of  process.  Where 
the  acknowledgment  is  properly  made — that  is  in  writing  and 
by  the  defendant  himself — there  is  little  question  as  to  its 
effect;*  but  where  the  acknowledgment  is  made  by  some  one 
other  than  defendant — for  example,  by  his  attorney  or  agent — 
its  effect  depends  upon  the  character  of  the  agency,  and  whether 
the  agent  or  attorney  is  one  authorized  to  make  an  acknowledg- 
ment of  service.^  If  it  is  made  by  anyone  other  than  the  de- 
fendant, or  his  attorney  of  record,  or  specially  authorized  agent, 
it  is  of  no  effect.  A  husband  cannot  acknowledge  service  for  his 
wife,*  nor  will  an  admission  of  service  by  one  of  two  defendants 
dispense  with  the  necessity  of  proper  service  on  the  other.* 


1.  Gay  V.  Grant,  loi  N.  Car.  206. 

a.  Montgomery  v.  Tutt,  11  Cal.  307; 
Segars  v.  Segars,  76  Me.  96;  Carter  v. 
Penn.  79  Ga.  747;  Battle  v.  Eddy,  31 
Tex,  368 ;  Jewett  v.  Miller,  19  Tex.  290 ; 
Boyman  i*.  Brower,  6  How.  (Miss.) 
43  (acknowledgment  written  on  pro- 
cess must  be  proved);  Johnson  t>.  Dil- 
bridge,  35  Mich.  436. 

Compare  Chapman  v.  Allen,  Morr. 
(Iowa)  23,  which  holds  that  where 
service  of  process  is  required  to  be  by 
copy,  it  may  be  waived  by  the  defend- 
ant by  parol. 

Under  the  Texas  statute,  a  defend- 
ant's acceptance  of  service  and  waiver 
of  process,  indorsed  on  the  petition  in 
the  suit  against  him,  before  ft  wan  filed, 
will  not  support  a  judgment  by  default. 
McAnelly  v.  Ward,  72  Tex.  342.  And 
in  Johnson  r.  Delbridge,  35  Mich.  436, 
it  was  held  that  an  acknowledgment  of 
service  would  not  support  a  judgment 
by  default  in  the  absence  of  proof  of 
the  authenticity  of  such  indorsement. 
Bozman  7'.  Brower,  6  How.  (Miss.)  43. 

3.  The  attorney  must  be  an  attorney 
of  record.  Segars  v.  Segars,  76  Me. 
96.  Indeed,  it  is  said  that  an  attorney 
in  order  to  accept  service  for  his  client, 
must  be  specially  authorized  to  do  so. 
Whitly  f.  Barker,  i  Root  (Conn.) 
406.  See  also  Clark  v.  Morrison,  85 
ua.  229. 

In  the  absence  of  any  showing  to  the 
contrary,  an  attorney  acknowledging 
service  on  the  back  oi  a  summons,  will 
be  presumed  to  have  had  authority  for 
so  doing.  Marling  r.  Robrecht,  13  W. 
Va.  440;  Ingram  v,  Richardson,  2  La. 
Ann.  839. 

A  judgment  in  personam  has  been 
held  to  be  based  upon  sufficient  service 
where  the  acknowledgment  of  service 


was  made  by  defendant's  attorney. 
Hendrix  v.  Cawthorn,  71  Ga.  742. 
-  4.  Gaylord  v.  Payne,  3  Conn.  258; 
Clark  V,  Morrison,  85  Ga.  229.  *  A 
'written  acknowledgment,  however,  by 
a  curator  ad  kocy  of  service  of  petition 
and  citation  addressed  to  him  as  such, 
brings  the  defendant  into  court  and 
interrupts  prescription.  Bartlett  r. 
Wheeler,  31  La.  Ann.  540;  Ingram  v,. 
Richardson,  2  La.  Ann.  839. 

A  letter  authorizing  a  person  to  ac- 
knowledge service  of  the  declaration  on 
behalf  of  a  defendant,  invests  him  with 
no  authority  to  waive  process.  Clark 
V.  Morrison,  85  Ga.  229. 

'*  Legal  service  "  of  summons  issued 
against  a  defendant  was  accepted  by 
his  son,  who  was  not  a  member  of  his 
family,  and  who  had  no  authority  to 
accept  service  of  process  for  him; 
neither  was  defendant  informed  of  nor 
did  he  consent  to  said  acceptance. 
Under  such  circumstances  it  was  very 
properly  held  that  there  was  no  legal 
service  on  defendant,  and  the  judg- 
ment had  thereon  was  void.  Finney 
V.  Clark,  86  Va.  344. 

Gen.  Laws  Texas  1885,  art.  1347a, 
provide  that  the  acceptance  of  service 
and  waiver  of  process  shall  not  in  any 
action  be  authorized  by  an  instrument 
sued  on  or  executed  prior  to  the  institu- 
tion of  such  suit,  nor  shall  it  be  made 
until  after  suit  brought.  Under  this 
the  defendant's  acceptance  of  service 
and  waiver  of  process  indorsed  on  the 
petition  in  the  suit  against  him,  before 
it  was  filed,  will  not  support  a  judg- 
McAnelly  r.  Ward, 


ment  by  default 
72  Tex.  342. 

5.  Hendrix  v. 
supra^  this  title, 
fendants. 


Fuller,  7    Kan.   331; 
Upon    Several    l>e- 
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It  is  not  essential  that  the  admission  or  acceptance  of  service 
should  be  in  writing,  unless  the  statute  requires  it  to  be  so  ;*  nor 
that  the  written  acceptance  indorsed  on  the  process  should  state 
the  time  and  place  of  service.* 

An  acceptance  of  service  induced  by  fraud  or  imposition  is  not 
binding,  unless  by  failure  to  object,  the  right  to  object  is  waived.^ 

a.  Effect  of  Acknowledgment  of  Service.— A  mere 
acknowledgment  of  service  cures  defects  in  the  manner  of  serv- 
ice only,  or  in  the  officer's  return  ;  it  does  not  cure  a  defect  or 
irregularity  in  the  process  itself;  so  that  an  acceptance  of  serv-^ 
ice  of  a  summons  which  gave  no  notice  of  the  time  of  appearance 
is  no  waiver  of  such  a  defect.*  An  acknowledgment  of  service 
made  by  a  defendant  is  conclusive  against  him,  and  he  is  estopped 
to  deny  it,  though,  if  he  improperly  makes  an  admission  in  order 
to  benefit  one  of  the  plaintiffs  to  the  injury  of  another,  the  court 
will   correct   it.^     Tliis  principle  has  been  carried   so  far  as  to 


1.  Chapman  v.  Allen,  i  Morr.  (Iowa). 
23  (parol  waiver  held  sufficient); 
Mbntgomery  v,  Tutt,  11  Cal.  307;  God- 
win V.  Monds,  106  N.  Car.  448  (verbal 
acknowledgment  insufficient) ;  Wade 
V.  Wisenant,  86  Ga.  482. 

In  Godwin  v.  Monds,  106  N.  Car. 
448,  the  sheriff  served  a  summons  on 
the  defendants  while  they  were  out  of 
his  jurisdiction.  He  informed  them 
of  the  fact  and  said  that  he  would  send 
it  to  the  proper  sheriff  to  serve.  They 
then  told  him  not  to  do  that  but  to 
mark  it  '^served*^  and  that  they  would 
accept  service  in  that  way.  It  was 
held  that  this  was  not  a  sufficient  com- 
pliance with  the  statute  which  required 
a  "written"  admission  of  service. 
Compare  Johnson  v.  Johnson,  52  Ga. 
449;  where  a  similar  admission  was 
held  to  estop  the  defendant  to  deny 
service. 

2.  Nicholson  v.  Cox,  83  N.  Car.  44; 
35  Am.  Rep.  556 ;  Alderson  v.  Bell,  9 
Cal.  315. 

A  failure  to  waive  process  in  the 
acceptance  of  service  may  be  cured  by 
amendment.  Scudder  v.  Massengill, 
88  Ga.  245. 

3.  Acceptance  Indnced  l>7  Fraud — 
Void. — Pfiffner  v.  Krapfel,  28  Iowa  27 
(evidence  of  fraud) ;  Trolan  r.  Fagan, 
48  How.  Pr.  (N.  Y.)  240  (acceptance 
antedated). 

4.  Falkner  v.  Guild,  10  Wis.  563; 
Donlevy  v.  Cooper,  2  Nott  &  M.  (S. 
Car.)  548;  Aycock  v.  Leitner,  29  (ia. 
197 ;  New  Torle  Code  Civ.  Proc,  \  434. 

The  Code  of  Civil  Procedure  of 
Nebraska  declares  an  acknowledgment 
of  service  endorsed  upon  the  back  of 


a  summons  to  be  equivalent  to  a  serv- 
ice. Under  this  statutory  rule  it  is 
held  that  such  an  acknowledgment  is 
equivalent  to  an  actual  legal  service  of 
the  summons  by  the  sheriff  to  whom  it 
is  directed ;  and  is  not  merely  equiva- 
lent to  a  substituted  or  constructive 
service.  Cheney  v.  Harding,  21  Neb.  65. 

Where  the  sheriff,  as  defendant  in  an 
action  for  wrongful  seizure,  acknowl- 
edges service  in  writing,  and  waives 
service  of  a  copy  of  the  summons  and 
complaint,  he  thereby  waives  any  ir- 
regularity in  the  form  of  the  summons 
— e.  g.^  that  he  being  sheriff  and  defend- 
ant, the  summons  ought  to  have  been 
addressed  to  the  coroner.  Avres  r. 
Hill,  82  Ala.  401. 

Where  the  defendant  acknowledge 
service  of  the  complaint  and  waives  a 
summons,  the  cause  will  stand  in  court 
as  if  it  had  been  commenced  by  a  sum- 
mons issued  on  the  day  when  the 
service  of  the  complaint  was  acknowl- 
edged and  the  summons  waived. 
Tuscaloosa,  etc.,  Co.  v  Tuscaloosa,  38 
Ala.  514. 

6.  For  example,  where  an  admission 
of  personal  service  of  a  summons  and 
complaint  is  antedated  by  the  defend- 
ant, for  the  purpose  of  giving  the  plain- 
tiff preference  over  another  judgment 
creditor  of  the  defendant,  in  an  entry 
of  judgment  by  default,  although  the 
defendant  might  be  estopped  from 
questioning  the  date  of  the  admission, 
not  so  with  the  subsequent  judgment 
creditor,  who  is  authorized  to  have  the 
first  judgment  set  aside  on  his  motion, 
as  against  his  judgment.  Trolan  v, 
Fagan,  48  How.  Pr.  (N.  Y.)  240. 
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render  an  acceptance  of  service  valid  as  against  a  defendant,  even 
though  made  outside  of  the  State  from  whence  the  process  issued.* 
EKL  Betubh  of  Psocess.^ — No  valid  judgment  can  be  based 
upon  any  service  of  process  unless  it  appears  that  a  proper  return 
has  been  made.'  This  return  is  virtually  an  indorsement  in  writ- 
ing on  the  back  of  the  writ,  or  on  a  schedule  attached  to  it,*  made 
by  the  sheriff  or  other  officer  serving  the  writ,*  stating  the  man- 
ner of  service.    The  indorsement  does  not  assume  the  character 


Where  the  defendant,  in  an  action  to 
recover  lands  bought  under  execution, 
was  a  purchaser  from  the  judgment 
debtor,  and  had  accepted  service  as  at- 
torney in  fact  for  the  debtor,  of  the 
original  process  in  the  suit  in  whidh 
the  execution  was  issued,  he  could  not, 
in  defense  of  the  suit  for  possession,  set 
up  an  insufficient  service  of  process  on 
the  judgment  debtor.  Adicks  v.  Lowry, 
12  S.  Car.  97. 

1.  Thus,  although  a  subpoena  to 
answer  cannot  be  served  upon  a  de- 
fendant out  of  the  State,  yet  if  he  ac- 
cepts the  service  as  regular,  he  cannot 
afterwards  object  to  the  regularity  of 
the  stabsequent  proceedings,  on  account 
of  such  service.  Dun  v.  Dun,  4  Paige 
(N.  V.)  425;  Cheney  v.  Harding,  21 
Ncb.'65;  Talman  v.  Barnes,  12  Wend. 
(N.  Y.)  327. 

The  principle  is,  however,  by  no 
means  universally  recognized.  It  is 
held  in  Wisconsin  that  in  a  suit  for  a 
divorce,  service  of  the  summons  upon 
the  defendant  in  another  State  is  void. 
And  a  written  admission  of  service,  in 
such  a  case,  signed  by  the  defendant  in 
another  State,  with  an  agreement  to 
**waive  any  other  service,"  was  held  not 
sufficient  to  give  the  court  here  jurisdic- 
tion, but  that  it  could  be  given  only 
br  an  appearance.  Weatherbee  vi 
Weatherbee,  20  Wis.  499.  This  case 
is  strongly  upheld  in  Litchfield  v, 
BurweU,  5  How.  Pr.  (N.  Y.)  341.  See 
also  Hulbert  v.  Hope  Mut.  Ins.  Co., 
4  How.  Pr.  (N.  Y.)  275. 

2.  Keanlngof  *'FroceM."— The  term 
"process"  in  this  connection  is  in- 
tended to  include  only  original  and 
mesne  process,  unless  otherwise  stated. 
For  the  character  of  a  return  on  final 
process,  see  Executions'  vol.  7,  p. 
155;  Replevin;  Sheriffs. 

As  to  the  character  of  the  return  on 
various  particular  writs  see  Habeas 
Corpus,  vol.  9,  pp.  184-195 ;  Manda- 
mus, vol.  14,  pp.  230-238 ;  Certiorari, 
^ol-  3»  p.  61 ;  Attachment,  vol.  i,  p. 
921;  Foreign  Attachment,  vol.  8, 


p.  323.     See  also  Due,  vol.  6,   p.  42, 
note;  File,  vol.  7,  p.  9153. 

8.  NecesBlty  of  Return. — A  court  has 
no  jurisdiction  over  a  cause,  where 
the  writ  served  therein. has  not  been 
returned  to  court.  Dunn  v.  Ball,  2  R. 
I.  45p;  Bradley  v.  Lamb,  Hard.  (Ky.) 
536.'  This  principle  is  undoubtedly  true 
of  mesne  process ;  but  in  case  of  final 
process,  the  writ  takes  effect  from  the 
time  of  the  levy  or  of  its  delivery  to 
the  officer,  so  that  the  process  begins 
to  operate  before  the  return  is  made. 

'*  An  execution  executed  is  the  end. 
of  the  law."  See  Attachment,  vol. 
I,  p.  921;  Execution,  vol.  7,  p.  155; 
4  Minor's  Inst.  (2d  ed.),  p.  839.  Thus, 
in  a  California  case  it  is  held  that  the 
lien  of  an  attachment  takes  effect  im- 
mediately upon  the  levy  and  the  rec- 
ord thereof,  and  is  not  divested  by  a 
failure  of  the  sheriff  to  make  the 
proper  return ;  the  facts  can  be  estab- 
lished by  other  evidence.  The  deposit 
pi  the  writ,  etc.,  is  what  operates  as  a 
notice  to  the  world.  Ritter  v,  Scan- 
nell,  II  Cal.  238;  70  Am.  Dec.  775. 
Compare  Ofl^terdinger  v.  Ford  (Va. 
1890),  12  S.  E.  Rep.  I. 

4.  Dickson  v.  Peppers,  7  I  red.  (N. 
Car.)  429.  And  if  made  on  a  schedule 
attached,  a  reference  to  it  should  ap- 
pear in  the  writ.  Watson  on  Sheriffs 
68.  An  indorsement  of  the  return  of 
attachment  upon  the  petition  annexed 
to  the  writ  instead  of  the  writ  itself  is 
only  an  irregularity  of  form  which 
will  not  avoid  the  jurisdiction  of  the 
court.  Johnson  v.  Gilkeson,  81  Mo.  55 ; 
Murfree  gn  Sheriffs  (2d  ed.),  ^  836a. 

5.  Murfree  on  Sheriffs  (2d  ed.),  §§ 
835-6;  3  Bl.  Com.  27^;  Watson  on 
Sheriffs  68;  State  v.  Melton,  8  Mo. 
417.  In  this  case  it  was  defined  thus : 
**  The  statement  by  the  officer,  upon  a 
writ,  of  the  manner  in  which  it  has 
been  executed,  and  filing  it  in  the 
clerk's  office,  constitute  the  '  return '  in 
law." 

The  statutes  almost  invariably  re- 
quire the  return  of  the  officer  upon  a 
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of  a  return,  however,  until  the  writ  is  actually  returned  into  the 
office  out  of  which  it  issued.^ 

In  the  United  States  it  is  generally  the  duty  of  the  sheriff  or 
other  officer  to  make  a  return  upon  process  served  by  him  offi- 
cially. At  common  law,  however,  if  either  the  plaintiff  or  defend- 
ant desired  a  return,  the  sheriff  must  be  ruled  to  make  one.* 

The  return  is  made  by  the  officer  serving  the  process,  but  it 
seems  to  be  a  usual  requirement  that  the  name  of  the  sheriff  shall 
be  signed  in  all  cases  where  no  one  other  than  the  sheriff  or  his 
deputized  officer  is  authorized  to  execute  the  process.^  The  of- 
ficer need  not  state  in  his  return  the  county  of  which  he  is  an 
officer,  or  where  the  writ  was  served,  since  it  will  be  presumed 
that  he  has  acted  within  his  jurisdiction.*     A  marshal's  return. 


writ  to  be  in  writing,  and  where  this  is 
the  case  the  whole  must  be  in  writing. 
Parol  evidence  is  not  admitted  to  con- 
tradict or  explain  it.  Purrington  v. 
Loring,  7  Mass.  388 ;  Wilson  z>.  Lor- 
ing,  7  Mass.  392;  Wellington  v.  Gale, 
13  Mass.  483. 

1.  Nelson  v.  Cook,  19  111.  440;  State 
r*.  Melton,  8  Mo.  417;  Welsh  i'.  Jay,  13 
Pick.  (Mass.)  4S2;  Garlick  v,  Sangster, 
9  Bing.  46;  23  E.  C.  L.  259. 

2.  Murfree  on  Sheriffs  (2d  ed.),  § 
853;  U.  S.  V,  Scroggins,  3  Woods  (U. 
S.)  «;29;  Frances  v.  Clarkson,  2  Dowl. 
P.  C.  532;  Lewis  T'.  State  Bank,  4  Ark. 
447  ;  Edmunds  v.  Watson,  7  Taunt.  5  ; 
2  E.  C.  L.  5;  Richardson  v.  Trundle, 
8  C.  B.  N.  S.  474;  98  E.  C.  L.  474. 
See  also  Sheriffs. 


rt.v,  South  Carolina  and  Vermont,  the 
rule  is  different  from  that  of  the  text* 
Calendar  v.  Olcott,  i  Mich.  344; 
Towns  V,  Harris,  13  Tex.  ^07;  De 
Villiers  v.  Ford,  2  McCord  (S.  Car.) 
144;  Eastman  v.  Curtis,  4  Vt.  616.  So 
in  the  federal  courts,  Hill  v.  Gordon^ 
45  Fed.  Rep.  276. 

Thus  where  a  sheriff  authorized,  by 
indorsement  on  a  writ,  another  to  exe- 
cute it,  and  the  writ  was  returned 
ser\'ed,  and  the  return  signed  by  the 
person  authorized  as  "  deputy  sheriff,'' 
it  was  held  that  the  return  should 
have  been  in  the  name  of  the  sheriff. 
Bolard  v.  Mason,  66  Pa.  St.  138.  See 
also  Bennethum  v.  Bowers,  133  Pa.  St. 
332.  Compare  Nelson  v.  Nye,  43  Miss. 
124.     But  in  Illinois  it  is  held  that  in 
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,  Deputy. — Gray  r.  Wolf,  77  Iowa  630 ; 
Thomas  v.  Colorado  Nat,  Bank,  11 
Colo,  611 ;  Reinhart  v.  Lugo,  86  Cal. 
395;  Martin  v.  Gray,  142  U.  S.  236. 
If  the  process  is  served  by  a  deputy 
it  should  be  signed  with  the  sheriff's 
name,  with  the  deputy's  added.  Glen- 
coe  V.  People,  78  111.  382 ;  Briggs  v. 
Greenlee,  Minor  (Ala.)  123;  Murfree 
on  Sheriffs  (td  ed.),  §  836;  Sheppard 
V.  Hill,  5  Ark.  308;  Rowley  v.  Howard, 
23  Cal.  401;  Reinhart  r.  Lugo,  86 
Cal.  395 ;  Johnson  v,  Johnson,  23  Fla. 
413;  Dennison  v.  Story,  i  Oregon  272 ; 
Emley  v.  Drum,  36  Pa.  St.  123. 

In  Barber  v.  Goodell,  56  How.  Pr. 
(N.  Y.)  364,  the  deputy  had  died  before 
making  proof  of  service  of  summons 
and  other  papers  served  by  him.  On 
affidavits  showing  statements  made  by 
him  during  his  illness  as  to  the  time 
and  place  of  service,  the  sheriff  was 
directed  to  make  a  return  of  service  in 
accordance  with  the  facts  stated  in  the 
affidavits. 

In  the  four  States  of  Michigan,  Tex- 


the  name  of  the  sheriff.  The  reason, 
however,  for  not  requiring  it  was,  that 
the  return  by  such  person  must  be  un- 
der oath.  Glencoe  v.  People,  78  111. 
382.  A  sheriff's  return  needs  no  proof 
of  his  signature  in  the  court  of  which 
he  is  an  officer.  McDonald  z\  Carson, 
94  N.  Car.  497. 

An  averment  that  a  sheriff's  return 
was  signed  is  unnecessary ;  this  will 
be  presumed.  Rives  v.  Kumler,  27 
111.  291. 

In  Thomas  v,  Goodman,  25  Tex. 
Supp.  446,  it  is  said  that  the  omission 
of  the  signature  is  a  fatal  defect,  which 
cannot  be  cured  by  a  subsequent  affi- 
davit of  the  officer.  Simmes  ?■.  Simmes 
(Tex.  1889),  II  S.  W.  Rep.  665,  But 
it  seems  tha\  if  the  return  is  correct 
in  other  particulars  a  failure  by  the 
deputy  to  affix  his  principal's  name  is 
a  mere  irregularity  which  may  be 
amended.  Hill  v.  Gordon,  45  Fed. 
Rep.  276. 

4.  VV  hi  ting  v,  Hagerty,  5  La.  Ann* 
686;  Gilbert    v.    Brown,    9    Neb.  90; 
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however,  must  show  that  it  was  executed  within  his  district.^ 
In  case  of  process  issuing  from  a  justice's  court,  the  constable, 
being  the  ministerial  officer  of  the  court  whose  duty  it  is  to  serve 
process,  should  sign  the  return.* 

In  some  States,  notably  New  York  and  others,  where  a  new 
system  of  practice  has  been  introduced,  the  return  on  process  is 
substituted  by  the  sheriff's  certificate,  which  he  is  required  to  at- 
tach to  whatever  process  he  serves.  Its  character  and  effect  is 
virtually  that  of  the  old  return.  In  case  of  service  made  by  a 
private  person,  the  return  is  replaced  by  such  person's  affidavit 
of  service.  The  rules,  however,  which  apply  to  returns  generally 
will  also  apply  to  such  certificates  or  affidavits.' 


CaMerwood  v.  Brooks,  28  Cal.  151 ; 
Baltimore,  etc.,  R.  Co.  v.  Brant  (Ind. 
1S93),  31  N.  E.  R^p.  464;  Knowles  r. 
Logaosport  Gaslight,  etc.,  Co.,  19 
Wall.  (U.  S.)  59 ;  Davis  v.  Burt,  7  Iowa 
56;  Crane  v,  Brannan,  3  Cal.  192; 
Henry  r.  Ward,  4  Ark.  150;  Crowley 
V,  Wallace,  12  Mo.  143;  Richardson  v. 
Smith,  I  Allen  (Mass.)  541 ;  Bushey  v, 
Rathes,  45  Mich.  181 ;  McAbee  r.  Par- 
ker, 78  Ala.  573 ;  Davis  v.  Richmond, 
35  Vt.  419.  Consult,  also,  Zwickey  v. 
Hancy,  63  Wis.  464,  and  Higgins  v. 
Bullock.  66  111.  37,  where  it  is  said  that 
a  court  will  always  take  judicial  notice 
of  the  counties  of  the  State.  But  in 
Gully  V,  Sanders,  Litt.  Sel.  Cas.  (Ky.) 
424,  a  return  by  a  deputy  sheriff  that 
defendant  is  *'  no  inhabitant  of  my 
bailiwick,"  is  not  equivalent  to  a  re- 
turn that  he  is  no  inhabitant  of  the 
county. 

The  service  of  a  decree  nisi,  or  other 
paper  by  a  sheriff,  which  is  not  di- 
rected to  him  in  his  official  capacity, 
should  be  authenticated  by  affidavit 
Anonymous,  x  Hen.  A  M.  ( Va.)  206. 

1.  Allen  T'.  Blunt,  i  Blatchf.  (U.  S.) 
480;  8  N.  Y.  Leg.  Obs.  105. 

1  The  statutory  requirement,  that 
the  return  of  process  to  a  justice's  court 
shall  be  signed  by  the  constable  serv- 
ing the  same,  is  satisfied,  for  the  pur- 
pose of  supporting  a  judgment  attacked 
collaterally,  by  a  return  made  out  in 
the  presence  of  the  constable,  by  the 
justice.  Reno  r.  Pinder,  20  N.  Y.  298, 
reversing  24  Barb.  (N.  Y.)  423. 

The  constable's  certificate  of  service 
of  a  paper  is  no  evidence  of  such  serv- 
ice unless  it  was  his  duty  to  make  such 
seriice.  Pool  v.  Wedemeyer,  56  Tex, 
287. 

8.  New  Tork  Code  Civ.  Proc,  ^  434 ; 
Litchfield  r.  Burwell,  5  How.  Pr.   (N. 


Y.)  341 ;  Morrell  v.  Kimball,  4  Abb. 
Pr.  (N.  Y.)  352;  Sayles  v.  Davis,  20 
Wis.  302;  Wostenholm  v.  State,  71  Ga. 
669  (service  of  bill  of  exceptions  by 
attorney). 

Certificate  of  Sendee.— This  certifi- 
cate is  made  in  like  manner  and  form, 
and  has  the  same  requisites  as  an  or- 
dinary return.  Lamed  r.  Wilcox,  4 
Mich.  333.  See  also,  as  to  sufficiency 
of  such  certificates,  Clark  v.  Lichten- 
^^^6'  .S3  Mich.  307 ;  Elliot  v,  Preston, 
44  Mich.  189;  Taylor  t-.  Taylor,  64  Ind. 
356;  McMullen  v,  Mackey,  53  Hun  (N. 
Y.)  638;  Friend  v.  Green,  43  Kan.  167; 
Norton  v.  Meader,  4  Sawy.  (U.  S.) 
618 ;  Pool  V,  Wedemeyer,  56  Tex.  287 
(effect  of  constable's  certificate) ;  Rob- 
inson T'.  McManus,  4  Lans.  (N.  Y.) 
380  (same,  oral  proof  of  service);  Rob- 
erts V,  Burris,  12  Iowa  394  (proof  of 
service  by  mail  cannot  be  shown 
merely  from  certificate  of  the  clerk  of 
the  court). 

A  sheriffs  certificate  of  service  dues 
not  lose  its  force  by  lapse  of  time  or 
by  being  used  upon  the  entry  of  a  judg- 
ment afterwards  vacated.  It  may  be 
used  upon  a  second  application  for 
judgment.  Brien  v.  Casey,  2  Abb.  Pr. 
(N.  Y.)4i6. 

A  sheriff's  certificate  is  not  proof  of 
service  of  an  order  in  supplementary 
proceeding;  such  order  is  not  process, 
and  the  statute  does  not  authorize  its 
service  to  be  proved  by  certificate. 
Utica  City  Bank  v,  Buelf,  9  Abb.  Pr. 
(N.  Y.)  385;  17  How.  Pr.  (N.  Y.)  49S. 
Nor  is  the  official  certificate  of  a  sheriff 
of  another  State  evidence  in  New  Tork 
of  service  of  papers  from  the  courts  of 
the  latter;  his  affidavit  should  be  pre- 
sented. Thurston  v.  King,  i  Abb.  Pr. 
(N.  Y.)  126;  Morrell  v.  Kimball,  4 
Abb.  Pr.  (N.  Y.)  352. 
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It  has  been  held  In  New  Tork  that 
^'  the  defendant's  affidavit  as  to  the 
time  of  service  upon  him  is  conclusive 
against  a  deputy  sheriffs  certificate. 
In  such  a  case  the  sheriff  is  put  to  his 
affidavit."  Campbell  v.  Self,  2  How. 
Pr.  (N.  Y.)  35.  Compare  Sargant  v» 
Meade  (Supreme  Ct.),  i  N.  Y.  Supp. 

589. 

AflULavit  of  Serylce. — This  is  of  purely 
statutory  origin,  servi(ie  by  any  on^ 
other  than  the  sheriff  being  unknown 
at  common  law.  It  is  usually  required 
that  the  affidavit  of  service  should  state 
N  the  time,  place,  and  manner  of  service, 
no  distinction  appearing  to  be  made 
between  the  affidavit,  in  case  of  perso- 
nal service  and  that  in  constructive 
service,  ^nd,  where  a  summons  is 
served  by  any  person  other  than  the 
sheriff,  and  the  affidavit  of  such  person 
fails  to  show  at  what  place  it  was  served, 
and  in  case  of  personal  service  that  he 
knew  the  person  served  to  be  the  per- 
son mentioned  in  the  summons,  there 
being  no  appearance  by  defendant  be- 
fore judgment,  there'  is  nothing  to 
show  that  the  court  acquired  jurisdic- 
tion of  his  persort.  Sayles  t'.  Davis, 
20  Wis.  302 ;  Lewis  v.  Hartel,  24  Wis. 
504;  Grantier  v.  Rosecrance,  27  Wis. 
488 ;  German  Mut.,  etc.,  F.  Ins.  Co.  v, 
t)ecker,  74  Wis.  556 ;  Murdock  v.  Hil- 
lyer,  45  Mo.  App.  287;  Forbes  v. 
Bringe,  32  Neb.  757 ;  Lyles  v.  Haskell, 
35  S.  Car.  391;  National  Exchange 
Bank  v.  Stelling,  31  S.  Car.  360;  Dotv 
V.  Berea  College  (Ky.  1891),  15  S.  W. 
Rep.  1063;  Ho^s  Back,  etc.,  Miii.  Co.  v. 
New  Basil,  etc.,  Min.  Co.,  63  CaK  121 
(sufficiency  of  affidavit  of  service  by 
mail) ;  Holvard  v.Galloway,  60  Cal.  10; 
Weil  V.  Bent,  60  Cal.  603.  So  that 
an  affidavit  of  service  by  one  who  was 
not  an  officer  of  the  court  is  not  suf- 
ficient which  merely  states  that  "A 
B,  being  first  duly  sworn  on  oath, 
says  that  on  the  3d  day  of  May,  1864, 
he  served  a  copy  of  the  within  sum- 
mons and  complaint  on  C  D,  who  is 
personally  known  to  this  affiant,  by 
giving  and  leaving  with  him  a  copy 
thereof,"  etc.  Sayles  v.  Davis,  20  Wis. 
302.  See  also  ^tna  L.  Ins.  Co.  v,  Mc- 
Cormick,  20  Wis.  265;  Romain  r. 
Muscatine  Co.,  Morr.  (Iowa)  357;  Cof- 
fee V.  Gates,  28  Ark.  43 ;  Reed  v.  Cat- 
lin,  49  Wis.  686. 

In  California  it  is  held  that  the  affi- 
davit must  allege  that  the  person  serv- 
ing the  writ  is  over  eighteen  years  of 
age,  and  if  it  fails  to  do  so  a  judgment 
by  default  cannot  be  sustained.  Barney 
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V,  Vigoureaux,  75  Cal.  376;  Horton  v. 
Gallardo,  88  Cal.  581;  Maynard  r. 
MacCrellish,  57  Cal.  355;  Doerfler  v. 
Schmidt,  64  Cal.  265.  But  in  another 
case  it  was  held  that  such  a  mistake 
was  a  mere  irregularity,  and  that  a 
judgment  in  the  case  by  default  could 
not  be  attacked  collaterally  on  the 
ground  of  it.  Peck  v.  Strauss,  33  Cal. 
678.  A  statement  that  person  making 
service  was  "  a  white  male  citizen  of 
the  United  States  "  is  not  equivalent  to 
saying  that  he  was  over  eighteen  years 
old,  and  is  therefore  insufficient.  Lyons 
V.  Cunningham,  66  Cal.  42.  See  also 
Williamson  v.  Cummings  Rock  Drill 
Co.,  95  Cal.  652.  It  Is  sufficient  to  state 
the  county  in  which  service  was  made, 
as  it  will  be  presumed,  nothing  appear- 
ing to  the  contrary,  that  he  resided  in 
the  county  in  which  service  was  made. 
Calderwood  v.  Brooks,  28  Cal,  151, 
See  also,  in  this  general  connection, 
Dimick  v,  Campbell,  31  Cal.  238; 
Moulton  V.  DeMaCarty,  6  Robt  (N. 
Y.)  470;  Dellisser  v.  New  York,  etc., 
R.  Co.,  59  N.  Y.  Super.  Ct.  233 ;  Robin- 
son V.  McManus,  4  Lans.  (N.  Y.)  380; 
Steinle  v.  Bell,  12  Abb.  Pr.  N.  S.  (N.Y.) 
172;  Pellier  v,  Gillespie,  67  Cal.  582; 
Gale  V.  Townsend,  45  Minn.  357;  Mc- 
Call  v.  Towers,  i  Cranch  (C.  C.)  42; 
Edmonds  v.  Buel,  23  Conn.  242  (service 
of  attachment  by  indifferent  person 
need  not  be  authenticated  by  affidavit 
of  service) ;  Barnett  v.  Montgomery,  6 
Mon.  (Ky.)  527  (affidavit  of  private 
person  of  deliv^y  of  subpcena,  insuf- 
ficient evidence  of  service). 

Where  a  private  individual  certified 
upon  oath,  on  the  back  of  a  copy  of  a 
bill  in  chancery,  duly  attested  by  the 
clerk,  that  he  had  given  a  true  and  at- 
tested copy  thereof  to  the,  defendant, 
residing  out  of  the  State;  and  also 
made  a  like  certificate  upon  the  sub- 
poena, it  was  considered  sufficient  evi- 
dence of  proper  service.  Stone  r. 
Anderson,  25  N.  H.  221. 

An  affidavit  of  service  is  not  conclu- 
sive upon  the  defendant.  The  supreme 
court  has  power  on  motion  to  inquire 
into  the  fact  of  alleged  service  of  its 
own  process.  Van  Rensselaer  v.  Chad- 
wick,  7  How.  Pr.  (N.  Y.)  297;  Wallis 
V,  Lott,  15  How.  Pr.  (N.  Y.)  567. 

A  statute  requiring  the  return  of 
service  of  summons,  when  made  by  a  . 
special  deputy,  to  be  verified  by  oath  is 
complied  with  if  the  return  is  verified 
by  the  affidavit  of  the  person  making 
the  service.  The  matter  may  be  re- 
duced  to    the  form   of    an    affidavit, 
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1.  Bequiflites  of  Eetum. — The  return  is  the  means  by  which  the 
court  is  to  be  informed  of  the  fact  or  legality  of  service;  it 
must,  therefore,  affirmatively  show  everything  necessary  to  con- 
-stitute  a  valid  service,^  and  must  respond  to  the  mandate  of  the 
writ,*  Its  contents  vary  according  to  the  character  of  the 
service,  whether  actual  personal  service  or  constructive. 

It  should  always  follow  the  words  prescribed  in  the  statute,  but 
a  substantial  compliance,  it  seems,  is  sufficient,  and  a  refusal  to 
give  it  effect  on  merely  technical  grounds,  would  be  A  denial  of 
justice.*  A  return  merely  that  the  writ  had  been  "  legally  served  " 
or  "  duly  executed  "  is  not  sufficient ;  returning  officers  are  minis- 
terial, and  are  therefore  not  competent  to  judge  of  the  legality  of 
a  service,  or  of  any  other  similar  act  of  their  own.* 

a.  In  Case  of  Personal  Service.— Where  actual  personal 
service  is  made,  the  return  usually  need  state  only  the  fact  and 


signed  and  sworn  to  by  the  person  or 
officer  making  it.  Edwards  v.  McKay, 
73  111.  57a  Nor  in  such  a  case  is  proof 
of  service  by  a  notary's  seal  sufficient. 
Yolo.  Co.  V,  Knight,  70  Cal.  431. 

1.  Williams  v.  Downes,  30  Tex.  51 ; 
Ex  farte  Cross,  7  Ark,  44 ;  Hakes  v. 
Shupe,  27  Iowa  465 ;  Rickards  v.  Ladd, 
6  &wy.  (U.  S.)  42;  Hammond  v, 
Olive,  44  Miss.  543 ;  G'Leary  v.  Dur- 
ant7oTex.  409;  Rankin  v.'Dulaney, 
43  Miss.  197 ;  Moore  v.  Coats,  43  Miss. 
235 ;  Botsford  r.  O'Conner,  57  111.  72 ; 
Johnson  v.  Aylesworth,  3  Pittsb.  (Pa.) 
237;  Murfree  on  Sheriffs  (2d  ed.),  ^§ 
835,  et  seq.  See  also  Greenman  v.  Har- 
vey, 53  111.  386,  as  to  the  general  requi- 
sites of  return  on  summons  in  chan- 
cery ;  People  v.  Fox,  39  Cal.  621. 

Briefly  stated  the  rule  is  that  a  re- 
turn must  not  depend  upon  extraneous 
facts  to  make  it  intelligible,  but  must 
be  so  when  taken  only  in  connection 
with  the  writ  upon  which  it  is  indorsed. 
Thompson  v,  Griffis,  19  Tex.  115;  Har- 
mon V,  See,  6  Iowa  171. 

But  that  which  is  necessarily  im- 
plied need  not  be  expressed  in  the 
return.  Select  v.  Olmstead,  i  Root 
(Conn.)  497. 

A  return  which  fails  to  show  proper 
service  cannot  be  cured  by  an  affidavit 
showing  a  good  service.  Gardner  v. 
Small,  17  N.  J.  L.  162. 

DonUe  Retnm. — If  the  officer  makes 
two  returns  to  a  writ,  the  second  one 
apparently  intended  to  make  the  first 
one  more  specific,  and,  although  the 
fintone  taken  alone  would  be  good, 
the  two  taken  together  do  not  show  a 
good  service;  the  service  is  bad.  Pil- 
low T».  Sentelle,  39  Ark.  61.  See  also 
Norton  V,  Meader,  4  Sawy.  (U.  S.)  603. 


S.  Shannon  t;.  McMullin,  25  Gratt. 
(Va.)  218.  Murfree  on  Sheriffs  (2d 
ed.),  ^  861. 

8.  Collins  V,  Walling,  6  La,  Ann. 
702;  Graves  v.  Drane,  66  Tex.  658; 
Presley  v.  Anderson,  42  Miss.  274; 
Clark  V,  Wilcox,  31  Tex.  322. 

In  Texas  it  is  usually  required,  how- 
ever, that  the  officer  in  the  service  of 
process  and  in  his  return  shall  comply 
strictly  with  statutory  requirements. 
Roberts  v.  Stockslager,  4  Tex.  307; 
Graves  v,  Robinson,  22  Tex.  130.  It 
must  therefore  show  that  service  was 
made  by  the  sheriff.  Galveston,  etc., 
R.  Co.  V.  Wave,  74  Tex.  47. 

4.  In  Perry  v.  Dover,  12  Pick. 
(Mass.)  206,  the  court  by  Morton,  J., 
said  :  '*A11  returning  officers  are  minis- 
terial, and  are  bound  to  set  forth  in 
their  returns  all  the  acts  done  by  them 
in  order  that  the  proper  tribunal  may 
judge  of  their  sufficiency.  They  are 
not  competent  to  judge  of  the  legality 
of  a  notice  or  service,  and  a  return  that 
a  precept  has  been  legally  served,  or 
that  the  duty  enjoined  by  a  warrant 
had  been  duly  performed,  would  most 
clearly  be  insufficient."  See  also  Davis 
V.  Maynard,  9  Mass.  242;  Wellington 
V.  Gale,  13  Mass.  483;  Harmon  v.  See, 
6  Iowa  171 ;  Charlessi;.  Marne^,  i  Mo. 
537;  Moore  v.  Miller,  16  N.  ].  L.  233. 
Compare  Burrus  v,  Burrus,  56  Miss.  92, 

Therefore  the  service  is  wholly  in- 
sufficient where  the  return  states  that 
it  was  made  "  conformable  to  the  stat- 
ute." The  facts  should  be  set  forth. 
Crisman  v,  Swisher,  28  N.  J.  L.  149. 
Nor  is  an  affidavit  by  the  sheriff,  that 
to  the  best  of  his  belief  he  made  serv- 
ice on  defendant,  any  proof  of  service. 
Pearson  v.  Pierce,  40  Ohio  St.  231. 
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time  of  service,  and  have  the  officer's  name  attached.^  The 
usual  return  in  such  cases,  unless  the  statute  prescribes  otherwise, 
is  simply  the  word  "  executed  *'  or  "  served,*'  with  the  date  and 
officer's  name  following.*  If  the  return  is  correct  in  all  other 
respects,  it  is  immaterial  that  the  defendant  is  not  mentioned, 
either   by   name   or   otherwise.^      But    where  there   are   several 


1.  Gilbreath  v.  Kuykendall,  i  Ark. 
50;  Orendorff  v.  Stanberry,  20  111.  89; 
Barbour  v.  Newkirk,  83  Ky.  529; 
Clemson  r.  Hamm,  2  111.  176;  Legg  v. 
Stillman,  2  Cow.  (N.  Y.)4i8;  Bartlett 
V,  Winkler,  15  Tex.  515;  Shaw  v, 
Moser,  3  Mich.  71 ;  Tones  v,  Relfe,  3 
Mo.  388 ;  Gilmore  t/.  Lidden,  23  Ga.  14. 

Where  .the  return  is  not  dated,  the 
presumption  is  that  feervice  was  per- 
fected within  the  time  prescribed  hj 
law.  Reid  t'.  Jordan,  56  Ga.  282 ; 
Cosby  V,  Bustard,  Litt.  Sel,  Cas.  (Ky.) 
137;  Fears  v.  Thompson,  82  Ala.  294. 
And,  generally  speaking,  the  return  of 
an  officer  should  receive  every  reason- 
able construction,  and  where  it  is  sus- 
ceptible of  more  than  one  meaning 
the  one  most  conformable  to  his  legal 
duty  should  be  adopted,  upon  the  well- 
known  principle  **  ut  res  vaieat  ma- 
gisquam  pereai,^*  and  ^^ omnia  prcBsum- 
untur  esse  rife  ac  soUm inter  acta.'^ 
Murfree  on  SherilflfsJ,  §  846;  State  v. 
Still,  II  Mo.  App.  283;  Davis  r.  Burt, 
7  Iowa  56;  Whittlesey  v.  Starr,  8  Conn. 
134;  Betts  ZK  Boyd,  31  Neb.  815  ;  Lodge 
V.  Butler,  42  N".  J.  L.  370;  Foster  v. 
Berry,  14  R.  I.  601 ;  Kirby  v.  Gates,  71 
Iowa  100;  Brown  v.  Miner,  21  111. 
App.  60. 

Time  of  Serrlee — Date  of  Rotnxn. — 
While  it  is  usual  to  state  the  time  of 
service  it  seems  that  an  omission  to  do 
so  is  only  an  irregularity  which  is 
amendable,  and  which  will  not  render 
the  judgment  liable  to  collateral  at- 
tack. Wilson  T'.  Call,  49  Iowa  463 ; 
Rees  V.  Rees,  7  Oregon  78;  Wilson  v. 
King,  Morr.  (Iowa)  106.  And  an 
amendment  substituting  the  real  for 
the  apparent  date  of  a  writ  may  be  al- 
lowed in  the  discretion  of  the  court. 
Gardiner  t/.  Gardiner,  71  Me.  266;  Sny- 
der V,  Schram,  59  How.  Pr.  (N.  Y.) 
404 

If  the  return  bears  an  earlier  date 
than  the  process  itself  it  is  no  evidence 
of  service.     Keaton  v.  Moore,  59  Ga. 

553- 

If  a  discrepancy  occurs  between  the 
date  of  the  return  of  an  execution  into 
court  as  made  by  the  officer,  and  the 
date  as  made  by  the  clerk  upon  filing, 


the  former  must  control.  Gilson  v, 
Parkhurst,  53  Vt.  384. 

The  Wisconsin  statute  requiring  the 
date  of  service  to  be  indorsed  on  the 
writ  is  held  to  be  mandatory  and  the 
service  is  ijieffectual  if  such  indorse- 
ment is  not  made.  Wendel  v.  Durbin, 
26  Wis.  390. 

Other  Hatters. — A  return  of  a  sum- 
mons issued  against  Harrison  Johnson, 
as  follows  :  duly  served  '*  on  the  within 
named  H.  Johnson,"  is  sufficient,  not- 
withstanding there  are  other  persons 
in  the  same  town  named  H.  Johnson. 
Johnson  xk  Jones,  2  Neb.  126. 

Where  process  was  required  to  be 
served  by  delivering  a  copy  to  the 
defendant,  and  by  the  return  it  ap- 
peared a  copy  of  the  summons  was 
*•  left  With "  the  defendant,  the  two 
forms  of  expression  are  equivalent. 
Buck  V.  Buck,  60  111.  105.  See  also 
Hedges  v.  Mace,  72  111.  472 ;  Keithley 
V.  Borum,  2  How.  (Miss.)  683  ("Exe- 
cuted by  copy"  understood  to  mean 
delivery  of  copy  to  defendant  person- 
ally). 

2.  4  Minor's  Inst.  (2d  ed.),  p.  545; 
Bridges  r.  Ridgley,  2  Litt  (Ky.)  396; 
Smith  V.  Bradley,  6  Smed.  &  M. 
(Miss.)  485;  Com.  V.  Murray,  2  Va. 
Cas.  504;  Thomas  v.  State,  62  Miss. 
184 ;  Strayhorn  r.  Blalock,  92  N.  Car. 
292 ;  McDonald  v.  Carson,  94  N.  Car. 
497 ;  Snelgrove  v.  Branch  Bank,  5  Ala. 
295  ('*  Executed  on  S**  sufficient). 

The  return  "Executed"  shows  a 
legal  service,  but  not  necessarily  a  per- 
sonal one.  Therefore,  in  a  case  where 
personal  service  is  required,  such  a 
return  is  insufficient.  Hermann  v. 
Stricklin,  60  Miss.  234.  But  if,  besides 
the  word  **  executed,"  there  are  words 
which  indicate  that  the  writ  was  not 
properly  executed,  the  court  must  not 
consider  it  served.  Burrus  v.  Burrus, 
^6  Miss.  93.  Compare  Berlin  Iron 
Bridge  Co.  v  Norton  (N.  J.  1889),  17 
Atl.  Rep.  1079. 

8.  Cardwell  v.  Sabichi,  59  Cal.  490; 
Robison  v.  Miller,  57  Miss.  237. 

A  return  "Served  by  reading."  im- 
plies "to  the  defendant"  Holsinger 
I'.  Dunham,  11    Ind.  346;    Chandler  z'. 
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defendants,  the  return  must  clearly  show  upon  which  of  them 
service  has  been  made.^ 

In  some  jurisdictions  the  character  of  the  return  is  fixed  by 
statute,  and  is  required  to  contain  a  statement  of  the  exact 
manner  of  service ;  in  such  cases  a  failure  to  observe  the  statutory 
requirement  invalidates  the  service  * 


Miller,  ii  Ind.  382.  But  it  is  held  in 
Iowa  that  a  return  on  an  original  no- 
tice, **  Served  the  within  by  reading  *' 
on  a  daj  named,  is  insufficient,  as  not 
showing  to  whom  it  was  read.  Boker 
V.  Chapline,  12  Iowa  204;  Bain  v.  Gal- 
year,  10  Iowa  585. 

1.  Service  Upon  Several  Defendant*. — 
Tappan  v.  Bruen,  5  Mass.  193 ;  Parker 
T'.  Danforth,  16  Mass.  299;  Fulton  v. 
State,  14  Tex.  App.  32 ;  Rape  v, 
Heaton,  9  Wis,  328;  76  Am.  Dec.  269 
(a  return,  "  I  have  served  this  writ  on 
defendant  P  and  W  bv  leaving  a  cer- 
tified copy  with  his  family  in  their 
residence  ').  Such  a  return  cannot  be 
dispensed  with  unless  all  the  defend- 
ants appear.  Stults  t>.  Outcalt,  6  N.  }. 
L.  130. 

In  an  action  against  two,  where 
there  is  a  return  of  service  on  one 
only,  which  is  silent  as  to  the  other, 
the  legal  conclusion  is  that  there 
was  no  ser\'ice  on  the  latter.  Gran- 
berry  v.  Wellborn,  4  Ala.  118;  Gam^ 
ble  r.  Warner,  16  Ohio  371 ;  Blinn  z«. 
Chesseman  (Minn.  1892),  51  N.  W. 
Rep.  666. 

A  sheriff's  return  that  he  cannot 
find  the  defendants  is  equivalent  to  a 
return  that  he  can  find  neither  of 
them.    Hitchcock  v.   Ilahn,  60  Mich. 

459- 

Where  a  writ  against  several  de- 
fendants is  returned  ** Executed,'*  the 
court  will  imply  that  it  was  executed 
on  all  the  defendants..  Cantlev  r. 
Moody,  7  Port.  (Ala.)  443;  and  if  the 
return,  is  equivocal  as  to  which  of  two 
defendants  was  served  the  justice  may 
determine  whether  or  not  the  service 
as  to  one  was  personal  and  sufficient 
Fleming  v,  Nunn,  61  Miss.  603. 

A  legal  service  is  sufficiently  shown 
where  the  return  showed  that  one  of 
the  defendants  had  been  "Served,"  and 
that  the  others  were  "Not  found,"  etc. 
Colerick  v.  Hooper,  3  Ind.  316 ;  56  Am. 
Dec.  505. 

Where  writs  are  issued  in  duplicate, 
running  to  different  counties,  the  gen- 
eral return  of  "Executed"  applies  only 
to  such  of  the  defendants  as  reside 
within  the  county  to  which  the  writ 
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issued.  Bozman  v.  Brower,  6  How. 
(Miss )  43. 

Where  a  return  recites  the  service 
of  the  writ  upon  persons — naming 
three  defendants — and  fees  are  charged 
for  service  of  three  copies,  it  sufficient- 
ly appears  that  each  of  the  defendants 
was  served  with  a  copy  of  the  writ. 
Martin  v.  Hargardine,  46  111.  yii. 

In  the  case  of  Thompson  v.  Griffis, 
19  Tex.  115,  there  were  three  citations 
against  A,  B  and  C,  each  directing 
the  sheriff  to  summon  all  three  defend- 
ants, each  of  the  citations  being  in- 
dorsed with  the  date  of  issue  and  the 
name  of  the  particular  defendant  on 
whom  it  was  to  be  served,  and  the 
sherifiF  returned  on  the  citation,  in- 
dorsed for  C,  "Executed  on Nov. 

I  ith,  by  delivering  a  true  copy  of  writ 
and  petition,  1854."  It  was  held  that 
it  showed  no  service.  And  so  where 
the  statute  required  a  citation  to  be 
served  by  delivering  a  copy  to  each  de- 
fendant, a  return  of  service  of  the 
citation  on  the  "Within  named  de- 
fendants, in  person,  a  true  copy,"  was 
insufficient.  King  v.  Goodson,  42  Tex. 
152;  Schramm  v.  Gentry,  64  Tex.  143; 
Rutherford  v.  Davenport  (Tex.  1891), 
16  S.  W.  Rep.  no. 

2.  Faison  v.  Wolf,  63  Miss.  24 ;  York 
T.  Crawford,  42  Miss.  508 ;  Continent- 
al Ins.  Co.  V.  Milliken,  64  Tex.  46; 
Graves  v.  Robertson,  2a  Tex.  131 ; 
Gilbough  V.  Keller,  11  Phila.  (Pa.) 
364;  Charless  v.  M>arney,  1  Mo.  537; 
Faison  v,  Wolfe,  63  Miss.  24  (no  pre- 
sumption to  support  the  service  where 
return  does  not  comply  with  statutory 
requirements). 

Therefore,  if  service  is  required  to 
be  made  by  delivery  of  a  certified 
copy,  a  return  of  service  "by  reading" 
is  insufficient.  Robbins  v.  Clemmens, 
41  Ohio  St.  285;  Thomas  v.  State,  63 
Miss.  184. 

An  example  of  a  proper  return  un- 
der such  statutes  is  this  :  "I  executed 
the  within  by  reading  to  the  within- 
named  A  B  at  his   residence  in  

county,  on  the  —  day  of  March,  18 — ." 
Gatton  V,  Walker,  9  Ark.  199;  Murfree 
on  Sheriffs  (2d  ed.),  §  840. 
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b.  In  Case  of  Substituted  or  Constructive  Service.— 
The  return  in  this  case  must  show  on  its  face  all  the  circumstances- 
which  authorize  this  manner  of  service* — e,  ^.,  that  the  defendant 
was  not  found  after  diligent  search,*  etc.;  and  it  must  also  show 
that  all  the  requirements  of  the  statute  as  to  manner  of  service 
were  fully  complied  with.* 


p. 


1.  The  leading  case  upon  this  point 
is  that  of  Settlemier  v.  Sullivan,  97  U. 
S.  444.  A  statute  of  Oregon  provides 
that  service  in  actions  in  personam 
may  be  made  b^'  the  sheriffs  deliver- 
ing a  copy  of  the  notice  to  the  defend- 
ant personally;  or,  if  he  cannot  be 
found,  to  some  white  person  of  his 
family  above  the  age  of  fourteen  years, 
at  his  dwelling  house  or  usual  place  of 
abode.  In  an  action  in  which  A  was 
defendant,  the  sheriffs  return  showed 
that  service  was  made  by  delivering  a 
copy  of  the  complaint  and  notice  to  the 
wife  of  the  defendant,  a  white  woman 
over  fourteen  years  of  age,  at  the  de- 
fendant's usual  place  of  abode,  but  con- 
tained no  statement  that  A  could  not 
be  found.  Judgment  was  rendered 
against  A,  and  there  was  a  recital  in 
the  record'Hhat  the  defendant,  although 
duly  served  with  the  process,  came  not, 
but  made  default.''  Under  these  cir- 
cumstances the  court  held :  Firsts  That 
the  court  by  such  service  acquired  no 
jurisdiction  over  the  person  of  A,  and 
that  {ts  judgment  was  therefore  void. 
Second,  That  such  substituted  service, 
if  ever  sufficient  for  the  purposes  of  jur- 
isdiction, can  only  be  made  where  the 
conditions  upon  which  it  is  permissible 
are  shown  to  exist.  Third,  That  the  in- 
ability of  the  sheriff  to  find  A  was  not 
to  be  inferred,  but  must  be  affirmatively 
stated  in  his  return.  Fourth,  That  the 
recital  in  the  record  of  the  judgment 
was  not  evidence  of  due  service,  but 
must  be  read  in  connection  with  that 
part  of  the  record  which  sets  forth,  as 
prescribed  by  statute,  the  proof  of  serv- 
ice. Fifths  That  such  proof  must  pre- 
vail over  the  recital,  as  the  latter,  in  the 
absence  of  an  averment  to  the  contrary 
(the  record  being  complete),  can  only 
be  considered  as  referring  to  the  form. 
Settlemier  v.  Sullivan,  97  U.  S.  444. 
See  also  Hammond  v,  Olive,  44  Miss. 
543;  Grant  v,  Harlow,  11  Iowa  429; 
Oakey  v.  Drummond,  4  La.  Ann.  363 ; 
Corcoran  v,  Riddell,  7  La.  Ann.  268; 
Chittenden  v,  Hobbs,  9  Iowa  417; 
Foster  v.  Simmons,  40  Miss.  585;  4 
Minor's  Inst.  (2d  ed.)  533;  Cooper  ;\ 
Roberts,  16  N.  J.  L.  353;  Polhemus  v. 


Perkins,  15  N.  J.  L.  43^;  DerricksoD 
V.  White,  33  N.  J.  L.  137;  Midkiflf  v. 
Lusher,  27  W.  Va.  438;  Miller  v. 
Norfolk,  etc.,  R.  Co.,  41  Fed.  Rep. 
431 ;  Caro  v,  Oregon  etc.,  R.,  etc.,  Co., 
10  Oregon  510;  Mickey  v.  Stratten,  5 
Sawy.  (U.  S.)  475;  Brown  v.  William,. 
39  Mich.  755;  Matteson  v.  Smith,  37 
Wis.  333 ;  Wheeler  v.  Wilkins,  19  Mich. 
78. 

2.  Matteson  v.  Smith,  37  Wis.  333; 
Phillips  v.  Winne  (Supreme  Ct.),  20 
N.  Y.  Supp.  49.  Where  the  statute  al- 
lows service  to  be  made  upon  the  sec- 
retary of  a  company  only  in  the  absence- 
of  the  president,  or  other  chief  officer, 
from  the  county,  a  return  of  service 
upon  the  secretary  should  set  forth  that 
the  president  or  other  chief  officer 
was  absent  from  the  county  and 
could  not  be  found.  Palmetto  Town 
Co.  V,  Rucker,  McCahon  (U.  S.)  146; 
Galveston,  etc.,  R.  Co.  v.  Gage,  63  Tex. 
568.  But  it  was  added  in  the  first  case 
cited  that  such  defect  was  not  fatal,  but 
might  be  amended.  The  rule  is  other- 
wise in  Arhansas  by  statute.  Ex 
parte  St  Louis,  etc.,  K.  Co.,  40  Ark. 
141;  16  Am.  &  Eng.  R.  Cas.  547.  See 
also  infra,  this  title,  Upon  Corpo- 
rations; Livar  v.  State,  26  Tex.  App. 

What  diligence  was  used  by  the 
officer  is  not  necessary  to  be  stated. 
Suerterlee  v.  Sir,  25  Wis.  357. 

8.  Piggott  V,  Snell,  59  III.  106;  Hess- 
ler  V.  Wright,  8  111.  App.  229;  Fairfax 
V,  Alexandria,  38  Gratt.  (Va.)  30; 
Rees  V,  Rees,  7  Oregon  78 ;  Settlemier 
V.  Sullivan,  97  U.  S.  444;  Foster  v. 
Simmons,  40  Miss.  585;  Johnson  v. 
Branch  Bank,  3  Ark.  522;  Barnett  v. 
State,  35  Ark.  501;  Scorpion  Silver 
Min.  Co.  V,  Marsam,  10  Nev.  370; 
Mathews  v,  Gordy,  2  Houst.  (Del.) 
573;  infra,  this  title,  The  Several  Re- 
turns, See  also  Eskridge  v.  Tones,  i 
Smed.  &  M.  (Miss.)  595;  Mack  v. 
Brown,  73  111.  295;  Converse  v.  War- 
ren, 4  Iowa  158.  Compare  Weldon  r. 
Wood,  9  R.  I.  241. 

A  leading  case  in  this  connection  is 
that  of  Hammond  v,  Olive,  44  Miss.  ^43. 
The  court,  by  Simrall,   J.,  said:   "The 


182 


astum  of  Frao6i8* 


SERVICE  OF  PROCESS.      SaquiiltetofBetiinu 


This  procedure  is  a  departure  from  the  common  law,  and  the 
statute  must  be  strictly  followed.  Unless  it  appears  from  the 
record  that  the  return  was  in  these  particulars  duly  made,  a  judg- 
ment by  default  is  void.*  The  return  must  show,  therefore,  that 
a  proper  copy  was  left  at  the  defendant's  last  and  usual  place  of 
abode,  that  the  person  with  whom  the  copy  was  left  was  of  the 
requisite  age  and  a  member  of  the  family  of  the  defendant,  or,  if 
no  such  person  could  be  found,  that  a  copy  of  the  writ  was  posted 
on  a  conspicuous  part  of  the  premises ;  the  omission  of  any  one 
of  these  particulars  renders  the  return  invalid.* 

Where  no  service  is  made,  a  simple  statement  of  the  fact  is 
suflBcient — e,  g.y  "  Non  est  inventus,**  "  Nihil  est,*  or  "  Not  exe- 
cuted ;"'  and  when  an  officer  returns  that  a  defendant  is  not 


return  must  show  that  every  condition 
has  been  complied  with.  First.  It  must 
declare  that  the  defendant  could  not  be 
found.  Second.  That  the  copy  was  left 
with  the  wife  or  some  free  white  per- 
son above  sixteen  years  of  age.  Third. 
If  there  be  no  free  white  person  willing 
to  receive  the  same,  then  the  copy  must 
be  left  at  some  public  place  at  the 
dwelling  house.  The  statute  regards 
the  three  modes  of  service,  in  the 
order  named,  as  gradations.  The  sec- 
ond cannot  be  used  if  the  first  can  be 
made,  nor  the  last  until  both  the  others 
have  failed."  See  also  Davis  v.  Patty, 
42  Miss.  509.  What  these  statutory 
requirements  are  has  already  been  set 
forth.  "See  supra^  this  title,  Manner 
of  Service;  Murfree  on  Sheriffs  (2d 
ed.),  ^  850. 

1.  4  Minor's  Inst  (2d  ed.)  533;  2  61. 
Com.  275;  Eskridge^^  Jones,  i  Smed. 
&  M.  (Miss.)  595.  See  also  cases  in  . 
note  preceding;  Snyder  v.  Snyder,  25 
Ind.  399;  Gray  v.  Larrimore,  4  Sawy. 
(U.S.)  638;  2  Abb.  (U.S.)  542. 

Everything  may  be  inferred  against 
the  officer's  return  which  its  departure 
from  the  requirements  of  the  statute 
will  warrant.  Madison  Co.  Bank  v. 
Suman,  79  Mo.  527 ;  Blanton  v.  Jami- 
son, 3  Mo.  52 ;  Stewart  v.  Stringer,  41 
Mo.  400; 97  Am.  Dec.  278;  Earle  v.  Mc- 
Veigh, 91  U.  S.  508;  U.  S.  V.  American 
Bell  Teleph.  Co.,  29  Fed.  Rep.  17. 

The  only  safe  course  for  an  officer  in 
doubt  is  to  make  a  special   return   ac- . 
cording  to  the  facts.  Johnson  v.  Ayles- 
worth,  2  Pittsb.  (Pa.)  237. 

S.  Bvvry  Parttevlar  Mast  Be  Stated.— 
Wilkinson  v.  Bayley,  71  Wis.  131; 
McConkey  v.  McCranev,  71  Wis.  576; 
Laney  v.  Garbee,  105  mo.  355;  24  Am. 
St.  Rep.  391;  Laney  v.  Sweeney,  105 
Mo.  360;  Swift  V.  'illejtTSy  37  Fed.  Rep. 


37;  Cole  V.  Hocha,  21  La.  Ann.  613; 
Arnault  v.  St.  Julien,  21  La.  Ann.  630; 
Wheeler  v.  Wilkins,i9  Mich.  78;  Mul- 
lins  V.  Sparks,  43  Miss.  129;  Bustamente 
V.  Bescher,  43  Miss.  172;  Robison  v. 
Miller,  57  Miss.  237  (name  of  party 
with  whom  copy  was  left  need  not  be 
stated) ;  Morehead  v.  Chaff e,  52  Miss. 
161  (same);  O'Hara  v.  Independence, 
Lumber,  etc.,  Co.,  42  La.  Ann.  226. 

8.  Sherer  v,  Easton  Bank,  33  Pa.  St 
134 ;  Clarke  v.  Redman,  5  J.  J.  Marsh. 
(Ky.)  31.  Compare  Neyland  v.  State, 
13  Tex.  A  pp.  536;  Chase  v.  People,  a 
Colo.  528  (return  on  scire  facias — "Not 
found") ;  Chicago  Dock,  etc.,  Co.  v. 
Kinzie,  93  111.  415  (same). 

It  is  said  in  Sherer  v.  Easton  Bank, 
33  Pa.  St.  139,  that  the  return  ''Non  est 
inventus "  is  applicable  only  to  a 
capias. 

In  assumpsit  against  A,  B,  C  and  D, 
the  sheriff  returned  the  writ  served  as 
to  A  and  B,  '*Not  found'*  as  to  C  and 
D,  but  stated  in  his  return  that  he  did 
not  go  to  the  house  of  D  by  order  of 
plaintiffs  attorney.  It  was  held  that 
there  was  no  legal  return  of  *'not 
found"  as  to  D.  Lodge  v.  State  Bank, 
6  Blackf.  (Ind.)  557. 

A  return  on  an  attachment  for  a 
witness  in  a  criminal  case  that  she 
**could  not  be  found,"  is  insufficient. 
The  officer  should  state  what  inquiry 
and  search  he  made,  especially  if  in 
another  parish.  State  v.  Boitreaux,  31 
La.  Ann.  188. 

The  return  must  state  something 
capable  of  being  understood  without 
the  aid  of  evidence  aliunde.  It  is  said 
in  one  case  that  for  this  reason  a  re- 
turn "«.  e.  I.,"  was  of  no  effect  what- 
ever. Parker  v.  Grayson,  i  Nott  &  M. 
(S.  Car.)  171. 

Where  a  return  of  "Not  found"  is 
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found  in  his  county,  due  diligence  is  presumed  to  have  been  used.^ 
It  has  been  said  that  **  Nihil  est  "  is  the  proper  return  upon  the 
non-service  of  process,  it  being  tantamount  to  an  averment  that 
the  defendant  has  nothing  in  the  bailiwick — no  dwelling  house,  no 
family,  no  personal  presence.*   ^ 

c.  Where  Service  Is  Made  on  Corporation. — In  case  of 
service  upon  a  corporation  the  sheriff's  return  should  show  clearly 
upon  what  officer  or  agent  service  was  made  and  the  character  of 
the  office  or  agency  ;'  it  is  not  essential  that  the  full  name  of  such 
officer  or  agent  should  be  given.*  The  time,  place  and  manner  of 
service  must  also  be  clearly  stated  ;*  and  if  the  return  fails  to  show 
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made  by  the  sheriff  upon  an  original 
notice  it  will  be  construed  as  meaning 
not  found  within  the  county,  and  a 
service  by  copy  left  at  defendant's 
residence  will  prima  facie  be  good. 
Macklot  V.  Hart,  12  Iowa  428. 

A  sheriff  cannot  make  a  return  of 
non  est  inventus^  if  the  defendant  is  a 
known  inhabitant  of  another  State  or 
county.  Kibbe  v.  Deering,  i  Litt. 
(Ky.)  24.  Nor  will  such  a  return 
made  before  return  day  authorize  serv- 
ice by  publication.  Palmer  v.  Cow- 
drey,  2  Colo.  I. 

In  one  case  it  is  said  that  it  is  not  suffi- 
cient excuse  for  not  serving  a  summons 
merely  to  state  that  defendant  is  out  of 
the  county;  the  return  should  state 
that  he  could  not  be  found  in  the  county 
so  as  to  be  served  with  process.  Moore 
V.  Miller,  16  N.  J.  L.  233. 

1.  Livar  v.  State,  26  Tex.  App.  115; 
Neally  r.  Redman,  5  Iowa  387.  Corn- 
fare  Matthews  v.  Miller,  47  N.  J.  L. 
414.  And  see  Dickison^r.  Dickison, 
124  111.  483;  Carlisle  v.  Cowan,  85 
Tenn.  165  (construction  of  ^  3466  of 
Code  of   Tennessee). 

2.  Sherer  v.  Easton  Bank,  33  Pa. 
St.  139;  Murfree  on  SheriflTs  (2d  ed), 
4841. 

Where  the  sheriff  knows  the  defend- 
ant is  dead  the  return  should  be  mor- 
tuus  est,  not  nihil  habet.  An  amend- 
ment, however,  is  permissible  after 
execution,  no  rights  having  intervened. 
Burr  V,  Dougherty,  14  Phila.  (Pa.)  6; 
Warder  v.  Tainter,  4  Watts  (Pa.)  373. 

3.  Must  State  Name  of  Officer  or  Agent  , 
Served  and  Character  of  Agency. — Union 
Pac.  R.  Co.  V.  Pillsbury,  29  Kan.  652 ; 
Dickinson  v,  Burlington,  etc.,  R.  Co., 
4^  Kan.  703 ;  44  Am.  &  Eng.  R.  Cas. 
465;  Chicago  Planing  Mill  Co.  v. 
Merchants'  Nat.  Bank,  86  III.  587; 
Cairo,  etc.,  R.  Co.  v,  Holbrook,  92  111. 
297;  Jones  V.  Hartford  Ins.  Co.,  88  N. 


Car.  499 ;  Powder  Co.  v.  Oakdale  Coal, 
etc.,  Co.,  14  Phila.  (Pa.)  166;  O'Brien 
t\  Shawns  Flat,  etc..  Canal  Co.,  10  Cal. 
343;  Blodgett  V.  Schaffer,  94  Mo.  652. 
Compare  Merriden  v.  Trussell,  52 
Miss.  711.  See  also  Boyle  v.  Whitney, 
8  Pa.  Co.  Ct.  Rep.  501. 

Therefore  a  return  which  omits  the 
name  of  the  agent  with  whom  the 
copy  was  left  and  the  statement  that 
such  person  was  an  agent  of  the  cor- 
poration, is  bad.  Truax  v.  Sterling, 
74  Mich.  160;  Grand  Taver  Min.,  etc., 
Co.  V.  Schirmer,  64  111.  106. .  Compare 
Talbot  V,  Minneapolis,  etc.,  R.  Co.,  83 
Mich.  66. 

In  Oxford  Iron  Co.  v.  Spradley,  42 
Ala.  24,  a  return  showing  service  on 
"G.  R.,  managing  agent  for  defendant 
corporation  "  was  held  void. 

.  Where  the  sheriffs  return  of  service 
of  process  against  a  city  was  "Sum- 
moned Geo.  P.  Kane.  Sheriff,"  "Service, 
of  the  within  admitted,  Albert  Ritchie, 
City  Solicitor,"  it  was  held  that  the 
defect  in  the  return  in  failing  to  show 
what  officer  was  served,  was  waived  by 
the  subsequent  appearance  of  the  de- 
fendants. Dugan  V.  Mayor,  etc.,  of 
Baltimore,  70  Md.  i. 

4.  Cincinnati,  etc.,  R.  Co.  v.  Mc- 
Dougall,  108  Ind.  179.  It  is  not  essen- 
tial that  his  name  should  be  g^ven  at 
all  where  he  is  properly  described,  e. 
g.y  as  on  the  *'general  agent."  Goodwin 
V.  Colorado  Mortgage,  etc.,  Co.,  no 
U.S.  I. 

5.  Kinfeke  v.  Merchants'  Tr.  Co.,  3 
McCrary  (U.  S.)  547. 

Where  a  natural  person  is  also  de- 
fendant, a  return  "served  each  of  the 
defendants  personally  with  a  copy  of 
the  within  summons"  is  invalid,  in 
that  it  fails  to  state  sufficiently  the 
manner  of  service  on  the  corporation. 
Hayden  v.  Atlanta  Sav.  Bank,  66  Ga. 
150- 
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that  service  was  made  upon  the  identical  agent  provided  by  the 
statute*  or  at  the  place  provided,*  it  is  insufficient. 

Where  service  is  made  upon  a  subordinate  officer  or  agent  the 
return  must  show  that  service  upon  the  superior  officers  was  not 
practicable.' 

2.  The  Several  Betnmfl. — There  is  no  exact  language  in  which  a 
return  must  invariably  be  worded  ;  any  expressions  which  will 
show  that  the  statutory  requirements  have  been  complied  with 
will  suffice.     This  may  best  be  shown  by  examples  * 


1.  Host    Show  Bervlee    Upon    Agent    service  at  its  **business''  office.     Hill  v. 


Provided  by  Statute. — Thus  where  the 
statute  provides  for  service  of  process 
upon  the  **nearest  station  or  freight 
agent"  of  a  railroad  company,  a  return 
of  service  "on  the  nearest  agent"  is 
not  sufficient.  Haley  x\  Hannibal, 
etc.,  R.  Co.,  80  Mo.  112;  Norvell  v. 
Porter,  63  Mo.  309;  Dunn  v.  Missouri 
Pac.  R.  Co.,  4;  Mo.  App.  29.  So 
where  the  statute  authorizes  service 
on  "a  regular  ticket  or  freight  agent," 
the  return  is  insufficient  if  it  fails  to 
state  that  the  ticket  agent  served  was 
a  "regular**  one.  Tallman  f,  Balti- 
more, etc.,  R.  Co.,  45  Fed.  Rep.  156. 

A  return  upon  a  summons  against  a 
railroad  company,  that  it  was  served 
by  delivering  a  copy  thereof,  with  the 
indorsements  thereon  duly  certified, 
"to  Mr.  Fish,  agent  of  the  within  rail- 
road company,*'  is  considered  not  suffi- 
cient evidence  of  service,  as  it  fails  to 
show  that  he  is  of  that  class  of  agents 
on  whom  service  may  be  made  under 
the  laws  of  Kansas^  ch.  80.  Dickerson 
V.  Burlington,  etc.,  R.  Co  ,  43  Kan.  702 ; 
44  Am.  &  Eng.  R.  Cas.  465. 

In  a  suit  against  a  bank,  if  the  writ 
of  summons  commands  the  sheriff  to 
summon  the  president,  a  return  of 
service  "on  A,  the  within-named  de- 
fendant,** does  not  show  such  service 
upon  the  bank  of  which  A  is  president, 
as  to  confer  jurisdiction.  BJodgett  v, 
Schaffer,  94  Mo.  652 ;  Harrell  v.  Mexi- 
can Cattle  Co.,  73  Tex.  612. 

A  return  showing  service  "on 
Charles  C.  Comstock  as  president  of 
the  Grand  Rapids  Chair  Company, 
and  who  is  the  owner  of  such  goods," 
is  sufficient  to  show  service  on  the 
company.  Grand  Rapids  Chair  Co.  v. 
Runnels,  77  Mich.  104. 

2.  Place  of  Service. — Kinfeke  v.  Mer- 
chants* Dispatch  Transp.  Co.,  3  Mc- 
Crary  (U.  S.)  547. 

A  return  of  service  on  an  agent  of 
a  corporation  "at  its  only  office**  in  the 
county  is    equivalent   to  a  return  of 


St.  Louis  Ore,  etc.,  Co.,  90  Mo.  103. 

3.  Hoen  v,  Atlantic,  etc.,  R.  Co..  64 
Mo.  561 ;  Miller  v.  Norfolk,  etc.,  R. 
Co.,  41  Fed.  Rep.  431 ;  supra^  this  title, 
Upon  Domestic  Corporations^  where 
numerous  other  cases  are  collected. 

4.  Bufflclent  Returns. — The  following 
returns  have  been  held  sufficient  in  case 
of  personal  service:  Under  a  statute  re- 
quiring sheriff  to  make  return  that  de- 
fendant could  not  be  found  within  his 
county :  "  I  hereby  certify  and  return 
that  after  diligent  search  and  inquiry  I 
am  unable  to  find  the  w^ithin-named  de- 
fendant within  my  bailiwick,  and  can- 
not have  his  body  as  I  am  within  com- 
manded.'* Lichf^lt  t;.  Kopp,  38  Mich. 
312.  See  also  Wood  7'.  Thomas,  38  Mich. 
686;  Hammon  v.  Baker,  39  Mich.  472. 
The  return  upon  a  citation,  "Executed 
thirty-first  March,  1859,  by  delivering 
to  the  defendant  a  true  copy  of  this 
writ,  together  with  the  accompanying 
certified  copy  of  petition.*'  Hill  v. 
Grant,  33  Tex.  132.  Barbour  ik  New- 
kirk,  83  Ky.  529;  Graves  v.  Drane,  66 
Tex.  658.  A  return  upon  summons, 
"  Executed  personally,  with  original 
and  copy,  defendant  claiming  such,** 
conforms  to  a  statute  requiring  that 
return  state  exact  manner  of  serv- 
ice. Presley  v.  Anderson,  42  Miss. 
274;  Pendexter  r.  Cole  (N.  H. 
1890),  20  Atl.  Rep.  331.  So  of  a 
sheriflPs  indorsement  upon  summons 
"  Executed  on  the  within  named  J  J  M, 
this  Oct.  12,  1870,  by  personal  service, 
copy  waived.*'  Milan  v.  Strickland, 
45  Miss.  721.  See  also  Smith  v,  Palti- 
son,  45  Miss.  619.  So  also  of  a  sheriiTs 
indorsement  on  the  process,  "Executed 
on,  etc.,  by  delivering  in  person  to  A 
H  a  certified  copy,"  etc.,  and  duly 
signed.  Clark  v,  Wilcox,  31  Tex.  322. 
Also  a  return,  "  Executed  by  leaving 
with  F,  the  defendant,  a  copy,**  etc.. 
is  sufficient,   it   being  tantamount   to 
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saying  "  Executed  by  delivering  to  the 
defendant  in   person   a  copy.**     Fitz- 
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hugh  V.  Hall,  28  Tex.  558;  Sanders  v. 
City  Nat.  Bank  (Tex.  1889),  12  S.  W. 
Rep.  no.  A  return  on  a  subpoena  in 
chancery,  directed  to  all  defendants  to 
the  bill  by  name,  "Executed  on  the 
parties,  this  Oct.  i,  1870,  Mrith  copy." 
Florence  v.  Paschal,  50  Ala.  38.  The 
words  **  Received  in  office,  August  22, 
1870,"  and  "Executed  August  22, 
1870,"  followed  by  sheriff's  name  and 
title,  and  copied  into  the  transcript  im- 
mediately after  the  summons  and 
complaint,  are  sufficient,  after  judg- 
ment by  default,  to  show  a  regular 
service  of  the  summons  and  complaint. 
Lenoir  v.  Broadhead,  50  Ala.  58.  A 
return,  **  Served  on  defendant  by  read- 
ing and  copy,"  is  sufficient.  Wilson  v, 
Hayes,  x8  Pa.  St.  354;  Marlowe  v. 
Kuhlenbeck,  2  Colo.  602.  So  of  a 
return  by  sheriff  that,  on,  etc.,  he 
served  a  summons  on  — ,  '*  who  at- 
tempted to  avoid  service  by  concealing 
himself,  and  running  from  me  at  the 
time  I  read  this  process  to  him  at  the 
place  I  last  saw  him,"  is  sufficient. 
Ornedorff  v.  Stanberry,  20  111.  89 ;  Sto- 
ry V.  Ware,  35  Miss.  399;  72  Am.  Dec. 
125.  "Executed  the  within  by  read- 
ing the  same  to  the  within-named  A, 
J,  I,  and  M,  and  by  delivering  to  each 
a  true  copy  thereof  on  the  loth,"  etc. 
Bozarth  v,  Largent,  128  111.  98.  **  Per- 
sonally served  by  reading  in  the  hear- 
ing of  the  defendant  and  leaving  a  true 
copy  with  him."  Grosvenor  v,  Henrv, 
27  Iowa  269.  A  statement  by  the  offi- 
cer that  he  served  the  defenaant  with 
a  true  copy  of  the  summons  is  equiva- 
lent to  saying  that  he  delivered  to  him 
such  a  copy.  Hedges  7'.  Mace,  72  111. 
472 ;  Turner  v,  Jenkins,  79  111.  228.  A 
return  "Feb.  19,  1874,  I  have,  duly 
executed  the  within  by  reading  the 
sameto  the  within-named  },"  sufficient- 
ly states  the  date  of  service.  Marlow 
V,  Kuhlenbeck,  2  Colo.  602.  So  a  re- 
turn, '*  Executed  the  6th,— A.D.,  1840," 
etc.,  on  A  B  and  C  D,  "the  28th  day  of 
July,  1840,"  shows  with  sufficient  cer- 
tainty that  the  service  on  A  B  was 
made  the  6th  of  July,  1840.  Thompson 
V.  State  Bank,  5  Ark.  245.  A  return, 
"  Executed  in  person "  and  signed  by 
the  deputy  sheriff  in  behalf  of  the 
sheriff,  shows  that  the  summons  was 
actually  served ;  and,  if  defective,  can 
only  be  taken  advantage  of  by  plea  in 
abatement.  Barksdale  v.  Neal,  16 
Gratt.  (Va.)  J14.  Where  the  sum- 
mons was  agamst  A  B,  Sr.,  and  the 
return  was  "  served  on  the  within - 
named  A  B,  Jr.,"  it  was  presumed  that 


the  sheriff  had  done  his  duty  and 
served  the  summons  on  A  B,  Sr.  Daw- 
son V.  State  Bank,  3  Ark.  505. 

The  following  are  instances  of 
proper  returns  in  case  of  constructive 
service  :  "  Served  the  within-named," 
A  B,  etc.,  "  by  leaving  a  true  copy 
thereof  for  each  of  them,"  being  fol- 
lowed by  another  averment,  "  Served 
the  within  by  reading  the  same  to  the 
within -named  '*  C  D,  etc.  Brown  r. 
Miner,  21  111.  App.  60.  Under  a  stat- 
ute requiring  service  by  leaving  a  copy 
"  at  the  usual  place  of  abode  of  defend- 
ant, with  some  free  white  person,  a 
member  of  his  family,  and  informing 
such  person  of  the  contents  thereof,''  a 
return  of  delivery  of  copy  at  defend- 
ant's *'  residence  to  A,  a  white  person^ 
.  .  .  and  a  member  of  his  family, 
and  explaining  the  contents  of  the 
same,"  shows  a  good  service,  although 
defendant  had  been  absent  from  the 
State  for  several  years.  Du  Val  v. 
Johnson,  39  Ark.  182.  See  also  Pigg 
v.  Pigg,  43  Ind.  117;  Phillips  v.  Evans, 
64  Mo.  17.  Under  similar  statutes, 
where  the  officer  uses  the  word  "resi- 
dence" in  his  return,  it  will  be  pre- 
sumed to  be  synonymous  with  "  usual 
place  of  abode,"  and  that  the  daughter 
found  there,  bjr  the  officer,  was  a  mem- 
ber of  the  family.  Smithson  v,  Briggs^ 
33  Gratt.  (Va.)  x8o;  Sexton  v.  Rock 
Island,  etc.,  Lumber  Co.  (Kan.  1892),. 
30  Pac.  Rep.  164.  A  return  showing 
service  on  A,  by  leaving  a  copy  with 
B,  who,  in  the  officer's  presence,  is  said 
to  have  delivered  it  to  A,  sufficiently 
shows  a  service  on  A.  Palmer  xv 
Belcher,  21  Neb.  58. 

Insuffleient  Batumi. — The  following 
have  been  held  to  be  insufficient  re- 
turns in  case  of  personal  service: 
**  Executed  by  leaving  a  copy  at  J.  F* 
Reynolds."  Melvin  v.  Clark,  45  Ala. 
285.  Where  a  capias  can  be  served 
only  by  reading  to  the  defendant  or 
delivering  him  a  copy,  a  return  that 
defendant  was  arrested  and  gave  bond 
for  his  appearance,  does  not  show 
service.  Fulcher  v.  Lyon,  4  Ark.  449. 
A  return  to  chancery  summons, 
"  Served,  by  reading  to,  and  leaving  a 
copy  with,  the  within-named  J  H,  on 
this  8th  day  of  May,  1872,"  is  too  indefi- 
nite and  uncertain,  it  failing  to  show 
what  the  officer  read,  or  of  what  he 
served  a  copy,  and  does  not  show  that 
he  served  a  true  copy.  Hochlander  xk 
Hochlander,  73  111.  618.  A  return  by 
special  deputy  that  he  served  thtt  writ 
by  reading  it  to   defendant,  is  insuffi- 
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cient  under  a  statute  requiring  service 
bj  reading  and  delivering  copy.   N  ole- 
man  v.  Weil,  72  III.  503 ;  Cairo,  etc.,  R. 
Co.  V,  Joiner,  73  111.  520.     A  return 
that  notice  was  served  by  reading  **  in 
presence  and  hearing  of  '^  defendant,  is 
insufficient    The  reading  must  be  to 
the  defendant.    Hjnek  v,  Englest,  1 1 
Iowa    210.     Compare    McPherson   t\ 
State  Bank,  4  Ark.  558.     A  return  "  by 
reading  the  same  in  his  presence,''  is 
insufficient  in  not  showing  in  whose 
presence  it  was  read.    Spencer  v.  Med- 
der,  5  Mo.  458.     A  return  on  subpoena, 
^  Executed  on  iTll  in  my  bailiwick  but 
R  S."     Hackwith  v.  Damron,  x  T.  B. 
Mon.  (Ky.)  235.    A  constable's  return 
to  an  attachment  that  he  had  *'  person- 
all  J  attempted  to  serve  it  on  defendant 
by   reading  the  same  and  offering  a 
copy  to  him  at  the  house  of  A,  but  he 
ran  away.    I  could  not  deliver  a  copy 
to  him.'*^    Holden  x'.  Ranney,  45  Mich. 
399.     Compare  Story  v.  Ware,  35  Miss. 
399;  72  Am.  Dec.  125.    Under  a  stat- 
ute requiring  officer  to  return  the  facts 
as  to  the  execution  of  the  writ  a  re- 
turn upon  chancery  summons  in  the 
words,  "  Executed  Oct  21, 1859.''  Rob- 
ertson V,  Johnson,  40  Miss.  500;  Mer- 
ritt  V,  White,  37  Miss.  438 ;  Naron  v. 
Gwin,  43  Miss.  346.     So  of  a  return, 
"  Executed  by  delivering  a  true  copy, 
July    25,    1868,"    because    it    fails    to 
show  upon  whom  service  was  made. 
Woodliffe   V.    Connor,  ^5    Miss.  552; 
York  V,  Crawford,  42  Miis.  508.  Com- 
pare Benson  v.  Holloway,  59  Miss.  358. 
Under  a  statute  requiring  the  delivery 
of  copy,  a  return  of  service  "  by  reading 
to  him  a  true  and  certified  copy,"  etc. 
Newlove  v.   Woodward,  9  Neb.  ^o'  \ 
Thomas  v.  State,  62  Miss.  184 ;  Ross 
V.  Ward,  16  N.  J.  L.  23.    Return  on  a 
writ  against  two  debtors,  stating  'serv- 
ice  upon    one  of   them    and    saying 
nothing  as  to  the  other.     Cook  v.  Mc- 
Doel,  3  Den.  <N.  Y.)  317.     "Served 
summons  and  complaint  on  defendant 
at  W  by  delivering  to  him  a  true  copy 
thereof.*'    McMullin   v.  Mackey  (Su- 
preme Ct.),  6  N.  Y.  Supp.  885  (under 
Kew  York  statute).     But  return  must 
not  only  state  that  copies  were  deliv- 
ered to  defendant,  they  must  have  been 
left  with  him.     Syracuse  Moulding  Co. 
V.  Squires,  61  Hun   (N.  Y.)  48.     A  re- 
turn, "  Executed  by  serving  the  defend- 
ant   with    true    copy,"  is    insufficient 
under  Texas  statute   as   not  showing 
manner  of  service,  or  that  copy  was  de- 
livered to  defendant  in  person.  Graves 
V.  Robertson,  22   Tex.   130;  Willie  v. 


Thomas,  22  Tex.  175 ;  Tullis  v.  Scott, 
38  Tex.  537.  So  a  return  of  a  sub- 
poena, *'  Served  by  reading  in  hearing 
of "  the  witness,  is  insufficient  under 
statute  requiring  return  to  show  that 
service  was  "  by  being  read  to  the  wit- 
ness". Tooney  v.  State,  5  Tex.  App.  163. 
The  return  to  each  of  several  citations 
was  as  follows:  "Came  to  hand  on  the 
13th  day  of  April,  1883;  executed  on 
the  same  day  by  delivering  to  the  de- 
fendant ...  in  person,  by  and 
through  H.  B.  Andrews,  the  vice-pres- 
ident thereof,  a  true  copy  of  this  cita- 
tion." It  was  fatally  defective,  as  it  in- 
dicated that  Andrews  and  not  the  sher- 
iff served  the  copies.  Galveston,  etc., 
R.  Co.  V,  Wave,  74  Tex.  47.  See  also 
King  V.  Goodson,  42  Tex.  152,  where 
return  was  considered  insufficient  in 
not  showing  clearly  service  of  both  the 
citation  and  copy  of  the  petition. 
Philadelphia  v,  Catheart,  10  Phi  la. 
(Pa.)  103. 

The  following  have  been  held  insuf- 
ficient returns  in  case  of  substituted  or 
constructive  service:  A  return  that 
copy  was  left  at  defendant's  place  of 
residence,  with  **  a  "  person  over  fifteen 
years  of  age,  is  insufficient,  in  not 
stating  the  person  to  be  a  member  of 
defendant's  family.  Dawson  r.  State 
Bank,  3  Ark.  505 ;  Von  Roy  v.  Black- 
man,  2  Woods  (U.  S.)98;  Mack  v. 
Brown,  73  111.  295 ;  Parks  v.  Weems,  9 
Ark.  439;  Ex  parte  .Cross,  7  Ark.  44. 
The  substitution  of  the  word  *^  house '^ 
for  ^  usual  place  of  abode  "  is  a  fatal 
defect  in  a  return.  Matthews  v,  Gordy, 
2  Houst.  (Del.)  573.  A  return,  served  on 
"L  P  W  by  copy  left  with  A  W,  a  clerk 
in  the  store  of  said  W,  he  being  over  the 
age  of  fourteen  years,  no  copy  of  peti- 
tion demanded.''^  Hendreysr.  Wells,  10 
Iowa  587.  A  return  on  chancery 
summons  stated  that  the  officer  served 
the  writ  on  defendant  by  leaving  a 
copy  at  his  place  of  abode,  with  a 
person  named,  **a  member  of  his 
family,  and  a  white  person,  of 
the  age  of  ten  years  and  up- 
ward," is  insufficient  in  omitting  to 
state  that  the  officer  informed  the  per- 
son with  whom  he  left  the  copy  of  the 
contents  thereof,  as  required  by  stat- 
ute. Tompkins  r.  Wiltberger,  56  111. 
385;  Mack  V.  Brown,  73  111.  295.  A 
return  *'  Served  by  leaving  copy  of  this 
notice  with  Mrs.  A  T,  the  mother  of  J 
W  T,  at  his  usual  place  of  abode,  said 
T  W  T  not  being  found  in  my  county," 
IS  deficient  in  not  showing  that  A  T 
was  a  member  of  the  family  of  J  W  T, 
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3.  Betom  Days. — Every  pi^ocess  is  made  returnable  at  a  certain 
return  day  fixed  by  law  for  the  return  of  all.  process  issued  since 
the  preceding  return  day.'  The  day  fixed  uppn  is  usually  the 
first  day  of  the  next  term  of  the  court  whose  process  is  to  be  re- 


or  of  the  family  where  he  had  his  resi- 
dence. Lyon  V.  Thompson,  12  Iowa 
183.  A  return,  **  Served  the  within 
notice  by  reading  to  and  leav- 
ing a  copy  of  the  same  with 
the  mother  of  the  within-named, 
she  being  a  member  of  the  family  and 
over  fourteen  years  of  age  (at  her  resi- 
dence), the  within-named  defendants 
not  being  found,"  is  insufficient  in  not 
showing  that  notice  w^as  left  at  the 
**  usual  place  of  residence"  of  the  de- 
fendant, and  in  not  giving  the  name  of 
the  person  with  whom  copy  was  left. 
Tavenor  v.  Reed,  10  Iowa  416.  An 
omission  of  the  Christian  name  of  such 
person,  however,'  is  not  fatal.  More- 
head  V,  Chaffee,  52  Miss.  161 ;  Robi- 
son  V.  Miller,  57  Miss.  237.  A  return 
that  defendant  was  cited  by  service 
"on  Miss  B.  B.  Simms,  a  white 
person  about  the  age  of  fourteen, 
residing  in  defendant's  house."  Mc- 
Cracken  v.  Simms,  19  La.  Ann.  33. 
Where  the  defendant  is  described  as 
of  D,but  then  commorant  in  B,  and 
the  officer  returns  a  summons  left  at 
his  last  and  usual  place  of  abode  known 
to  him  in  B,  there  is  a  defect  apparent 
on  the  record.  «Ames  v,  Winsor,  19 
Pick.  (Mass.) 247.  A  return  of  service 
"  by  leaving  a  copy  at  his  residence  on 
a  table  in  the  porch,  he  not  being  at 
home."  Tomlinson  v.  Hoyt,  i  Smed. 
&  M.  (Miss.)  515;  Eskridge  v.  Jones, 
I  Smed.  &  M.  (Miss.)  S95.  A  return 
on  chancery  process,  "Executed  on  H 
by  leaving  a  true  copy  of  the  original 
at  his  residence,  in  the  hands  of  his 
wife,"  is  insufficient  in  not  showing 
that  the  defendant  could  not  be  found. 
Foster  v.  Simmons,  40  Miss.  585.^  A 
return,  "Executed  by  leaving  a  copy  at 
defendant's  house."  Fatheree  v.  Long, 
5  How.  (Miss.)  661.  A  return  upon  a 
writ  that  it  was  served  upon  the  wife 
of  the  defendant  is  insufficient  in  not 
stating  that  it  was  at  his  usual  place 
of  abode.  Smith  r.  Rollins,  25  Mo. 
408;  Vaughan  v.  Brown,  9  Ark.  20;  47 
Am,  Dec.  730;  Piggott  v.  Snell,  59 
111.  106.  A  return  of  service  by  leav- 
ing, etc.,  "at  the  usual  place  of' abode 
when  in  the  city  of  Cape  Girardeau,  of 
the  within-named,"  etc.,  *'with  a  per- 
son of  the  family  over  the  age  of  fifteen 
years,"  etc.  Brown  t-.  Langlois,7o  Mo. 


226.  Sec  also  Allen  v.  Singer  Mfg. 
Co.,  72  Mo.  336.  A  return  of  an  officer 
that  he  left  a  summons  at  the  house  of 
the  defendant  with  his  housekeeper, 
informing  her  of  the  contents.  Des- 
preaux  v.  Barber,  3  N.  J.  L.  1041.  A 
return  "served  by  reading  the  con- 
tents of  the  within  to  the  families  of 
the  defendants  at  their  place  of  abode." 
Ballinger  v,  Sherron,  14  N.  J.  L.  144. 
In  West  Virg^inia  a  return  of  service 
is  fatally  defective  unless  it  shows  that 
the  person  to  whom  the  notice  was  de- 
livered was  found  at  the  defendant's 
"usual  place  of  abode"  or  received  ''in- 
formation of  its  purport."  Vandivcr 
T'.  Roberts,  4  W.  Va.  493;  Lewis  r. 
Botkin,  4  W.  Va.  533.  In  Wistar  v. 
Philadelphia,  86  Pa.  St.  215,  a  return 
of  scire  facias  on  a  municipal  claim 
was  heldf  fatally  defective  in  not  show- 
ing that  a  copy  was  posted  on  a  **con- 
spicuous  part  of  premises  for  two 
weeks  before  the  return  day." 

In  Case  of  Bexrlce  on  Partners. — In 
an  action  against  two  partners,  an  offi- 
cial return  by  the  sheriff  that  he  had 
served  the  defendants,  J.  B.  &  Co.,  in 
person  with  a  true  copy  of  the  decla- 
ration was  sufficient.  Peel  v.  Bryson, 
72  Ga.  331;  Murfree  on  Sheriffs  (2d 
ed.),  (j  876a.  See  also  a  Bates,  Law  of 
Partnership,  ^§  1062,  85.  A  return  on 
garnishment  which  merely  states 
service  on  the  firm  of  "N.  &  Bro."  is 
insufficient,  in  that  it  fails  to  show  who 
composed  the  firm.  Mitchell  v,  Green- 
wald,  43  Miss.  167. 

1.  Where  the  return  day  is  fixed  by 
statute,  no  discretion  is  left  to  the  dis- 
trict clerk  or  court,  and  if  one  be 
made  returnable  at  any  other  time, 
there  is  no  jurisdiction'  over  the  de- 
fendant. Crowell  V.  Galloway,  3  Neb. 
211^.  Consult  here  Patout  r.  Rawls,  4 
La.  Ann.  485 ;  State  v.  Republican  VaL, 
etc.,  R.  Co.,  27  Neb.  852;  Craighead  r. 
Martin,  25  Minn.  41.  If  a  writ  is  made 
returnable  on  a  legal  holiday,  it  may 
be  properly  returned  on  the  first  suc- 
ceeding judicial  day.  Ostertag  v. 
Galbraith,  23  Neb.  730.  See  also,  in  this 
connection,  People  v,  Kent,  41  Mich. 
722;  Hercules  Iron  Works  v,  Elgin, etc., 
R.  Co.  (111.  1892),  30  N.  E.  Rep.  1050; 
Lindsay  r.  Tansley,  63  Hun  (N.  Y.) 
635- 
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turned.'  No  process  can  be  made  returnable  to  such  a  day  that 
a  term  of  the  court  will  intervene  between  the  day  of  issuq  and 
the  return  day.* 


1.  This  is  a  manner  so  exclusively 
regulated  by  statute  in  each  State  that 
it  is  impossible  to  state  any  settled 
rule  that  will  apply  to  all  cases.  See, 
however,  for  the  rule  stated  above, 
Graves  v.  Cole,  2  Greene  (Iowa)  467; 
Caskey  V.  Nitcher,  8  Ala.  622;  Wat- 
son V.  Miller,  55  Tex.  289;  Briggs  v. 
Sneghan,  45  Ind.  14 ;  People  v.  Judge, 
38  Mich.  308;  Garner  v.  Johnson,  32 
Ala.  494;  Story  v.  Ware,  35  Miss.  399; 
72  Am.  Dec.  125 ;  Territory  v.  Ashen - 
felter,  4  N.  Mex.  85;  HoUiday  7/. 
Cooper,  3  Mo.  286;  Starbird  v.  Brown, 
84  Me.  238. 

Where,  however,  a  writ  was  made 
returnable  to  the  next  term  generally, 
instead  of  the  first  day  of  the  term,  as 
the  statutes  required,  but  was,  never- 
theless, executed  before  the  term,  and 
returned  the  first  day,  a  motion  to 
quash  the  writ  and  all  the  subsequent 
proceedings,  made  at  the  ensuing 
term,  was  overruled.  Hare  v,  Niblo, 
4  Leigh  (Va.)  359. 

After  the  time  for  the  service  of  a 
writ  for  the  return  term  has  expired, 
and  no  service  has  been  made,  the  re- 
turn day  may  be  changed  to  the*  next 
succeeding  term.  Gardiner  v.  Gardi- 
ner, 71  Me.  266. 

In  some  States  the  return  day  is  fixed 
by  statute ;  in  others  it  is  stated  in  the 
process  itself  or  in  the  memorandum 
to  the  clerk  which  asks  for  the  process. 
4 Minor's  Inst.  (2nded.)«  pp-  528,  etseg. ; 
State  V.  Republican  Val.,  etc.,  R.  Co., 
27  Neb.  852. 

A  writ  made  returnable  on  the  first 
day  of  the  next  term,  to  be  holden,  etc., 
without  specifying  the  time,  is  valid 
when  the  time  is  fixed  by  law.  Rogers 
V.  Miller,  5  111.  333. 

In  Virginia  and  West  Virginia  all 
writs  are  required  to  be  returnable 
within  ninety  days  from  their  issuance ; 
and  this  term  "all  writs"  includes  a 
scire  facias.  Lavell  v.  McCurdy, 
77  Va.  763 ;  4  Minor's  Inst.  (2nd  ed.) 
545;  Gas  Co.  V.  Wheeling,  7  W.  Va. 
22. 

By  the  reformed  practice  of  North 
Carolina^  the  summons  in  all  civil  ac- 
tions in  the  supreme  court  is  returnable 
before  the  judge  in  term  time;  the 
summons  in  special  proceedings  is  re- 
turnable before  the  clerk,  in  his  office, 
at  any  time.    Tate  v.  Powe,  64  N.  Car. 
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644 ;  Woodley  v:  Gilliam,  64  N.  Car. 
649. 

2.  No  Term  of  Court  Should  Interyene 
Between  Batum  Day  and  Day  of  Issn- 
ance. — Kelly  v.  Gilman,  29  N.  H.  385; 
6\  Am.  Dec.  648;  Briggs  v.  Sneghan, 
45  Ind.  14;  Shirley  v,  Hagar,  3  Blackf. 
(ind.)  225;  McAlpine  v.  Smith,  68 
Me.  423.  This  was  the  rule  at  com- 
mon law  for  the  reason  that  otherwise 
great  injustice  might  have  been  done 
by  keeping  the  defendant  in  prison  an 
unnecessary  length  of  time ;  and  while 
the  same  reason-does  not  now  hold,  the 
rule  is  continued  with  us  from  other 
and  equally  sufficient  reasons.  Will  v, 
Whitney,  15  Ind.  194;  Parsons  v, 
Loyd,  3  Wils.  341 ;  Atkinson  v.  Taylor, 
2  Wils.  117  ;  Burk  v.  Barnard,  4  Johns. 
(N.  Y.)  309;  Bun n  v.  Thomas,  2  Johns. 
(N.  Y.)  IQO. 

This  rule  applies  in  lilinois^  provided 
the  suit  in  which  the  process  issues  is 
commenced  more  than  ten  days  before 
the  first  day  of  the  terni.  If  less  than 
ten  days  are^to  intervene  between  the 
issuing  of  the  summons  and  the  begin- 
ning of  the  term  of  court  it  must  be 
made  returnable  to  the  next  term 
thereafter,  thus  allowing  one  term  to 
intervene.  But  not  more  than  one 
term  can  intervene ;  nor  is  even  that 
permitted  save  under  the  proviso  men- 
tioned. Hocklander  7*.  Hocklander, 
73  111.  618;  Miller  v.  Handy,  40  111. 
448;  Ele^  V,  Wait,  28  111.  70;  Calhoun 
7'.  Webster,  3  111.  221 ;  Mechanics'  Sav. 
Inst.  V.  Givens,  82  111.  157. 

A  similar  doctrine  prevails  in  Missis- 
sippi. See  Hurst  v.  Strong,  i  How. 
(Miss.)  123. 

In  Neiv  Hampshire  the  doctrine  is 
somewhat  confused,  the  court  there 
holding  that  a  writ  of  mesne  process 
commanding  the  arrest  of  the  defend- 
ant, returnable  after  an  intervening 
term,  is  void ;  but  other  writs,  in  ^uch 
cases,  are  generally  amendable.  Kelly 
V.  Gilman,  29  N.  H.  385 ;  61  Am.  Dec. 
648. 

In  Alabama  it  has  been  uniformly 
held,  however,  that  the  evident  intent 
is  that  the  return  day  in  the  case  men- 
tioned above  is  the  fourth  Monday  im- 
mediately after  the  date  of  the  writ. 
Lore  I/.  McRae,  12  Ala.  444;  Gibson 
V.  Laughlin,  Minor  (Ala.)  182;  Find- 
'ley  V.  Ritchie,  8  Port.  (Ala.)  452. 
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If  the  time  of  return  is  fixed  by  law,  a  writ  made  returnable  at 
any  other  time  is  irregular  and  may  be  quashed  on  motion.*  So, 
also,  if  the  return  day  be  misstated,*or  if  the  writ  is  made  return- 
able to  an  impossible  term  of  the  court,  or  to  a  term  unknown  to 
the  law.*    So  where  the  day  of  the  return  of  the  writ  is  dies  non.^ 


But  in  Illinois  such  writs  are  held 
void.  Miller  v.  Handy,  40  111.  448; 
Hildreth  v.  Hough,  20  111.  331 ;  Cuiver 
V.  Phelps,  130  111.  217.  Compare  Mur- 
phy t;.  Williams,  i  Ark.  376;  Phillip 
V.  Lemoyne,  4  Ark.  144;  Winston  v. 
Miller,  12  Smed.  &  M.  (Miss.)  550. 

A  writ  returnable  on  a  certain  day 
of  a  month  subsequent  to  its  issue,  al- 
though without  the  word  next  or  any 
express  statement  of  the  year  of  the 
return,  is  returnable  in  the  month 
named  of  the  current  year.  Nash  v, 
Mallory,  17  Mich.  232 ;  Vinton  v. 
Mead,  17  Mich.  383. 

1.  ganders  v.  Rains,  10  Mo.  770 
(writ  made  returnable  at  an  earlier 
day  after  its  date  than  allowed  by 
law) ;  Dyott  v.  Pennock,  2  Miles  (Pa.) 
213;  Watson  V,  Miller,  55  Tex.  289; 
Thomas  v.  Womack,  64  N.  Car.  6C7; 
Williams  v,  Rogers,  5  Johns.  (N.  Y.) 
163.  Compare  Fisher  v.  Collins,  25 
Ark.  97  (writ  may  be  amended  so  as 
to  be  made  returnable  at  proper 
time). 

This  principle  was  sustained  in  Rat- 
tan V.  Stone,  4  111.  540,  and  the  court 
added  that  if,  upon  quashing  the  writ, 
the  action  was  continued^  with  an  or- 
der for  an  alias  writ  to  issue,  the 
alias  might  be  considered  as  the  com- 
mencement of  the  action,,  and  the 
words  *'  as  you  have  been  heretofore 
commanded"  stricken  out  as  surplus- 
age. 

And  a  writ  made  returnable  at  a 
wrong  time  may  be  abated,  even  though 
the  law,  which  had  been  passed,  mak- 
ing a  change  in  the  time  of  returning 
such  writ  may  not  have  been  published. 
Thompson  r.  McHenry,  18  Ark.  537. 
Compare  Fisher  v.  Collins,  25  Ark.  97. 

8.  Bell  V.  Austin,  13  Pick.  (Mass.) 
90;  Craighead  v.  Martin,  25  Minn.  41. 

A  writ  which  the  clerk  was  directed 
to  issue  returnable  to  one  date,  but 
issued  returnable  to  another  is  a  nul- 
lity. Boiling  V.  Anderson,  4  Baxt. 
(Tenn.)  550. 

This  principle  is  not  undoubted, 
however;  thus,  where  original  service 
was  properly  made,  but  the  copy  left 
with  the  defendant  May  2,  as  the  re- 
turn  day,  while   the    original   notice' 


named  May  24,  which  was,  in  fact,  the 
first  day  of  the  term,  the  service  was 
held  to  be  simply  defective,  and  did 
not  avoid  a  judgment  rendered  there- 
on for  want  of  jurisdiction.  Irions  v. 
Keystone  Mfg.  Co.,  61  Iowa  406.  Like- 
wise a  capias  returnable  **  on  the  sev- 
enth day  of  October,  a.  d.  1879,  that 
being  the  first  day  of  the  next  succeed- 
ing term,"  was  held  fatally  defective, 
although  the  first  day  of  the  term  was 
the  sixth  day  of  October.  People  r. 
Judge,  41  Mich.  722.  And  in  another 
case  it  was  held  that  the  court  may 
permit  an  amendment  of  a  summons 
which  has  been  drawn  up  returnable 
at  a  time  other  than  that  fixed  by  law. 
Fisher  v,  Collins,  25  Ark.  97.  Compare 
Thomas  v.  Womack,  64  N.  Car.  657; 
Waltson  V.  Bryan,  64  N.  Car.  764. 

A  writ  purporting  to  bear  date 
Oct.  23.  1863,  returnable  in  July  next, 
issued  between  June  20  and  25,  1863.  is 
likely  to  delude  the  defendant  bv  the 
confusion  of  dates,  and  should,  tiiere- 
fore,'be  quashed.  Gorman  x\  Steed,  i 
W.  Va.  I. 

3.  Such  process  is  utterly  void,  and 
being  void  is  not  amendable.  Lowrey 
V.  Richmond,  etc.,  R.  Co.,  S3  Ga.  504 ; 
Brown  v.  Simpson,  3  Stew.  (Ala.)  331; 
Holliday  v.  Cooper,  3  Mo.  286.  Sec 
also  Darby  v.  McConnell,  13  111.  352 
(process  maybe  returnable  to  a  special 
term  whether  issued  before  or  after 
such  term  was  appointed). 

A  capias  returnable  in  vacation  is 
void,  and  will  be  quashed  on  motion 
made>at  the  earliest  opportunity,  not- 
withstanding that,  from  excess  of  cau- 
tion, defendant  may  have  given  bail  to 
the  sheriff,  filed  bail  to  the  action,  and 
pleaded  to  the  declaration.  Leigh  f. 
Alpaugh,  24  N.  J.  L.  629. 

But  a  summons  will  not,  according 
to  Indiana  code,  be  set  aside,  merely 
because  it  was  returnable  in  vacation. 
Ross  V.  Glass.  70  Ind.  391. 

4.  See  Sunday.    See  also  Day,  vol. 

5»  P-  85. 

Thus,  a  subpoena  made  returnable 
on  Sunday  is  irregular,  and  will  not 
warrant  the  issuing  of  an  attachment 
for  disobedience  thereof,  as  no  court 
can  be  held  on  that  day  for  any  pur- 
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If  a  writ  is  made  returnable  on  no  day  whatever  and  judgment  is 
entered  by  default,  such  judgment  is  irregular  for  want  of  notice.* 

Process  should  properly  be  returned  on  the  return  day  ;  if  how- 
ever, it  has  been  served,  there  can  be  no  objection  to  its  being 
returned  before  the  regular  day,  since  no  possible  injury  can 
occur  from  it.*  But  if  the  return  is  to  be  **  Not  found  after  dili- 
gent search,"  or  "  Not  executed,"  or  of  similar  character,  showing 
a  non-execution,  it  must  not  be  made  before  the  regular  return 
day.'     In  no  case  can  a  return  be  made  after  the  return  day.* 

As  to  the  exact  hour  of  the  day  at  which  the  writ  must  be 
returned,  there  is  no  settled  rule.  It  seems  that  it  may  be 
returned  at  any  reasonable  hour,  and  if.  an  hour  is  fixed  by  .law, 
the  return  must  be  made  accordingly.*  A  legislative  act  changing 
the  time  of  holding  the  court,  without  requiring  writs  already 
issued  to  be  returned  for  correction,  makes  them  returnable  by 
force  of  law  to  the  substituted  terms  of  the  court.® 


pose.     Gould  V,  Spencer,  5  Paige  (N. 

An  irregularity  like  this  is  gener- 
ally avoided  by  having  the  writ  re- 
turnable to  ''the  next  term  of  court,** 
or  to  •*the  first  Monday  after  a  certain 
date,"  etc.  If,  however,  the  date  is 
fixed  by  the  calendar — e.  g.  the  31st  of 
May,  and  such  day  happens  to  be  dies 
non^  it  seems  that  the  writ  will  not  be 
void,  but  that  the  return  day  will  be 
the  first  judicial  day  thereafter.  Os- 
tertag  v,  Galbraith,  33  Neb.  730;  Kin- 
ncT  V,  Emery,  37  N.  J.  Eq.  339.  This 
rule  is  by  no  means  certain,  it  being 
held  in  some  cases  that  a  writ  return- 
able to  a  dies  non  is  returnable  to  a 
time  when  it  is  impossible  for  a  court 
to  be  held,  and  is  therefore  void  and 
incapable  of  amendment.  Kenworthy 
V.  Peppiat,  4  B.  &  A.  288,  and  cases 
cited.  See  also  Bell  v.  Austin,  13 
Pick.  (Mass.)  90;  Sanders  v.  Rains,  xo 
Mo.  772. 

1.  Bobb  V.  Graham,  4  Mo.  222. 

2.  Walker  v.  Birdwell,  21  Tex,  92. 

S.  Glover  v.  Rawson,  3  Chand.(  Wis.) 
249;  Palmer  v.  Cowdrey,  2  Colo.  i. 

But  if  the  sheriff  makes  a  non  est 
inventus  return  within  a  day  or  two 
after  he  receives  it  and  long  before  the 
return  day,  the  court  is  bound  to  re- 
ceive it,  and  is  justified  in  proceeding 
to  judgment ;  and,  if  the  defendant  is 
injured  thereby,  his  remedy  is  against 
the  sheriff  and  not  by  writ  of  error. 
Glover  v.  Rawson,  3  Chand.  (Wis.)  249. 
Compare  Palmer  v.  Cowdrey,  2  Colo.  i. 

In  Hitchcock  v.  Hahn,  60  Mich.  459, 
a  sheriff's  return  on  attachment  certi- 
fied to  a  seizure  on  a  certain  day,,  and 


that  he  was  unable  to  find  defendant. 
The  writ  was  returned  on  the  return 
day.  It  was  held  that  the  recital  of 
inability  to  find  defendant  related  to 
the  return  day,  and  that,  therefore,  the 
return  was  not  premature. 

4.  Where  the  writ  is  not  served  until 
after  the  return  day,  though  subse- 
quently returned,  the  proceedings  are 
irregular  upon  their  face,  and  not  to  be 
cured  by  intendment,  nor  is  a  motion 
to  dismiss  the  process  for  this  irregu- 
larity a  waiver  thereof.  Blodgett  v. 
Brattleboro,  28  Vt.  695. 

0.  Hour  of  Batom.— In  Rhode  Island ^ 
writs  from  a  justice's  court  are  required 
to  state  the  hour  of  holding  the  court 
and  of  return  of  process.  The  univer- 
sal practice,  however,  is  to  allow  one 
hour  after  the  expiration  of  the  time 
specified.  Thus  an  original  writ,  re- 
turnable at  ten  o'clock,  must  be  re- 
turned not  later  than  eleven  to  give  the 
court  jurisdiction  over  the  defendant ; 
and  neither  a  previous  agreement  of 
defendant's  counsel  to  waive  the  time, 
nor  a  custom  to  enter  delayed  writs 
and  continue  them,  can  give  the  court 
jurisdiction  if  the  writ  is  not  returned 
within  the  time  stated.  Brown  v,  Car- 
roll, 16  R.  I.  604.  Compare  Dyer  v. 
Smith,  12  Conn.  384;  Blanchard  v. 
Walker,  4  Cush.  (Mass.)  455. 

A  similar  doctrine  prevails  in  Ne- 
braska^ and  unless  it  is  specified  that 
standard  time  is  relied  on  it  will  be  pre- 
sumed that  common  time  was  intended 
to  be  meant.  Searles  v.  Averhoff,  28 
Neb.  668. 

6.  Freeman  v.  Thompson,  53  Mo. 
183;  Woodward  r.  Peabody,  39  N.   H. 
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4.  Where  Betornable. — The  nature  of  the  word  **  return  "  indi- 
cates that  a  writ  must  be  returned  to  the  court  from  whence  it 
issued.*  Some  authorities  maintain,  however,  that  the  mistake 
of  returning  a  writ  to  the  wrong  clerk's  office  is  not  so  fatal  as  to 
invalidate  proceedings  based  upon  the  return,  it  being  considered 
that  the  statute  designating  the  office  is  merely  directory.* 

6.  Effect  of  Betiim — In  General. — The  general  rule  is  that  the 
sheriff's  return  is  conclusive  proof  of  service  and  of  the  other  facts 
which  it  recites,  and  that  it  is  beyond  contradiction  in  a  collateral 
proceeding.* 

a.  As  Against  the  Officer. — As  against  the  officer  himself* 


189;  Thompson  v.  McHenry,  iS   Ark. 

537. 

Where  a  citation  issued,  returnable 
on  a  different  date  from  that  prescribed 
by  law,  in  anticipation  of  the  adoption 
of  a  new  constitution,  it  was  without 
authority  .of  law,  since  the  new  judi- 
ciary system  could  only  take  effect  after 
the  ratification  of  the  new  constitution 
had  been  officially  made  known.  Wat- 
son v.  Miller,  55  Tex.  289. 

1.  Wright  V,  Marvin,  59  Vt.  457.  In 
this  case  the  return  was  made  to  the 
plaintiff's  attorney.  See  also  Murfree 
on  Sheriffs  (2d  ed.),  §  883;  Wills  v. 
Whittier.  4s  Me.  544;  Cutler  t'.  Rath- 
bone,  1  Hili  (N.  Y.)  204. 

In  People  v,  Vermillion  Co..  40  111. 
125,  an  application  for  an  alternative 
mandamus  was  made  to  the  supreme 
court  at  Mount  Vernon  to  be  made  re- 
turnable to  the  term  to  be  held  in 
Springfield.  It  was  held  by  the  court 
that  such  a  writ  could  not  be  awarded 
in  one  grand  division  of  the  State  and 
made  returnable  in  another.  In  such 
a  case  the  jurisdiction  of  the  court  is 
exclusive  in  each  grand  division. 

Where  a  writ  was  made  returnable  at 
**  a  court  to  be  held  at,"  etc.,  and  the 
circuit  court  had  exclusive  jurisdiction 
of  such  suit,  it  was  held  that  the^writ 
was  returnable  to  the  circuit  court  at 
that  place.  Wharton  v.  Conger,  9 
Smed.  &  M.  (Miss.)  510. 

In  an  action  of  trespass  on  the  free- 
hold, before  a  justice  of  the  peace,  the 
writ  must  be  made  returnable  in  the 
town  where  one  of  the  parties  resides, 
if  both  parties  are  citizens  of  the 
State;  and  the  writ  will  abate,  if  made 
returnable  in  the  town  where  the  land 
lies,  if  neither  of  the  parties  resides  in 
that  town.     June  v.  Conant,  17  Vt.  656. 

See  also,  in  this  connection,  Rich- 
ardson V.  Stevens,  41  Vt.  120.  If  the 
justice  has,  before  the  return  of  pro- 
cess, been  removed,  a  return  made  to 


an  officer  designated  by  statute  to 
take  his  place  is  a  sufficient  return. 
Hampton  v.  Boylan,  46  Hun   (N.  Y.) 

a.  Cutler  V.  Rathbone,  I  Hill  (N. 
Y . )  204 ;  Garlock  ads,  Ontario  Bank,  i 
Wend.  (N.  Y.)  288;  Lee  v.  Lake,  13 
Mich.  220.  These  cases,  however,  all 
depend  upon  the  construction  of  a 
statute  and  can  hardly  be  said  to  estab- 
lish a  universal  rule. 

8.  For  it  becomes  a  part  of  the  rec- 
ord. This  is  undoubtedly  the  rule  in 
England^  and  is  followed  in  almost 
every  State  of  the  Union.  Stewart  v, 
Stewart,  27  W.  Va.  167,  where  the  au- 
thorities are  reviewed-  See  also  Mur- 
free on  Sheriffs  (2d  ed.},  §  868;  Bar- 
rows 7'.  National  Rubber  Co.,  13  R.  I. 
48;  Higgs  V,  Huson,  8  Ga.  317;  Davant 
V.  Carlton,  57  Ga.  489;  State  v.  Kennis- 
ton,  67  Me.  558;  Elder  v,  Cozart,  59 
Ga.  199;  Hunter  V.  Stoneburner,92  111. 
75;  Leitch  r.  Colson,  8  111.  App. 458; 
Ryan  t^.  Lander,  89  111.  554;  Gatlin  r. 
Dibrell,  74  Tex.  36;  Hunt  v,  Weiner, 
39  Ark.  70;  Chapline  v.  Robertson,  44 
Ark.  202;  Baker  r>,  Jamison,  73  Iowa 
698;  Cully  r.  Shirk  (Ind.  1892),  30  N. 
E.  Rep.  882 ;  Clark  v.  Shaw,  79  Ind. 
164;  Putnam  r.  Man,  3  Wend.  (N.  Y.) 
202;  20  Am.  Dec.  686;  Allen  -v.  Mar- 
tin, 10  Wend.  (N.  Y.)  300;  25  Am. 
Dec.  564;  Green  r.  Kindy,  43  Mich. 
279;  Stinson  v.  Snow,  10  Me.  263; 
Stewart  xk  Griswold,  134  Mass.  391; 
Elder  v,  Cozart,  59  Ga.  199.  Com  fare 
Watson  V.  Watson,  6  Conn.  334. 

It  is  said  in  one  case  that  a  sheriff's 
return  of  service  of  the  writ  is  conclu- 
sive, and  if  it  is  defective  on  its  face, 
the  defendant  should  rule  the  sheriff 
to  amend,  and  cannot  take  the  objec- 
tion on  the  trial.  Zion  Church  v.  St. 
Peter's  Church,  5  W.  &  S.  (Pa.)  215. 

4.  This  principle  is  well  established. 
See  Blue  v.  Com.,  3  J.  J.  Ma:r8h.  ( Ky . )  26 ; 
Murrell  r.  Smith,  3  Dana  (Ky.)  462; 
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and  his  legal  representatives,^  his  return  is  conclusive,  and  he 
cannot  be  allowed  to  contradict  it.  He  may,  however,  in  some 
cases,  obtain  leave  of  the  court  to  amend  it,*  and  this  is  always 
the  proper  course.  It  is  also  prima  facie  evidence  in  hi^  favor.* 
b.  As  Against  Parties. — The  rule  here  is  that,  as  against 
parties  and  privies  in  the  action  in  which  the  process  issued,*  the 
sheriff's  official  return,  being  a  part  of  the  record,*  is  conclusive 


Hustick  V,  Allen,  i  N.  J.  L.  i68;  Dun- 
can V.  Gerdine,  59  Miss.  550 ;  Benja- 
min V.  Hathaway,  3  Conn.  528 ;  Stone 
r.  Montgomery,'35  Miss.  83;  Murfree 
on  Sheriffs  (2cied.),  ^  858;  Winnebago 
Co.  V,  Brones,  68  Iowa-  682  \^  Mendle- 
son  V.  Paschen,  71  Wis.  591 ;  Hensley 
V.  Rose,  76  Ala.  373.  Compare  Decker 
r.  Armstrong,  87  Mo.  316.  This  rule 
applies,  of  course,  to  all  officers  making 
returns.    See  cases  just  cited. 

Where  a  constable  has,  without  ob- 
jection, given  evidence  in  apparent 
contradiction  to  his  return,  he  may  be 
questioned  further  for  the  purpose  of 
explaining  such  contradiction.  State 
t'.  Caldwell,  115  Ind.  6.  ButasherilTs 
entry  in  his  writ  book,  accompanied  by 
his  personal  recollection,  will  rebut 
the  presumption  from  his  return  that 
the  summons  was  personally  served. 
Genobles  v.  West,  23  S.  Car.  154.  And 
his  testimony  in  explanation  of  what 
was  meant  by  his  return  is  compe- 
tent, and  properly  admitted  when  it 
does  not  contradict  such  return. 
Leonard  v,  O'Neal,  16  Lea  (Tenn.) 
158;  Liston  V,  Central  Iowa  R.  Co., 
70  Iowa  714;  26  Am.  &  Eng.  R.  Cas. 

593- 

Entries  made  by  the  sheriff  on  sepa- 
rate slips  of  paper  and  attached  to  an 
execution,  are  part  of  the  record — as 
much  so  as  if  indorsed  on  the  execu- 
tion— ^and  hence  admissible  Iq  evidence 
with  the  execution.  Hammett  v.  Far- 
mer, 26  S.  Car.  566. 

And  it  is  also  held  that  a  sheriff 
may  be  called  to  prove  that  ■  a  recital 
in  his  return  was  made  by  mistake  or 
inadvertence,  but  not  to  vary  the  re- 
turn, in  the  absence  of  fraud"  or  mis- 
take.   King  V.  Russell,  40  Tex.  124. 

The  return  of  an  officer,  where  he 
himself  is  a  party,  is  prima  facie  evi- 
dence only.  Nichols  v,  Patton,  18 
Mc.  238;  36  Am.  Dec.  713;  Sias  v. 
Badger,  6  N.  H.  393. 

Likewise  in  a  Missouri  case  it  is 
said,  that  in  action  by  an  execution 
debtor  against  a  sheriff  for  the  value 
of  property  exempt  from  execution, 
levied  upon  and  sold  by  the  sheriff. 


the  latter  may  contradict  his  return  by 
showing  that  the  property  so  levied 
upon  and  sold  was  that  of  the  plain- 
tiff and  was  levied  upon  by  mistake. 
Decker  V.  Armstrong,  87  Mo.  316. 

In  Weidman  v.  Weitzel,  13  S.  &  R. 
(Pa.)  96,  where  the  return  was  made 
two  years  after  the  proper  time,  it  was 
held  not  conclusive. 

1.  State  V.  Penner,  27  Minn.  269; 
Clarke  v,  Gary,  11  Ala.  98. 

A  sheriff's  administrator  cannot  insist 
that  the  sheriff's  return  was  conclusive 
evidence  of  payment  of  the  money  due 
under  the  execution  sale.  Winnebago 
Co.  V.  Brones,  68  Iowa  682. 

2.  Henry  v.  Stone,  2  Rand.  (Va.) 
4S^;  Murfree  on  Sheriffs  (2d  ed.),  § 
866;  Walters  t».  Moore,  90  N.  Car.  41. 

3.  Hensley  v.  Rose,  76  Ala.  373 ;  Gyf- 
ford  V.  Woodgate,  1 1  East  297 ;  Rex  v. 
Elkins,  2  Burr.  2129.  Compare 
Browning  v,  Hanford,  5  Den.  (N.  Y.) 
586 ;  Hessong  v,  Pressley,  86  Ind.  555 ; 
Stanton  r.  Hodges,  6  Vt.  64.  But  is 
not  evidence  in  his  favor  to  excuse  a 
neglect  of  duty.  Holderman  v.  Bras- 
field,  Litt.  Sel.  Cas.  (Ky.)  271. 

4.  Decker  v.  Armstrong,  07  Mo.  316; 
Sawyer  zk  Harmon,  136  Mass.  414; 
Baker  v.  Baker,  125  Mass.  7;  Lowery 
V.Caldwell,  139  Mass.  88;  Anderson 
V,  Goff,  72  Cal.  6s;  Davis  v.  Baker,  72 
Cal.494;  Wilson  r.  Hurst,  Pet.  (C.C.) 
441 ;  Bennethum  v.  Bowers,  133  Pa.  St. 
332;  Stinson  v.  Snow,  lo  Me.  263.  Col. 
Ins.  Co.  V.  Force,  8  How.  Pr.  (N.  Y.) 
353;  Rowell  r.  Klein,  44  Ind.  290;  15 
Am.  Rep.  235 ;  Phillips  v.  Evans,  64 
Mo.  17  ;  Fitzgerald  v.  Kimball,  86  111. 
396.  Compare  Burton  v.  Schenck,  4a 
Minn.  52;  Meyer  t;. Whitehead,  62  Miss. 
387  (special  statutory  provision). 

As  to  those  not  parties  or  privies  the 
return  is  not  conclusive.  Bott  v.  Bur- 
nell,  II  Mass.  163;  Lawrence  x>.  Pond, 
17  Mass.  433;  Whitaker  v.  Sumner^ 
7  Pick.  (Mass.)  551 ;  19  Am.  Dec.  298; 
Diller  v,  Roberts,  13  S.  &  R.  (Pa.)  60; 
15  Am.  Dec.  578;  Straub  v.  Wooten, 
45  Ark.  112. 

^  5.  Murfree  on  Sheriffs  (2d  ed.),  ^ 
868 ;  Barrows  v.  National  Rubber  Co.> 
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evidence  of  the  facts  stated  therein,  and  cannot  be  impeached  in 
a  collateral  proceeding.*  This  is  undoubtedly  the  rule  in  England^ 
and  in  most  of  the  States.*  In  some  jurisdictions,  however,  it  is 
considered  as  merely  prima  facie  evidence,  which  may  be 
rebutted.* 

This  rule  applies  to  the  return  made  by  a  sheriff  or  marshal  on 
every  kind  of  process  which  he  is  authorized  to  execute,*  and  also 


13  R.  I.  48;  Swift  V.  Cobb,  10  Vt.  282; 
Bates  r.  Wniard,  10  Met.  (Mass.)  62; 
Sykes  v,  Keating,  118  Mass.  517  ;  Hun- 
tress V.  Tinej,  39  Me.  237 ;  Messer  f. 
Bailey,  31  N.  H.9;  Compare  Com,  v. 
Russell,  147  Mass.  545  (return  on  war- 
rant). 

1.  Nichols  V,  Nichols,  96  Ind.  433; 
Bond  i^.  Wilson,  8  Kan.  331;  12  Am. 
Rep.  466;  Rowell  v.  Klein,  44  Ind. 
290 ;  Green  v.  Kindy,  43  Mich.  279. 

The  return  of  a  writ  "  served  *'  is  not 
conclusive  as  to  time  and  place  of  serv- 
ice, which  may  by  affidavit  be  shown 
to  be  illegal.  Chapman  v.  Cumming,  17 
N.  J.  L.  II. 

2.  Rex  V.  Elkins,  2  Burr.  2127;  Barr 
V.  Satchwell,  2  Stra.  813;  Watson  v. 
Watson,  6  Conn.  334. 

8.  See  cases  just  cited.  See  also  tn- 
fra,  this  title.  Effect  of  Return. 

4.  3utts  V,  Francis,  4  Conn.  424; 
Watson  V.  Watson,  6  Conn.  334; 
Crosby  v.  Farmer,  39  Minn.  305;  Bur- 
ton V,  Schenck,  40  Minn.  52  ;  Brown- 
ing x'.  Hanford,  5  Den.  (N.  Y.)  586; 
Baker  v.  McDuffie,  23  Wend.  (N.  Y.) 
289;  Fitch  V,  Devlin,  15  Barb.  (N.  Y.) 
47;  Newell  V.  Whigham,  102  N.  Y.20; 
Godwin!'.  Monds,  106  N.  Car.  448; 
Halcomb  v.  Stubblefield,  76  Tex.  310. 
See  also  Rowe  v.  Table  Mountain 
Water  Co.,  10  Cal.  442;  Hammond  v, 
Starr,  79  Cal.  556 ;  McComb  v.  Coun- 
cil Bluffs  Ins.  Co.  (Iowa  1891),  48  N. 
W.  Rep.  1038  (not  conclusive  as  to 
date) ;  Baldwin  v,  Thibandeaux,  14  N. 
Y.  Supp.  788  (same);  Wendell  r. 
Mugridge,  19  N.  H.  112;  Carr  r.  Com- 
mercial Bank,  16  Wis.  50.  Compare 
Law  r.  Hall,  2  Root  (Conn.)  171;  Put- 
nam V,  Man,  3  Wend.  (N.  Y.)  202;  20 
Am.  Dec.  6&;  Allen  v,  Martin,  10 
Wend.  (N,  Y.)  300;  25  Am.  Dec.  564. 

In  Kentucky  it  is  only  prima  facie 
evidence  before  judgment.  Barbour  v. 
Newkirk,  83  Ky.  529.  But  after  judg- 
ment it  is  conclusive.  Stewart  v, 
Stewart,  27  W.  Va.  162;  Hobart  v. 
Bennett,  77  Me.  401. 

niclilgan  Rule. — In  Michigan  the 
rule    is    stated   to    be   that  a    return 


showing  regular  service  of  declaration 
and  rule  to  plead  as  the  beginning  of 
a  suit,  cannot  be  contradicted  for  the 
purpose  of  invalidating  the  proceed- 
ings founded  thereon ;  but  it  may  be 
contradi<5ted  to  show  excuse  for  default 
Zimmerman  v.  Merchants*  Nat.  Bank, 
I  Mich.  N.  P.  14. 

6.  Rule  AppUes  to  Every  ProceH. — On 
attachment.  Morse  v.  Smith,  47  N.  H. 
474;  Anderson  v.  Goff,  72  Cal.  65; 
Sams  T'.  Armstrong,  8  Mo.  App.  573; 
Wilder  v,  Holden,  24  Pick.  (Mass.) 
8;  Wade  on  Attachments,  §  156. 
On  execution.  Trigg  v.  Lewis,  3  Litt 
(Ky.)  129;  Stewart  v,  Stewart,  27 
W.'Va.  167;  Crocker  on  Sheriffs,  190 
et  seq.  But  it  is  said  that  a  sheriff's  re- 
turn on  an  execution  is  not  evidence  in 
his  favor  of  the  fact  of  payment.  First 
t'.  Miner,  4  Bibb.  (Ky.)  311;  Cator  r. 
Stokes,  I  M.  &  S.  599.  On  replevin. 
Green  v.  Kindy,  43  Mich.  279;  Parker 
t'.  Simonds,  8  Met.  (Mass.)  205 ;  Steph- 
ens r.  Frazier,  2  B.  Mon.  (Ky.)  250; 
PhiHips  T'.  Hyde,  i  Dall.  (U.  S.)  439 
On  summons.  Genobles  v.  West,  23  S. 
Car.  154,  and  other  cases  previously 
cited. 

In  a  replevin  suit,  defendant  had 
judgment  for  a  return  or,  if  that  could 
not  be  had,  for  the  value  of  the  prop- 
erty. Execution  issued  and  a  levy  was 
made,  the  sheriff  stating  in  his  pub- 
lished notice  of  sale  that  a  return  of 
the  property  replevied  could  not  be 
had.  It  was  held  that  this  statement 
was  equivalent  to  a  return  on  the  exe- 
cution and  could  not  be  contradicted 
on  the  motion  to  recall  the  execution 
and  to  have  the  judgment  declared 
satisfied.     Irvin  v.  Smith,  66  Wis.  113. 

Exception — Return  on  Chancery  Pro- 
cess.—  In  Lefterick  v,  Hamilton,  9 
Heisk.  (Tenn.)  312,  an  exception  to  the 
general  rule  is  made  in  case  of  process 
issuing  out  of  chancery. 

But  as  a  generaf  rule  there  is  no  dis- 
tinction either  in  the  effect  or  charac- 
ter of  returns  between  process  from 
chancery  and  that  from  other  courts. 
Crombie  v.  Little,  47  Minn.  581. 
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to  an  amended  return.^  A  return  may  only  be  impeached  by  a 
direct  proceeding  instituted  tor  that  purpose  *  and  there  are  many 
authorities  which  maintain  that  a  return  is  conclusive  upon  the 
parties  to  a  suit,  and  that  the  only  remedy  for  a  false  or  incorrect  re- 
turn lies  in  an  action  against  the  ofHcer.'  But  there  seems  to  be 
no  reason  why  a  return  may  not  be  impeached  by  a  direct  pro- 
ceeding just  as  any  other  portion  of  the  record  may  be ;  that  is, 
either  by  motion  to  set  aside,*  or  by  application  to  the  court 


I.  The  amended  return  takes  the 
place  of  the  original  one  in  every  par- 
ticular. Rickards  v.  Ladd,  6  Sawy. 
<U.  S.)  40;  Hill  V,  Cunningham,  25 
Tex.  25. 

a.  Btffeim  May  be  Impeached  Only  In 
a  Direct  Proceeding. — Harrison  v.  Hart, 
21  111.  App.  348;  Devant  v.  Carlton,  57 
Ga.  489 ;  Flaniken  v.  Neal,  67  Tex.  629 ; 
Loughride  7'.  Bowland,  52  Miss.  546; 
Phillips  V.  Evans,  64  Mo.  17 ;  Brown  v. 
Brown,  10  Neb.  349;  Schneitman  z\ 
Noble,  75  Iowa  120;  9  Am.  St.  Rep. 
467;  Ketchum  v.  White,  72  Iowa  193; 
Levan  it,  Millholland,  114  Pa.  St.  49; 
Michels  r.  Stork,  52  Mich.  260;  Harris 
r.  Lester,  80  111.  307 ;  Hunter  v.  Stone- 
burner,  92  111.  75  ;  Murfree  on  Sheriffs 
(2d  ed.),  §  866a ;  Mueller  v.  Bates,  2 
Disney  (Ohio)  318.  Compare  Holmes 
V.  Buckner,  67  Tex.  107 ;  Von  Roy  v, 
Blackman,  3  Woods  (U.  S.)  98;  John- 
son V.  Gregory  (Wash.  1892),  29  Pac. 
Rep.  831 ;  Crane  v,  McCoy,  i  Bond 
(U.S.)  429.  As^o  the  Georgia  .doc- 
trine, see  O'Bryan  v.  Calhoun,  68  Ga. 

21.V 

Therefore,  a  suit  in  equity  will  not 
lie  to  set  aside  a  judgment  founded  on 
a  regular  return  of  service,  upon  the 
allegation  that  the  process  was  not,  in 
truth,  served.  This  is  impeaching  the 
return  collaterally.  Johnson  v.  Jones, 
2  Neb.  126. 

In  order  to  contradict  a  sherifTs  re- 
turn that  he  had  complied  with  the 
formalities  of  law  as  to  seizure,  etc.,  in 
a  judicial  sale,  its  errors  must  be  spe- 
cially set  forth  and  shown.  Fortier  v. 
2imple,  6  La.  Ann.  54. 

3.  Action  Againat  Officer  for  False  Re- 
turn.— Gar  lock  v.  Ontario  Bank,  i 
Wend.  (N.  Y.)  288;  Stinson  r.  Snow, 
10  Me.  263;  Jensen  v.  Crevier,  33 
Minn.  -^72 ;  Hawks  v.  Baldwin,  i  Brayt. 
(Vt.)  65;  Nichols  V.  Nichols,  96  Ind. 
433;  Hallowell  v.  Page,  24  Mo.  590; 
Bouldin  v.  Page,  24  Mo.  594 ;  Krug  v. 
Davis,  85  Ind.  309;  Richmond  r. 
"Whittlesey,  2  Allen  (Mass.)  230;  Ex 
farte  St.  Louis,  etc.,  R.  Co.,  40  Ark. 


141 ;  i6  Am.  &  Eng.  R.  Cas.  547;  Har- 
riman  v.  Rockaway  Beach  Pier  Co.,  5 
Fed.  Rep.  461 ;  Segournev  v.  Ingra- 
ham,  2  Wash.  (U.  S.)  330;  Delinger 
V.  Higgins,  26  Mo.  180;  Hume  x\  Con- 
duitt,  76  Ind.  598;  Trigg  v.  Louis,  3 
Litt.  (Ky.)  129;  Americjin  Bank  v. 
Doolittle,  14  Pick.  (Mass.)  126;  Whit- 
aker  ir.  Sumner,  7  Pick.  (Mass.)  552; 
19  Am.  Dec.  298.  Compare  Goodall 
t\  Stuart,  2  Hen.  &  M.  <Va.)  105; 
Stone  t'.  Richardson,  76  Ga.  97. 

The  case  of  Nichols  v,  Nichols,  96 
Ind.  433,  is  an  extreme  one ;  there  the 
defendant,  Geo.  D.  Nichols,  instituted 
a  proceedinfir  to  set  aside  a  default  for  ' 
the  reason  uiat  he  was  not  served  with 
process.  The  sheriff's  return  showed 
service  upon  Geo.  D.  Nichols,  but  the 
defendant  claimed  that  the  service  was 
upon  one  Geo.  D.  Nicholas.  He  was 
not  allowed  to  prove  his  claim,  the 
court  insisting  that  his  only  remedy 
lay  in  an  action  against  the  sheriff,  since 
the  officer's  return  imported  absolute 
verity.  But  this  case  has  been  limited 
by  a  more  recent  one.  Nietert  v 
Trentman,  104  Ind.  392.  Compare 
Gary  v.  State,  1 1  Tex.  App.  527 ;  Put- 
nam V.  Man,  3  Wend.  (N.  Y.)  202 ;  20 
Am.  Dec.  686. 

In  an  action  against  a  sheriff  for  re- 
fusing to  levy  an  execution,  his  returp 
of  a  prior  attachment  is  not  conclusive, 
but  may  be  contradicted.  Smith  v, 
Burnham,  58  N.  H.  205. 

In  an  action  upon  a  constable's  bond 
for  breach  of  duty,  his  return  on  a  writ 
is  not  conclusive.  Waymire  v.  State, 
8a  Ind.  67 ;  Craven  v.  Higginbotham, 
S3  Ala.  429  (parol  evidence  admitted). 

4.  Grady  v.  Gosline,  48  Ohio  St. 
665.  In  Nietert  v.  Trentman,  104  Ind. 
390,  the  defendant  was  allowed  to 
shoW,  in  a  complaint  to  set  aside  the 
return,  that  he  had  not  been  served 
with  process,  although  the  return 
stated  that  he  had.  See  also  Zimmer- 
man r.  Merchants'  Nat.  Bank,  i  Mich. 
N.  P.  14;  Godwin  v.  Monds,  106  N. 
Car.  448. 


195      • 


Beturn  of  Proeeis. 


SERVICE  OF  PROCESS. 


Eifeet  of  Eetnrn. 


direct,^  or  by  plea  in  abatement  verified  by  affidavit  and  inter- 
posed at  the  earliest  opportunity,*  or  by  original  or  cross-bill  in 
equity.*  A  party  cannot,  however,  raise  an  objection  to  its 
sufficiency  or  truth  for  the  first  time  in  an  appellate  court.* 
•  The  evidence  required  to  impeach  or  falsify  a  return  must  be 
sufficient  to  rebut  the  very  strong  presumption  which  the  law 
allows  ,in  favor  of  the  truth  of  the  statement  of  its  officer,  and 
must,  therefore,  be  very  clear  and  decisive.*     It  is  not  like  an 


So  in  Loughridge  v,  Bowland,  52 
Miss.  548,  it  is  said  that  a  return  on 
attachment,  if  irregular,  may  be  set 
aside  on  motion.  See  also  Jensen  v, 
Crevier,  33  Minn.  372;  Crosby  r. 
Farmer,  39  Minn.  305,  in  which  last 
case  it  is  said  that  the  return  of  an  of- 
ficer of  the  service  of  a  summons  is  not 
conclusive  on  defendant,  but  may  be 
impeached  by  affidavit,  on  motion  or 
other  direct  proceedings  in  an  action 
to  set  aside  the  judgment  on  default. 
See  also  Burton  v,  Schenck,  40  Minn. 

52. 
,  In  New  Tork  a  motion  to  vacate  the 
return  on  an  execution  and  to  compel 
a  true  return  affords  the  appropriate 
remedy  when  the  execution  has  been 
satisfied  and  the  sheriff  returns  it  un- 
satisfied. In  re  Dawson,  20  Abb.  N. 
Cas.  (N.  Y.)  188. 

1.  Stewart  v.  Camden,  etc.,  R.  Co., 
33  N.  J.  L.  115;  Gary  v.  State,  11  Tex. 
App.  527.  -Compare  Primrose  v. 
Browning,  59  Ga.  69. 

In  Crosby  v.  Farmer,  39  Minn.  305, 
the  court  states  that  "the  general  tend- 
ency, especially  in  States  having  the 
code  practice,  is  to  allow  the  return 
to  be  impeached  by  affidavit  on  mo- 
tion, or  other  direct  proceeding  to  va- 
cate." Citing  Bond  v,  Wilson,  8  Kan. 
228;  12  Am.  Rep.  466;  Walker  r.  Lutz, 
14  Neb.  274;  Wendell  r.  Mugridge,  19 
N.  H.  112;  Van  Rensselaer  v.  Chad- 
wick,  7  How.  Pr,  (N.  Y.)  297. 

2.  Chicago,  etc..  Underground  Co. 
V.  Congsdon  Brake,  etc.,  Co.,  iii  111. 
309;  Union  Nat.  Bank  v.  First  Nat. 
Bank,  90  111,56;  Ryan  v.  Lander,  89 
111.  554;  Bowyer  t'.'Knapp,  15  W.  Va. 
291 ;  Murfree  on  Sheriffs  (2d  ed.),  ^ 
866a. 

8.  Randall  v.  Collins,  58  Tex.  231. 
In  O'Conner  r.  Wilson,  57  111.  226,  it 
is  said  that  in  a  proper  case  equity 
will  always  relieve  one  against  the 
effects  of  a  false  return  when  an  ac- 
tion against  an  officer  is  inadequate 
and  an  amendment  is  not  permissible. 
See  also  Owens  v.  Ranstead,  22  111.  161. 


4.  In  Cunningham  v.  Mitchell,  4 
Rand.  (Va.)  189,  the  doctrine  is  thus 
stated:  A  sheriff's  return  may  be'con- 
tradicted  by  evidence  aliunde^  in  which 
case  the  sheriff  himself  is  a  competent 
witness  to  prove  its  truth.  After  judg- 
ment by  default,  however,  a  party 
cannot  object  in  an  appellate  court  to 
the  truth  of  the  return.  See  also 
Dasher  t'.  Dasher,  47  Ga.  320. 

0.  Evidence  to  Impeach  Beturn  — 
Abell  V.  Simon,  49  Md.  318 ;  Wyland 
V.  Frost,  75  Iowa  209;  Randall  r' Col- 
lins, 58  Tex.  231 ;  Gatlin  r.  Dibrell,  74 
Tex.  36;  Hutton  v.  Campbell,  10  Lea 
(Tenn.)  172;  Union  Bank  v.  Barnes, 
10  Humph.  (Tenn.)  245;  Freeman  on 
Executions,  §  38;  Flannigan  r.  Alt- 
house,  56  Iowa  513;  Jensen  v,  Crevier, 
33  Minn.  372;  Clark  f.  Shaw,  79  Ind. 
164;  Wilson  I'.  Shipman  (Neb.  1892), 
52  N.  W.  Rep.  576;  Hunt  r.  Weiner, 
39  Ark.  70;  Webber  v,  Webber,  i 
Mete.  (Kv.)  18;  Anderson  v.  Sutton, 
2  Duv.  (I^y.)  480;  Davis  v.  Johnson,  5 
Munf.  ( Va'.)  81 ;  Bean  v.  Haffendorfer, 
84  Ky.  685. 

An  instruction  in  substance  givinsj 
the  same  legal  effect  to  the  negative 
presumption  arising  from  the  failure 
of  a  sheriff's  fee -book  to  show  a  charge 
for  service  of  citation,  as  to  the  affirma- 
tive return  on  the  citation  itself,  that 
it  had  been  served,  is  error.  Randall 
V.  Collins,  52  Tex.  435. 

In  Davant  v.  Carlton,  53  Ga.  491. 
the  defendant  entered  a  motion  to  set 
aside  a  judgment  on  the  ground  that 
he  had  never  been  served  with  pro- 
cess, and  had  not  appeared  or  ac- 
knowledged service.  It  appeared  in 
evidence,  on  the  trial  of  an  issue 
formed  in  the  matter,  that  there  was  a 
due  return  by  the  sheriff  of  personal 
service,  and  it  was  held  error  in  the 
court  to  refuse  to  charge  that  under 
the  law  it  required  the  strongest  evi- 
dence to  overcome  the  effect  of  the 
sheriffs  entry,  and  to  charge  in  lieu 
thereof  that  the  sherifTs  entry  was 
prima  facie    evidence,  but  like  other 
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ordinary  issue  of  fact,  to  be  determined  by  a  mere  preponderance 
of  testimony.*  Being  the  statement  of  a  sworn  officer  who  is  dis- 
interested, it  seems  that  the  testimony  of  more  than  one  witness 
is  required  to  prove  it  false,*  and  parol  testimony  can  no  more  be 
admitted  to  falsify  it  than  to  impeach  any  other  part  of  the 
record  ;•  though  it  may  be  admitted  to  explain  a  return,*  or  to 


presumptions  it  might  be  rebutted  hy 
proof.  Starkweather  v.  Morgan,  15 
Kan.  274. 

And  it  is  said  that  a  plea  contradict- 
ing an  officer*s  return  will  not  be  re- 
ceived or  tolerated  without  a  verifica- 
tion on  oath,  and  it  is  not  erroneous  to 
strike  from  the  files  a  plea  that  is  not 
so  verified.     Ryan  v.  Lander,  89  111. 

554- 

Consult  here  an  able  dissenting 
opinion  delivered  in  the  case  of  Nie- 
tert  V.  Trentman,  104  Ind.  392. 

1.  Randall  i\  Collins,  58  Tex.  232. 
See  also  Paul  v'  Malone,  87  Ala.  544 ; 
Wyland  v.  Frost,  75  Iowa  209  (evi- 
dence held  insuflScient  to  establish  fals- 
ity of  return) ;  Murrer  z\  Security  Co., 
(Ind.  1892),  30  N.  E.  Rep.  879. 

2.  The  testimony  of  one  witness 
alone  would  merely  be  one  oath  against 


In  an  action  for  a  malicious  attach- 
ment, the  official  return  of  the  attach- 
ment is  not  conclusive,  but  may  be 
contradicted  bv  parol.  Mott  v.  Smith, 
2  Cranch  (C.  C.)'33. 

It  has  been  held,  however,  that  in  an 
'action  on  a  foreign  judgment,  the  rec- 
ord return  of  an  officer  showing  serv- 
ice of  process,  hy  which  the  court 
claimed  to  obtain  jurisdiction,  mav  be 
contradicted  by  parol  evidence,  \freb- 
ster  V.  Hunter,  50  Iowa  215. 

In  a  proceeding  original  or  by  cross- 
bill to  set  aside  a  judgment  obtained 
upon  default  in  favor  of  a  party  who 
fraudulently  procured  the  record  to 
show  service,  parol  evidence  contradict- 
ing the  officer^s  return  will  be  heard ; 
but  the  evidence  impeaching  the  verity 
of  the  return  must  be  clear  and  satis- 
factory.    Whether  such  evidence  is  ad- 


another.     Driver  v.  Cobb,  i  Tenn.  Ch.*  missible  when  the  judgment  plaintiff 


^;  Gatlin  v.  Dibrell,  74  Tex.  36; 
Sargeant  v.  Mead  (Supreme  Ct),  i  N. 
Y.  Supp.  589;  Wygant  t'.  Brown 
{Supreme  Ct.),  9  N.  Y.  Supp.  372. 

TTie  testimony  of  the  defendant  if 
unsupported  is  not  sufficient,  therefore, 
to  establish  the  falsity  of  the  return. 
Sullivan  v:  Niehoff,  27  111.  App.  421 ; 
Higley  v.  Pollock  (Neb.  1891),  27  Pac. 
Rep.  895 ;  U.  S.  v.  Gayle,  45  Fed.  Rep. 
107. 

The  rule  applies,  although  the  sheriff 
has  no  recollection  of  making  the  serv- 
ice. Tatum  V.  Curtis,  9  Baxt.  (Tenn.) 
360. 

An  affidavit  on  a  motion  to  set  aside 
a  default  on  the  ground  of  a  defect  on 
the  face  of  the  citation,  and  an  annexed 
citation  showing  such  defect,  and  al- 
leging to  be  the  citation  which  was 
served,  are  insufficient  to  overthrow  the 
return  of  the  sheriff  showing  that  no 
such  defect  existed.  Wood  z\  Galves- 
ton, 76  Tex.  136. 

8.  Parol  BYldence  to  Oontradlct  Re- 
tnriL^i  Greenl.  Ev.  (14th  ed.),  §  275; 
Stratton  v.  Lyons,  53  Vt.  130;  Smith 
r.  Hornbeck,  3  A.  K.*  Marsh.  (Ky.)  392  ; 
Coughran  v.  Gutchens,  18  III.  390; 
Botsford  V.  0*Conner,  57  111.  72.  See 
also  Parol  Evidence,  vol.  17, pp.421, 
453;  Record. 


was  innocent  of  conniving  at  or  pro- 
curing the  false  return,  quart.  Ran- 
dall V,  Collins,  58  Tex.  231 ;  Flaniken 
v!  Neal,  67  Tex.  629. 

In  a  proceeding  by  a  surety  to  quash 
an  execution  upon  the  ground  that  a 
former  execution  had  been  levied  on 
sufficient  property  of  the  principal  to 
satisfy  the  judgment,  it  was  allowed  to 
introduce  parol  evidence  on  the  part  of 
the  surety  to  contradict  the  officer's 
return  oil  the  execution  thus  levied: 
**  Held  up  by  order  and  consent  pf  all 
parties."  Hutton  v,  Campbell,  10  Lea 
(Tenn.)  170;  Shannon  v.  McMullin, 
25  Gratt.  (Va.)  211.  See  also  Phillips 
V.  Elwell,  14  Ohio  St.  244;  84  Am. 
Dec.  373. 

4.  Johnson  v.  State,  80  Ind.  220; 
Bryant  v.  Buckner  (Tex.  1886),  2  S. 
W.  Rep.  452;  Williams  v,  Cheese- 
brough,  4  Conn.  356;  Silver  BowMin., 
etc.,  Co.  V.  hovfry,  5  Mont.  618.  Com- 
pare Barnett  v.  Wolf,  70  III.  76  (parol 
evidence  inadmissible  to  assist  return). 

Parol  evidence  has  been  admitted  to 
contradict  an  indorsement  upon  a  war- 
rant to  the  effect  that  the  same  had 
been  served  by  a  deputy  sheriff  rather 
than  by  a  constable  who  had  been 
murdered  while  making  the  arrest. 
Com.  r.  Moran,  107  Mass.  239. 
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and,  if  improper,  set  aside.*  The  rule  applies  only  to  the  officer 
and  to  parties  and  privies,  not  to  third  parties  ;*  it  does,  not  apply 
in  case  of  the  return  of  any  officer  other  than  the  sheriff,*  or  the 
marshal,*  or  their  deputies. 

6.  Amendment  of  Betom. — Under  proper  circumstances,  amend- 
ments to  an  officer's  return  are  always  allowable,  the  discretion 
vested  in  the  courts  being  usually  liberal  in  this  regard.^  Before 
the  return  has  been  filed,  the.  sheriff  may  amend  it  as  he  chooses, 
but  after  filing,  amendments  can  only  be  made  with  leave  of 


the  return  is  no  evidence,  and  need 
not  be  traversed ;  and,  though  the 
sheriff  be  dead,  the  defendant  may 
testify  that  he  was  not  served.  Kea- 
ton  V,  Moore,  59  Ga,  553. 

1.  Knowles  v.  Logansport  Gaslight, 
etc.,  Co.,  19  Wall.  (U.  S.)  59;  Webster 
V.  Hunter,  50  Iowa  215;  Wright  v. 
Mahaffey,  76  Iowa  96 ;  Thompson  v. 
Whitman,  iS  Wall.  (U.  S.)  457;  supra, 
this  title,  Cpon  Non-residents;  Record. 

2.  And  such  parties  may  introduce 
parol  evidence  to  impeach  the  return. 
Bates  V.  Fuller,  8  Lea  (Tenn.)  644; 
Mitchell  V.  Lipe,  8  Yerg.  (Tenn.)  179; 
29  Am.  Dec.  116;  Loyd  v.  Anglui,  7 
Yerg.  (Tenn.)  428;  Fife  r.  Bohlen,  22 
Fed.  Rep.  878. 

The  case  of  American  Bank  v,  Doo- 
little,  14  Pick.  (Mass.)  123,  is  in  point, 
holding  that  an  officer's  return  in  a 
trustee  suit,  which  stated  that  the  per- 
son named  in  the  writ  as  trustee  was 
not  to  be  found,  but  made  no  mention 
of  any  service  on  the  assignee  as  trus- 
tee, is  not  conclusive,  and  parol 
evidence  is  admissible,  on  the  part  of 
a  plaintiff  who  was  not  party  or  privy 
to  the  trustee  suit,  to  prove  that 
the  trustee  writ  had  been  properly 
served. 

Where  the  sheriff  is  a  party  it  is 
prima  facie  evidence  only.  Nichols  v. 
Patten,  1,8  Me.  238;  36  Am.  Dec.  713; 
Bruc«  V,  Holden,  21  Pick.  (Mass.)  187. 

3.  The  reason  seems  to  be  that  a 
sheriff  is  the  officer  of  a  court  of 
record  and  his  return  is,  therefore, 
made  a  part  of  the  record  ;  while  the 
same  is  not  true  of  inferior  officers. 
Thus,  the  constable's  return  on  an 
execution  is  only  prima  facie  evidence 
of  a  levy.  Joyner  v.  Miller,  55  Miss. 
208;  Harvey  r.  Rickett,  15  Johns.  (N. 
Y.)  87.  Compare  Baker  t».  Jamison, 
73  Iowa  698, 

A  return  of  service  to  a  warrant  by 
a  police  officer  is  no  part  of  the  record, 
and  an  error  in  the  date  does  not  af- 
fect the  jurisdiction  of  the  court,  and 


is  not  ground  for  arrest  of  judgment. 
Com.  V.  Russell,  147  Mass.  545.  A 
return  of  service  by  a  private  person 
is  not  conclusive.  Detroit  Free  Press 
Co.  V.  Bagg,  78  Mich.  co. 

There  is  no  legal  objection  to  proof 
that  a  constable*s  return  bears  a  wrong 
date.     Welch  v.  JJutler,  24  Ga.  445. 

Where  the  defendant  appeared  at 
the  return  day  and  moved  to  dis- 
miss, offering  proof  that  he  had  not 
been  served  with  process,  it  was  error 
to  reject  the  evidence  on  the  ground 
that  the  constable's  return,  showing 
personal  service,  was  conclusive. 
Wheeler,  etc.,  Co.  v.  McLaughlin,  54 
Hun  (N.  Y.)  639;  State  v,  Caldwell 
(Ind.  1888),  17  N.  E.  Rep.  185.  See 
also  Fitch  r.  Devlin,  15  Barb.  (N.  Y.) 

47. 

4.  Wilson  r.  Hurst,  Pet.  (C.  C.)  441; 
U.  S.  V.  Lotridge,  i  McLean  (U.  S.) 
246. 

A  marshal's  return  is  equally  con- 
clusive with  that  of  the  sheriff.  Sin- 
dall  V.  Thacker,  56  Ga.  51. 

5.  Murfree  on  Sheriffs*  (2d  ed.),  kk 
875-8;  Jeffries  v,  Rudloff,  73  Iowa  60; 
Berry  r.  Griffith,  2  Har.  &  G.  (Md.) 
337;  18  Am.  Dec.  309;  4  Minor's  Inst 
(2d  ed.)  839.  See  also  Walters  v. 
Moore,  90  N.  Car.  41 ;  Turner  v.  Hol- 
den, 109  N.  Car.  182;  Main  r.  Lynch, 
54Md.  658;  Leer.  Neilson,  14  U.  C. 
Q^  B.  106;  Primrose  z\  Browning,  59 
Ga.  69 ;  Elder  v,  Frevert,  18  Nev.  278; 
Commercial  Union  Assoc.  Co.  v.  Ever- 
hart,  88  Va.  952 ;  KiSd  v,  Doughterty, 
59  Mich.  240;  Tilton  v.  Cofield,  93  U. 
S.  163. 

Consult  here  Dobynes  t'.  U.  S.,  3 
Cranch  (U.  S.)  241,  from  which  it 
seems  there  should  be  something  in 
the  recoM  by  which  to  amend  the  re- 
turn. 

Courts  are,  however,  extremely  cau- 
tious in  permitting  amendments  where 
the  title  to  property  is  to  be  affected 
thereby.  Hobart  v,  Bennett,  77  Me. 
401. 
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court.*     The  allowance  of   amendments  is  a  matter  of  judicial 
discretion.* 

a.  When  Allowable. — There  is  scarcely  any  limitation  as  to 
the  time  during  which  amendments  are  allowed  ;  in  some  cases, 
many  years  after  judgment  was  rendered,'  and  even  though  the 


1.  Wilcox  t'.  Moudy,  80  Ind.  232; 
Morrill  v.  Fitzgerald,  36  Tex.  275; 
Berry  v.  Griffith,  2  Har.  &  G.  (Md.) 
337 ;  18  Am.  Dec.  309 ;  in  which  latter 
case  it  is  said  that  it  is  the  right  and 
duty  of  a  sheriff  to  correct  his  return, 
so  as  to  make  it  conform  to  the  truth 
of  the  fact,  whatever  that  may  be,  and 
give  it  legal  effect  and  operation. 

S.  Muriree  on  Sheriffs  (2d  ed.),  § 
878a:  Howard  v.  Priestly,  58  Miss. 
21;  Jeffries  V,  Rudloff,  73  Iowa  60; 
Sawyer  r.  Harmon,  136  Mass.  414. 

In  0*Conner  v,  Wilson,  57  111.  226, 
it  is  stated  that  the  true  rule  of  prac  • 
tice  is,  that  the  court  should  grant 
leave  to  a  sheriff  to  amend  his  return 
to  process  as  a  matter  of  course,  and 
without  notice  to  the  party  to  be 
affected  by  it,  only  during  the  term  at 
which  the  cause  is  determined. 

8.  Return  Amended  Teare  After  Being 
Hade. — Mere  lapse  of  time,  where  the 
rights  of  third  persons  are  not  injuri- 
ously affected,  will  irot  bar  an  amend- 
ment. Gilman  v.  Stetson,  16  Me.  124. 
in  which  case  twenty  years  was  held  to 
be  not  too  long.  Scruggs  7'.  Scruggs, 
46  Mo.  271;  McClure  v.  Wells,  46 
Mo.  311 ;  Jarboe  v.  Hall,  37  Md.  345 ; 
Slicer  t*.  Bank  of  Pittsburg,  16  How. 
(U.S.)  571;  Peck  V,  Whitaker,  103 
Pa.  St.  297;  Kirk  wood  t*.  Reedy,  10 
Kan.  453;  Hackett  v.  Lathrop,  36  Kan. 
661;  Mills  v.Howland  (N.  Dak.  1891), 
49  N.  W.  Rep.  413 ;  National  Ins.  Co. 
V.  Chamber  of  Commerce,  69  111.  22 ; 
Toledo,  etc.,  R.  Co.  v.  Butler,  53  111. 
323;  Jeffries  v.  Rudloff,  73  Iowa  60. 
In  this  last  case  it  was  allowed, 
although  fifteen  months  had  elapsed 
since  judgment  rendered  in  the  attach- 
ment case,  and  an  action  was  pending 
against  the  officer,  based  on  the  return. 
In  the  case  of  O'Brien  v.  Gaslin,  20 
Neb.  347,  it  was  allowed  eight  years 
after  judgment.  In  Shenandoah  Val. 
R.  Co.  t'.  Ashby,  86  Va.  232,  although 
thirteen  years  had  elapsed  since  judg- 
ment by  default,  an  amendment  was 
allowed  so  as  to  show  that  the  county 
in  which  service  was  had  on  the  de- 
fendant corporation  was  the  county  in 
which  it  resided,  and  the  judgment 
was  validated  by  such  amendment. 


A  sheriff  has  been  allowed  to  amend 
his- return  even  after  the  lapse  of  six- 
teen years,  a  proper  case  being  shown, 
and  rights  of  third  parties  not  having 
intervened.  Spellmyer  t\  Gaff,  112 
111.  29;  13  111.  App.  294. 

But  where  a  declaration  was  filed 
and  process  issued  ^against  a  corpora- 
tion, and  a  regular  return  made  by  the 
sheriff  that  the  defendant  was  not  to 
be  found,  and  that  the  president  of  the 
corporation  •  was  dead ;  the  plaintiff 
was  not  entitled,  after  the  lapse  of  five 
terms  of  the  court,  without  having 
taken  any  further  action,  or  showing 
sufficient  .legal  reason  for  the  delay,  to 
amend  the  process  so  as  to  make  it  re- 
turnable to  the  then  ensuing  term. 
Branch  v.  Mechanics'  Bank,  20  Ga.  413. 

Courts  are  very  slow  to  allow  such 
amendments,  however.  Thus,  in 
Thatcher  v.  Miller,  13  Mass.  271,  it 
was  held  that  a  return  by  a  deputy 
sheriff  cannot  be  amended  by  him 
after  a  period  of  six  years  from  the 
date  of  the  return.  The  court,  by 
Parker,  C.  ].,  said:  "More  than  six 
years  have  elapsed  since  the  return 
was  made,  and  the  deputy  sheriff  now 
offers  to  insert  an  essential  fact,  the 
omission  of  which  may  render  him 
liable  to  an  action  for  damages.  It 
would  be  unsafe  to  expose  officers  to 
such  a  temptation.  For  an  officer  to 
undertake,  six  years  after  a  defective 
return,  to  know  with  certainty  the  per- 
formance of  a  particular  duty,  when  he 
is  daily  and  hourly  performing  similar 
duties  upon  different  persons,  is  more 
than  can  be  expected  of  men,  however 
strong  their  memories.**  Likewise,  in 
Coughran  v.  Gutcheus,  18  111.  390,  on 
an  application  to  amend  a  record  four 
years  after  judgment,  it  was  said  that 
the  motion  was  out  of  time,  particu- 
larly where  there  was  nothing  to 
amend  by  in  the  record.  Also  in 
0*Conner  v.  Wilson,  57  111.  226,  it  was 
considered  that  an  application  to 
amend,  made  twelve  years  after  the 
date  of  the  return,  was  made  too  late, 
and  reason  seems  rather  to  uphold  the 
doctrine  of  these  cases,  i  Wade  on  At- 
tachment, §  151 ;  Dorsey  v.  Peirce,  5 
How.  (Miss.)  173;  Hughes  v,  Lapice, 
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officer's  term  had  expired,*  and  even  after  the  hearing  of  a  motion 
to  reverse  the  judgment  for  a  deficiency  in  the  return,*  or  pend- 
ing proceedings  against  the  officer  for  a  false  return  ;'  an  amend- 
ment has  also  been  allowed  after  a  default  and  sale  under  the 
judgment.*  Indeed,  the  return  on  an  attachment  has  been 
amended,  although  subsequently  to  the  attachment  the  defendant 
had  made. a  voluntary  assignment  for  the  benefit  of  creditors.* 
But  it  seems  that  after  an  appeal  has  been  taken  and  the  judg- 
ment superseded,  the  return  is  beyond  amendment.® 

b.  To  What  Extent. — Within  certain  limits,''  any  return  may 
be  amended  so  as  to  make  it  conform  to  the  facts ;  for  example, 
where  the  date  of  service  or  return  is  omitted,  or  is  incorrectly 
stated,®  or  where  the  officer  serving  the  process  has  failed  to  attach 


5  Smed.  &  M.  (Miss.)  451;  in  which 
two  cases  it  was  held  that,  after  the 
term  at  which  judgment  was  rendered, 
it  was  too  late  for  an  amendment  to  a 
return  on  mesne  process.  See  also 
Williams  v,  Oppelt,  i  Smed.  &  M. 
(Miss.)  559;  Branch  v.  Mechanics* 
Bank,  50  Ga.  413;  Perdew  v.  Davis,  31 
Tex.  4»8. 

1.  Dwiggins  v.  Cook,  71  Ind.  579; 
Avery  v.  Bowman,  39  N.  H.  393 ;  Lake, 
Petitioner,  15  R.  I.  628;  Palmer  v. 
Thayer,  28  Conn.  237;  Newton  v. 
Prather,  1  Duv.  (Ky.)  100;  Jeffries  v. 
Rudloff,  73  Iowa  60 ;  Adams  v.  Robin- 
son, I  Pick.  (Mass.)  461 ;  Beutell  v, 
Oliver  (Ga.  1892),  15  S.  E.  Rep.  307; 
Keen  i\  Briggs,  46  Me.  467.  Compare 
Armstrongs.  Easton,  i  B.  Mon.  (Ky.) 
66;  Jessup  t\  Gragg,  12  Ga.  261 ;  Cole 
V.  Dugger,  41  Miss.  557.     , 

After  Bherlff't  deaUi.  A  return  made 
by  a  sheriff  cannot,  after  his  death,  be 
amended  so  as  to  affect  his  representa- 
tives, unless  they  have  due  notice  to 
appear.  Jefferson  Co.  Sav.  3ank  v. 
McDermott  (Ala.   1891),  10  So.  Rep. 

154- 

2.  Capehart  v.  Cunningham,  12  W. 
Va.  750. 

3.  Murfree  on  Sheriffs  (2d  ed.),  § 
879a;  Jeffries  v.  Rudloff  73  Iowa  60; 
People  V.  Ames,  35  N.  Y.  482;  91  Am. 
Dec.  64;  Trotter  v.  Parker,  38  Miss. 
473;  Hodges  V,  Laird,  10  Ala.  67S; 
Niolin  r.  Hanmer,  22  Ala.  578;  Gor- 
ham  V,  Hood,  27  Ga.  299.  See  also 
Wordsworth  v.  Miller,  4  Gratt.  (Va.) 

99- 

In  Thomas  v.  Browder,  33  Tex.  783, 
it  was  held  that  the  fact  that  an  amend- 
ment was  made  by  the  sheriff,  after  a 
motion  made  to  amerce  him,  only  af- 
fects the  credibility  of  the  return,  not 
its  competency.    This  doctrine  is  op- 


posed by  two  cases  in  Tennessee^  which 
maintain  that  a  sheriff  cannot  amend 
his  return  so  as  to  avoid  a  motion 
pending  against  him,  neither  can 
his  deputy.  Mullins  ik  Johnson,  3 
Humph.  (Tenn.)  396;  Howard  v. 
Union  Bank,  7  Humph.  (Tenn.)  26. 
Similarly  in  Virginia,  Carr  i'.  Mead, 
"^7  Va.  142.  So  also  in  Pennsylvania. 
McElrath  v.  Knitging,  5  Pa.  St.  336; 
Peck  V.  Whitaker,  103  Pa.  St.  297. 
The  rule  of  the  text  seems  rather  harsh, 
and  the  exceptions  appear  more  con- 
sonant with  reason ;  but  it  must  be  re- 
membered, as  a  general  principle  in 
amendments,  that  the  rights  of  no  third 
party  shall  be  unduly  prejudiced  there- 
by. See  infra,  this  title,  Limitations; 
Glidden  v.  Philbrick,  56  Me.  222. 

4.  Allison  V.  Thomas,  72  Cal.  562. 

5.  Pond  V.  Campbell,  56  Vt  674. 

6.  The  defendant  being  no  longer  in 
the  trial  court.  Jenkins  v.  Crofton 
(Ky.  1888),  9  S.  W.  Rep.  406.  But  in 
Colorado  an  amendment  was  allowed 
in  the  district  court  after  the  record 
had  been  removed  into  the  supreme 
court  by  a  writ  of  error.  Anderson  v. 
Sloan,  I  Colo.  484 ;  Lowland  v.  Sears, 
I  Colo.  433  ;  citing  Moore  v.  Purple,  S 
111.  149;  People  -v.  Needles,  3  111.  361 ; 
Morris  v.  Trustees,  etc.,  15  111.  269. 

7.  See  infra^  this  title.   Limitations. 

8.  Amendment  of  Dates. — Kidd  v. 
Dougherty,  59  Mich.  240;  Fisher  r. 
Collins,  25  Ark.  97.  Especially  where 
there  is  a  memorandum  of  the  officers 
by  which  to  amend.  Haven  v.  Snow, 
14  Pick.  (Mass.)  28;  Williams  r. 
Weaver,  loi  N.  Car.  i ;  Ware  v. 
Bucksport,  etc.,  R.  Co.,  69  Me.  07. 
Compare  Thomas  v,  Womack,  64  N. 
Car.  657 ;  Walston  v,  Bryan,  64  N.  (Jar. 
764.  Where,  on  a  writ  dated  and 
issued  Nov.  4,  1833,  the  officer,  by  mis- 
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his  signature,^  or  a  mistake  has  been  made  in  the  name  of  a 
party?  or  for  other  similar  error.* 

c.  How  Effected. — Amendment  is  usually  to  be  made  by 
the  sheriff,*  yet,  inasmuch  as  the  return  can  only  be  amended 
according  to  the  facts,*  the  amendment  should  be  made  by  the 
officer  who  served  the  writ  and  who  is  acquainted  with  the  facts  ;* 
though  in  such  case,  it  may  be  made  by  the  sheriff  himself  from 
a  memorandum  made  by  the  deputy  at  the  time  he  served  the 
writ,  and  which  clearly  states  the  facts  omitted  in  the  returnJ 
Where  the  sheriff  is  incompetent  from  interest  to  make  service 
of  a  writ,  he  is  also  incompetent  to  amend,  and  the  duty  in  such 
case  devolves  upon  his  deputy.® 

It  is  said  that  the  consent  of  the  sheriff  or  officer  is  not  neces- 
sary to  an  amendment,  and  that  the  court  may  compel  him  to 


take,  returned  an  attachment  as  made 
Nov.  4,  1834,  but  the  action  was  en- 
tered in  1833,  and  judgment  rendered 
in  June,  1834,  he  was  allowed  to  sub- 
stitute 1833  for  1834,  so  as  to  defeat 
an  intermediate  purchaser.  Johnson 
V.  Day,  17  Pick.  (Mass.)  106.  Like- 
wise, were  a  justice  certified  that  he 
issued  and  delivered  a  summons  to  a 
constable  on  the  23d  day  of  January, 
and  the  constable  in  his  return  certified 
that  he  served  it  on  the  "  3d  "  day  of 
January,  on  affidavits  that  the  constable 
inadvertently  omitted  the  figure  '*3,** 
it  was  held  that  the  mistake  was  not 
fatal  to  the  judgment ;  the  justice  could 
amend  the  return,  before  or  after  judg- 
ment, and  the  appellate  court  could 
also  allow  it  to  be  made.  Snyder  v. 
Schram,  59  How.  Pr.  (N.  Y.)  404. 
The  rule  applies  to  mistakes  as  well  as 
to  omissions.  Chase  v.  Williams,  71 
Me.  196;  Bessey  v.  Vose,  73  Me.  217. 

1.  Wilkins  v,  Tourtellott,  28  Kan. 
825;  Kirkwood    v.    Reedy,    10    Kan. 

453- 

2.  Frost  V.  Paine,  12  Me.  iii; 
Cleveland  v.  Pollard,  37  Ala.  556;  Ala. 
Sel.  Cas.  ,^1 ;  McKane  v.  Adams 
(Supreme  Ct),  i  N.  Y.  Supp.  580; 
Phillips  V.  Evans,  64  Mo.  17. 

3.  OKher  Instances. — Thus,  the  grant- 
ing of  permission  to  an  officer  to 
amend  his  return  so  as  to  show  what 
actually  occurred  in  relation  to  the 
execution  of  the  writ,  is  within  the  dis- 
cretion of  the  court,  provided  no  in- 
tervening rights  have  accrued.  How- 
ard V.  Priestly,  58  Miss.  21.  See,  in 
this  connection,  Smith  v,  Clinton 
Bridge  Co.,  13  lU.  A  pp.  572. 

A  sheriff  may  amend  his  return  by 
inserting  the  words,  "  and  by  reading 


this  summons  to  him."  Golden  Paper 
Co.  V,  Clark,  3  Colo.  321.  Also  by 
stating  that  he  left  a  copy  of  the  order 
with  the  occupant,  or  posted  the 
same.  Wilkins  v,  Tourtellott,  28  Kan. 
825. 

A  sheriflTs  return,  insufficient  in 
showing  service  by  copy,  etc.,  without 
averring  that  the  defendant  was  not 
found,  af^er  motion  by  the  defendant 
to  set  aside,  may,  on  plaintifTs  motion, 
be  amended  so  as  to  show  due  service. 
Northrup  v.  Shephard,  23  Wis.  513; 
Allison  V.  Thomas,  72  Cal.  562. 

The  recital,  in  a  sheriffs  return, 
served  upon  a  "  member  of  the  family," 
etc.,  of  defendant,  instead  of  upon  a 
**  person,  a  member  of  the  family,"  etc., 
or  its  insertion  of  the  initial  letter  of  a 
middle  name,  when  he  has  none,  are 
immaterial  and  may  be  amended. 
Phillips  7^  Evans,  64  Mo.  17. 

4.  0*Conner  v.  Wilson,  57  111.  226; 
Smith  ^^  Gaines,  93  U.  S.  343 ;  Wash- 
ington Mill  Co.  V.  Kinnear,  i  Wash. 
Ter.  116;  I  Wade  on  Attachment,  § 
151 ;  Cole  V,  Dugger,  41  Miss.  557.  In 
this  last  case  the  court  draws  the  con- 
clusion that  therefore  a  sheriff  whose 
term  has  expired,  being  not  an  officer^ 
and  not  speaking  on  oath,  cannot 
amend  his  return. 

After  a  retyrn  has  been  filed,  it  can 
be  amended  only  by  leave  of  the  court 
upon  good  cause  being  shown.  Ed- 
wards V.  Tipton,  77  N.  Car.  22. 

5.  Lake,  Petitioner,  15  R.  I.  628; 
Williams  v.  Weaver,  loi  N.  Car.  i. 

6.  O'Conner  v,  Wilson,  57  111.  226. 

7.  O'Conner  v,  Wilson,  57  III.  226. 

8.  O'Conner  v.  Wilson,  57  III.  226; 
sufra^  this  title.  By  Whom  Service  is 
Made, 
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perfect  his  return,*  but  this  may  well  be  doubted.  It  is  certain, 
however,  that  he  cannot  be  compelled  to  amend  a  return  regular 
on  its  face,*  nor  may  the  court  dictate  what  the  return  should 
be.'  It  can  only  require  that  it  be  appropriate  in  form  and  suffi- 
cient in  law.* 

d.  Effect  of  Amenpment.— After  an  amendment  has  been 
made,  the  amended  return  relates  back  and  takes  the  place  of,* 
and  operates  from  the  time  of,  the  original  return.®  Therefore, 
if  the  sheriflf's  amended  return  is  false,  he  is  liable  to  an  action  by 
the  party  injured.'^ 

e.  Limitations  as  to  Amendment. — Although  the  allowance 
of  amendments  is  purely  a  matter  of  judicial  discretion,  which  is 
to  be  exercised  under  rules  of  law,*  the  rights  of  third  parties  are 
not  to  be  prejudiced  by  its  exercise ;®  and  wherever  it  is  proposed 
to  affect  such  rights,  notice  must  be  given  to  those  whose  interests 
are  to  be  affected.*®     A  new  and  material  fact  cannot  be  inserted 


1.  Murfree  on  Sheriffs  (2d  ed.)»  ^ 
878a.  Mr.  Murfree  is  contradicted  by 
several  authorities.  Wilcox  v,  Moudy, 
89  Ind.  332,  where  it  is  distinctly  stated 
that  the  court  has  no  such  power :  and 
this  case  is  supported  elsewhere. 
Bacon*s  Abr.,  Execution;  4  Minor's 
Insts.  (2d  ed.)  840.  The  reason,  as 
stated  in  this  last  authority,  is  a  strong 
one,  **  a  return  being  the  sworn  state- 
ment by  the  officer,"  how  can  he  be 
compelled  to  make  a  return  of  facts 
other  than  what  he  believes  correct } 

In  the  case  of  Stetson  z\  Freeman, 
35  Kan.  523,  however,  motion  to  amend 
a  return  was  allowed,  although  the 
sheriff  opposed  the  motion. 

2.  Washington  Mill  Co.  v,  Kinnear, 
I  Wash.  Ter.  116;  Sample  r.  Coulson, 
9  W.  &  S.  (Pa.)  62. 

3.  Vastine  v.  Fury,  2  S.  &  R.  (Pa.) 
426 ;  Maris  v,  Schermerhorn,  3  Whart. 
(Pa.)  13. 

4.  Murfree  on  Sheriffs  (2d  ed.),  § 
878a ;  Dixon  v.  White  Sewing  Mach. 
Co.,  128  Pa.  St.  397.  See  also  Ex  parte 
Worley,  19  Fed.' Rep.  586. 

5.  Capeheart  v.  Cunningham,  12  W. 
Va.  750;  Lake,  Petitioner,  i^  R.  I. 
62S;  Hill  V.  Cunningham,  25  I'ex.  25; 
People  V.  Ames,  35  N.  \,  482  ;  91  Am. 
Dec.  64;  Rickards  r.  Ladd,  6  Sawy. 
(U.  S.)  40;  Freeman  on  Ex.  (2d  ed.) 
358. 

6.  Lake,  Petitioner,  15  R.  I.  628. 

7.  Murfree  on  Sheriffs  (2d  ed.),  §§ 
88o,8Soa ;  Daniels  v.  Hamilton,  52  Ala. 
105 ;  Smith  v.  Leavitts,  10  Ala.  92 ; 
Hodges  T'.  Laird,  10  Ala.  678. 

8.  Murfree  on  Sheriffs  (2d  ed.),  ^ 
878.     In  Moler  v.  Marks,  39  La.  Ann. 


575,  it  is  said  that  a  return  on  a  citation 
cannot  be  amended  or  corrected  after 
judgment  so  as  to  cure  nullities  result- 
ing from  a  defective  citation.  See  also 
Discretion,  vol;  5.  p.  681. 

9.  Briggs  V,  Hodgdon,  78  Me.  514; 
Chase  ^^  Williams,  71  Me.  190,  where 
it  is  further  said  that  a  plaintiff^s  attor- 
ney, who  becomes  the  purchaser,  can- 
not deny  the  validity  of  the  attachment 
and  levy  that  he  was  called  upon  to 
make ;  nor  can  subsequent  purchasers 
from  him,  the  record  disclosing  his  re- 
lation to  the  matter.  See  also  Mur- 
free on  .Sheriffs  (2d  ed.),  §  878a;  Main 
V.  Lynch,  54  Md.  658;  Cole  r.  Dug- 
ger,  41  Miss.  557;  Peaks  r.  Gifford,  78 
Me.  362.  Thus  it  is  stated  in  Glidden 
V,  Philbrick.  56  Me.  223,  that  no 
amendment  of  an  officer's  return  should 
be  permitted,  when  such  amendment 
would  destroy  or  lessen  the  rights  of 
third  persons  acquired  bona  fidr  and 
without  notice  by  the  record  or  other- 
wise. But  if  the  return  contains  suffi- 
cient to  indicate  that  all  the  require- 
ments of  the  statute  have  been  complied 
with,  an  amendment  may  be  made, 
notwithstanding  any  intervening  in- 
terest of  a  subsequent  purchaser  or 
creditor. 

10.  Thrifts  v,  Frity,  loi  111.  457; 
Coopwood  V.  Morgan,  34  Miss.  36S; 
Williams  r.  Doe,  i  Smed.  &  M.  (Miss.) 
559;  Shufeldt  r.  Barlass  (Neb.  1892}, 
SI  N.  W.  Rep.  134;  Freeman  on  Ex. 
(2d  ed.),  §  358;  Jeffries  r.  Rudloff.  73 
Iowa  60;  Blodgett  i*.  Schaffer,  94  Mo. 
652  ;  Mendelson  v.  Paschen,  71  Wis.  591. 

The  sheriff  may  amend  his  return  of 
service  upon  the  defendant  by  leave  of 
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by  amendment  without  proof  of  its  truth,*  and  when  an  amend- 
ment is  allowed  it  must  show  the  whole  truth.* 

The  court  from  which  a  cause  has  been  removed  by  a  change  of 
venue  has  no  jurisdiction  to  permit  the  sheriff  to  amendhis  return 
on  the  original  process.*  Nor  can  a  court  amend  a  return  upon 
process  issued  from  another  tribunal  in  a  suit  which  has  been 
finally  disposed  of  there.* 

X.  PB0CE88  IH  THE  Eebesal  ClouBTfr— 1;  Fomi  and  Character. — 
Process  in  the  United  States  circuit  and  district  courts  usually 

So  also  a  sheriff's  return  on  execution 


the  court  after  the  term  at  which  judg- 
ment or  decree  is  rendered,  upon  notice 
to  the  party  to  be  affected  by  it ;  and, 
if  the  record  shows  that  such  other 
party  is  present  in  court  at  the  time  of 
granting  such  leave,  this  will  dispense 
with  the  necessity  of  a  notice.  National 
Ins.  Co.  V.  Chamber  of  Commerce,  69 
111.  22. 

The  officer's  return  of  an  attachment 
of  real  estate  or  of  a  levy  upon  it  can- 
not be  amended  to  affect' the  title  of  an 
intervening  purchaser  for  full  value, 
unless  there  is  sufficient  appearing  by 
the  return  to  give  third  parties  notice 
that  all  the  requirements  of  law  have 
probably  been  complied  with.  Bessey 
r.  Vose,  73  Me.  217. 

It  has  been  held  in  Kansas  that  no- 
tice is  unnecessary  where  the  applica- 
tion is  made  at  the  return  term  of  the 
writ,  prior  to  the  confirmation  of  an 
execution  sale.  Stetson  v.  Freeman,  35 
Kan.  523.  Also  where  defendant  could 
not  be  found,  but  his  attorney  appeared 
in  order  to  object  to  the  jurisdiction, 
an  amendment  without  notice  was  al- 
lowed. Kidd  r.  Dougherty,  59  Mich. 
240.  See  also  Bushey  v.  Raths,  45 
Mich.  181. 

Where  property  is  to  be  affected  by 
amendments,  courts  are  extremely  cau- 
tious in  allowing  them.  Hobart  v. 
Bennett  77  Me.  401. 

1.  Bayley,  Petitioner,  132  Mass.  457, 
where  it  is  held  that  a  court  of  record 
has  no  authority  to  allow  an  amend- 
ment to  a  return  of  an  execution  issued 
by  it,  by  inserting  a  new  and  material 
fact  without  proof  of  the  truth  of  that 
fact;  and  that  the  truth  of  an  amend- 
ment that  the  officer,  **  having  made 
diligent  search  for  "  the  debtor,  **  but 
not  finding  him  in  my  precinct  could 
make  no  personal  service  upon  him," 
is  not  sustained  by  proof  that  the  offi- 
cer, upon  hearing',  at  the  debtor's  resi- 
dence, that  he  was  probably  not  in,  left 
for  him  a  written  notice  of  the  time 
and  place  of  sale  under  the  execution, 
and  made  no  further  inquiry  or  search. 


cannot  be  amended  by  incorporating  in 
it  subsequent  facts  with  which  the 
sheriff  had  no  connection,  such  as  the 
payment  of  the  purchase-money  by  the 
purchaser,  at  the  sale,  to  the  plaintiff 
in  the  writ,  after  the  return  day.  Bibb 
V.  Collins,  51  Ala.  450;  Carr  v,  Mead» 
77  Va.  142.' 

2.  In  Woolcott  V.  Ely,  2  Allen 
(Mass.)  338,  it  was  held  that  it  was  not 
coippetent  for  a  cowrt  to  allow  one 
amendment  to  a  return  necessary  to 
make  the  levy  valid,  where  there  was 
another  error  in  the  return  which,  if 
corrected,  would  show  that  the  levy 
was  invalid.  The  court,  by  Hoar,  J.,, 
said :  "  But  we  do  not  think  it  within 
the  proper  limits  of  judicial  discretion 
to  allow  an  officer  to  amend  a  former 
defect  in  his  return  when  facts  are  un- 
truly stated  in  another  part  of  the  re- 
turn, and  when,  if  the  whole  return 
were  amended  so  as  to  conform  to  the 
truth,  the  amendment  would  be  inef- 
fectual and  useless.  If  any  amend- 
ment is  allowed  it  must  show  the 
whole  truth."  See  also  Hovey  v.  Wait,. 
17  Pick.  (Mass.)  196;  Pratt  v.  Wheeler, 
6  Gray  (Mass.)  520. 

Other  instances  may  be  cited.  Thus^ 
it  is  held  that  an  amendment  by  a 
sheriff  of  his  return  to  an  attachment,, 
made  upon  his  own  application  and 
without  notice,  by  which  he  vacated 
the  levy  of  an  attachment  on  lands,  and 
substituted  a  return  of  nulia  bona^  was 
an  abuse  of  the  court's  powers  and  dis- 
cretion, and  should  be  set  aside.  Grif- 
fiths V.  Short,  14  Neb.  259  f  Murfree  on 
Sheriffs  (2d  ed.),  §  878. 

A  sheriff«s  return  cannot  be  so 
amended  as  to  cause  a  reversal  of 
judgment.  Chicago  Planing  Mill  Co. 
V,  Merchants*  Nat.  Bank,  97  111.  294. 

3.  Power   of   Court  to  Amend  After 
Clianffe  of  Venue. — State  v.  Rayburn,  31 
Mo.  App.  385 ;  Tallman  v.  Baltimore, 
etc.,  R.  Co.,  45  Fed.  Rep.  156  (removal  ' 
from  State  to  Federal  court). 

4.  Ledford  v.  Weber,  7  III.  App.  87. 
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conforms  in  form  and  character  to  that  used  in  the  courts  of  the 
State  wherein  such  circuit  or  district  courts  sit.  This  was  made 
the  rule  to  govern  such  process  by  act  of  Congress,  1789,  and  also 
by  later  statutes.* 

2.  Service  and  Betum. — Service  and  return  of  process  in  the 
Federal  courts  is  always  made  by  the  marshal,  who  is  the  minis- 
terial officer  of  such  courts,  he  occupying  the  same  position  rela- 
tively as  does  the  sheriff  in  State  courts.*  The  rule  as  to  the 
time,  manner,  and  place  of  service,  and  the  character  of  the  return, 
are  the  same  as  those  which  apply  in  case  of  process  issuing  from 
State  courts.* 


1.  The  process  act  of  Congress  of 
1789,  adopted  for  the  courts  of  the 
United  States,  in  each  State  respect- 
ively, the  forms  of  writs  and  other 
process,  and  the  forms  and  modes  of 
proceeding  in  suits  at  common  law,  as 
they  existed  at  that  time  in  the  su- 
preme courts  of  the  States,  but  did  not 
adopt,  prospectively,  such  alterations 
as  the  State  might  afterwards  make. 
Lane  v,  Townsend,  i  Ware  (U.  S.)  286. 

Such  parts  only  of  the  law«  of  a 
State  as  are  applicable  to  the  courts  of 
the  United  States  are  adopted  by  the 
process  act  of  Congress.  Gwin  v. 
Breedlove,  a  How.  (U.  S.)  29. 

Actions  for  penalties  brought  in  the 
Federal  courts  of  New  Tork  in  the 
name  of  the  United  States  correspond 
with  those  brought  by  the  State  of  New 
Tork  in  the  name  of" the  people.  Con- 
gress, therefore,  having  adopted  the 
"  forms  and  modes  of  proceedings  *'  of 
the  several  States,  the  summons  in 
such  an  action  must  be  indorsed  with 
If  reference  to  the  statute  giving  the 
penalty,  as  is  required  by  the  New 
I'ork  Code;  otherwise  it  is  defective, 
and  not  amendable.  U.  S.  v.  Rose,  14 
Fed.  Rep.  681. 

Where  the  circuit  court  of  the 
United  States,  by  a  rule,  adopts  the 
process  pointed  out  by  a  State  law, 
there  must  be  no  essential  variance  be-, 
tween  them  ;  such  a  variance  is  a  new 
rule,  unknown  to  any  act  of  Congress 
or  the  State  law  professedly  adopted. 
M'Cracken  v.  Hayward,  2  How.  (U. 
S.)  608. 

The  act  of  Congress  of  May  19, 1S28, 
to  regulate  process,  adopted  for  the 
Federal  courts  the  laws  then  in  force 
in  the  State  of  Indiana^  governing 
executions  issued  by  the  supreme  court 
of  that  State.  Simpson  v,  Niles,  i 
Ind.  196. 

2.  Sindall  v,  Thacker,  56  Ga.  51 ; 
Sheriffs. 


Service  of  process  by  one  who,  by 
memorandum,  indorsed  on  the  same  by 
the  marshal,  was  deputized  to  execute 
it,  has  been  held  sufficient.  The  E.  W. 
Gorgas,  10  Ben.  (U.  S.)  460. 

It  is  held  that  the  United  States 
statutes  conferring  on  marshals  similar 
powers  to  those  exercised  by  sheriffs 
are  laws  conferring  powers  only,  and 
not  restrictinff  those  which  the  mar- 
shals already  had.  The  E.  W.  Gorgas, 
10  Ben.  (U.  S.)  460. 

A  summons  directed  to  the  marshal 
must  be  served  by  that  officer  or  his 
deputy,  and  cannot  be  served  by  a 
private  person.  Schwabacker  t*.  Reilly, 
2  Dill.  (U.  S.)  127. 

While  a  witness's  subpoena,  issued 
by  the  supreme  court  of  the  District  of 
Columbia,  may  run  out  of  the  District, 
it  must  be  served  by  a  marshal,  or,  un- 
der his  order,  by  a  deputy;  it  cannot  be 
served  by  any  one  else,  although  such 
service  might  be  valid  under  the  law  of 
the  State  where  made.  In  re  Spencer, 
4  McArthur  (D.  C.)  433. 

A  warrant  issued  by  order  of  the 
Senate  of  the  United  States,  for  the  ar- 
rest of  a  witness  for  contempt  in  refus- 
ing to  appear  before  a  committee  of 
the  Senate,  and  addressed  only  to  the 
Sergeant-at- Arms  of  the  Senate,  cannot 
be  served  by  deputy  in  Massachttseiis. 
Sanborn  r.  Carleton,  15  Gray  (Mass.) 

399- 

3.  See  supra^  this  title,  Manner  of 
Service;  Return;  Sheriffs;  Parker 
V.  Dacres,  i  Wash.  190. 

As  to  substituted  service,  consult 
Hyslop  V,  Hoppock,  5  Ben.  (U.  S.)  533; 
Harris  v.  Hardeman,  14  How.  (U.  S.) 

334- 

While  the  State  law  as  to  what 
should  constitute  a  sufficient  service 
was  in  a  condition  of  uncertainty,  the 
adoption  by  the  Federal  court  of  a  rule 
for  the  purpose  of  securing  uniformity, 
will  be  controlling  where  it  is  estab- 
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The  circuit  and  district  courts  of  the  United  States  cannot, 
either  in  suits  or  at  common  law  or  equity,  send  their  process  into 
another  district,  except  where  specially  authorized  to  do  so  by. 
act  of  Congress.^ 


lished  by  the  practice  and  procedure 
of  the  court  and  is  well  understood  by 
the  marshal  and  his  deputies.  Lowry 
V.  Story,  31  Fed.  Rep.  769.  And  see 
Hat- Sweat  Mfg.  Co.  v,  Davis  Sewing 
Mach.  Co.,  31  Fed.  Rep.  294. 

1.  The  district  or  circuit  court  of 
one  district  has  no  authority'  to  send 
its  process  into*any  other  district,  to 
compel  the  appearance  of  a  person  not 
residing  or  found  within  the  jurisdic- 
tion of  the  court  from  which  the  pro- 
cess issued,  or  for  any  alleged  con- 
tempt of  court.  £x  parte  Graham,  4 
Wash.  (U.  S.)  211.  See  also  In  re 
Spencer,  4  McArthur  (D.  C)  433. 

The  act  of  Congress  of  1859  (11 
Stat,  at  L.  272) — prescribing  the  mode 
of  procedure  where  there  are  several 
defendants  residing  in  different  dis- 
tricts of  the  same  State— construed 
and  applied.  Babbitt  v.  Burgess,  2 
Dill.  (U.  S.)  169. 

The  nth  section  of  the  Judiciary 
Act  (i  Bright.  Dig.  127)  provides  that, 
**no  civil  suit  shall  be  brought  before 
either  of  these  (1.  ^.,  circuit  or  district) 
courts  against  any  inhabitant  of  the 
United  States  by  any  original  process 
in  any  other  district  than  that  whereof 
he  is  an  inhabitant,  or  in  which  he 
shall  be  found  at  the  time  of  serving 
the  writ  ;*'  and  that  "  no  person  shall 
be  arrested  in  one  district  for  trial  in 
another  in  any  civil  action  before  a 
circuit  or  district  court"  4  Minor's 
Insts.  (2d  ed.),  p.  273;  Desty's  Fed. 
Proc.  116,  118. 

''And,  although  this  act  relates  in 
terms  to  original  process,  it  is  well  un- 
derstood that  no  process  whatever, 
issued  from  the  circuit  or  district 
courts,  can  be  legally  executed  without 
the  Units  of  the  judicial ,  district  in 
which  it  is  issued,  unless  Congress  ex- 
pressly authorizes  it  to  be  done.  This 
authority  Congress  has  conferred  in 
reference  to  executions.  But  this  pro- 
vision does  not  per  se  avoid  any  juris- 
diction which  these  courts  would 
otherwise  possess.'  It  is  a  personal 
privilege  of  the  defendant  to  be  sued 
only  within  his  district.  He  may 
waive  it  by  omitting  to  avail  himself 
of  the  objection  by  plea.  An  appear- 
ance by  the  defendant  and  answering 
generally,     without     objection,     has 


always  been  deemed  a  waiver.  ( i  Abb. 
Pr.  (U.S.)  248;  Pollard  v.  D wight,  4 
Cranch  (U.  S.)  421 ;  Logan  v.  Patrick, 
5  Cranch  (U.S.)  28S;  Gracie  v.  Pal- 
mer, 8  Wheat.  (U.  S.)  699;  Levy  v. 
Fitzpatrick,  15  Pet.  (U.  S.)  167.)  And 
so  also,  an  appearance  alone,  and  an 
omission  to  plead,  or  otherwise  to 
insist  upon  this  privilege  until  a  subse- 
quent term,  has  been  held  to  be  a 
waiver  of  it.  (Flanders  r.  -^tna  Ins. 
Co.,  3  Mason  (U.  S.)  is8;  Harrison  v. 
Rowan,  Pet.  (C.  C.)  489.)"  4  Minor's 
Inst.  (2d  ed.).  p.  274;  i  Bright.  Dig. 
268 ;  Rev.  Sts.  U.  S.,  §§  985, 986 ;  2  Abb. 
U.  S.  Pr.  160;  Desty's   Fed.  Proc.  207. 

In  all  cases  of  a  local  nature  at  law 
or  in  equity,  where  the  land,  etc.,  lies 
partly  in  one  district  and  partly  in 
another  in  the  same  State,  the  plain- 
tiff may  sue  in  either  district,  and 
process  may  be  sent  to  the  other.  11 
U.  S.  Sts.  272 ;  I  Abb.  U.  S.  Pr.  78, 79; 
2  Bright.  Dig.  15, 16;  Rev.  Sts.  U.  S., 
hk  740-742;  Desty^s  Fed.  Proc.  117, 118. 

**  A  subsequent  statute  relaxes  the 
restriction  still  further,  providing,  in 
substance,  that  in  suits  not  local  (for  in 
the  United  States  courts  the  distinction 
of  local  and  transitory  actions  is  still 
retained),  if  there  be  two  or  more 
defendants  residing  in  different  dis- 
tricts in  the  same  State,  the  plaintiff 
may  sue  in  either  district,  and  may 
issue  a  duplicate  writ  to  the  other,  and 
carry  on  the  suit  at  once  against  all 
the  parties,  so  far  as  they  reside  in  the 
same  State.  And  in  suits  of  a  local 
nature,  if  defendant  lives  in  a  different 
district  in  the  same  State  from  that  in 
which  the  local  cause  of  action  exists, 
and  where  the  suit  is  brought,  process 
may  be  sent  to  his  district.  And  in  all 
cases  of  a  local  nature,  at  law  or  in 
equity,  where  the  land,  etc.,  lies  partly 
in  one  district  and  partly  in  another  in 
the  same  State,  plaintiff  may  sue  in 
either  district,  and^end  the  process  to 
the  other.  It  is  further  to  be  observed 
that  provision  is  made  in  one  case  for 
summoning  a  defendant  constructively, 
although  not  resident  in  the  district 
where  the  suit  is  brought,  by  what  in 
the  practice  of  the  State  courts  is 
known  as  an  order  of  publication 
through  the  newspapers."  4  Minor's 
Inst.  (2d  ed.),  p.  276. 
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Definition. 


SER  VIENT— SESSION. 


Definition. 


SEEVIENT. — See  Servitude. 

SEEVHE.— See  note  i. 

SEBTITTJDE  (see  also  EASEMENTS,  vol.  6,  p.  139),  in  its  original 
and  popular  sense,  signifies  the  duty  of  service,  or,  rather,  the  con- 
dition of  one  who  is  liable  to  the  performance  oJF  services.  The 
word,  however,  in  its  legal  sense  is  applied  figuratively  to  things. 
When  the  freedom  of  ownership  in  land  is  fettered  or  restricted 
by  reason  of  some  person  other  than  the  owner  thereof,  having 
some  right  therein,  the  land  is  said  to  serve  such  person  ;  the  re- 
stricted condition  of  the  ownership,  or  the  right  which  forms  the 
subject-matter  of  the  restriction,  is  termed  a  servitude  ;  and  the 
land  so  burdened  with  another's  right  is  termed  a  servient  tenement, 
while  the  land  belonging  to  the  person  enjoying  the  right  is 
called  the  dominant  tenement.  The  word  "  servitude "  may  be 
said  to  have  both  a  positive  and  a  negative  signification ;  in  the 
former  sense  denoting  the  restrictive  right  belonging  to  the  en- 
titled party  ;  in  the  latter,  the  restrictive  duty  entailed  upon  the 
proprietor  or  possessor  of  the  servient  land.* 

SESSION— (See  also  ADJOURN,  vol.  i,  p.  192  ;  Term).— The 
time  during  which  a  legislative  body,  a  court  or  other  assembly 
sits  for  the  transaction  of  business;  as  a  session  of  Congress, 
which  commences  on  the  day  appointed  by  the  Constitution  and 
ends  when  Congress  finally  adjourns  before  the  commencement 
of  the  next  session ;  the  session  of  a  court  which  commences  at 
the  day  appointed  by  law  and  ends  when  the  court  finally  rises.^ 


1.  Servile  Labor — Service  of  a  writ 
has  been  held  to  be  '*  servile  labor," 
within  the  Connecticut  Sunday  law. 
The  court,  by  Brainard,  J.,  adverted  to 
the  contention  of  counsel  that  a  dis- 
tinction should  be  taken  between 
'* servile  labor"  and  ** secular  busi- 
ness," and  denied  the  existence  of 
such  distinction,  saying:  "There  is, 
indeed,  a  difference  in  expression,  but 
I  think  not  in  principle.  The  serv- 
ice of  a  writ  is  labor,  and  generally 
servile.  A  sheriff  may  race  his  horse 
after  a  fugitive  debtor,  and  find  the 
exercise  servile  enough ;  and,  I  think, 
common  sense  would  say  it  was  also 
secular."  Gladwin  v.  Lewis,  6  Conn. 
49;  16  Am.  Dec.  33.  See  generally 
Sunday. 

2.  Brown's  L.  Diet. 

Easement  and  Servitude  Dletln- 
gnlBhed. — "A  privilege  or  right  at- 
tached to  one  tenement  or  parcel  of 
land,  to  enjoy  some  benefit  in  or  over 
another  tenement  or  parcel,  is  called 
an  easement  of  the  dominant  tenement 
to  which  it  belongs,  and  a  servitude 
upon  the  servient  tenement,  or  that  in 


which  it  exists.^  Fetters  r.  Humph- 
reys, 18  N.  J.  Eq.  262. 

3.  People  T>.  Auditor,  64  III.  86,  quot- 
ing Bouv.  L.  Didt. 

The  term  '*8e88ion"  when  applied  to 
courts,  means  the  whole  term,  and  in  le- 
gal construction  the  whole  term  is  con- 
strued but  as  one  day,  and  that  day  i& 
always  referred  to  the  first  da}'*  or 
commencement  of  the  term.  Dew  :.•. 
Judges,  3  Hen.  &  M.  (Va.)  i ;  3  Am. 
Dec.  639. 

But  in  Com.  v.  Gove,  151  Mass.  392, 
where  a  statute  provided  that  a  com- 
missioner might  admit  to  bail  when  the 
"court  is  not  in  session,"  it  was  held 
that  the  words  "when  the  court  is  not 
in  session"  meant  "when  it  is  not  in 
actual  session,"  and  that  the  time,  be- 
tween sittings  of  a  court,  during  a  tem- 
porary adjournment,  was  not  part  of 
the  "session."  See  also  In  re  Gan- 
non, 69  Cal.  541 ;  People  v.  Fancher, 
50  N.  Y.  288. 

These  cases  illustrate  the  double 
meaning  of  the  word  as  pointed  out  by 
Mr.  Abbott,  who  thus  defines  the  term: 
"A    sitting;    sometimes    used  for  the 
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SjDopfii. 


SET,  SET-OFF. 


Synopiis. 


SET. — See  note  i. 

8ET-0FF,  BECOUFHENT  AND  COUNTEBCLAIM. 


I.  Set-off,  211. 

1.  Definition^  211. 

2.  Nature,   Origin^   and  General 
Principles  of  Set-off ^  211. 

a.  As  a  Defense^  211. 

b.  Common  Laiv  and  Statutes, 
222. 

c.  As  a  Cross  Act  ion ,  227. 

d.  Application  of  Set-off^Bal- 
ances,  228. 

e.  Plaintiff^s Rightof  Action— 
Non-suit y  229. 

f.  Failure  to  Use,  231. 

g.  Relinquishment  and  Depri- 
vation of  Right,  234. 

h.  Set-off  Against  a  Set-off,  2^6, 
i.   Construction    of  Statutes — 
Lex  Loci,  237. 
3."/»    What    Actions    Available, 

4.  What   May  be  the   Subject  of 
Set-off  245. 

a.  Under  the  Common  Statutes 
of  Set-off,  245. 

(I)  Debts,  2^s» 

b.  Under  the  Bankruptcy  Acts, 

257. 

( 1 )  Mutual  Credits,  257. 

(2)  Mutual  Dealings,  265. 

5.  What  Subjects  of  Set-off  May 
be  Set  Off,  265/ 

a.  In  General,  265. 

time  during  which  any  body  of  persons 
or  tribunal  is  organized,  competent  for 
transaction  of  its  business;  in  other 
connections,  the  time  during  which  it 
is  convened  and  actually  engaged  in 
business.  To  illustrate  this  double  use 
of  the  term,  it  is  common  to  speak  of 
the  first  or  the  second  session  of  a  Con- 
gress, meaning  the  whole  time  from 
the  first  Monday  in  December  to  the 
adjournment,  on  the  fourth  of  March 
or  later;  and  equally  common  to  say, 
in  the  holidays*  recesfe,  that  Congress 
is  not  in  session."  And  so,  in  People 
r.  Fancher,  50  N.  Y.  294,  it  is  said : 
"The  word  ^session'  may  mean  the  ac- 
tual sitting  of  a  court  or  legislature,  or 
the  time  during  which  a  court  or  legis- 
lature meets  for  the  transaction  of  busi- 
ness, and  the  connection  in  which  it  is 
used  must  determine  its  meaning  as 
used."  See  also  Farwell  Co.  v,  Ma- 
theis,  48  Fed.  Rep.  363. 

1.  Set   Afllde. — An     Illinois    statute 
provides  that  "where  an  indictment, 


b.  Must   be   Subsisting  Cause 

of  Action,  267. 
6.    The    Requirement    of    Mutu- 
ality as  to  Claims   tn    Set-off, 
2S0' 
a»  General   Statement    of   the 

Rule,  280. 

( 1 )  Must  be  Due  from  the 
Plaintiff,  2S1. 

(2)  Must  be  Due  to  the 
Defendant,  2S2. 

(3)  Must  be  Due  Bet-ween 
Those  Only  Who  Are 
Parties   to   the   Action, 

287. 

(4)  Must  be  Due  Between 
All  the  Parties  to  the 
Action,  290. 

b.  Application  of  the  Rule,  295. 

(1)  Where  Joint  Debt  or 
Liability  Becomes  Vest- 
ed in  or  Due  from  One 
Person;  Survivors,  295. 

(2)  In  Suits  By  and  Against 
Assignees,  297. 

(fl)  By  and  Against 
Assignees  of  Chases 
in  Action  Not  Ne- 
gotiable, 297. 

{b)  By  and  Against 
Assignees  of  Ne- 
gotiable Paper,  304. 

information  or  suit  is  quastied,  or  the 
proceedings  on  the  same  are  *set  aside' 
or  reversed  on  writ  of  error,"  the  time 
during  which  the  same  was  pending 
shall  not  be  computed  as  part  of  the 
time  of  the  limitation  prescribed  for 
the  offense.  In  Swalley  v.  People, 
116  111.  250,  the  court  by  Sheldon.  J., 
said  :  "To  *set  aside'  is  very  broad  in 
scope — *to  defeat  the  effect  or  opera- 
tion of ;'  and  we  think  it  may  well  be 
held  to  embrace  here  every  other  mode 
of  defeat  of  the  proceedings  on  an  in- 
dictment, than  quashing  it  and  rever- 
sal on  error."  And  upon  a  similar 
Missouri  statute,  the  court  by  Wag- 
ner, J.,  said  :  "There  is  no  particular 
magic  about  the  words  *set  aside,'  they 
simply  mean  to  annul,  to  make  void. 
A  nolle  prosequi  has  no  more  effect." 
State  v.  Primm,  61  Mo.  171. 

Set  Fire. — See  Arson,  vol.  i,  p. 
760. 

Set  of  Ezcbange. — See  Bills  and 
Notes,  vol.  2,  p.  316. 
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SET-OFF. 


^foopdi. 


(7) 


(3)  In  Suits  By  and  Against 
Receivers^  308. 

(4)  In  Suits  By  and  Against 
Trustees^  311. 

( 5 )  In  Suits  By  and  Aga inst 
Executors  and  Admin- 
istrators, 312. 

(6)  In  Suits  By  and  Against 
Husband^  Wife^  and 
Husband  and   Wife, 

In  Suits  By^  Against, 
and  Between  Principal 
and  Agent^  320. 

(8)  In  Suits  By  and  Against 
Partnerships;  Osten- 
sible and  Dormant 
Partners^  326. 

(9)  In  Suits  By  and  Against 
Principal,  Surety,  and 
Principal  and  ^urety^ 

326- 

(10)  In  Garnishment  Pro- 
ceedings, 331. 

(11)  In  Proceedings  Under 
Mechanics^  Lien  Laws^ 
331. 

(X2)  In  Foreclosure  Pro- 
ceedings^ and  Suits  to 
Redeem,  331. 

(13)  In  Actions  Against 
Stockholders  of  Corpo- 
rations, 332. 

(14)  In  Suits  Bvand  Against 
Public  Officers,  332. 

(i^)  In  Suits  By  and  Against 
Guardian^  332. 
Pleading  and  Practice^  332. 

a.  In  General,  332. 

b.  Contents  0/  Plea  and  Notice 


0/ Set-of,  33S' 

c.  Particulars  of  Set-off,  336. 

d.  Replication  to  Set-off,  338. 


e.  Proof  339. 
II.  Recoupment,  340. 
I.  Definition,  340. 
3.  Reconx'ention,  340. 

a.  Distinguished,  34a 

b.  Matters  of  Practice,  341. 
(i)   In  Louisiana^  341. 
(2)   In  Texas,  342. 

3.  Origin  of  Recoupment,  343. 
.    4.  Recoupment  and   Set-off  Dis- 
tinguished, 344. 
5.-  Hotv   Right   to    Recoup    Must 
Arise,  353. 

a.  In  General,  353. 

b.  Upon      Same     Transaction 
with    Plaintiff'' s    Demand^ 

357. 
C,   Upon  What  Liabilities,  360. 
(i)    Contracts,    Express   or 
Implied,  360. 


(2)  Negotiable  Instruments, 

365. 

(3)  Sealed  Instruments,  365. 

6.  Damages,  366. 

a.  In  General,  jhb. 

b.  Excess  Not  Recoverable,  367. 

7.  Practice,  Prerequisites,  etc., 
368. 

a.  Ojfer  to  Return";  TfA. 

b.  Election  of  Remedies,  368. 

c.  Notice  of  Intention  to  Re- 
coup, 369. 

III.  Counterclaim,  371. 
I.  Definition,  371. 
3.  Essential  Elements,  373. 

3.  In    What   Actions    Interposed, 

4.  What  May  be  the  Subject  of  a 
Counterclaim,  384. 

a.  Causes  of  Actions  Upon 
Contract  in  Contract  Ac- 
tions, 386. 

b.  Causes  of  Action  Arising 
Out  of  the  Transaction  Set 
Forth    in     the     Complaint, 

391- 

c.  Causes  of  Act  ton  Connected 
with  the  Subject  of  the 
Action^  396. 

Parties  Between  Whom  Coun- 
terclaims May  be  Allov,ed, 
402. 

a.  Who  May  Interpose  a  Coun- 
terclaim, 403. 

(1)  Assignees.  406. 

(2)  Persons  Sued  in  a  Rep 
resentative  Capacity, 
407.- 

b.  Against  Whom  a  Counter- 
claim May  be  Pleaded,  407. 
{i)  A ssignees,  409. 

( 2 )  Persons  Suing  in  a  Rep- 
resentative Capacity, 
411. 

(3)  Government,  413. 

f.  Demands  Against  Co-de- 
fendants (See  also  Cross- 
Bill,  vol.  4,  p.  905  ;  Cross- 
CoMPLAiNT,  vol.  4,  p.  906), 

414. 

6.  Counterclaims  tn  Equity,  416. 

7.  How  Pleaded  (,  See'  also 
Pleading,  vol.  18,  p.  467; 
Answer,  vol.  i,  p.  599),  421. 

8.  Tahing  Issue  on  a  Counter- 
claim (See  also  Demurrer, 
vol.  5,  p.  549),  427. 

9.  Disposition  of  the  Issues,  433. 

10.  Judgment     on     Counterclaim, 

435- 

11.  Effect  of  Counterclaim  (See 
also  Res  Judicata,  vol.  21, 
p.  127),  438. 


210 


V 


SET-OFF. 


I>efinition. 


a.   When  Pleaded,  438. 

h.  Failure  to  Plead,  443. 
IV.  Set-off  of  One  Judgment  Against 
Another,  445. 
I.  Power  to   Set  off  JudgmentSy 

446. 
3.   To      Whom    Relief    May    be 

Granted,  448. 
3.  Requisites  of  the  yudgments, 

449* 

a.  Mutuality  of  Parties,  451. 
h,  Judgments  for  Costs,  454. 
c,  judgments      in      Different 
Courts,  456. 


d.  Assigned    yudgments   (See 
also  Judgments,  vol.  12,  p. 

58).  456. 
«.  yudgments      Upon      Which 

Executions     Have    Issued, 

460. 
Intervening  Rights  of  Third 
Parties  (See  also  Attorney 
AND  Client,  vol.   i,  p.  942), 
462. 

Set-off,     How     Enforced, 
464. 
fl.  Motion,    When   and    Where 

Made,  465. 


L  Set-off — 1.  Definition. — A  set-off  is  a  counter. demand,  gener- 
ally, of  a  liquidated  debt,  growing  out  of  an  independent  trans- 
action, for  which  an  action  might  be  maintained  by  the  defendant 
against  the  plaintiff,  exhibited  by  the  defendant  to  counterbal- 
ance the  plaintiff's  recovery,  either  in  part  or  in  whole,  and,  as 
the  case  may  be,  to  recover  a  judgment  in  his  own  favor  for  the 
balance.* 

2.  Nature,  Origin,  and  General  Principles  of  Set-off— ^^.  As  A 
Defense.  —  Set-off,  in  the  proper  sense  of  the  word,  is 
wholly  of  statutory   origin.     In  the   proper  sense  of    a  cross- 


1.  See  2  Chit.  Contr.  (nth  Am.  ed.) 
1266;  Mitchell  V.  McLean,  7  Fla.  329; 
Avery  v.  Brown,  31  Conn.  398;  Trabue 
V.  Harris,  i  Mete.  (Ky.)  598;  Cook  v. 
Mills,  5  Allen  (Mass.)  37;  Parker  v. 
Hartt,  32  N.  J.  Eq.  225. 

Set-off  has  been  described  as  "a 
mode  of  defense  wherebjr  the  defend- 
ant acknowledges  the  justice  of  the 
plaintiff^s  demand  on  the  one  hand, 
but  on  the  other  sets  up  a  demand  of 
his  own  to  counterbalance  it,  either  in 
whole  or  in  part."  Tomlin's  L.  Diet. 
See  Babb.  on  Set-off,  p.  17;  Ord  f.  Rus- 
pini,  2  Esp.  569. 

See  also  Mr.  Parsons'  distinction  be- 
tween set-off  and  reduction,  infra,  this 
title,  tiecoupment.  . 

A  set-off  is  a  counter-demand  which 
a  defendant  holds  against  a  plaintiff, 
arising  out  of  a  transaction  extrinsic  of 
the  plaintiffs  cause  of  action.  Raymond 
V.  State,  54  Miss.  ^62 ;  28  Am.  Rep.  382. 

A  set-off  means  a  **  cross-claim,  for 
which  an  action  might  be  maintained 
against  the  plaintiff,  and  is  very  differ- 
ent from  a  mere  right  to  a  deduction 
from,  or  reduction  of,  his  demand,  on 
account  of  some  matters  connected 
therewith."  See  the  authorities  cited, 
2  Saunders  on  Pleading  and  Evidence 
(Am.  ed.  1829)  314;  Annan  v.  Houck, 
4  Gill  (Md.)  331;  45  Am.  Dec.  133. 

In  New  Torh,  counterclaims  under 
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the  Code  of  1852,  embrace  both  set-offs 
and  recoupments,  as  previously  under- 
stood. Pattison  x*.  Richards,  22  Barb. 
(N.  Y.)  146.  In  Boston  Silk,  etc.,  Mills 
v.  Eull,  37  How.  Pr.  (N.  Y.)  299, 301,  the 
superior  court,  by  Freedman,  j ,  said: 
"A  set-off  is  a  money  demand  by  the 
defendant  against  the  plaintiff,  and  re- 
fers to  a  debt  or  demand  independent 
of  and  unconnected  with  the  plaintiff's 
cause  of  action.  It  may  exceed  the 
plaintiffs  claim  or  fall  short  of  it," 

DlBCOimt. — In  the  law  of  South  Caro- 
lina the  term  "  discount "  appears  to 
be  synonymous  with  "set-off."  See 
Haynes  f.  Prothro,  10  Rich.  (S.  Car.) 
318;  Sumter  v,  Welsh,  i  Brev.  (S.Car.) 
539. 

Compensation  of  the  CIyU  Law. — The 
law  of  set-off  is  somewhat  similar  to 
the  compensation  of  the  civil  law. 
Domat,  pt.  I,  b.  4,  tit.  2,  ^  i ;  i  Ersk.  Inst, 
b.  3,  tit.  4,  ^  5.  Pothier,  Traitd  des  Obli- 
gations, pt.  3,  ch.  4.  The  likeness  is 
such  that  the  civil- law  doctrines  can 
sometimes  be  applied  to  the  law  of 
set-off.  This  similarity  has  been 
thought,  by  an  eminent  writer,  to 
exist,  not  because  set-off  is  borrowed 
from  the  civil-law  doctrine  of  com- 
pensation, but  because  both  rest  on 
similar  principles  of  common  sense 
and  common  justice.  2  Pars.  Conts. 
734- 


Bet-off. 


SET--OFR 


Katore,  Origin,  etc. 


demand,  a  set-off  was,  at  common  law,  recoverable  only  by  a  sepa- 
rate action.* 

While  a  defendant,  upon  common-law  principles,  is  in  general 
entitled  to  retain,  or  claim  by  way  of  reduction,  all  payments 
made  by  him,  and  all  just  demands  and  allowances  accruing  to 
him,  in  respect  of  the  same  transaction  or  account,  which  forms 
the  ground  of  action,  this  species  of  defense  is,  in  this  respect, 
clearly  distinguishable  not  only  from  set-off,  but  also  from  recoup- 
ment.* Set-off  and  recoupment  do  not  attack  the  claim  of  the 
plaintiff,  but,  on  the  contrary,  admit  the  plaintiff's  cause  of  action, 
and  urge  a  counter-demand,  so  that  the  sum  awarded  to  one  party 
may  counterbalance  that  awarded  to  the  other,  in  whole  or  in 
part.*     For  this  reason  it  has  been  said  that  they  are  not  true 


1.  Rogers  v.  Maw,  15  M.  &  W.  446; 
U.  S.  V.  Eckford,  6  WaU.  (U.  S.)  488; 
White  V.  Governor,  18  Ala.  767; 
M*Lean  v.  M*Lean,  i  Conn.  397;  Gunn 
V.  Scovil,  I  Conn.  399,  note ;  Starkey 
v.  Peters,  18  Conn.  187;  Meriwether  v. 
Brid,  9  Ga.  594;  Call  v.  Chapman,  35 
Me.  128;  Chandler  v.  Drew,  6  N.  H. 
469;  26  Am.  Dec.  704;  Hart  v.  Davii, 
21  Tex.  411. 

Disconnected  and  independent  claims 
cannot,  except  by  agreement  or  by 
virtue  of  the  statute  of  set-off,  be  ap- 
plied to  the  extinguishment  of  each 
other.  A  having  advanced  $500  to  B 
took  a  receipt  from  B  in  these  words : 
"  Received  of  A  $500 — $300  of  which  I 
am  to  give  him  credit  for,  and  for  which 
sum  he  is  to  pay  himself  out  of  money 
which  he  may  collect  for  me  ;  the  other 
$200  is  left  with  me  for  safekeeping, 
which  I  am  to  hand  to  him  when 
called  for."  In  an  action  of  account, 
brought  by  B  against  A  for  claims  which 
B  had  put  into  A's  hands  for  collec- 
tion, held  that  A's  claim  for  the  $200 
mentioned  in  the  receipt  had  no  con- 
nection with  the  claim  in  suit ;  that  the 
receipt  showed  no  agreement  to  apply 
such  claim  of  A  in  extinguishment  of 
so  much  of  his  indebtedness  to  B,  but 
the  contrary ;  and  that,  as  the  case  was 
not  claimed  to  be  within  the  statute  of 
set-off,  A  could  not  insist  upon  such 
application.  Starkey  v.  Peters,  18 
Conn.  181. 

2.  I  Chit.  PI.  495;  2  Chit.  Contr. 
1266;  Pom.  Rem.,  §§  731-733- 

Where  the  plaintiff  was  sued  on  a 
quantum  meruit  for  work  and  labor,  it 
was  held  that  the  defendant  might 
(without,  pleading  a  set-off)  give  in 
evidence  that  he  provided  the  plaintiff's 
men,  who  did  the  work,  with  their  beer, 
as   it   might   be   that   the  plaintiff  de- 
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served  to  be  paid  the  less,  because  his 
men  had  their  beer  provided  for  them 
by  the  defendant.  Grainger  v.  Ray- 
bould,  9  C.   &   P.  229;  38   E.   C.   L. 

94. 

Likewise  it  has  been  held  that,  in  as- 
sumpsit for  the  value  of  services,  the 
defendant,  with  a  view  to  the  reduction 
of  damages,  may,  under  the  general 
issue,  without  notice  or  plea  of  set-off, 
offer  evidence  that  during  the  time  of 
the  rendition  of  the  services  he  had 
supported  and  maintained  the  plaintiff 
and  his  family.  Brooke  v.  Carroll,  13 
Md.  379. 

See  Discount,  vol.  5,  p.  681,  note 
I. 

8.  Effect  of  Set-Off  on  the  Jurisdiction 
of  Conrt. — The  characteristic  of  set-off 
referred  to  in  the  text  has  been  con- 
sidered by  the  courts  in  determining 
the  effect  of  urging  this  defense  upon 
the  jurisdiction  of  the  court  where  its 
jurisdiction  is  regulated  by  the  amount 
in  controversy.  Setting  off  an  inde- 
pendent debt  does  not  deny  the  plain- 
tiffs right  to  recover  the  amount 
claimed.  It  was  accordingly  held, 
where,  in  an  action  to  recover  a  larger 
debt  than  forty  shillings  the  plaintiffs 
demand  was  opposed  by  a  set-off 
which,  if  allowed,  would  reduce  plain- 
tiff^s  recovery  to  less  than  that  sum, 
that  the  action  was  nevertheless  not 
within  the  provisions  of  the  local  act 
confining  debts  for  less  than  forty  shil- 
lings to  an  inferior  jurisdiction,  but 
that  it  might  be  brought  in  a  superior 
court.  Pitts  T'.  Carpenter,  i  Wils.  19; 
2  Str.  1 191;  Heaward  v.  Hopkins. 
Dougl.  448;  M*Collum  v.  Carr,  i  B.  & 
P.  223.  See  Cooper  v.  Coats,  i  Dall.  ( U. 
S.)  308;  Brailey  V.  Miller,  2  Dall.  CU. 
S.)  74;  Van  Antwerp  v,  Ingersoll,  2 
Cai.  (N.  Y.)  107. 
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defenses.'  But  the  defense  referred  to  does  not  admit  that  the 
demand  sued  upon  is  just ;  on  the  contrary,  it  attacks  the  plain- 
tiff's claim  itself,  and  urges  matter  to  defeat,  or  at  least  reduce, 
the  plaintiff's  demand,  on  account  of  some  matter  connected 
therewith.  The  defense  of  payment  obviously  belongs  to  this 
species.*  So  also,  in  an  action  of  debt  for  work  performed  or 
goods  furnished,  the  defendant  may,  in  general,  independently  of 
the  statutes  of  set-off,  by  way  of  reducing  the  sum  claimed  by 
the  plaintiff,,  prove  that  the  work  was  not  done,*  or  that  none  or 
only  part  of  the  goods  were  furnished.*  And  in  an  action  for  work 


1.  See  Wills  v.  Browning,  96  Ind. 
149 ;  Bowen  v.  Hale,  4  Iowa  430 ;  Free- 
man V,  Fleming,  5  Iowa  460 ;  Lewis  v. 
Denton,  13  Iowa  441 ;  Reed  v.  Darling- 
ton, 19  Iowa  349 ;  Ward  v.  Fellers,  3 
Mich.  281 ;  Chandler  v.  Drew,  6  N.  H. 
469;  26  Ani.  Dec.  704;  Timmons  v. 
Dunn,  4  Ohio  St.  680.  See  Jones  v, 
Moore,  42  Mo.  413. 

The  effect  of  a  plea  of  set-off,  with- 
out a  denial  of  the  {Plaintiff's  claim,  is 
to  admit  the  facts  alleged  by  the  plain- 
tiff, and  leave  the  defendant  to  proof 
of  his  set-off.  Gregory  v.  Trainor,  4 
E.  D.  Smith  (N.  Y.)  58. 

3.  Broughton  v.  Mcintosh,  i  Ala.  103. 

In  Buce  v.  Henagan,  i  McMull.  (S. 
Car.)  28,  where  the  word  *'  discount " 
is  evidentlj  employed  in  the  sense  of 
**  set-off,"  the  court  by  Earle,  J.,  said  : 
*'■  Discount  and  payment  are '  not  con- 
vertible terms.  Discount  may  admit 
the  existence  of  the  plaintiff's  demand; 
payment  implies  that  it  has  been  ex- 
tinguished. If  the  plaintiff  had  applied 
the  money  received  by  him,  as  a  pay- 
ment of  the  demand  sued  on,  it  would 
have  been  at  the  option  of  the  defend- 
ant to  repudiate  it  or  not.  He  might 
still  have  recovered  it  by  action,  and 
hence  disputed  the  account.  It  is 
enough  for  the  purpose  of  this  motion, 
to  say,  that  if  the  defendant's  demand 
against  the  plaintiff  was  a  proper  sub- 
ject of  discount  at  all,  it  cannot,  under 
the  general  issue,  be  considered  as 
payment ;  and  the  defendant  cannot  be 
permitted  without  notice,  to  avail  him- 
self of  a  separate  cause  of  action,  which 
the  plaintiff  cannot  be  prepared  to  re- 
sist." See  Jeffs  v.  Wotod,  2  P.  Wms. 
128;  Gilliat  V.  Lynch.  2  Leigh  ( Va.)504. 

So  where  a  tenant  has  been  com- 
pelled by  a  superior  landlord,  or  other 
incumbrancer  having  a  title  paramount 
to  that  of  his  immediate  landlord,  to 
pay  sums  due  for  ground  rent,  or  other 
like  charges,  the  courts  have  given  to 
the  tenant  the  benefit  of  a  set-off  as  to 
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payments  of  this  description,  by  hold- 
ing them  to  be,  in  fact,  payments  of 
the  rent  itself,  or  part  of  it  (Graham  v, 
AUsopp,  3  Exch.  186,  198 ;  Sapsford  v. 
Fletcher,  4  T.  R.  51X,  512;  Taylor  v, 
Zamira,  6  Taunt.  624 ;  Andrew  v.  Han- 
cock, I  B.  &  B.  37;  5  E.  C.  L.  10; 
Spragg  V.  Hammond,  2  B.  &  B.  59;  4 
E.  C.  L.  37;  Lay  cock  v.  Tuffnell,  2 
Chit.  J3I  a),  and  to  be  properly  ad- 
missible in  evidence,  under  the  plea 
riens  en  arriere,  Jones  v.  Morris,  3 
Exch.  742. 

3.  When  a  person  was  employed  to 
do  certain  work  for  a  specified  sum 
(40/.),  and  part  of  the  work  was  after- 
wards done  by  the  employer,  who  paid 
2/.  I3#.  4</.  to  workmen  employed  by 
him  to  complete  the  contract,. the  value 
of  the  latter  work  was  not  a  matter  for 
set-off,  but  for  deduction  from  the 
agreed  sum  which  the  plaintiff  was  to 
receive,  on  the  ground  that  the  work 
was  not  done.  Turner  v.  Diaper,  2 
M.  &  G.  241;  40  E.  C.  L.  351.  See  Ed- 
wards V,  Todd,  2  111.  462. 

4.  Weakland  v.  Hoffman,  50  Pa.  St. 
513;  88  Am.  Dec.  560.  So,  where  the 
plaintiff  contracted  to  do  certain  work 
for  the  defendant,  and  to  find  the  ma- 
terials for  it  for  a  fixed  sum,  and  the 
defendant  supplied  a  portion  of  the 
materials,  which  the  plaintiff  accepted 
and  used  up  in  the  work,  it  was  held,  in 
an  action  by  the  plaintiff  for  work  done, 
that  the  defendant  was  entitled  to  de- 
duct the  value  of  the  materials  supplied 
by  him,  without  pleadinj?  a  set-off. 
Newton  r.  Forster,  12  M.  &  W.  772. 

In  an  action  to  foreclose  a  mor^^age, 
allegations  in  the  answer  that  the  consid- 
eration for  the  mortgage  was  plaintiff's 
agreement  to  advance  to  defendants  the 
amount  for  which  the  mortgage  was 
given,  $1,000,  in  cash,  but  that  only  $850 
had  ever  been  advanced,  were  held  to 
show  a  partial  failure  of  consideration, 
but '  not  a  set-off  or  counterclaim. 
Lash  V.  McCormick,  17  Minn.  403. 
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and  labor  done  or  for  goods  sold,  though  the  contract  was  at  a  cer- 
tain  price,  the  defendant  may  prove,  under  the  general  issue,  in  re- 
duction of  the  claim,  that  the  work  was  improperly  done,*  or  that 
the  goods  were  not  of  the  quality  warranted.*  Likewise,  in  an  ac- 
tion for  money  had  and  received,  the  defendant  may  show,  without 
the  aid  of  the  statutes  of  set-off,  that  he  is  entitled  to  retain 
certain  allowances  out  of  the  very  sum  demanded,  this  not  being 
in  the  nature  of  a  cross-demand  ;  but  being  a  charge,  which  makes 


1.  Basten  v,  Butler,  7  East  479;  Fams- 
worth  V.  Garrard,  i  Campb.  38;  Kistv. 
Atkinson,  2  Campb.  63;  Duncan  v, 
Blundell,  3  Stark.  6 ;  Cousins  v.  Pad- 
don,  2  C.  M.  &  R.  547;  Field  v,  Ringo, 


7  Ark.  435;  Leech  v.  Baldwin,  5  Watts 
(Pa.)  466;  Heck  v,  Shener,  ^  S.  &  R 
(Pa.)  249;  8  Am.   Dec.  700;   Nickle  v 


Baldwin,  4  W.  &  S.  (Pa.)  200;  Shoup 
V.  Shoup,  15  Pa.  St.  361;  Wright  v. 
Cumpsty,  41  Pa.  St.  102;  Hunt  v,  Gil- 
more,  59  Pa.  St.  450;  Glennon  v,  Leb- 
anon Mfg.  Co.,  140  Pa.  St.  594. 

In  Moffet  V.  Sackett,  18  N.  Y.  522, 
which  was  an  action  for  the  price  of 
certain  gas  fixtures  and  for  the  value  of 
work  and  labor  performed  in  placing 
the  fixtures  in  defendant's  house,  alleged 
to  be  worth  $197.25,  the  defendant  set 
up  that  by  reason  of  the  defective  fit- 
ting, his  indebtedness  should  be  reduced 
$15.  It  was  held  that  this  deduction 
could  be  made  notwithstanding  there 
was  no  counterclaim  in  the  answer. 
The  court  by  Strong,  J.,  said :  "  If  a 
plaintiff  charges  in  his  complaint  for  a 
general  indebtedness  for  goods,  and 
work  and  labor  bestowed  upon  them, 
and  proves  that  there  were  specified 
prices,  and  it  appears  from  his  evidence, 
or  the  evidence  of  the  other  party,  that 
there  were  defects  in  the  goods  or 
work,  it  follows  that  there  was  never 
an  indebtedness  to  the  extent  claimed, 
and  the  amount  allowed  to  him  should 
be  limited  accordingly.  It  requires  no 
counterclaim    to  reduce  the  amount." 

2.  I  Chit.  PI.  596;  Fisher  v.  Samuda 
I  Campb.  190 ;  Germaine  v.  Burton,  3 
Stark.  32;  Hitchcock  v.  Hunt,  28  Conn. 
343 ;  Steigleman  v.  Jeffries,  i  S.  &  R. 
(Pa.)  477;  7  Am.  Dec.  626;  Light  v, 
Stoever,  12  S.  &  R.  (Pa.)  431 ;  Price  v. 
Lewis,  17  Pa.  St.  51 ;  55  Am.  Dec.  536. 

Where,  in  an  action  for  the  price  of 
seed  sold,  and  which  was  warranted  to 
be  good,  new,  growing  seed,  it  appeared 
that  soon  after  the  sale  the  buyer  was 
told  that  it  did  not  correspond  with  the 
warranty,  it  was  held  to  be  an  answer 
to  the   action  upon   the  general  issue 


that  the  seed  was  wholly  unproductive 
and  worthless.     Poulton  v.  Lattimore, 

tB.  &  C.  259;  4  M.  &  R.  408;  17  £.  C. 
.373- 

The  distinction  between  set-off  and  a 
mere  right  to  a  reduction  of  the  plain- 
tiff's demand  or  claim  to  defeat  it  on 
account  of  some  matter  connected  there- 
with,wasdiscussed  and  applied  in  Crook- 
shank  V.  Mai  lory,  2  Greene  (Iowa)  257, 
a  case  of  assumpsit  upon  a  building 
contract.  Therein  the  court,  by  Greene, 
J.,  said :  "  Where  a  mechanic  sues  for 
his  labor,  and  a  defense  is  made  by  set- 
ting up  damages  for  defective  work, 
such  damages  can  only  be  used  as  a  de- 
fense against  the  plaintiff's  claim,  and 
not  as  a  ground  of  action  in  the  nature 
of  set-off  by  which  the  defendant 
may  recover  over  against  him.  The 
statute  provides  that  a  defendant  may 
set  off  *  any  demand  *  he  may  have 
against  the  plaintiff.  Rev.  Stat.,  p.  318. 
The  defendants  in  this  case  set  up  no 
demand  against  that  of  the  plaintiff,  but 
sought  rather  to  destroy  his  claim  by 
showing  that  the  work  was  not  properly 
done.  A  set-off  must  be  predicated 
upon  an  independent  demand,  which  a 
defendant  has  against  the  plaintiff. 
But  in  this  case,  the  defendants  at- 
tempted to  set  off  a  claim  which  re- 
sulted from  and  depended  upon  the 
demand  of  the  plaintiff.  Had  the  de- 
fendants recovered  a  verdict,  it  would 
not  have  been  the  result  of  their  de- 
mand against  the  plaintiff,  but  it  would 
have  been  by  the  avoidance  or  destruc- 
tion of  the  plaintiff's  demand  against 
them.  If  the  plaintiff  had  no  demand, 
the  defendants  had  nothing  against 
which  they  could  place  their  set-off; 
and  if  the  plaintiff's  demand  was  legal, 
then  the  defendant's  claim  would  nec- 
essarily fail,  because  it  depended  upon 
the  fact  that  it  was  not  a  legal  de- 
mand." 

In  Pennsylvania^  in  an  action  for 
services  as  a  housekeeper,  and  for 
goods  sold  and  delivered,  it  was  held 
that  the  defendant  could,  under  a  plea 
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the  sum  of  money  received  to  the  plaintiff's  use  so  much  less.' 
When  the  nature  of  these  defenses  is  rightly  understood,  that  is, 
understood  to  be  defenses  which  simply  attack  the  cause  of  action, 
and  show  that  by  virtue  thereof  thj  plaintiff  ought  not  to  recover 
at  all,  or  only  part  of  his  demands,  in  contradistinction  to  those 
defenses  which  admit  the  plaintiff's  cause  of  action,  but  set  up 
claims  due  the  defendant,  so  that  the  sums  awarded  to  each  party 
may  counterbalance  one  another,  which  is  the  nature  of  set-off 
and  recoupment,  and  thiit  set-off,  although  resembling  recoupment 
in  being  confined  to  actions  upon  contract,  differs  also  from  that 
defense  in  that  it  must  be  for  a  sum  certain,  and  may  arise  upon 
a  different  contract  from  the  one  in  suit,  while  recoupment  is 
for  damages,  often  unliquidated,  resulting  from  the  breach  of  the 
very  contract  sued  upon,  it  will  be  observed  that  set-off  is  wholly 
distinct  from  those  defenses  which  might  be  urged  at  common 
law,  and  that  it  can  find  no  authorization  except  by  statute  law. 
Nor  should  set-off  be  confounded  with  the  defense  that  there  was 
an  agreement  by  which  the  plaintiff  should  accept  certain  coun- 


of  non-assumfsit^  give  evidence  that 
while  the  plaintilT  was  acting  as  house- 
keeper^  she,  without  his  knowledge, 
gave  awajr  articles  belonging  to  him, 
although  such  matter  was  not  proper 
subject  of  set-off.  The  court  hy  Tilgh- 
maOf  C.  J.,  said:  **  By  the  plea  of  non- 
assumpsit  the  defendant  puts  the  plain- 
tiff on  proving  his  whole  case,  and  en- 
titles him  to  give  in  evidence  anything 
which  shows  that  at  the  time  the  action 
was  commenced  the  plaintiff  had  no 
right  to  recover.  ...  So  whatever 
be  the  nature  of  the  services  for  which 
the  plaintiff  demands  compensation,  I 
may  show  that  those  services  were  ill- 
periformed,  for  by  such  evidence  I  do 
no  more  than  meet  plaintiff  on  his  own 
allegation;  I  prove  that  he  did  badly 
what  he  ought  to  have  done  well. 

*'  The  principle  being  settled,  we  have 
only  to  apply  it  to  the  present  case. 
Plaintiff  claimed  compensation  for 
services  as  a  housekeeper.  It  is  the 
duty  of  the  housekeeper  to  care  for 
the  household  goods.  The  defendant 
offered  to  prove  that  the  plaintiff  did 
not  take  care  of  his  goods,  and  to  show 
the  particular  manner  in  which  she 
violated  her  trust,  viz.,  that  she  sent 
sundry  articles  to  her  daughter's  house, 
and  suffered  her  to  make  use  of  them. 
How  is  neglect  of  duty  to  be  shown 
hut  by  showing  the  particular  acts  of 
"^gJJgcnce  or  misfeasance  ?  "  Heck  v, 
Shcner,  4  S.  &  R.  (Pa.)  249;  8  Am. 
Dec.  700. 

1.  In  Dinwiddle  v.   Bailey,    6   Ves. 


142,  where  the  plaintiff  had  employed 
the  defendant,  who  was  a  ship-broker, 
as  his  agent  in  suing  for  and  recovering 
a  sum  of  money  for  damages  done  to 
the  plaintiff's  ship,  and  the  defendant 
had  recovered  £a,ooo,  and  paid  that 
sum,  less  £40,  which  he  retained  for 
his  labor  and  services,  over  to  the 
plaintiff,  and  the  sum  retained  was 
proved  to  be  a  reasonable  charge — it 
was  held  thatnhe  defendant  might  de- 
duct the  value  of  his  labor  and  services, 
in  this  manner,  without  pleading  or 
giving  notice  of  set-off;  Lord  Mans- 
field, saying  :  "  The  plaintiff  can  re- 
cover no  more  than  he  is  in  conscience 
and  equity  entitled  to,  which  can  be 
no  more  than  what  remains  after  de- 
ducting all  just  allowances  which  the 
defendant  has  a  right  to  retain  out  of 
the  very  sum  demanded.  This  is  not 
in  the  nature  of  a  cross-demand  or 
mutual  debt.  It  is  a  charge  which 
makes  the  money  received  for  the 
plaintiff's  use  so  much  less."  Dale  v. 
Sollat,  4  Burr.  2133.  See  Dobson  v. 
Lockhart,  5  T.  R.  135 ;  Sturdy  v.  Ar- 
nand,  3  T.  K.  599;  James  v.  Kynnier,  5 
Ves.  108. 

See  Account  Stated,  vol.  x,  p.  122, 
n.  5.  Where  services  have  been  per- 
formed in  payment  of  the  demand 
sued,  under  a  contract  between  the 
parties,  it  is  not  necessary  for  the  de- 
fendant to  file  an  account  for  such 
services,  by  way  of  set-off,  pursuant  to 
the  provisions  of  the  statute,  in  order 
to  entitle  him  to  give  evidence  of  the 
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ter-demands  in  satisfaction  of  his  claims.*  Evidence  of  such  an 
agreement  may  be  given  under  the  general  plea  of  payment* 
Where  demands,  originally  cross,  and  not  arising  out  of  the  same 
transaction,  have,  by  subsequent  express  agreement,  been  stipu- 
lated to  be  deducted,  or  set  off  against  each  other,  only  the  bal- 
ance is  the  debt  and  sum  recoverable,  without  any  special  plea  of 
set-ofl.'  But,  in  order  that  matter  of  set-ofi,  or  of  recoupment, 
may  be  proved,  under  a  plea  of  payment,  it  is  indispensable  that 
an  express  agreement  that  such  matter  shall  constitute  payment, 
or  such  a  state  of  facts  from  which  such  assent  is  clearly  infer- 
able,  be  first  proven.*  When  this  is  proved,  the  right  to  urge 
such  matter  as  a  defense  to  the  claim  of  the  plaintiff  is  secured 
to  the  defendant  independently  of  the  statutes  of  set-off,  if,  of 


same  in  defense  of  the  action.  Wilby 
V.  Harris,  13  Mass.  496. 

1.  Although  set-off  is  not  permitted 
in  an  action  on  an  insurance  policy 
after  a  partial  loss  under  the  statute  of 
set-off  (see /»/r<»,  this  title,  note  In  Ac- 
tions on  Insurance  Policies,  p.  243 ),  yet 
where  there  is  an  express  agreement 
between  the  parties  in  the  policy  that 
the  amo\int  of  the  premium  due  shall 
be  deducted  out  of  any  loss  that  may 
be  claimed,  the  contract  of  the  parties 
must  govern.  Livermore  t*.  Newbury- 
port  M.  Ins.  Co.,  2  Mass.  332;  Dodge 
z\  Union  M.  Ins.  Co.,  17  Mass.  471. 
And,  under  agreement,  the  insurers 
may  set  off  not  only  their  premium 
against  the  loss  upon  the.same  policy, 
but  also  against  losses  arising  on  dif- 
ferent policies.  Cleveland  v.  Clap,  5 
Mass.  201.  Under  a  clause  in  a  policy 
of  insurance  that  the  *'  loss  shall  be 
paid,"  **  the  amount  of  the  premium 
note"  **  being  first  deducted,*'  the  in- 
sured, when  sued  upon  the  note,  can 
set  off  a  loss  under  the  policy  (Colum- 
bian Ins.  Co.  V.  Bean,  1 13  Mass.  541 ; 
see  Osgood  v,  De  Groot,  36  N.  Y.  348), 
although  the  amount  of  such  loss  being 
unliquidated,  cannot  be  set  off  under 
the  statute.  See  infra,  this  title,  p.  251. 
Massachusetts  Gen.  Stats,  ch.  130,  ^^ 
3.  16. 

A  counterclaim  which  might  be 
set  off  is  not  admissible  under  the  plea 
of  discount,  without  an  agreement  to 
discount  it;  Glazier  7'.  McCallister,  5 
Harr.  (Del.)  41. 

The  vendor  gave  a  deed  with  a  war- 
ranty of  title,  and  a  covenant  that  the 
land  was  free  from  incumbrances,  ex- 
cept an  outstanding  lease,  which  had 
two  years  and  seven  months  to  run. 
The  vendee  gave,  in  part  payment,  his 
note,  with  an  agreement  that  so  much 


should  be  deducted  from  the  amount 
of  it  as  he  should  be  compelled  to  pat 
to  obtain  possession  of  the  house  at  the 
expiration  of  the  lease.  Before  the  ex- 
piration of  the  lease,  the  tenant  pulled 
down  the  house.  Held^  on  demurrer 
to  the  answer,  in  an  action  by  the 
vendor  on  the  note,  that  the  vendee 
could  not  deduct  the  value  of  the  house 
under  the  agreement.  Ogilvie  r. 
Lightstone,  i  Daly(N.  Y.)  129. 

3.  Sullivan  v,  Sullivan,  20  S.  Car.  509. 
So   if  a   landlord    directs   a  tenant 

who  is  overseer  of  the  poor,  to  pay  on 
the  landlord's  account  rates  irregu- 
larly assessed  on  him,  and  promises 
that  the  levies  shall  eat  out  the  rents, 
the  tenant  may  set  them  off,  or  prove 
them  as  payment,  in  an  action  for  use 
and  occupation.  '  Roper  x\  Bumford,  3 
Taunt.  76. 

See  Payment,  vol.  18,  p.  167,  n.  3. 

8.  I  Chit.  PI.  595. 

Where  a  set-off  was  admitted  by 
consent,  although  the  claim  could  not 
be  legally  set-off,  the  court  refused  to 
reverse  the  judgment  for  that  cause. 
Mc Kinney  v.  Robinson,  2  N.  J.  L.  262. 

If  a  set-off,  which  cannot  legally  be 
made,  is  pleaded  and  not  objected  to, 
and  a  jur>'  pass  upon  it,  the  consent  of 
parties  thus  to  be  implied  will  take 
away  the  error.  King  v.  Fuller,  3 
Cai.  (N.  Y.  )  152. 

4.  Gafford  v.  Proskauer,  59  Ala.  267; 
Green  v.  Storm,  3  Sandf.  Ch.  (N.  Y.) 

305- 

So  in  order  that  matter  of  set-off,  or 
of  recoupment,  may  be  proved  under  a 
plea  of  payment  in  assumpsit^  it  is  in- 
dispensable that  an  agreement  that 
such  matter  shall  constitute  payment 
be  first  proven.  Hill  r.  Austin,  19 
Ark.  230;  Quinn  v.  Sewell,  50  Ark.  380. 
See  Payment,  vol.  18,  p.  254,  n.  2. 
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course,  the  agreement  is  founded  upon  a  sufficient  consideration.* 
It  is  probably  upon  the  theory  that  there  exists  an  agreement  of 
this  kind,*  that,  where  the  nature  of  the  transaction  necessarily 
constitutes  an  account,  consisting  of  receipts  and  payments,  debts, 
and  credits,  the  balance  only  will,  at  both  law  and  equity,  be  con- 
sidered to  be  the  debt.^     But  the  right  to  set-ofi  is  entirely  dif- 


1.  Eaves  V,  Henderson,  17  Wend. 
(N.  Y.)  190;  Livermore  t'.  Newbury- 
port  M.  Ins.  Co.,  2  Mass.  232. 

In  an  action  to  recover  money  for 
dyeing  goods,  it  vcas  held  that  the  de- 
fendant might,  at  common  law,  prove 
as  a  defense  that  there  was- a  custom  in 
the  trade  that  the  amount  of  damage 
done  to  goods  whilst  being  dyed  might 
be  deducted  from  the  price  of  the  dye- 
ing.  Banford  v,  Harris,  i  Stark.  343. 

So  where  mutual  debts  are  con- 
tracted in  a  foreign  country,  and  by 
the  law  of  that  country  the  defendant 
would  be  entitled  in  an  action  against 
him,  to  set  off  his  debt  against  the 
plaintiff's,  it  appears  that  irrespective 
of  the  English  law  of  set-off,  this  may 
be  pleaded  as  a  defense  to  an  action 
brought  by  the  plaintiff  in  England  to 
recover  the  debt  in  question.  Mac- 
Farlane  V.  Norris,  2  B.  &  S.  782;  no 
E.C.L.782;3i  L.J. 0,8.245. 

Whatever  an  agent  is  entitled  to  de- 
duct from  the  demands  of  his  principal 
for  advances  or  disbursements  which  he 
makes,  may  be  given  in  evidence  in  an 
action  brought  against  him  without 
pleading  or  giving  notice  of  set-off. 
The  balance  only  is  the  debt  due,  and 
upon  the  principars  bankruptcy  the 
balance  only  can  be  claimed  by  the 
assignees.  Dale  v.  Sollet,  4  Burr.  "2 133; 
Dinwiddie  v.  Bailey,  6  Ves.  X42. 

In  an  action  by  a  servant  against  his 
master  for  wages,  the  latter  cannot,  in 
general,  set  off  or  deduct  the  value  of 
goods  lost  or  damaged  by  the  negli- 
gence of  the  former,  unless  it  can  be 
proved  to  be  part  of  the  original  agree- 
ment between  them  that  the  servant 
should  pay  out  of  his  wages  for  all  his 
master's  goods  lost  through  his  negli- 
gence, in  which  case  the  value  of  the 
goods  lost  may,  under  the  general  is- 
sue, be  deducted  from  the  amount  of 
the  wages.  LeLoir  v,  Bristow,  4 
Campb.  134;  Cleworth  r.  Pickford,  7 
M.  &  W.  320. 

8.  See  Hughes  v,  M'Conns,  3  Bibb. 
(Ky.)  254. 

3.  See  Green  v.  Farmer,  4  Burr. 
2221;  Curson  v.  African  Co.,  i  Vern. 
121;  Downam  v,  Matthews,  Proc.  Ch. 
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580;  Hawkins  v.  Freeman,  2  Abr.  Eq. 
Cas.  10,  pi.  10;  Vin.  Abr.  560,  pi.  26; 
Peters  v.  Soame,  2  Vern.  428;  Jeffs  v. 
Wood,  2  P.  Wms.  128;  M'Lean  v, 
M'Lean,  i  Conn.  397;  Wolcott  v.  Sul- 
livan, I  Edw.  Ch.  (N.  Y.)  399; 
Holcombe's  Intr.  Eq.  Jur.  285. 

In  Downam  v.  Matthews,  Proc.  Ch. 
580,  where  there  were  mutual  dealings 
on  each  side,  and  independent  debts, 
the  Lord  Chancellor  held  that  a  set-off 
ought  to  be  allowed,  because  the  mode 
of  dealing  furnished  a  strong  presump- 
tion of  an  agreement  to  this  purpose, 
and  that  without  such  liberty  of  retain- 
ing against  each  other,  the  parties 
would  not  have  continued  on  their 
dealings.  In  the  case  of  Hawkins  v. 
Freeman,  2  Eq.  Abridg.  10,  pi.  10;  8 
Vin.  Abr.,  the  decision  was  precisely 
to  the  same  effect.  And  in  Lanes- 
borough  V.  Jones,  I  P.  Wms.  326,  Lord 
Cowper  said  that  "it  was  natural 
justice  and  equity  that  in  all  cases  of 
mutual  credit  only  the  balance  should 
be  paid." 

Upon  these  and  other  English  deci- 
sions Judge  Story  deduced  the  general 
rule,  that  courts  of  equity  will  set  off 
distinct  debts,  where  there  has  been  a 
mutual  credit  (f.  e.,  a  credit  founded  on 
a  knowledge  of,  and  trust  to,  the  exist- 
ing debts),  upon  the  principles  of  nat- 
ural justice,  to  avoid  circuity  of  suits, 
following  the  doctrine  of  compensation 
of  the  civil  law  to  a  limited  extent. 
Greene  v.  Darling,  5  Mason  (U.  S.) 
201.  And  in  Gordon  v,  Lewis,  2, 
Sumn.  (U.  S.)  628,  the  same  judge 
said:  "To  justify  a  court  of  equity  in 
allowing  a  set-off,  there  must  be  some 
original  and  intervening  equity  between 
the  parties  beyond  the  mere  fact  of 
mutual  debts.  There  must  be  a  mutual 
credit,  founded  on  a  subsisting  debt  on 
the  other  side,  or  an  express  or  implied 
agreement  for  a  set-off  of  mutual 
debts."  See  Simmons  v,  Williams,  27 
Ala.    507;    Jordan   v,  Jordan,   12  Ga. 

77. 
Equity  JurlBdlotlon  as  to  Set-OfllB. — 

Independently  of  statute,  "  the  mere  ex- 
istence of  distinct  debts,  without  mutual 
credits,   or  some  supervening    equity, 
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has  never  been  supposed  to  give  the 
right  of  set-ofF  in  a  court  of  equity  any 
more  than  at  law.  But  the  general 
principle  has  always  prevailed,  both  at 
law  and  in  equity,  that  where  there 
were  connected  accounts  of  debt  and 
credit,  the  balance  of  the  accounts  con- 
stituted the  amounts  due,  and  was  the 
sum  only  recoverable."  Holcombe*« 
Intr.  Eq.  Jur.  285.  This  is  probably 
founded  on  the  existence  of  an  agree- 
ment between  the  parties  that  one  debt 
shall  be  discounted  from  the  other. 
And  many  of  the  cases,  which  would 
otherwise  appear  to  be  founded  on 
other  grounds,  can  be  reconciled  with 
this  view  when  it  is  remembered  that 
there  need  not  be  an  express  agreement 
to  this  effect.  It  is  sufficient  that  there 
has  been  a  mutual  credit  given  by  each 
upon  the  footing  of  the  debt  of  the 
other,  so  that  a  just  presumption 
arises  that  one  is  understood  by  the 
parties  to  go  in  liquidation  or  set-oiT 
of  the  other.  See  Raleigh  v.  Raleigh, 
35  111.  512.  It  would  seem  that  courts 
of  equity  in  giving  effect  to  such  agree- 
ments do  no  more  than  should  be  done 
in  an  action  at  law ;  for  the  granting  of 
such  reduction  is  not  properly  referable 
to  any  power  to  permit  a  set -off.  The 
agreement  between  the  parties  is  in  ef- 
fect that  one  debt  shall  be  in  payment 
of  the  other ;  so  that  the  defense  is  not 
in  the  nature  of  a  set-off,  but  rather  at- 
tacks the  plaintiff^s  cause  of  action.  In 
Rawson  v,  Samuel,  i  Cr.  &  Ph.  161, 
Lord  Cottenham  says:  "We  speak 
familiarly  of  equitable  set-off,  as  dis- 
tinguished from  set-off  at  law,  but  it 
will  be  found  that  this  equitable  set-off 
exists  in  cases  where  the  party  seeking 
the  benefit  of  it  can  show  some  equita- 
ble ground  for  being  protected  against 
his  adversary's  demand."  Courts  of 
equity  will  not  enforce  a  set-off  not  al- 
lowed by  law  unless  the  party  seeking 
it  can  show  some  equitable  ground  for 
being  protected  against  his  adversary's 
demand.  Simmons  V.Williams,  27  Ala. 
507;  Beall  V.  Squires,  3  T.  B.  Mon.(Ky.) 
372.  The  mere  existence  of  cross- 
demands  is  not  sufficient.  Rawson  v, 
Samuel,  i  Cr.  &  Ph.  161;  Dodd  v.  Ly- 
dall,  I  Hare  337 ;  Whyte  v,  O'Brien,  i 
S.,  &  S.  551 ;  Greene  v.  Darling,  5 
Mason  (U!  S.)  201 ;  Gordon  v.  Lewis, 
2  Sumn.  (U.S.)  628;  Bowen  v,  Bowen, 
20  Conn.  127;  Spurr  v.  Snyder,  35 
Conn.  172;  Downs  v,  Jackson,  33  111. 
465;  85  Am.  Dec.  289;  Davis  v,  Mil- 
burn,  3  Iowa  163 ;  Tribble  v.  Taul,  7T. 
B.    Mon.    (Ky.)  455;    Moody  v,  Mc- 
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Dowell,  a  A.  K.  Marsh.  (Ky.)  212; 
Markham  r.  Todd,  2  J.J.  Marsh.  (Ky.) 
364;  Talbot  V,  Warfield,  3  J.J.  Marsh. 
(Ky.)86;  Smith  v.  Washington  Gas- 
light Co.,  31  Md.  12;  100  Am.  Dec.  40; 
Lockwood  V.  Beckwith,  6  Mich.  160; 
72  Am.  Dec.  69;  Schermerhorn  v.  An- 
derson, 2  Barb.  (N.  Y.)  584;  Cummings 
V,  Morris,  25  N.  Y.  634;  Riddick  v. 
Moore,  65  N.  Car.  382.  See  Derby  v. 
(^Age,  39  111.  27.  And  there  is  no  equity 
to  retain  a  sum  due  because  cross - 
demands  to  a  larger  amount  are  about 
falling  due.  Jeffryes  v..  Agra,  etc.,  Bank, 
L.  R.,  2  Eq.  674;  Smith's  Case,  L.  K^ 
I  Ch.  538.  Where  A  recovered  a  judg- 
ment against  C,  and  was  at  the  same 
time  surety  for  B  upon  an  arbitration 
bond,  for  submitting  differences  be- 
tween B  and  C  to  ^arbitration,  C  ob- 
tained an  award  against  B  and  then 
filed  a  bill  to  have  the  amount  of  the 
judgment  credited  on  the  award — it 
was  held  that,  as  A's  liability  to  C  was 
only  contingent  and  might  never  arise, 
he  should  not  be  restrained  from  col- 
lecting his  judgment,  unless  it  was 
alleged  that  he  was  insolvent  or  about 
to  leave  the  State.  Hinrichsen  v.  Rein- 
back,  27  111.  291;. 

But,  where  the  parties  have  mutual 
demands  against  each  other,  and  an 
equitable  right  of  set-off  exists  be- 
cause the  debt  due  to  the  party  claim- 
ing the  set-off  is  so  situated  that  it  is 
impossible  for  him  to  obtain  satisfac- 
tion of  such  debt  by  an  ordinary  suit 
at  law,  or  in  equity  to  recover  the  same, 
a  court  of  equity,  upon  a  bill  filed,  will 
compel  an  equitable  set-off  of  one  debt 
against  the  other.  So,  where  there  are 
mutual  demands  between  the  parties 
which  cannot  be  set  off  undeir  the 
statute,  but  which  a  court  of  equity 
may  compensate  or  apply  in  satisfac- 
tion of  each  other  without  interfering 
with  the  equitable  rights  of  any  person, 
the  fact  that  one  of  the  parties  is  in- 
solvent has  frequently  been  held  a 
sufficient  ground  for  the  exercise  of 
equitable  jurisdiction.  Tuscumbia,  etc., 
R.  Co.  V.  Rhodes,  8  Ala.  206 ;  Wray  v. 
Furniss,  27  Ala.  471 ;  Bettison  r.  Jen- 
nings, 8  Ark.  287 ;  Hobbs  r.  DuflP,  23 
Cal.  576;  Pond  v.  Smith,  4  Conn.  302; 
Goodwin  v,  Keney,  49  Conn.  5635  Hall 
V.  Kimball,  77  111.  161;  Doane  v. 
Walker,  loi  111.  628;Keightley  v,  WaUs, 
27  Ind.  384 ;  Rowzee  v,  Gregg,  Litt.  Sel. 
Cas.  (Ky.)  487;  Collins  v.  Farquhar,  4 
Litt.  (Ky.)  153;  Payne  v.  Loudon,  i 
Bibb  (Ky.)  518;  Markham  v.  Todd,  2 
J.  J.  Marsh.  (Ky.)  364;  Kentucky  Flour 
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Co.r.Mcrchants'Nat.  Bank  (Ky.  1890), 
13  S.  W.  Rep.  Qio  ;Marshall  v.  Cooper, 
43  Md.  46;  Field  v.  Oliver,  43  Mo.  200; 
Lindsay  v.  Jackson,  2  Paige  (N.  Y.) 
581;  Gay  V.  Gay,  10  Paige  (N.  Y.) 
^76;  Smith  V.  Felton,  43  N.  Y.  419; 
"Davidson  v.  Alfaro,  80  N.  Y.  660; 
Brazelton  i;.  Brooks,  2  Head  (Tenn.) 
194;  Fields  V.  Carney,  4  Baxt.  (Tenn.) 
137;  Hamilton  v.  Van  Hook,  26  Tex. 
302.  See  also  Thrall  v.  Omaha  Hotel 
Co.,  5  Neb.  295 ;  25  Am.  Rep.  488 ;  Pig- 
nolet  V.  Geer,  19  Abb.  Pr.(N.  Y.)  264; 
Keep  V.  Lord,  2  Duer  (N.  Y.)  78; 
Bradley  v.  Angel,  3  N.  Y.  475 ;  Debtor 
AND  Creditor,  vol.  5,  p.  201,  n.  11.  In 
Simson  r.  Hart,  14  Johns.  (N.  Y.)  63, 
Spencer,  J.,  asserts  that  insolvency 
furnishes  a  strong  and  substantial 
ground  of  equity,  as  a  meditated  fraud. 
Where  the  plaintiffs*  creditors,  by  rep- 
resenting that  the  makers  of  a  certain 
note  were  perfectly  solvent,  procured 
the  plaintiffs*  indorsement  on  the  note, 
and  the  makers  of  the  note  were  at  the 
time  insolvent,  as  were  the  creditors, 
who,  about  two  weeks  thereafter,  made 
an  assignment  for  benefit  of  creditors, 
urith  preferences  to  the  exclusion  of 
plaintiffs,  who  were  forced  to  pay  the 
note,  it  was  held  that  the  representa- 
tions were  fraudulent,  giving  the 
plaintiffs  a  right  of  action  against  the 
creditors  in  the  nature  of  assumpsit, 
and  that  an  action  was  maintainable  to 
compel  the  application  of  the  sum  paid 
on  the  note  by  the  plaintiffs  to  the  ex- 
tinguishment'of  a  sum  due  from  them 
to  the  defendant,  as  assignee.  Roths- 
child V.  Mack,  115  N.  Y.  I. 

A  court  of  equity  has  also  been  in- 
fluenced to  set  off  one  demand  against 
another  by  the  fact  that  the  situation  of 
the  parties  against  whom  the  demand  is 
allowed  is  such  that,  unless  it  were  al- 
lowed, it  could  probably  never  be  en- 
forced against  them  because  of  their  re- 
moval and  being  withdrawn  from  the 
State,  leaving  nothing  there  out  of 
which  satisfaction  could  be  had.  Quick 
f.  Lemon,  105  111.  578;  Edminson  v, 
Baxter,  4  Hayw.  Cfenn.)  11;  9  Am. 
Dec.  751 ;  Robbins  v.  HoUev,  i  T.  B. 
Mon.  (Ky.)  ^94;  Forbes  v.  Cooper,  88 
Kv.  285.  But  see  M'Kinney  v.  Bellows, 
3Blackf.  (Ind.)  31. 

But  where  a  complainant  filed  a  bill 
to  restrain  execution  on  a  judgment 
at  law  recovered  against  him  by  a  cor- 
poration incorporated  by  Congress  and 
established  in  the  District  of  Columbia, 
and  praying  that  so  much  of  the  com- 
plainant's claim   might   be   set  off  as 


necessary  to  extinguish  said  judgment,, 
the  court  held  that  the  complainant's 
contention  that  the  non-residence  of 
the  defendant  and  the  non-subjection  of 
it  to  the  jurisdiction  of  the  courts  of  the 
State  constitute  a  special  equity,  or  an 
equitable  ground  for  being  protected 
against  a  judgment  threatened  to  be 
executed,  was  not  well  founded,  it  not 
being  pretended  that  the  defendant  was 
insolvent,  nor  that  redress .  for  any 
wrong  that  the  complainant  had  suffered 
might  not  have  been  made  in  the  courts, 
of  the  United  States  exercising  juris- 
diction over  the  District  of  Columbia,, 
the  court  by  Alvey,  J.,  said:  "The 
mere  fact  that  the  appellee  is  located 
and  doing  business  in  the  city  of  Wash- 
ington, does  not  give  a  court  of  equity 
here  jurisdiction  to  restrain  the  judg* 
ment  against  the  appellant  and  to  en- 
force  a  set-off,"  citing  Beall  v,  Brown^ 
7  Md.  393;  Smith  v,  Washington  Gaa 
Light  Co.,  31  Md.  12;  100'  Am.  Dec.  49^ 

And  in  Murray  v.  Toland,  3  Johns^ 
Ch.  (N.  Y.)  569,  it  was  insisted  that 
the  set-off  should  be  allowed  because 
the  complainant  might  have  difficulty  in 
obtaining  satisfaction  of  his  demand  of 
a  party  who  resided  in  Spain,  if  the 
latter  were  permitted  to  recover  judg- 
ment and  withdraw  the  fund  in  ques- 
tion. But  Chancellor  Kent,  in  answer 
to  the  application  said  :  **  Such  a  prin- 
ciple would  check  all  suits  at  law,  and 
extend  the  doctrine  of  set-off  to  every 
possible  case,  if  it  so  happened  that 
the  plaintiff  at  law  was  not  within  the 
jurisdiction  of  the  court.  The  incon- 
venience of  following  a  party  to  his 
place  of  residence  abroad  does  not  ap- 
pear to  me  to  be  of  itself  a  sufficient 
ground  for  departing  from  the  settled 
doctrines  of  the  court.  The  court  can- 
not be  governed  by  the  mere  question 
of  comparative  convenience.  What 
would  be  proper,  if  the  party  resided  in 
a  country  where  there  was  no  regular 
law  or  justice,  or  where  he  was  abso- 
lutely inaccessible,  is  not  a  point  before 
me.  A  resident  at  Cadiz  is  surely  not 
such  a  case;  nor  is  Spain,  with  all  her 
infirmity,  to  be  put  out  of  the  pale  of 
civilized  nations." 

As  to  the  peculiar  equities  which 
will  justify  the  interposition  of  a  court 
of  equity  to  secure  the  subtraction  of 
such  cross-demands,  Mr.  Story  says: 
*'It  has  been  already  suggested  that 
courts  of  equity  will  extend  the  doctrine 
of  set-off  and  claims  in  the  nature  of 
set-off  beyond  the  law  in  all  cases 
where  peculiar  equities   intervene   be- 
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tween  the  parties.  These  are  so  very 
various  as  to  admit  of  no  comprehen- 
sive enumeration.  Some  cases,  however, 
illustrative  of  the  doctrine,  may  readily 
be  put.  Thus  if  an  agent  having  a 
title  to  an  estate  should  allow  his  princi- 
pal to  expend  money  upon  the  estate 
without  any  notice  of  that  title,  he  will 
not  be  permitted  after  a  recovery  at 
law  in  ejectment  to  maintain  an  action 
at  law  against  the  principal  for  mesne 
profits;  but  courts  of  equity  will  require 
that  to  the  extent  of  the  improvements 
there  shall  be  a  set-off  or  compensation 
allowed  to  the  principal  against  the 
mesne  profits.  Cawdor  r.  Lews,  i  Y. 
&  C.  433.  See  Money  penny  r.  Bris- 
tow,  2  R.  &  M.  117.  So  if  an  agent  in 
his  own  name  should  procure  a  policy 
of  insurance  to  be  underwritten  for  his 
principal,  he  will  be  personally  liable 
for  the  premium  of  insurance  to  the 
underwriters;  and  if  he  has  also  in  his 
own  name  procured  another  policy  to 
be  underwritten  for  the  same  principal, 
and  a  loss  occurs  under  the  latter  policy 
on  which  he  sues  the  underwriters, 
they  may  in  equity,  if  not  at  law,  set 
off  the  premiums  due  on  the  first  policy 
against  such  loss.  Leeds  v.  Marine 
Ins.  Co.,  6  Wheat.  (U.  S.)  565;  2 
Story  Eq.  Jur.,  §  1437  a. 

But  according  to  some  of  the  author- 
ities, it  is  required,  in  addition  to 
these  aforementioned  equities,  that 
there  should  be  a  mutual  credit.  Thus, 
it  has  been  held  that,  where  there  is  no 
mutual  credit,  insolvency  alone  is 
insufficient,  even  in  a  case  of  positive 
indebtedness,  to  authorize  an  equitable 
offset.  Hale  r.  Holmes,  8  Mich.  37; 
Kinney  v.  Tabor,  62  Mich.  517.  In 
Lockwood  V.  Beckwith,  6  Mich.  168; 
72  Am.  Dec.  69,  it  was  considered  that, 
where  nothing  more  than  a  cross -de- 
mand was  shown,  it  not  appearing  that 
there  was  a  mutual  credit  between  the 
parties,  the  mere  fact  of  the  insolvency 
of  the  party  against  whom  the  set-off  is 
claimed,does  not  of  itself  raise  an  equity 
of  set-off,  although  it  is  a  circumstance, 
which,  in  connection  with  the  fact  of  the 
existence  of  a  mutual  credit,  will  justify 
such  set-off.  So  in  U.  S.  Bung  Mfg. 
Co.  V.  Armstrong,  34  Fed.  Rep.  94,  it 
was  said  that  in  order  to  create  the 
right  to  an  equitable  set-off  there  must 
exist  a  mutual  credit  between  the  par- 
ties founded  at  the  time  upon  the  exist- 
ence of  some  debt,  due  by  the  credit- 
ing party  to  the  other.  The  court  by 
Jackson,  J.,  said:  "Mutual  credit  rrieans 
something  different  from  mutual  debts. 


Mutual  credit,  such  as  will  give  rise  to 
an  equitable  set-off,  applies  only  to  that 
class  of  cases  where  there  has  been 
mutual  trust  and  understanding  that 
an  existing  debt  should  be  discharged 
by  a  credit  given  upon  the  ground  of 
such  debt." 

Where  there  "were  mutual  demands 
so  connected  that  one  might  fairly  be 
presumed  to  have  been  founded  on  the 
other,  it  was  considered  that  the  insol- 
vency of  one  party  rendered  the  inter- 
position of  the  court  necessary  for  the 
protection  of  the  other.  Littlefield  v. 
Albany  Co.  Bank,  97  N.  Y.  581. 

The  rights  of  the  parties  become 
fixed  at  the  moment  and  by  the  act  of 
insolvency;  insolvency  will  not  be -a 
ground  for  allowing  set-off  where  the 
claim  was  bought  after  the  insolvencr 
for  the  purpose  of  set-off.  Robbins  r. 
Holley,  I  T.  B.  Mon.  (Ky.)  191;  Con- 
don V.  Shehan,  46  Miss.  710;  Reppyr. 
Reppy,  46  Mo.  571;  Hegerman  v.  Hys- 
lop,  Anth.  (N.  V.)  197;  Venango  Nat 
Bank  v.  Taylor,  56  Pa.  St.  14.  But  it 
has  been  frequently  said  that,  as  to  the 
right  of  set-off  in  equity  the  fact  that 
the  debt  owing  to  the  insolvent  is  not 
due  when  he  makes  an  assignment,  is 
entirely  immaterial.  Rothschild  r. 
Mack,  115  N.  Y.  i;  Richards  r.  La 
Tourette,  119  N.  Y.  54;  Kentucky 
Flour  Co.  V.  Merchants'  Nat.  Bank 
(Ky.  1890),  13  S.  W.  Rep.  910.  But 
the  claims  which  may  be  set  off  under 
this  equitable  jurisdiction  have,  in 
some  cases,  been  expressly  limited  to 
debts  which  are  due  at  the  time  when 
it  is  sought  to  enforce  the  set-off.  See 
Jeffryes  v.  Agra  Bank,  L.  R.,  2  Eq.674; 
Smith's  Case,  L.  R.,  i  Ch.  538.  Where 
the  complainants,  being  indebted  to 
the  defendant's  testator  in  the  sum  of 
between  $3,000  atid  $4,000  to  recover 
which  the  defendant,  as  executor,  had 
brought  an  action  at  law,  filed  their 
bill  to  restrain  the  action  at  law  and  to 
compel  a  set-off  of  certain  notes  given 
to  them  by  the  testator,  but  which 
were  not  yet  due,  it  was  held  that  the 
hill  could  not  be  sustained  even  though 
the  estate  of  the  testator  was  insolvent. 
Bradley  t'.  Angel,  3  N.  Y.  475  ;  Spaul- 
ding  V,  Backus,  122  Mass.  553;  23  Am. 
Rep.  391 ;  Keep  v.  Lord,  2  Duer  (N. 
Y.)  78;  Chance  v.  Isaacs,  2  Edw.  Ch. 
(N.  Y.)  356;  affirmed,  5  Paige  (N.  Y.) 
595.  It  was  said  that  by  allowing  a 
set-off  in  this  case,  the  executors  would 
have  been  deprived  of  a  legal  right, 
secured  to  their  testator  by  contract, 
and  the  complainants  would  have  ob- 
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tained  payment  of  their  debt  before  it 
became  due,  and  to  the  prejudice  of 
the  other  creditors  of  the  decedent. 

But,  upon  bill  filed,  it  does  not  ap- 
pear that  the  fact  that  the  defendant's 
demand  against  the  complainant  is  not 
jet  due  and  payable,  forms  any  valid 
objection  to  the  claim  of  the  latter  to 
have  it  applied  in  payment  of  their 
debt  which  is  due  from  the  defendants. , 
Rothschild  v.  Mack,  115  N.  Y.  i ;  Rich- 
ards V.  La  Tourettei  119  N.  Y.  54. 
Thus,  it  has  been  held  that  A,  having 
a  demand  against  B,  which  is  due,  and 
B  one  against  A,  not  due,  A  may  in 
equity  compel  a  set-off  if  B  is  insolvent, 
notwithstanding.  Lindsay  v.  Jackson, 
2  Paige  (N.  Y.)  581,  and  cases  cited. 
In  deciding  this  case  the  court,  by 
Walworth,  Ch.,  said:  "  ...  as 
the  debt  of  the  defendants  is  due,  and 
if  they  paid  it  immediately,  according 
to  their  agreement,  the  complainants 
might,  without  any  injustice  to  the 
other  party,' waive  the  time  of  credit 
which  was  for  their  own  benefit,  and 
pay  the  notes  immediately  with  the 
money  thus. received;  the  defendants 
have  no  cause  to  complain  of  such  a 
mode  of  compensating  one  debt  by  an- 
other.^^  Commenting  upon  this  deci- 
sion, the  court,  in  Bradley  7^  Angel,  3 
N.  Y.  475,  by  Gardiner,  J.,  said : 
*'  Where  a  debt  is  due  from  an  insol- 
vent debtor,  the  right  of  the  creditor  to 
payment  is  absolute.  Natural  equity 
and  law  unite  in  binding  the  debtor  to 
a  fulfillment  of  his  obligation.  If  the 
latter  holds  a  demand  against  his  cred- 
itor not  due,  he  has  no  right  to  retain 
it,  as  an  investment.  The  law  by  se- 
questration and  sale  would  compel 
him  at  once  to  apply  the  proceeds  in 
discharge  of  the  debt  due  from  him. 
Equity  by  compelling  a  set-off,  under 
such  circumstances,  with  the  consent 
of  the  person  entitled  to  the  credit, 
and  where  third  persons  are  not  in- 
jured, follows  the  law.  It  creates  no 
new  obligation,  and  deprives  the  in- 
solvent of  no  right  or  privilege  which 
he  could  justly  exercise." 

So  it  was  held  that  a  plaintiff,  hold- 
ing a  payable  demand  against  the  de- 
fendants, could  set  it  off  against  a  note 
which  the  insolvent  defendant  held 
against  him,  although  such  latter  note 
was  not  yet  due.  Keightly  v.  Walls, 
27  Ind.  384 ;  Snyders'  Sons  Co.  i\  Arm- 
strong, 37  Fed.  Rep.  18. 

An  equitable  set-off  existing  against 
a  bank  when  it  stops  payment  is  allow- 
able whether  the  debt  is  then  payable 
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or  becomes  due  afterwards.  In  re 
Middle  Dist.  Bank,  9  Cow.  (N.  Y.)  413, 
note. 

Where  the  complainant,  having  paid 
the  defendant,  as  receiver  of  the  Fidelity 
National  Bank,  a  certain  promissory 
note,  of  which  it  was  the  maker,  after- 
wards filed  its  bill  in  equity  to  have  a 
set-off  of  the  sum  so  paid  against  debts 
which  it  owed  to  the  insolvent  bank,  it 
was  held  that  the  voluntary  payment 
of  the  note  with  the  full  knowledge  of  all 
the  facts  operated  as  an  abandonment 
of  all  right  to  set  off  cross-demands 
or  independent  debts,  and  the  bill  dis- 
closing such  facts  presented  no  case  for 
equitable  relief  by  way  of  equitable  set- 
off.  U.  S.  Bung  Mfg.  Co.  v,  Armstrong, 
34  Fed.  Rep.  94.  But,  upon  the  failure 
of  a  national  bank,  a  depositor  in  the 
amount  of  $2,900  was  indebted  to  it  on 
eleven  notes  to  the  amount  of  $5,000, 
and  the  receiver  agreed  with  the  com- 
plainant that  this  sum  should  go  as  a 
set-off  on  the  indebtedness,  but  that  the 
depositor  should  pay  the  notes  first 
coming  due,  and  the  deposit  should 
be  applied  on  the  last  maturing  notes. 
After  paying  the  first  two  notes,  it  was 
found,  both  to  the  surprise  of  the  peti- 
tioner and  that  of  the  receiver,  that  the 
others  were  in  the  hands  of  third 
parties.  The  depositor  was  compelled 
to  pay  them,  and  filed  his  bill  to  author- 
ize the  receiver  to  refund  the  money 
paid  under  a  mutual  mistake.  It  was 
held  that  the  deposit  should  properly 
be  set  off  against  the  claim  of  the  bank, 
and  the  depositor  should,  therefore, 
recover  the  sum  paid  by  him.  Snyders* 
Sons  Co.  V.  Armstrong,  37  Fed.  Rep. 
18. 

Since  this  equitable  jurisdiction  to 
allow  set-offs  in  the  case  of  insolvency, 
etc.,  and  the  statu torj'  provisions  for  set- 
off in  the  various  insolvency  and  bank- 
ruptcy statutes,  arose  from  the  same 
need,*it  may  be  that  the  decisions  under 
the  statutes  may  sometimes  serve  to 
throw  light  upon  the  equitable  principle, 
and  vice  versa.  In  Snyders'  Sons  Co. 
V.  Armstrong,  37  Fed.  Rep.  18,  the 
court  by  Hammond,  J.,  said  :  "  This 
principle  arises  out  of  the  fact  of  insolv- 
ency, ipso  facto^  and  finds  its  highest 
development  in  all  of  our  insolvency 
and  bankruptcy  statutes,  particularly 
the  late  bankruptcy  act  of  the  United 
States,  where  the  very  best  judicial  and 
legislative  thought  upon  this  subject 
finds  expression  in  its  provisions  and 
the  decisions  concerning  the  subject  of 
set-off.     .    .    r     See  infra^  this  title. 
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ferent  from  a  right  to  an  account,  where  the  demands  are  not  of  a 
distinct  and  independent  character,  but  are  connected  in  such  a 
way  that  the  whole  series  forms  one  transaction.* 

b.  Common  Law  and  Statutes.  —  At  common  law  a  de- 
fendant who  was  sued  by  his  creditor  could  not  set  up  a  debt  due 
him  by  the  plaintiff,  by  way  of  counterbalancing  the  plaintiff's 
recovery,  although  the  amount  of  such  debt  was  the  greater. 
The  defendant  would  be  driven  to  separate  action  to  recover  his 
own  claim.  This  not  only  tended  to  multiplicity  of  suits,  but,  if 
the  plaintiff  happened  to  be  in  circumstances  of  insolvency,  often 
resulted  in  positive  injustice.  Even  if  the  plaintiff  had  become 
bankrupt,  so  that  his  assignees  had  become  entitled  to  what  was 
owing  from  the  defendant,  the  law  allowed  the  assignees  to 
recover  the  whole  amount  of  the  defendant's  indebtedness,  leav- 
ing the  defendant  to  go  in  under  the  bankruptcy  and  prove 
against  the  bankrupt's  estate,  and  recover  a  dividend  only.*  The 
temporary  bankrupt  act  of  4  and  5  Anne,  ch.  17,  effected  a  mitiga- 
tion of  this  evil  by  allowing  a  set-off  in  cases  of  mutual  credits 
and  mutual  debts  between  the  bankrupt  and  any  person.  This 
enactment  was  followed  by  similar  ones,  which  were  designed  for 
the  same  purpose.'     But  these  acts  only  partially  remedied  the 


What  May  be  the  Subject  of  Setoff, 
Under  the  Banhruptcy  Acts. 

1.  The  essential  difference  between 
the  right  of  account  and  set-off  has  been 
stated  as  follows  :  **  It  (the  right  of  ac- 
count) is  not  a  right  to  amalgamate  in- 
dependent cross-demands,  for  the  pur- 
pose of  enabling  one  action  or  suit  to 
suffice,  but  it  assumes  that  the  several 
demands  have  no  independent  exist- 
ence, but  have  been  so  connected  by 
the  original  contract  or  course  of  deal- 
ing, that  the  only  thing  which  either 
party  can  claim  is  the  ultimate  balance. 
Theonly  right,  therefore,  is  that  of  tak- 
ing the  account.  An  account  of  this  kind 
is  not  confined  to  mere  receipts  and 
payments  of  money,  although  it  ordi- 
narily occurs  in  that  form.  But  it  is 
applicable  to  any  dealings  which  have 
been  treated  as  equivalent  to  receipts 
and  payments.  An  account,  for  in- 
stance, will  lie  in  respect  of  reciprocal 
deliveries  of  goods,  provided  that  in  the 
course  of  dealing  between  the  parties 
such  deliveries  have  been  treated  as 
items  in  an  account,  and  not  as  creat- 
ing mere  cross-demands;  or  it  will  lie 
in  respect  of  a  claim  for  work  done  and 
partially  paid  for  by  advances  from  time 
to  time',  so  that  a  balance  only  of  the 
price  is  ultimately  due."  Adams  Eq. 
pp.  423,  424.  See  Ranger  v.  Great  West. 
R.  Co.,  5  H.  L.  Cp.s.  91. 

2.  Ex  parte  Prescott,  i  Atk.  230. 


22a 


8.  The  statute  of  Anne  was  followed 
by  a  similar  one  in  the  temporary  act 
of  5  Geo.  I.,  ch.  II ;  then  with  improve- 
ments by  5  Geo.  II.,  ch.  30,  §  28.  By 
the  28th  section  of  the  latter  statute  it 
was  enacted  **that  where  it  shall  ap- 
pear to  the  said  commissioners,  or  the 
major  part  of  them,  that  there  hath 
been  mutual  credit  given  by  the  bank- 
rupt and  any  other  person,  or  mutual 
debts  between  the  bankrupt  and  any 
other  person,  at  any  time  before  such 
person  became  bankrupt,  the  said  com- 
missioners, or  the  major  part  of  them, 
or  the  assignees  of  such  bankniptV 
estate,  shall  state  the  accounts  between 
them,  and  one  debt  may  be  set  against 
another;  and  what  shall  appear  to  be 
due  on  either  side,  on  the  balance  of 
such  account,  and  on  setting  such  debts 
against  one  another,  and  no  more,  shall 
be  claimed  on  either  side  respectively." 
None  of  these  acts,  however,  went 
further  than  to  allow  a  set-off  upon  the 
accounts  existing  at  the  time  of  the 
bankruptcy.  But  the  statute  of  46 
Geo.  in.,  ch.  135,  §  3,  went  further  and 
extended  the  right  of  set-off  to  cases 
where  credit  was  given  within  two 
months  of  the. date  of  the  commission, 
provided  the  person  giving  it  had  not 
notice  of  a  prior  act  of  bankruptcy,  or 
that  the  bankrupt  was  insolvent,  or  had 
stopped  payment.  Afterwards  in  the 
statute  of  6  Geo.  IV.,  ch.  16,  §  50,  the 
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evil  of  not  allowing  set-offs ;  in  all  cases,  except  where  the  plain- 
tiff was  bankrupt,  the  defendant  was  still  compelled  to  bring  a 
separate  action  to  recover  any  sum  which  might  be  due  him  from 
the  plaintiff  upon  an  independent  transaction.  To  remedy  the 
evil  of  multiplicity  of  suits,^  it  was  enacted  in  2  Geo.  II.,  ch.  22, 
§  13,  that  a  defendant  might  establish  a  debt  against  a  plaintiff 
without  resorting  to  a  separate  action  *  And  these  provisions 
were  subsequently  made  perpetual  and  extended  by  8  Geo.  ILj^ch. 
24,  §§  4  and  5.*  While  it  seems  that  these  statutes  of  Geo.  II. 
did  not  become  a  part  of  the  law  of  the  United  States,*  they 
have  been  substantially  reenacted  in  the  different  States,*  though 
usually  without  the  restriction  as  to  penalties.® 


provisions  of  this  statute  relating  to  set- 
oflf  were  reenacted  in  la  and  13  Vict.,  ch. 
106,  4  171.  And  this  enactment  contin- 
ued to  govern  this  branch  of  the  law  until 
the  passing  of  the  Bankrupt  Act  (32  and 
u  Vict,  ch.  71 )  in  1869.  See  Gibson  v. 
Bell,  I  Bing.  N.  Cas.  753;  27  E.  C.  L. 
562;  Rose  V.  Hart,  2  Sm.  L.  C.  (8th 
«i')  330 1  Tuscumbia,  etc.,  R.  Co.  v, 
Rhode8,8  Ala.  206. 

1.  To  avoid  multiplicity  of  suits  is 
generally  understood  to  have  been  the 
object  of  these  enactments.  See  Isbera 
V.  Bowden,  8  Exch.  852  ;  22  Eng.  L.  & 
Eq.  551;  Wallis  v.  Bastard,  4  DeG.,  M. 
&  G.  251 ;  31  Eng.  L.  &  Eq.  175 ;  Cook 
V.  Mills,  5  Allen*  (Mass.)  37;  Raymon 
V.  Green,   12  Neb.  219;  41  Am.  Rep. 

763. 

2.  The  terms  of  this  statute  were  as 
follows:  "  Where  there  are  mutual 
debts  between  the  plaintiff  and  defend- 
ant, or,  if  either  party  sue  or  be  sued  as 
executor  or  administrator,  where  there 
are  mutual  debts  between  the  testator 
or  intestate  and  either  party,  one  debt 
may  be  set  against  the  other.** 

8.  The  statute  of  8  Geo.  II.,  ch.  24, 
4  5,  enacts,  **that,  by  virtue  of  the 
said  clause  in  the  said  first-recited  act 
contained  (2  Geo.  II,  ch.  22,  4  13),  and 
thereby  made  perpetual,  mutual  debts 
may  be  set  against  each  other,  either 
by  being  pleaded  in  bar,  or  given 
in  evidence  on  the  general  issue,  in 
the  manner  therein  mentioned,  not- 
withstanding that  such  debts  are 
deemed  in  law  to  be  of  a  different 
nature;  unless  in  cases  where  either  of 
the  said  debts  shall  accrue  by  reason  of 
a  penalty  contained  in  any  bond  or 
specialty,  and,  in  all  cases  where  either 
the  debt  for  which  the  action  hath  been 
or  shall  be  brought,  or  the  debt  in- 
tended to  be  set  against  the  same,  hath 
accrued,  or  shall  accrue,  by  reason  of 


any  such  penalty,  the  debt  intended  to 
be  set  off  shall  be  pleaded  in  bar,  in 
which  plea  shall  be  shown  how  much 
is  truly  and  justly  due  on  either  side ; 
and,  in  case  the  plaintiff  shall  recover 
in  any  such  action  or  suit,  judgment 
shall  be  entered  for  no  more  than  shall 
appear  to  be  truly  and  justly  due  to  the 
plaintiff,  after  one  debt  being  set 
against  the  other  as  aforesaid.**  Lee  v, 
Lester,  7  M.  G.  &  S.  loii. 

4.  Baltimore  Ins.  Co.  v,  McFadon,  4 
Harr.  &  J.  (Md.)  31 ;  Stowers  v.  Bar- 
nard, 15  ^ick.  (Mass.^  221. 

5.  See  Dunn  v.  White,  i  Ala.  645; 
Henry  r.  Butler,  32  Conn.  140;  Chand- 
ler V,  Drew,  6  N.  H.  469;  26  Am.  Dec. 
704;  Drew  V.  Towle,  27  N.  H.  427;  59 
Am.  Dec.  380;  Gordon  v.  Bowne,  2 
Johns.  (N.  Y.)  150;  Holbrook  v.  Am. 
Ins.  Co.,  6  Paige  (N.  Y.)  220. 

6.  2  Whart.  Contr.,  §  1012. 
Statntot  of  Set-Off.— The    following 

compilation  is  illustrative  of  the  legisla- 
tion on  this  subject. 

In  Rhode  Is  land ^  the  language  of  the 
statute  is  as  follows  :  "  If  any  defendant 
shall  have  a  demand  on  the  plaintiff  for 
any  sum  liquidated,  or  for  one  which 
may  be  ascertained  by  calculation,  and 
which  is  founded  on  a  judgment,  or 
upon  an  account,  or  upon  any  contract, 
whether  express  or  implied,  and  whether 
with  or  without,  seal,  and  which  existed 
at  the  time  of  the  commencement  of 
the  action,  and  then  belonging  to  the 
defendant  in  his  own  right,  and  for 
which  he  might  maintain  a  suit  in  his 
own  name,  he  may  set  off  the  same  in 
an  action  founded  upon  any  demand 
which  could  itself  be  set  off.**  Rhode 
Island  Pub.  Sts.  1882,  ch.  580, 
§14. 

The  statute  of  Delaware  is,  that 
"  mutual  debts  between  parties  to  an 
action  due  at  the  time  of  action  brought, 


Set-off. 


SET-OFF. 


Nature,  Origin,  etc. 


in  the  same  right,  and  being  for  a  8um 
liquidated,  or  which  can  be  ascertained 
by  calculation,  may  be  the  subject  of 
set-off  in  such  action."  Delaware 
Laws,  1874,  p.  649,$  21. 

In  New  Hampshire^  the  first  provin- 
cial statute  of  1765  followed  the  terms 
of  the  8  Geo.  JI.,  Prov.  Stat.  1771,  195. 
A  change  of  phrase  was  made  in  the 
revision  of  1791,  Stat.  181 5,  172.  "If 
there  are  mutual  debts  or  demands  be- 
tween the  plaintiff  and  the  defendant 
at  the  time  of  the  commencement  of  the 
plaintiff's  action,  one  debt  or  demand 
may  be  set  off  against  the  other."  New 
Hampshire    Pub.   Stat.    1891,    p.  619, 

k  7. 

Massachusetts, — The  existing  statu- 
tory provisions  for  set-off  in  Massa- 
chusetts will  be  found  to  be  of  repre- 
sentative importance:  "  No  demand 
shall  be  s^t  offunlessit  is  founded  upon 
a  judgment  or  upon  a  contract,  but  the 
contract  may  be  either  express  or 
implied,  and  with  or  without  a  seal.  No 
demand  shall  be  set  off  unless  it  is  for 
the  price  of  real  or  personal  estate  sold, 
for  money  paid,  for  money  had  and  re- 
ceived, or  for  services  done,  or  unless  it 
is  for  a  sum  that  is  liquidated,  or  that 
may  be  ascertained  by  calculation.  No 
demand  shall  be  set  off  unless  it  existed 
at  the  time  of  the  commencement  of  the 
suit,  and  then  belonged  to  the  defend- 
ant, nor  unless  it  is  due  to  him  in  his 
own  right,  except  as  is  hereinafter  pro- 
vided. 

"A  demand  assigned  to  the  defendant 
with  notice  to  the  plaintiff  of  such  as- 
signment before  the  commencement  of 
the  action,  may  be  set  off  in  like  man- 
ner as  if  It  had  been  originally  payable 
to  the  defendant.  If  the  demand  set 
off  is  founded  on  a  bond  or  other  con- 
tract having  a  penalty,  no  more  shall 
be  set  off  than  the  sum  equitably  due. 
The  set-off  shall  be  allowed  in  all  ac- 
tions founded  on  demands  which  could 
themselves  be  the  subject  of  set-off  ac- 
cording to  law,  and  in  no  others. 

**  If  there  are  several  plaintiffs,  the 
demand  set  off  shall  be  due  from  all  of 
them  jointly;  and  if  there  are  several 
defendants,  the  demand  set  off  shall  be 
due  to  all  of  them  jointly,  except  as  is 
provided  in  the  following  section: 

*'  When  the  person  with  whom  a  con- 
tract is  made  has  a  dormant  partner, 
and  a  suit  is  brought  on  such  contract 
by  or  against  the  partners  jointly,  a 
demand  due  to  or  from  the  person  with 
whom  the  contract  was  made  may  be 
set  off  in  like  manner  as  if  such  dor- 


mant partner  had  not  been  joined  in 
the  suit. 

'*  If  the  demand  on  which  the  action 
is  brought  has  been  assigned,  and  the 
defendant  had  notice  of  the  assignment, 
he  shall  not  set  off  a  demand  that  he 
acquired  against  the  original  creditor 
after  such  notice.  When  an  action  is 
brought  by  one  person  in  trust  or  for 
the  iise  or  benefit  of  another,  the  de- 
fendant may  set  off  a  demand  against 
the  person  for  whose  use  or  benefit  the 
action  is  brought,  in  like  manner  as  if 
that  person  was  the  plaintiff  in  the  suit. 

"  In  an  action  by  an  executor  or  ad- 
ministrator, a  demand  against  his  testa- 
tor or  intestate,  which  at  the  time  of 
of  his  death  belonged  to  the  defendant, 
may  be  set  off  in  the  same  manner  a& 
if  the  action  had  been  brought  by  the 
deceased.  In  actions  against  executors, 
administrators,  trustees  and  others  sued 
in  their  representative  character,  the 
defendants  may  set  off  demands  belong 
ing  to  their  testators  or  intestates  or 
those  whom  they  represent,  in  the  same 
manner  as  the  persons  represented 
would  have  been  entitled  to  set  off  the 
same  in  an  action  against  themselves. 
In  suits  brought  by  or  against  execu- 
tors, administrators,  or  trustees  in  their 
representative  character,  no  demand 
shall  be  set  off  that  is  due  to  or  from 
such  executors,  administrators  or  trus- 
tees in  their  own  right. 

"After  a  declaration  in  set-off  is  filed, 
the  plaintiff  shall  not  be  allowed  to  dis- 
continue his  actioti,  unless  by  consent 
of  the  defendant."  Mass.  Pub.  Stat. 
1882,  chap.  168,  p.  982. 

Under  the  foregoing  s^tute,  in  A's 
action  against  an  administrator,  it  was 
held  that  a  claim  for  money  which  a 
written  instrument  signed  by  A  recited 
that  A  had  "received  in  trust"  from 
the  intestate,  "  the  same  to  be  accounted 
for"  to  the  intestate,  could  beset  off, 
whether  the  instrument  imported  a 
trust  or  a  debt  merely.  Gannon  r. 
Ruffin,  151  Mass.  204. 

In  a  case  under  the  Massachusetts 
Betterment  Act,  special  benefits  must 
be  separately  assessed,  and  cannot  be 
set  off  against  damages.  Benton  v. 
Brookline,  151  Mass.  250. 

Unliquidated  damages  for  breach  of 
an  agreement  to  pay  a  mortgage  on 
realty  cannot  be  set  off.  Rice  v.  San- 
ders, Z52  Mass.  108. 

In  A's  action  for  B's  breach  of  an 
agreement  to  pay  a  mortgage  on  one 
estate  conveyed  by  A  to  B,  6  cannot 
set  off  damages  for  A's  breach  of  an 
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agreement  to  pay  a  mortgage  on  an- 
other estate  mortgaged  by  A  to  6. 
(Three  judges  dissenting.)  Rice  v, 
Sanders,  152  Mass.  108. 

As  to  when  unsecured  claims  of  a 
life-insurance  company  may  be  set  off 
against  proceeds  of  the  policy,  see 
Boden  V.  Mass.  M.  L.  Ins.  Co.,  153 
Mass.  544, 

In  A's  action  for  goods  sold  to  B,  6 
cannot  set  off  damages  for  A's  breach  of 
a  prior  agreement  to  constitute'  B  sell- 
ing agent  of  a  similar  line  of  goods, 
and  to  give  B  the  privilege  of  purchas- 
ing at  net  prices,  less  commission. 
Knitted  Mattress  Co.  v,  Griggs,  154 
Mass.  5. 

Yew  Tork. — It  seems  that  the  doc- 
trine of  set-off  was  introduced  into  the 
colony  of  New  Tork  as  early  as  Sep- 
tember 4,  1 714.  The  earliest  statutes 
of  set-off  in  New  Tork  were  modeled 
upor  the  Bnglisk  statute  of  2  Geo.  II, 
ch.2a.$  13;  the  similarity  between  those 
acts  was  such  that  English  decisions 
were  relied  upon  for  the  interpretation 
of  the  early  statutes  of  the  State.  Gor- 
don V.  Bowne,  2  Johns.  (N.  Y.)  150;  U. 
S.  V,  Eckford,  6  Wall.  (U.  S.)  484.  This 
statute  regulating  and  defining  set-off 
was  the  first  innovation  upon  the  com- 
mon law,  and  it  was  deemed  to  remain 
in  force,  notwithstanding  the  enactment 
of  the  code  of  procedure,  except  so  far 
as  the  latter  was  inconsistent  with  it. 
Comm*s  Rep.  1850. 

The  New  Tork  Revised  Statutes 
provided  that  the  demand  to  be  set  off 
must  arise  upon  judgment,  or  upon 
contract  express  or  implied  :  *^  It  must 
be  a  demand  for  real  estate  sold,  or 
for  personal  properly,  sold,  or  for 
money  paid,  or  for  services  done ;  or  if 
it  be  not  such  a  demand,  the  amount 
must  be  liquidated  or  be  capable  of  being 
ascertained  by  calculation."  3  New 
Tork  Rev.  Stats.  (5th  ed.),  pp.634,  ^35- 
Compare  the  present  provisions,  Birds - 
eje's  New  Tork  Rev.  Stat.  1890,  p.  2236. 

In  Virginia^  the  legislation  on  the 
•ubjectofset-off  began  at  a  very  early 
date.  See  5  Rob.  Prac,  ch.  87,  §  3, 
▼here  the  earliest  enactments  are  set 
oat. 

In  4  Anne  (1705)  the  general  as- 
sembly of  Virginia  enacted  as  follows  : 
"That  where  any  suit  shall  be  com- 
menced and  prosecuted  within  this 
colony  for  any  debt  due  bj'  judgment, 
bond,  bill,  or  otherwise,  the  defendant 
shall  have  liberty  upon  the  trial  thereof 
to  make  all  the  discount  he  can  against 
such  debt,  and  upon  proof  thereof  the 


same  shall  be  allowed  in  court."  3 
Hen.  Stat.  378;  4  Hen.  Stat.  275;  6  Hen. 
Stat.  87.  This  was  accidentally  omitted 
by  the  revisers  of  1792,  but  re-enacted 
by  act  of  Dec.  29,  1806.  i  R.  C.  819, 
p.  487,  ch.  127.  It  was  considered  **  as 
equally  extensive  with  the  i?»^/f>// stat- 
ute of  set-off,  to  say  the  least."  Lewis 
V.  Long,  3  Munf.  (Va.)  157.  Compare 
the  present  provisions,  see  Virginia 
Code,  1887,  ch.  160,  §§  3298,  ei  seq. 

The  statute  of  West  Virginia  (  West 
Virginia  Code,  1891,  ch.  126,  §  4)  pro- 
vides that  '*  in  a  suit  for  any  debt  the 
defendant  may,  at  the  trial,  prove  and 
have  allowed  against  such  debt  any 
payment  or  set-off,  which  is  so  de- 
scribed in  his  plea,  or  in  an  account 
filed  therewith,  as  to  give  the  plaintiff 
notice  of  its  nature,  but  pot  otherwise*" 
It  seems  that  the  statute  of  set-off  in 
that  State,  or  in  its  parent  State,  has 
been  substantially  the  same  at  least  as 
far  back  as  1705.  See  Wartman  v. 
Yost,  22  Gratt.  (Va.)  607;  Baltimore, 
etc.,  'R.  Co.  V.  Jameson,  13  W.  Va.  833 ; 
31  Am.  Rep.  779. 

The  Pennsylvnaia  act  of  1705  (De- 
falcation Act)  was  passed  before  the 
British  statute  of  2  Geo.  II.,  and  is 
more  comprehensive.  Its  provisions 
are  :  *'  If  two  or  more  dealing  together 
be  indebted  to  each  other  upon  bonds, 
bills,  bargains,  promises,  accounts  or 
the  like,  and  one  of  them  commence 
an  action  in  any  court  of  this  province, 
if  the  defendant  cannot  gainsay  the 
deed,  bargain  or  assumption  upon 
which  he  is  sued,  it  shall  be  lawful  for 
such  defendant  to  plead  payment  of 
all  or  aiiy  part  of  the  debt  or  sum  de' 
manded,  and  give  any  bond,  bill,  re- 
ceipt, account  or  bargain  in  evidence." 
I  Bright.  Purd.  Dig.  603.  This  statute 
has  been  construed  to  include  cases 
not  permitted  to  be  set  off  under  the 
English  statutes.  Boyd  v,  Thompson,  2 
Yeates  (Pa.)  217;  Steigleman  r.  Jeff- 
ries, I  S.  &  R.  (Pa.)  477;  7  Am.  Dec. 
626;  Gogel  V,  Jacoby,  5  S.  &  R.  (Pa.) 
121 ;  9  Am.  Dec.  339;  Shaw  v.  Badger, 
12  S.  &  R.  (Pa.)  275;  Bayne  v.  Gay- 
lord,  3  Watts  (Pa.)  301;  Nickle  v, 
Baldwin,  4  W.  &  S.  (Pa.)  290;  Phillips 
V.  Lawrence,  6  W.  &  S.  (Pa.)  150; 
Carman  v.  Franklin  Ins.  Co.,  6  W.  & 
S.  (Pa.)  155;  Hunt  v.  Gilmore,  59  Pa. 
St.  450. 

Compare  the  present  provisions  for 
"defalcation,"  B.  P.  Pennsylvania 
Dig.  1885,  P-  603. 

In  Maryland  the  set-off  was  first 
authorized  by  the  Act  of  1785,  ch.  46. 
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This  act  provides  as  follows:  *'That 
in  case  any  suit  shall  be  brought  on 
any  judgment,  or  any  bond  or  other 
writing  sealed  by  the  party,  and  the 
defendant  shall  have  any  demand  or 
claim  against  the  plaintiff,  upon  judg- 
ment, bond,  or  other  instrument  under 
seal,  or  upon  note,  agreement,  assump- 
sit, or  account  proved,  as  by  this  act  is 
allowed  the  defendant,  or  otherwise 
according  to  law,  shall  be  at  liberty  to 
file  his  account  in  bar,  or  plead  dis- 
count of  the  plaintiff's  claim,  and  judg- 
ment shall  be  given  for  the  plaintiff 
for  the  sum  only  which  remains  due 
after  just  discount  made ;  provided  the 
sum  which  shall  remain  due,  after 
such  discount,  be  sufficient  to  support 
a  judgment  in  the  court  where  the 
c^use  may  be  tried,  according  to  its 
established  jurisdiction ;  and  in  all 
cases  of  suits  upon  simple  contracts 
the  defendant  may  file  an  account  in 
bar,  or  plead  discount  of  any  claim  he 
may  have  against  the  plaintiff,  proved 
as  aforesaid,  or  otherwise  proved  ac- 
cording to  law,  which  may  be  of  an 
equal  or  superior  nature  to  the  plain- 
tiffs claim,  and  judgment  shall  be  given 
as  aforesaid/' 

This  has  been  given  a  wider  con- 
struction than  the  English  statutes,  in 
that  sfet- off  has  been  permitted  in  ac- 
tions to  recover  unliquidated  claims. 
Dyer  v.  Dorsey,  i  Gill  &  J.  (Md.)  442. 
Thus,  set-off  was  allowed  in  an  action 
on  a  policy  of  insurance.  Baltimore 
Ins.  Co.  V.  M»Fadon,4  Har.  &  J.  (Md.) 

41. 

Except  a  slight  change  made  in  1876, 
this  statute  may  be  found  in  Afaryland 
Pub.  Gen.  Laws,  1888,  p.  1095,  §  12. 

Section  2  of  the  South  Carolina  dis- 
count act,  passed  in  1759,  ^^^  made 
perpetual  by  the  act  of  1783,  provided 
as  follows  :  **  That  in  all  actions  what- 
ever, brought  for  the  recovery  of  any 
debt,  by  any  plaintiff,  either  in  his 
own  right  or  in  the  right  of  his  wife, 
or  as  executor  or  administrator  of  any 
person  deceased,  it  shall  and  may  be 
lawful  for  the  defendant,  if  he  have 
any  accompt,  reckoning,  demand, 
cause,  matter  or  thing  against  the 
plaintiff,  to  eive  the  same  in  evidence, 
by  way  of  discount,  regard  being  al- 
ways had  to  the  cause  of  action,  so 
that  accompts,  reckonings,  demands 
causes,  matters  or  things  relating  to  the 
defendant  in  his  own  right,  shall  only 
be  given  in  evidence  by  way  of  dis- 
count to  actions  brought  against  such 
defendant  in  his  own  right ;   and  so  if 


such  defendant  is  sued  in  the  right  of 
his  wife,  or  as  executor  or  administra- 
tor of  any  person  deceased,  and  the 
same  shall  be  noted,  and  ju4gment  be 
entered  for  the  balance  only ;  and  if 
the  plaintiff  be  found  indebted  to  the 
defendant,  judgment  shall  be  entered 
for  the  defendant,  with  costs  of  suits, 
and  execution  go  against  the  plaintiff." 

This  provision  has  been  enlarged 
into  those  for  counterclaim.  See  South 
Carolina  Code,  1882,  §  171;  also  infra^ 
this  title.  Counterclaim. 

In  Missouri:  "If  any  two  or  more 
persons  are  mutually  indebted  in  any 
manner  whatsoever,  and  one  of  them 
commence  an  action  against  the  other, 
one  debt  may  be  set  off  against  the 
other,  although  such  debts  are  of  differ- 
ent nature.'*  Missouri  Rev.  Stats.  1879, 
§  3867.  Compare  the  present  provisions, 
Missouri  Rev.  Stat.  1889,  §  8160. 

In  Vermont:  "  In  suits  for  the  pay- 
ment or  recovery  of  money,  olTset 
shall  be  allowed  agreeably  to  the  equi- 
table rights  of  the  parties."  Rev. 
Laws,  iTOO,  §  715. 

In  Tennessee  the  statute  provides 
that  the  defendant  may  plead  by  way 
of  set-off  *'  an}'  equities  between  the 
defendant  and  the  origtnial  party  under 
whom  the  plaintiff  claims,  which  bv 
law  have  attached  to  the  demand  in 
the  plaintiff's  hands,  and  for  which  the 
defendant  would  be  entitled  to  a  recov- 
ery against  such  original  party."  Ten- 
nessee Code  of  1884,  §  3628,  pi.  4. 

In  some  of  the  States  where  statutes 
have  been  enacted  which  substantially 
allow  the  same  defense  which  may  be 
made  under  the  provisions  for  counter- 
claim under  the  codes  of  reformed  pro- 
cedure, the  terms  "  set  off"  and  coun- 
terclaim have  both  been  preserved. 
Thus,  in  Ohio  and  some  other  States, 
the  term  set-off  is  applied  to  the  class 
of  matter  which  may  be  set  off  under 
that  part  of  the  statute  which  in  effect 
provides  that,  in  an  action  on  contract, 
any  other  cause  of  action  on  contract, 
existing  at  the  commencement  of  the 
action,  etc.,  may  be  offset,  and  the 
term  "  counterclaim  "  is  employed  to 
designate  the  class  of  cases  which  come 
within  the  provision  which  extends  to 
a  cause  of  action  arising  out  of  the 
transaction  set  forth  in  the  complaint 
as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of 
the  action. 

"A  set-off  can  only  be  pleaded  in  an 
action  founded  on  contract,  and  must  be 
a  case  of  action  arising  upon  contract 
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f^As  A  Cross-action. — Set-off  is  in  the  nature  of  a  cross- 
action  ;  it  does  not  affect  the  plaintiff's  right  to  recover  on 
his  cause  of  action.*  Because  of  its  nature,  the  same  principles 
must,  in  general,  apply  to  the  maintenance  of  a  set-off  that  would 
govern  were  an  independent  action  brought  thereon.* 

A  defendant  cannot  file  the  same  claim  in  set-off  to  two  sepa- 
rate actions.'  Using  a  demand  in  set-off  bars  a  subsequent  action 
thereon.'*  But,  although  there  is  a  close  analogy  between  setting 
off  a  demand  and  bringing  an  independent  action  thereon,  it  has 


or  ascertained  by  the  decision  of  a 
court."  Ohio  Rev.  St.  1890,  §  6075. 
**  The  counterclaim  must  be  one  existing 
in  favor  of  a  defendant  and  against  a 
plaintiff,  between  whom  a  several  judg- 
ment might  behad  in  the  action,  and  aris- 
ing out  of  the  contract  or  transaction  ^et 
forth  in  the  petition  as  the  foundation 
of  the  plaintiff's  claim,  or  connected 
with  the  subject  of  the  action."  Ohio 
Rev.  St.  1890^  §  5072.  See  like  provi- 
sions in  2  Kansas  Gen.  St.  1889,  ^§  4178, 
4181;  Nebraska  Consol.  Stat.  1891,$ 
4641.  Somewhat  similar  ones  in  Indi- 
ana Rev.  St  1888,  §§  348,  350. 

As  to  lowa^  see  Miller's  Iowa  Rev. 
Code,  1888,  §  2659,  or  McClain's  Iowa 
Annot.  Code,  1888,  ^  3865.  See  also 
infra^  this  title,  Counterclaim, 

As  to  Georgia^  see  Georgia  Code, 
1882-,  ^§  2900,  et  seq.  Formerly  the  pro- 
posed set-off  must  have  been  a  money 
demand  for  which  indebitatus  assump' 
sit^  or  some  other  action,  ex  contractu, 
would  lie.  Crenshaw  v,  Jackson,  6  Ga. 
509  ;    50  Am.  Dec.  361. 

1.  Lewis  V.  Denton,  13  Iowa  441. 
Nor  does  a  defendant,  by  filing  an 

account  by  way  of  set-off  or  cross-de- 
mand, commencing  within  six  years, 
thereby  waive  the  Statute  of  Limita- 
tions as  to  so  much  of  plaintiff's  ac- 
count as  is  of  more  than  six  years' 
standing.  Hibler  v.  Johnston,  3  Harr. 
(N.  J.)  266. 

2.  Mitchell  f.  McLean,  7  Fla.  329; 
Freeland  v,  Man,  i  Smed.  &  M.  (Miss.) 
531;  Chase  v.  Strain,  15  N.  H.  535; 
Prentiss  v.  Sprague,  i  Hilt.  (N.  Y.) 
428;  Barnes  v.  Shelton,  Harp.  (S. 
Car.)  33 ;  23  Am.  Dec.  642. 

It  was,  therefore,  held  that  a  set-off 
may  be  proved  by  the  defendant's  un- 
contradicted affidavit  under  a  statute 
(Mansf.  Dig.  Arkansas,  $  2915)  which 
enacts  that  "in  suits  upon  accounts, 
the  affidavit  of  the  plaintiff  .  .  . 
that  such  account  is  just  and  correct, 
shall  be  sufficient  to  establish  the  same, 
unless  the  defendant  shall,  under  oath. 


deny  the  correctness  of  the  account." 
Herr  Dry  Goods  Co.  v,  Shaffer,  51 
Ark.  368. 

A  set-off  was  held  to  be  within  the 
meaning  of  2  Indiana  Revised  Stat- 
utes 41,  §  78,  requiring  that  when  any 
pleading  is  founded  on  a  written  in- 
strument or  an  account,  the  original, 
or  a  copy  thereof,  must  be  filed  with 
the  pleading.     Fugit  v.  Ewing,  9  Ind. 

345- 
S.  Chase  v.  Strain,  15  N.  H.  535. 
4.  King  V.  Fuller,  3  Cai.   (N.   Y.) 

See  Res  Judicata,  vol.  20,  p.  167. 

An  account  in  set-off,  already 
pleaded  in  one  case,  may  be  proved  by 
the  defendant;  but  the  plaintiff  may 
reply  by  proof  (where  there  is  no 
special  pleading)  showing  the  fact  of 
such  former  use  of  the  account.  Mer- 
chants' Bank  v.  Rawls,^i  Ga.  289. 

Where  a  party  in  the  defense  of  a 
suit  sets  up  matter  on  the  trial  of  the 
cause  which  is  not  properly  available 
as  a  defense,  as,  where  he  insists  upon 
matter  as  set-off  which  is  not  available 
as  such,  and  testimony  is  produced  in 
support  of  such  defense,  and  submitted 
to,  and  passed  upon,  by  the  jury,  sucl;i 
matter  cannot  again  be  brought  up  in 
a  suit  by  such  defendant,  and,  if  it  be, 
the  former  suit  and  trial  may  be 
pleaded  in  bar  of  a  recovery.  Wilder 
V.  Case,  16  Wend.  (N.  Y.)  583. 

Where  a  verdict  was  given  against 
the  plea  of  set-off,  and  the  defendant 
afterwards  brought  an  action  for  .such 
cause  of  action,  it  was  held  that  he 
was  estopped  from  suing  for  the  same 
demand,  and  a  plea  stating  such  former 
action  and  the  second  action  was  for 
the  recovery  of  the  identical  claim 
specified  in  the  set-off,  was  not  an- 
swered by  a  replication  that  no  evi- 
dence was  offered  to  substitute  the 
plea  of  set-off.  Eastmure  v.  Laws,  5 
Bing.  N.  Cas.  444;  7  Dowl.  431 ;  35  E. 
C.  L.  170. 

To  admit  a  suit  for  a  matter  once 
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been  said  that  statutes  which  speak  only  of  an  action  are  to  be 
construed  rigidly,  and  are  not  to  be  extended  to  set-off.*  The 
fact  that  set-off  is  in  the  nature  of  a  cross-action  does  not  deprive 
the  plaintiff*s  counsel  of  his  right  to  the  closing  argument.* 

d.  Application  of  Set-off — Balances. — Set-off  not  being  a 
defense,  but  admitting  the  truth  and  validity  of  the  plaintiff  s 
claim,  the  result  is  that,  if  only  a  set-off  is  pleaded,  the  plain- 
tiff's demand  will  be  taken  as  true,  and,  the  set-off  having  been 
proved,  whichever  demand  is  the  smaller  deducted  froiti  the  other, 
and  judgment  rendered  for  the  balance;  but  if  the  defendant 
should  fail  to  establish  his  claim,  the  judgment  must  be  for  the 
amount  claimed  by  the  plaintiff  in  his  pleading.*     This  where 


offered  to  be  proved  as  a  set-off  and 
rejected,   there  must  be  clear    proof" 
that  it  was  withdrawn  by  the   party. 
Muirhead  v.  Kirkpatrick,  2  Pa.  St.  425. 

It  was  held  that  a  defendant  is  not 
precluded  from  claiming  a  set-off  on 
the  trial  of  a  cause  in  court,  by  reason 
of  his  having  used  it  in  another  suit 
by  the  same  plaintiff,  before  arbitra- 
tors, from  whose  award  the  plaintiff 
appealed  in.  Bitzer  v,  Killinger,  46  Pa. 
St.  44. 

A  bill  of  particulars  by  a  defendant 
in  one  suit,  claiming  a  payment  made 
on  a  certain  day,  as  a  set-off  in  that 
suit,  is  not  evidence  against  the  same 
defendant  in  another  suit,  in  which  he 
insists  upon  such  payment  as  a  bar  to 
a  recovery.  Starkweather  v.  Kittle, 
17  Wend.  (N.  Y.)  20. 

1.  Taylor  v.  Mayor,  etc.,  of  N.  Y., 
82  N.  Y.  10. 

The  provision  of  the  New  Tork  Code, 
that  no  action  on  a  judgment  rendered 
by  a  justice  of  the  peace  shall  be 
brought  in  the  same  county  within 
five  years  after  its  renQition,  does  not 
prevent  parties  thereto,  and  especiallv 
an  assignee  thereof,  from  using  such 
judgment  as  a  defense,  set-off  or  counter- 
claim. Clark  V.  Story,  29  Barb.  (N. 
Y.)  295. 

So  notwithstanding  the  provision  of 
the  Code,  that  **no  action  shall  be 
brought  upon  a  judgment  rendered  in 
any  court  of  this  State,  except  a  court 
of  justice  of  the  peace,  between  the 
same  parties,  without  leave  of  the  court 
for  good  ci^Lise  shown,  on  notice  to  the 
adverse  party,''  it  was  held  in  an  actich 
upon  contract,  for  goods  sold  and  de- 
livei'ed  that  the  defendant  may,  without 
obtaining  leave  of  court,  set  up  in  his 
answer,  by  way  of  set-off,  or  counter- 
claim, a  judgment  recovered  by  him 
against  the    plaintiff   before    the    suit 
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brought  by  the  latter  was  commenced. 
Wells  V,  Henshaw,  3  Bosw.  (N.  Y.) 
625. 

Although  by  reason  of  the  charter  of 
a  city  no  suit  can  be  maintained  upon 
a  claim  against  it,  until  after  presenta- 
tion to,  and  demand  of  payment  from, 
an  officer  thereof,  it  was  yet  held  that 
the  claim  may  be  set-off  in  a  suit 
against  its  owner  by  the  city.  Taylor 
V.  Mayor,  etc.,  of  N.  Y.,  82  N.  Y.  10. 

Notwithstanding  the  statute  in  Vir- 
ginia  (1  Virginia  Rev.  Code  1819,  p. 
320,  ch.  85,  ^  23),  prohibiting  an  action 
for  clerk's  fees  until  a  return  by  the 
sheriff  or  sergeant,  such  fees  were  al- 
lowed as  a  set-off  in  Craigen  v.  Lobb, 
12  Leigh  (Va.)  630,  the  court  citing 
Martin  v.  Winder,  i  Dougl.  198,  note, 
and  Bulman  v,  Birket,  i  Esp.  449. 

Under  a  statute  providing  that  no 
attorney  shall  commence  or  maintain 
an  action  for  the  recovery  of  any  fees, 
charges,  or  disbursement  for  business 
done  by  him  until  the  expiration  of  one 
month  after  the  delivery  of  a  bill  there- 
for, it  has  nevertheless  been  held  that 
an  attorney  may  set  off  his  bill  although 
it  was  not  delivered  a  month  before  the 
commencement  of  the  action ;  but  it 
ought,  if  possible,  to  be  delivered  time 
enough  to  be  taxed,  and  at  least  should 
be  delivered  sufficiently  early  to  pre- 
vent the  plaintiff  from  being  taken  by 
surprise  at  the  trial.  Brown  v,  Tibbits, 
II  C.  B.  N.  S.  855;  103  E.  C.  L.  Sss;  31 
L.  J.  C.  P.  206;  103  E.  C.  L.  855;*Mar- 
tin  V.  Winder,  Dougl.  199,  note ;  Bul- 
man V.  Birkett,  i  Esp.  449;  Montag. 
36.  See  Harrison  v.  Turner,  10  Q^  B. 
482;  59  E.  C.  L.  481 ;  and  see  per  Parke, 
B.,  Lester  v.  Lazarus,  2  C.  M.  &  R. 
669. 

a.  Toppan  t;.  Jenness,  21   N,  H.  232. 

8.  For  an  application  of  the  rule  that 
a  mere  plea  of  set-off  is  an  acknowl- 
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only  set-oflf  is  pleaded.  But,  in  accordance  with  the  well-settled 
practice  that  the  defendant  may  plead  one  matter  of  defense  to 
part  of  the  plaintiff's  demand,  and,  in  the  same  plea,  another 
matter  of  defense  to  the  residue  of  the  demand,  it  is  admissible 
for  the  defendant  to  oppose  a  defense,  as  of  payment,  perform- 
ance, etc,  to  a  part  of  the  plaintiff's  claim  and  plead  a  set-off  as  to 
the  remainder.^  While  set-off  may  be  pleaded  to  a  single  count,* 
it  is  not  necessary  to  plead  it  expressly  to  any  particular  count.* 
Where  a  debtor  has  a  set-off  equally  applicable  to  two  demands 
against  him,  it  is  not  for  him  to  elect  which  demand  he  will  satisfy 
by  his  set-off  ;  but  the  court  will  direct  the  application  according 
to  the  equities  between  the  parties.*  Set-off  will  be  applied  on 
a  secured  rather  than  an  unsecured  claim.* 

As  has  been  substantially  stated  in  the  paragraph  next  above, 
if  the  defendant  files  and  sustains  his  set-off,  and  the  result  is 
not  only  that  he  owes  the  plaintiff  nothing,  but  that  the  plaintiff 
owes  him  a  balance  when  the  mutual  and  opposing  claims  are  ad- 
justed, the  generally  prevailing  rule  is  that  the  defendant  may 
have  judgment  and  execution  against  the  plaintiff,  in  that  action, 
for-the  balance  or  surplus  due  him.* 

e.  Plaintiff's  Right  of  Action — Nonsuit,— It  is  not  nec- 
essary, according  to  some  authorities,  to  entitle  the  defendant 
to  judgment   for  the    amount    of  a   cross-demand,   that    there 


edgment  of  the  justice  of  the  plaintiffs 
demand,  and,  if  not  sustained,  entitles 
him  to  a  judgment,  see  Ravmond  v, 
Kerker,  8i  III.  381. 

It  was  provided  by  statute  that 
"when  no  balance  is  found  due  to 
either  party,  no  costs  are  recoverable." 
Maine  Rev.  Stat.,  ch.  82,  par.  60.  Upon 
a  set-off  and  counter  set-off  in  an  ac- 
tion on  an  account  annexed,  an  instruc- 
tion that  if  the  jury  should  find  as 
much  due  the  defendant  as  there  was 
due  the  plaintiff  the  verdict  should  be 
for  the  defendant,  was  held  to  be  in 
contravention  of  this  statute  —  the 
proper  verdict  would  be,  "  nothing  due 
either  party."  Morgan  v.  Hefier,  68 
Me.  131. 

Interest. — It  has  been  said  that  jus- 
tice demands  that  the  claim  of  the 
debtor,  not  bearing  interest,  should  be 
set  off  against  that  of  the  creditor, 
drawing  interest,  as  of  the  time  it  be- 
came due  and  owing.  Meriwether  v. 
Bird,  9  Ga.  594. 

Where  an  auditor  found  that  the 
plaintiff  was  indebted  to  the  defendant 
at  the  time  the  suit  was  brought  to  a 
certain  amount,  which  was  then  a 
proper  subject  of  set-off  against  any 
demand  of  the  plaintiff  in  the  action, 
and  the  court,  in  making  the  set-off, 


brought  the  interest  on  the  plaintifTs 
claim  down  to  the  time  of  the  judg- 
ment, and  set  off  the  amount  of  the 
defendant's  claim  as  found  without  in- 
terest, it  was  held  that  the  court  erred, 
and  that  the  defendant's  claim  should 
have  been  applied  to  the  plaintiffs  as 
of  the  time  when  the  suit  was  brought. 
Tucker  v,  Jewett,  32  Conn.  563. 

1.  Roebuck  v.  Tennis,  5  T.  B.  Mon. 
(Ky.)  82;  Taylor  v.  Weister,  i  Litt. 
(Ky.)355. 

2.  Gibson  t^  Bell,  z  Bing.  (N.  Cas.) 
751;  27E.  C.  L.  562. 

8.  Noel  V.  Davis,  4  M.  &  W.  136. 

4.  Tallmadge  v,  Fishkill  Jron  Co., 
4  Barb.  (N.  Y.)  382,  the  court  by 
Harris,  T.,  citing  Collins  v,  Allen,  12 
Wend.  (N.  Y.)  356;  27  Am.  Dec.  130; 
U.  S.  V.  Prentice,  6  McLean  (U.  S.) 

65. 

B.  Putnam  v,  Russell,  17  Vt.  54;  42 
Am.  Dec.  478. 

6.  2  Pars.  Contr.  745;  Avery  v. 
Brown,  31  Conn.  398;  Hay  v.  Short, 
49  Mo.  139;  Good  V.  Good,  9  Watts 
(Pa.)  567;  Sumter  v,  Welsh,  i  Brev. 
(S.  Car.)  539;  Cowsar  v.  Wade,  2 
Brev.  (S.  Car.)  291.  See  Hart  v.  Mis- 
souri State  Mut.  F,  Ins.  Co.,  21  Mo. 
91. 

But  in  England  this  cannot  be  done; 
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should  be  something  proved  and  allowed  to  the  plaintiff.^  Other 
authorities  are  to  the  effect  that  there  can  be  no  set-off  where 
the  plaintiff  has  no  cause  of  action.* 

The  more  commonly  accepted  rule  is  that  the  filing  of  a  plea 
of  set-off  in  nowise  impairs  the  plaintiff's  right  to  a  discontinu- 
ance or  nonsuit.*  But  it  has  been  held  that  after  filing  a  plea  of 
set-off,  the  plaintiff  has  no  longer  a  right  to  take  a  nonsuit  with- 
out the  consent  of  the  plaintiff.*    In  yet  other  States  the  plaintiff 


the  defendant  must  bring  his  action  for 
the  surplus.  Hennell  v.  Fairland,  3 
Esp.  104. 

1.  Moore  r.  Wright,  4  111.  App.  443 ; 
Greenleaf  v.  Low,  4  Den.  (N.  V.)  168. 

2.  Claridge  v.  Klett,  15  Pa.  St.  255. 
It  has  been  held  that  no  judgment 

can  be  rendered  against  a  plaintiff  upon 
a  demand  against  him  by  way  of  set- 
off if  he  become  nonsuit ;  Sewall  v. 
Tarbox,  30  Me.  27;  or  if  he  discon- 
tinued his  action  by  leave  of  court. 
Cummings  v,  Pruden,  11  Mass.  206. 

In  Tennessee^  by  the  act  of  1815, 
ch.  58,  the  defendant  could  only  re- 
cover, by  means  of  a  set-off,  the  bal- 
ance, if  any,  in  his  favor,  and  could  not 
recover  at  all  if  no  claim  of  the  plaintiff 
was  proved  against  him.  Edington  r. 
Pickle,  I  Sneed  (Tenn.)  122.  Likewise 
under  section  2  of  the  act  of  1852,  the 
right  of  set-off  was  considered  inci- 
dental to  and  dependent  upon  the  fact 
of  the  plaintiffs  having  established  a 
right  of  recovery  against  the  defend- 
ant; this  failing,  the  right  of  set-off 
could  not  exist.  Brazelton  r.  Nashville 
R.  Co..  3  Head  (Tenn.)  570.  So,  under 
the  Tennessee  Code,  \  2923,  which 
authorizes  a  judgment  upon  a  set-off 
onlyTor  its  **  excess  "  over  the  plaintiff's 
demand,  there  can  be  no  judgment  in 
favor  of  the  defendant  in  a  case  where 
the  plaintiff  establishes  no  demand 
whatever  against  the  defendant.  East 
Tennessee,  etc.,  R.  Co.  v,  Galbraith,  i 
Heisk.  (Tenn.)  482;  Baker  r.  Grigsby, 
7  Heisk.  (Tenn.)  627. 

8.  Fowler  r,  Lawson,  15  Ark.  148; 
Bufllington  v,  Quackenboss,  ^  Fla.  196; 
McCann  r.  Boyers,  8  B.  Mon.  (Ky.) 
285;  Sewall  x\  Tarbox,  30  Me.  27; 
Cummings  v.  Pruden,  11  Miss.  206; 
Wooster  v.  Burr,  2  Wend.  (N.  Y.)  295; 
McCredy  v.  Fey,  7  Watts  (Pa.)  496; 
Usher  r.  Sibley,  2  Brev.  (S.  Car.)  32; 
Bremham  v.  Brown,  1  Bailey  (S.  Car.) 
262. 

See  Nonsuit,  vol.  16,  pp.  727,  et 
seq. 

In  Illinois^  it  is,  after  a  plea  of  set-off 
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has  been  filed,  within  the  discretion  of 
the  court  whether  to  g^ant  a  motion  by 
the  plaintiff  to  dismiss  the  suit.  Butler 
r.  Randall,  25  111.  App.  586. 

In  Maine^  the  statute  touches  on  the 
matter;  it  provides  that  the  time  of  the 
limitation  of  a  debt  or  contract,  filed  by 
way  of  set-off,  **  shall  be  computed  as  if 
an  action  had  been  commenced  there- 
for at  the  time  when  the  plaintiff's 
action  was  comhienced,  unless  the  de- 
fendant is  deprived  of  the  benefit  of  the 
set-off  by  the  non-suit  or  other  act  of 
the  plaintiff;  and  where  he  is  thus  de- 
feated of  a  judgment  on  the  merits  of 
such  debt  or  contract,  he  may  com- 
mence an  action  thereon  within  the 
time  limited."  Maine  Rev.  Stat.  (ed. 
1857),  p.  512. 

4.  Thomas  v.  Hill,  3  Tex.  270.  See 
Nonsuit,  vol.  16,  p.  727,  et  seq.; 
Discontinuance,  vol.  5,  p.  676.  n.  2. 

The  case  of  Riley  r.  Carter,  3  Humph. 
(Tenn.)  230,  is  in  terms  to  this  effect. 
But  in  Fowler  v.  Lawson,  15  Ark.  148, 
the  court  by  Scott,  J.,  comments  upon 
this  case  as  follows :  **That  case,  how- 
ever, originated  before  a  justice  of  the 
peace,  who  not  only  found,  upon  the 
trial',  a  balance  due  the  defendant,  but 
rendered  &  judgment  for  it  in  his  favor, 
which  was  appealed  from  the  circuit 
court,  where  the  plaintiff  was  refused 
leave  to  take  a  nonsuit,  and  that  refusal 
was  affirmed  by  the  Supreme  Court  of 
Tennessee." 

It  was  held  that,  after  an  account 
ordered  by  the  court  under  Tennessee 
Code,  ^  2924,  as  to  set-off  in  an  action 
at  law,  the  plaintiff  cannot  dismiss  his 
suit  without  the  defendants'  consent. 
Galbraith  v.  East  Tennessee,  etc.,  R. 
Co.,  II  Heisk.  (Tenn.)  169. 

In  assumpsit  on  account  it  was  held 
that,  after  the  defendant  had  filed  an 
account  in  set-off,  and  the  auditor  had 
reported,  the  plaintiff  could  not  then 
discontinue  without  the  defendant's 
consent.  Dyer  v,  Morris,  68  Me. 
472 ;  citing  Maine  Rev.  Stat.,  ch.  82^ 
♦  59- 
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may  dismiss  his  action  but  »cannot  thereby  interfere  with  the 
defendant's  cross-action  or  set-off.* 

/.  Failure  to  Use, — In  the  absence  of  evidence  of  any  mutual 
and  open  accounts,  a  set-off  may  be  withdrawn.* 

•The  distinction  between  set-off  and  a  defense  in  the  technical 
sense  is  well  illustrated  in  the  rule  that  a  set-off  may  be  used  or 
not,  at  pleasure.^  If  a  defendant  in  an  action  has  a  defense 
thereto,  he  must,  in  general,  defend  and  protect  his  rights ;  for, 
if  he  omit  to  do  so,  he  cannot  afterwards,  as  plaintiff,  sue  for  such 
rights.*  But,  unless  there  are  provisions  in  the  statutes  which 
expressly  provide  differently,  a  defendant  may  use  or  not  use  his 
claim  in  set-off  when  an  opportunity  is  presented,*  without  im- 


1.  Georgia  Code,  §  2907. 

Where  defendant  pleads  a  set-off, 
plaintiff  cannot,  by  refusing  to  proceed 
with  the  case,  defeat  defendant's  right 
to  recover  under  his  set-off;  and  the 
rule  is  the  same,  although  defendant 
may  have  discontinued  a  pending  ac- 
tion against  plaintiff  in  order  to  inter- 
pose his  claim  by  way  of  set-off  to 
plaintiffs  claim.  Simon  v,  Myers,  68 
Ga.74. 

In  Nebraska^  if  the  plaintiff  dismisses 
his  action  after  the  filing  of  set-off,  the 
clerk  should,  before  dismissal,  docket 
the  set-off,  with  claimant  as  plaintiff 
and  the  adverse  party  as  defendant. 
This  practice  was,  in  Rawalt  v.  Brewer, 
16  Neb.  444,  explained  substantially  as 
follows:  Suppose  A  B  commences  an 
action  against  C  D,  and  C  D  files  a  set- 
off. If  A  B,  after  the  set-off  of  C  D 
was  filed,  should  dismiss  his  action  and 
pay  the  costs,  as  in  this  case,  the  action 
would  not  proceed  further  under  that 
title.  That  action  would  be  dismissed, 
and  if  the  defendant  desired  a  trial  of 
his  set-off  or  cross-action,  the  justice 
would  make  the  proper  entry  in  his 
docket  showing  the  dismissal  of  the 
action,  the  set-off  of  the  defendant,  and 
give  it  the  proper  title,  C  D  v.  A  B, 
and  the  cause  would  proceed  under  that 
title,  as  C  D  would  be  the  plaintiff  in 
that  action. 

Comfart  cases  cited  in  Nebraska 
Consol.  SUt.  1891,  f  4644. 

In  louuay  the  dismissal  of  an  action 
without  prejudice  by  the  plaintiff  will 
not  entitle  him  to  a  dismissal  of  a  coun- 
terclaim. Sigler  V,  Hidy,  56  Iowa 
504. 

The  lovfa  Code,  f  2846,  in  providing 
Uiat  where  a  counterclaim  has  been  filed 
defendant  shall  have  the  right  to  pro- 
ceed to  the  trial  of  his  claim,  although 
plaintiff  may  have  dismissed  his  action 
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or  failed  to  appear,  was  construed  not 
to  contemplate  the  introduction,  by  de- 
fendant, of  a  cause  of  action  not  involved 
in  the  case  at  the  ti«ie  of  plaintiff's 
dismissal.  Page  v,  Sackett,  69  Iowa 
226. 

It  was  held  in  Kansas^  that  a  plain- 
tiff may,  after  having  been  allowed  to 
dismiss  his  action  without  prejudice, 
come  in  and  defend  against  the  defend- 
ant's counterclaim,  which  goes  to  trial 
as  if  the  defendant  were  plaintiff  and 
had  sued  upon  the  claim.  Sale  r. 
Bugher,  24  Kan.  432. 

8.  Bowen  v.  Pickett,  26  Kan.  219; 
Theobald  v,  Colby,  35  Me.  179;  Cary 
V,  .Bancroft,  14  Pick.  (Mass.)  315; 
25  Am.  Dec.  393;  Muirhead  v, 
Kirkpatrick,  5  W.  &  S.  (Pa.)  506; 
Gallagher  v,  Thomas,  2  Brews.  (Pa.) 
^31;  Dove  V.  Hanks,  3  McCord  (S. 
tar.)  558. 

But  under  the  Michigan  statute  a 
set-off  once  asserted  against  a  creditor's 
demand  upon  a  decedent's  estate  can- 
not be  withdrawn.  People  v.  Mc- 
Cutcheon,  40  Mich.  244. 

8.  Broughton  v.  Mcintosh,  i  Ala. 
103. 

4.  I  Whart.  Ev.,  %  789;  Holmes  v. 
Statler,  57  111.  209. 

B.  Bule  Under  the  Dootrlne  of  Ck>m- 
peniation  in  the  CiTll  Law.— The  differ- 
ence between  set-off  and  compensation 
of  the  civil  law  is  here  well  illus- 
trated. Under  the  civil-law  doctrine  of 
compensation  the  cross-debt  to  the 
same  amount  was,  by  mere  operation  of 
law,  and  independent  of  the  act  of  the 
parties,  extinguished,  consequently  the 
rule  in  the  civil  law  is  contrary  to  that 
stated  in  the  text.  2  Story  Eq.  Jur.,  % 
1440,  citing  Pothier  on  (5blig.,  n.  599 ; 
I  Domat,  b.  4,  tit.  2,  %  i,  art.  4.  It 
seems  to  resemble  our  payment,  in  this 
respect,  rather  than  set-on. 
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pairing  his  right  to  establish  his  cl^im  in  a  separate  action,*  or  to 
use  it  in  a  subsequent  action  by  the  same  plaintiff,*  or  to 
plead  it  to  an  action  on  the  judgment.*  And  where  the  defend- 
ant is  not  prepared,  at  the  time  the  plaintiff  sues  him,  to  prove 
his  demand,  it  is  most  advisable  not  to  plead  or  give  notice  of 
set-off,  for  in  case  he  should  go  into  evidence  upon  the  trial  in 
support  of  his  cross-demand,  and  fail  in  the  attempt,  he  cannot 
afterwards  proceed  jn  an  action  for  the  amount.*  It  is,  however, 
better  that  a  claim  should  be  settled  by  set-off,  when  that  can 
properly  be  done,  because  it  saves  both  expense  and  time  to  do 
this.  And  courts  have  censured  parties  for  not  pleading  a  de- 
mand by  way  of  set-off,  when  there  was  nothing  to  show  that  it 
might  not  have  been  made  perfectly  available  to  the  defendant 
in  that  way.  Besides,  the  possibility  of  the  plaintiff  in  the  action 
in  which  a  demand  can  be  set  off  becoming  insolvent  before  an 
independent  action  can  be  instituted  and  judgment  recovered, 
should  be  considered.  But  it  has  been  held  that  when  a  judg- 
ment creditor  becomes  insolvent  after  obtaining  his  judgment, 
equity  may  compel  allowance  of  any  set-off  the  debtor  may  have 
against  him,  though  it  existed  at  the  time  suit  was  brought,  pro- 
vided it  was  not  adjudicated  against  in  the  suit.* 


1.  Brown  v.  Pigeon,  2  Campb.  595; 
Baskerville  v.  Brown,  2  Burr.  1229; 
Brisbane  v,  Dacres,  5  Taunt.  148;  Gar- 
row  V,  Carpenter,  2  Port.  (Ala.)  359; 
De  Sjlva  v,  Henry,  3  Port.  (Ala.)  132; 
Broughton  v,  Mcintosh,  i  Ala.  103; 
Hobbs  7/.  Duff,  23  Cal.  596;  Morton  v. 
Bailey,  2  111.  213;  27  Am.  Dec.  767; 
Chicago,  etc.,  R.  Co.  v.  Field,  86  111. 
270;  Judah  V.  Brandon,  5  Blackf.  (Ind.) 
506;  Bartlett  v.  Pearson,  29  Me.  9; 
Minor  v.  Walter,  17  Mass.  237;  McEwen 
V.  Bigelow,  40  Mich.  215  ;  Huntoon  r. 
Russell, 41  Mich.  316;  Himes  v,  Barnitz, 
8  WatU  (Pa.)  39.  But  it  seems,  in 
Michigan^  that  costs  are  not  recover- 
able by  the  plaintiff  in  such  subsequent 
action.  Huntoon  v.  Russell,  41  Mich. 
316. 

So  the  statute  oi  New  Tork^  author- 
izing set-off  in  the  higher  courts  was 
held  to  be  not  compulsory,  and  that  the 
defendant  might  waive  the  set-off  and 
resort  to  an  action.  Carpenter  t>, 
Butterfield,  3  Johns.  Cas.  (N.  Y.)  146. 

It  was  held  that  one  who  fails  to 
make  n  set-off  at  law  cannot  have  re- 
lief in  equity,  although  the  omission  is 
due  to  surprise  or  accident,  unmixed 
with  negligence,  because  he  still  has  a 
legal  remedy  by  suit.  Hudson  v,  Kline, 
9Gratt.  (Va.)  379. 

2.  In  a  suit  to  enforce  a  vendor's 
lien  on  land,  it  was  held  that,  though 
the  plaintiff  had  obtained  a  judgment 
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on  the  note  for  the  unpaid  purchase 
money,  before  filing  a  bill  to  enforce  his 
lien  on  the  land,  the  defendant  was  not 
precluded  from  setting  off  a  cross-de- 
mand, which  would  have  been  available 
as  a  set-off  in  the  action  at  law,  bat 
which  was  not  introduced  in  that  suit. 
Weaver  v.  Brown,  87  Ala.  533. 

8.  Leake  Contr.  <2d  ed.)  1005;  Roach 
r.  Privett,  90  Ala.  391.  See  Weaver  r. 
Brown,  87  Ala.  533. 

4.  A  plea  to  an  action  of  debt,  al- 
leging that  in  a  former  action  brought 
by  the  defendant  against  the  plaintiff, 
the  latter  had  pleaded  a  set-off  in  re- 
spect of  the  same  money  now  sought  to 
be  recovered,  but  the  jury  had  found 
for  the  plaintiff,  on  which  judgment 
was  given,  is  a  good  plea  of  estoppel, 
and  the  plaintiff  cannot  reply  that  he 
was  not  prepared  to  support  his  plea  of 
set-off  at  the  former  trial.  Eastmure 
V,  Lawes,  7  Dowl.  431. 

B.  Chicago,  etc.,  R.  Co.  i;.  Field,  86 
111.  270.  See  Hughes  xk  M'Coun,  3  Bibb 
(Ky.)  254.  But  see  Wolcott  v,  Jones,  4 
Allen  (Mass.)  367. 

But  where  a  defendant  purposely 
omitted  to  set  off  certain  claims  in  an 
action  at  law,  and  afterwards  came  into 
equity  to  have  them  set  off  against  the 
judgment,  it  was  held  that,  under  the 
circumstances,  this  could  not  be  done. 
The  court,  by  Curtis,  J.,  said  :  "  He 
(the  complainant)   purposely  omitted 
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It  is,  in  the  statutes  of  some  States,  provided,  in  effect,  that  if 
the  defendant,  when  an  action  is  brought  against  him  in  which  a 
set-off  may  be  made,  neglects  to  set  off  his  claim,  a  subsequent 
suit  for  its  recovery  is  thereby  barred.*  In  order  that  a  suit  may 
be  barred  by  the  operation  of  a  statute  of  this  kind,  it  must  ap- 


to  set  off  these  alleged  claims  in  the 
action  at  law,  and  now  asks  a  court  of 
equity  to  trjr  these  unliquidated  claims 
and  ascertain  their  amount,  and  enable 
him  to  have  the  same  advantage  which 
he  has  once  waived,  when  it  was  di- 
rectly presented  to  him  in  the  regular 
course  of  legal  proceedings.  Coui^s  of 
equity  do  not  assist  those  whose  con- 
dition is  attributable  only  to  want  of 
due  diligence,  nor  lend  their  aid  to 
parties,  who,  having  had  a  plain,  ade- 
quate and  complete  remedy  at  law, 
have  purpose!}'  omitted  to  avail  them- 
selves of  it.  It  is  suggested  that  courts 
of  equity  have  an  original  jurisdiction 
in  cases  of  set-off,  and  that  this  juris- 
diction is  not  taken  away  by  the  stat- 
utes of  set-off,  which  have  given  the 
right  at  law.  This  may  be  admitted, 
though  it  has  been  found  exceedingly  dif- 
ficult to  determine  what  was  the  original 
jurisdiction  in  equity  over  this  subject. 
2  Story's  Eq.  Jur.,  656,  664.  But  what- 
ever may  have  been  its  exact  limits, 
there  can  be  no  doubt  that  a  partj' 
»ued  at  law  has  his  election  to  set  off 
his  claim,  or  resort  to  his  separate 
action.  And  if  he  deliberately  elects 
the  last,  he  cannot  come  into  a  court  of 
equity  and  ask  to  be -allowed  to  make  a 
different  determination,  and  to  be  re- 
stored to  the  right  which  he  has  once 
voluntarily  waived. 

"*  Similar  considerations  are  fatal  to 
the  plaintiff 's  claim  for  relief,  on  the 
ground  that  the  defendant  resides  out 
of  the  State,  and  that  therefore  he 
should  have  the  aid  of  a  court  of  equity, 
to  subject  the  judgment  at  law  to  the 
payment  of  the  complainant's  claim. 
When  the  complainant  elected  not  to 
file  these  claims  in  set-off  in  the  ac- 
tion at  law,  he  knew  that  defendant, 
who  was  plaintiff  in  that  action,  resided 
out  of  the  State.  If  that  fact  was 
deemed  by  the  complainant  insufficient 
to  induce  him  to  avail  himself  of  his 
complete  legal  remedy,  It  can  hardly  be 
supposed  that  it  can  induce  a  court  of 
equity  to  interpose  to  create  one  for 
him.'^  Hendrickson  v,  Hinckley,  17 
How.  (U.  S.)  443. 

1.  New  Jersey.  See  Schenck  v. 
Schenck,  10  N.  J.  L.  276. 


In  Pennsylvania^  it  is  provided  by 
the  act  of  March  20,  18 10,  that  in  an 
action  before  a  justice  of  the  peace,  the 
defendant  must  set  off  any  claim  which 
he  may  have  against  the  plaintiff  not 
exceeding  $100,  or  be  forever  barred  of 
its  recovery.  Herring  v.  Adams,  5  W. 
&  S.  (Pa.)  4^9. 

Where  a  justice  of  the  peace  issues 
his  process,  which  is  served  according 
to  law  on  a  defendant,  the  latter  can- 
not turn  round  and  sue  the  plaintiff  be- 
fore another  justice  for  any  debt  or 
demand  within  his  jurisdiction,  but 
must  submit  his  claim  by  way  of  set- 
off to  the  justice  before  whom  the  plains 
tiff  has  brought  his  suit.  Slyhoofv. 
Flitcraft,  i  Ashm.  (Pa.)  171;  White  v. 
Johnson,  3  Ashm.  (Pa.)  146. 

Under  this  act  an  employ^  cannot 
sue  for  wages  for  manual  labor  per- 
formed while  a  suit  by  the  master  in 
another  court  for  damages,  arising  from 
the  same  transaction  and  ex  contractu^ 
is  «till  pending  and  undetermined.  Fel- 
pel  V.  Hershour,  128  Pa.  St.  587. 

Where  a  party  is  sued  in  the  court  for 
the  trial  of  small  causes,  in  Ne-w  Jer- 
sey^ he  is  not  at  liberty  to  bring  a  cross- 
action  for  a  demand  which  is  the  subject 
matter  of  set-off;  if  not  claimed  as 
set-off,  the  right  to  recover  it  is  barred 
by  statute.  Righter  f.  Van  Riper,  3 
N.  J.  L.  715;  Johnson  t'.  Pennington, 
i«;  N.J.  L.  188;  Henry  v.  Milham,  13 
I^.  J.  L.  266. 

So  in  Illinois^  the  defendant  is  obliged 
to  set  off  his  debt  against  the  plaintiff's 
demand,  in  actions  before  justices  of 
the  peace.  Morton  v.  Bailey,  3  111.  213; 
27  Am.  Dec.  767. 

The  seventh  section  of  the  act  of 
Pennsylvania  of  March  20,  1810,  only 
requires  a  defendant  to  make  a  set-off 
when  his  demand  against  a  plaintiff 
does  not  exceed  the  sum  of  $100.  Where, 
therefore,  the  demand  of  a  defendant 
which  was  founded  on  a  book  account 
exceeded  the  sum  of  $100,  it  was  held 
that  he  was  not  bound  to  submit  par- 
ticular items  or  aiyr  part  of  his  demand, 
by  way  of  set-off  against  the  claim  of 
the  plaintiff,  to  the  jurisdiction  of  the 
justice,  before  whom  the  plaintiff  had 
brought  his  suit;  and  that  he  was  not 
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pear  that  the  suit  by  the  defendant  was  one  in  which  a  set-off 
might  be  had,*  and  that  the  pjaintiff*s  claim  was  a  proper  subject 
of  set-off,  and  might  have  been  so  employed  by  the  plaintiff  when 
he  was  defendant  in  the  former  action.*  Although  a  joint  and 
several  note,  being  a  separate  debt  against  each  of  the  makers  as 
well  as  a  joint  debt  against  both,  may  be  set  off  in  a  suit  by 
either  of  the  makers  against  the  holder,  the  holder  is,  neverthe- 
less,  not  bound  to  set  it  off.* 

g.  Relinquishment  and  Deprivation  of  Right. — It  has 
been  held  that  the  right  of  set-off  may  be  insisted  on,  though  an 
express  promise  has  been  made  to  relinquish  it.*  Although  goods 
were  to  be  paid  for  in  ready  money  when  delivered,  it  was,under 


barred  by  his  neglect  or  refusal  so  to 
do  from  recovering  any  part  of  his  said 
demand,  in  a  subsequent  suit  against 
such  party  plaintilf.  Simpson  t;.  Laps- 
ley,  3  Pa.  St.  459. 

1.  Since  the  defendant  cannot  set 
off  in  an  action  of  trespass,  it  is  cer- 
tainly no  objection  to  the  defendant's 
set-off  in  an  action  of  assumpsit,  that 
the  defendant  had  not  pleaded  his 
set-off  in  a  former  action  of  tres- 
pass. Allen  V.  Horton,  7  Johns.  (N. 
Y.)  23. 

2.  Where  the  plaintiff,  in  a  justice's 
court,  declared  on  a  special  contract, 
by  which  the  defendant  agreed  to 
transfer  to  him  $1,000  worth  of  railroad 
stock,  and  to  pay  him  $50  in  goods, 
but  claimed  damages  to  $100  only,  and 
the  defendant  pleaded  that  in  a  former 
action,  on  contract,  brought  by  himself 
against  the  plaintiff  before  a  justice,  the 
plaintiff  had  neglected  to  set  off  his 
present  demand,  held  that  the  plea  was 
bad,  because  the  demand  was  either 
unliquidated  or  was  for  $1,050;  and  in 
either  case,  could  not  have  been  set  off 
in  the  former  action.  Babcock  v.  Peck, 
4  Den.  (N.  Y.)  292. 

In  an  action  on  a  promissory  note, 
it  is  sufficient  excuse  for  not  filing  such 
note  in  set-off,  in  a  former  action  by 
the  defendant  against  the  plaintiff  that 
such  note  was,  at  the  time  of  the  former 
trial,  out  of  the  plaintifTs  hands  by  as- 
signment. Boylan  r.  Vighte,  2  N. 
J.  L.  95. 

It  was  held  that  where  the  plaintiff 
objects  to  admissibility  of  a  note  in  set- 
off, when  offered  by  "the  defendant,  he 
cannot  afterwards,  in  an  action  upon 
such  note,  object  that  it  was  not  set  off 
in  the  former  action.  Phinney  v. 
Earle,  9  Johns.  (N.  Y.)  352. 
3.  Culver  r.  Barney,  14  Wend.  (N.  Y.) 


161.  The  court  by  Sutherland,  J.,  said: 
''By  doing  so,  and  taking  judgment 
against  the  plaintiff  for  the  balance 
which  would  have  been  found  in  his 
favor,  he  would  probably  have  lost  his 
remedy  against  the  other  maker.  He 
could  not  afterwards  have  sued  him 
upon  the  note.  The  demands  which 
the  defendant  must  set  off  are  demands 
against  the  plaintiff  in  the  action,  and 
not  against  the  plaintiff  and  some 
other  person  either  jointly  or  sever- 
ally." 2  New  Tork  Rev.  Stat.  236,  § 
50,  subd.  7. 

4.  Though  the  debt  from  the  defendant 
arises  on  a  loan  by  the  plaintiff,  on 
making  of  which  the  defendant  prom- 
ised not  to  set  off  his  demand  against 
the  plaintiff,  such  demand  ma^  never- 
theless, be  availed  of  in  set-of).  Lech- 
mere  V.  Hawkins,  a  Esp.  626;  Taylor  r. 
Okey,  13  Ves.  180. 

It  was  held  that  the  words,  "  without 
defalcation  for  value  received,'*  in  a 
sealed  note,  do  not  preclude  the  defend- 
ant in  an  action  thereon  from  making 
the  defense  of  set-off.  Louden  i*.  Tif- 
fany, 5  W.  &  S.  (Pa.)  367. 

But  in  Missouri  it  was  held  that  a 
set-off  cannot  be  pleaded  to  an  action 
on  a  note  made  "  payable  without  defal- 
cation." Collins  I'.  Waddle,  4  Mo. 
452  ;  Maupin  7'.  Smith,  7  Mo.  402.  But 
see  Baker  r.  Brown,  10  Mo.  396. 

It  has  been  decided  that  an  express 
agreement  by  a  broker  that  he  will  sell 
goods  for  his  principal,  and  pay  over 
the  whole  proceeds,  without  setting  off 
a  debt  then  due  to  him  from  his  princi- 
pal, is  not  binding  upon  the  broker,  so 
as  to  deprive  him  of  his  legal  right  of 
lien  or  set-off,  even  though  the  plain- 
tiff declare  specially  upon  such  agree- 
ment. McGillivray  v.  Simson,  2  C.  & 
P.  320;  9  D.  &  R.  35;  12  E.  C.  L.  146. 
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the  English  statute,  held  Jthat  the  defendant,  in  a  suit  for  the 
price,  might  plead  a  set-off.^ 

A  party  cannot  be  deprived  of  his  right  of  set-ofi  by  anything 
less  than  a  contract.*  A  person  owing  a  balance  upon  an  ac- 
count, but  having  a  greater  sum  due  him  for  merchandise  subse- 
quently furnished,  is  not  estopped  from  pleading  the  latter  as  a 
set-off,  by  a  promise  to  pay  the  former  balance.  Such  promise  is 
without  consideration  to  support  it,  unless  in  consequence 
thereof  the  promisee  has  acted  so  as  to  alter  his  previous  position, 
and  the  breach  thereof  would  operate  to  his  injury.*  One  who 
has  given  a  bond  to  secure  the  payment  of  an  unliquidated  de- 
mand against  which  he  has  a  set-off,  may  plead  his  set-off  in  an 
action  on  the  bond,  although  he  did  not  reserve  the  right 
therein.*  Similarly,  if  the  maker  of  a  note,  having  an  equitable 
set-off,  which  is  available  against  an  assignee  after  maturity,  exe- 
cutes a  mortgage  to  the  assignee  to  secure  the  payment  of  the 
note,  this  does  not  estop  him  from  afterwards  setting  up  against 
the  assignee  his  equitable  set-off.*  So,  where  a  vendor  takes  a 
guaranty  from  a  third  person  for  goods  sold  and  delivered,  their 
value  may,  notwithstanding,  be  set  off  by  the  vendor  in  an  action 
against  him  by  the  vendee.® 

It  seems  that,  under  the  general  well-settled  doctrine  that  a 
person  may  waive  many  statutory  or  constitutional  provisions 
intended  for  his  benefit,  a  party  entitled  to  a  right  of  set-off  may 
waive  it  by  an  agreement  deliberately  made  upon  a  good  consid- 
eration.'^      So,   an   agent   or  attorney  who,  by  virtue   of  special 

1.  Leake  Contr.  (2d  ed.)  1005;  Eland  note   previously    given   him  by   A    in 

V.  Karr,  X  East  375;    Chapman  v.  La-  settlement    of'A*sold    debt    to    him. 

throp,6  Cow.  (N.  Y.)  no;  16  Am.  Dec.  Lloyd's  Appeal,  95  Pa.  St.  518. 

433;  See  Clarke  v.  Fell,  4  B.  &  Ad.  404;  8.  Hodgen  v.  Kief,  63  111.  146. 

24  E.   C.    L.  87;  Ex  parte  Fletcher,  The  giving  of  new  notes  in  renewal 

L.  R.,  6  C.  D.  350.  of  some  given  for  a  defective  machine, 

In  an  action  for  goods  sold  at  auction  on   the   agreement    that  it  should   be 

for  cash,  the   defendant  may  set  off  the  made  good,  is  not  a  waiver  of  the  right 

plaintiffs  note.     Stettinius  v,  Myer,  4  to    a    counterclaim     for    said    defects. 

Cranch  (C.  C.)  349.  Case  v.  Grim,  77  Ind.  565. 

In  Louisiana  the  statute    {Louisiana  4.  Van  Sandt  v,  Dows,  63  Iowa  594; 

Rev.    Code,  ,art.   2210)   provides    that  50  Am.  Rep.  759. 

compensation     shall    not     take    place  B.  Carrol  t;.  Malone,  28  Ala.  521. 

against  a  claim  for  the  restitution  of  a  6.  Dunmore  v.  Taylor,  Peake  41. 

thing  of  which  the  owner  has  been  un-  7.  Gutchess    v,    Daniels,    49  N.  Y. 

justly  deprived.     And  it  was  held  that  605;  Tagg  v.  Bowman,  108  Pa.  St.  273; 

compensation  cannot  be  set  up  to  ex  tin-  56  Am.  Rep.  204.  See  Allgoever  v.  Ed- 

guish  a  claim  for  the  price  of  commodi-  munds,  66  Barb.  (N.  Y.)  579. 

Bessoldforcash,  possession  whereof  was  The  execution  after  the  rendering  of 

obtained  by  a  breach  of  trust.    This  de-  services  by  the  maker  of  the  note  to  the 

fense  rests  essentially  on  good   faith,  payee  of  a  promissory  note  with  a  cog- 

Mutual  Nat.  Bank  v.  Keenan,  35  La.  if<7t'i7authorizingtheentry  of  judgment 

Ann.  1129.                                         *  thereon,  was  considered  a  waiver  of  the 

8.  Reed  v.  Penrose,  36  Pa.  St.  234.  right  to  interpose  the  value  of  such 
So,  on  the  distribution  of  the  estate  of  services  as  a  set-off  to  the  note;  and,  in 
A's  employer,  it  was  held  that,  in  the  such  case,  the  court  refused  to  stay  pro- 
absence  of  any  express  contract  to  the  ceedings  on  the  judgment,  it  not  ap-- 
contrary,  wages  unpaid  should  be  ap-  pearing  that  services  of  any  material 
plied  to'  the  judgment  on  a  judgment  value  had  been  rendered  since  the  exe- 
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authority,  has  received  money,  cannot,  when  sued  by  his  princi- 
pal, set  off  a  debt  due  to  himself  in  a  matter  not  arising  out  of 
his  agency.  By  accepting  the  special  trust  he  waives  the  general 
right  of  set-off.*  An  agreement  to  pay  in  a  specific  way  has  been 
held  to  waive  the  right  of  set-off.* 

//.  Set-off  Against  a  Set-off. — The  right  to  set  off  was 
designed  to  protect  a  defendant ;  consequently  there  cannot,  under 
the  generally  prevailing  statutes,  be  a  set-off  against  a  set-off.' 


cutton  of  the  note  and  cognovit.  Gross 
V,  Wearv,  90  111.  256. 

Where  the  parties  had  expressly 
agreed  that  a  particular  question  should 
be  tried  between  them,  the  court  re- 
fused the  defendant  the  advantage  of  a 
set-off,  which  it  was  the  intention  of 
both  parties  he  should  not  have.  Gould 
V.  Oliver,  6  Scott  648. 

M,  being  a  housekeeper  with  a  fam- 
ily, and  owning  but  one  cow,  agreed  to 
sell  her  to  W,  to  enable  him  to  buy  an- 
other that  gave  milk,  W  knowing  at  the 
time  the  object  of  the  sale.  Held^  that 
M.  was  entitled  to  recover  the  whole 
price  of  the  cow  in  money  from  W,  and 
the  latter  could  not  set  off  against  it  any 
debt  he  might  hold  against  him.  Muf- 
liken  v.  Winter,  2  Duv.  (Ky.)  256;  87 
Am.  Dec.  495. 

1.  In  Tagg  V.  Bowman,  108  Pa.  St. 
273»  56  Am.  Rep.  206,  the  court  by 
Sterrett,  J.,  said  :  "  The  receipt  of 
money  by  one  person  from  another,  to 
be  applied  to  a  specific  purpose,  implies 
an  agreement  on  the  part  of  the  former 
not  to  apply  it  to  any  other  use,  and,  of 
course,  not  to  his  own  by  pleading  a 
set-off.  Smuller  v.  Union  Canal  Co., 
37  Pa.  St.  68;  Bank  of  U.  S.  v,  Macal- 
e8ter,9  Pa.  St.  475;  Ardesco  Oil  Co.  r. 
North  American  Oil,  etc.,  Co.,  66  Pa. 
St.  375.  In  Simpson  v.  Pinkerton,  10 
W.  N.  C.  (Pa.)  42^,  we  held  that  an 
attorney  at  law  or  Kn  fact  employed  to 
collect  a  claim,  when  he  has  received 
the  money,  has  no  right  to  set  off  an 
antecedent  debt  or  claim  of  his  own 
against  his  constituent,  without  first 
showing  that  the  latter  agreed  he  might 
retain  his  demand  out  of  the  money. 
It  was  also  ruled,  in  Middletown,  etc., 
Turnpike  Road  v.  Watson,  i  Rawle 
(Pa.)  330,  that  an  agent  of  the  company, 
who  had  received  money  to  its  use, 
could  not  in  a  suit  against  him  set  off 
debts  of  the  company  which  he  had 
paid,  without  showing  he  had  authority 
to  pay  them.  It  is  there  said  :  'As 
long  as  the  agent  acts  within  the  scope 
of  his  authority,  and  no  longer,  he  is 


protected.  It  was  the  duty  of  Watson 
to  collect  and  pay  over  the  funds  as 
thej'  came  into  his  hands.  It  was  for 
the  company  to  direct  the  application 
of  the  money  when  in  the  treasury'  or 
under  their  control,  to  the  discharge  of 
their  debts,  the  repair  of  the  road,  or 
whatever  purposes  they  might  suppose 
most  beneficial  to  the  corporation. 
This  they  have  been  prevented  from 
doing  by  an  assumption  of  power  by 
their  agent  and  a  misapplication  of  the 
funds  of  the  company.  If  such  a  breach 
of  trust  should  be  permitted,  it  would 
in  practice  lead  to  great  abuses  by  in- 
troducing a  scene  of  speculation  and 
fraud  the  most  disastrous,  and  of  the 
most  secret  and  dangerous  nature.  A 
principal  may  give  a  special  authority 
to  his  agent  to  settle  and  liquidate  his 
debts;  but  previous  to  the  introduction 
of  such  a  defense  to  a  suit  brought  for 
money  had  and  received  as  agent,  the 
special  authoritj'  should  be  shown.* " 

2.  Where  the  plaintiff  had  given  the 
defendant  a  note  payable  in  work,  it 
was  held  that  such  note  could  not  be 
set  off  in  an  action  by  him  against  de- 
fendant for  a  money  demand,  although 
such  debt  accrued  ^r  the  same  kind  of 
work.     Prather  v.  McEvoy,  7  Mo.  598. 

8.  Hall  V.  Cook,  i  Ala.  629;  Hud- 
nail  V,  Scott,  2  Ala.  569 ;  Hill  v.  Roberts, 
86  Ala.  523;  Spencer  v,  Almoney,  56 
Md.  551;  Ulrich  V.  Berger,  4  W.  &  S. 
(Pa.)  19;  Gable  v.  Parry,  13  Pa.  St.  181. 

Where  the  defendant  has  by  mistake 
overpaid  the  amount  actually  borrowed 
by  him,  and  in  an  action  brought  to  re- 
cover the  money  loaned,  sets  up  the 
fact  by  waj'  of  counterclaim,  the  plain- 
tiff cannot  set  up  by  way  of  set-off  that 
the  defendant  is  indebted  to  him,  in 
dealings  and  transactions  between  them 
entirely  distinct  from  and  foreign  to 
the  subject-matter  of  the  issues  made 
bv  the  petition,  answer,  and  counter- 
claim, and  such  claims  of  set-off  are 
properly  rejected.  West  v.  Meddock, 
16  Ohio  St.  417. 

But  under  the  Massachusetts  statutes 
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/.  Construction  of  Statutes— Lex  Loci.— Statutes  of  set- 
off, being  regarded  as  remedial  acts,  tending  to  prevent  circuity 
of  action,  and  thus  settle  controversies  speedily,  are  to  be 
liberally  construed.*  As  a  general  rule,  equity,  in  relation  to 
set-off  as  in  other  matter,  follows  the  law;  courts  of  equity, 
except  in  cases  where  there  exist  special  supervenient  equities, 
which  justify  them  in  granting  relief  beyond  the  rules  of  law,* 
follow  the  course  adopted  in  the  construction  of  the  statutes  by 
courts  of  law.* 

Set-offs,  being  allowed  in  order  to  prevent  multiplicity  of  actions, 
ought  not  to  be  so  allowed  as  to  be  themselves  the  cause  of  new 
disputes.*     Since  the  right  of  set-off  was  considered  a  mere  mat- 


{Massackusetts  Gen.  Stats.,  ch.  130),  a 
plaintiff  may  file  a  set-off  to  the  defend- 
ant's set-off.  Galligan  v.  Fannan,  9 
Allen  (Mass.)  192. 

In  Indiana,  the  plaintiff,  in  a  suit  on 
a  note  where  a  set-off  is  filed,  may  put 
in  a  counterclaim  to  reduce  the  set-off. 
Turner  v.  Simpson,  12  Ind.  413. 

If  plaintiff  has  a  note  and  an  account 
against  defendant,  he  may  sue  on  the 
note,  and  reply  the  account  as  a  set-off 
against  an  equal  amount  pleaded  as  a 
set-off  by  defendant.  He  may  do  this 
if^he  held  the  claim  which  he  seeks  to 
set  off  at  the  time  the  defendants'  plea 
was  filed;  it  is  not  necessary  that  the 
claim  replied  should  be  held  by  the 
plaintiff  at  the  time  his  action  was 
commenced.     Blount  v.  Rick,  107  Ind. 

338. 

1.  Sargent  v.  Southgate,  5  Pick. 
(Mass.)  312;  16  Am.  Dec.  409;  Rich- 
ards V.  Blood,  17  Mass.  66  ;  Temple  v, 
Scott,  3  Minn.  419;  Chandler  v.  Drew, 
6  N.  H.  469;  26  Am.  Dec.  704;  Cham- 
boret  V,  Cagney,  10  Abb.  Pr.  N.  S.  (N. 
Y.)3i;  Good  v.  Good,  5  Watts  (Pa.) 
116.  See  Tniesdell  v.  Wallis,  4  Pick. 
(Mass.)  63. 

a.  Sec  infra,  this  title,  note,  Equity 
Jurisdiction  as  to  Set-offs,  p.  2x7. 

8.  Green  t/.  Farmer,  4  Burr.  2214; 
Greene  r.  Darling,.  5  Mason  (U.  S.) 
301 ;  Jackson  v.  Robinson,  3  Mason  (U. 
S.)  138;  Tuscumbia,  etc.,  R.  Co.  v. 
Rhodes,  8  Ala.  206;  McKinley  v.  Win- 
ston, 19  Ala.  301 ;  Cave  v.  Webb,  22 
A^*-  583;  Simmons  v,  Williams,  27 
Ala.  507;  Jones  v.  Brevard,  59  Ala. 
499;  Brown  v,  Scott,  87  Ala.  453;  Nag- 
Icc  V.  Palmer,  7  Cal.  543;  Palmer  v. 
Green,  6  Conn.  16  ;  Jordan  v.  Jordan, 
12  Ga.  77;  Elder  v,  Lasswell,  2  Blackf. 
(Ind.)  349;  Collins  v,  Jarquar,'  4  Litt. 
(Ky.)  X53;  Graham  v,  Tilford,  i  Mete. 
(Ky.)  X12;  Robertson  t>.  Parks,  3  Md. 


Ch.  71;  Gibbs  v,  Cunningham,  4  Md. 
Ch.  322;  Watkins  t;.  Zane,  4  Md.  Ch. 
13;  Scott  V,  Scott,  17  Md.  78  ;  Lock- 
wood  V.  Beckwith,  6  Mich.  168;  72  Am. 
Dec.  69  ;  Hendricks  v,  Toole;  29  Mich. 
340;  Brown  v.  Warren,  43  N.   H.  435; 


Black  V,  Whitall,  9  N.  t.  Eq.  572;  59 
Am.  Dec.  423;  Holbrook  v.  Union  F. 
Ins.  Co.,  6  Paige  (N.  Y.)  220;  Duncan 
V.  Lyon,  3  Johns.  Ch.  (N.  Y.)  351; 
8  Am.  Dec.  513 ;  Hackett  v,  Connett,  2 
Edw.  Ch.  (1^.  Y.)  73;  Lane  v.  Bailey, 
47  Barb.  (N.  Y.)  404;  Bell  v.  Ward,  10 
R.  I.  503. 

It  was  held  that  under  the  New 
York  Revised  Statutes^  set-offs  are 
allowed  in  the  court  of  chancery,  in 
the  same  manner  as  at  law ;  and  a 
statement  of  the  set-off  in  the  answer, 
and  proof  thereof,  at  the  hearing,  is 
sufficient  without  filing  a  cross-bill. 
Irving   V.   McKay,  10   Paige   (N.  Y.) 

In  Michigan  and  Colorado,  the  stat- 
utes provide  that,  in  suits  foe  the  re- 
covery and  payment  of  money,  set-offs 
are  to  be  allowed  in  equity  in  the  same 
manner,  and  with  the  like  effect,  as  in 
actions  at  law.  Laws  of  Michigan  (ed. 
1857),  p.  loio ;  Colorado  Stats.  1867,  p. 

93- 

4.  Mangle  v.  Stiles,  31  Pa.  St.  72. 

Since  the  purpose  of  allowing  set-off 
was  to  do  away  with  circuity  of  action, 
an  accounting  in  set-off  must  be  of  such 
a  character  that  the  record  will  protect 
the  party  against  an  action  relating  to 
the  same  matter.  So  where  the  plain- 
tiff had  purchased  a  horse  from  the  de- 
fendant for  $125,  but  had  been  taken 
back  by  the  defendant  on  the  plaintiff^s 
promise  to  do  what  was  right  about  it, 
or  to  leave  it  to  a  third  person,  it 
was  held  that  the  defendant  could  not 
set  off  a  claim  for  use  of  and  damages 
to  the  horse  while  in  the  plaintiff's  pos- 
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ter  of  grace,  it  was  held  that  a  creditor  cannot  compel  a  third 
person  who  has  had  mutual  dealings  with  him  and  his  insolvent 
debtor  to  assist  the  former  in  obtaining  a  set-off.* 

The  right  of  set-off  belongs  to  the  remedy,  and  is  therefore  to 
be  governed  by  the  law  of  the  place  where  the  action  is  brought.* 
So,  a  foreign  statute  of  set-off,  going  merely  to  the  remedy,  will 
not  be  regarded  as  affecting  a  debt,  but  the  lex  fori -wxW  exclu- 


session,  since  a  recovery  by  the  defend- 
ant for  "  use  and  damage  "  to  the  horse 
would  be  no  answer  for  the  plaintiff  in 
a  suit  by  the  defendant  for  the  value  of 
the  horse  when  sold,  nor  for  the  differ- 
ence in  value  when  taken  on  resale. 
Stevens  v.  Blen,  39  Me.  420. 

In  an  action  for  damages  for  breach 
of  special  contract,  the  breach  consist- 
ing of  negligence  in  keeping  the  plain- 
tiff's sheep,  whereby  some  were  greatly 
injured,  and  others  died,  it  was  held 
that  the  defendant  could  not  deduct 
from  such  damages  the  amount  to  which 
he  was  entitled  for  the  keeping  of  the 
sheep.  Crowninshield  v,  Robinson,  i 
Mason  (U.  S.)  93.  The  court  said :  •*  In 
our  judgment,  the  true  rule  under  the 
circumstances  of  this  case,  is  to  esti- 
mate the  full  value  of  the  plaintiffs 
damages,  without  taking  into  account 
the  possible  claims  o(  the  defendants 
for  the  keeping  of  the  sheep.  If  the  de- 
fendants are  entitled  to  anything  for 
the  keeping,  they  may  recover  it  in  an- 
other form  of  action  to  the  extent  to 
which  they  can  show  a  performance  of 
their  contract,  and  a  benefit  derived  by 
the  plaintiC  A  recovery  in  this  action 
would  be  no  necessary  bar  to  such  a 
suit ;  and,  therefore,  the  plaintiff  might 
be  doubly  charged  if  the  deduction 
were  now  made.  Besides,  if  the  de- 
fendants were  entitled  to  a  meritorious 
compensation  equal  to  the  injury  sus- 
tained by  the  plaintiff,  then  upon  the 
ground  stated,  notwithstanding  such  in- 
jury, the  verdict  of  the  jury  ought  to  be 
tha't  the  defendants  are  not  guilty, 
which  would  throw  the  costs  of  the  suit 
upon  the  plaintiff.  And  certainly,  in 
that  event  a  judgment  for  the  defend- 
ants in  this  action,  would  be  no  bar  to 
an  action  on  a  quantum  meruit  for 
keeping  the  sheep ;  for  it  never  could 
judicially  appear  that  the  former  ver- 
dict was  given  upon  this  special  ground, 
and  not  upon  the  ground  that  the  plain- 
tiff had  sustained  no  injury.  The  verdict 
would  afiirm  nothing  but  a  general  find- 
ing in  favor  of  the  defendants;  and  the 
private  grounds  upon  which  the  jury 


proceeded  could  never  be  a  fit  subject 
of  inquiry,  even  supposing,  what  might 
well  be  doubted,  that  they  were  all 
agreed  on  the  same  grounds.  We  think 
it  safest,  though  the  point  is  certainly 
not  free  from  difficulty,  to  adhere  to 
the  old  doctrine,  and  to  confine  the 
later  doctrine  to  such  cases  only  where 
it  is  incontestable  that  the  parties  can- 
not be  prejudiced.  It  is,  at  most,  an 
equitable  offset  which  ought  not  to  be 
admitted  when  it  may  work  against 
equity.  The  case  might  have  admitted 
of  a  very  different  consideration  if  the 
present  defendants  had  brought  an  ac- 
tion upon  the  contract  for  compensa- 
tion for  keeping  the  sheep ;  for  to  such 
an  action  gross  negligence  and  injury 
would  be  a  complete  defense,  since  they 
would  establish  the  fact  of  a  non-per- 
formance \or  the  contract  according 
to  the  express  engagement  of  the  de- 
fendants. And  even  on  a  quantum 
meruity  such  negligence  or  injury 
might,  under  circumstances,  constitute 
a  bar  to  the  action,  or  be  proper  evi- 
dence to  reduce  the  amount  of  the 
compensation." 

1.  The  plaintiff  had  deposited  $3,000 
with  the  F.  &  M.  Bank;  he  then  got 
them  to  discount  his  note  for  $1,500. 
and  they  indorsed  it  to  defendant,  who 
had  collateral  to  secure  them  in  all 
such  transactions.  The  F.  &  M.  Bank 
became  insolvent,  and  this  suit  was 
brought  to  compel  defendants  to  ap- 
ply their  surplus  collateral  as  set-oflf 
to  this  note  of  $1,500.  The  demand 
was  not  allowed,  and  it  was  said  that 
thri  plaintiff  had  no  right  of  set-off 
either  at  law  or  in  equity.  Munger  v. 
Albany  City  Bank,  85  N.  Y.  580. 

2.  Greene  v.  Darting,  5  Mason  (U. 
S.)  201;  Roach  v.  Privett,  90  Ala.  591; 
Savery  v,  Savery,  3  Iowa  271 ;  Davis  f . 
Morton,  5  Bush  (Ky.)  160;  96  Am. 
Dec.  345;  Gibbs  r.  Howard,  2  N.  H. 
206;   Ruggles  v.  Keeler,  3  Johns.  (N. 

»  .)  2634  3  Am.  Dec.  482.     See  Second 


Nat.  Bank  v,  Hemingray,  31  Ohio  St. 
168 ;  Moore  v.  Tate,  87  Tenn.  725; 
Carver  v.  Adams,  38  Vt.  500. 
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sively  govern.^  It  has,  however,  been  submitted  by  good  author- 
ity that  when  a  foreign  statute  of  setoff  goes  to  extinguish  a  debt 
subject  to  it,  it  should  have  extra-territorial  force,* 

8.  In  What  Aotions  Available. — By  a  reference  to  the  terms  of  the 
more  commonly  adopted  statutes  of  set-off,  it  will  be  seen  that 
set-off  is  permitted  if  there  exist  mutual  debts  between  the  par* 
ties,  or,  according  to  some  of  the  statutes,  the  defendant  may  set 
off  those  claims  against  the  plaintiff,  which  are  defined  by  statute, 
when  an  action  is  brought  for  the  recovery  of  any  debt.*  And 
in  those  States  where  the  right  has  not  beeji  enlarged  to  counter- 
claim, a  set-off  will  be  permitted  only  in  actions  where  the  plain- 
tiff's demand  is  in  the  nature  of  a  debt.  It  cannot  be  resorted  to 
in  an  action  where  the  plaintiff  claims  unliquidated  damages,  i,  e.^ 
damages  which  cannot  be  ascertained  by  mere  calculation,  with- 
out  the  intervention   of  a   jury,*    Accordingly,  set-off   is  not 


1.  Mcjrer  V.  Cresser,  i6  C.  B.,  N.  S. 
646:  III  £.  C.  L.  644.  See  MacFarlane 
V.  Norris,  2  B.  &  S.  783;  no  E.  C.  L. 
782. 

In  a  suit  brought  in  Kentucky,  it 
was  held  that  the  laws  of  a  sister  State 
regulating  set-offs  to  notes  will  not  be 
enforced  in  an  action  on  a  note  made 
in  such  sister  State.  Bank  of  Galliopo- 
lis  V,  Trimble,  6  B.  Mon.  (Ky.)  599. 

2.  2  Whart.  Contr.,  ^  1009. 

8.  To  an  action  of  debt  on  an  account 
stated,  an  independent  debt,  not  in- 
cluded in  such  account,  may  be  set  off. 
Vujton  V.  Brenell,  i  Wa'sh.  (U.  S.) 
467. 

Where  a  bank  sues  a  depositor  for 
the  amount  of  an  overdraft,  there  is  a 
waiver  of  the  tort,  and  the  defendant  is 
entitled  to  the  right  of  set-off.  Bank 
of  U.  S.  V.  Macalester,  9  Pa.  St.  475. 

Where  the  defendant  had  received 
certain  money  belonging  to  plaintiffs, 
and  converted  it  to  his  own  use,  the 
amount  which  plaintiffs  were  entitled 
to  recover  was  not  considered  "un- 
liquidated or  uncertain'*  within  the 
Texas  Rev.  Stat.,  art.  649;  Jones  v. 
Hunt,  74  Tex.  657. 

Where  A  remitted  a  bill  of  exchange 
to  B  to  be  paid  to  a  third  person  on 
A's  account,  and  B  discounted  the  bill, 
but  did  not  pay  over  the  proceeds, 
upon  which  A  sued  him  in  assumpsit 
for  money  had  and  received,  it  was 
held  that  in  this  action  a  set-off  was 
admissible.  Thorpe  v.  Thorpe,  3  B.  & 
Ad.580;  23E.  C.  L.  146. 

«.  Hardcaatle  v,  Netherwood,  5  B.  & 
Aid.  93;  7  E.  C.  L.  37;  Crampton  v. 
Walker,  3  E.&  E.  321;  107  E.  C.  L. 
320;  Howlctt  V.  Strickland,  Cowp.  56; 


Hutchinson  v,  Reid,  3  Campb.  319; 
Colson  V,  Welsh,  i  Esp.  Cas.  378;  Mor- 
ley  V.  Inglis,  5  Scott  314;  Grant  v. 
Royal  Exch.  Assurance  Co.,  5  M.  &  S. 
439;  Crowninshield  v,  Robinson,  x 
Mason  (U.  S.)  93;  Collins  v,  Grose- 
close,  40  Ind.  414;  Wright  v.  Quirk, 
105  Mass.  44;  Barry  v.  Cavanagh,  127 
Mass.  394;  130  Mass.  436;  Tracy  v. 
Grant,  137  Mass.  181;  Smith  v.  Warner, 
16  Mich.  390;  State  v,  Modrell,  15  Mo. 
421;  Johnson  v.  Jones,  16  Mo.  494; 
Taylor  v.  Stout,  i  N.  J.  L.  53;  State  v. 
Welsted,  11  N.J,  L.  397;  Gould  v, 
Kelley,  16  N.  H.  1551;  Pattison  v.  Rich- 
ards, 22  Barb.  (N.  Y.)  143;  Titus  v. 
Himrcki,  39  Barb.  (N.  Y.)  581;  Wilmot 
V.  Hurd,  II  Wend.  (N.  V.)  584;  Os- 
born  V,  Etheridge,  13  Wend.  (N.  Y.) 

39;    Dowd   v.  Fawcett,  4  Dev.   (N. 

~ar.)  92;  Webster  v.  Lee,  6  Rand. 
(Va.)  519.  See  Burgess  v.  Tucker,  5 
Johns.  rN.  Y.)  105. 

The  Texas  statute  provides:  "If  the 
plaintiff's  cause  of  action  be  a  claira'for 
unliquidated  or  uncertain  damages, 
founded  on  a  tort  or  breach  of  cove- 
nant, the  defendant  shall  not  be  per- 
mitted to  set  off  any  debt  due  him  by 
the  plaintiff."     Texas  Rev.  Stats.,  art. 

In  determining  the  right  of  set-off  it 
was  said  that  a  claim  for  the  failure  to 
deliver  40)^  bushels  of  corn  alleged 
to  be  worth  $1.25  per  bushel,  based 
upon  a  verbal  contract  of  sale,  was 
unliquidated  in  its  nature.  Sanders  v. 
Bridges,  67  Tex.  93. 

Mutual  Oredita  Under  Bankrupt  Aeti. 
*— So,,  mutual  credits  cannot  be  pleaded 
by  way  of  set-off  under  the  bankrupt 
acts,  where  the  action  is  for  unliqui- 
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allowed  in  actions  for  a  tort,*  in  actions  upon  the  case  *  tres- 
pass,* detinue,*  replevin,*  or  trover.®  Nor  is  it  admissible 
in   an   action  to   recover  unliquidated   damages   for   breach  of 

dated  damages.  2  Chit.  Contr.  1285. 
No  set-off,  hy  reason  of  mutual  credit, 
could  be  pleaded  to  a  claim  hy  the  as- 
signees resulting  from  the  misapplica- 
tion of  the  defendant  of  money  placed 
in  his  hands  by  the  bankrupt  for  the 
purpose  of  meeting  his  acceptances, 
such  claim  being  held  to  be  for  un- 
liquidated damages.  Bell  v.  Carey,  8 
C.  B.  887;  6.;  E.  C.  L.  885;  Hill  v. 
Smith,  12  M.  k  W.  618. 

1.  Humphrey  r.  Merritt,  51  Ind. 
197;  Brown  v,  Phillips,  3  Bush  (Ky.) 
659;  Gould  V.  Kelley,  16  N.  H.  s6o; 
Keeler  r.  Adams,  3  Cai.  (N.  Y.)*84; 
Dean  v.  Allen,  8  Johns.  (N.  Y.)  390; 
Gottler  V.  Babcock,  7  Abb.  Pr.  (N.  Y.) 
392,  note;  Dygert  v,  Coppernoll,  13 
Johns.  (N.  Y.)  210;  Sanderson  v.  Penn- 
sylvania Coal  Co.,  102  Pa.  St.  370. 

A  tort  cannot  be  pleaded  as  a  set-off 
in  an  action  for  a  tort.  Hart  v,  Davis, 
21  Tex.  411. 

In  an  action  for  negligence  aifd 
breach  of  du^,  the  defendant  cannot 
claim  to  set  off  his  account  for  services. 
Collins  V,  Groseclose,  40  Ind.  414. 

a.  Bull.  N.  P.  181. 

8.  Allen  v.  Horton,  7  Johns.  (N. 
Y.)  23. 

In  an  action  for  trespass  for  disre- 
garding the  claim  of  the  debtor  to  the 
benefit  of  the  exemption  law,  the  debt 
cannot  be  defalked  against  the  plain - 
tiff^s  damages.  Wilson  v,  McElroy, 
32  Pa.  St.  82. 

4.  Bull.  N.  P.  181. 

B.  Fairman  v,  Fluck,  5  Watts  (Pa.) 
516 ;  Peterson  v.  Haight,  3  Whart.  (Pa.) 
1^0;  Beyer  v.  Fenstermacher,  2  Whart. 
(t>a.)  95. 

But  under  the  Iowa  Code,  ^  1740, 
where  the  plaintiff  in  replevin  sought 
restitution  of  cattle  and  damages  for 
their  detention,  it  was  held  that  the  de- 
fendants might  set  up  a  claim  in  set-off 
for  rescuing,  taking  care  of,  and  feeding 
them.    Dunham  v,  Dennis,  9  Iowa  543. 

Under  the  Kansas  statute  providing 
that  any  cause  of  action  arising  from 
contract,  whether  it  be  for  a  liquidated 
demand  or  for  unliquidated  damages, 
constitutes  a  set-off  against  any  action 
founded  on  contract  (.Kansas  Civ. 
Code,  ^^  94,  98),  it  was  held,  in  an  ac- 
tion of  replevin,  that  it  did  not  follow 
that  a  set-off  cannot  be  pleaded  in  a 
replevin  suit,  against  a  claim  to  the  re- 
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plevied  property  arising  from  contract. 
Gardner  v.  Risher,  35  Kan.  93.  But 
Johnston,  J.,  did  not  concur,  saying: 
"Under  our  statute  a  set-off  can" only 
be  pleaded  in  an  action  founded  on 
contract.  This  was  an  action  of  re- 
plevin, which  is  in  the  nature  of  a  tort, 
and  is  founded  upon  the  wrong  of  the 
defendant  and  not  upon  contract." 

In  a  later  case  in  the  same  State  it 
was  decided  that  a  set-off  cannot  be 
pleaded  as  a  defense  in  an  action  of  re- 
plevin. In  delivering  the  opinion  of 
the  court,  Johnston,  J.,  said  :  "  Such  ah 
action  is  founded  upon  the  wrong  or 
tort  of  the  defendant,  and  not  upon 
contract ;  and  §  98  of  the  code  specific- 
ally provides  that  *  a  set-off  can  be 
pleaded  in  an  action  founded  on  con- 
tract.' "  Kennctt  v.  Fickel,  41  Kan.  211. 

6.  Keaggy  v,  Hite,  la  111.  99;  Stow 
V.  Yarwood,  14  111.  434;  Dole  v.  Mc- 
Graw,  71  Mich.  106;  Fishwick  v, 
Sewcll,  4Har.  &  J.  (Md.)  303;  Dono- 
hue  V,  Henry,  4  E.  D.  Smith  (N.  Y.) 
163;  Moore  v,  Davis,  11  Johns.  (N.  Y.) 
144;    Arthur  v.  Sylvester,    105  Pa.  St. 

233- 

After  tender  of  the  amount  secured 
by  a  mortgage,  and  refusal  bv  the 
mortgagee,  he  cannot  set  it  off  in  an 
action  of  trover.  Fuller  v.  Parish,  3 
Mich.  211. 

Where  stock  was  pledged  as  security 
for  a  loan  of  money,  and  the  lender 
agreed  that  he  would  give  to  the  bor- 
rower thirty  days*  notice  to  redeem 
stock,  after  the  note  should  become 
due,  and  before  a  transfer  thereof,  and 
in  case  of  a  sale  of  the  stock,  to  pay  the 
borrower  the  balance,  after  satisfving 
the  note  and  $20  for  expenses,  and 
an  action  was  brought  by  the  bor- 
rower against  the  lender  to  recover 
damages  for  selling  the  stock  at  priv- 
ate sale,  and  without  notice  to  the 
plaintiff,  it  was  held  that  this  was  not 
an  action  in  trover  for  conversion,  but 
was  an  action  upon  contract  and  would 
admit  of  a  set-off.  Seaman  r.  Reeve, 
15  Barb.  (N.  Y.)  454. 

Under  the  Connecticut  statutes 
( Connecticut  Gen.  Suts.,  tit.  19,  'ch.  8, 
^^,  17,  18),  which  provides  that  in  all 
actions  for  trespass,  other  than  of  as- 
sault and  battery,  and  for  the  taking  of 
property  exempt  from  being  taken  on 
execution,  in  which  judgment  shall  be 
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contract.*     So    there    can   be    no  set-off    in    a    proceeding    in 


rendered  for  the  plaintiff,  the  defendant 
may,  upon  petition  to  the  same  court, 
be  allowed  to  set  off  against  such  judg- 
ment any  debt  that  he  may  hold  against 
the  plaintiff,  it  was  held  that  this  relief 
could  be  had  in  an  action  of  trover  for 
attaching  exempt  property.  Williams 
V.  Stratton,  45  Conn.  566. 

1.  George  v,  Cahawla,  etc.,  R.  Co.,  8 
Ala.  234;  Frick  v.  White,  57  N.  Y. 
103. 

In  an  action  for  the  recovery  of  dam- 
ages for  the  breach  of  a  warranty  in 
the  sale  of  goods,  the  defendant  is  not 
entitled  to  a  set-off  of  demands  against 
the  plaintiff.  Wilmot  v,  Hurd,  11 
Wend.  (N.  Y.)  584. 

A  set-off  cannot  be  pleaded  to  an 
action  of  covenant  for  uncertain  dam- 
ages. Warn  v.  Bickford,  7  Price  550 ; 
Weigal  V.  Waters,  6  T.  R.  488;  Dowd 
r.  Faucett,  4  Dev.  (N.  Car.)  92.  Nor 
can  it  be  opposed  to  an  action  for 
breach  of  covenant  to  deliver  specific 
articles.  Barnes  v.  Lloyd,  i  How: 
(Miss.)  584. 

It  has  been  held  that  a  set-off  is  not 
available  in  an  action  for  not  accepting, 
according  to  contract,  a  bill  of  exchange 
for  the  price  of  goods ;  Hutchinson  v, 
Reid,  3  Campb.  329;  nor  in  an  action 
for  breach  of  warranty  in  the  sale  of 
goods.  Wilmot  v,  liurd,  11  Wend. 
(N.  Y.)  584. 

Where  a  bill  of  exchange  was  deliv- 
ered by  A  to  B,  for  a  special  purpose, 
e,g.^  to  deliver  it  to  a  creditor  of  A,  in 
payment  of  a  debt;  but  B,  instead  of 
doing  this,  received  and  retained  the 
amount  of  the  bill,  it  was  said  that  if 
the  plaintiff  had  brought  a  special 
action  for  the  breach  of  duty,  there 
could  have  been  no  set-off,  because  it 
would  have  been  an  action  for  unliqui- 
dated damages,  but  it  was  held  that, 
since  the  plaintiff  declared  in  assumpsit 
for  money  had  and  received,  a  set- 
oflF  by  B  was  available.  Thorpe  v. 
Thorpe,  3  B.  &  Ad.  580;  33  E.  C.  L. 

Set-off  is  not  allowed  in  an  action  for 
not  indemnifying  plaintiff  from  certain 
taxes.  Cooper  v.  Robinson,  1  Chit.  161. 

It  has  been  held  that  a  set-off  cannot 
be  pleaded  to  a  special  count  for  not 
indemnifying  the  plaintiff  for  having 
been  forced,  as  the  accommodation  ac- 
ceptor of  a  bill,  to  pay  such  bill  with 
interest  and  expenses,  because  if  the 
contract  declared  upon  was  such  as 
might  entitle   the  plaintiff  to  recover 
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specml  damages,  the  statutes  of  set-off 
did  not  apply,  even  though  no  specifil 
damage  was  laid,  and  the  jury  might 
simply  give  damages  in  such  a  case  for 
the  manner  in  which  the  plaintiff  had 
been  forced  and  compelled  to  pay  the 
bill.  Hardcastle  v.  Netherwood,  5  B. 
&  Aid.  93;  7  E.  C.  L.  37. 

But  it  was  said  in  this  case  that  the 
defendant  might,  perhaps,  have  pleaded 
a  set-off  to  that  part  of  the  count 
which  charged  the  defendant  with  the 
amount  of  the  acceptance  paid  by  the 
plaintiff.  And  in  the  case  of  Cramp- 
ton  V.  Walker,  3  E.  &  E.  321 ;  30  L.  J. 
Qi  B.  19  ;  107  E.  C.  L.  330,  where  the 
action  was  to  recover  the  amount 
which  the  plaintiff,  as  the  accommoda- 
tion acceptor  of  the  bill,  had  been 
forced  and  obliged  to  pay,  and  also  the 
amount  of  the  costs  and  expenses  in- 
curred in  defending  and  settling  an  ac- 
tion brought  by  the  payee  against  the 
plaintiff  as  acceptor,  it  was  held  that 
set-off  might  be  pleaded  to  so  much  of 
the  declaration  as  related  to  the  plain- 
tiffs claim  in  respect  of  his  payment  of 
the  amount  of  the  bill  and  interest,  be- 
cause such  claim  was  a  liquidated  de- 
mand capable  of  being  ascertained  with 
precision  at  the  time  of  pleading,  and 
was  separable  from  the  rest  of  the 
claim,  though  mixed  up  with  it  in  one 
count,  but  that  set-off  could  not  be 
pleaded  to  the  costs  and  expenses  in- 
curred by  plaintiff,  but  not  paid,  and 
therefore  not  constituting  the  liquidated 
demand  to  which  a  set-off  could  be 
pleaded.  In  a  later  case,  where  the 
plaintiff  declared  on  an  agreement  by 
the  defendant  to  indemnify  the  plaintiff 
against  the  costs  which  he  might  be 
obliged  to  pay  in  a  certain  suit,  and  the 
declaration  alleged  that  the  plaintiff 
was  compelled  to  pay  the  sum  of  131/. 
i8j.  lod,  for  costs  in  the  said  suit, 
and  assigned  as  a  breach  that  the  de- 
fendant had  not  indemnified  the  plain- 
tiff, nor  paid  the  said  sum,  it  was  held 
that  a  plea  of  set-off  pleaded  to  so 
much  of  the  said  breach  as  related  to 
the  non-payment  of  the  said  sam  of 
131/.  185.  and  lod.  was  good.  Brown 
V.  Tibbits,  11  C.  B.  N.  S.855;  103  E.  C. 

L.  855. 

In  Action  on  Bonds. — So  set-off  is  not 
allowable  in  an  action  on  a  bond  con- 
ditioned for.  replacing  stock,  Gillingham 
V,  Waskett,  McCl.  198;  or  conditioned, 
not  against  the  payment  of  a  liquidated 
demand,    but,  to  indemnify  generally, 
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Attwool  V,  Attwool,  2  £.  &  B.  23;  75  E. 
C.  L.  23;  as  for  the  performance  of 
covenants,  Bull.  N.  P.  179;  2  Burr. 
1024. 

Thus,  in  an  action  upon  the  bond  of 
executors,  against  the  principals  and 
sureties,  alleging  breaches  in  various 
acts  of  misconduct  by  the  principals, 
the  damages  to  be  recovered  are  not 
necessarily  liquidated,  and  the  action 
is  not,  therefore,  one  in  which  a  set-off 
is  allowed.  State  v.  Modrell,  15  Mo. 
421. 

In  a  suit  upon  an  appeal  bond  for 
unliquidated  damages  a  set-off  was 
held  not  admissible.  May  v,  Kellar,  i 
Mo.  App.  381. 

In  an  action  on  a  bond  where  the 
failure  of  the  defendant  to  support  the 
plaintiff,  his  mother  and  sister,  was  al- 
leged as  a  breach,  it  was  doubted  by 
the  court  whether  the  defendant  could 
set  off  demands  against  the  plaintiff. 
Hepburn  r.  Hoag,  4C0W.  (N.  Y.)  57. 

But  where  a  bond  is  conditioned  for 
the  payment  of  an  annuity,  Collins  v. 
Collins,  2  Burr.  820,  or  of  liquidated 
damages,  Fletcher  v,  Dyche,  2  T.  R. 
32,  a  set-off  may  be  allowed.  In  an 
action  of  debt,  brought  on  the  penalty 
of  a  bond  conditioned  for  the  perform- 
ance of  the  award  of  arbitrators,  to  re- 
cover the  sum  awarded,  it  was  held  that 
the  defendant  might  set  off  a  debt  due 
to  him  from  the  plaintiff.  Burgess  v. 
Tucker,  5  Johns.  (N.  Y.)  105. 

In  an  action  on  a  bond  for  the  faith- 
ful and  honest  discharge  of  the  obli- 
gor's duty  as  agent,  where  the  specific 
allegation  of  the  breach  was  that  the 
defendant  did  not  compensate  the  plain- 
tiff for  the  loss  sustained  by  the  defend- 
ant's making  way  with  $395  received 
by  him  for  the  plaintiff,  it  was  held 
that,  as  the  precise  sum  thus  made  away 
with  by  the  defendant  would  compen- 
sate the  plaintiff  for  its  loss,  and  it 
would  necessarily  recover  neither  more 
nor  less  than  this  sum,  so  that  the 
breach  thus  alleged  was  obviously  the 
same  in  substance  as  though  the  breach 
had  been  a  non-pavment  of  this  sum, 
a  set-off  was  admissible.  Baltimore, 
etc.,  R.  Co.  V,  Jameson,  13  W.Va.  833 ; 
31  Am.  Rep.  775. 

In  Aetioni  on  Insnr^nce  Pollelei. — 
So  set-off  cannot  be  pleaded  in  an  ac- 
tion to  recover  a  partial  loss  on  a 
valued  policy  of  insurance.  Castelli  t;. 
Boddington,  x  £.  &  B.  66;  72  E.  C.  L. 
65;  Boddington  v,  Castelli,  i  E.  &  B. 
879;  72  E.  C.  L.879. 

E 


ven   though   the  loss  has  been  ad- 


justed, a  set-off  cannot  be  pleaded 
in  such  action.  Luckift  v,  Bushby,  13 
C.  B.  864;  76  E.  C.  L.  862;  24  Eng. 
L.  &  Eq.  2^6.  This  is  on  the  ground 
that  the  adjustment  does  not  make  the 
debt  so  ascertained  and  certain  as  to 
place  it  upon  the  footing  of  a  claim  for 
liquidated  damages.  While  the  ad- 
justment may  be  strong  evidence  to 
determine  the  amount  of  the  plaintiff's 
claim  upon  the  policy,  it  is  still  only  a 
mode  of  enabling  the  jury  more  easily 
to  arrive  at  the  proper  estimate.  In  a 
suit  upon  a  marine  policy  to  recover 
from  the  insurers  their  contributory 
share  payable  to  the  assured,  on  the 
adjustment  of  a  general  average,  after  a 
partial  loss,  it  was  held  that  the  insurers 
could  not  set  off  promissory  notes  due 
from  them  to  the  insured,  although 
they  had  assented  to  the  amount  to  be 
paid  by  them  on  the  policy,  provided 
such  set-off  would  be  permitted.  Diehl 
V.  General  Mut.  Ins.  Co.,  i  Sandf.  (N. 
Y.)  257. 

In  an  action  on  an  open  policy  of 
insurance  a  set-off  cannot  be  made 
even  though  the  plaintiff  claims  for  a 
total  loss.  Gordon  v,  Bowne,  2  Johns. 
(N.  Y.)  156. 

But.  in  an  action  on  a  policy  in  which 
there  IS  an  express  stipulation  that  the 
premium  due  shall  be  deducted  out  of 
any  loss  claimed,  the  premium  due  will 
be  deducted  from  the  amount  of  a 
partial  loss  ascertained  by  assessors. 
Livermorev.  NewburyportM.  Ins. Co., 
2  Mass.  232.  See  supra^  this  title,  note 
I,  p.  216. 

Statutes  AUowlng  Set-off  in  All  Ac- 
tions Founded  on  Ck>ntract. — ^The  stat- 
utes in  some  States  have  been  con- 
strued to  authorize  a  set-off  in  any  ac- 
tion ex  contractu^  although  it  be  for  the 
recovery  of  unliquidated  damages. 

Such  is  the  construction  in  Kansas 
where  the  statute  {Kansas  Civ.  Code, 
§94)  says:'  "A  set-off  can  only  be 
pleaded  in  an  action  founded  on  con- 
tract, and  must  be  a  cause  of  action 
arising  upon  contract,  or  ascertained 
by  the  decision  of  the  court."  Stevens 
V,  Able,  15  Kan.  584;  Read  v.  Jeffries, 
16  Kan.  534. 

And  the  same  construction  was  given 
to  the  statute  of  Nebraska  {Nebraska 
Code  Civ.  Pro.,  ^100),  which  is  an  exact 
counterpart  of  that  of  Kansas.  Raj- 
mond  V.  Green,  12  Neb.  215;  41  Am. 
Rep.  763. 

Under  the  Texas  statute,  a  claim  un- 
liquidated in  its  nature,  growing  out  of 
a  breach  of  contract,  is  subject  to  set- 
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rem.^  From  the  nature  of  a  tax,  a  debt  due  a  municipal  corpora- 
tion or  county  ior  taxes  cannot  be  offset  by  a  debt  due  the  cor- 
poration or  county.* 


off  by  an  unliquidated  claim  growing 
out  of  the  breach  of  a  different  contract. 
Sanders  v.  Bridges,  67  Tex.  93;  Bodman 
T'.  Harris,  20  Tex.  31. 

Under  the  Okie  Rev.  Stat.,  ^  5075, 
providing  that  **  a  set-off  can  only  be 
pleaded  in  an  action  founded  on  con- 
tract, and  must  be  a  cause  of  action 
arising  upon  contract  or  ascertained  by 
the  decision  of  a  court,"  it  was  held,  in 
an  action  on  account  for  the  sale  of  two 
organs,  that  a  breach  of  warranty  in  the 
sale  of  two  other  organs  was  properly 
pleaded.  Needham  v,  Pratt,  40  Ohio 
St.  186. 

Under  the  Kansas  statute,  where  the 
plaintiff  stated  such  facts  as  were  nec- 
essary to  sustain  an  action  to  recover 
chattels  on  the  implied  contract,  and 
none  showing  a  purpose  to  rely  on  the 
tort,  except  in  using  the  words,  '*  did 
convert  the  same  to  her  own  use  and 
benefit,"  it  was  held  that  the  defendant 
might  treat  the  action  as  ex  contractu^ 
and  plead  a  set-off.  Smith  v.  Mc- 
Carthy, 39  Kan.  308. 

In  a  suit  by  a  corporation  against  its 
former  treasurer  for  money  appropri- 
ated to  his  own  use,  it  was  held  that 
this  was,  within  the  meaning  of  the 
statute,  a  cause  of  action  founded  on 
contract,  against  which  a  set-off  was 
available.  St.  Louis,  etc.,  R.  Co.  v, 
Chenault,  36  Kan.  51. 

BtatatM  AUowlng  Bet -Off  In  Action  on 
Contract  or  Agreement,  Express  or  Im- 
plied.—In  Illinois^  under  a  statute  pro- 
viding that  a  defendant  *'  in  any  action 
brought  upon  any  contract  or  agree- 
ment, either  express  or  implied,  having 
claims  or  demands  against  the  plaintiff 
may  set  up  the  same  and  have  them 
allowed  him  upon  the  trial,*'  it  was  held 
that  a  judgment  is  not  a  contract  with- 
in the  meaning  of  the  statute,  and  that 
a  set-off  could  not  he  pleaded  in  an 
action  of  debt  upon  a  judgment  recov- 
ered in  a  sister  State.  Rae  v.  Hulbert, 
17  111.  572.  In  the  decision  of  this  case 
the  court,  by  Caton,  J.,  said:  "It  (the 
judgment)  is  the  conclusion  of  the  law 
upon  the  rights  of  the  parties,  and  it  is 
not  very  common  that  it  is  entered  up 
by  the  agreement  of  the  unsuccessful 
party,  but  the  reverse  is  generally  the 
case.  In  this  statute  the  words  *  action,' 
'contract '  and  *  agreement '  are  used  in 
their  ordinary  sense,  and  not  with  the 
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intention  of  embracing  every  imagin- 
able litigation  upon  every  cause  of 
action.  A  judgment  is  no  more  a  con- 
tract than  is  a  tort.  In  one  sense  it  is 
true  that  every  member  of  society  im- 
pliedly agrees  to  pay  all  judgments 
which  may  be  regularly  rendered 
against  him,;  and,  in  the  same  sense, 
does  he  impliedly  agree  to  make 
amends  for  all  torts  which  he  may 
commit.  No  one  will  pretend  that 
actions  for  torts  are  within  the  spirit 
and  intent  of  the  statute,  and  yet  they 
are  certainly  as  much  so  as  are  actions 
upon  judgments." 

Under  a  statute  requiring  that  the 
claims  against  which  a  set-off  is  allow- 
able must  be  founded  on  "  contract  ex.- 
press  or  implied,"  it  was  held  that  a 
plea  in  set-off  is  allowable  against  a 
claim  for  usury,  a  claim  for  usury  being 
founded  upon  an  implied  contract  with- 
in the  meaning  of  that  term  as  used  in 
this   statute.      Blair  v.   Ellsworth,    cc 

Vt.4.S. 

1.  See  2  Whart.  Contr.,  §  1030;  John- 
son V.  Lyttle's  Iron  Agency,  5  Ch.  Div. 
687;  22  M oak's  Rep.  399. 

A  set-off  cannot  be  made  in  an  ac- 
tion of  ejectment.  Nutwell  v.  Tongue, 
22  Md.  419. 

A  bill  in  equity  to  enforce  a  vendor's 
lien  has  been  considered  a  proceeding 
in  personam^  in  which  all  legal  set-offs 
are  allowable.  Hooper  v,  Armstrong, 
69  Ala.  343. 

In  Snlts  to  Foreolose  Mortgage. — In 
New  Jersey  it  is  considered  that  a  suit 
to  foreclose  a  mortgage  is  a  proceeding 
in  rem^  and  that  a  set-off  is  not  admis- 
sible therein.  Dolman  v.  Cook,  14  N. 
J.  Eq.  56;  Bird  v.  Davis,  14  N.  J.  Eq. 
467 ;  Parker  v,  Hartt,  32  N.  J.  Eq.  225. 

But,  under  the  statutes  of  New  T'ork, 
a  set-off  may  be  allowed  in  a  fore- 
closure suit.  Holden  v,  Gilbert,  7 
Paige  (N,  Y.)  208. 

And  see  Foreclosure  of  Mort- 
gages, vol.  8,  p.  231,  n.  I. 

2.  Apperson  v,  Memphis,  2  Flip.  ( U. 
S.)  363;  Himmelmann  v.  Spanagel,  39 
Cal.  389;  Finnegan  v.  Fernandina,  15 
Fla.  379;  21  Am.  Rep.  292;  Scobey  v. 
Decatur  Co.,  72  Ind.  551;  Newport, 
etc..  Bridge  Co.  v,  Douglass,  12  Bush 
(Ky.)  673;  New  Orleans  v.  Davidson, 
30  La.  Ann.  541 ;  31  Am.  Rep.  228 ; 
Cobb  V,  Elizabeth  City,  75  N.  Car.  i; 
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The  right  of  set-off  has  been  denied  in  penal  actions  for  taking 
usurious  interest.* 

But  it  is  not  needful  that  the  action  should  be  an  action  of 
debt ;  for  a  debt  may  be  recovered  by  the  action  of  assumpsit 
when  the  promise  is  not  under  seal,  or  in  an  action  of  covenant, 
when  it  is  under  seal,  as  well  as  by  the  action  of  debt ;  and  the 
material  question  is  not  what  the  action  is,  but  what  is  the  nature 
of  the  plaintiff's  demand.*  The  general  rule  has  been  laid  down 
by  some  judges,  and  in  some  statutes,  that  a  set-off  is  allowed 
only  when  the  suit  is  based  on  a  demand  which  could  itself  be 
used  as  a  set-off.* 


Galling  v.  Carteret  Co.,  92  N.  Car. 
536;  53  Am.  Rep.  432.  See  also  Mc- 
Cracken  v.  Elder,  34  Pa.  St.  239. 

Such  was  the  rule  in  the  civil-law 
doctrine  of  compensation.  Domat's 
Civ.  L.,  §  2299. 

So  it  was  held  that,  in  a  suit  on  a 
special  tax  bfll,  the  defendant  can  set 
off  a  debt  due  to  him  from  the  owner 
of  ihe  bill.  Kansas  v,  Ridenour,  84 
Mo.  253. 

See  also,  as  to  set-off  in  tax  proceed- 
ings, Hoffmire  v.  Rice,  22  Karf.  749 ; 
Nebraska  City  v,  Nebraska  Gas,  etc., 
Co.,  9  Neb.  339. 

But  it  has  been  held  that  a  set-off 
was  admissible  in  a  debt  on  bond  for  a 
penalty,  although  the  bond  had  been 
given  to  secure  the  collection  and  pay- 
ment of  public  taxes.  Concord  v, 
Pillsbury,  33  N.  H.  310. 

1.  It  has  been  held  that,  in  a  suit 
against  a  national  bank  under  U.  S. 
Rev.  Stat.,  ^  5198,  to  recover  penalties 
for  taking  unlawful  interest,  there  can 
be  no  set-off.  Morehouse  v.  Second 
Nat.  Bank,  30  Hun  (N.  Y.)  628;  Leba- 
non Bank  v.  Karmany,  98  Pa.  St.  65. 

But,  where  the  action  was  merely  to 
recover  usurious  interest  paid,  a  set- 
off was  allowed.  Blair  v,  Ellsworth,  55 
Vt.  415. 

A  plea  of  set-off  in  an  answer  **  for 
money  paid  to  the  plaintiff  for  the  use 
and  forbearance  of  payment  of  said 
sums,"  is  defective  in  not  charging  that 
the  money  so  paid  was  usurious  inter- 
est.    Wilson  V.  Flemfng,  23  Ind.  1 10. 

2.  See  4  Min.  Inst.,  pt.  i,  p.  057; 
Downer  v.  Eggleston,  15  Wend.  (N. 
Y.)  51;  Chambers  T^  Lewis,  n  Abb. 
Pr.  (N.  Y.)  210;  2  Hilt.  (N.  Y.)  591; 
10  Abb.  Pr.  (N.  Y.)  206;  Baltimore, 
etc.,  R.  Co.  V.  Jameson,  13  W.  Va.  833; 
31  Am.  Rep.  77^;  Birch  v.  Depeyster, 
4  Campb.  3S5,  by  Gibbs,  C.  J. 

So  it  was  said  in  a  decision  allowing 
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a  set-off  in  an  action  of  covenant,  that 
if  the  action  "  be  for  money  expressly 
ascertained,  whether  the  action  be  debt, 
covenant,  or  otherwise,  the  defendant  is 
unquestionably  at  liberty  to  plead  a  set- 
off." This  was  an  action  of  covenant. 
The  second  matter  assigned  for  breach 
in  the  plaintiflPs  declaration  was  the  de- 
fendant's failure  to  pay  plaintiff  twenty- 
five  dollars.  As  to  the  sum  mentioned 
in  this  second  breach  the  defendant 
pleaded  in  set-off  an  indebtedness  due 
him  from  the  plaintiff,  and  the  plea  was 
sustained.  Roebuck  v.  Tennis,  5  T.  B. 
Mon.  (Ky.)  83. 

3.  See  Montague  T'.  Boston,  etc..  Iron 
.Works,  97  Mass.  502  ;  Smith  v.  Warner, 
16  Mich.  390;  State  v.  Modrell,  15  Mo. 
421;  Wilmot  r.  Hurd,  11  Wend.  (X. 
Y.)  584;  Osbornr.  Etheridge,  i3Wend. 
(N.  Y.)  339; »  Downer  v.  Eggleston,  15 
Wend.  (N.  Y.)  51;  Hills  i^.  Tallman, 
21  Wend.  (N.  Y."^)  674;  Diehl  v.  Gen- 
eral Mut.  Ins.  Co.,  I  Sandf.  (N.  Y.)  257; 
Gordon  r.  Bowne,  a  Johns.  (N.  Y.)  156; 
Burgess  v.  Tucker,  5  Johns.  (N.  Y.)io^; 
Dale  V,  Cooke,  4  Johns.  Ch.  (N.  Y.)  11; 
Dowd  V.  Faucett,  4  Dev.  (N.  Car.)  92. 

In  Maryland^  under  the  peculiar 
provisions  of  the  act  of  1785,  it  has 
been  held  that  a  set-off  is  permissible 
even  when  the  action  is  on  an  unliqui- 
dated claim.  Thus,  it  has  been  held 
that  a  promissory  note  drawn  by  P  in 
favor  of  D,  may  be  set  off  in  an  action 
on  an  open  policy  of  insurance  brought 
by  P  against  D.  Baltimore  Ins.  Co.  v. 
McFadon,  4  Har.  &.  J.  (Md.)  31.  In 
this  case  the  court  by  Johnson,  J.,  said : 
"  No  reason  can  be  ureed  why  a  per- 
son who  has  an  uncertain  claim  should 
be  permitted  to  recover  from  him  who 
had  a  certain  demand.  If  any  difference 
ought  to  be  made  it  should  be  in  favor  of 
that  which  is  certain ;  for  a  great  length 
of  time  might  be  necessary  to  ascertain 
the  one,  and  perhaps  it  might  totally 


\ 


8et^. 


SET-OFF. 


Salgect  of  Set-off. 


The  joinder  by  the  plaintiff  of  an  unfounded  claim  for  unliqui- 
dated damages  in  the  same  suit  with  other  claims  which  are  sub- 
ject to  set-off,  will  not  deprive  the  defendant  of  his  right  to  urge 
a  set-off.* 

4.  What  May  be  the  Subject  of  Set-oflf— ^.  Under  the  Com- 
mon Statutes  of  Set-off — (i)  Debts.— WxXh  regard  to  the 
nature  of  the  demands  to  be  set  off  against  each  other  the  com- 
mon provisions  of  the  statutes  specify  only  mutual  debts; 
consequently,  a  claim,  in  order  to  be  the  subject  of  set-off, 
must,  like  the  demand  against  which  it  may  be  opposed,*  be  in 
the  nature  of  a  debt,*  and  not  of  unliquidated  damages.*     And 


fail  for  want  of  proof,  and  therefore  it 
might  be  unreasonable  to  compel  the 
certain  creditor  to  await  the  termina- 
tion of  the  uncertain  demand  on  him. 
But,  if  he  thinks  proper  to  retain  his 
certain  demand  to  meet  that  which  is 
uncertain,  why  should  he  be  pre- 
vented ? "  The  court  says  that  he  ought 
not  to  be  prevented  unless  the  statute  per- 
mitting set-off  positively  precludes  the 
employment  of  set-off  where  the  plain- 
tiff's claim  18  unliquidated,  and,  by  re- 
curring to  the  terms  of  the  act  of  1785, 
concludes  that  this  is  not  done  by  that 
statute.  Dyer  v.  Dorsey,  i  Gill  &  J. 
(Md.)  443 ;  Annan  v.  Houck,  4  Gill 
(Md.)  330;  4S  Am.  Dec.  133;  Warfield 
V,  Booth,  33  Md.  63;  Tyrrell  v.  Tyrrell, 
54  Md.  169. 

1.  Smith  V.  Warner,  i6  Mich.  390. 

2.  See  supra^  this  title.  In  What  Ac- 
tions Available, 

S.  Tazef. — Under  statutes  defining 
the  demands  which  may  be  set  off  as 
those  "  founded  upon  judgment  or  upon 
contract,"  taxes  due  a  municipality 
may  not  be  set  off  in  an  action  against 
it.  Pierce  v.  Boston,  3  Met.  (Mass.) 
wo;  Home  Sav.  Bank  v.  Boston,  131 
Mass.  277. 

And  it  was  so  held  under  a  statute 
providing  that  a  set-off  "must  be  a 
cause  of  action  arising  upon  contract, 
or  ascertained  by  the  decision  of  the 
court."  Nebraska  City  v,  Nebraska 
City  Gas,  etc.,  Co.,  9  Neb.  339. 

So,  it  has  been  held,  under  a  statute 
permitting  a  *'  debt  and  demand  "  to  be 
set  off,  that  a  claim  of  a  town  to  taxes 
assessed  could  not  be  set  off.  Hibbard 
t. Clark,  56  N.  H.  155;  22  Am.  Rep. 
442.  But  see,  contra^  Maine  Rev.  Stats., 
ch.  86,  ^  9. 

Stock  In  Corporation. — In  an  action 
by  a  bank  as  the  indorsee  of  a  promis- 
sory note,  the  defendant  cannot  set  off 
stock  which  he  may  ha%'e  in  the  bank. 


Whittington  v.  Farmers*  Bank,  5  Har. 
&  J.  (Md.)  489;  Harper  v.  Calhoun,  7 
How.  (Miss.)  203. 

A  debtor  to  a  bank  for  borrowed 
monej'  cannot,  even  in  equity,  set  off 
against  his  note,  on  a  judgment  ren- 
dered thereon,  the  dividend  that  will 
be  coming  to  him  as  a  stockholder,  un- 
less there  is  an  express  agreement  to 
set  off  the  debts  against  each  other 
pro  tanto.  Ruckersville  Bank  v.  Hemp- 
hill, 7  Ga.  396. 

Llena. — In  an  action  to  recover  for 
the  amount  of  a  promissory  note  ex- 
ecuted by  the  defendant,  the  latter  can- 
not set  off  the  amount  of  a  lien  for  the 
unpaid  balance  of  the  purchase-money 
on  a  tract  of  real  property  purchased 
and  held  by  the  plaintiff  with  full  knowl- 
edge of  such  lien,  which  is  due  and 
owing  from  an  insolvent  former  owner 
of  such  real  property,  on  his  purchase 
thereof  from  defendant.  It  was  consid- 
ered that  this  was  not  a  ground  for 
the  recovery  of  a  personal  judgment  by 
the  defendant  against  the  plaintiff.  All 
the  cause  of  action  which  the  defendant . 
could  show  against  plaintiff  would  be  . 
that  he  owned  a  lot,  and  knew  at  the 
time  he  purchased  it  that  the  defendant 
had  a  vendor's  lien  thereon.  This 
would  not  constitute  a  cause  of  action 
for  a  personal  judgment  against  him. 
While  he  would  have  his  election  to 
pay  off  the  lien  on  his  property',  or 
suffer  the  lien  to  be  enforced  a[gainst  it, 
the  lien  holder  would  have  no  elec- 
tion of  remedies,  but  could  only  en- 
force the  lien  against  the  property. 
The  court  compared  it  to  the  case  of 
one  holding  a  mortgage  on  property, 
without  any  personal  promise  to  pay 
the  debt.     Brake  v.  King,  54  Ind.  294. 

4.  Leigh  N.  P.  153;  Bull.  N.  P.  161; 
Montague  on  Set-off  13;  Morley  v. 
Inglis,  4  Bing.  N.  Cas.  58;  33  E.  C.  L. 
58;    Homas   v.   McConnell,  3  McLean 
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(U.  S.)  381;  U.  S.  f.  Williams,  5  Mc- 
Lean (U.  S.)  133;  The  Zouave,  29  Fed. 
Rep.  296;  Hale  v.  Brown,  11  Ala.  87; 
Pulliam  V,  Owen,  25  Ala.  492  ;  Wood- 
ruff V,  Laflin,  4  Ark.  527 ;  Ricketson  v. 
Richardson,  19  Cal.  33a;  Crenshaw  v. 
Jackson,  6  Ga.  509;  ^o  Am.  Dec.  361; 
Grimes  v,  Reese,  30  Ga.  330  ;De  Forrest 
f  .Oder, 42  111.  500;  McCord  v.  Crooker, 
83  111.  5?6;  M*Kinney  v.  Bellows,  3 
Blackf.  (fnd.)  31 ;  Abbott  v.  Smith,  4 
Ind.  452;  Tribble  v,  Taul,  7  T.  B.  Mon. 
(Ky.)  455;  Pike  v.  Wells,  24  La.  Ann. 
208;  Smith  V,  Washington  Gaslight 
Co.,  31  Md.  12;  100  Am.  Dec.  49;  Cun- 
ningham V.  Hall,  7  Gray  (Mass.)  559; 
Loring  v,  Otis,  7  Gray  (Mass.)  563; 
Corey  r.  James,  15  Gray  (Mass.)  543; 
Carvell  v.  Bridge,  9  Allen  (Mass.)  355; 
Mahan  v,  Ross,  18  Mo.  121;  Pratt  v, 
Menkens,  18  Mo.  158;  Brake  v.  Corn- 
ing, 19  Mo.  121 ;  Drew  v,  Towle,  27  N. 
H.412;  59  Am.  Dec.  380;  Barker  v. 
Barker,  62  N.  H.  366;  State  v.  Welsted, 
II  N.  J.  L.  397;  Thompson  v,  Ells- 
worth, I  Barb.  Ch.  (N.  Y.)  624;  Hepr 
burn  T,  Hoag,  6  Cow.  (N.  Y.)  613J 
Davis  V.  American  L.  Ins.,  etc.,  Co.,  4 
Edw.  ch.  (N.  Y.)  308 ;  Allen  v,  McNew, 
8  Humph.  (Tenn.)  46;  Clark's  Cove 
Guano  Co.  v,  Appling,  33  W.  Va.  470. 

But  where  the  equities  exist  which 
will  afford  a  court  of  equity  opportunity 
to  grant  equitable  relief  independently 
of  the  statutes  of  set-off  (see  supra, 
this  title,  note,  Equity  Jurisdiction  as 
to  Set-offs,  p.  217),  it  seems  that  a  court 
of  equity  may  permit  unliquidated  de- 
mands to  be  set  off.  See  Davis  v.  Mil- 
burn,  3  Iowa  163.  Contra,  Duncan  v, 
Magette,  25  Tex.  245 ;  Howard  v,  Ran- 
dolph, 73  Tex.  454. 

In  Texas,  it  is  declared  by  statute 
that  "  if  the  suit  be  founded  on  a  certain 
demand,  the  defendant  shall  not  be  per- 
mitted to  set  off  unliquidated  or  uncer- 
tain damages  founded  on  a  tort  or 
breach  of  covenant  on  the  part  of  the 
plaintiff."  Texas  Rev.  Stat.,  art.  649. 
Under  this  statute  it  was  held  that  in 
an  action  on  a  promissory  note  for  the 
purchase  of  land,  and  to  foreclose  the 
vendor's  lien,  the  maker  cannot  plead 
in  reconvention  unliquidated  damages, 
resulting  to  him  from  the  action  of  the 
plaintiff  in  selling  another  tract  of  land 
for  defendant,  in  violation  of  a  trust, 
for  less  than  its  value.  Ridfdle  v,  Mc- 
Kinney,  67  Tex.  29. 

Demand. — Many  of  the  statutes  in 
defining  the  matters  which  may  be  set 
off,  make  use  of  the  term  "  demands  " 
as    well    as    **  debts."      In    Hanna  v. 


Pleasants,  2  Dana  (Ky.)  269,  the  court 
by  Nicholas,  J.,  says,  in  regard  to  the 
meaning  of  the  word  demand,  that 
it  "  may  have  been  used  in  the  statute 
in  addition  to  the  word  debt,  for  the 
purpose  of  silencing  a  doubt,  whether 
under  the  English  statute  set-off  could 
have  been  pleaded  in  the  actions  of  as- 
sumpsit and  covenant.  Be  that  as  it 
may,  the  statute  means  moneyed  de- 
mand in  its  strict  legal  sense,  which 
renders  it  of  about  th^^same  significa- 
tion as  the  term  debt,  and  excludes  the 
idea  of  allowing  a  set-off  in  actions  for 
torts,  and  upon  contracts  for  the  pay- 
ment of  property  and  choses  in  action." 
The  insertion  of  the  word  "  demands  " 
in  the  statute  does  not  change  the  law 
so  as  to  allow  uncertain  damages  to  be 
set  off.  Gould  V.  Kelley,  16  N.  H.  560; 
Drew  V.  Towle,  27  N.  H.  412;  59  Am. 
Dec.  380;  Hepburn  v.  Hoag,  6  Cow. 
(N.  Y.)  613. 

Claim.  —  In  Iowa,  under  section  1740 
of  the  Code  of  185 1,  providing  that  the 
defendant  may  "  set  up,  by  way  of  set- 
off or  cross-action,  any  claim  which 
would .  have  been  the  subject  of  an  ac- 
tion against  the  plaintiff,"  etc.,  it  was 
held  that  claims  for  damages  arising 
from  a  tort,  as  well  as  those  for  money 
due  on  a  contract,  may  be  pleaded  as 
set-off.     Campbell  r.  Fox,  11  Iowa  318. 

Demands  Not  Sounding  In  DaniacM 
Herely. — In  Alabama  not  only  debts, 
but  liquidated  and  unliquidated  de- 
mands not  sounding  in  damages  merely, 
are  the  subject  of  set-off.  And  an 
unliquidated  demand  not  sounding  in 
damages  merely  which  is  made  the 
subject  of  set-off,  is  defined  as  one 
which,  when  the  facts  upon  which  it  is 
based  are  established,  the  law  is  ca- 
pable of  measuring  accurately  bv  a 
pecuniary  standard.  Eads  v.  Murphy, 
52  Ala.  520 ;  Sledge  v.  Swift,  53  Ala. 
no;  Collins  r.  Greene,  67  Ala.  211. 
Therefore,  under  this  statute,  if  a  ven- 
dee, with  covenants  of  warranty,  buvs 
in  an  outstanding  vendor's  lien,  at  a 
price  less  than  the  amount  of  the  pur- 
chase money  and  interest,  this  demand, 
if  reasonable,  would  be  a  good  set-off  in 
an  action  on  the  note  given  for  the  pur- 
chase money.  Holley  v.  Young,  27 
Ala.  205.  It  was  held  that  a  claim  in 
favor  of  a  mortgagor  against  the  mort- 
gagee for  conversion  of  personalty, 
may  be  relied  upon  to  reduce  the  mort- 
gage debt,  in  a  suit  to  redeem  land  sold 
under  a  power  of  sale  in  the  mortgage. 
Conner  v.  Smith,  88  Ala.  300.  In  the 
decision  of  this  case,  as  to  the  question 
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whether  the  claim  based  upon  the  con- 
version of  the  personalty  necessarily 
sounded  in  damages  merely,  the  court 
by  McClellan,  J.,  said  :  "  ft  is  quite  an 
error  to  suppose  that  these  demands 
necessarily  sound  in  damages  merely, 
within  the  language  of  our  statute  of 
set-ofT.  It  is  true  that  an  action  of 
trespass  de  bonis  asportatis  would  lie 
for  their  recovery,  and  it  is  also  true 
such  action  sounds  in  damages  merely. 
But  it  is  equally  true  that  trover  would 
He,  and  in  that  action  the  law  furnishes 
a  standard  by  which  damages  may  be 
admeasured,  and  the  recovery  regu- 
lated and  limited.  Curry  v.  Wilson, 
48  Ala.  638."  If,  however,  the  law  does 
not  fix  the  measure  of  damages,  but 
they  are  committed  to  the  judgment  of 
the'jury,  and  depend  upon  the  circum- 
stances of  the  particular  case,  the  de- 
mand sounds  in  damages  merely  and  is 
not  available  as  a  set-off.  So,  it  was 
held  that  where  the  defendant's  cause 
of  action  is  recoverable  only  in  an 
action  de  bonis  asportaiisy  the  demand 
was  one  sounding  in  damages  merely, 
and  was  Excluded  from  the  statute  of 
set-off,  on  the  ground  that,  vindictive 
damages  being  recoverable,  the  law  did 
not  furnish  a  pecuniary  standard  of 
measurement.  Walker  v.  McCoy,  34 
Ala.   659;    Rosser  v,  Bunn,  66   Ala. 

89. 

In  an  action  on  a  note,  it  was  held 
that  the  defendant  cannot  set  off  dama- 
ges for  injury  to  one's  farming  opera- 
tions, arising  from  a  trespass  commit- 
ted by  the  plaintiff  in  wrongfully 
seizing  and  carrying  off  defendant  s 
stock.  Nelmes  v.  Hill,  85  Ala.  583. 
A  cause  of  action  which  would  give 
both  special  and  vindictive  damages 
can  be  no  ground  of  set-off,  as  both 
cannot  be  ascertained,  and  the  party 
cannot  split  up  his  claitn.  Walker  v, 
McCoy,  34  Ala.  659. 

But  it  has  been  held  that,  in  an  action 
for  rent,  the  defendant  may  set  off 
damages  done  to  his  crop  by  plaintiff's 
mules.  It  was  said  that  damage  done 
to  a  growing  crop  matured  and  un- 
gathered,  has  a  legal  standard  of  meas- 
urement, and  may  be  pleaded  as  a  set- 
off. Johnson  v.  Aldridge  (Ala.  1891), 
9  So.  Rep.  513.  In  Mobile,  etc.,  R. 
Co.  r.  Clan  ton,  59  Ala.  392;  31  Am. 
Rep.  15,  an  action  by  a  railway  con- 
ductor against  his  employer  for  wages, 
it  was  held  that  the  employer  might  set 
off  damages  resulting  to  him  from  the 
conductor's  negligence  in  performing 
the  work.    The  court  by  Manning,  J., 


said:  "...  if  the  loss  resulting 
from  such  negligence  consists  only  of 
the  damage  done  to  cars  or  other  prop- 
erty, the  amount  of  which  depends 
upon  the  expense  of  making  them  good 
by  repairs,  or  of  putting  the  defendant, 
in  these  particulars,  in  as  good  condition 
as  it  was  in  before,  such  damages  may 
be  considered  as  *  fixed  by  a  legal 
standard.'  The  computation  is  founded 
on  the  ascertainable  value  of  material 
things,  as  it  would  be  in  an  action  of 
assumpsit  concerning  the  same  values." 

So  damages  for  breach  of  covenant 
of  warranty  may  be  set  off  in  an  action 
for  purchase  money.  Kingsbury  v, 
Milner,  69  Ala.  502.  It  was  held  that 
damages  on  account  of  the  lessor's  mis- 
representations as  to  the  capacity  or 
the  conditon  of  a  mill  on  the  leased 
premises,  may  be  set  off  in  an  action  of 
covenant  by  lessor  for  rent  reserved. 
Cage  V.  Phillips,  38  Ala.  382.  Like- 
wise damages  which  a  mortgagor  has 
sustained  by  reason  of  the  mortgagee's 
violation  of  instructions  to  postpone  the 
sale  of  his  cotton,  are  a  proper  subject 
of  set-off.  Gafford  v.  Proskauer,  59 
Ala.  264. 

A  demand  for  the  value  of  corn  de- 
livered may  be  pleaded  as  an  offset, 
though  the  price  of  the  com  had  not  been 
agreed  on.  Smith  v,  Huie,  14  Ala.  201. 
An  attorney's  fee  for  services  rendered, 
is  a  good  set-off,  though  the  amount  of 
the  fee  had  not  been  liquidated,  between 
the  attorney  and  his  client.  Briggs  v, 
Moore,  14  Ala.  433. 

Qooda  Delivered,  'Moneya  Paid,  or  Berv- 
ioes  Done. — Under  the  Massachusetts 
act  of  1793,  ch.  75>  authorizing  the  de- 
fendant to  give  in  evidence  upon  the 
general  issue  his  demands  for  '*  goods 
delivered,  moneys  paid,  or  services 
done,"  it  was  held  that  an  account  for 
board,  washing,  mending,  and  finding  a 
room  was  a  proper  matter  of  set-off. 
Witter  V,  Witter,  10  Mass.  223.  And, 
under  the  same  statute,  it  was  even 
considered  that  money  received  by  the 
plaintiff  to  defendants'  use  might  be 
called  money  paid,  and  was  accordingly 
allowed  to  be  set  off.  Richards  v. 
Blood,  17  Mass.  66;  Truesdell  v.  Wal- 
lis,  4  Pick.  (Mass.)  63. 

Statutes  Allowing  Set-off  in  the  Nature 
of  Recoupment. — But  unliquidated  dam- 
ages growing  out  of  the  contract  sued 
on  may  sometimes  be  recouped.  See 
infra,  this  title.  Recoupment,  And 
the  statutes  of  set-off  in  some  States 
have  provisions  to  this  effect.  See 
Kaskaskia  Bridge  Co.  v.  Shannon,  6 


247 


/ 


Set-off. 


SET-OFF. 


Subject  of  Set^ilt 


this  is  as  far  as  the  privilege  of  set-off  can  be  allowed  consist- 
ently with  expediency  and  justice ;  for,  were  it  more  generally 
allowed,  as  the  proceeding  is  of  a  summary  nature,  the  parties 
must  be  deprived  of  the  ordinary  modes  of  trial  of  controverted 
claims  and  of  the  established  methods  of  review  and  redress  for 
error;  *  besides,  where  the  plaintiff's  claim  is  for  a  certain  amount, 
no  rule  ought  to  be  favored  which  would  permit  the  defendant 
to  urge  an  independent  unliquidated  claim  as  a  set-off  thereto, 
and  thereby  delay  the  plaintiff's  recovery  for  the  length  of  time 
necessary  to  ascertain  the  amount  due  the  defendant,  when  it  is 
considered  tjiat  a  great  length  of  time  might  be  necessary  to 
ascertain  the  amount,  and  that  even  then  the  claim  might  fail  for 
want  of  proof.* 

It  follows  that  a  claim  which  could  only  be  recovered  in  an 
action  ex  delicto,  as  in  trespass,  replevin,  or  case,  cannot  in  gen- 
eral be  set  off.*     While  no  demand  can  be  set  off  for  which  indeb- 


V^ 


111.  15;  DeForrest  r.  Oder,  4a  111.  500; 
McCbrd  v.  Crooker,  83  111.  556. 

But  unliquidated  damages  which  do 
not  arise  out  of  the  contract  or  cause  of 
action  sued  on,  are  not,  even  under 
these  statutes,  a  proper  subject  of  set- 
off. Hawks  V.  Lands,  9  111.  227;  Harts- 
horn V,  Kinsman,  16  111.  App.  555; 
Weaver  xk  Penny,  17  111.  App.  628.- 
See  infra^  this  title,  Recoupment,  for  a 
treatment  of  these  statutes. 

1.  See  State  T\Welsted,  u  N.J.  L.  397; 
Tribble  v,  Taul,  7  T.  B.  Mon.  (Kv.)  455. 

2.  Sec  Baltimore  Ins.  Co.  v,  Sl'Fad- 
on,  4  Har.  &  J.  (Md.)  31. 

8.  I  Chit.  PI.  599;  Huddersfield 
Canal  Co.  v,  Buckley,  7  T.  R.  45;  Saps- 
ford  V.  Fletcher,  4  T.  R.  512;  BulL  N. 
P.  181;  Freeman  v,  Hegett,  i  W.  Bl. 
394;  Vose  V.  Philbrook,  3  Story  (U. 
§0  335;  U.  S.  V.  Buchanan,  8  How.  (U. 
S.)  83;  Pulliam  v,  Owen,  25  Ala.  492; 
Bloom  v.  Lehman,  27  Ark.  489;  Robin- 
son V.  L*Engle,  13  Fla.  482;  Hall  v. 
Pennj',  13  Fla.  621;  Smith  v.  Printup, 
59  Ga.  610;  Robinson  v.  Hibbs,  48  111. 
408;  Indianapolis,  etc.,  R.  Co.  v.  Bal- 
lard, 22  Ind.  448;  Shelly  v.  Vanarsdoll, 
23  Ind.  543;  Harris  v.  Rivers,  ^3  Ind. 
316;  Zeigelmueller  v,  Seamer,  63  Ind. 
488;  West  f.  Hayes,  104  Ind.  251;  Hop- 
kins v.  Megguire,  35  Me.  78;  Pitts  v. 
Holmes,  10  Cush.  (lVIa6s.)92;  Whitaker 
V,  Robinson,  8  Smed.  &  M.  (Miss.) 
349;  Ordiorne  v.  Woodman,  39  N.  H. 
«;4i ;  Edwards  v.  Davis,  6  N.  J.  L.  394; 
Sherman  v.  Ballow,  8  Cow.  (N.  Y.) 
304;  Dean  v.  Allen,  8  Johns.  (N.  Y.) 
390;  Kahlin  v,  Mulhallon,  i  Yeates 
(Pa.)57i;3Dall.  (Pa.)  237;  Gogel  v, 
Jacoby,  5   S.  &   R.  (Pa.)  117;  9  Am. 
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Dec.  339;  Hairs  Appeal,  40  Pa.  St.  409; 
Gibbes  v,  Mitchell,  2  Bay  (S.Car.)  351; 
Manning  v.  Watson,  Cheves  (S.  Car.) 
60;  Schwerzer  v.  Weiber,  6  Rich.  (S. 
Car.)  159;  Parks  v.  Dial,  56  Tex.  261; 
Conklin  ti.  Parsonfl,  i  Chand.  (  Wis.)  240. 

A  tort  cannot  be  pleaded  as  a  set-off 
in  an  action  for  a  tort.  Hart  v.  Davis, 
21  Tex.  411.  Thus,  one  trepass  can- 
not be  set  off  against  another.-  Shelly 
V,  Vanarsdoll,  23  Ind.  543;  Lovejoy  v. 
Robinson,  8  Ind.  399. 

The  rule  disallowing  a  claim  of  dam- 
ages for  a  tort  to  be  set  off  was  applied 
in  an  action  to  recover  for  the  boarding 
of  stage  horses  which  the  defendant 
averred  had  been  detained  away  from 
him  by  the  plaintiff,  contrary  to  an 
agreement  to  permit  the  defendant  to 
have  a  certain  use  of  them.  Hudson  t*. 
Nute,  45  Vt.  66. 

The  Florida  statute  making  "all 
demands  mutually  existing 
whether  liquidated  or  not,  proper  sub- 
jects of  set-off,"  was  construed  to  mean 
matters  growing  out  of  contract,  ex- 
press or  implied,  and  it  was  held  that 
damages  growing  out  of  a  conspiracy 
could  not  be  set  off  thereunder.  Rob- 
inson V.  L^Engle,  13  Fla.  482. 

While  the  statutes  of  Pennsylvania 
permit  claims  for  unliquidated  damages 
founded  on  contract  to  be  set  off  (see 
infra,  this  title,  note.  Statutes  A  utkor- 
izing  Claims  A  rising  Out  of  Contract 
to  he  Set  Off,  p.  251),  it  was  held  that 
B  could  not  set  off  a  claim  for  gas  con- 
ducted away  from  the  land  and  con- 
sumed by  A  without  right,  such  claim 
sounding  in  tort,  not  in  contract 
Kitchen  v.  Smith,  loi  Pa.  St.  452. 
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itatus  assumpsit  will  not  lie,  the  converse  of  the  rule  is  not  equally 
true.^  Even  if  an  action  ex  contractu  could  be  based  upon  the 
claim,  it  cannot  be  set  off  if  the  amount  is  unliquidated  or  inca- 
pable of   being   ascertained   by  calculation.*     The   gist  of   the 

Ins.  Co.,  6  Paige  (N.  Y.)  220;  Mc- 
Cracken  v.  Elder,  34  Pa.  St.  239; 
Bolinffer  v.  Gordon,  1 1  Humph.  (Tenn.) 
61;  ^fcSmithee  v,  Fernster,  4  W.  Va. 

673- 

A  claim  for  services  for  so  much  as 
they  were  reasonably  worth  cannot  be 
set  off.  Bell  v.  Ward,  10  R.  I.  503.  So, 
in  an  action  on  a  note,  it  was  held  that 
unliquidated  claims  for  defendant's 
services  as  attorney  could  not  be  set 
off.    Berens  v,  Ker,  28  La.  Ann.  96. 

A  demand  for  money  paid  cannot  be 
set  off,  unless  it  is  a  sum  that  is  liqui- 
dated, or  one  that  may  be  ascertained 
by  calculation;  Taft'  v,  Larkin,  123 
Mass.  598. 

A  covenant  to  pay  in  such  money  as 
was  received  in  a  certain  bank  is  not 
pleadable  in  set-off.  Hanna  v,  Pleas- 
ants, 2  Dana  (Ky.)  269. 

A  claim  for  damages  for  breach  of 
contract  is  not  a  proper  subject  of  set- 
off. Smock  V,  Warford,  4  N.J.  L.  306; 
Clyde  V,  Knight,  12  R.  I.  194. 

A  contract  for  the  delivery  of  specific 
articles,  the  value  of  which  is  not  iixed 
by  the  contract,  cannot  be  allowed  in 
set-off.  Bolinger  v.  Gordon,  1 1  Humph. 
(Tenn.)  61. 

Uncertain  damages  arising  upon 
breach  of  covenant  cannot  be  set  off. 
Cochran  v.  Lester,  2  Root  (Conn.)  348; 
Hawks  V,  Lands,  8  111.  227;  Hunt  v, 
Middlesworth,  44  Mich.  448;  Gridley  r. 
Tucker,  i  Freem,  Ch.  (Miss.)  209; 
Duncan  v.  Lyon,  3  Johns.  Ch.  (N.  Y.) 
351;  8  Am.  Dec.  513;  Livingston  v, 
Livingston,  4  Johns.  Ch.  (N.  Y.)  287; 
8  Am.  Dec.  562;  Tone  v.  Brace,  8 
Paige  (N.  Y.)  597;  Bonana  v.  Sorrel, 
21  Ga.  io8;  State  v,  Eldridge,  65  Mo. 

584- 

A  breach  of  covenant  for  the  non- 
delivery of  goods  according  to  contract 
is  not  a  subject  of  set-off.  Howlett 
V,  Strickland,  Cowp.  56;  Wright  v, 
Smyth,  4  W.  &  S.  (Pa.)' 527. 

Damages  arising  from  deceit  in  the 
sale  of  a  chattel  cannot  be  set  off  in  a 
suit  for  the  purchase-money.  Johnson 
V,  Wideman,  Rice  (S.  Car.)  325.  A 
cause  of  action  founded  on  deceit  can- 
not be  set  off  in  an  action  on  a  con- 
tract.   Dean  v.  Allen,  8  Johns.  ( N.  Y.) 

390- 

A  charge  for  rent  by  way  of  set-off, 


But  under  the  Iowa  Code  of  1851,  § 
1740,  it  was  held  that  a  claim  sounding 
in  tort  might  be  pleaded  in  set-oiK 
Campbell  v.  Fox,  11  Iowa  318. 

In  Georgia  it  is  provided  that  a  tort 
npay  be  set  off  against  a  tort.  Georgia 
Code,  §  3261.  And  it  has  been  so  held. 
Ingram  v,  Jordan,  55  Ga.  356;  Melson 
V.  Dickson,  63  Ga.  682;  36  Am.  Rep. 
128. 

1.  Edwards  v,  Davis,  6  N.J.  L.  394 ; 
Sickcls  V.  Fort,  15  Wend.  (>f.  Y.)  559. 
That  the  mere  fact  that  indebitatus  as- 
sumpsit will  lie  on  a  demand  does  not 
conclusively  determine  that  it  may  be 
the  subject  of  set-off,  would,  seem  a 
necessary  deduction,  from  the  fact  that 
indebitatus  assumpsit  will  lie  to  recover 
an  uncertain  demand.  See  Gunn  v, 
Scovill,  5  Day  (Conn.)  113;  4  Am.  Dec. 
208.  But  see  Brazier  v.  Fortius,  10 
Ala.  516;  Smith  V.  Hine,  14  Ala.  201; 
Crenshaw  v,  Jackson,  6  Ga.  509;  50 
Am.  Dec.  361;  Banton  v.  Hoomes,  i 
A.  K.  Marsh.  (Ky.)  19;  Littell  v.  Shock- 
Icy,  4  J.  J.  Marsh.  (Ky.)  245;  Jenkins 
v'.  Richardson,  6  J.  J.  Marsh.  (Ky.)  441; 
22  Am.  Dec.  82  ;*  Ebersole  z\  Moore,  3 
Bush.  (Ky.)  49;  Austin  v,  Feland,8  Mo. 
309;  Bolinger  v,  Gordon,  11  Humph. 
(Tenn.)  61;  Ragsdale  z\  Buford,  3 
Hayw.  (Tenn.)  192;  Baltimore,  etc.,  R. 
Co.  V.  Jameson,  13  W[.  Va.  833 ;  31  Am.. 
Rep.  775. 

2.  1  Chit.  PI.  599;  Gillet  v,  Mawman, 
I  Taunt.  137;  Gallagher  v,  Roberts,  i 
Wash.  (U.  S.)  320;  U.  S.  V.  Barker,  i 
Paine  (U.  S.)  is6;  Winchester  v, 
Hackley,  2  Cranch  (U.  S.)  342;  Oly- 
phant  V.  St.  Louis  Ore,  etc.,  Co.,  39 
Fed.  Rep.  308;  McCord  v.  Williams,  2 
Ala.  71;  Martin  v.  Wharton,  38  Ala. 
^37;  Dugan  v.  Cureton,  i  Ark.  31;  31 
Am.  Dec.  727;  Stewart  v.  Scott,  ^4 
Ark.  187;  Clause  v,  Bullock  Printing 
Press  Co.,  118  111.  612  ;  Smith  v.  Smith, 
I  Ind.  476;  Rudman  v.  Baldwin,  2  Ind. 
105;  Abbott  V,  Smith,  4  Ind.  452;  Mor- 
rison V,  Hart,  Hard.  (Ky.)  157;  Collins 
V,  Farquar,  4  Litt.  (Ky.)  153;  Adams 
V.  Manning,  17  Mass.  178;  Howell  v, 
Medler,  41  Mich.  641;  Holland  v,  Rea, 
48  Mich.  218;  Carter  v.  Jaseph,  48 
Mich.  615;  Brake  v.  Corning,  19  Mo. 
125;  Babcock  v.  Peck,  4  Den.  (N.  Y.) 
392;  Warner  v.  Gouverneur,  i  Barb. 
(N.  Y.)  36;  Holbrook  v.  American  F. 
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there  being  no  contract  as  to  the  price, 
cannot  be  sustained.  Hall  v,  Glidden, 
39  Me.  445;  Carter  v.  Jaseph,  48  Mich. 

So  in  debt  upon  a  bond  given  for  the 
consideration  money  of  a  tract  of  land 
and  mill  sold  by  the  plaintiff  to  the  de- 
fendantf  with  a' reservation  of  the  right 
to  raise  and  swell  the  water  so  as  not 
to  injure  the  mill,  the  defendant  can- 
not set  off  unascertained  damages  occa- 
sioned by  the  plaintiff's  having  raised 
the  water  so  as  to  injure  the  mill.  Kah- 
lin  V.  Mulhallon,  2  Dall.  (Pa.)  237. 

So  in  an  action  by  assignees  of  a  bank- 
rupt for  money  due  the  bankrupt  as 
supercargo  of  a  ship,  the  defendant 
cannot  set  off  a  claim  against  the  bank- 
rupt for  not  keeping  the  vessel  fully 
insured  according  to  orders,  as  the 
damages  are  uncertain.  Brown  v. 
Cuming,  2  Cai.  (N.  Y.)  33.  See 
M'Cumber  v,  Goodrich,  1  Johns.  (N. 
Y.)  56. 

Where  the  defendant  had  sold  a  horse 
to  the  plaintiff,  and  afterwards  taken 
it  back  under  a  promise  from  the  plain- 
tiff that  he  would  pay  for  the  use 
of  the  horse,  and  any  damage  it 
might  have  sustained  while  in  his  pos- 
session, or  leave  it  to  a  third  person  to 
determine,  it  was  held  that  a  claim  for 
such  use  and  damage,  the  same  not 
having  been  determined  by  the  third 
person  named,  was  not  the  subject  of 
set-off  in  an  action  between  the  parties 
for  another  cause.  Stevens  v,  Blen,  39 
Me.  420. 

Where  A  gave  B  an  order  on  C,  pay- 
able at  sight,  with  the  understanding 
that  the  amount  when  received  was  to 
be  placed  to  A's  credit,  and  B  took  the 
drawee's  acceptance  payable  at  sixty 
days,  but  before  the  expiration  of  that 
tirne  the  acceptor  died  insolvent,  it  was 
held  that  A's  claim  against  B  for  a  fail- 
ure to  collect  the  draft  was  wholly  un- 
certain and  could  not  be  set  off  in  a 
suit  brought  by  B  to  recover  his  orig- 
inal demand,  since  it  is  manifest  that 
such  claim  might  be  either  merely  nom- 
inal or  it  might  amount  to  the  sum 
mentioned  in  the  draft*  For  if  the 
drawee  was  insolvent  at  the  date  of  the 
bill,  or  when  it  came  into  B*s  hands,  or 
if  any  other  cause  rendered  it  prudent 
for  him  to  take  an  acceptance  at  sixty 
days,  the  jury  would  give  no  damages, 
and  other  circumstances  might  vary  the 
amount.  Harrison  v.  Wortham,  8  Leigh 
(Va.)  296. 

In  a  suit  by  A  against  B  upon  a  note, 
it  appeared  that  B  had   delivered  to  A 


for  collection,  a  note  against  C,  and 
taken  a  receipt  from  A  to  the  effect 
that  when  such  note  was  collected  he 
would  indorse  it  on  the  note  from  B. 
But  the  note  was  never  collected,  and 
all  remedy  thereon  was  barred  by 
statute  when  the  suit  was  commenced. 
There  was  no  evidence  of  the  responsi- 
bilities of  C,  or  whether  the  note  was 
collectible.  Defendant  claimed  that  he 
had  a  right  to  have  the  amount  of  the 
note  set  off  against  the  note  sued  on. 
It  was  held  that,  even  if  the  receipt 
which  A  had  given  to  B  could  be  re- 
garded as  an  express  promise  to  collect, 
it  did  not  follow  as  a  matter  of  course 
that  he  was  charged  with  the  whole 
amount  of  the  note  for  a  failure  to  col- 
lect it.  The  damages  in  such  a  case 
must  depend  upon  the  value  of  the  note 
and  the  probability  of  collection,  so 
that  if  the  maker  was  irresponsible,  the 
damages  could  only  have  been  nominal. 
The  damages  were,  therefore,  unliquid- 
ated and  not  tlie  subject  of  set-off. 
Mitchelh  v.  Shuert,  16  Mich.  444. 

It  has  been  held  that  debtors  to  a 
banking  company  cannot  set-off  the 
bills  and  notes  of  such  company  in  an 
action  by  the  company  against  them. 
Hallowell,  etc..  Bank  r.  Howard,  13 
Mass.  235.  Contra^  Niagara  Bank  v. 
Rosevelt,  9  Cow.  (N.  Y.)  409;  Bruyn  v. 
Middle  Dist.  Bank,  9  Cow.  (N.  Y.) 
413,  note. 

Where  a  promissory  note  was  given 
in  payment  for  seventeen  articles  of 
machinery  with  no  separate  valuation, 
,  and  five  of  the  articles  being  at  the 
time  under  a  valid  attachment  against 
the  vendor,  were  afterwards  sold  upon 
execution  in  the  attachment  suit,  it 
was  held  that,  since  the  value  of  the^e 
articles  was  wholly  uncertain,  the 
plaintiff  should  have' judgment  for  the 
whole  note.  Riddle  v.  Gage,  37  N.  H. 
519;  75  Am.  Dec.  151. 

In  an  action  on  a  promissory  note, 
the  defendant  cannot,  under  the  plea  of 
set-off,  give  in  evidence  a  writing  by 
which  the  plaintiff  promised  to  pay  to 
him  "  fifty  barrels  of  corn,"  if  the  value 
of  the  corn  was  neither  stated  in  the 
contract  nor  any  criterion  provided  by 
either  of  the  parties  or  the  law  for  its 
ascertainment.  Handley  v.  Dobson,  7 
Ala.  359. 

In  an  action  for  money  due  for  cloth 
furnished,  it  was  held  that  the  defend- 
ant could  not  show,  by  way  of  set-off, 
that  a  former  bale,  which  the  defend- 
ant had  bought  of  the  plaintiff,  was 
damaged  by  being  burnt  in  the  pressing, 
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but  that  he  would  be  compelled  to  bring 
a  separate  action  for  the  damages. 
Freeman  r.  Hegett,  i  W.  Bl.  394. 

So  in  an  action  for  rent,  the  defend- 
ant will  not  be  pennitted  to  plea  by 
way  of  set- off,  a  breach  of  agreement 
to  repair  on  the  part  of  the  plaintiff. 
Weigal  V.  Waters,  6  T.  R.  488;  Sickles 
V.  Fort,   IS  Wend.   (N.  Y.)   559.    Nor 


that  a  mere  liability  under  a  guaranty 
cannot  form  the  subject  of  set-off  be- 
cause the  sum  due  from  the  guarantor 
upon  default  of  the  principal  debtor  is 
not  certain  or  liquidated,  but  is  a  ques- 
tion of  the  amount  of  damages.  Thus, 
in  an  action  of  assumpsit,  the  defendant 
relied  on  a  set-off  founded  on  a  guar- 
anty given  to  him  by  the  plaintiff  ipr 


can  the  defendant  in  such  action  «et  off    goods  to  be  sold  by  the  defendant  to  A, 


damages  which  he  has  sustained  by 
breach  of  the  covenant  of  the  plaintiff, 
contained  in  a  lease  reserving  the  rent, 
to  the  effect  that  the  sub -cellar  of  the 
demised  premises  should,  at  all  times 
during  the  term,  be  free  from  the  per- 
colation of  water  through  the  walls  or 
floor  thereof.  Benkard  v,  Babcock,  2 
Robt.  (N.  Y.)  175. 

Nor,  to  an  action  of  freight,  could 
there  be  set  off  damages^  accruing  to 
the  defendant  from  the  plaintiff^s  delay 
in  getting  the  ship  ready,  except  so  far 
as  such  damages  are  assessed  by  the 
charter  party  ;  Seeger  v.   Duthie,  8  C. 

B.  N.  S.  45;  98  E.  C.  L.  45;  or  a  claim 
for  damages  to  the  goods  carried  ;  Meyer 
r.  Dresser,  16  C.  B.   N.  S.  646;  in  E. 

C.  L.  644;  Dowsland  v,  Thompson,  2 
W.  Bl.  919;  or  for  the  loss  of  the  goods, 
Clyde  V.  Knight,  12  R.  I.  194.  So  the 
plea  of  the  defendant  that  by  reason  of 
the  plaintiff^s  negligence  and  unskillful- 
ness,  the  coal  which  had  been  intrusted 
to  the  plaintiff  was  lost,  and  that  the 
price  of  the  coal  was  equal  to  the  plain - 
tifTs  demand,  was  held  bad  as  a  set-off. 
Stimson  v.  Hall,  40  Eng.  L.  &  Eq.  442. 
But  by  recent  American  and  English 
statutes,  this  has  been  changed,  and 
damages  sustained  by  goods  in  trans- 
portation may  be  pleaded  as  a  set-off. 
See  Freight,  vol.  8,  p.  977,  n.  8. 

Lost  Under  Polioy  of  Insoranoe. — Un- 
liquidated losses  on  a  policy  of  insur- 
ance cannot  be  made  the  subject  of 
set-off.  Thompson  v.  Redman,  11  M. 
&  W.  487 ;  Grant  zk  Royal  Exch.  As- 
sur.  Co.,  5  M.  &  S.  439;  St.  Louis  Per- 
petual Ins.  Co.  V,  Homer,  9  Met. 
(Mass.)  39.  So  a  demand  on  an  in- 
surance policy  for  a  partial  loss  may 
not  be  set  off.  Union  Ins.  Co.  v. 
Howes,  124  Mass.  470;  Diehl  v.  Gen- 
eral Mut.  Ins.  Co.,  I  Sandf.  (N.  Y.) 
257.    And  a  loss  under  an  open  policy 


who,  after  having  obtained  ^he  goods, 
became  bankrupt.  It  was  held  that 
there  was  no  foundation  for  the  set- 
off, there  not  having  been  an  abso- 
lute debt  by  the  plaintiff  to  the  defend- 
ant, but  an  engagement  for  the 
deficiency  of  A  only,  and  it  being  im- 
possible to  sajr  to  what  extent  plaintiff 
was  liable  until  it  was  ascertained  how 
much  was  paid  by  A's  estate.  Crawford 
V,  Sterling,  4  Esp.  207.  A  stronger 
case  was  where  the  plaintiff  had  guar- 
antied the  payment  of  1,600/.,  which 
the  defendant  advanced  to  J.  C.  at  the 
plaintiff's  request,  and  also  of  any 
further  sums  which  might  then  or  there- 
after be  owing  from  J.  C.  to  defendant, 
and  the  defendant  afterwards  advanced 
J.  C.  3,000/.,  which  sum,  as  well  as  the 
1,600/.,  remained  due  at  the  time  the 
plaintiff  sued  defendant  for  a  debt;  it 
was  held  that  the  defendant  could  not 
use  these  sums  as  a  set-off.  The  lia- 
bility of  the  plaintiff  was  considered 
not  tp  be  for  an  ascertained  sum,  nor 
for  a  sum  which  was  capable  of  being 
ascertained  without  a  jury.  A  guaranty 
is  a  contract  peculiarly  sounding  in 
damages.  There  Was  no  original  debt 
between  the  plaintiff  and  the  defend- 
ants, but  merely  a  collateral  engage- 
ment to  sec  the  debt  of  J.  C.  paid ;  that 
undertaking  could  only  be  the  subject 
of  a  suit  for  unliquidated  damages. 
Morely  v,  Inglis,  4  Bing.  N.  Cas.  58;  33 
E.  C.  L.  279. 

But  there  may  be  a  set-off  if  the  dam- 
ages are  certain.  Collins  v,  Wallis,  1 1 
Moore,  248. 

Statutes  Authorisliig  Clalmi  ArUing 
Out  of  Contract  to  be  Bet  OH — By  the 
Kansas  statute,  a  set-off  mu^  be  a 
cause  of  action  arising  upon  contract, 
or  ascertained  by  the  decision  of  the 
court,  and  any  cause  of  action  arising 
from  contract,  whether  it  be  for  a  liqui- 


of  insurance  cannot  be  set  off,  although    dated  demand  or  for  unliquidated  dam- 


it  be  a  total  loss.  Gordon  v,  Bowne,  2 
Johns.  (N.  Y.)  150.  But  it  is  otherwise 
as  to  a  total  loss  on  a  valued  policy. 
Columbia  Ins.  Co.  v.  Black,  18  Johns. 
(N.  Y.)  149. 
LiabUlty  Under  Guaranty.— It  is  held 


ages,  may  constitute  a  set-off,  and  may 
be  pleaded  as  such  in  any  action 
founded  on  contract.  Kansas  Civ. 
Code,  §§  94-98.  Under  this  statute,  a 
claim  for  damages  sustained  by  plaintiff 
for  breach  of  contract  to  deliver  goods 
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was  held  a  good  set-off.  Stevens  r. 
Able,  15  Kan.  5S4.  And  a  cause  of  ac- 
tion founded  upon  an  implied  contract 
maj  be  set  off.  Fenson  v.  Linsley,  30 
Kan.  235.  Compare  Kansas  Gen.  Stat. 
1889,  M  417^4189. 

Under  the  Pennsylvania  Defalcation 
act  of  1705  (I  Sm.  Laws  40),  the  de- 
fendant may  set  off  unliquidated  dam- 
ages arising  out  of  contract  distinct  and 
independent  from  the  plaintiffs  cause  of 
action.  EUmaker  v,  Franklin  F.  Ins. 
Co.,  6  W.  &  S.  (Pa.)  439;  Phillips  v. 
Lawrence,  6  W.  &  S.  (Pa.)  150;  Specrs 
V.  Sterrett,  29  Pa.  St.  192;  Hunt  v,  Gil- 
more,  59  Pa.  St.  450;  Halfpenny  v. 
Bell,  82  Pa.  St.  128.  See  Shoup  v. 
Shoup,  15  Pa.  St.  361. 

And  the  South  Carolina  Discount 
act  of  1759  has  been  construed  to  au- 
thorize the  setting  off  of  uncertain 
damages  for  the  breach  of  an  inde- 
pendent contract.  Haynes  v,  Prothro, 
10  Rich.  (S.  Car.)  318. 

By  some  of  the  statutes  the  right  of 
set-off  is  extended  to  causes  of  action 
arising  out  of  contract,  express  or  im- 
plied. 

In  Vermont^  where  the  statute  al- 
lows the  defendant  to  plead  in  offset 
whenever  the  plaintiff  is  indebted  to 
him  on  contract,  expressed  or  implied, 
it  was  held  that  unliquidated  damages 
may  be  set  off.  Hubbard  v.  Fisher,  25 
Vt.  539;  Keyes  v.  Western  Vt.  Slate 
Co.,  34  Vt.  81.  In  an  action  of  as- 
sumpsit it  was  held  that  the  defendant 
might,  under  the  contract  of  hire,  re- 
cover compensation  for  the  use  of  a 
carriage,  and  also  for  damages  resulting 
thereto  by  plaintiff's  negligence ;  such 
claim  being  *'  founded  upon  contract, 
express  or  implied  "  within  the  meaning 
of  the  statute.  Thompson  v.  Congdon, 
43  Vt.  396. 

In  an  action  of  assumpsit  to  recover 
the  difference  agreed  to  be  paid  on  the 
exchange  of  lands,  the  defendant  sought 
to  set  off  the  value  of  the  rails  which 
he  had,  before  the  exchange,  placed 
along  the  line  for  the  purpose  of  con- 
structing a  fence,  and  which  the  plain- 
tiff, after  the  exchange,  had  taken  and 
converted  to  his  own  use.  The  parties 
admitted  that  the  only  matter  in  dispute 
was  the  admissibility' of  this  matter  as 
set-off.  They  also  admitted  that  the 
rails  were  worth  $50.  Although  the 
demand  for  the  rails  was,  therefore,  a 
liquidated  one,  yet  the  court  held  that 
it  was  not  a  subject  of  set-off  under  the 
statute,  and  it  was  not  a  demand  arising 
upon  a  judgment  or  contract,  expressed 
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or  implied,  in  the  sense  in  which  the 
term  was  used  in  the  statute;  that  the 
term  referred  to  demands  resulting 
from  the  voluntary  engagement  of  an 
individual  to  another,  either  express 
or  implied  in  law,  as  distinguished 
from  the  liability  originating  in  tort  or 
wrong  unconnected  with  an  agreement. 
Conklin  v.  Parsons,  i  Chand.  (Wis.) 
240.  •  But  it  should  be  observed  that 
Whitton,  J.,  in  delivering  the  opinion 
of  the  court  in  this  case,  said  that 
"  Where  rails  are  promiscuously'  placed 
along  the  line  of  a  contemplated  fence 
and  before  its  erection  the  land  is  con- 
veyed, the  better  opinion  is  that  they 
pass  by  the  conveyance  as  a  part  of  the 
realty." 

So  in  an  action  brought  to  recover 
for  services  rendered  by  the  plaintiff  in 
the  defendant's  store,  it  was  held  that 
the  defendant  might  not  prove  by  war 
of  set-off  that  during  the  time  that 
plaintiff  was  clerk  in  his  store  he  had 
embezzled  ahd  appropriated  to  his  own 
use  and  deposited  in  bank  to  his  own 
credit,  several  sums  of  money  amount- 
ing to  several  hundred  dollars  under 
such  circumstances  as  would  make  him 
guilty  of  larceny.  It  was  insisted  oti 
the  part  of  the  defendant  that,  inas- 
much as  his  claim  against  the  plaintiff 
was  for  a  liquidated  sum,  and  an  action 
for  money  had  and  received  could  have 
been  maintained  to  recover  the  stolen 
money,  it  was  a  proper  subject  of  set- 
off. But  the  court  by  Cole,  J.,  said: 
"  The  statute  applies  to  demands  aris- 
ing upon  contract  in  contradistinction 
to  those  arising  in  tort,  although  it  is  a 
ycTY  familiar  principle  of  law  that 
when  goods  have  been  tortiously  taken 
and  sold,  the  owner  may  waive  the 
tort  and  bring  an  action  of  assumpsit 
for  money  had  and  received  against  the 
wrongdoer  and  recover  the  proceeds. 
It  follows  from  this  view  of  the  statute 
that  a  demand  to  be  the  proper  subject 
of  offset  must  not  only  be  liquidated  or 
capable  of  being  ascertained  by  calcu- 
lation, but  must  be  one  arising  upon 
contract  in  contradistinction  to  one  re- 
sulting from  a  tort.**  Pierce  v,  Hoff- 
man, 4  Wis.  277. 

But  subdivision  3  of  the  Revised 
Statutes  of  1849,  ch.94,  ^  i,  which  pro- 
vided that  the  set-off  **  must  be  for  a 
demand  for  real  estate  sold,  or  for 
personal  property  sold,  or  for  money 
paid,  or  for  services  done,  or  if  it  be 
not  such  a  demand,  the  amount  must 
be  liquidated  or  be  capable  of  being 
ascertained  by  calculation,"  was  omit- 
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ted  in  the  provision  of  1858,  and  it  was 
thereafter  held  that  the  defendant 
might  waive  tort,  and  sue  in  assumpsit 
upon  implied  contract,  or  set  off  such 
demand  in  an  action  against  him  on 
contract.  Thus,  if  A  commits  a  tres- 
pass against  B,  by  laying  down  B's 
fences  and  letting  in  cattle  upon  B's 
land,  B  may  waive  the  tort,  and  sue  for 
the  value  of  the  pasturage  of  A*s  cat- 
tle, upon  an  implied  contract,  and  he 
may  set  off  such  a  demand  in  an  ac- 
tion against  him  by  A,  as  in  other 
cases  of  demand  on  contract.  Wor- 
den  V.  Jones,  33  Wis.  600 ;  14  Am. 
Rep.  782.  This  decision  was  under  a 
statute  which  reads  as  follows :  "  In 
^  the  following  cases,  and  under  the  fol^ 
*  lowing  circumstances,  a  defendant 
may  set  off  demahds  which  he  had 
against  the  plaintiff:  i.  It  must  be  a' 
demand  arising  upon  judgment  or 
upon  contract,  express  or  implied, 
whether  such  'contract  be  written  or 
unwritten,  sealed  or  without  a  seal; 
and  if  it  be  founded  upon  a  bond  or 
other  contract  having  a  penalty,  the 
sum  equitably  due  by  virtue  of  its  con- 
dition onlv,  shall  be  set  off."  Wiscon- 
sin Rev.  gtat.  1858,  ch.  126,  ^  i ;  2  Tay. 
Stats.  1448. 

In  the  decision  of  a  case  arising 
under  the  Kansas  statute  permitting 
the  set-off  of  a  demand  arising  out  of 
any  kind  of  contract,  in  which  the  de- 
fendant was  permitted  to  waive  the 
tort  on  w^hich  his  claim  was  really 
founded,  and  treat  his  cause  of  action 
as  one  arising  upon  an  implied  con- 
tract, the  general  rule  was  laid  down 
that  wherever  one  party  commits  a 
wrong  or  tort  against  the  estate  of 
another  with  the  intention  of  benefiting 
his  own  estate,  the  law  will,  at  the  elec- 
tion of  the  party  injured,  imply  or 
presume  a  contract  on  the  part  of  the 
wrongdoer  to  pay  to  the  party  in- 
jured the  full  value  of  all  benefits 
resulting  to  such  wrongdoer.  Fen- 
son  r,  Linsley,  20  Kan.  235.  It  was 
held  that  if  an  agent  who  has  embez- 
zled his  principal's  money,  sues  his 
principal  on  a  note,  the  principal, 
under  his  right  to  waive  the  tort,  may 
set  off  the  amount  embezzled.  Chal- 
liss  V.  Wylie,  35  Kan.  506. 

It  was  held  that  a  demand  made  by 
the  United  States  for  the  proceeds  of 
Indian  trust  bonds  converted-^  by  per- 
sons who  had  illegally  procured  and 
sold  them,  was  a  demand  arising  upon 
an  implied  contract,  or  one  which 
might  be  so  treated  bv  waiver  of  the 


alleged  fraud  in  the  conversion  of  the 
bonds,  and  was,  therefore,  a  proper 
subject  of  set-off.  Allen  r.  U.  S.,  17 
Wall.  (U.  S.)  207. 

It  was  held  that  a  claim,  under  a 
Michigan  statute,  making  the  owner 
of  logs  or  lumber  becoming  jammed 
in  navigable  streams  liable  to  any  per- 
son who  shall  cause  such  jam  to  be 
broken,  for  the  costs  and  expenses  in- 
curred in  so  doing,  is  not  a  demand 
arising  *'  upon  contract  express  or  im- 
plied," within  the  meaning  of  the  stat- 
ute of  set-off.  Woods  v.  Ayres,  30 
Mich.  345 ;  33  Am.  Rep.  396. 

In  an  action  by  one  town  against 
another,  for  supplies  furnished  to  a 
pauper,  it  was  held  that  the  defendant 
town  could  not,  under  a  statute  allow- 
ing only  such  demands  to  be  set  off  as 
are  founded  on  judgment,  or  an  express 
or  implied  contract,  set  off  a  claim 
for  the  suppoi-t  of  a  pauper  of  the  plain- 
tiff; such  a  demand  for  the  support  of 
or  relief  of  paupers  was  considered  not 
to  be  founded  on  contract,  but  the  lia- 
bility was  said  to  originate  solely  in 
positive  provisions  of  statute,  ancl  has 
in  it  none  of  the  elements  of  a  contract, 
express  or  implied  ;  and  the  demand  of 
the  defendants  did  not,  according  to 
the  testimony,  rest  upon  any  special 
contract.     Augusta  v.  Chelsea,  47  Me. 

367. 

Under  the  Indiana  Revised  Statutes 
of  1 888,  ^  348,  which  provides  that  a 
set-off  must  consist  of  '*  matter  arising 
out  of  debt,  duty,  or  contract,"  it  Mras 
held  that  a  defendant's  claim  arising 
out  of  a  series  of  torts  cannot  be  set 
off,  although  the  defendant  expressly 
waives  the  tort,  the  waiver  of  the  tort 
by  the  defendant  not  being  considered 
as  making  his  claim  "  matter  arising  out 
of  debt,  duty,  or  contract."  Richey  v. 
Bly,  115  Ind.  232. 

Where  the  defendant  sold  a  horse  to 
the  plaintiff,  but  after  having  posession 
of  the  horse  some  time,  the  plaintiff  in- 
duced the  defendant  to  take  him  back, 
on  s^j'ing  that  he  would  do  what  was 
right  about  it,  or  would  leave  it  to  a 
third  person,  it  was  held  that  the  de- 
fendant could  not  use  a  claim  for  use  of 
and  damages  to  the  horse  by  the  plain- 
tiff, while  he  held  a  title  to  it,  in  set-off. 
The  statute  provided  that  no  demand 
shall  be  set  off  unless  it  is  founded  upon  a 
judgment  or  contract,  but  the  contract 
may  be  either  express  or  implied.  There 
was  no  proof  of  an  express  contract  on 
the  part  of  the  plaintiff  to  pay  the  de- 
fendant for  the  use  of  the  horse,  nor  for 
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requirement  is  that  the  claim  must  be  for  a  certain  amount.  So 
a  claim  the  amount  of  which  can  only  be  settled  in  an  accounting 
cannot  be  set-off.* 

It  has  been  said  that  "  damages  resulting  from  the  breach  of 
contract  are  unliquidated  when  there  is  no  criterion  provided  by 
the  parties,  or  by  law,  for  their  ascertainment."*  But  there  is 
nothing  illegal  or  unreasonable  in  the  parties,  by  their  mutual  agree- 


damages  done  to  him,  and  it  was  said 
that  the  law  would  not,  under  the  cir- 
cumstances, raise  any  such  promise  by 
implication.  While  the  title  and  pos- 
session of  the  horse  were  in  the  plain- 
tiff, he  alone  had  a  right  to  his  services, 
and  if  he  misused  him,  it  gave  the  de- 
fendant no  right  to  recover  damages 
therefor.     Stevens  v.  Blen,  39  Me.  420. 

Wliere  the  defendant,  in  answer  to 
the  plaintiff's  claim  to  recover  balance 
due  on  a  book  account,  pleaded  in  set- 
off "  damages  to  her  crop  by  the  stock 
of  the  (ilaintiff,  in  the  sqm  of  fourteen 
dollars,"  it  was  held  that  this  did  not 
state  a  proper  matter  of  set-off^.  Christy 
t;.  Jones,  39  Kan.  183. 

Where  A  sued  out  an  attachment 
against  B,  giving  a  bond  which  was 
conditioned  to  pay  costs  and  damages 
sustained  by  B  in  case  A  should  fail  to 
successfully  prosecute  the  attachment, 
and  the  attachment  was  afterwards  dis- 
solved by  order  of  the  court,  it  was 
held,  in  an  action  of  assumpsit  subse- 
quently brought  by  A  for  the  same 
debt,  that  B  might  set  off  damages  sus- 
tained by  reason  of  the  attachment; 
that  the  damages  arose  ex  contractu^ 
not  ex  delicto^  and  could  be  liquidated 
within  the  meaning  of  the  Pennsylvania 
Defalcation  Act.  Plunkett  r.  Sauer, 
loi  Pa.>St.  356. 

1.  Ratliff  V.  Davis,  38  Miss.  107; 
Duncan  v.  Lyon,  3  Johns.  Ch.  (N.  Y.) 
3^1 ;  S  Am.  Dec.  513;  Sherman  v.  Bal- 
lou,  S  Cow.  (N.  Y.)  304;  Sennett  v. 
Johnson,  9  Pa.  St.  335;  Russell  v.  Mil- 
ler, 54  Pa.  St.  154.  A  claim  which 
must  be  established,  if  it  can  be  estab- 
lished at  all,  by  an  accounting,  may  not 
be  set  off  within  a  New  Tork  Rev. 
Stats.  3^4,  §  32.  Cumings  v,  Morris,  3 
Bosw.  (N.  Y.)  560. 

In  Russell  t\  Miller,  54  Pa.  St.  154, 
the  court  by  Agnew,  J.,  said:  "A  debt 
or  the  damages  which  can  be  set  off  as 
an  independent  counterclaim,  must  be 
such  as  a  jury  can  find  and  liquidate 
in  the  ordinary  way  just  as  if  the 
defendant  were  a  plaintiff  suing 
in  debt,  assumpsit,  or  covenant.  But 
where    the     right    of    the    defendant 


is  only  to  call  the  plaintiff  to  an  ac- 
count,  and  his  demand  is  such  as  must 
be  settled  in  an  action  of  account  ren- 
der, or  by  a  bill  in  equity  for  an  ac- 
count, it  is  not  a  proper  set-off.  A  jury 
cannot  pass  on  a  question  of  this  nature 
without  great  ipconvenience.  A  set-off 
to  a  set-off  will  not  be  permitted,  and  . 
it  would  be  much  worse  to  try  before  a 
jury  at  bar  an  unadjusted  question  of 
account  and  of  proiits  arising  out  of  a 
long  and  complicated  business  to  be 
found  only  in  numerous  books  of  ac- 
count." 

Though  also  open  to  the  objection 
that  the  principle  that  one  partner  can- 
not sue  the  other  upon  matters  involv- 
ing the  partnership  accounts  would 
preclude  an  action  upon  the  demand 
(see  infra^  this  title,  note  i,  p.  273),  it 
has  been  said  that  a  claim  arising  out  of 
the  unsettled  dealings  of  either  partner 
with  the  firm,  cannot,  because  of  its  un- 
liquidated nature,  be  set  off  in  an  action 
at  law  by  one  partner  against  the  other. 
Ordiorne  v.  Woodman,  39  N.  H.  541. 
Where  the  members  of  a  voluntary 
trading  association  had  voted  to  close 
its  business  and  divide  the  property, 
and  this  was  accordingly  done,  but  the 
affairs  of  the  company  were  not  settled, 
it  was  held  that  a  claim  of  one  of  the 
members  of  the  company  for  his  part  of 
the  property  could  not  be  set  off  in  an 
action  upon  a  note  given  to  the  treas- 
urer of  the  company,  Farge  v.  Saun- 
ders, 4  Allen  (Mass.)  378.  See  Ives  v. 
Miller,  19  Barb.  (N.  Y.)  196;  Cumings 
V.  Morris,  3  Bosw.  (N.  Y\)  560.  But 
in  Indiana  it  was  held,  under  a  statute 
allowing  unliquidated  demands  to  be 
set  off,  that  an  unliquidated  demand 
growing  out  of  unsettled  copartnership 
accounts  may,  the  partnership  having 
been  dissolved,  be  pleaded  as  a  set-off 
in  a  suit  between  the  members  of  the 
late  firm;  Irish  v.  SnelsOn,  16  Ind.  365; 
but  the  plea  must  show  a  balance  due 
the  defendant  growing  out  of  the  entire 
transaction.  Hendry  v,  Hendry,  32 
Ind.  349. 

2.  See  McCord  v.  Williams,  2  Ala. 
71. 
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ment,  settling  the  amount  of  damages  uncertain  in  their  nature  at 
any  sum  upon  which  they  may  agree.*  And,  where  the  damages 
are  assessed  and  liquidated  by  the  contract  they  may  be  the  sub- 
ject of  set-off.*  But  it  is  otherwise  where  the  agreement  is  so 
construed  that  the  stipulated  sum  will  be  deemed  a  penalty.* 

If  the  demand  is  for  a  certain  sum,  and  also  conforms  to  the 
requirements  subsequently  stated,*  it  may  be  set-off.*     The  claim 

where  the  course  prescribed  by  law  is 
to  render  judgment  for  the  entire  pen- 
alty, and  the  hearing  is  to  be  after- 
wards had  in  chancery,  and,  if  the 
condition  is  single,  execution  awarded 
only  for  the  amount  found  actually 
due,  or,  if  there  are  several  conditions, 
a  like  hearing  is  had  to  ascertain  the 
amount  due  at  the  time  of  the  rendition 
of  the  original  judgment  on  each  subse- 
quent breach,  as  it  may  occur,  it  was 
held  that  a  set-off  is  admissible  in  an 
action  of  debt  on  the  bond  for  the  re- 
covery of  the  penalty..  Concord  v. 
Pillsbury,  33  N.  H.  310. 

4.  See  in/ra,  this  title,  W/iat  Sub- 
jec/s  of  Set-off  May  be  Set  off. 

0.  Eads  V.  Murphy,  52  Ala.  520; 
Johnston  v,  U.  S.  L.  Ins.  Co.  (Mass. 
1891),  27  N.  E.  Rep.  882;  Hannah  v, 
Pleasants,  2  Dana  (Ky.)  269;  Great- 
house  V.  Greathouse,  60  Tex.  597. 

A  claim  against  the  plaintiflTs  intes- 
tate for  the  value  of  a  note  by  him  con- 
verted to  his  own  use,  was  held  not  to 
be  for  unliquidated  damages,  and  was 
a  proper  subject  of  set-off.  Gunn  v. 
Todd,  21  Mo.  303. 

A  covenant  to  give  thirty  dollars  as 
rent,  to  be  paid  in  splitting  rails,  re- 
pairing fences,  etc.,  was  treated  as  a 
legitimate  subject  of  discount.  It  was 
considered  that,  until  the  performance 
of  the  work,  the  thirty  dollars  would 
stand,  either  as  the  specific  rent  or  for 
liquidated  damages  for  the  non-per- 
formancic.  Whisenant  v.  Towers,  2 
Rich.  (S.  Car.)  no.  But  a  claim  for 
rent  and  horse  pasture  cannot  be  set 
off  when  the  amount  has  neither  been 
agreed  upon  nor  means  furnished  for 
definitely  ascertaining  what  it  shoulc^ 
be.     Carter  v.  Jaseph,  48  Mich.  615. 

One  partner  in  a  firm  sold  his  inter- 
est in  a  stock  of  goods  belonging  to  the 
firm  tp  his  co-partners,  receiving  their 
promissory  note  therefor,  and  subse- 
quently, to  prevent  a  seizure  and  sale  of 
the  goods  for  delinquent  taxes,  which 
were  a  lien  on  the  entire  stock  when 
the  interest  was  so  purchased,  said  co- 
partners paid  off  the  amount  of  the 
taxes.  It  was  held  that  the  partners  who 


1.  See  Kemble  v,  Farren,  6  Bing. 
141 ;  19  E.  C.  L.  34.  See  LiquiDATED 
Damages,  vol.  13,  p.  847. 

a.  Leake  Contr.  (2d  ed.)  loio ;  Legge 
V.  llarlock,  12  C^.  B.  1015 ;  64  E.  C.  L. 
1013;  Fletcher  r.  Dyche,  2  T.  R.  32; 
Cafdwell  v.  Hawkihs,  i  Litt.  (Ky.)  212. 

So,  where,  by  the  contract  of  em- 
ployment, a  particular  sum  is  to  be 
paid  in  lieu  of  notice  on  the  dismissal 
of  a  servant,  such  sum  may  constitute 
a  set-off.  East  Anglian  R.  Co.  v, 
Ljthgoe,  10  C.  B.  726;  20  L.  J.  C.  P. 
84;  70  E.  C.  L.724. 

Where  it  was  stipulated  by  articles 
of  agreement  for  altering  and  repair- 
ing a  warehouse  for  a  fixed  price,  that, 
in  the  event  of  the  work  not  being 
completed  in  three  months,  the  builder 
should  forfeit  and^pay  to  his  employ ef 
the  sum  of  £5  weekly,  and  every  week, 
such  penalty  to  be  deducted  from  the 
amount  which  might  remain  due  on 
the  completion  of  the  work,  it  was 
held,  in  an  action  brought  for  extra 
work,  that  the  employer  was  entitled, 
after  having  paid  the  contract  price,  to 
setoff  the  penalty  against  the  amount 
claimed  for  extra  work.  Duckworth 
V.  Alison,  I  M.  &  W.  412. 

In  assumpsit  for  work  and  labor, 
specified  penal  sums  for  the  plaintiff^s 
refusal  or  non -performance  of  work, 
being  in  the  nature  of  liquidated  dam- 
ages, may  be  set  off  against  his  claim. 
Marshal  v,  Hann,  17  N.  J.  L.  425.  See 
LiquiDATED  Damages,  vol.  13,0.  847. 

3.  2Chitt.  Contr.  1274;  Nedriffe  r. 
Hogan,  2  Burr.  1024;  Bull.  N.  P.  180; 
Freeman  v,  Hegett,  i  Bl.  394;  Dows- 
land  r.  Thomson,  2  Bl.  910;  Howlett 
V.  Strickland,  Cowp.  56;  Gillett  v, 
Mawman,  i  Taunt.  137;  Tayloe  x\ 
Sandiford,  7  Wheat.  (U.  S.)  13. 

So,  although  the  amount  due  on  the 
condition  of  a  bond  may  generally  be 
pleaded  in  set-off,  the  penalty  may  not, 
for  this  ma^  be  reduced  both  at  law 
and  in  equity.  Burgess  v.  Tucker,  5 
Johns.  (N.  Y.)  105  ;  Nedriffe  v,  Hogan, 
2  Burr.  1024. 

But,  although  a  bond  is  merely  a 
security  for  unliquidated  damages,  yet 
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had  thus  purchased  the  interest  could 
set  off,  against  a  like  portion  of  the  sum 
due  on  the  note,  the  amount  of  taxes 
fio  paid  by  them  which  constituted  a 
lien  on  the  interest  so  purchased. 
Evans  v.  Bradford,  35  Ind.  527'. 

Where  the  vendor  was  to  deliver 
goods  at  a  particular  place,  free  of 
charge,  it  was  held  that  the  vendee 
might  pay  the  government  duties  and 
set  them  off  in  a  suit  for  the  price. 
Fitch  V,  Archibold,  29  N.J.  L.  160. 

Where  the  defendant  had  purchased 
and  paid  for  belting,  with  an  express  or 
implied  warranty  of  quality,  and  the 
quality  could  only  be  ascertained  upon 
trial  of  the  belting,  when  it  proved*  to 
be  wholly  worthless,  it  was  held  that 
the  defendants  could  set  off  the  price 
paid  therefor  in  a  suit  for  the  price  of  a 
subsequent  purchase  of  belting  by  them 
from  the  plaintiff.  Gutta  Percha,  etc., 
Co.  V.  Wood,  84  Mich.  452. 

Where  &  party  has  actually  paid 
money  for  another  under  a  guaranty, 
the  money  so  paid  may  be  set  off  in  an 
action  by  the  latter  as  money  paid  to 
his  use.  Hutchinson  v.  Sydney,  10 
Exch.  438. 

In  Pennsylvania  it  has  been  held 
that  in  distress  for  rent,  taxes  paid  by 
the  tenant  may  be  set  off.  Franciscus  i'. 
Reigart,  4  Watts  (Pa.)  98,  476.  So  it 
was  held  that  under  the  plea  of  pay- 
ment on  a  contract  for  the  sale  of  lands, 
the  defendant  may  give  evidence  of  taxes 
due  by  the  former  owner,  which  he  has 
paid  on  the  lands  bv- way  of  set  off. 
Fulweiler  v,  Baughef,  15  S.  &  R.  (Pa.) 

45- 

And  under  the  Indiana  statute  (i 
Gar.  &  H.,  §  199)  taxes  paid  were  held 
a  good  set-off  in  an  action  for  use  and 
occupation.  Grossman  v»  Lauber,  29 
Ind.  618. 

Where  A,  the  payee  of  a  draft  on  B, 
at  the  time  of  the  acceptance  of  the 
draft  gave  to  B  a  release,  written  on  a 
separate  paper,  of  all  obligations  to  pay 
if  the  draft  should  fall  into  the  hands  of 
an  innocent  holder  for  value  before 
due,  and  the  draft  afterwards  did  fall 
into  the  hands  of  such  holder,  to  whom 
B  was  compelled  to  pay  it,  the  court 
held,  in  a  subsequent  suit  by  A  against 
B  on  another  acceptance,  that  the 
amount  paid  on  the  first  draft  could  be 
set  off,  no  funds  of  the  drawer  being  in 
hand.  The  fact  that  B  was  bound  to 
pay  the  draft  if  an  innocent  holder  pre- 
sented it,  because  on  the  face  of  It,  the 
acceptance  was  unconditional  and  the 
draft  negotiable,  was  said  to  give  B  an 


action  for  money  paid  out  to.A's  use  at 
his  special  instance  and  request,  and 
therefore,  in  that  event,  he  could  set  it 
off.     Cannon  r.  Campbell,  69  Ga.  263. 

When  plaintiff  has  received  a' certain 
sum  of  money  on  the  re-sale  of  prop- 
erty, to  one-half  of  which,  after  mak- 
ing certain  deductions,  the  defendant  is 
justly  entitled,  the  property  having 
been  purchased  for  the  benefit  of  both 
parties,  the  defendant  has  legal  right  to 
have  the  same  set  off  against  any  just 
claim  the  plaintiff  may  have  against 
him.     Pope  v.  McGee,'33  N.J.  L.  271. 

Money  had  and  received  has  been 
deemed  a  proper  matter  of  set-off- 
royalties,  for  instance,  actually  col- 
lected. Harris  Wire  Co.  v.  Moore.  55 
Mich.  610.  Where  a  plaintiff  received 
of  the  defendants  certain  instruments 
under  an  arrangement  to  sell  the  same, 
and  to  give  defendant  thirty-six  dollars 
per  gross  as  profits  on  such  sales,  it  was 
held  that  the  defendants  were  entitled, 
in  a  proper  suit,  to  set  off  against  the 
plaintiffs  demand,  whatever  sums  of 
such  profits  the  plaintiff  received  under 
the  arrangement.  Josselyn  v.  Bishop, 
25  Mich.  397. 

Under  a  statute  providing  that  money 
pakl  for  unlawful  purchases  of  liquors 
sold  in  violation  of  the  liquor  laws  shall 
be  deemed  to  have  been  received  without 
consideration,  and  may  be  recovered 
back,  it  was  held  that  the  liability  for 
the  same  is  thereby  put  on  the  same 
footing  as  other  money  had  and  re- 
ceived, and  may  be  set  off.  Roethke  v. 
Philip  Best  Brewing  Co,  33  Mich.  340. 

Where  the  defendant  had  given  the 
plaintiff  a  note  for  a  balance  found  up- 
on a  settlement,  and  it  was  ascertained, 
shortly  after  the  settlement,  that  by 
mistake,  the  note  was  for  $30  too  much, 
the  defendant,  in  an  action  upon  the 
note,  was  permitted  to  set  off  the  ex- 
cess. Bentley  f.  Hollenback,  Wright 
(Ohio.)  168. 

An  average  loss,  the  amount  which 
the  underwriter  has  acknowledged, 
may  be  set  off  by  a  broker  with  a  del 
credere  commission,  in  an  action 
against  him  for  the  amount  of  pre- 
miums. Weinholt  v.  Roberts,  2  Carapb. 

586. 

Where  A  promised  and  agreed  to 
pay  B  three  hundred  dollars,  if  B  would 
release  A's  son  from  all  damage  and 
liability  in  consequence  of  a  battery 
committed  by  his  son  on  B,  and  B  in 
consideration  of  such  promise  executed 
and  delivered  the  release,  it  was  held 
that  A  was  liable  upon  his  promise  to 
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is  sufficiently  certain  if  it  is  capable  of  being  reduced  to  a  cer- 
tainty simply  by  calculation.* 

b.  Under  the   Bankruptcy  Acts— (i)   Mutual   Credits. — 
There  is  some  difference  between  the  allowance  of  claims  in  set- 


pay  the  three  hundred  dollars,v  and 
that  B  could  plead  it,  by  way  of  set-off, 
in  a  suit  instituted  against  him  by 
A.  McCormick  v,  Oliver,  7  Yerg. 
(Tenn.)  24. 

Where,  in  an  action  on  contract,  the 
defendant  seeks  to  set  off  against  the 
plaintiff  a  claim  on  an  instrument  ac- 
knowledging the  receipt  of  a  sum  of 
money  in  trust,  it  was  held  that  such 
sum,  being  liquidated  and  payable  on 
demand,  is  a  proper  matter  of  set-off, 
whether  considered  as  a  trust  or  as  a 
mere  debt  The  court,  in  the  decision 
of  this  case,  by  Holmes,  J.,  said  :  "  If 
the  instrument  imports  a  *  trust,*  prop- 
erly so  called,  rather  than  a  debt,  so 
that  the  plaintiff  was  bound  to  keep 
the  fund  identified,  but  was  only  re- 
sponsible for  reasonable  care  in  its 
preservation,  and  was  not  personally 
answerable  for  an  equivalent  sum  from 
her  assets  generally,  and  at  all  events, 
still  we  think  that  the  defendant's  de- 
mand could  be  set  off,  under  Pub.  St., 
ch.  168,  ^^  I,  14,  consistently  with  §§ 
2,  3.  The  trust  was  a  naked  one, 
which  'the  defendant  could  terminate 
as  matter  of  right.  Underwood  v, 
Boston  Five  Cents'  Sav.  Bank,  141 
Mass.  305.  Upon  demand  and  refusal 
to  pay  it  over,  the  money  could  be  re- 
covered in  an  action  of  assumpsit;  that 
is,  upon  an  implied  contract.  Johnson 
V,  Johnson,  lao  Mass.  465.  It  would 
sen-e  no  useful  purpose  to  exclude  the 
set;off  of  such  a  demand  by  a  n-^  rrow 
construction  of  the  statute.''  Gaijnon 
V.  Ruffin,  151  Mass.  204. 

OrerpaymentB. — It  seems  thet  over- 
payments, when  properly  pleaded,  may 
be  set  off.  See  O'Brien  v,  Anniston 
Pipe  Works  (Ala.  1891),  9  So.  Rep. 
415;  Bracken  v,  Dillon,  64  Ga.  243;  37 
Am.  Rep.  70.  In  an  action  brought 
against  a  city  by  assignees  o£  a  claim 
for  printing  done  in  1871,  it  was  held 
that  the  fact  that  an  amount  for  adver- 
tising in  1869,  included  a  gross  over- 
charge that  had  been  fraudulently  pre- 
sented, passed  upon  and  obtained  by 
the  assignor  association,  was  a  proper 
matter  of  set-off.  Tavlor  v.  Mayor, 
etc..  of  N.  Y.,  20  Hun  (Si.  Y.)  292.  So 
it  was  said  that  where  the  State  has 
overpaid  a  contractor,  under  a  mistake 
of  fact,  the  amount  overpaid  may  be 
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set  off  against  amounts  due  the  con- 
tractor on  other  contracts  than  that 
on  which  the  overpayment  was  made. 
Belden  v.  State,  31  Hun  (N.  Y.) 
409. 

Claims  for  Takinc  UbutIoub  Interest, 
etc. — It  is  held  that  a  claim  qnder  U. 
S.  Rev.  Stat,  §  5198,  to  recover  double 
the  amount  of  usurious  interest  paid 
to  a  national  bank,  is  not  a  proper 
matter  of  set-off  under  statutes  requir- 
ing a  set-off  to  be  a  "  cause  of  action 
arising  upon  contract,"  Fraker  v, 
Cullum,  24  Kan.  679;  Hade  v.  McVay, 
31  Ohio  St.  231. 

In  other  cases  it  has  been  laid  down 
more  broadly  as  a  general  rule,  that 
such  claim  cannot  be  set  off;  that 
the  party  is  restricted  to  his  legal 
remedy  by  an  independent  action. 
Barnet  v.  National  Bank,  98  U.  S.  555 ; 
First  Nat.  Bank  v.  Childs,  133  Mass. 
248 ;  43  Am.  Rep.  509. 

But  where  the  claim  sought  to  be 
set  off,  was  simply  to  recover  usurious 
interest  paid,  it  has  been  allowed  to  be 
set  off.  So,  a  claim  arising  from  a 
bonus,  paid  on  a  usurious  loan,  is  the 
subject  of  a  set-off;  such  claim  can- 
not properly  be  said  to  have  grown 
out  of  a  tort.  Dey  v.  Jackson,  39  N. 
}.  L.  535.  And  it  was  held  that  the 
defendant  in  an  action  may  set  off  the 
excess  of  interest  taken  of  him  by  the 
plaintiff  in  a  transaction  different  from 
that  on  which  the  action  is  brought. 
Thomas  v.  Shoemaker,  6  W.  &  S. 
:?x)  179. 

1.  Leigh  N.  P. ;  Gibson  v.  Bell,  i 
Bing.  N.  Cas.  743;  27  E.G.  L.  562; 
Rose  V.  Simms,  i  B.  &  Ad.  526;  20  E. 
C.  L.  437 ;  2  Saund.  PI.  &  Ev.  790;, 
Spencer  v,  Morgan,  5  Ind.  146;  Ashby 
V.  Carr,  40  Mi^s.  64 ;  Casper  v.  Thig- 
pen,  48  Miss.  635;  Drew  v.  Towle,  27 
N.  H.412;  59  Am.  Dec.  380;  Rayburn 
V,  Hurd,  19  Oregon  59;  Moore  v. 
Weir,  3  Sneed  (Tenn.)  46;  Memphis, 
etc.,  R.  Co.  V.  Walker,  2  Head 
(Tenn.)  467. 

It  has  been  said  that  the  true  con- 
struction of  the  words  in  a  statute 
which  define  the  matters  which  may 
be  set  off  to  be  demands  for  a  "  sum 
liquidated,  or  one  which  may  be  ascer- 
tained by  calculation,"  is  to  •*  limit 
them  to  ^uch  judgments,  or  contracts, 
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onl^r  as  that  the  amount  of  the  de- 
fendant's demand  can  only  be  ascer- 
tained by  the  contract  itself  or  by 
mathematical  calculations  on  the 
same."  Hall  v.  Glidden,  39_Me^445; 
Smith  f.  Eddy,  i  R.  I.  476. 
I'.  Knight,  12  R.  1. 194. 

Where  the  defendant,  in  an  action 
by  the  plaintiffs  to  recover  £30  which 
he  had  received  to  their  uste,  showed 
that  he  had  been  employed  at  a  salary 
of  £140,  under  an  agreement  that  the 
contract  of  employment  should  be  de- 
terminable at  three  months*  notice,  or 
on  payment  of  three  months'  salary, 
it  was  held  that  since  he  had  been  dis- 
missed without  the  stipulated  notice, 
the  three  months'  salary  became  a 
debt  due  the  defendant,  and  he  might 
set  it  off  against  the  plaintiffs'  claim. 
East  Anglian  R.  Co.  v,  Lythgoe,  10  C. 
B.  726;  70  E.  C.  L.  724;  20  L.  J.  C.  P. 
84;  2  E.  L.  &  Eq.  331. 

So,  wliere  a  statute  (48  Geo.  Ill,  ch. 
149,  ^  24)  enacted  **  that  where  the  full 
purchase  or  consideration  money  "  for 
a  conveyance,  "should  not  be  truly  ex- 
pressed or  set  forth  *'  therein,  **  it  should 
be  lawful  for  the  purchaser  to  recover 
back  from  the  seller  so  much  of  the 
purchase  or  consideration  money  as 
should  not  be  expressed  and  set  forth 
in  an  action  for  money  had  and  re- 
ceived for  the  use  of  the  party  suing 
for  the  same,"  it  was  held  that  such  a 
sum  of  money  might  be  made  the  sub- 
ject of  a  plea  of  set-off.  Gingell  v. 
Parkins,  4  Exch.  720. 

In  an  action  on  a  bill  of  exchange 
the  defendant  was  allowed  to  set  off 
the  sum  to  which  the  plaintiff  was  un- 
der a  legal  obligation  to  insure  a  vessel, 
but  which  he  neglected  to  do,  and  the 
vessel  was  lost.  De  Talset  v,  Crousellat, 
1  Wash.  (U.  S.)  504. 

In  an  action  on  a  note,  the  defendant 
sought  to  set  off  a  claim  against  the 
plaintiff,  arising  on  the  following  trans- 
action: The  plaintiff  had  sold  hides  in 
a  vat  to  the  defendant  at  one  dollar  and 
fifty  cents  a  hide,  under  an  agreement 
that  if  they  fell  short  of  a  specified 
number  the  plaintiff  should  repay  the 
defendant  for  the  deficiency,  and  if 
they  exceeded  that  number  the  defend- 
ant should  pay  for  the  excess.  The 
hides  fell  short.  It  was  held  that  the 
defendant  could  set  off  his  account  for 
the  deficiency.  Daniel  v.  Trice,  31  Ga. 
162. 

In  an  action  by  a  collector  of  taxes 
against  a  town  to  recover  the  amount 
of  an  order  by  the  selectmen  on  the 


treasury  of  the  town,  the  defendant! 
were  permitted  to  set  off  their  claim 
against  the  plaintiff,  by  reason  of  the 
plaintiff's  neglect  to  account  for  and 
pay  over  money  received  by  him  on 
See  Clyde*  tax  bills  committed  to  him  for  collec- 
tion, and  which  he  had  not  accounted 
for  nor  paid  over.  Donelson  v,  Coler- 
ain,  4  Met.  (Mass.)  430. 

Where  the  parties  entered  into  a 
written  cont^-act  by  which  the  defend- 
ant agreed  to  build  a  house  for  the 
plaintiff  upon  the  terms  therein  stipu- 
lated, but  the  plaintiff  broke  the  con- 
tract and  the  defendant  justifiably 
abandoned  and  rescinded  it,  the  court 
held  that  the  defendant  might  set  o£f 
the  value  of  the  work  done  and  mate* 
rials  furnished  before  the  breach  and 
abandonment,  such  claim  not  being  for 
unliquidated  damages  for  breach  of 
contract.  Ford  v.  Burchard,  130  Mass, 
424.  But  in  Smith  v.  Eddy,  i  R.  I. 
476,  under  a  similar  state  of  ifacts,  the 
defendants  were  not  permitted  to  set 
off  such  demands.  The  court  by  Haile, 
}.,  said :  "  The  defendants  seek  to  re- 
cover, not  by  force  of  their  contract 
and  for  performance  of  the  same,  but 
a  reasonable  sum  for  their  services. 
This  sum  can  be  ascertained  only  bj 
propf  of  such  breach  of  the  contract  bj 
the  plaintiff,  as  would  excuse  the  de- 
fendants from  performing  their  part  of 
the  contract,  and  proof  of  the  value  of 
their  services.  Such  evidence  was  not 
admissible  to  establish  a  claim  to  set- 
off by  the  defendants."  And  in  Butts 
V,  Collins,  13  Wend.  (N.  Y.)  139,  Chan- 
cellor Walworth  treated  the  defend- 
ant's claim  for  the  value  of  a  certain 
number  of  pieces  of  flannel,  which  had 
been  placed  in  the  plaintiffs  hands  to 
be  dressed,  but  had  never  been  re- 
turned, as  uncertain  and  unliquidated, 
although  the  number  of  yards  in  each 
piece  and  value  per  yard  were  proved. 
But  Mr.  Senator  Maison  took  a  differ- 
ent view. 

It  was  held  that  an  obligation  for 
money  to  be  paid  in  the  bonds  of  a 
railroad, company  by  a  given  da^,  may 
if  not  complied  with,  be  the  subject  of 
set -off  in  a  suit  against  the  original 
holder  of  such  obligation,  or  his  as- 
signee, for  money  due  said  corporation. 
And  it  seems  that  this  is  so  whether 
the  obligation  does  or  does  not  fix  the 
value  at  which  the  bonds  are  to  be 
received,  the  law  having  established  a 
rule  by  which  the  value  may  be  ascer- 
tained and  renderedcertain.  Memphis, 
etc.,  R.  Co.  V,  Walker,  a  Head  (Tenn.) 
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off,  under  the  bankruptcy  acts  before  referred  to,*  and  the  ordi- 
nary statutes  of  set-off,  by  reason  of  the  employment  of  the  term 
^*  mutual  credits  **  therein.  It  is  said  that  this  term  is  of  larger 
import  than  the  term  "  mutual  debts,"  and  that  under  them 
many  cross-claims  may  be  allowed  in  cases  of  bankruptcy,  which 
in  common  cases  would  be  rejected.* 

The  claim  need  not  be  a  debt  due  and  payable  before  bank- 
ruptcy.^ It  is  sufficient  if  the  claim,  originating  in  a  mutual 
credit  before  bankruptcy,*  has  become  due  and  payable  after  the 


467.  Where  sundry  bank  stocks,  railroad 
stocks,  railroad  bonds  and  coupons  for 
interest  on  such  bonds,  were  placed  in 
the  hands  of  a  creditor  as  security,  and 
were  wrongfully  disposed  of  by  liim  so 
that  the  debtor  had  a  claim  upon  him 
for  damages  for  their  loss,  it  was  held 
that  such  damages  could  be  set  off 
against  the  debt,  ^ro  tantOy  in  an  action 
at  law  brought  by  the  creditor  for  the 
recovery  of  the  debt,  Bulkeley  v. 
Welch,  31  Conn.  339.  See  Ainsworth 
V,  Bowen,  9  Wis.  348.  In  the  former 
case  (Bulkeley  v.  Welch,  31  Conn. 
343),  the  court  by  Sandford,  J.,  said: 
*"  Upon  the  case  stated  in  the  bill  the 
petitioner  has  an  election  of  actions  at 
law  against  the  pledgee.  He  may 
maintain  trover  for  the  wrongful  con- 
version of  the  goods,  or,  waiving  the 
tort,  he  may  bring  assumpsit  for  the 
value  of  the  property  or  for  the  money 
received  upon  its  sale;  but  as  he  makes 
no  claim  on  account  of  any  peculiar 
quality  or  any  extraordinary  value  of 
the  property  itself,  or  of  any  aggravat- 
ing circumstances  attending  its  con- 
version, the  market  value  of  the  prop- 
erty would  be  the  rheasure  of  his  dam- 
ages, whatever  the  form  of  the  rem- 
edy which  he  might  adopt.  What 
the  value  of  the  property  was  can 
be  shown  by  the  testimony  of  wit- 
nesses acquainted  with  the  market. 
The  petitioner's  claim,  therefore,  is  not 
to  such  unliquidated  damages,  depend- 
ing upon  the  opinion,  judgment,  or 
discretion  of  a  jury,  as  cannot  be  set  off 
against  the  respondents'  debt  in  suit." 
An  obligation  was  executed  for  the 
payment  of  $5,000,  payable  in  bonds  of 
the  obligor  company,  a^  par.  It  was 
held  that  this  obligation  could  prop- 
erly be  employed  as  a  set-off  since, 
under  this  contract,  the  value  of  the 
bonds  is  not  uncertain  ;  it  is  the  nomi- 
nal value  and  not  the  value  at  which 
they  might  be  rated  in  the  market. 
Memphis,  etc.,  R.  Co.  v.  Walker,  2 
Head  (Tenn.)  467. 
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l.NSee  supra^lhXs  title,  note  3,  p.  217. 

2.  See  Ex  parte  Ockenden,  i  Atk. 
234,  opinion  by  Lord  Hardwicke;  Rose 
V.  Hart,  8  Taunt.  499;  2  Sm.  L.  C.  308 ; 
4  E.  C.  L.  185. 

8.  An  accommodation  acceptor  to  a 
bill,  which  did  not  fall  due  until  after 
the  bankruptcy,  and  was  then  outstand- 
ing in  the  hands  of  third  persons,  and 
paid  by  him  after  commission  issued, 
was  held  entitled  to  a  set-off  under  the 
words  mutual  credit.  Smith  v.  Hod- 
son,  4  T.  R.  211. 

4.  In  order  that  a  case  may  be  pro-^ 
tected  as  one  of  mutual  credit,  it  must'^ 
appear  that  such  mutual  credit  existed 
at  the  time  of  the  bankruptcy.  Boyd 
V.  Mangles,  16  M.  &  W.  337. 

It  is  to  be  observed  that,  in  all  the 
cases  where  set-off  has  been  allowed 
under  the  bankruptcy  acts,  except,  per- 
haps, the  case  of  Bx  parte  Deeze,  i 
Atk.  228,  there  Were  dealings  between 
the  parties  before  the  bankruptcy,  which 
by  the  efilux  of  time  had  ripened  into 
mutual  debts.  In  the  latter  case  Lord 
Hardwicke  held  that  goods,  in  the  hands 
of  a  packer,  who  was  a  debtor  of  the 
bankrupt,  could  be  retained  not  only 
for  the  price  of  packing  them,  but  for  a 
sum  of  <£(;oo  lent  to  the  bankrupt  on 
his  note,  though  if  there  had  been  no 
bankruptcy,  the  debt  could  not  have 
been  set  off  in  an  action  at  law  for  the 
recovery  of  the  goods,  the  holder  hav- 
ing no  lien  on  them,  or  having  a  lien 
on  them  for  a  portion  only  of  his  debt. 
Ex  parte  Deeze,  i  Atk.  228.  But  in 
the  case  of  Ex  parte  Ockenden,  i  Atk. 
234,  which  came  before  Lord  Hard- 
wicke about  six  years  after  the  former, 
he  very  much  narrowed  the  extensive 
construction  that  he  had  before  put  on 
the  words  **  mutual  credits,"  in  the  stat- 
ute of  5  Geo.  II,  ch.  30,  §  28. 

The  question  of  mutual  credit  can- 
not arise  where  the  credit  is  altogether 
created  after  notice  of  an  act  of  bank- 
ruptcy. Birdwood  v,  Raphael,  5  Price 
593.     It  should  appear  that  the  obliga- 
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bankruptcy.*    And  claims  originating  before  bankruptcy,  and  due 
absolutely,  have  been  allowed  in  set-off,  although  they  were  not 

tion  commenced  previously  thereto,  or 
that  there  was  some  connection  in  the 
origin  of  the  transaction.  Gibbs,  J.,  in 
Ouchterlony  v.  Easterly,  4  Taunt.  888. 
If  the  set-off  claimed  be  a  note  made  or 
a  bill  accepted  by  the  bankrupt  and 
indorsed  to  defendant,  it  should  ap- 
pear that  the  indorsement  was  made 
before  notice  of  thebankruptcv.'Marsh 
V.  Chambers,  2  Str.  1234;  Lucas  v. 
Marsh,  Barnes  453 ;  Dickson  v,  Evans, 
6  T.  R.  57;  Ogden  v.  Cowley,  2  Johns. 
(N.  Y.)  278.  In  New  Tork,  a  defend- 
ant who,  at  the  time  of  obtaining  a  note 
of  plaintiffs,  was  chargeable  with  notice 
of  their  assignment,  could  not  avail 
himself  of  the  note  as  a  set-off,  Johnson 
V.  Bloodgood,  I  Johns.  Cas.  (N.  Y)  51; 
I  Am.  Dec.  93 ;  Anderson  v.  Van 
Alen,  12  Johns.  (N.  Y.)  344.  But  a 
bill  or  note  may  form  an  item  of  credit, 
although  the  person  claiming  it  as  such 
item  may  not  have  had  it  in  his  hands 
at  the  moment  of  the  bankruptcy.  5 
Rob.  Prac.  995;  Ex  parte  Hale,  3  Ves. 
304,  and  Ex  parte  Burton,  i  Rosens  B. 
C.  320,  are  distinguished  from  Bolland 
V,  Nash,  8  B.  &  C.  105;  15  E.  C.  L. 
157.  The  propriety  of  this  decision  is 
not  doubted  in  Collins  v.  Jones,  10  B.  & 
C.  777;  21  E.  C.  L.  169. 

1.  In  Ex  parte  Boyle,  Re  Shepherd, 
Cooke  B.  L.  (8th  ed.)  571,  Lord  Cork, 
to  accommodate  Shepherd,  who  was 
his  solicitor,  drew  four  notes,  two  pay- 
able to  Nibbs  or  order,  and  two  to 
Shepherd  or  order,  making,  on  the 
whole,  981/.  av.  3^.  Lord  Cork  hav- 
ing been  forced  to  take  up  one  of  them 
before  the  bankruptcy,  and  two  after- 
wards, the  question  was  whether  these 
payments  could  be  set  off  against  a  debt 
due  from  his  lordship  to  Shepherd's 
estate.  The  Lord  Chancellor  at  first 
thought  that  the  account  must  be  taken 
as  it  stood  at  the  time  of  the  bank- 
ruptcy ;  but  afterwards  his  lordship 
said  he  had  considered  the  case,  and 
was  of  opinion  that  the  petitioner  was 
entitled  to  set  off  the  debt  against  the 
payments  after  the  bankruptcy. 

That  an  accommodation  acceptance, 
not  paid  till  after  the  bankruptcy  by 
the  acceptor,  could  be  set  off  against 
the  estate  of  the  partj'  accommodated 
was  also  decided  in  Ex  parte  Wagstaff, 
13  Ves.  65 ;  and  Russell  v.  Bell,  8  M.  & 
W.  277 ;  and  these  cases  were  ciled 
with  approbation  by  Parke,  B.,  in 
Hulme  V.  Muggleston,  3  M.  &  W.  31. 
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In  this  case,  in  an  action  of  money 
had  and  received  to  the  use  of  the  as- 
signees of  John  Smith,  the  defendant 
pleaded  that  before  notice  of  the  bank- 
ruptcy,  he  indorsed  a  bill  for  Smith's 
accommodation,  and  discounted  an- 
other for  him,  both  of  which  he  was 
obliged  to  take  up  after  the  bankruptcy; 
that  before  the  bankruptcy,  Smith  lent 
him  a  check,  the  proceeds  of  which  he 
received  after  the  bankruptcy,  which 
was  the  same  money  now  sued  for,  and 
against  which  he  claimed  to  set  off  the 
dishonored  bills.  The  court  held  the 
plea  good.  See,  under  bankrupt  law 
of  Scotland^  Macfarlane  v,  N orris,  2  B. 
&  S.  793.  In  Sheldon  v.  Rothschild,  8 
Taunt.  156;  4  E.  C.  L.  ^5;  2  Moore  43, 
Otte  drew  a  bill  on  B.  &  Co.  for  400/., 
which  they  accepted  without  value. 
They  afterwards  owed  Otte  236/.,  lu. 
3</.,  and  drew  on  him  for  163/.  Sj. 
9</,,  the  balance.  This  bill  they  sold  to 
the  defendant  and  afterwards'  became 
bankrupts,  the  400/.  bill  remain- 
ing in  Otte's  hands  unpaid.  Otte  ac- 
cepted without  notice  of  the  bank- 
ruptcy, and  paid  the  193/.  85.  9^.  to 
the  defendant,  on  which  the  assignees 
of  B.  &  Co.  brought  an  action  as  for 
money  had  and  received ;  but  the  court 
held  that  there  was  a  mutual  credit  be- 
tween the  bankrupt  and  Otte,  and  that 
inasmuch  as  he  could  have  set  off  his 
demand  on  the  estate  in  any  action 
brought  against  him,  the  defendant, 
whom  he  had  indemnified,  and  who 
stood  in  his  place, could  do  so  also.  In 
Collins  V,  Jones,  10  B.  &  C.  777,  21  E. 
C.  L.  169,  it  was  laid  down  by  Baylcy, 
J.,  that  **  whoever  takes  a  bill  must 
be  considered  as  giving  credit  to  the 
acceptor;  and  whoever  takes  a  note, 
credit  to  the  drawer."  See  Arbouin  7*. 
Tritton,  Holt.  N.  B.  408  ;  3  E.  C  L. 
164;  Edmeads  v.  Newman,  i  B.  &  C. 
418;  8  E.  C.  L.  178. 

In  Bittleston  v.  Timmis,  i  C.  B. 
389;  50  E.  C.  L.  387,  it  was  held  that  a 
demand  which  originated  before  fiat, 
and  before  notice  of  any  act  of  bank- 
ruptcy, could  be  set  off  against  a  claim 
for  money  had  and  received  to  the  use 
of  the  assignees,  arising  out  of  a  credit 
given  by  the  bankrupt  before  fiat  and 
before  notice  of  any  act  of  bankruptcy-. 
It  thus  seems  that  the  debt  need  not  be 
due  and  payable  before  the  bankruptcy. 

Where  bills  had  been  indorsed  in 
blank  by  E.  &  Co.  to  the  defendants 
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yet  payable.*     Nor  was  it  considered  necessary  that  the  bankrupt 
and  the  creditor  should  particularly  intend  to  trust  each  other,  or 


who  were  their  bankers,  for  the  pur- 
pose of  being  discounted,  and,  before 
the  bills  became  due,  E.  &  Co.  became 
bankrupt,  the  defendants  having  then 
in  their  hands  a  sum  of  money  belong- 
ing to  E.  &  Co.,  much  less  than  the 
amount  of  the  bills,  and  the  assignees 
of  E.  &  Co.  sued  the  defendants  to  re- 
cover the  money  of  E.  &  Co.,  which 
was  so  in  their  hands,  as  aforesaid,  it 
was  held  that  the  defendants  were  en- 
titled, as  indorsees  of  the  bills,  to  set 
them  off  in  that  abtion.  Alsager  v. 
Currie,  12  M.  &  W.  751. 

R,  being  indebted,  by  an  open  ac- 
count, to  an  incorporated  railroad 
company,  the  latter  assigned  the  debt 
to  one  S,  to  whom  the  company  was 
largely  indebted,  and  by  whom  suit 
was  brought  against  R,  in  the  name  of 
the  company,  and  a  judgment  obtained 
thereon.  Pending  the  suit  against  him, 
R  paid  for  the  company  a  large  debt,  as 
its  surety,  which  debt  existed  previous 
to  the  assignment  by  the  company  to 
S.  It  was  held  thatj^  as  the  company 
was  insolvent  at  the  time  of  the  assign- 
ment to  S  of  the  debt  of  R,  the  latter 
could  set  off  in  equity  the  money  he 
had  paid  for  the  company,  against  the 
judgment  obtained  by  S."  Tuscumbia, 
etc.,  R.  Co.  V,  Rhodes,  8  Ala.  3o6. 

A  premipm  note  given  for  a  policy 
of  insurance,  and  a  loss  incurred  un- 
der the  policy,  are  "mutual  credits" 
within  the  meaning  of  2  New  York 
Rev.  Stat.  47,  §  36,  and  the  insured  are 
entitled  to  offset  the  loss  against  the 
note,  although,  by  the  terms  of  the 
policy,  the  loss  was  not  payable  until 
sometime  after  proof  of  loss,  and  no 
proof  was  furnished  until  after  the  in- 
solvency of  the .  insurers.  Pardo  v. 
Osgood,  5  Robt.  (N.  Y.)  3^8;  follow- 
-•V  Osgood  V.  De  Groot,  36  N.  Y.  348. 

So  in  Graham  v,  Russell,  5  M.  &  S. 
498,  it  was  held  that  an  underwriter, 
in  an  action  by  the  assignees  of  a 
bankrupt  assured  upon  a  loss  which 
happened  after  the  bankruptcy,  may 
set  off  a  sum  due  to  him  for  premiums 
on  the  balance  of  accounts  between 
the  bankrupt  and  himself.  The  court 
said  that  the  case  depended  much  upon 
the  construction  of  19  Geo.  II,  which 
provided  that  the  assured  in  any  pol- 
icy should  be  admitted  to  prove  his 
debt  as  if  the  loss  had  happened  before 
the  commission  issued,  and  shall  re- 
ceive dividend  in  like  manner.     "  This 
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statute,"  says  Lord  Ellenborough,  "  re- 
lates to  the  case  of  a  bankrupt  under- 
writer, and  the  case  before  us  is  that 
of  a  bankrupt  assured,  but  the  judges 
are  of  the  opinion  that  as  the  set-off  is 
to  be  allowed  in  the  case  of  the  bank- 
rupt underwriter,  by  parity  of  reason 
there  ought  to  be  the  same  allowance 
on  the  part  of  the  bankrupt  assured. 
The  question  must,  in  effect,  be  the 
same  as  if  the  underwriter  had  become 
bankrupt,  the  assured  being  indebted 
to  him  and  remaining  solvent,  and 
therefore  it  may  be  considered  in  that 
way." 

1.  Thus  in  Ex  parte  Prescott,  i  Atk. 
230,  a  person  owed  the  bankrupt  a  sum 
payable  at  a  future  day,  and  the  bank- 
rupt was  indebted  in  a  smaller  sum 
then  due.  Lord  Hardwicke  held  that 
although  not  strictly. a  mutual  debt,  it 
was  a  case  of  mutual  credit  within  the 
meaning  of  the  bankrupt  law,  and  the 
sum  owing  by  the  bankrupt  was  set  off 
and  applied  upon  the  demand  owing  to 
the  bankrupt  not  then  due. 

Where  an  insolvent  was  indebted  to 
a  creditor  in  a  certain  amount  due  at 
the  time  of  the  insolvency,  and  the 
creditor  owed  a  note  due  in  a  few  days, 
it  was  held  to  be  a  mutual  credit  and  a 
set-off  allowable.  Jones  v.  Robinson, 
26  Barb.  (N.  Y.)  310,  decided  under  2 
New  Tork  Rev.  Stat.  47,  §  36.  So  in 
Massachusetts^  in  an  action  by  the  as- 
signees in  insolvency,  the  defendants, 
who,  before  notice  of  the  insolvency, 
had  taken  a  promissory  note  made  by 
the  insolvent,  may  set  off  the  note,  if  it 
is  due  absolutely,  though  not  payable 
till  afterwards.  Demmon  v.  Boylston 
Bank,  5  Cush.  (Mass.)  194;  Aldrich  v, 
Campbell,  4  Gray  (Mass.)  284. 

Thus,  in  Rose  v,  Sims,  i  B.  &  Ad. 
521;  20  E.  C.  L.  437,  it  was  held  that 
an  agreement  to  indorse  a  bill  of  ex- 
change did  not  create  such  a  credit  as 
the  statute  intends;  in  Gibson  v.  Bell, 
I  Bing.  N.  Cas.  748;  27  E.  C.  L.  562, 
that  an  agreement  to  accept  a  bill  did 
not  create  such  a  credit.  -  These  cases 
turned  on  the  distinction  between  an 
acceptance,  which  creates  a  debt,  and 
an  indorsement  which  creates  only  a 
suretyship.  See  Wallis  v.  Swinburne, 
I  Exch.  203. 

An  agreement  to  paj'  the  bankrupt 
for  goods  sold  prompt  two  months,  or 
by  acceptance,  was  held  a  claim  against 
which  a  debt  due  from  the  bankrupt 
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to  raise  a  cross-demand.^  It  has  been  said  that  the  leading  rule 
on  the  subject  of  mutual  credits  is,  that,  to  be  within  the  meaning 
of  the  bankrupt  laws,  they  must  be  such  credits  as  .would  termi- 
nate in  debts — e.  g.y  where  a  debt  was  due  from  one  party,  and 
credit  was  given  by  him  on  the  other  hand,  for  a  sum  of  money 
payable  at  a  future  day,  and  which  would  then  become  a  debt ;  or 
where  there  was  a  debt  on  one  side,  and  delivery  of  property  with 
directions  to  turn  it  into  money,  on  the  other.*     In  the  latter  case. 


might  be  set  off.  Groom  v.  West,  8  A. 
&E.7j8;35E.  C.L.  520. 

1.  Where  a  bill  of  exchange,  accepted 
by  A  got  into  the  hands  of  B,  it  was 
held  that  there  was  a  mutual  credit  be- 
tween A  and  B,  even  though  the 
former  did  not  know  the  bill  was  in  the 
hands  of  the  latter.  Hankey  v.  Smith, 
3  T.  R.  507. 

Money  was  borrowed  of  an  in&urance 
company,  for  the  purpose  of  erecting 
buildings  upon  a  certain  lot,  secured  by 
a  mortgage  .upon  the  premises.  After 
the  completion  of  the  buildings  they 
were  insured  by  the  same  company ; 
and  by  a  subsequent  lire,  by  which  the 
company  was  rendered  insolvent,  the 
buildings  were  destroyed,  whereby  the 
whole  amount  of  the  policy  became  due. 
Upon  a  bill  by  the  mortgagor,  the  re- 
ceivers were  ordered  to  allow  a  set-off 
of  the  policy  against  the  mortage 
debt.  In  re  Globe  Ins.  Co.,  2  £dw. 
Ch.  (N.  Y.)  625. 

2.  2  Chitt.  Contr.  1284.  See  Rose  r. 
Hart,  8  Taunt.  499;  2  Sm.  L.  C.  315; 
Naoroji  v.  Chartered  Bank,  L.  R.i  3 
C.  P.  444;  Astley  v,  Gurney,  L.  R.,4  C. 
P.  714;  Young  f.  Bank  of  Bengal,  i 
Moore  P.  C.  150. 

In  the  decision  of  the  above  cited 
case  of  Rose  v.  Hart,  the  court,  by 
Gibbs,  C.  J.,  said  that  the  principle 
there  laid  down  (which  has  been 
adopted  in  the  text),  would  support  all 
the  cases  in  the  string  of  cases  between 
Ex  parte  Ockenden  and  this  case,  be- 
ginning with  French  v,  Fenn,  i  Atk. 
228;  3  Dougl.  261 ;  Cooke  B.  L.  (7th  ed.) 
536  (8th  cd.),  565;  26  E.  C.  L.  99,  de- 
cided in  1783,  and  extending  over  a 
period  of  thirty  years,  during  which 
French  v.  Fenn,  i  Atk.  228,  was  the 
leading  case  upon  this  subject,  and 
ending  with  Olive  v.  Smith,  5  Taunt.  58. 

In  French  v.  Fenn,  i  Atk.  228;  Cooke 

B.  L.  (7th  cd.)  536,  (8th  ed.)  565;  26  E. 

C.  L.  99,  there  was  a  debt  due  from 
Cox,  the  bankrupt,  to  Fenn,  and  Cox 
had  intrusted  Fenn  with  his  share  or 
interest  in  a  string  of  pearls,  to  be  sold 


by  Fenn,  and  the  profits  on  such  share 
to  be  paid  to  Cox.  Fenn  sold  the 
pearls  after  Cox's  bankruptcy,  and 
Cox's  assignees  ^brought  an  action 
against  Fenn  for  his  share  of  the  profit. 
It  was  insisted  on  the  part  of  the  de- 
fendant that  there  was  a  mutual  credit, 
though  not  a  mutual  debt,  at  the  time 
of  the  bankruptcy,  and  that  one  could 
not  be  demanded  without  satisfying  the 
other.  The  court  determined  that 
Fenn  was  protected  from  the  claim  of 
Cox's  assignees  by  the  clause  of  mutual 
credits. 

So  where  the  defendant  had  lent  his^ 
acceptance  to  the  bankrupts  on  a  bill 
which  did  not  become  due  till  after  the 
act  of  bankruptcy',  and  which  was  then 
outstanding  in  the  hands  of  third  per- 
sons, yet  the  defendant,  having  paid  the 
amount  after  commission  issued,  and 
before  the  action  brought  by  the  as- 
signees, was  held  entitled  to  set  off  that 
amount.  Smith  v,  Hodson,  4  T.  R.  211; 
2  Sm.  L.  C.  126. 

In  Atkinson  v.  Elliott,  7  T.  R.  378, 
the  defendant  sold  the  bankrupt  a  par- 
cel of  tar  for  430/.,  at  «ix  months' 
credit,  for  which  the  bankrupt  accepted 
a  bill,  and  afterwards  bought  another 
parcel  for  230A,  on  the  same  terms.  On 
the  first  bill  becoming  due,  he  gave  the 
defendant  two  bills  on  third  persons, 
making  together  600/.,  and  the  defend- 
ant undertook,  on  their  being  pak),  ta 
return  170/.,  it  not  being  intended  to  do- 
more  than  take  up  the  bill  accepted  for 
the  price  of  the  first  parcel.  In  an  ac- 
tion for  the  170/.*  the  defendant  was  al- 
lowed to  set  off  his  demand  for  the 
second  parcel  of  goods. 

A,  a  merchant,  employed  B,  a  brokefr 
to  effect  policies  and  sell  goods,  and 
trusted  him  with  the  possession  of  the 
policies;  A  being  indebted  to  B  lor 
premiums  on  insurance,  and  having  ob- 
tained an  advance  of  money  upon  a 
pledge  of  goods  placed  in  B's  hands  (or 
sale,  but  not  on  those  goods,  to  the  ex- 
clusion of  A's  general  creditors,  be- 
came   bankrupt;     afterwards     a    loss 
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the  credit  given  by  the  delivery  of  the  property  must  in  its  nature 
terminate  in  a  debt,  and  the  balance  will  be  taken  on  the  two  debts  ; 
the  words  of  the  statute  will  in  all  cases  be  complied  with.  But  where 
there  is  a  mere  deposit  of  property,  without  any  authority  to 
turn  it  into  money,  no  debt  can  ever  arise  out  of  it,  and,  therefore, 
it  is  not  a  credit  within  the  meaning  of  the  statute.^ 


happened,  and  B  received  it  from  the 
underwriters.  It  was  held  that  this  was 
a  mutual  credit  within  the  5  Geo.,  II., 
ch.  30,  ^  28,  and  that  B  might  retain  the 
sum  received  for  the  loss,  in  liquidation 
of  his  advances,  as  well  as  of  the  balance 
due  for  premiums.  Olive  v.  Smith,  5 
Taunt.  56;  2  Rose  122.  See  also  Parker 
V.  Carter,  Cooke  B.  L.  548;  Arbouin  v. 
Tritton,  Holt  N.  P.  408;  3  E.  C.  L.  164. 

But  subsequent  to  Olive  v.  Smith,  5 
Taunt.  56,  in  a  case  in  which  the  goods 
themselves  had  not  been  intrusted  by 
the  bankrupt  to  his  creditor,  but  where 
goods  had  been  consigned  by  the  bank- 
rupt to  a  third  partj,  under  an  ae^ree- 
ment  between  the  former  and  his 
creditor,  wherebj  the  proceeds  of  such 
goods  must  necessarily  pass  through 
the  hands  of  the  creditor,  it  was  held 
that  this  was  a  case  of  mutual  credit. 
Easum  v.  Cato,  5  B.  &  Aid.  861 ;  7  E. 
C.  L.  282.  In  this  case,  J.  S.,  being  de- 
sirous of  making  a  shipment  at  his  own 
risk,  but  not  in  his  own  name,  repre- 
sented to  the  merchants  through  whom 
the  shipment  was  to  be  made,  that  the 
goods  were  A's,  and  procured  A  to 
write  to  them  to  insure,  and  make  ad- 
vances on  the  goods,  which  was  done. 
J.  S.  having  become  a  bankrupt,  it  yras 
held  that  A  might  recover  the  proceeds 
of  the  goods,  and  set  off  a  debt  due 
from  him  to  J.  S.,  in  an  action  for  them 
by  the  assignees.  But  see  Young  v. 
Bank  of  Bengal,  i  Deac.  622;  Moore  P. 
C.  150;  38  E.  C.  L.  627. 

Dspoiit  in  Bank. — When  money  is 
deposited  with  a  bank,  the  bank  be- 
comes the  debtor  of  the  depositor  to 
the  amount  of  the  deposit.  See 
Banks  and  Banking,  vol.  2,  p.  94, 
n.  I.  When,  therefore,  the  depositor 
is  indebted  to  the  bank,  it  is  a  case  of 
mutual  credit,  and  the  bank  may  set 
off  against  the  claims  of  the  depositor  to 
the  amount  deposited,  a  debt  due  from 
him  to  the  bank.  Winslow  v.  Bliss,  3 
Lans.  (N.  Y.)  220;  Scammon  v.  Kim- 
ball, 92  U.  S.  362.  See  Demmon  v, 
Boylston  Bank,  5  Cush.  (Mass.)  194; 
Fort  V.  McCully,  59  Barb.  (N.  Y.)  87. 

1.  Thus,  in  trover  for  cloths  depos- 
ited by  the  bankrupt,  previous  to  his 


bankruptcy,  with  the  defendant,  who 
was  a  fuller,  for  the  purpose  of  being 
dressed,  it  was  held  that  the  defendant 
was  not  entitled  to  detain  them  for  his 
general  balance  for  such  work  done  by 
him  for  the  bankrupt  previously  to  his 
bankruptcy  ;  for  that  there  was  no  mu-  ^ 
tual  credit.  Rose  v.  Hart,  8  Taunt. 
499;  2  Sm.  L.  C.  308;  4  E.  C.  L.  185. 
See  Sampson  v.  Burton,  2  B.  &  B.  89; 

6  E.  C.  L.  50. 

A.  and  Co.,  merchants  in  Liverpool, 
remitted  a  bill  to  B.  and  Co.  in  Lon- 
don, with  directions  to  get  it  discounted, 
and  apply  the  proceeds  in  a  particular 
way.  B.  and  Co.  did  not  get  the  bill 
discounted,  but  received  the  money 
when  it  became  due.  Before  that  time 
A.  &  Co.  had  stopped  payment,  and 
demanded  the  return  of  the  bill.  A 
commission  of  bankruptcy  having  been 
issued  against  them  before  the  money 
was  received  on  the  bill  by  B.  and  Co., 
it  was  held,  in  an  action  by  the  as- 
signees of  the  bankrupts  to  recover  the 
amount  so  received,  that  B.  and  Co. 
could  not  setoff  a  debt  due  to  them 
from  A.  and  Co.  Buchanan  v.  Find- 
lay,  9  B.  &  C.  738 ;  17  E.  C.  L.  486.  A 
bank  cannot  set  off  notes  left  with 
them  for  discount,  which  they  have 
refused  to  discount,  in  an  action  sub- 
sequently brought  by  the  assignees  in 
insolvency  of  the  depositor,  on  a  debt 
due  from  the  bank  to  him  before  his  in- 
solvency.    Stetson  V.  Exchange   Bank, 

7  Gray.  (Mass.)  425. 

H.  owed  the  firm  of  S.  &  Co.  two 
debts,  one  on  a  promissory  note  secured 
by  a  mortgage  or  real  estate,  and  the 
other  upon  a  merchandise  account.  H. 
remitted  to  S.  &  Co.  five  sums  at  differ- 
ent times,  in  each  case  directing  the 
sum  to  be  applied  toward  the  payment 
of  the  note.  Three  of  these  sums  were 
applied  as  directed.  The  last  two  sums 
were  not  so  applied.  Soon  afterwards 
H.  was  adjudged  a  bankrupt.  In  an 
action  by  S.  &  Co.  to  foreclose  the 
mortgage,  it  was  claimed  that  against 
the  sum  of  the  last  two  remittances, 
which  were  not  applied  on  the  note, 
the  unsecured  debt  could  be  set-off 
under  the  mutual  credit  clause  of  the 
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It  has  been  suggested  that  the  rule  which  has  been  laid  down 
**  that  mutual  credits,  within  the  meaning  of  the  bankrupt  laws, 
are  credits  which  must  in  their  nature  terminate  in  debts/*  means, 
not,  as  has  been  contended  in  some  cases,  credits  which  must,  ex 
necessitate  rei,  terminate  in  debts,  but,  credits  which  have  a  natural 
tendency  to  terminate  in  debts,  and  not  in  claims  differing  in 
nature  from  a  debt.^ 

But  a  mere  liability  which  may  or  may  not,  but  has  not  beconie, 
a  debt,  cannot  be  set  off  * 


bankrupt  act.  (Bankrupt  Act,  ^  20; 
U.  S.  Rev.  Stats.,  §  5073.)  But  it  was 
held  that  the  remitting  of  moneys  by 
H,  to  S.  &  Co.  to  be  applied  according 
to  instructions,  made  S.  &  Co.,  not  the 
debtor,  but  the  trustee  of  H.  Libbv  v. 
Hopkins,  104   U.  S.  303;   25  Alb.  L.J. 

A  had  pledged  stock  in  a  corpora- 
tion for  the  payment  of  a  promissory' 
note  given  to  the  defendant,  with  the 
authority  to  the  pledgee  to  sell  the 
&ame  on  the  non-payment  of  the  note. 
Subsequently  the  maker  assigned  all 
his  property  to  a  trustee  for  the  benefit 
of  his  creditors.  •  On  the  maturity  of 
the  note,  the  trustee  tendered  'the 
amount  of  the  note  to  the  holder,  and 
on  his  refusal  to  deliver  the  shares, 
brought  a  bill  in  equitj'  to  redeem  the 
same.  It  was  held  that  there  was  not 
that  mutual  credit  under  the  statute 
{Massachusetts  Gen.  Sts.,  ch;  118,  §  26) 
which  would  allow  the  defendant  to 
set  off  other  debts  due  him  from  the 
pledgor  at  the  time  the  note  matured. 
Hathaway  v.  Fall  River  Nat.  Bank,  131 
Mass.  14. 

It  has  been  stated  that  when  goods 
are  held  with  a  mere  power  of  sale, 
which  the  debtor  or  his  assignee  may 
defeat,  and  which  the  creditor  has  not 
even  signified  his  election  to  exercise,  it 
does  not  yet  appear  that  they  are  to  be 
accounted  for  as  money  by  the  creditor, 
and  therefore  he  is  not*  yet  in  a  position 
to  set  the  debts  due  him  against  the 
proceeds  If  he  sells.  So,  A,  the  insol- 
vent, had  given  the  defendant  a  promis- 
sory note,  paj'able  on  demand,  and 
secured  by  a  transfer  of  shares  of  stock, 
and  the  defendant  made  other  advances 
to  A  before  and  after  this  transaction, 
receiving  other  notes.  Demand  was 
made  on  the  note  secured  three  days 
before  the  date  of  the  assignment  to 
the  plaintiff  for  the  benefit  of  creditors, 
but  no  notice  of  intentions  to  sell  the 
security  was  given;  and  the  defendant 
bank  afterwards  became  a  party  to  the 
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assignment.  Subsequently  the  defend- 
ant sold  the  stock  held  as  security.  In 
an  action  by  the  plaintiff  as  trustee  un- 
der the  assignment  to  recover  the  sur- 
plus of  the  proceeds  of  the  sale  remain- 
ing after  the  payment  of  the  note,  the 
defendant  sought  to  set  off  certain 
claims  against  A  on  the  ground  that  at 
the  time  of  the  assignment  there  were 
mutual  credits  within  the  Massachu- 
setts statutes  (Gen.  Stats,  ch.  118,  §  26; 
Pub.  Sts,  ch.  157,  ^  27).  But  it  was  held 
that  the  transaction  did  not  show  that 
the  stock  was  held  by  the  defendant  '*  to 
be  converted  into  money,  so  that  the 
liability  to  account  for  it  would  ulti- 
mately become  a  debt,**  so  that  there 
was  not  a  mutual  credit  within  the 
statute.  Brown  r.  New  Bedford  Sav. 
Inst.,  137  Mass.  262.  See  Tallman  v. 
New  Bedford  Five  Cents'  Bank,  138 
Mass.  330. 

1.  Thus  it  was  settled  in  Smith  v. 
Hodson,  4  T.  R.  211 ;  2  Sm.  L.  C.  126, 
that  an  accommodation  acceptance  is 
a  credit,  given  by  the  acceptor  to  the 
party  accommodated ;  and  yet  it  is  not 
cei'tain  tp  end  in  a  debt,  for  the  partj 
accommodated  ought  to  provide  for 
the  bill,  at  maturity,  and,  if  he  do, 
there  will  be  no  debt  Yates  r.  Hoppe, 
9C.  B.  541;  67  E.  C.  L.541. 

a.  Where  A,  B,  and  C,  dissolved 
partnership,  there  being  at  that  time 
due  from  the  firm  to  one  FI  a  sum  of 
51,891/.  125.,  and  from  A  to  the  firm 
the  sum  of  6,817/.  95.,  8</.,  and  it  was 
agreed  that  A  should  pay  to  B  and  C 
the  debt  due  from  him  to  the  firm,  and 
that  B  and  C  should  keep  the  stocks 
and  assets  of  the  firm  and  should  paj 
H,  but  B  and  C  became  bankrupts 
while  the  greater  part  of  H*s  debt  still 
remained  unpaid,  it  was  held  that  A's 
liability  to  pay  H  was  in  the  nature  of 
a  guaranty,  m  respect  of  which  he 
might  never  be  called  upon  to  pay 
anything,  and  that  consequently  he 
could  not  set  off  the  sum  of  his  liability 
to  H  in  an  action  by  the  assignees  of 
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It  is  to  be  remembered  that  the  same  mutuality  is  required  in 
the  case  of  setting  oflf  credits  under  the  bankruptcy  laws,  as  is  re- 
quired in  order  that  debts  may  be  set  off  under  the  ordinary  stat- 
utes of  set-off.' 

(2)  Mutual  Dealings, — The  right  of  set-off  in  the  case  of  bank- 
ruptcy has,  in  England,  been  extended  to  "  mutual  dealings  *'  be- 
tween the  bankrupt  and  his  debtor.  But  it  is  difficult  to  deter- 
mine from  the  decided  cases  whether  this  permits  other  claims  to 
be  set  off  than  those  which  could  have  been  so  employed  under 
the  earlier  statutes,  which  authorized  the  practice  only  where 
there  were  mutual  "debts**  and  "credits.'** 

5.  What  Subjects  of  Set-off  May  be  Set  off— a.  In  General.— 
When  it  is  determined  that  a  particular  demand  is  comprehended 
by  the  terms  of  the  governing  statute  of  set-off,  whether  the  right 
is  thereby,  as  in  the  more  common  provisions,  limited  to  mutual 
debts,  or  is  more  generally  allowed,  as  is  done  by  some  statutes 
which  allow  unliquidated  claims,  and  by  others  (the  bankruptcy 
acts)  which  permit  mutual  credits  arfd  dealings  to  be  set  off,  it  is 
necessary  that  it  should  conform  to  certain  requirements  which 


the  bankrupts.  Abbott  v.  Hicks,  7 
Scott  715.  And  see  Sampson  v.  Bur- 
ton, 2  B.  &  B.  89;  6  E.  C.  L.  50;  Ar- 
bouin  V.  Tritton,  Holt.  N.  P.  408;  3  E. 
C.  L.  164 ;  Wood  V,  Dodgson,  2  M.  & 
S.  19c. 

1.8  Bac.  Abr.  651;  Staniforth  v, 
Fellowes,  i  Marsh.  184.  See  infra^ 
this  title,  The  Requirement  of  Mu- 
tuality as  to  Claims  in  Set-off, 

a.  The  jB«^/jjA**  Bankrupt  Act.  1869," 
4  39,  makes  use  of  the  term  "mutual 
dealings/*  as  well  as  the  term  **  mutual 
credits"  and  "mutual  debts"  which 
alone  are  to  be  found  in  the  older  bank- 
rupt acts.  Still  it  has  been  supposed 
that  the  meaning  of  this  term  is  not 
materially  different  from  the  others ; 
that  it  would  probably  be  held  to  mean 
such  dealings  only  as,  in  the  natural 
course  of  business,  would  end  in  debts. 
2Chitt.  Contr.  1285. 

But  some  authorities  have  been  dis- 
posed to  give  a  wider  meaning  to  the 
teim.    2  Sm.  L.  C.  328. 

In  Booth  V,  Hutchinson,  L.  R.,  15 
Eq.  30,  which  was  the  case  of  a  deed  in- 
corporating the  provisions  of  the  Bank- 
ruptcy Act,  1869,  it  was  held  that  a 
claim  for  damages  for  breach  of  cove- 
nant which  were  ascertained  at  the 
date  of  the  deed  might  be  setoff  against 
the  claim  for  rent  due  and  accruing  due 
to  the  insolvent  estate  up  to  the  time  of 
the  distribution  of  the  estate  under  the 
deed.  In  delivering  judgment,  Malins, 
V.  C,  said  :  "  If  the   case  were  under 


the  old  law  I  should  probably  have 
concluded  that  there  was  no  right  of 
set- off,  but  the  old  decisions  rested  on 
the  construction  wliich  the  courts  had 
put  upon  the  words  'mutual '  and  *  mu- 
tual credits.'  .  .  .  The  language  of 
the  act  of  1869  is  altered  from  that  of 
previous  acts  and  made  more  compre- 
hensive ;  and  I  must  therefore  con- 
clude that  the  right  of  set-off  given  by 
the  previous  acts  was  considered  to  be 
too  restricted,  and  was  intended  to  be 
enlarged." 

In  En  parte  Barnett,  In  re  Deveze, 
L.  R.,  9  Ch.  293,  Barnett  &  Co.  had 
had  business  transactions  with  a  trader 
who  became  bankrupt,  and  at  the 
time  of  the  bankruptcy  the  bank- 
rupt pweci  Barnett  &  Co.  £30 10,  and 
Barnett  &  Co.  owed  the  bankrupt  £88, 
in  respect  of  which  sum  he  had  a  lien 
upon  goods  of  Barnett  &  Co.  in  his 
possession.  On  a  claim  by  the  trustee 
in  bankruptcy  that  Barnett  &  Co.  should 
pay  the  JC88  in  full,  and  should  prove, 
for  the  whole  sum  of  £3,010  against  the 
bankrupt's  estate,  it  was  held  that  they 
were  entitled  to  have  the  sum  of  £88  set 
off  against  their  claim,  so  as  to  free  the 
goods  from  the  lien,  and  to  prove  for  the 
balance  against  the  bankrupt's  estate. 
But  though  this  case  was  decided  upon 
the  recent  act,  Lord  Selbourne,  C. 
guarded  himself  from  expressing  an 
opinion  upon  the  effect  of  the  addi- 
tional words. 

A  contractor  failed  to  carry  out  his 
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result  from  the  very  nature  of  set-oflf,  although  they  are  sometimes 
also  demanded  by  the  express  terms  of  the  statute.  The  object 
of  these  statutes  of  set-off  is,  as  has  been  said,  to  do  away  with 
cy'cuity  of  actions  as  much  as  practicable ;  this  is  sought  to  be 
accomplished  by  the  abrogation  of  the  common-law  necessity  of 
resorting  to  an  independent  action  for  the  recovery  of  the  demands 
comprehended  by  these  statutes,  and  permitting  them  to  be  recov- 
ered in  an  action  by  the  plaintiff.  Set-off  is,  then,  in  the  nature 
of  a  cross-action ;  the  defendant  must,  to  sustain  the  matter  of 
his  set-off,  show  whatever  would  be  necessary  to  support  an  inde- 
pendent action  thereon,  and  may  be  met  by  the  same  defenses.* 
And  a  claim  must,  in  order  to  be  set  off,  be  one  upon  which  an 
action  could  be  maintained  by  the  defendant  against  the  plaintiff.' 
In  the  construction  of  the  statute  of  2  Geo.  II,  it  had  been 
doubted  whether  debts  of  a  superior  rtature  could  be  set  off  against 
those  of  an  inferior  nature,  and  vice  versa?  This  occasioned  the 
enactment  of  the  8  Geo.  II,  which  settled  that  mutual  debts 
could  be  set  off  against  one  another  notwithstanding  that  such 
debts  are  deemed  in  law  to  be  of  a  different  nature.* 


contract,  and  had  gone  into  liquidation. 
There  was  a  clause  in  the  agreement 
empowering  the  employers  to  use  the 
plant  left  by  the  contractor  on  the 
premises  in  case  of  his  default,  and  a 
portion  had  accordingly  been  used  up 
by  a  contractor  duly  substituted  under 
the  contract.  The  balance  remaining 
unused  was  sold  by  agreement,  and  the 
sum  realized  was  claimed  by  the  trus- 
tees. The  employers  sought  to  set  off 
the  damages  sustamed  by  them  through 
the  breach  of  contract,  contending  that 
there  had  been  mutual  dealings  be- 
tween them  and  the  debtor,  in  respect  of 
which  they  were  entitled  to  the  set-off. 
This  contention  the  learned  judge  over- 
ruled, being  of  the  opinion  that  inas- 
much as  the  employers  acquired  no 
property  in  the  plant,  but  only  a  right 
to  use  it  in  a  certain  event,  there  had 
not,  under  the  circumstances,  been  a 
dealing  in  respect  of  the  sum  realized. 
Ex  parte  Bolland,  In  re  Winter,  8  Ch. 
D.  225;  47  L.J.  Bkcy.  52. 

1.  As  to  garnishee's  right  of  set-off, 
see  III.  Rev.  Stat.  1891,  p.  750,  § 
13;  Colo.  Annot.  Stat.  1891,  §  2732; 
5  Rob.  Pr.  961;  Dickson  v.  Evans,  6 
T.  R.  57;  Shaw  V,  Arden,  9  Bing.  287; 
23  E.  C.  L.  278;  Gorham  v,  Bulkley,  49 
Conn.  91 ;  Olmstead  v.  Scutt,  55  Conn. 
125;  Messmore  v.  Larson,  86  111.  268; 
Stephens  v.  Beard,  4  Wend.  (N.  Y.) 
604;  Collins  V.  Butts,  10  Wend.  (N.  Y.) 
399 ;  Leas  v.  Laird,  6  S.  &.  R.  (Pa.)  129; 
Mandeville  v,  Patton,  3  Call  (Va.)  9. 


So,  where  notes  sued  upon  are  proven 
to  have  been  given  upon  a  settlement, 
and  the  defendant  sets  up  a  claim  which 
accrued  prior  thereto,  he  must  show 
that  it  was  not  included  in  the  settle- 
ment. Perry  v,  Roberts,  17  Mo.  36; 
Campbell  v.  Hays,  1  Ind.  547.  See 
Gould  V.  Chase,  x6  Johns.  (N.  Y.)  226; 
Henry  v.  Brown,  19  Johns.  (N.  Y.)  49. 

Where  a  contractor  sued  the  defend- 
ant for  work  performed  upon  a  build- 
ing, and  the  defendant  sought  to  set  off 
the  price  of  certain  lime  which  had 
been  furnished  and  charged,  first  to  the 
contractor  and  then  to  the  defendant, 
as  owner,  it  was  held  that  to  establish 
the  set-off,  the  burden  of  proof  rested 
upon  the  owner  to  show,  either  that  he 
had  paid  for  the  lime,  or  that  he  and 
not  the  contractor  was  liable  for  it 
Belshaw  v,  CoHe,  i  E.  D.  Smith  (N.  Y.) 

2.  See  infra,  this  title,  Musthe  Suh- 
sisting  Cause  of  Action, 

8.  Hutchinson  T/.  Sturees,  Willes26a. 
But  it  was  subsequently  said  that  un- 
der this  statute  a  debt  by  a  simple  con- 
tract might  be  set  off  against  a  spe- 
cialty debt.     See  next  note,  infra. 

4.  De  Grey,  C.  J.,  in  Barker  r.  Bra- 
ham,  2  W.  Bl.  869. 

It  should  be  observed  that  the  day 
after  this  act  of  8  Geo.  II.  passed,  Lord 
Hardwicke,  C.  J.,  delivered  the  opinion 
of  the  court  of  king's  bench,  that  a 
debt  by  a  simple  contract  might,  by  the 
former  act,  have  been  set  off  against  a 
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*.  Must  be  Subsisting  Cause  of  Action.— Only  such  de- 
mands.as  constitute  a  subsisting  cause  of  action  can  be  set  oil ; 
nothing  can  be  pleaded  as  a  set-ofT  on  which  a  separate  action 
cannot  be  maintained.^  A  claim,  in  order  that  it  may  be  set  off, 
must  be  a  legal  demand.*     Sq  a  claim  founded  upon  an  agree- 


specialty  debt.  Brown  and  Holyoak, 
8  Geo.  II.,  Bull.  N.  P.  179. 

Notes  not  secured  by  mortgage  maybe 
set  off  against  such  as  are  thus  secured. 
Spencer  v.  Chrisman,  15  Ind.  2x5. 

Under  a  statute  providing  that  debts 
may  be  set  off  ^'although  such  debts  are 
of  a  different  nature,"  the  cross-de- 
mands do  not  have  to  grow  out  of  the 
contract  or  cause  of  action  upon  which 
plaintiff  sues ;  it  was  held  that  a 
claim  for  pasturing  plaintiffs  cattle 
might  be  set  off  against  plaintiff's  claim 
for  services  rendered.  McCum  v, 
Frazier,  38  Mo.  App.  63. 

1.  Mangum  v.  Ball,  43  Miss.  288; 
5  Am.  Rep.  488;  Battle  v.  Thompson, 
65  N.  Car,  416;  Moore  v.  Tate,  87 
Tenn.  725;  Evans  v.  Bell,  45  Tex.  553; 
Ewing   V.    Griswold,  43  V t.  400. 

Under  a  statute  providing  that  '*  if 
any  inn-holder  or  tavern  keeper  shall 
trust  any  person  (other  than  travelers) 
above  the  sum  of  $1.25- for  any  sort  of 
strong  or  spirituous  liquors,  or  other 
tavern  expenses,  he  shall  lose  every 
such  debt,  and  be  incapable  of  suing 
for  the  same  or  any  part  thereof,"  a 
tavern  bill,  unless  against  a  traveler, 
cannot  be  set  off.  Evernghim  v. 
Ensworth,  7  Wend.  (N.  Y.)  326. 

Under  the  Massachusetts  act  of  1808, 
regulating  manufacturing  corpora- 
tions, no  action  can  be  maintained  by 
a  manufacturing  corporation,  either 
against  a  stockholder  or  his  executor, 
to  enforce  the  payment  of  assessments 
laid  on  his  shares ;  and,  consequently, 
such  corporation  cannot  set  off  a 
claim  for  unpaid  assessments,  in  an 
action  against  it  by  such  executor,  for 
a  debt  due  to  the  stockholder.  Cutler 
V.  Middlesex  Factory  Co.,  14  Pick. 
(Mass.)  483. 

Where  A,  the  maker,  paid  a  note 
held  hj  B,  although  the  note  had  not 
been  mdorsed  by  the  pavee  to  the 
holder,  A  being  ignorant  of  this  fact, 
he  was  not,  in  a  subsequent  action,  on 
the  principle  of  recovering  money 
paid  by  mistake,  allowed  to  set  off  the 
sum  thus  paid.  This  was  not  a  case 
where  there  could  have  been  a  recov- 
ery as  of  money  paid  by  mistake  or 
ignorance  of    facts;  it  appeared   con- 
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clusively  that,  although  not  indorsed, 
the  note  was  transferred  to  the  holder 
before  maturity  for  a  valuable  consid- 
eration, and  that  the  omission  to  in- 
dorse happened  by  inadvertence. 
Franklin  Bank  v,  Raymond,  3  Wend. 
(N.Y.)69. 

Under  a  statute  which,  after  enumer- 
ating the  demands  that  may  be  set 
off,  provided  that "  no  debt  or  demand 
shall  be  set  off  as  aforesaid,  unless  a 
right  of  action  existed  thereon  at  the 
commencement  of  the  plaintiffs  ac- 
tion," a  tax  assessment  was  held  not  to 
be  a  debt  or  demahd  which  might  be 
set  off,  since  the  right  which  the  col- 
lector of  taxes  had  to  collect  A  tax 
assessed  in  his  list  was  considered  not 
to  be  a  right  of  action  under  this  stat- 
ute. Hibbard  v.  Clark,  56  N.  H.  155  ; 
22  Am.  Rep.  442. 

2.  Kelley  v.  Garrett,  6  111.  649. 

So,  there  cannot,  where  the  common 
law  disability  of  the  wife  to  contract 
has  not  been  altered  by  statute,  be  set 
off  a  debt  claimed  to  be  due  on  a  con- 
tract with  the  wife  after  marriage,  for, 
during  coverture,  she  can  do  no  act 
which  will  operate  as  a  contract  to 
charge  either  herself  or  her  husband 
Norris  v.  Booth,  8  Ala.  907. 

The  plaintiff,  being  a  joint  owner 
with  the  defendants,  of  a  vessel,  pro- 
ceeded with  her  from  the  United  States 
to  the  port  of  one  of  two  belligerent 
nations  with  whom  the  United  States 
were  at  peace,  and  there  fitted  her  out 
as  a  privateer,  and  cruised  with  her 
against  the  subjects  of  the  other  bellig- 
erent. In  a  suit  in  chancery  for  the 
application  of  a  proportion  of  the  ex- 
penditures of  the  plaintiff,  in  such 
enterprise,  to  a  debt  due  .from  him  to  the 
defendants,  it  was  held  that,  the  object 
for  which  these  expenditures  were 
made  being  illegal,  a  court  of  chancery 
would  leave  the  parties,  with  respect  to 
them,  where  it  found  them.  Pond  v. 
Smith,  4  Conn.  297. 

The  general  rule  being  that  no  right 
of  contribution  exists  between  wrong- 
doers (see  Contribution,  vol.  4,  p.  12, 
n.  i)  it  was  held  that  a  judgment  re- 
covered against  the  plaintiff  and  defend- 
ant as  tori  feasors^  and  paid  in  full  by 
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mcnt   without   a  consideration   cannot   be   set    off;*    nor   one 


the  defendant,  cannot  be  set  off.  Percy 
V.  Clary,  32  Md.  245.  '      . 

After  a  specific  performance  of  a 
contract  for  the  sale  of  land  had  been 
decreed  in  a  suit  for  that  purpose,  the 
phiintiff  refused  to  complete  the  con- 
tract. It  was  held  that  he  could  not,  in  an 
action  for  the  rents  of  the  property,  off- 
set the  amount  paid  by  him  upon  the 
contract.  Clark  v.  Hale,  ClarVs  Ch. 
(NY.)  349. 

If,  under  a  contract  for  the  purchase 
an  J  sale. of  real  and  personal  property, 
the  B«ller  delivers  the  personal  property 
to  the  purchaser,  and  fails  to  carry  out 
the  residue  of  the  contract,  but  the  con- 
tract is  not  rescinded,  the  seller  cannot 
«et  off  the  value  of  the  propert}'  deliv- 
ered in  an  action  upon  an  independent 
debt  from  him  to  the  purchaser. 
Wheeler  v.    Parks,    15   Gray    (Mass.) 

()ri  the  principle  that  no  person  can 
ni^ke  another  his  debtor  without  that 
person's  knowledge  or  consent  (see 
Debtor  and  Creditor,  vol.  5,  p.  180, 
notes  6  &  7),  it  was  held  that  the  de- 
fendant in  assumpsit  could  not  be  per- 
mitted to  set  off  a  quantity  of  yarn, 
which  he  had  delivered  to  the  plain- 
tiff without  the  plaintiffs  knowledge. 
Broughton  v,  Dyson,  Cheves  (S.  Car.) 
20S, 

Payment  by  A  of  thfe  debt  of  B, 
without  his  consent,  cannot  be  allowed 
as  a  set-off  in  a  suit  by  B  against  A  on 
a  due-bill.  Patillo  v.  Smith,  61  Ga.  265. 

In  an  action  for  willful  trespass  for 
carrjing  away  plaintifTs  wheat,  the 
jury  cannot  deduct  from  the  damages 
the'  probable  expense  that  the  plaintiff 
would  have  incurred  in  harvesting  the 
wheat.  Bull  v.  Griswold,  19  III.  631. 
F'or  a  similar  case,  see  Chicago,  etc.. 
Branch  Dock  Co.  v.  Dunlap,  32  111. 
207. 

A  compromise  of  an  outstanding 
claim  by  the  grantee  of  land  without 
the  knowledge  or  consent  of  the  grant- 
or i^ives  the  grantee  no  claim  to  a  set- 
oft  in  an  action  for  the  purchase  money. 
Tag^^art  v.  Stanbery,  2  McLean  (U.  S.) 

54?- 

The  payment  of  an  outstanding  in- 
cumbrance by  the  purchaser  of  land, 
with  a  covenant  that  the  land  is  free  of 
inrumbrances,  cannot  be  the  subject  of 
ortset  in  an  action  for  the  purchase- 
money.     Dunn  V.  White,  i  Ala.  645. 

On  the  principle  that  no  claim  to 
compensation  can  arise  from  the  per- 
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fdrmance  of  services  as  a  mere  gratuity 
or  gift,  it  has' been  held  that  where  a 
defendant  did  not  intend  to  charge  the 
plaintiff  anything  for  various  items 
when  they  were  furnished,  he  cannot, 
after  an  action  has  been  commenced, 
make  charges  for  them  in  set-off  and 
recover  thereon.  Collins  v.  Martin,  43 
Kan.  182. 

A  defendant  is  not  at  liberty,  for  the 
purpose  of  turning  the  plaintiff  out  of 
court,  to  set  up  and  claim  the  benefit  of 
a  contract  which  he  concedes  he  re- 
fused to  regard  and  expressly  repudi- 
ated.    McQueen   v.  Gamble,  33  Mich. 

344- 

Where  A  holds  an  assignment  of  a 
claim  against  B,  which  is  not  enforceable 
against  the  latter  without  his  accept- 
ance of  the  assignment,  a  note  made  by 
A  to  B,  and  transferred  by  the  latter  to 
C,  will  not  be  subject  to  set-off  of  the 
first-mentioned  claim.  Stanbery  v, 
Smythe,  13  Ohio  St.  495. 

When  a  man  makes  a  will,  all  prior 
advancements  are  considered  as  merged, 
and,  therefore,  a  writing  given  by  a 
child  to  a  father,  acknowledging  the 
receipt  of  an  advancement,  was  not  al- 
lowed to  be  used  by  way  of  set-off  in  a 
suit  by  the  child  to  recover  a  legacy 
given  to  htm  in  a  will  afterwards  made 
by  his  father.  Jones  v.  Richardson,  5 
Met.  (Mass.)  247. 

1.  Bunnell  v.  Butler,  23  Conn.  65; 
Try  on   v.   Mooney,  9  Johns.   (N.  Y.) 

358. 

A,  being  employed  as  overseer  on 
a  plantation,  was  conscripted  by  the 
confederate  military  authorities.  '  The 
owner  of  the  plantation,  by  his  influ- 
ence, and  by  the  payment  of  money 
and  provisions  secured  the  release  of 
the  conscript  from  active  duty,  and 
had  him  detailed  as  overseer  of  the 
plantation.  In  an  action  by  A  for  ser\'' 
ices  rendered  by  him  as  overseer,  it 
was  held  that  the  defendant's  claim  for 
such  money  and  goods  paid  out  could 
not  be  pleaded  in  reconvention,  for 
the  reason  that  the  arrangements  and 
treaties  entered  into  with  the  confed- 
erate government,  looking  to  the  ex- 
emption of  the  plaintiff  from  military 
service,  were  not  binding  on  the  plain- 
tiff, who  was  not  legally  bound  to  tlie 
so-called  confederate  -  states,  and  con- 
sequently no  right  of  action  was  ac- 
quired against  him  in  consequence  of 
such  payment.  Callehan  v.  Stafford, 
18  La.  Ann.  556. 
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founded  upon  a  gaming  consideration  ;*  nor  a  debt  not  action* 
able  under  the  Statute  of  Frauds.*  Nor  can  a  debt  which  was 
contracted  by  the  plaintiff  during  infancy  and  has  not  been  rati- 
fied by  him  after  full  age,  and  hence  is  not  actionable,  be  so  em- 
ployed.* But  if  a  part  of  a  divisible  demand  be  legal,  and  a  part 
illegal,  that  which  is  legal  may  be  set  oflf  accordingly.*  It  is 
incumbent  upon  the  person  claiming  the  set-off  to  separate  the 
part  admissible  from  the  part  objectionable  ;  otherwise  the  whole 
will  be  rejected.* 

A  demand  which  is  only  conditional  or  contingent  cannot  be 
set  off;*  it  must  be  due  and  payable.''  Where  a  contingent  lia- 
bility cm  the  part  of  the  defendant  on  behalf  of  the  plaintiff  is 
shown  to  exist,  it,  nevertheless,  cannot  be  set  off  unless  it  is  also 
shown  that  it  has  actually  been  discharged  by  the  defendant.® 


1.  Payne  v.  Loudon,  3  Bibb  (Kj.) 
250;  Caldwell  v.  Caldwell,  2  Bush 
(ky.)  446. 

2.  Sennett  v,  Johnson,  9  Beav.  335 ; 
Lawrence  v.   Smith,  27  How.  Pr.  (N. 

Y.)327. 

S.  Rawley  v.  Rawley,  i  Q^  B.  Div. 
460. 

In  an  action  by  minors  against  a 
stepfather  for  rent,  it  was  held  that, 
under  the  circumstances  of  the  case,  he 
might  set  off  the  value  of  necessaries 
furnished  by  him  to  the  minors.  Gross- 
man V.  Lauber,  29  Ind.  618. 

4.  Rice  V.  Wening,5  Wend.  (N.  Y.) 
595 ;  McCraney  v.  Alden,  46  Barb.  ( N. 
Y.)  272;  Crippen  v.  Heermance,  9  Page 
(N.  v.)  211;  La  Farge  T'.  Herter,  11 
Barb.  (N.  Y.)  168. 

5.  Rootes  r.  Wellford,4  Munf.  ( Va.) 
215. 

6.  U.  S.  r.  Wells,  2  Wash.  (U.  S.) 
x6i.  See  Hinrichsen  r.  Reinback,  27 
111.  2q5. 

7.  Wolfe  V.  Washburn,  6  Cow.  (N. 
Y.)  261. 

In  an  action  by  the  pAyee  of  a  prom- 
issory note  the  defendant  cannot  set  off 
a  demand  against  a  third  person,  in 
consequence  of  the  payee's  having 
made  a  valid  engagement  that  the 
maker  shall  receive  such  demand  out 
of  the  payee's  estate  after  his  decease. 
Foot  i\  Martin,  i  Met.  (Mass.)  273. 

In  an  action  upon  a  promissory  note 
the  defendant  cannot  set  off  a  bond 
given  to  him  by  the  plaintiff  condi- 
tioned for  the  delivery  of  a  certain 
quantity  of  metal  to  a  third  person  or 
order  "  at  any  time  '  when  called  on  '* 
without  first  proving  that  the  delivery 
of  the  metal  had  be«n  demanded.  Leas 
V.  Laird,  6  S.'&  R.  (Pa.)  129. 

A  surety  paying  a  claim  before  it  is 


due  cannot  set  off  the  sum  paid  before 
the  debt  has  become  due.  Jackson  v, 
Adamson,  7  Blackf.  (Ind.)  597. 

In  an  action  by  executors  against  a 
legatee  to  recover  a  claim  which  was- 
held  by  the  testator  against  him,  it 
seems  to  have  been  held  that  the  de- 
fendant can  set  off  the  amount  of  a 
legacy  which  the  testator  had  be- 
queathed to  him,  if  the  time  has  not 
arrived  when  by  statute  it  is  demand- 
able.  Sorrelle  v,  Sorrelle,  5  Ala,  245. 

Where  suit. is  brought  by  executors- 
against  a  legatee  under  the  will  of  their 
testator,  on  an  account  for  money  al- 
leged to  be  due,  he  cannot  plead  as  a 
set-off  the  amount  of  his  legacy,  unless 
he  shows  the  estate  to  be  solvent  and 
in  a  condition  to  be  distributed.  Dobb& 
V,  Prothro,  55  Ga.  73. 

So,  a  plea  in  set-off  for  money  paid 
at  plaintiff's  request,  which  did  not  al- 
lege directly  or  by  inference  fhat  the 
demand  was  due  and  unpaid,  was  held 
to  be  demurrable.  Johnson  v.  Tyler,  i 
Ind.  App.  387. 

8.  Griggs  v.  Detroit,  etc.,  R.  Co.,. 
10  Mich.  116;  Detroit,  etc.,  R.  C©.  v. 
Griggs,  12  Mich.  45. 

The  defendant  cannot  set  off  a  draft 
drawn  on  him  unless  he  has  paid  it. 
Wakeman  v,  Vanderbilt,  3  Cal.  380. 

In  an  action  to  recover  the  hire  of  a 
slave,  it  was  held  that  the  defendant 
could  not  set  off  a  physician's  account 
for  attending  the  slave  when  sick, 
though  the  owner  might  be  liable 
therefor;  it  not  appearing  that  the  de- 
fendant had  paid  the  bill.  Brooks  7v 
Cook,  20  Ga.  87. 

An  incumbrance  of  unpaid  taxes  up- 
on land  must  be  paid  before  the  vendee 
can  plead  the  same  in  set-off  to  an  ac- 
tion for  the   recovery  of  the  purchase 
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money.  Milh  v.  Saunders,  4  Neb. 
190. 

Where  the  plaintiff  sold  land  to  the 
defendant,  and  the  defendant  gave  a 
note  for  part  of  the  price  and  agreed  to 
pay  the  costs  of  a  suit  against  the 
plaintiff,  and  that  the  costs  so  paid 
were  to  be  credited  on  the  note,  it  was 
held  in  an  action  to  enforce  the  pur- 
chase-money note  against  the  land, 
that  the  defendant  could  not  reduce  a 
recovery  on  account  of  such  costs,  ex- 
cept by  showing  payment  thereof ;  the 
fact  that  he  had  suffered  judgment  to 
be  entered  against  him  therefor  was 
considered  immaterial.  Hembree  v. 
Glover,  93  Ala.  622. 

One  who  purchases  real  property, 
taking  a  warranty  deed  therefor  and 
giving  back  a  mortgage  to  secure  pur- 
chase money,  cannot,  on  foreclosure  of 
such  mortgage,  set  off  the  amount  of  a 
prior  incumbrance  which  he  has  not 
paid,  if  he  has  not  otherwise  been  dam- 
nified. Griggs  V.  Detroit,  etc.,  R.  Co., 
10  Mich.  117;  12  Mich.  45. 

Liability  of  Bnraty — (See  Surety- 
ship),— A  surety  until  he  pays  the 
money  for  his  principal,  has  no  de- 
mfind  against  him  available  as  a  set- 
off. Jenkins  v.  Neal,  52  Ark.  418; 
Walker  V.  McKay,  2  Mete.  (Ky.)  294; 
Backus  V,  Spaulding,  129  Mass.  234. 

It  was  held  that  a  surety  who  has 
made  a  note  for  the  purpose  of  raising 
money  to  satisfy  a  judgment  recovered 
against  him  for  the  default  of  his  prin- 
cipal, but  who  has  not  paid  any  money 
on  account  of  such  judgment,  is  not  en- 
titled to  set  off  the  judgment  against  a 
debt  due  from  him  to  the  principal. 
Jones  V.  Wolcott,  15  Gray  (Mass.)  541. 
But  it  has  also  been  held  that  if  a  prin- 
cipal brings  an  action  against  his  sure- 
ty on  a  money  demand,  the  surety 
niav  set  up  in  defense  the  fact  of  the 
recovery  against  him  of  a  judgment 
<jn  hie  contract  of  suretyship.  Hannay 
t'.  Pell.  3  E.  D.  Smith  (N.  Y.)  432. 

A  gave  his  note  to  B,  who  assigned 
It  to  C,  who  sued  A  on  it.  A  was 
security  for  B,  on  two  notes  to  other 
parties,  which  A  had  taken  up  by  giv- 
iu^z  his  own  notes  to  those  parties, 
which  were  unpaid  and  were  not  com- 
Tnercial  paper.  It  was  held  that  these 
facu  would  not  give  the  defendant  a 
ri^ht  to  set  off  this  liability  as  security 
for  A  in  an  action  against  him,  and 
hence  could  not  be  set  off  against  the 
plaintiff.  Judah  v.  Potter,  18  Ind.  224. 
Where  A  obtained  credit  from  B  upon 
an  agreement  to  pay  and  take  up,  as 
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they,  should  become  due,  certain  notes 
made  by  B,  and  indorsed  by  C,  but 
failed  to  do  so,  it  was  held  that  B 
might  recover  the  amount  due,  and 
that  A  could  not  avail  himself  of  his 
liability  as  a  set-off.  Colvin  v.  Carter, 
4  Ohio"  354. 

But  where  land  is  conveyed  subject 
to  a  mortgage  for  which  the  grantor  is 
personally  liable,  and  the  deed  declares 
that  the  grantee  is  to  pay  the  mortgage 
as  a  part  of  the  purchase  money,  the 
contract  made  by  the  assumption  in 
the  deed  is  not  one  of  indemnity 
merely  ;  it  is  a  contract  to  pay^  and  the 
grantor  in  the  deed  may  set  it  off 
against  him  in  a  suit  brought  by  the 
legal  representatives  of  the  grantee 
upon  a  contract  for  the  payment  of 
monev.  Rawson  v.  Cdpland,  2  Sandf. 
Ch.  (k.  Y.)  251 ;  af'd  3  Barb.  Ch.  (N. 
Y.)  166.  But  it  seems  that  this  catte 
has  been  practically  overruled  on  the 
ground  that  there  was  a  want  of  mu- 
tuality of  the  debts.  Patterson  v.  Pat- 
terson, 59 N.  Y.  574;  17  Am.  Rep.  384; 
Jordan  v.  National  Shoe,  etc.,  Bank,  12 
Hun  (N.  Y.)  512. 

Where  there  la  Absolute  LUbUlty.— 
But  it  seems  to  be  otherwise  where  the 
defendant's  liability  becomes  absolutely 
fixed.  In  Sandwich  Mfg.  Co.  v.  Kelly, 
26  III.  App.  394,  a  buyer,  who  had  given 
two  notes  for  the  purchase  price  of  a 
reaper,  rescinded  the  sale  for  breach  of 
warranty.  The  seller  had  assigned  one 
of  the  two  notes  before  maturity.  It 
was  held  in  an  action  on  the  other,  that 
the  defendant  could  set  off  his  liability 
on  the  assigned  note,  although  payment 
was  not  made  until  after  suit  brought. 
The  court  by  Wall,  J.,  said  :  "It  is  also 
objected  ^hat  the  set-off  should  not  pre- 
vail because  the  money  was  paid  upon 
the  note  assigned  to  Mosher  after  the 
suit  was  brought.  It  is  said  that  the 
'plea  of  set-offis  in  the  nature  of  a  cross- 
action,  and  that  the  subject-matter 
thereof  must  have  existed  when  the 
principal  suit  was  begun.  Admitting 
this  to  be  sound  as  a  general  proposi- 
tion we  think  it  has  no  application 
here.  If  the  action  of  the  appellee  was 
warranted  by  the  terms  of  the  contract 
and  by  what  occurred  subsequently, 
the  return  or  offer  to  return  operated  as 
a  rescission  of  the  contract  so  far  as  he 
was  concerned,  and  he  had  a  right  to 
the  immediate  return  of  his  notes.  If 
appellant  failed  to  make  such  return, 
appellee  then  had  a  cause  of  complaint. 
If  one  of  the  notes  was  then  in  the 
hands  of  the  assignee   for  value,   the 
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A  defendant  cannot,  of  course,  set  off  a  debt  which  has 
been  discharged.^  A  debt,  the  collection  of  which  has 
been  enjoined,*  or  which  has  become  barred  by  the  princi- 
ple of   res  Judicata,^  by  the  statute   of   limitations,*  or   other- 


liability  of  appellee  to  pa^  it  was  fixed. 
Lee  V.  Pennington,  7  111.  App.  247; 
Pollock  V,  McClurken,  42  111.  370.  He 
could  not  escape,  and  there  was  no 
hardship  in  permitting  him  to  recover 
on  his  plea  of  set-off  the  amount  he  was 
bound  to  paj  when  the  suit  was  com- 
menced, although  he  did  not  discharge 
the  liability  till  afterward.  By  thus 
transferring  the  note  appellant  imposed 
the  liability  upon  appellee.  The  act  of 
appellant  was  complete  before  the  suit 
was  brought  and  the  legal  obligation 
thereby  caused  was  perfect  and  un- 
avoidable. Being  absolutely  bound  for 
this  amount,  appellee  might  set  it  off  in 
this  action." 

1.  A  bond  which  has  been  canceled 
cannot  be  set  off.  Willliams  v.  Crary, 
5  Cow.  (N.  Y.)  368. 

It  waes  held  that  a  defendant  was  not 
entitled  to  plead  a  debt  from  which  the 
plaintiff  had  been  discharged  under  the 
insolvent  debtors'  act,  as  a  set-off  to  an 
action  brought  by  the  plaintiff  for  a 
demand  which  had  accrued  since  the 
discharge.  Francis  v,  Dodsworth,  4 
C.  B.  202;  56  E.  C.  L.  201.  So,  as  to 
a  debt  for  which  a  prisoner  was  in  ex- 
ecution, and  has  been  discharged  on  a 
compromise,  though  the  security  taken 
for  the  amount  afterwards  proved  to  be 
void.  Jacques  v.  Withy,  i  D.  &  E. 
557.  A  debt  cannot  be  set  off  which 
has  been  satisfied  in  law  in  consequence 
of  the  debtor  having  been  taken  in  exe- 
cution upon  a  judgment  by  which  it 
was  recovered.  Taylor  v.  Waters,  5 
M.  &  S.  103 ;  but  see  Peacock  v.  Jef- 
fcry,  I  Taunt.  426 ;  Simpson  v.  Hadley, 
I  M.  &  S.  696;  Drake  v.  Mitchell,  3 
East  258. 

Where  an  order,  drawn  by  the  plain- 
tiff on  the  defendant,  and  accepted  by 
the  latter,  was  given  fbr  a  debt,  but  not 
paid,  and  was  thereupon  surrendered  to 
the  maker,  who  gave  his  notes  in  lieu 
thereof,  it  was  held,  that  the  drawee 
could  not  set  off  such  order  in  an  action 
against  him  by  the  maker.  The  order 
had  not  been  paid  by  the  defendant, 
and,  on  the  facts,  was  considered  to 
have  been  discharged  by  plaintiff. 
Taylor  Mfg.  Co.  v.  Key,  86  Ala.  212. 

1  Key  V,  Wilson,  3  Humph.  (Tenn.) 
405. 


8.  Jones  v,  Richardson,  5  Met 
(Mass.)  247  ;  Harpstrite  v.  Vasel,  3  111. 
App.  121.  See  Ault  v.  Zehering,  38 
Ind.  429. 

In  accordance  with  the  rule  that  a 
suit  brought  for  one  portion  of  a  de- 
mand, or  for  one  of  several  demands, 
arising  out  of  the  same  transaction,  is  a 
bar  to  a  subsequent  suit  for  the  residue 
of  such  demand  or  demands,  if  they 
were  all  due  when  the  suit  was  com- 
menced, such  unpresented  claim  may 
not  be  subsequently  made  use  of  by  way 
of  set-off.  Miller  v.  Covert,  i  Wend. 
(N.  Y.)  487;  Hopf  V.  Myers,  42  Barb. 
(N.  Y.)  270. 

To  a  writ  oi  scire  facias  directed  to  a 
defendant  to  show  cause  why  money  re- 
ceived by  virtue  of  a  judgment  in 
the  supreme  court  in  his  favor,  which 
had.  been  reversed  in  the  court  of  ap- 
peals, should  not  be  restored  to  the 
plaintiff,  the  defendant  cannot  set  up, 
by  waj'  of  set-off,  the  original  cause  of 
action  upon  which  the  judgment  in  the 
supreme  court  had  been  obtained.  Qon- ' 
over  V.  Scott,  11  N.J.  L.  400. 

In  an  action  on  a  restitution  bond 
executed  by  a  defendant  in  error  in  pur- 
suance of  the  Ohio  Code,  ^  522,  the 
claim  on  which  the  original  action  was 
brought  cannot,  by  dismissal  or  other- 
wise, be  made  an  available  set-off. 
Bickett  V.  Garner,  31  Ohio  St.  28. 

4.  Limitation  of  Actions,  vol. 
13,  p.  767  ;  Cranch  v,  Kirkman,  Peake 
121  ;  Chappie  v,  Durston,  i  C.  &  J.  i  ; 
Gorham  v.  Bulkley,  49  Conn.  91  ;  Lee 
v.  Lee,  31  Ga.  26;  76  Am.  Dec.  681; 
Finney  v.  Brumby,  64  Ga.  510  ;  Wil- 
liams V.  Gilchrist,  3  Bibb  (Ky.)49; 
Gilchrist  v,  Williams,  3  A.  K.  Marsh. 
(Ky.)  235  ;  Tyler  v.  Boyce,  135  Mass. 
250;  Nason  v.  McCulloch,  31  Me. 
158  ;  Nolin  v.  Blackwell,  31  N.  J.  L. 
170 ;  86  Am.  Dec.  206;  Thompson  ,v. 
Sickles,  46  Barb.  (N.  Y.)  49  ;  Crist  v. 
Garner,  2  P.  &  W.  (Pa.)  251  ;  Jacks  v, 
Moore,  i  Yeates  (Pa.)  391  ;  Hinckley 
V,  Walters,  8  Watts  (Pa.)  260  ;  Taylor 
V.  Gould,  57  Pa.  St.  152  ;  Gilmore  v. 
Reed,  76  Pa.  St.  462  ;  Madden  v.  Mad- 
den, 2  Mill  (S.  Car.)  350;  Turnbull  v, 
Strohecker,  4  McCord  (S.  Car.)  210. 

But,  in  Indiana^  the  statute  (2  Rev. 
Stats,    p.  77,  4  214)  provides  that  *'  a 
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wise,^  cannot  be  set  off.  The  rule  that  a  defendant  can  set  off 
a  claim  against  the  plaintiff  only  when  he  could  bring  an  inde- 
pendent suit  thereon,  is  well  illustrated  in  the  rule,  founded  upon 
the  common-law  doctrine  that  the  sovereign  cannot  be  sued  in 
his  own  courts  without  his  consent,  that,  when  the  government 
is  plaintiff,  a  set-off  cannot  be  allowed.* 


|H| 


party  to  an  action  maj  plead  or  repl^r  a 
set-ofFor  payment,  to  the  amount  of 
any  cause  of  action  or  defense,  not- 
withstanding such  set-off  or  payment 
is  barred  by  the  statute."  And  this 
statute  has  been  construed  literally. 
See    Limitation    of   Actions,  vol. 

i3»  P-  767,  n.  I. 

It  was  held  in  Massachusetts^  in  an 
action  by  the  assignee  of  an  insolvent 
debtor  on  a  debt  due  to  the  insolvent, 
that  debts  due  and  payable  from  the 
insolvent  more  than  six  years  before 
the  commencement  of  the  action,  but 
less  than  six  years  before  the  com- 
mencement of  the  proceedings  in  in- 
solvency, may  be  set  off.  Parker  v. 
Sanborn,  7  Gray  (Mass.)  191.  In  the 
decision  of  this  case  the  court  by  Met- 
calf,  J.,  said :  "After  the  property  of 
an  insolvent  debtor  has  been  assigned 
under  the  insolvent  laws,  and  thus  se- 
questered and  placed  in  the  custody  of 
the  law  in  trust  for  his  creditors,  the 
Statute  of  Limitations  does  not  run 
against  their  claims  upon  his  estate  in 
the  hands  of  his  assignee.  Minot  v. 
Thatcher,  7  Met.  (Mass.)  352;  41  Am. 
Dec.  444;  Willard  v.  Clarke,  7  Met. 
(Mass.)  437.  The  assignee,  in  bring- 
ing a  suit  upon  a  demand  which  is  due 
to  the  insolvent  before  the  commence- 
ment of  proceedings  in  insolvency, 
represents  the  estate;  and  in  such  suit 
all  claims  of  the  defendant  may  be  set 
off  which  existed  at  the  time  of  the 
first  publication  of  notice.  Aldrich  7'. 
CampbeH,  4  Gray  (Mass.)  284.  A 
claim  against  the  estate  of  the  debtor 
in  the  hands  of  his  assignee,  stands 
upon  a  different  ground,  in  this  re- 
spect, from  the  right  of  action  against 
the  debtor  personally.  That  right  is 
not  taken  away  nor  suspended  by  the 
proceedings  in  insolvency,  and  is  there- 
fore barred  by  the  lapse  of  the*  usual 
period  of  limitation.  Collester  v. 
Hailey,  6  Gray  (Mass.)  519." 

1.  The  statute  of  bankruptcy,  in 
regulating  the  proof  of  claims  beifore 
the  register  of  bankrupts,  recognized 
the  right  of  set-off  in  all  cases  of 
mutual  debts  or  mutual  credits,  and 
provided  that  only  the  balance  should 
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be  allowed  and  paid,  but  also  provided 
*'  that  no  creditor,  proving  his  debt  or 
claim,  shall  be  allowed  to  maintain  anj 
suit  at  law  or  in  equity  therefor  against 
the  bankrupt,  but  shall  be  deemed  to 
have  waived  all  right  of  action  and 
suit  against  the  bankrupt.'*  It  was 
held  that  a  creditor  who,  in  making 
proof  of  kis  claim  before  the  register 
of  bankruptcy  omitted  to  show  that 
the  bankrupt  had  an  unsatisfied  claim 
against  him,  cannot,  when  sued  by  the 
assignee  for  such  claim,  plead  as  a  set- 
off the  amount  allowed  him  by  the 
register ;  the  party  defendant,  in  plead- 
ing a  set-off,  in  effect,  brings  an  action 
for  the  amount  of  that  set-off,  and, 
since  the  creditor,  by  presenting  and 
proving  his  claim  before  the  register, 
is  to  be  deemed  as  waiving  "all  right 
of  action  or  suit  against  the  bankrupt," 
it  would  be  clearly  contrary  to  the 
evident  intent  of  the  statute,  to  allow 
a  creditor  to  do  that  indirectly  which 
the  law  precludes  him  from  doing 
directly.  Russell  v.  Owen,  61  Mo.  185. 
^ee  Brown  r.  Farmers'  Bank,  6  Bush 
(Ky.)  198. 

2.  White  V.  Governor,  18  Ala.  767; 
Com.  r.  Rodes,  5  T.  B.  Mon.  (Ky.) 
318;  State  T'.  Leckie,  14  La.  Ann.  646; 
State  V.  Bradley,  37  La.  Ann.  623; 
State  V.  Baltimore,  etc..  R.  Co.,  34  Md. 
344;  Com.  V.  Matlack,  4  Dall.  (U.  S.) 
303;  Battle  V.  Thompson,  65  N.  Car. 
416;  Treasurers  v.  Cleary,  3  Rich.  (S. 
Car.)  372;  Moore  v.  Tate,  87  Tcnn. 
725;  Borden  v.  Houston,  2  Tex.  594; 
Bates  V.  Republic,  2  Tex.  6x6;  Cheva- 
lier V.  State,  10  Tex.  315.  The  rule 
stated  in  the  text  forbids  the  court  of 
chancery  to  entertain  a  bill  by  a  public 
creditor  against  the  State,  to  compel  a 
set-off  of  a  demand  he  holds  due  from 
the  State  against  one  of  independent 
origin,  which  the  State  holds  against 
him.  Raymond  v.  State,  54  Miss.  562; 
28  Am.  Rep.  382.  See  Bonds,  vol.  2. 
p.  466/. 

But,  in  Ohio,  it  seems  to  be  held 
that,  although  a  judgment  cannot  be 
rendered  against  the  State,  yet,  in 
an  action  by  the  State,  the  defendant 
may  set  off  a  claim  iagainst  k.     State 
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As  no  action  can  be  brought  by  one  partner  against  his  co- 
partner upon  any  partnership  transaction,  unless  there  has  been 
a  settlement  of  the  whole  concern  or  of  the  claim  in  question, 
and  a  promise  of  payment,  the  unsettled  dealings  of  either  part- 
ner with  the  firm  cannot  be  set  off  in  an  action  at  law  by  one 
partner  against  the  other.* 

The  claim  sought  to  be  set-off  must  be  one  which  can  be  re- 
covered in  an  action  in  the  same  court.  A  sum  which  is  greater 
than  the  court's  jurisdiction  cannot  be  set  off.*  And  the  same 
rule  which  prevents  a  plaintiff  from  dividing  his  claim  in  order  to 
give  a  certain  court  jurisdiction*  will  preclude  a  defendant  from 
setting  off  against  the  plaintiff's  demand,  part  of  a  cross-demand, 

the  partnership  having  been  dissolved, 
be  pleaded  in  set-off  (Irish  v.  Snelson, 
1 6  Ind.  365),  if  the  plea  shows  the  bal- 
ance due  tho  defendant  to  be  growing 
out  of  the  entire  partnership  transac- 
tion. Hendry  v.  Hendry,  32  Ind.  349. 
In  a  suit  by  the  executrix  of  one  part- 
ner against  the  surviving  partner  on  an 
open  note,  the  defendant  cannot  set  off 
an  item  arising  from  a  single  partner- 
ship transaction.  McKay  v.  Overton, 
65  Tex.  82. 

Where  a  partner,  after  drawing 
checks  upon  the  funds  of  the  tirm  for 
his  own  personal  use  and  charging 
them  against  himself,  was  succeeded  by 
another  partner,  he  selling  out  his  in- 
terest to  the  new  firm,  it  was  held  that 
the  new  firm  could  not  sue  him  at  law 
for  the  amount  of  the  new  checks,  nor 
use  them  as  offset  against  an  action 
brought  by  him  against  the  firm;  the 
mutual  liabilities  of  the  old  firm  should 
be  settleci  by  an  accounting.  Gardiner 
V.  Fargo,  58  Mich.  72. 

2.  Jurisdiction,  vol.  12,  p.  286,  n.  i ; 
Cash  V.  Cash,  Ga.  Dec.  97 ;  Picquet  v. 
Cosmick,  Dudley  (Ga.)  20;  Babcock 
V.  Peck,  4  Den.  (N.  Y.)  292.  See 
Dalby  v.  Murphy,  25  Tex.  354.  But 
see  McClain  v.  Kincaid,  5  Yerg. 
(Tenn.)  232 ;  Glass  v.  Moss,  i  How, 
(Miss.)  519.  It  was  said  to  be  a  proper 
practice,  where  the  defendant  in  a 
summary  process  has  a  set-off  which 
exceeds  the  summary  jurisdiction  of 
the  court,  and  it  is  alleged  that  the 
plaintiff  is  insolvent,  for  the  court,  on 
being  satisfied  of  its  merits,  to  order 
the  plaintiff  to  declare  in  the  higher 
jurisdiction,  so  as  to  enable  the  defend- 
ant to  set  up  his  discount;  and  this 
practice  was  adopted  in  such  case. 
Beckham  v.  Peay,  i  Bailey  (S.  Car.) 
121. 

3.  See  Jurisdiction,  vol.  12,  p.  285, 


V.  Franklin  Bank,  10  Ohio  91.  See 
also  Powers  v.  Central  Bank,  18  Ga. 
658;  State  r.  Dickinson,  12  Smcd.  &  M. 
(Sliss.)  579;  State  v,  Gaillard,  i  Bay 
(S.  Car.)  500,  virtually  overruled  by 
Treasurers  v.  Cleary,  3  Rich.  (S.  Car.) 
372.  Sec  review  of  these  cases  in 
Moore  v,  Tate,  87  Tenn.  725. 

Statutes  Permitting  Bet-off  Against 
Qoyemment. — There  are  statutory  en- 
actijients  which  permit  set-offs  to  be 
employed  in  an  action  b^'  the  govern- 
ment.* See  review  of  cases  decided  un- 
der such  provisions  in  Moore  v.  Tate, 
87  Tenn.  725. 

A  defendant  must,  when  he  desires 
to  avail  himself  of  such  set-off,  strictly 
comply  with  the  statute.  Biscoe  v. 
State,  19  Ark.  559;  Frier  v.  State,  11 
Fla.  300. 

1.  Randall  v.  Baird,  66  Mich.  312; 
Ordiorme  v.  Woodman,  39  N.  H.  541 ; 
Stuges  V.  Swift,  32  Miss.  239;  Tomlin- 
soD  T'.  Nelson,  49  Wis.  679.  See  Part- 
nership, vol.  17,  pp.  1254,  1255.  See 
Weaver  v,  Rogers,  44  N.  H.  112.  To 
illustrate :  if  plaintiff  and  defendant 
are  partners  in  a  concern,  and  plaintiff 
sues  defendant  for  a  debt  separate  from 
the  concern,  the  defendant  cannot  set 
off  a  balance  due  to  him  on  the  part- 
nership account ;  for  he  cfould  not  sue 
for  such  balance  while  the  partnership 
lasted,  and  therefore  cannot  set  it  off. 
Fremont  v.  Coupland,  2  Bing.  170;  9 
E.  C.  L.  366. 

And  setting  off  such  claim  after  the 
partnership  has  been  dissolved,  would 
not,  under  the  usual  provisions  for  set- 
off, be  admissible,  for  the  reason,  if 
none  other,  that  it  is  not  a  liquidated 
claim.  But  under  a  statute  providing 
that  a  set-off  *'  must  consist  of  matter 
arising  out  of  a  debt,  duty,  or  contract, 
liquidated  or  not,"  it  was  held  that  an 
unliquidated  demand  growing  out  of 
unsettled  copartnership  accounts  may, 


22C.  of  L.— 18 


273 


Bat-oft 


SET-OFF. 


Salrject  of  Set-oC 


the  whole  of  which  is  not  within  the  court's  jurisdiction,*  A  set- 
off can  only  be  pleaded  in  a  county  in  which  an  original  proceed- 
ing for  the  cause  of  action  could  be  brought.* 

While  it  is  not  necessary  that  the  demand  which  the  plaintiff 
seeks  to  set  off  should  have  been  due  at  the  time  when  the  plain- 
tiff*s  cause  of  action  accrued,*  yet,  it  is  not  properly  a  subject  of 
set-oil  unless  it  existed  when  the  plaintiff  brought  his  action  and 
at  that  time  belonged  to  the  defendant ;  it  must  at  that  time  have 
been  a  subsisting  cause  of  action  by  the  defendant  against  the 
plaintiff.*     It  is  not  sufficient  that  the  defendant  held  an  unma- 


1.  Orr  V,  Foot,  2  Brev.  (S.  Car.)  379; 
WeUs  V.  Reynolds,  3  Brev.  (S.  Car.) 
407;  I  Treadw.  Const.  (S.Car.)  478. 

2.  Bennett  v,  McCrocklin,  3  Mete. 
(Ky.)322. 

S.  Lee  V.  Lester,  7  C.  B.  1008;  62  E-. 
C.  L.  1007;  18  L.  J.  C.  P.  312. 

4.  Hutchinson  v.  Reed,  3  Camp.  329 ; 
Braithwaite  v.  Coleman,  4  N.  &  M. 
654 ;  30  E.  C.  L.  403 ;  Leman  v.  Gor- 
don, 8  C.  &  P.  392;  34  E.  C.  L.  444; 
Gladstone's  Case,  L.  R.,  i  Ch.  538; 
Scott  V,  Jones,  i  Brock.  (U.  S.)  24^; 
Deale  v.  Krofft,  4  Cranch  (C.  C.)  448; 
Cox  V,  Cooper,  3  Ala.  256;  McDade 
V.  Mead,  18  Ala.  214;  Johnson  v.  King, 
20  Ala.  270;  Jones  v.  Blair,  57  Ala. 
457;  Wood  V.  Steele,  65  Ala.  436; 
Golthwaite  v.  National  Bank,  67  Ala. 
549;  Henry  v,  Butler,  32  Conn.  140; 
Edwards  v.  Temple,  2  Harr.  (Del.) 
322;  Whitaker  v.  Pope,  48  Ga.  15; 
Kelley  r.  Garrett,  6  111.  649;  Ellis  v, 
Cothran,  117  111.  458;  Rumsey  v.  Rob- 
inson, 58  Iowa  225 ;  Walker  v.  McKay, 
a  Mete.  (Ky.)  294;  Houghton  v. 
Houghton,  37  Me.  72;  Robinson  v, 
Safford,  57  Me.  163;  Carkrew  v,  Cana- 
van,  4  How.  (Miss.)  370;  Desearn  v. 
Babers,  62  Miss.  421 ;  Skaggs  v.  Given, 
39  Mo.  App.  612 ;  Frazier  v.  Gibson,  7 
Mo.  271 ;  Reppy  v.  Reppy,  46  Mo.  571 ; 
Varney  v.  Brewster,  14  >f.  H.  49;  Top- 
pan  V.  Jenness,  21  N.  H.  232  ;  Jefferson 
Co.  Bank  z».  Chapman,  19  Johns.  (N. 
y.)  322;  Hackett  t^.  Connett,  2  Edw. 
Ch.  (N.  Y.)  73;  Chambers  v.  Lewis, 
It  Abb.  Pr.  (N.  Y.)  210;  Rice  v. 
O^Connor,  10  Abb.  Pr.  (N.  Y.)  362; 
Holden  v,  Gilbert,  7  Paige  (N.  Y.) 
208;  Knapp  V.  Burnham,  11  Paige  (N. 
Y.)  330;  Mayo  v.  Davidge,  44  Hun 
(N.  Y.)  342 ;  Martin  v.  Kunzmuller, 
37  N.  Y.  39(6 ;  Haughton  r.  Leary,  3 
Dev.  &  B.  Eq.  (N.  Car.)  21 ;  Mizell  v. 
Moore,  7  Ired.  (N.  Car.)  225;  Russell 
XK  Koonce,  104  N.  Car.  237 ;  Garrison 
V.  Paul,  I  Penny.  (Pa.)  3S0;  Huling  v. 
Hugg,  I  W.  &  S.  (Pa.)  418;  Stewart  v. 
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U.  S.  Ins.  Co.,  9  Watts  (Pa.)  126; 
Morrison  v,  Moreland,  15  S.  &  R, 
(Pa.)  61 ;  Zpuck  v,  Rafferty,  39  Leg. 
Int.  (Pa.)  12;  Smith  v.  Ewer,  22  Pi. 
St.  116;  Speers  v.  Sterri^tt,  29  Pa.  St 
192  ;  Zuck  I'.  McClure.  9^  Pa.  St.  541  ; 
Farr  v.  Hemmingwaj^  2  Treadw, 
Const.  (S.  Car.)  753 ;  Shepherd  v. 
Turner,  3  McCord  (S.  Car.)  249;  15 
Am.  Dec.  631  ;  Brazelton  t-,  Brooke  2 
Head  (Tenn.)  194;  Carpenter  f.  Coit, 
I  D.  Chip.  (Vt.)  88.  See  WoHe  i-. 
Washburn,  6  Cow.  (N.  Y.)  261. 

It  has  been  said  that  the  great  pur- 
pose of  the  statute  ifi  to  effect  a  liquida- 
tion of  mutual  debts.  It  ]ook«  at  the 
balance  of  the  debt;  and  therefore  if 
one  of  two  persons  having  mutual  dcml- 
ings  will  sue  the  other  instead  of  ex- 
changing discharges,  the  party  sued  it 
allowed  to  set  off  hts  debt  agairist  the 
other  as  a  bar  to  the  action.  In  other 
words,  the  plaintiff  is  made  to  pay  the 
costs  as  a  penalty  for  his  wanton  and 
obstinate  litigation.  But  this  is  appli- 
cable only  where  both  debts  ejti&tcd  ai 
the  time  the  suit  was  brought.  The 
plaintiff  is  culpable  if  he  iue&  when 
there  is  really  no  debt  due  to  him,  and 
is  justly  subjected  to  the  costs.  But  il 
is  the  other  way  when  the  plaintiff  be- 
comes the  defendant's  debtor  after  he 
has  brought  his  own  suit.  Haughton 
V,  Leary,  3  Dev,  &  B.  (N.  Car.)  21,  In 
the  opinion  delivered  hy  the  general 
court  of  Maryland  in  the  case  of  CLirke 
V.  Magruder,  2  Har.  &  J,  (Md.)  77,  the 
court  by  Chase^  C*  J*  **i^  ■  "  '^hc  court 
are  of  opinion  that  the  defendant  l^ 
not  Entitled  to  the  set-off  claimed,  ^^ 
his  right  to  the- plaintiff's  note  accruetl 
subsequent  to  the  commencement  of 
this  action.  If  this  Ret-off  was  alloi^ed, 
great  mischief  would  result  from  it.  il 
would  burden  the  plain  tiff  with  the 
costs  of  suit,  although,  at  the  time  he  in- 
stituted his  suit,  he  had  a  good  cause  of 
action,  and  against  which,  at  the  timet 
there  was  no  defense,  and  it  would  en- 
r4 
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courage  and  sanction  a  practice  which 
ought  not  to  receive  any  countenance 
or  favor  from  this  court — the  practice 
of  buying  up  claims  against  a  plaintiff, 
which,  instead  of  promoting,  would  be  a 
perversion  of  justice." 

The  doctrine  stated  in  the  text  is 
sometimes  incorporated  in  the  statutes. 
In  V^ermont  it  is  declared  by  statute 
that  "any  sum  not  due  and  payable 
before  the  service  of  the  original  writ 
in  the  action  "  shall  not  be  allowed  in 
^t-oflf.     Vermont   Rev.  Stats.    1863,  p. 

335- 

So  the  statutes  of  New  Hampshire 
provided  that  "  no  debt  or  demand  shall 
be  set  off  as  aforesaid,  unless  a  right  of 
action  existed  thereon  at  the  commence- 
ment of  the  plaintiff's  action."  New 
Hampshire  Rev.  Stats.,  ch.  187,  §  10,  p. 
375 ;  New  Hampshire  Gen.  Stats,  ch. 
308,  §  8. 

In  Rhode  Island  the  demands  which 
may  be  set  off  are  limited  to  claims 
^which  existed  at  the  commencement  of 
the  action  and  then  belonged  to  the  de- 
fendant in  his  own  right,  and  for  which 
he  might  maintain  a  suit  in  his  own 
name."  Rhode  Island  Gen.  Stats.,  ch. 
301,  ^  14.  Under  this  statute,  where  a 
voluntary  assignee  allowed  certain 
bank  deposits  to  remain  in  the  name 
of  the  assignor,  and  without  bring- 
ing suit  for  them  until  after  the 
maturity  of  notes  held  by  the  bank  on 
-which  the  assignor  was  liable  as  in- 
dorser,  it  was  held  that,  as  the  right  of 
4et-off  was,  by  the  statute,  determined 
by  the  state  of  the  claims  at  "  the  com- 
mencement of  the  action,"  the  bank 
•could  retain  the  deposits  in  set-off 
against  the  notes.  Nightingale  v, 
Chaffee,  11   R.  I.   609; '  23   Am.  Rep. 

531. 

The  Massacuhsetts  Gen.  Statutes  de- 
clared that  no  demand  could  be  set  off 
unless  it  existed  at  the  commencement 
of  the  suit,  and  then  belonged  to  the 
defendant.  Backus  v.  Spaulding,  129 
Mass.  236. 

The  plaintiff^s  action  of  assumpsit 
for  goods  sold  and  delivered  was  com- 
menced on  the  first  of  January,  1848. 
It  was  sought  to  set  off  an  order  in  fa- 
vor of  the  defendant,  drawn  upon  and 
accepted  by  the  plaintiff,  the  acceptance 
being  to  the  effect  that  it  should  be  pay- 
able when  four  bureaus  were  delivered. 
There  was  conflicting  evidence  as  to  the 
point  whether  four  bureaus  had  been 
•delivered  at  the  time  of  the  commence- 
ment of  the  action,  and  this  question 
^as  submitted   to   the  jury,  and   they 


were  properly  instructed  that  If  at  the 
time  of  the  commencement  of  the  ac- 
tion, the  order  was  not  due  and  pay- 
able by  the  terms  of  the  acceptance,  it 
should  not  be  set  off.  Toppan  v.  Jen- 
ness,  21  N.  H.  232. 

A  plea  which  merely  states  that  the 
plaintiff  was  indebted  to  the  defendant 
'*at  the  time  of  the  plea  pleaded"  is 
bad.     Evans  r.  Prosser,  3  T.  R.  186. 

A  plea  of  set-off  ought  to  allege  the 
debt  sought  to  be  set  off  to  have  been 
owing  to  the  defendant  at  the  com- 
mencement of  the  action.  McConnell 
V.  Morrison,  i  Litt.  (Ky.)  206. 

A  note  made  by  the  plaintiff  which 
was  purchased  by  the  defendant  after 
suit  commenced  cannot  be  set  off.  Ro- 
gerson  v,  Ladbroke,  i  Bing.  418;  8  E.  C. 
L.  418;  Reynolds  v*  Thomas,  28  Kan. 
810;  Hardy  v.  Corlis,  21  N.  H.  356; 
Carpenter  v.  Butterfield,  3  Johns.  Cas. 
(N.  Y.)  145;  Jefferson  Co.  Bank  v. 
Chapman,  19  Johns.  (N.  Y.)  322;  Whit- 
aker  v.  TurnbuU,  18  N.  J.  L.  172.  Con- 
tra^  in  Maryland^  Clarke  v,  Magruder, 
2  Har.  &  J.  (Md.)  77.  See  Foley  v.  Ma- 
son, 6  Md.  51;  Annan  v,  Houck,  4 
Gill  (Md.)  330;  45  Am.  Dec.  133. 

A  defendant  who,  pending  the  action, 
purchases  an  overdue  bond  of  the 
plaintiff,  cannot  set  off  such  bond 
against  the  plaintiff's  demand.  Rid- 
dick  V.  Moore,  65  N.  Car.  382. 

It  was  held  that  a  defendant  who, 
when  sued,  was  in  possession  of  a 
sealed  note  drawn  by  the  plaintiff,  hut 
not  then  assigned,  could  not  use  it  as  a 
discount,  although,  after  the  plaintiff 
brought  his  suit,  he  obtained  an  assign- 
ment of  the  note  dated  back  before  the 
writ  was  issued.  Bishop  v.  Tucker,  4 
Rich.  (S.  Car.)  178. 

A  judgment  recovered  by  the  defend- 
ant or  assigned  to  him  after  action 
brought,  cannot  be  pleaded  as  a  set-off. 
Evans  v.  Prosser,  3  T.  R.  186,  overrule 
ing  Reynolds  v,  Beerling,  i  Dougl.  112, 
n.;  Irvin  v.  Wright,  2  111.  135;  Bibb  v, 
Saunders,  2  Bibb  (Ky.)  86;  Hawthorne 
V.Roberts,  Hard.  (Ky.)  75;  Andrews 
V,  Varrell,  46  N.  H.  17;  Keith  v.  Smith, 
I  Swan.  (Tenn.)  92;  Wilson  v.  Reaves, 
4  Sneed  (Tenn.)  173.  See  Rowe  v. 
Langley,  48  N.  H.  391;  Weaver  r. 
Rogers,  44  N.  H.  112. 

But,  where  the  defendant,  as  surety 
of  the  plaintiff,  who  was  insolvent,  had 
paid  a  certain  sum  on  a  judgment 
against  the  plaintiff  and  the  defendant 
as  his  surety,  he  was  permitted  to  set 
off  the  amount  paid,  although  such  pay- 
ment was  made  after  suit  brought,  the 
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judgment  having  been  entered  and  be- 
ing due  before  the  commencement  of 
the  action.  Thompson  v,  McClelland, 
29  Pa.  St.  478. 

A  loss  under  a  policy  of  insurance, 
in  order  to  be  set  off  under  the  statute 
of  set-off,  must  be  adjusted  before  the 
commencement  of  the  action;  for,  until 
adjustment,  it  is  unliquidated  damages, 
and  not  a  debt  due.  Gumming  v, 
Forrester,  i  M.  &  S.  494;  Wienholt 
V.  Roberts,  2  Camp.  586. 

Where  two  cross-actions  were  re- 
ferred to  arbitration,  and  in  one,  which 
was  an  action  of  trespass,  the  arbitra- 
tor found  for  the  plaintiff  for  40J.  dam- 
ages, with  costs,  whilst  in  the  other  he 
awarded  102/.  to  the  defendant,  such 
sum  to  be  paid  at  a  future  day,  it  was 
held  that  the  latter  could  not,  before 
that  day,  set  off  that  sum  against  the 
damages  and  taxed  costs  in  the  action 
of  trespass.  Young  v.  Gyt^  10  Moore 
198;  17  E.  C.  L.  139. 

The  defendant  cannot  set  off  by  a 
plea  to  the  further  maintenance  of  the 
action,  a  debt  which  accrued  after  ac- 
tion brought,  and  before  plea  pleaded. 
Richards  v.  James,  2  Exch.  471; 
Haughton  v.  Leary,  3  Dev.  &  B.  (N. 
Car.)  24. 

Whether  Damages  for  Illegal  Attach- 
ment May  he  Bet  Off  In  Trial  of  Princi- 
pal Cauae. — While  it  is  admitted  that, 
where  attachment  proceedings  are 
instituted  after  the  commencement  of 
the  action,  a  claim  for  damages  sus- 
tained by  reason  of  the  wrongful  suing 
out  of  the  writ  is  not  a  claim  held  by 
the  defendant  at  the  commencement 
of  the  suit,  as  required  by  the  Iowa 
statute,  and  cannot  be  pleaded  by  way 
of  set-off  in  the  principal  suit,  it 
was,  however,  held  that  where  the 
affidavit  and  bond  of  attachment  are 
filed,  and  the  writ  sued  out  at  the 
commencement  of  the  action,  if  the 
writ  is  wrongfully  sued  out,  any  dam- 
ages sustained  by  the  defendant  there- 
from, constitute  "  a  claim  held  by  him 
at  the  commencement  of  the  suit,"  in 
such  a  sense  that  the  same  may  be  set 
off  against  the  plaintifTs  demand  in 
the  same  action.  Reed  v.  Chubb,  9 
towa  178;  Zinn  v.  Williams,  9  Iowa 
178,  n.;  Stadler  v.  Parmalee,  10  Iowa 
23.  But  this  has  been  questioned. 
Waterman  on  Set-off,  §  72.  And  in 
a  dissenting  opinion  in  the  last-cited 
case  the  court  by  Wright,  C.  J.,  said : 
"  I  have  never  supposed  that  a  defend- 
ant could  set  off,  on  the  trial  of  the 
main  action,  the  damages  resulting  to 
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him  by  reason  of  the  wrongftij  tutng 
out  of  the  attachment.  It  is  nnt,  in 
my  opinion,  a  claim  held  by  him  at  the 
time  the  suit  was  commenced.  The 
language  of  the  law  is  that  the  attach' 
ment  can  i^sue  only  at  the  commepce- 
ment  or  during  the  prngresa  of  ihr 
proceedings.  Section  1S46,  Code.  Un- 
til the  attachment  issues  there  can  be 
no  damage?,  no  claim  m  favor  of  the 
party  defendant.  Then  if  it  has  not 
issued  and  cannot  issue  before  the 
commencement  of  the  action,  how  can 
it  be  a  claim  held^  within  the  meaning; 
of  the  statute^  at  the  time  of  the  com- 
mencement or  institution  of  the  suit^ 

In  a  later  case  the  court,  by  Wright, 
T.,  said  that  the  court  as  then  organ- 
ized would,  perhaps,  have  departed 
from  these  cases,  hut  that  the  quesilon 
was  no  longer  left  open,  since  secMon 
3238  of  the  revision  of  iSfio  eiprefslj 
recognizes  the  right  of  a  defendant  to 
claim  such  damages  in  the  trial  of  the 
principal  cause.  Branch  Bank  v.  Mor- 
ris, 13  Iowa  136, 

In  a  late  decision,  where  the  ques- 
tion was  not  so  dependent  upon  the 
terms  of  th^  statute  a$  in  the  abo\e* 
cited  cases,  it  was  held  that  if  an  at- 
tachment is  dissolved  by  the  court  the 
damages  sustained  by  reason  of  such 
attachment  cannot  be  set  off  in  that 
action.  Gunnis  z\  Cluff,  rrt  Pa.  St 
5". 

Feenliar  BtatutorF  Provisioiit.  —  Al* 
though  the  text  EtateB  the  rule  under 
the  more  common  statutes  ot  tetofT, 
this  requirement  is  modified  by  some  of 
the  statutes.  Thus,  in  Virg-imia.  it 
suffices  if  the  demand  was  due  at  the 
time  of  filing  the  plea  or  notice  of  set- 
off. 4  Min.  Inst.  659;  Ritchie  f.  Moore, 
5  Munf.  (Va.)  395;  7  Am.  Dec.  6^; 
Clopton  V.  Morris,  6  Leigh  (Va  >  278. 
But  whilst  a  set-ofl'  may  thus  accrue,  or 
be  acquired,  cither  heibre  or  after  the 
suit  is  brought,  and  up  to  the  time  of 
the  filing  of  the  plea  or  notice,  and, 
possibly,  even  up  to  the  time  of  trial, 
yet  it  is  with  this  proviBo,  that  if  ac- 
quired after  Fiiit  brought,  the  plaintitT 
will  be  entitled  to  a  judgment  for  co^rs, 
even  though  the  set-off  extinguishes  the 
plaintifTs  claim,  and  leaves  an  eict'>* 
due  to  the  defendants  4  Min.  Inst,  651^; 
2  Tuck.  Com.  10S;  Allen  z\  Hari,  iS 
Gratt.   (Va.)    729;    Barton*fi    Law   Pf. 

In  Texas  the  statute  authoriies  the  de- 
fendant to  plead  in  set-off  any  cIutti 
which  he  may  have  acquired  be  fort- 
pleading,  though  after  the  institution  ot 
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lured  claim  against  the  plaintiff  at  the  time  of  the  institution  of 
the  suit,  which  has  afterwards  matured  into  a  debt,  it  must  have 
been  a  debt  at  that  time.^  Likewise  a  demand  in  the  defendant's 
favor,  accruing  subsequent  to  the  commencement  of  the  suit  from 
a  conditional  liability  incurred  before  the  suit  brought,  may  not 
be  set  off.*  So,  a  demand  barred  by  the  Statute  of  Limitations 
and  revived  by  a  new  promise  cannot  be  set  off  in  an  action 


suit  bj  the  plaintiff;  but  if  he  acquires 
«uch  claim  after  suit  brought,  the  plain- 
liff  recovers  the  costs  of  the  action.  So 
the  defendant  was  permitted  to  set  off  a 
note  assigned  to  him,  after  the  com- 
mencement of  the  action.  Thomas  v. 
Young,  5  Tex.  253.  And  it  has  been 
lield  that  a  draft  acquired  after  the  com- 
mencement of  the  suit  may  be  pleaded 
in  set-off  hy  an  amendment.  Gaines  v, 
Salmon,  16  Tex.  311.  And  the  defend- 
ant may  plead  by  way  of  set-off  and  in 
reconvention  a  judgment  assigned  to 
him  after  suit  brought,  but  the  plaintiff, 
tipon  proof  of  his  demand,  will  recover 
the  costs.  Parrott  v.  Underwood,  10 
Tex.  48. 

1.  So  a  note  of  the  plaintiff's  given 
before  the  commencement  of  the  suit, 
but  not  due  at  [the  time  the  suit  .was 
brought,  though  before  the  plea 
pleaded,  and  at  .the  time  of  the  trial, 
cannot  be  set  off.  Rogerson  v.  Lad- 
broke,  I  Bing.  93;  8  E.  C.  L.  418; 
Henry  v.  Butler,  32  Conn.  140;  Ed- 
wards V.  Temple,  2  Harr.  (Del.)  322. 
But  see  Sandwich  Mfg.  Co.  r.  Kelly, 
26  III.  App.  394. 

Where  the  defendant  makes  a  con- 
ditional bargain  for  a  note  against  the 
plaintiff,  but  the  agreement  is  not  ex- 
•ecuted  until  the  suit  is  brought,  it  is 
not  such  a  subsisting  debt  as  can  be 
setoff.  Shepherd  V.Turner, 3  McCord 
(S.  Car.)  249;  15  Am.  Dec.  631; 
McDonald  v,  Harrison,  12  Mo.  447. 

So  an  award  published  after  the 
commencement  of  the  plaintiff's  action 
is  not  a  proper  set-off,  although  the 
subject-matter  of  the  submission  vas  a 
claim  subsisting  at  the  date  of  the  suit, 
and  the  agreement  under  which  it  was 
made  hadJbeen  entered  into  before  that 
time.  Varney  v.  Brewster,  14  N.  H.  49. 

R  was  facto ri zed  as  the  debtor  of  F. 
At  the  time  of  the  service  of  the  pro- 
cess he  owed  F,  but  had  at  the  time  a 
contract  with  F  upon  R*s  performance, 
of  which  F  would  become  largely  in- 
debted to  him.  This  contract  was  not 
then  performed  and  nothing  was  due 
upon  it,  but  it  had  since  been  fully 
performed  by  R,  and  he  had  a  claim 
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upon  it  against  F  much  larger  than 
the  debt  originally  owed  by  him  to  F. 
Held,  that  R  coul4  not  set  off  his  claim 
against  F.  Parsons  v.  Root,  41  Conn. 
161. 

But  in  Tennessee^  the  defendant  may 
plead,  by  way  of  set-off,  "  mutual  de- 
mands held  by  the  defendant  against 
the  plaintiff  at  the  time  of  action 
brought,  and  matured  when  offered  in 
set-off."    Tennessee  Code,  1858,  §  2918. 

In  Indiana^  under  a  like  statute,  a 
demand  may  be  set  off  if  due  when 
offered  at  the  trial,  although  not  due  at 
the  commencement  of  the  action. 
Shannon  v.  Wilson,  19  Ind.  112.  See 
Goldthwait  v,  Bradford,  36  Ind.  149. 

In  Iowa,  under  ^  1740,  Code  of  185 1, 
any  claim  which  would  be  the  subject 
of  an  action  against  the  plaintiff,  and 
was  held  by  the  defendant,  either  ma- 
tured or  not  at  the  time  the  suit  was 
commenced,  may  be  set  off.  Dunham 
V.  Dennis,  9  Iowa  543 ;  Campbell  v. 
Fox,  II  Iowa  318. 

In  Massachusetts^  where,  after  a  suit 
is  commenced  by  an  administrator,  the 
estate  of  his  intestate  is  represented 
insolvent,  the  defendant  may  set  off  a 
note  against  the  intestate  which  falls 
due  pending  the  suit,  though  not  due 
and  payable  when  the  action  was  com- 
menced. Bigelow  V,  Folger,  2  Met. 
(Mass.)  255. 

2.  Where  there  was  only  a  contin- 
gency that  the  defendant  would  be 
compelled  to  pay  certain  claims  of 
third  persons,  which  would  then  be  due 
him  from  the  plaintiff,  but  the  paA'ment 
had  not  been  made  at  the  time*  of  action 
brought,  it  could  not  be  set-off.  Miller 
V.  Rigney,  16  Ind.  327. 

In  Carpenter  v.  Coit,  i  D.  Chip. 
(Vt.)88,  it  was  decided  that  the  de- 
fendant in  an  action  on  a  note  could 
not  set  off  a  liability  incurred  before 
the  commencement  of  the  action, 
against  which  the  plaintiff  was  bound 
to  indemnify  him,  unless  the  defendant 
paid  the  demand  previous  to  the  bring- 
ing of  the  action. 

Where  the  defendant  had,  before  the 
institution  of  the  suit,  entered  into  a 
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brought  while  the  bar  existed.*  But,  in  order  to  defeat  a  set-off 
under  the  Statute  of  Limitations,  it  must  appear  that  the  causes  of 
set-off  did  not  accrue  within  six  years  next  before  the  commence- 
ment of  the  suit :  *  that  the  statutory  period  for  bringing  an  action 
on  the  demand  has  expired  thereafter  is  no  objection  to  allowing 
it  in  set-off.* 

A  (Remand,  in  order  that  it  may  be  set  off,  must  not  only  be 
due  at  the  time  when  the  action  is  brought  but  it  must  continue 
due  until  pleaded*  and  at  the  time  of  trial.*  And  it  must  con- 
tinue due  inthe^ame  form.® 


recognizance  for  the  plaintiff  in  a  suit 
he  then  had  pending,  in  -which  suit  the 
plaintiff  failed,  and  the  defendant,  after 
the  commencement  of  the  suit  against 
him  by  the  plaintiff,  had  been  compelled 
to  pay  the  sum  of  twenty-five  dollars 
upon'the  recognizance,  it  'was  held  that 
the  defendant  could  not  set  off  such 
sum.      Houston    v.    Fellows,    27     Vt. 

634- 

A  mere  liability  as  surety  or  indorsee, 
existing  at  the  time,  but  not  discharged 
till  after  the  commencement  of  the 
plaintiffs  suit,  cannot  be  allowed  in 
set-off.  Cox  V,  Cooper,  3  Ala.  256; 
Goldthwaite  v.  National  Bank,  67  Ala. 

f49;   Balser  r.   Wood,   69    Ind.    122; 
loughton   V.   Houghton,  37   Me.  72 ; 
Robinson  v,  Safford,  57  Me.  163. 

1.  Lee  V,  Lee,  31  Ga.  26;  76  Am. 
Dec.  681. 

2.  The  text  states  the  rule  generally 
prevailing.  In  Alabama^  a  claim  barred 
by  limitation  at  the  time  when  plain- 
tiffs right  of  action  accrued  is  not 
available  in  set-off  as  a  '*  legal  subsist- 
ing claim."  Washington  v.  Timber- 
lake,  74  Ala.  259. 

8.  Walker  v.  Clements,  15  Q.  B.  1046; 
69  E.  C.  L.  1046;  Gilchrist  r.  Williams, 

3  A.  K.  Marsh.  (Ky.)  235;  Brumble  v. 
Brown,  71  N.  Car.  513;  Jacks  v.  Moore, 
I  Yeates  (Pa.)  391;  Taylor  v.  Gould, 
57  Pa.  St.  152;  Turnbuir  V.  Strohecker, 

4  McCord  (S.  Car.)  210;  Crook  r. 
M*Greal,  3  Tex.  487;  Limitation  of 
Actions,  vol.  13,  p.  767.  See  StHlwell 
V.  Bertrand,  32  Ark.  375. 

In  Vermont^  Mafsacknsetts^  Michi- 
gan and  Mississippi^  the  statute  de- 
clares that  the  time  of  limitation  of 
debts  and  contracts,  alleged  by  way  of 
set-off,  shall  be  computed  in  like  man- 
ner, as  if  an  action  had  been  com- 
menced thereon  at  the  date  of  the 
plaintiffs  action.  Rev.  Stats,  of  Ver- 
mont (ed.  of  1863),  p.  446;  Genl.  Stats, 
of  Massachusetts  (ed.  of  i860),  p.  671  ; 
Comp.  L.  oi  Michigan  (ed.  of  1857),  p. 
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IA09 ;  Rev.  Code  of  Mississippi  (ed.  of 
1857),  P-  402. 

In  Maine^  the  statute  (Afaine  Rev, 
Stats,  (ed.  of  1857),  p.  513)  provide* 
that  the  time  of^  the  limitation  of  m 
debt  or  contract,  filed  by  way  of  set- 
off, "  shall  be  computed  as  if  an  action 
had  been  commenced  therefor  at  the 
time  when  the  plaintiffs  action  was 
commenced,  unless  the  defendant  h  de- 
prived of  the  benefit  of  the  set-ofT  by 
the  non-suit  or  other  act  of  the  plain- 
tiff; and  when  he  is  thus  defeated  of  t 
judgment  on  the  merit*  of  such  debt  or 
contract,  he  may  commence  an  action 
thereon  within  the  time  limited." 

But  the  AlabamtJ  CoJe,  §  2^82,  pro- 
vides that  "when  the  di  lend  ant  pleads 
a  set-off  to  the  plaintiiFs  demand,  to 
which  the  plaintiff  replies  the  Statute 
of  Limitations,  the  defendant  is,  never- 
theless, entitled  to  his  bet-off  where  it 
was  a  legal  subsisting  clatm  at  the 
time  the  right  of  action  accrued  lo  the 
plaintiff  on  the  claim  in  s^uit/* 

4.  2  Pars.  Contr,  743. 

A  plea  of  set-o3^  which  stales  that 
"  before  and  at  the  time  of  the  commence- 
ment of  the  action,  the  p  Jain  tiff  was 
indebted  to  the  defendant "'  without 
inserting  the  words  "and  still  is  indebt- 
ed," is  bad.  Dendv  t\  Powell,  3  M,  U 
W.  442  ;  6  D.  P.  C'  577.  A  plea  of  set- 
off ought  to  allege  the  debt  sought  to 
be  set  off  Xo  be  owing  at  the  time  of 
the  plea  pleaded;  M'Connell  t-.  Mor- 
rison, I  Litt.  (Ky.)  2q6\  if  it  docs  not,, 
it  is  demurrable.  Robinson  t\  Mace, 
16  Ark.  97. 

6.  If  the  demand  hat  been  paid. 
Eyton  z\  Littledale^  4  Exch.  159,  or  ha^^ 
been  assigned  to  another  partv,  New 
QuebradaCo.  v.  Carr,  L.  R,/4  C,  P, 
651,  it  cannot  be  received  in  evidence- 
2  Whart.  Contr.,  §  1020. 

6.  The  merger  of  a  note  or  bond  in  a 
judgment  during  the  pendency  of  the 
suit,  will  preclude  the  right  to  u^e  it  as 
a  set-off.    The  original  demand  cannot 


Set-off. 


SET-OFF. 


Salgect  of  8et-oit 


It  has  been  held  that  the  defendant,  since  he  cannot  be  per- 
mitted to  carry  on  two  suits  at  the  same  time  and  for  the  same 
cause  of  action,  will  not  be  permitted  to  set  off  a  demand  on 
which  he  has  brought  an  action  which  is  still  pending.^  But 
other  authorities  are  to  the  effect  that  the  fact  that  the  defendant 
has  brought  a  suit  on  a  demand  and  the  suit  is  still  pending,  is 
no  objection  to  allowing  it  in  set-off,*  even  though  the  plaintiff 
has  paid  the  money  into  court  in  such  former  action.* 

It  is  provided  by  Neiv  Tork  Code 
Civ.  Proc,  §  495,  tKat  a  plaintiff  may 
demur  to  a  counterclaim  on  which  the 
defendant  demands  affirmative  judg- 
ment, where  it  appears  on  its  face  that 
there  is  another  action  pending  be- 
tween the  same  parties  for  the  «ame 
cause.  And  it  has  been  held  that  where 
such  fact  does  not  appear  on  the  face  of 
the  counterclaim  it  may,  under  section 
514,  providing  that  where  the  answer 
contains  a  counterclaim,  the  reply  may 
set  forth  new  matter  constituting  a  de- 
fense to  the  counterclaim,  be  shown  by 
the  reply- thereto.  Ansorge  v.  Kaiser, 
3  N.  Y.  Supp.  785. 

2.  Baskerville  v.  Brown,  4  Burr.  1329; 
Knibbs  v.  Hall,  Peake's  Rep.  210;  Le 
Bret  V.  Papillon,  4  East  507;  Lindsay 
V.  Stewart,  72  Cal.  540;  King  v.  Brad- 
ley, 44  111.  342 ;  Gaddifi  v.  Leesoi^55  111. 
523;    Clayes    v.    White,    65    IB.    357; 


be  set  off  because  it  is  gone,  nor  the 
judgment  because  it  is  subsequent  to 
the  commencement  of  the  action. 
Bibb  V.  Saunders,  2  Bibb  (Ky.)  86; 
Mizell  V.  Moore,  7  Ired.  tN.  Car.)  255; 
Lowell  V,  Lane,  33  Barb.  (N.  Y.)  292. 
To  illustrate:  A  commenced  his  action 
against  B  February  26,  1862.  B  filed 
in  set  off  a  certain  note,'  dated  March 
8,  1855,  which  had  been  indorsed  and 
delivered  to  him  for  a  full  consideration 
before  the  commencement  of  this  suit ; 
he  also  filed  a  set-off  of  a  certain  judg- 
ment against  the  plaintiff  which  had 
been  rendered  March  6,  1862,  The 
judgment  was  founded  upon  the  above- 
mentioned  note.  It  was  held  that  since 
the  note,  although  it  was  a  valid  claim 
when  this  suit  was  commenced,  was 
then  in  suit  and  had  since  passed  into 
judgment,  and  it  was  no  longer  a  prop- 
er ground  of  action  but  became  merged 
in  the  judgment  and  could  no  longer 
be  treated  as  a  note,  either  as  the  foun- 
dation of  a  suit,  or  in  set-off.  Neither 
could  the  judgment  be  set  off  in  this 
action  because  it  was  recovered  since 
this  suit  was  commenced.  Andrews  v. 
Varrell,  46  N.  H.  17. 

If  the  items  of  the  defendant's  ac- 
count, offered  in  evidence  by  way  of 
set  off  in  a  cause,  are,  at  the  time,  ac- 
tually in  judgment,  such  judgment  will 
bar  the  right  to  give  the  items  of  the 
account  in  evidence,  whether  the  suit 
on  the  items  was  brought,  and  the  judg- 
ment recovered,  after  such  cause  was 
pending,  or  before.  Smiley  v,  Dewey, 
17  Ohio  156. 

1.  Lock  V,  Miller,  3  Stew.  &  P.  (Ala.) 
13;  Rankin  v.  Harper,  4  Ind.  585; 
Snod grass  *.  Smith,  13  Ind.  393. 

It  would-  seem  to  result  from  the  re- 
quirement that  the  claim  must  be 
owned  by  the  defendant  at  the  com- 
mencement of  the  suit  that  a  debt  can- 
not be  pleaded  as  a  set-off,  if  there  be  at 
the  time  a  suit  pending  against  the 
plaintiff  for  the  same  debt  in  favor  of 
one  who  was  at  the  bringing  of  said 
suit  the  true  owner  of  the  said  set-off. 
WhiUker  v.  Pope,  48  Ga.  15. 


Gunn  V.  Todd,  21  Mo;  303;  Wiltsie  v, 
NoTtham,  3  Bosw.  (N.  Y.)  162;  Good 
V.  Good,  5  Watts  (Pa.)  116;  Stroh  v. 
Ulrich,  I  W.  &  S.  (Pa.)  57.  See 
Sargent  v,  Southgate,  5  Pick.  (Mass.) 
312;  16  Am.  Dec.  409. 

It  was  held  that  the  defendant  in  an 
action  of  assumpsit  might  plead  as  a 
set-off  a  claim  upon  which  he  had  al- 
ready obtained  a  judgment  against  the 
plaintiff,  from  which  the  latter  had 
taken  an  appeal  which  was  still  pend- 
ing. It  was  considered  that  this  could 
work  the  plaintiff's  own  justice,  as 
such  a  plea  and  the  offering  of  evidence 
under  it  would  be  a  satisfaction  of  the 
judgment  already  obtained  by  the  de- 
fendant and  enable  the  plaintiff  to  en- 
join its  collection  in  the  event  of  its 
affirmance  in  the  appellate  court,  and 
that  the  effect  of  allowing  the  plea 
would  be  to  give  the  plaintiff  another 
trial  in  respect  to  the  defendant's  claim, 
the  very  object  the  plaintiff  was  seek- 
ing by  his  appeal.  Gaddis  v,  Leeson, 
55  111.  522;  King  V.  Bradley,  44  111.  342; 
contra^  Tomlinson  v.  Nelson,  49  Wis. 
679. 

8.  7  Wait.  Act.  &  Def.  477,  citing 
Evans  v,  Prosser,  3  T.  R.  186;  Naylor 
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A  few  early  cases  incline  to  the  view  that  when  the  matter 
sought  to  be  set  off  is  in  the  form  of  a  judgment,  the  fact  that  a 
writ  of  error  is  pending  thereon  will  not  defeat  the  right ; '  but  a 
contrary  rule  has  been  followed  in  later  decisions  *  Yet,  where 
the  latter  view  was  maintained,  the  effect  of  an  appeal  in  such 
cases  is  not  to  extinguish,  but  merely  to  suspend  the  right  of  set- 
off.  The  remedy  of  a  party  is  to  obtain  the  stay  of  proceedings 
on  the  judgment  against  him  until  the  appeal  is  disposed  of*' 

The  defendant  may  set  off  a  secured  claim  without  surreitdef- 
ing  security.*  It  appears  that  the  price  of  goods  bargained  and 
sold,  but  not  delivered  in  consequence  of  the  plaintiff's  refusal  to 
pay  the  price  thereof,  may  be  set  off,  notwithstanding  the  defend- 
ant  has  a  lien  on  the  goods  for  such  price.* 

6.  The  Bequirement  of  Mutuality  as  to  ClaimB  in  8et-o£^^.  Gen^ 
ERAL  Statement  of  the  Rule.— The  statutes  of  set-off.  whether 
they  extend  the  right  to  "  debts,"  **  claims/'  '*  demands,"  or  other 
causes  of  action,  commonly  require  that  they  should  be  mutual,  /.  c., 
exist  between  the  parties  to  the  action.®  It  would  seem  to  result 
no  less  from  the  construction  of  the  terms  of  the  statute  than  the 


V,  Schenck,  3  E.  D.  Smith  (N.  Y.)  135; 
Stroh  v.  Uhrich,  1  W.  &S.  (Pa.)  57. 

A  suit  having  been  brought  upon  a 
note,  the  defendant  paid  Into  court 
the  amount  of  the  debt  and  costs.  The 
plaintiff  took  the  money  out  of  court, 
but  declined  accepting  it  in  satisfaction 
of  hfs  claim,  because  he  had  filed  the 
note  as  a  set-off  on  a  suit  which  the  de- 
fendant had  brought  against  him.  He/d, 
that  the  debt  was  paid,  and  the  defend- 
ant could  not  rely  on  the  note  as  a  set- 
off.    Molineux  v.  Eastman,   14  N.  H. 

504- 

1.  Reynolds  T^.  Beerling,  1  Dougl.  112 
n;  Evans  v,  Prosser,  3  T.  R.  186;  but 
see  Curling  v,  Innes,  2  H.  Bl.  372. 

2.  Weathered  v.  Mays,  i  Tex.  472; 
Willard  V.  Fox,  18  Johns.  (N.  Y.)  497. 
See  King  v.  Bradley,  44  111.  342. 

A  defendant  cannot  set  off  a  debt  be- 
fore arbitrators,  on  which  an  appeal 
has  been  entered.  Good  v.  Good,  5 
Watts  (Pa.)  116. 

In  Louisiana^  a  judgment  from  which 
a  suspensive  appeal  is  taken  cannot  be 
pleaded  in  compensation ;  otherwise,  if 
the  appeal  is  devolutive.  Sandel  v. 
George,  18  La.  Ann.  526;  Benton  v. 
Roberts,  2  La.  Ann.  243.  See  also 
Weathered  v.  Mays,  i  Tex.  472. 

8.  Terry  v,  Roberts,  15  How.  Pr. 
(N.  Y.)  65.  See  Irvine  v.  Myers,  6 
Minn.  562. 

4.  Wallace  r.  Finnegan,  14  Mich. 
170;  90  Am.  Dec.  243.  The  court  by 
Campbell,  J.,  said:    "A  person  holding 
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a  collateral  security  Is  not  bound,  unlets 
he  chooses,  to  resort  to  it  before  suing 
upon  his  principal  i:Iaim,  When  that 
claim  is  satit^ticd^  he  msty  be  compelled 
to  release  or  reassign  t  he  coUateraUt  but 
his  right  to  sue  the  claim  it&elf  h  an 
absolute  one,  not  in  any  way  aifected 
by  his  posses  &  ion  of  the  securilie^.  and 
he  cannot,  therefore,  be  conipelied  to 
surrender  them  as  a  condition  of  en 
forcing  his  legal  demand.  Nothing  can 
be  set  off  unless  it  could  be  Kucd  upon ; 
and  on  the  other  hand,  any  claim  com 
ing  within  the  statute  can  be  set  off  if 
it  could  be  sued.'' 

6.  Dinmore  i'.  Taylor,  Peake  41. 

6.  HuHbert  v.  Pacrfic  Im.  Co..  3 
Suran.  (L\  S.:  471,  Wright  v.  Rogers, 
3  McLean  (  L\  S.)  229;  Scott  t^  Rivert, 
I  Stew.  &  r,  (Ala.)  19;  31  Am.  Dec, 
646;  Menifee  7 .  Ball,  7  Ark.  520;  Cash 
r.  Cash,  Gn.  Dec.  gj;  Buckhanan  t. 
Gamble,  Ga.  Dec.  156;  Gregg  f,  James 
I  III.  143;  12  Am.  Dec.  151;  Hilliard  t. 
Walker,  11  111.  1^44;  Rvan  r;  Barger,  16 
111.  27;  Peoria,  etc.,  R!  Co.  v.  Netll,  16 
III.  269;  Walker  V.  Chovin,  16  III.  489, 
McKinncy  z\  Bellows,  3  Blackf,  (Ind.; 
31;  Blankerftbip  v.  Rogers,  10  Ind.  333; 
nanton  v.  Hoomest  1  A.  K.  Mar&h. 
(Ky.)  19;  Morrison  v.  Fyrnam,  1  A.  K. 
Marsh.  (Kv,)  41  ;  Cummins  v.  VVil- 
Hams,  5  J.  j.  Marsh.  (Ky.)  384;  Wal- 
kins  T'.  Zane,  4  Md.  Ch."  13;  Gibb*  t\ 
Cunningham.  4  Md.  Ch.  322;  Knapp  r. 
Lee,  3  Pick.  Mas**,)  452;  Grew  r.  Bur- 
ditt,  9  Pick    (Mans,)    265;    Holland  t\ 
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fact  that  set-off  is,  in  effect,  a  cross-action  by  the  defendant 
against  the  plaintiff,  that  the  matters  sought  to  be  set  off  must 
be  due  from  all  the  parties  plaintiff  to  all  the  parties  defendant 
in  the  action,  and  from  and  to  those  persons  only  who  are  parties 
to  the  action.^ 

( i)  Musi  be  Due  from  the  Plaintiff, — The  claim  which  the  defend- 
ant seeks  to  set  off  must  be  due  from  the  plaintiff  in  the  action.* 
Therefore,  where  a  holder  of  a  check  drawn  in  his  favor  by  a 
depositor  in  a  bank  does  not  have  a  right  of  action  thereon  against 


Makepeace,  8  Mass.  418;  Hendricks  v, 
Toole,  29  Mich.  340;  Brown  v.  Warren, 

43  N.  H.  430;  Goodwin  v.  Richardson, 

44  N.  H.  125;  Coiirsen  v.  Hamlin,  2 
Duer  (N.  Y.)  513;  Wolfe  i;.  Wash- 
burn, 6  Cow.  (N.  Y.)  261;  Johnson  v. 
Bridge,  6  Cow.  (N.  Y.)  693;  Cumings 
V,  Morris,  3  Bosw.  (N.  Y.)  560;  War- 
ner V.  Barker,  3  Wend.  (N.  Y.)  400; 
Munger  v,  Albany  City  Nat.  Bank,  85 
N.  Y.  580;  Haughton  v,  Leary,  3  Dev. 
&  B.  (N.  Car.)  21;  Hogg  v.  Ashe, 
Cam.  &  N.  (N.  Car.)  3;  WofTord  v, 
Greenlee,  Cam.  &  N.  (N.  Car.)  70; 
Darroch  v,  Haj',  2  Yeates  (Pa.)  200; 
Wain  V,  Wilkins,  4  Yeates  (Pa.)  461; 
Level  V.  Whitridge,  i  McCord  (S. 
Car.)  7;  Doyley  v,  Doylej',  2  McCord 
<S.  Car.)  185;  Shepherd  v.  Turner,  3 
McCord  (S.  Car.)  249;  15  Am.  Dec. 
631;  Snow  V.  Conant,  8  Vt.  308.  See 
Banks  and  Banking,  vol.  2,  p.  98, 
note. 

Set-off  Under  Bankmptey  Laws. — The 
same  mutuality  is  generally  requisite  to 
constitute  a  mutual  credit  under  the 
bankruptcy  laws  which  is  required  to 
make  mutual  debts  under  the  ordinary 
statute  of  set-off.  Stamforth  v.  Fel- 
owes,  I  Marsh.  1S4. 

ClaimB  Payable  Into  or  Out  of  Certain 
*'  Fnnda  *'  of  a  MnnlclpaUty  or  State.— It 
has  been  said  that  in  an  action  by  one 
against  the  State  for  any  indebtedness, 
as  for  salar)'  or  otherwise,  the  State 
may  ^8et  oflr  an  indebtedness  of  the 
plaintiff  to  the  "sinking  fund,"  since 
the  sinking  fund  was  the  property  of 
the  State,  specially  set  apart  to  be  man- 
aged by  the  officers  of  the  State  ap- 
pointed for  that  purpose,  as  trustees, 
for  the  ultimate  redemption  of  the 
bonds  of  the  State ;  and,  therefore,  the 
person  indebted  to  the  sinking  fund  is 
indebted  to  the  State.  State  v,  Dick- 
inson, 12  Smed.  &  M.  (Miss.)  597. 

It  was  held  that  a  claim  payable  out 
of  a  special  fund  in  the  city  treasury  to 
an  individual  might  be  set  off  against 
the  claim  due  by  the  individual  to  the 


"  general  fund "  of  the  city.  Eaton 
Rapids  V.  Houpt,  63  Mich.  371.  So  in 
the  case  of  McBrian  v.  Grand  Rapids, 
56  Mich.  95,  where  the  plaintiffs  had  a 
contract  with  the  city  for  building  a 
sewer  and  were  to  be  paid  out  of  a 
special  fund  created  for  the  purpose, 
the  city  was  permitted  to  set  off  the 
claim  against  them  for  water  used, 
which  was,  when  collected,  payable  in- 
to the  "  general  fund." 

In  an  action  against  a  county  to  re- 
cover for  furnishing  evidence  relative 
to  swamp  lands,  the  defendant  sought  to 
set  off  plaintiff's  indebtedness  to  it  for 
the  Ipan  of  school  moneys.  It  was 
fairly  inferable  from  the  agreement 
upon  which  this  suit  was  brought  that 
plaintiff  was  to  be  paid  out  of  the  funds 
which  should  be  received  for  swamp 
lands  by  the  county  from  the  general 
government.  It  was  held  that  defend- 
ant's and  plaintiff^s  demands  were  in 
favor  of  and  against  the  county  as  trus- 
tee for  the  school  fund,  and  therefore, 
the  set-off  would  be  allowed;  a  demand 
due  a  county  for  money  borrowed  of 
the  county  school  fund  may  be  set  off 
against  a  demand  due  by  the  county  for 
services  rendered  on  behalf  of  the 
same  fund,  and  which,  by  contract,  are 
to  be  paid  for  out  of  it.  Smallwood  v. 
Lafayette  Co.,  75  Mo.  450. 

1.  See  Trammell  v.  Harrell,  4  Ark. 
602. 

2.  Dunlap  v,  Donaldson  Co.,  74  Mich. 
290;  Beesley  ^.  Crawford,  19  Ohio 
126;  Trafford  v.  Hall,  7  R.  I.  104;  82 
Am.  Dec.  589.  See  Ault  v.  Zehering, 
38  Ind.  429. 

The  debt  of  an  ancestor  cannot  be 
set  off  in  a  suit  by  the  heir,  although 
the  latter  may  have  come  into  posses- 
sion of  assets  by  descent,  which  might 
by  proper  measures  be  made  answera- 
ble, or  taken  in  execution  for  the 
ancestor's  debt.  Scott  v.  Scott,  17 
Md.  78. 

A  plea  of  set-off  which  shows  that 
the    defendant  drew  an   order    on    a 
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the  bank,^  he  cannot  set  off  such  check  in  an  action  against  him 
by  the  bank.*  So,  where  the  payee  of  a  note  transfers  it  before 
it  is  due,  and  afterwards,  on  the  default  of  the  maker,  takes  it  up 
and  brings  an  action  thereon,  the  defendant  cannot  avail  himself 
of  a  defense  which  he  held  against  an  indorsee.^  The  assignment 
of  the  plaintiff's  claim  before  trial  will  not  prevent  the  defendant 
from  entering  judgment  upon  a  verdict  for  a  balance  due  in  his 
favor,  where  payment  and  a  set-off  were  pleaded,  and  the  trial  was 
between  the  original  parties  to  the  record.^ 

(2)  Mt4st  be  Due  to  the  Defendant, — It  is  equally  essential  that 
the  claim  should  be  due  the  defendant ;  for,  though  the  defend- 
ant were  allowed  to  set  off  a  claim  due  a  third  person,  the  plain- 
tiff could,  nevertheless,  not  rely  upon  such  recovery  as  a  defense 
to  an  action  subsequently  brought  by  the  true  owner  upon  the 
same  claim.*     In  an  action  by  a  purchaser  against  the  vendor  of 


third  person,  and  gave  it  to  the  plain- 
tiff, is  bad,  without  an  averment  that  the 
plaintiff  received  the  amount.  Shear- 
man V.  Fellows,  5  Blackf.  (Ind.)  459. 

It  was  held  that  where  A  sues  for  the 
use  of  B,  a  set-off  against  B  cannot  be 
pleaded.  Orphans'  Court  v.  Ogle, 
Wright  (Qhio)  281. 

1.  See  Checks,  vol.  3,  p.  226. 

2.  Case  V.  Henderson,  23  La.  Ann. 
49 ;  8  Am.  Rep.  590  ;  Case  v,  Mar- 
chand,  23  La.  Ann.  49;  Butterworth 
T  ,  Peck,  5  Bosw.  (N.  Y.)  341.  See  Mc- 
Cagg  r.  Woodman,  28  111.  84;  Beatty 
V.  Scudday,  10  La.  Ann.  404. 

8.  Maury  v.  Jeffers,  4  Smed.  &  M. 
(Miss.)  87;  Thompson  v.  Harrison, 
\  Daly  (N.  Y.)  302. 

4.  Kline  f .  Gundrum,  11  Pa.  St.  242. 

6.  French  v.  Garner,  7  Port.  (Ala.) 
549;  Tinsley  v.  Beall,  2  Ga.  134;  Reed 
f.  Darlington,  19  Iowa  349;  Penniman 
T\  Loney,  40  Md.  705;  St.  Louis  Per* 
petual  Ins.  Co.  v.  Homer,  9  Met. 
(Mass.)  39;  McGraw  r.  Pettibone,  10 
Mich.  530;  Stanbery  v.  Smythe,  13 
Ohio  St.  495.  See  Winton  v.  Winton, 
S3  Hun  (N.  Y.)  4. 

B  and  C  agreed  with  A  to  sell  a  ne- 
gro belonging  to  A,  and  to  apply  the 
proceeds  to  a  debt  due  by  A,  for  which 
B  and  C  were  sureties,  and  the  balance 
to  any  demands  held  by  B  against  A. 
Amongst  the  demands  held  by  B 
against  A  was  a  sealed  note,  which, 
after  the  agreement,  he  assigned  to  a 
third  person.  B  died,  and  in  an  action 
by  A  against  C,  survivor,  to  recover 
the  price  of  the  negro  who  had  been 
sold,  it  was  held  that  C  could  not  set 
oif  the  amount  of  the  sealed  note.  Kim- 
brel  t;.  Glover,  13  Rich.  (S.  C.)  191. 


The  defendant  in  an  action  on  book 
account,  will  not  be  allowed  to  ofif^t 
against  the  plaintiflTs  claim,  a  demand 
which  accrued  in  favor  of  a  third 
person  against  the  plaintiff,  and  in 
which  the  defendant  had  no  legal  in- 
terest, notwithstanding  the  defendnnt 
and  such  third  person  may  both  h.-ive 
expected  that  it  would  be  so  ap- 
plied.     Mclntyre    v.    Cor&s,     iS    Vt. 

A  party  who  has  neither  a  geoeral 
nor  special  property  in  goods  placed 
by  him  in  the  hands  of  a  manufacturer 
for  finishing,  who  refused  lo  redeliver 
them  on  demand,  cannot  set  off  the 
value  of  such  goods,  in  an  action  of  as- 
sumpsit agamst  htm  by  the  mantifac 
turer,  for  work  and  labor  bestowed 
upon  other  goods.  Collins  v.  Bulls, 
10  Wend.  (N.  YO399;  13  Wend  (N. 
Y.)  139. 

To  a  suit  for  foreclosure  promissory 
notes  were  pleaded  as  setoff  ;  a  repli- 
cation denying  title  to  the  notes  in  de- 
fendant, and  showing  it  to  be  in  anoth- 
er, was  held  good,  Reilly  v,  Rucker, 
16  Ind.  303. 

A  gave  a  mortgage  to  B,  who  after- 
wards took  a  lease  of  the  mortgaged 
premises.  The  premises  were  iold 
after  the  death  of  A,  and  B  continued 
to  occupy  as  tenant  under  the  lubse- 
quent  owners.  In  scire  facias  on  the 
mortgage  by  B  against  the  eiecutof  of 
A,  the  rents  due  by  B  to  the  *ubs<- 
quent  owners  were  not  payment  on 
the  mortgage  debt  and  could  not  be 
used  as  a  st-t-off:  the  rent  due  to  the 
subsequent  owners  accrued  under  a 
different  right  from  the  mortgage,  and 
was  not  a  perception    pro5U  under  it; 
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a  defective  title,  the  latter  generally  cannot,  assuming  that  the 
statute  extends  the  right  of  set-off  to  claims  of  such  unliquidated 
nature,  and  in  such  actions,  set  off  rents  and  profits,  as  the  occu- 
pant  is  personally  liable  to  the  true  owner.^ 

Showing  a  plaintiff's  indebtedness  to  a  stranger  of  course  is 
not  sufficient;  there  must,  also,  be  an  assignment  to  the  defend-^ 
ant.*  The  claim  sought  to  be  set  off  must  be  owned  absolutely 
by  the  defendant ;  a  person  holding  a  chose  in  action  assigned  to 
him  conditionally  has  no  right  to  set  it  off.*  A  claim  which  the 
defendant  has  borrowed  for  the  occasion  cannot  be  set  off.*     So 


in  the  scire  facias  it  was  res  inter  alios 
acta,     Scott  z'.  Fritz,  51  Pa.  St.  418. 

Although  the  right  of  a  bank  to  set 
oiT  its  claim  against  the  plaintiff, 
as  drawer  of  a  protested  bill  of  ex- 
change discounted  hy  it,  against  his 
demand  for  the  undrawn  deposit  aris- 
ing from  the  discount  of  the  paper,  is 
suspended  .during  its  ownership  bj  one 
to  whom  the  bank  has  transferred  it, 
and  who  has  a  lien  thereon,  it  was  held 
to  revive  when  the  bank  extinguishes 
the  lien  and  repossesses  itself  of  the 
paper.  Robinson  v,  Howes,  20  N.  Y.  84. 

A  set-off  due  to  the  maker  of  a  note, 
by  one  who  has  become  beneficially  in- 
terested in  it,  without  the  legal  title  by 
indorsement,  cannot  be  enforced  to  de- 
feat the  right  of  a  subsequent  holder  to 
recover  on  the  note.  Pitts,  v.  Short- 
ridge,  7  Ala.  494. 

It  has  been  said  that  set-off  is  in  the 
nature  of  a  cross-action,  and  can  only 
be  good  in  favor  of  one  who  could 
maintain  an  action  upon  it  in  his  own 
name.     See  Carew  v.  Northrup,  5  Ala. 

367- 

So  where  a  statute  provided  that  only 
the  payee  of  a  note,  his  indorsee,  or 
personal  representative,  should  have  a 
right  to  maintain  in  his  own  name,  an 
action  on  such  note,  a  defendant  who 
held  a  note,  but  which  was  neither  pay- 
able nor  indorsed  to  him,  was  not  al- 
lowed to  use  such  note  in  set  oflf.  Bell 
r.  Horton,  1  Ala.  413;  Carew  v,  North- 
rup, 5  Ala.  367. 

An  order  by  which  A  requests  B  to 
pay  to  C  $2,000,  "  out  of  the  money  re- 
ceived on  my  account  from  the  insur- 
ance office  when  collected,"  was  held 
not  to  be  a  bill  of  exchange,  and  an  in- 
dorsement of  it  conveys  no  right  of  ac- 
tion to  the  indorsee,  and,  therefore,  the 
indorsee  cannot  set  off  such  instrument 
in  an  action  by  the  drawer  against 
him.     Hamilton  v.  Myrick,  3  Ark.  541. 

So  it  was  held  that  a  defendant  can- 
not set  off  a  judgment  for  his  use  in  an- 


other's name.  Harrel  v.  Petty,  11  Rich. 
(S.  Car.)  373.  But  see  Norwood  v, 
Norwood,  4  Har.  &  J.  (Md.  )  112. 

Under  the  ProYlslon  In  Bankruptcy 
Aets  for  Setting  Off  Mutual  Credits. — 
So  there  can  be  a  set-off  under  the  stat- 
utes which  authorize  a  set-off  against  an 
insolvent  where  there  existed  a  mutual, 
credit,  only  when  the  credit  existed  be- 
tween the  insolvent  and  the  person 
seeking  the  set-off. 

In  Ex  parte  Hale,  3  Ves.  304,  the  ac- 
ceptor of  a  bill  of  exchange  having  be- 
come a  bankrupt,  the  indorser  was^ 
compelled  to  take  it  up,  and  being  in- 
debted to  the  bankrupt  ninety  pounds, 
prayed  that  he  might  be  at  liberty  to 
set  off  that  sum  against  the  amount  of 
the  bill  which  he  had  bpen  compelled 
to  pay.  The  Lord  Chancellor  said  : 
"  There  was  no  mutual  credit.  There 
was  a  debt  created  upon  the  estate  and 
due  at  the  time  of  the  bankruptcy,  but 
that  debt  was  not  due  to  you,  therefore,, 
in  that  respect  the  set-off  fails."  To  the 
same  effect  are  Chance  v,  Isaacs, 
5  Paige  (N.  Y.)  592;  Tuscumbria,  etc.,. 
R.  Co.  V,  Rhodes,  8  Ala.  206. 

1.  Greene  v.  Allen,  32  Ala.  215. 

But  if  the  occupant  is  not  so  liable,, 
the  set-off  will  be  allowed.  Locke  v^ 
Alexander,  i  Hawks  (N.  Car.)  412. 

2.  See  Wood  v.  Carr,a  Storv  (U.  S.> 
366. 

A  plea  in  set-off  alleged  that  the 
plaintiff  "  was,  and  still  is  indebted  "  to 
a  stranger,  and  "which  said  sum  re- 
mains due  and  unpaid,  and  owing  to 
the  defendant."  It  was  held  that  the 
plea  was  defective  in  that  it  did  not 
allege  specifically  that  the  debt  to  the 
stranger  had  been  assigned  to  the  de- 
fendant, and  that  the  debt  was  due  the 
assignor  prior  to  the  assignment. 
Dilley  v.  Roman,  17  Md.  337. 

3.  McDade  v.  Mead,  18  Ala.  214; 
Straus  V,  Eagle  Ins.  Co.,  5  Ohio  St.  59; 
Shryock  v.  Basehore,  82  Pa.  St.  159. 

4.  Gilman  v.  Van  Slyck,  7  Cow.  (N. 
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where  the  defendant  has  obtained  possession  of  the  demand  from 
a  third  person  upon  the  understanding  that  it  shall  be  liis  prop^ 
erty,  or  that  he  shall  be  liable  to  the  owner,  only  in  the  event  of 
his  being  able  to  set  it  off,  it  cannpt  be  so  ennployed  by  the 
defendant.^  While  it  seems  to  be  necessary  when  the  defendant 
seeks  to  set  off  an  assigned  claim  that  a  consideration  should 
have  been  paid  by  him,*  the  amount  paid  for  the  claim  is  Imma- 
terial.^ If  the  defendant  is  otherwise  a  bona  fide  assignee  of  a 
demand  against  the  plaintiff,  he  may  set  it  off  though  he  has  not 
actually  paid  for  it,  but  only  agreed  to  pay.^ 


Y.)   469.     See   Turner  v,  Satterlee,  7 
Cow.  (N.  Y.)  480. 

C,  to  whom  O  was  indebted  for  a 
**'  balance  of  accounts  on  book,^  assigned 
the  same  to  S,  and  authorized  him  to 
collect  the  same  in  his  own  name  and 
requiring  S  to  account  to  him  for  the 
amount  collected,  and  reassign  any  bal- 
ance which  might  remain  uncollected. 
No  consideration  passed  from  S  to  C 
for  the  assignment,  and  the  sole  object 
of  it  was  to  enable  S  to  make  use  of  the 
«ame  as  a  set-off  against  a  suit  of  O,  to 
whom  S  was  indebted,  should  one  be 
brought.  O  did  bring  a  suit  against  S, 
"but  when  S  sought  to  make  this  set-off 
therein,  it  wds  held  that  the  balance  so 
assigned  was  not  a  subject  of  set-off, 
«ince  S  was  not  the  "  equitable  and  bona 
fide  owner  *'  of  such  balance  within  the 
meaning  of  Conneciicnt  General  Stat- 
utes, p.  4x7,  §  6,  allowing  such  owners  to 
maintain  suit  in  their  own  names,  and 
the  avails  under  the  assignment  not 
being  to  his  own  use  and  benefit  if  re- 
covered.    Olmstead  v.  Scutt,  55  Conn. 

"5. 

1.  Adams  v,  McGrew,  2  Ala.  675  ; 
Claflin  V.  Dawson,  58  Ind.  408  ;  Mc- 
Donald V.  Harrison,  la  Mo.  447 ; 
Miller  v.  Oilman,  7  Cow.  (N.  Y.)  469; 
McGowan  v.  Budlong,  79  Pa.  St,  470. 
See  Porter  v.  Davis,  a  How.  Pr.  (N. 
Y.)  30. 

A  note  having  been  assigned  to  en- 
able the  assignee  to  use  it  as  a  set-off, 
with  the  agreement  that  he  should  ac- 
count for  onljr  so  much  as  he  should  get 
the  benefit  of  in  the  suit,  it  was  held 
that  he  could  not  avail  himself  of  it  as 
a  set-off  in  equity  in  case  the  rights  of 
others  than  the  maker  were  involved. 
Tinlj  V,  Martin,  80  Ky.  463. 

It  was  held  that  a  claim  against  the 
plaintiff,  which  had  been  assigned  to 
the  defendant  before  suit  brought  and 
in  contemplation  of  an  action,  in  these 
fiords  :  **  I  assign  this  claim  to  you  if 
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there  comes  any  difficultv,"  could  not 
be  set  off.  It  was  said  that  although 
the  absence  of  consideration  might  not 
affect  the  validity  of  the  a^ir^ignment, 
were  it  otherwise  ivkW  in  its  substance, 
yet  the  conditional  character  of  it 
showed  that  unless  there  was  some  diffi- 
cultv  between  the  defendant  and  plain- 
tiff fn  reference  to  the  subject-matter  of 
this  action,  the  assignment  was  not  to 
operate.  Were  the  condition  one 
which  imposed  some  duty  or  obligation 
upon  the  defendant,  or  subjected  htm  to 
any  personal  or  pecuniary  disadvantage, 
however  slight,  it  might  have  had  the 
effect  designed  ;  but  the  assignment  was 
objected  to  as  being  a  conditional  ai- 
signment  without  consideration,  and  in- 
tended to  further  litigation.  Arnold  v, 
Johnston,  28  How.  Pr.  (N.  Y.)  249, 

2.  A,  being  indebted  to  13  in  the  hum  of 
$6,000,  assigned  to  him  the  nute  of  C  for 
$3,000,  under  the  agreement  liiat,  on  the 
payment  of  C*s  note  for  13,000,  the  note 
of  $6,000  should  he  given  up  to  A.  D, 
the  agent  of  C,  took  up  the  note  of 
$3,000,  by  substituting  other  securiite«, 
and  also  took  an  assignment  of  the  note 
for  $6,000,  which  he  delivered  to  C.  A, 
having  other  claitii«i  against  C»  secured 
by  mortgage,  filed  his  bill  to  foreclose 
and  C  offered  the  note  of  A  for  $6^000  in 
offset  to  A's  debt.  11  rid,  that  the  note 
came  to  the  hamk  of  C  without  consid- 
eration, and  that  he  could  not  uet  it  up 
in  offset  in  a  court  of  ci|uity.  Stone  i-. 
Buckner,    [2   Smed.    &    M.'   (Miss.)  73. 

But  in  Arnold  r-.  Johnston,  28  How. 
Pr.  (N.  Y.)  249^  there  is  a  dktum  that 
the  absence  of  consideration  might  not 
affect  the  validity  of  the  assignment. 

S.  Smith  r.  Wiirner,  16  Mich.  390, 

4.  In  Everit  v,  Strong,  7  Hill(N.  Y.) 
585,  the  court  by  Cowen,  J.,  said  :  *' it 
is  insisted  that  a  man  is  not  a  bona  fdt 
purchaser  till  he  has  actually  paid  tlie 
consideration.  That  is  sometimes  bo  ; 
Jewett  V,  Palmer,  7  Johns.  Ch.  (N.  Y.) 


fiet-oit 


SET-OFF. 


Mutuality. 


In  the  application  of  the  requirement  of  mutuality  by  the 
common-law  courts  it  has  sometimes  been  held  that  only  such 
claims  as  exist  between  the  parties  of  record  can  be  set  off.^  But 
a  court  of  equity  will  look  beyond  the  nominal  to  the  real  parties 
in  interest,  and  adjudicate  the  rights  of  the  parties  accordingly  * 
And  it  has  been  considered  that  limiting  the  right  of  set-off  to 


65  ;  II  Am.  Dec.  401  ;  but  not  in  the 
sense  of  the  statute  of  set-off.  An  ob- 
ligation to  pay  the  consideration  comes 
to  the  same  thing.  If  a  man  buy  an 
account  or  note,  with  intent  to  set  it  off, 
giving  his  own  note,  he  must  pay  it, 
though  he  fail  to  effect  the  intended 
set-off.  He  must  run  his  risk  of  collect- 
ing the  assigned  demand  by  action." 

1.  RtQa  In  Ensland. — In  England, 
after  some  conflict  of  opinion,  if  not  of 
decision,  the  strict  rule  of  looking  only 
to  the  parties  of  record  has  finally  been 
settled  on.  In  Bottomley  v.  Brook, 
cited  in  i  T.  R.  622,  the  defendant 
pleaded  that  the  bond  declared  on  was 
given  to  secure  £100  lent  to  the  de- 
fendant by  one  E.  C,  and,  by  her  di- 
rection, was  given  to  the  plaintiff  in 
trust  for  her,  and  that  E.  C,  before 
the  action  brought,  was  indebted  to 
the  defendant  in  more  than  the  amount 
of  the  bond.  A  demurrer  to  this  plea 
was  withdrawn  by  advice  of  the 
court.  So  in  Rudge  v.  Birch,  3  C^  B. 
822,  a  defendant  in  an  action  of  debt  on 
a  bond,  pleaded  that  the  bond  was 
given  to  plaintiff,  in  trust  for  A,  for  a 
debt  due  from  defendant  to  A,  and 
that  A  at  the  time  of  exhibiting  plain- 
tiffs bill,  was  indebted  to  defendant  in 
more  money.  On  demurrer  this  plea 
was  held  good,  on  the  authority  of 
Bottomley  v.  Brook,  "  where,"  says 
Ashhurst,  J.:  "the  court  suffered  the 
defendant  to  set  off  a  debt  due  from' 
Mrs.  C.  in  the  same  manner  as  if  the 
action  had  been  brought  by  her."  But, 
in  a  case  decided  as  early  as  181 2,  the 
King's  Bench  refused  to  act  upon 
these  cases,  where  there  was  pleaded, 
as  a  set-off,  a  bond  which  had  not  been 
originally  taken  by  the  obligee  in  trust 
for  defendant,  but  had  merely  been  as- 
signee to  him ;  it  being  said  by  Bayley, 
J.,  that  "  We  have  nothing  to  do  m 
this  place  with  any  other  than  legal 
rights."  Wake  v.  Tinkler,  16  East 
36.  And  similar  language  has  been 
used  by  other  judges.  In  1833,  Parke, 
J.,  said  that  **if  the  words  of  the 
statute  had  been  looked  to,  Bot- 
tomley t.  Brook,  I  T.  R.  621,  and  Rudge 
V,  Birch,  i   T.  R.  622,   would  hardly 
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have  been  decided  as  they  were.  At 
all  events,  the  doctrine  of  those  cases 
is  not  to  be  extended.''  Likewise  Lit- 
tledale,  J.,  thought  Bottomley  v.  Brook 
not  properly  decided,  and  that  under 
the  statutes  of  set-off,  the  court  can 
only  notice  an  interest  at  law.  Tucker 
V,  Tucker,  4  B.  &  Ad.  745 ;  24  E.  C.  L. 

In  1834  Tindal,  C.  T.,  observed,  in  re- 
gard to  Bottomley  v.  Brook,  and  Rudge 
r.  Birch,  that  they  "  go  no  further  than 
this,  that  the  courts  of  law  will  so  far 
take  notice  of  the  existence  of  a  trust 
as  to  let  in  against  a  plaintiff,  the  trus- 
tee, that  which  would  be  a  valid  of- 
fense against  the  cestui  que  trust.  But 
these  cases  have  never  been  extended.** 
Bedford  v.  Brutton,  i  Bing.  N.  Cas. 
408;  27  E.  C.  L.433. 

The  cases  of  Bottomley  v.  Brook 
and  Rudge  v.  Birch  are  both  now  re- 
garded as  overruled.  In  the  court  of 
exchequer  in  1853,  they  were  deemed 
entirely  overruled  by  Lane  v.  Chand- 
ler, 3  Smith  77 ;  Wake  v.  Tinkler,  16 
East  36,  and  Tucker  v.  Tucker,  4  B.  & 
Aid.  745.  Martin,  B.,  observed  that 
•*  the  case  of  Tucker  r.  Tucker  goes  far 
to  show  that  the  statute  of  set-off  is 
confined  to  the  legal  debts  between 
the  parties,  the  sole  object  of  the  stat- 
ute being  to  prevent  cross-actions  be- 
tween the  same  parties."  Isberg  v, 
Bowden,  8  Exch.  852  ;  i  C.  &  R.  722  ; 
?2  L.  J.  Exch.  322. 

2.  Hobbs  V.  Duff,  23  Cal.  596.  See 
Ferris  v.  Burton,  i  Vt.  439. 

In  equity,  demands  which  are  really 
mutual,  but  not  nominally  so,  may  be 
set  off.  Thus,  where  a  note  executed 
to  a  firm  has  become  the  separate  prop- 
erty of  one  of  the  partners,  a  demand 
due  to  its  maker  by  this  partner,  may 
be  set  off  against  the  judgment  ob- 
tained by  him  on  the  note  in  the  firm 
name.  Foot  y.  Ketchum,  15  Vt.  258; 
40  Am.  Dec.  678.  It  has  even  been 
held  that  one  member  of  a  firm  will  be 
allowed  in  equity  to  set  off  his  own 
judgment  against  an  insolvent  debtor 
seeking  to  enforce  a  judgment  against 
such  firm.  Jeffries  ?•.  Evans,  6  B.  Mon. 
CKy.)  119;  43  Am.  Dec.  158. 
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the  parties  to  the  record  in  an  action  at  law  would  greatly  narrow 
down  the  beneficial  operation  of  the  statute.  This  has  resulted  in 
increased  disposition,  on  the  part  of  the  courts  and  the  legislature, 
to  enlarge  the  right  sufficiently  to  cover  all  cases  where  the  mu- 
tuality is  real,  so  that  the  rule  now  very  generally  prevails  that 
the  real  parties  in  interest  are  to  be  looked  to,  and  not  merely 
the  nominal  plaintiff  and  defendant  of  record.* 


So,  it  has  been  held  that  debts  nomi- 
nally due  between  the  same  persons 
cannot  be  set  oflf  in  equity,  if,  by  as- 
signment or  otherwise,  the  real  interest 
is  different.  Cotton  v.  Evans,  i  Dev.  & 
B.  Eq.  (N.  Car.)  284. 

1.  Ward  V.  Martin,  31  B.  Mon.  (Ky.) 
18;  Frazier  v,  Gibson,  7  Mo.  271;  An- 
drews V.  Varrell,  46  N.  H.  17;  Bridge 
V,  Johnson,  5  Wend.  (N.  Y.)  351; 
Driggs  V.  Rockwell,  ix  Wend.  (N.  Y.) 
504;  Caines  t/.  Brisban,  13  Johns.  (N. 
Y.)  9;  Cowles  V,  Cowles,  9  How.  Pr. 
(N.  Y.)  361;  Miller  v.  Florer.  15  Ohio 
St.  148 ;  Masterson  v,  Goodlett,  46  Tex. 
407.  As  may  be  seen  from  the  above- 
cited  Netv  York  cases,  the  text  states 
the  present  rule  in  that  State.  But,  in 
a  number  of  early  New  Torh  deci- 
sions, it  was  held  that,  under  the  statute 
providing  that  in  case  of  set-off  a 
defendant  should  have  judgment  for 
the  excess  of  his  demand  .  over  the 
plaintiff,  only  the  parties  to  the  record 
should  be  considered,  for  otherwise  the 
nominal  party  might  get  a  judgment  for 
a  debt  which  he  did  not  own.  Wheeler 
v,  Raymond,  5  Cow,  (N.  Y.)  231 ; 
Johnson  v.  Bridge,  6  Cow.  (N.  Y.)  693 ; 
Raymond  v,  Wheeler,  9  Cow.  (N.  Y.) 
296;  Warner  v.  Barker,  3  Wend.  (N. 
Y.)  400. 

In  an  action  in  the  name  of  H.  for 
money  paid  and  advanced,  wherein, 
though  the  debt  was  in  equity  trans- 
ferred to  H.  &  Co.,  it  was  considered 
that  the  action  was  maintainable  in  the 
name  of  H.  for  their  benefit;  and  that 
the  defendant  might  give  in  evidence 
any  discounts  which  he  might  claim 
against  H.  &  Co.  Winchester  v.  Hack- 
ley,  2  Cranch  (U.  S.)  342. 

Where,  in  a  suit  against  A,  B  and  C, 
on  a  contract,  A  and  B  answered  that  the 
contract  was  made  with  them,  it  was 
held  that  they  might  set  up  a  counter- 
claim in  which  C  had  no  interest. 
Clegg  V.  Cramei*,  32  Hun  (N.  Y.)  162. 

If  the  payee  of  a  note  indorse  it 
as  collateral  gecurity  to  A,  who  causes 
an  action  to  be  brought  upon  it  in  the 
name  of  the  nominal  plaintiff,  and 
afterwards   the  payee  settles   with  A, 


the  defendant  in  such  action  may  jet 
off  a  note  which  he  holds  against  the 
payee.     Bellows  -■,  Smith,  9  N.  H.  285 

It  was  held  that  where  a  defendant 
has  been  defaulted  and  a  subsequent 
attaching  creditor  has  obtained  leave 
to  appear  and  defend  the  suit,  such 
creditor  may  be  allowed  to  file  a  claim 
of  the  ^c^cndant  in  set-off  ag^amst  the 
plaintiff.  Woodbury  T^  Woodbury,  47 
N.  H.  11;  90  Am.  Dec.  ^t^^. 

Under  the  Massarhuseits  statutes 
{MassachuseiU  Rev,  StatB.»  ch.  96,^  i[) 
the  defendant  may  prove  that  the  ac- 
tion  is  brought  for  the  use  of  another 
person  than  tlic  plaintitT  and  set  off 
against  such  person.  Sheldon  f.  Ken- 
dall, 7  Cush.  (Mass.)  217;  Com.  v. 
Phoenix  Bank,  \\  Met.  (Mass.)  129, 

And  it  was  provided  by  the  statute 
of  Indiana  that  "  if  the  action  is 
brought  by  one  person  in  trust,  or  for 
the  use  of  another,  the  defendant  may 
set  off  any  demand  against  the  person 
for  whose  use  or  benefit  the  action  is 
brought,  in  like  manner  as  if  that  per- 
son were  the  plaintiff."  Indiana  Rev. 
Stats.  709,  suh-sec.  7.  Under  this 
statute,  where  a  suit  wa*  brought  by  A 
and  B,  and  the  defendant  pleaded  to 
the  declaration  that  the  suit  was 
brought  for  ihv  use  and  bene  tit  of  At 
B  having  no  interest  therein,  it  wa* 
held  that  the  defendant  could  plead 
•the  set-off  against  A  alone,  Forkner 
T'.  Dinwiddle,  3  Ind.  34.  So  in  a  *uit 
by  the  assignee  of  a  note  against  the 
maker,  the  latter  may  plead  and  prove 
that  the  plainti IT  holds  the  note  merely 
as  a  trustee  of  the  payee,  in  order  to 
let  in  as  a  set-otT  an  indebtedness  of 
the  payee  to  the  defendant,  Henry  f 
Scott,  3  Ind.  412. 

Where  A  indtninified  T,  a  sheriff , 
against  selling  S's  goods,  and  S  after- 
wards recovered  judgment  against  the 
sheriff  for  making  the  sale,  it  was  held 
that  a  judgment  against  S,  which  A 
had  purchased  and  taken  an  assign- 
ment of  in  the  sheriff's  name,  could  not 
be  set  off  to  the  judpnent  recovered 
against  the  sheritF.  While  it  was  said 
that  the  court  will  look   to   the  real 
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(3)  Musi  be  Due  Between  Those  Only  Who  Are  Parties  to  the 
Action, — The  claims  sought  tb  be  set  off  must  be  due  between 
those  only  who  are  parties  to  the  action.*  Thus  a  defendant 
cannot  set  off  a  joint  claim  against  the  plaintiff  or  plaintiffs  and 
others  who  are  not  parties  plaintiff  in  the  action.*  Hence  the 
defendant  cannot  set  off  a  claim  against  a  firm  of  which  the 
plaintiff  is  a  partner,  in  a  suit  brought  for  his  individual  debt.* 
But,  where  a  debt  is  due  from  the  plaintiff  and  some  other  person 


interest  of  the  parties  and  protect  the 
assignees  of  choses  in  action,  so  far  as 
this  can  be  done  consistently  with  the 
forms  of  law,  it  was  considered  that 
the  judgment  against  which  the  set-off 
sought  to  be  made  was  no  less  a  judg- 
ment against  the  sheriff,  because  A  had 
chosen  to  indemnify  him.  Turner  v, 
Satterlee,  7  Cow.  (N.  Y.)  480. 

1.  A  set-off  arising  out  of  affairs  in 
which  not  only  the  parties  to  the  suit, 
but  others,  are  interested,  cannot  be 
made  available  as  a  defense.  Wright  v. 
Rogers,  3  McLean  (U.  S.)  229;  Comp- 
ton  V.  Green,  9  Pr.  (N.  Y.)  228;  How- 
ard V,  Shores,  20  Cal.  277;  Snyder  v, 
Spurr,  33  Conn.  407;  Burgwin  v.  Bab- 
cock,  1 1  III.  28;  Durbon  v,  Kelley,  22 
Ind.  183;  Bridgham  v,  Tileston,  5  Al- 
len (Mass.)  371;  Adams  v,  Bradley,  12 
Mich.  346;  Brown  v.  Warren,  43  N.  H. 
430;  Coursen  v,  Hamlin,  2  Duer  (N. 
Y.)  513;  Tarbeville  v.  Broach,  5 
Coldw.  (Tenn.)  270;  Allbright  v.  Al- 
drich,  2  Tex.  166;  Williams  v.  Miller, 
I  Wash.  Ter.  88;  McConihe  v,  Hollis- 
ter,  19  Wis.  269. 

2.  Arnold  v.  Bainbridge,9  Ezch.  153; 
34  Eng.  L.  &  Eq.  451;  Fletcher  v. 
Dyche,  2  T.  R.  32;  Jackson  v.  Robin- 
sop,  3  Mason  (U.  S.)  138;  Howe  v. 
Sheppard,  2  Sumn.  (U.  S.)  409;  How- 
ard v.  Shores,  20  Cal.  277;  Atkins  v. 
Churchill,  19  Conn.  394;  Ryan  v,  Bar- 
ger,  16  111.  28;  McKinney  v.  Bellows,  3 
Blackf.  (Ind.)  31;  Blankenship  i;.  Rog- 
ers, 10  Ind-  333 ;  Bibb  v,  Saunders,  2 
Bibb  (Ky.)  86;  Wilson  v,  Keedy.  8 
Gill  (Md.)  195;  Bridgham  t;.  Tileston, 
5  Allen  (Mass.)  371;  Wolfe  v.  Wash- 
burn, 6  Cow.  (N.  Y.)  262 ;  Byrd  v. 
Charles,  3  S.  Car.  352;  Hamilton  v. 
Van  Hook,  26  Tex.  702;  Casey  v. 
Haurick,  69  Tex.  44;  Porter  v.  Neker- 
Tis.  4kand.  (Va.)  359. 

So,  a  judgment  in  favor  of  the  de- 
fendant against  the  plaintiff  and  another 
cannot  hie  set  off.  Snyder  v.  Spurr,  33 
Conn.  407;  Phelps  v.  feeder,  39  III.  172. 
See  also  Blake  v,  Langdon,  19  Vt.  485; 
47  Am.  Dec.  701.     In  a  suit  by  an  ad- 
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ministrator  the  defendant  cannot  set  off 
a  demand  against  the  intestate  and 
three  other  persons  still  living.  Adams 
V,  Ware,  33  Me.  228.  Where  a  cause 
of  action,  arising  from  the  wrongfully 
suing  out  of  an  attachment  suit,,  is 
sought  to  be  set  off  in  the  same  action 
in  which  the  attachment  is  sued  out, 
but  where  the  bond  is  a  joint  bond  of 
several  parties,  the  set-off  cannot-  be 
availed  of  in  the  suit  by  one  of  the 
parties.     Stadler  v,  Parmalee,  10  Iowa 

23- 

At  law,  independent  of  the  bankrupt 
law  of  i8bo  (1  Story's  Laws  U.  S.,  p. 
746,  §  42),  the  defendants  could  not 
have  set  off  against  a  several  debt  due 
from  them  to  T  M,  a  bankrupt,  a  joint 
debt  due  to  them  from  the  firm  of  H. 
&  T.  M.  But  upon  consideration  of 
section  42  in  connection  with  section  6 
and  the  proviso  to  section  34,  the  set- 
off was  allowed  against  the  assignees  of 
the  bankrupt,  the  partnership  fund  hav- 
ing passed  to  the  bankrupt.  Tucker  v. 
Oxley,  5  Cranch  (U.  S.)  34. 

It  was  held  that,  although  the  joint 
debt  of  the  plaintiff  and  a  third  person 
cannot  properly  be  set  off  against  the 
plaintiff's  separate  debt,  yet  if  the  de- 
fendant pleads  such  set-off,  and  the 
plaintiff  does  not  demur,  but  joins 
issue  on  the  plea,  it  will  be  too  late  for 
him  to  object.  Bright  v,  Wilson,  7  B. 
Mon.  (Ky.)  122. 

8.  Ingols  V.  Plimpton',  10  Colo.  ^35; 
West  v.  Kendrick,  46  Ga.  526;  HilHard 
V,  Walker,  11  111.  644;  Mitchells.  Sell- 
man,  5  Md.  376;  Reed  v.  Whitney,  7 
Gray  (Mass.)  533 ;  McCulloch  r.  Vib- 
bard,  51  Hun  (N.  Y.)  227;  Spofford  v. 
Rowan,  124  N.  Y.  108;  McDowell  r. 
Tyson,  14  S.  &  R.  (Pa.)  300;  Jarecki 
Mfg.  Co.  V.  Haymaker,  138  Pa.  St. 
542;  Flint  V.Tillman,  2  Heisk.  (Tenn.) 
202.  The  rule  is  well  expressed  in  the 
statement  that  a  defendant  cannot  set 
up  as  a  counterclaim  allegations  of 
such  a  character  that  if  they  were  in  the 
form  of  a  complaint  in  a  separate  ac- 
tion, another  person,  not  a  party  to  the 
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jointly  and  severally,  as  where  he  and  another  are  bound  on  a 
joint  and  several  note  or  bond,  the  plaintiff  alone  nnight  be  sued 
thereon,  and  such  debt  may,  therefore,  be  set  off  against  him.* 


pending  §uit,  would  be  a  necessary  de- 
fendant to  such  separate  action.  Mc- 
Conihe  v.  Hollister,  19  Wis.  269. 

Where  one  partner  Is  garnisheed  and 
admits  that  he  is  individually  indebted 
to  the  judgment  debtor,  he  cannot 
avoid  a  judgment  by  claiming  thfit  the 
judgment  debtor  is  indebted  to  the  firm 
of  which  he  is  a  partner,  Gray  v.  Bad- 
gett,  5  Ark.  16. 

The  same  mutuality  is  requisite  to 
constitute  a  mutual  credit  under  the 
bankrupt  laws,  which  is  required  to 
make  mutual  debts  under  the  statute  of 
set-off.  Thus,  where  three  partners,  A, 
B  and  C,  delivered  bills  to  D  for  a  spe- 
cial purpose,  and  A  and  B  became 
bankrupts,  in  an  action  by  their  as- 
signees against  D  for  the  proceeds  of 
the  bills,  it  was  held  that  C,  not  having 
become  bankrupt,  this  was  not  a  case 
of  mutual  credit  within  the  bankrupt 
law,  so  as  to  entitle  the  defendant  to 
set  off,  against  the  bills,  a  debt  due  to 
him  from  A,  B  and  C.  Staniforth  v, 
Fellowes,  i  Marsh.  184. 

A  firm  which  owed  a  bank  was  dis- 
solved. One  of  the  partners  continued 
business  in  the  old  firm's  name.  Held^ 
that  the  bank,  knowing  the  facts,  could 
not  offset  the  debt  against  a  deposit 
made  and  drawn  upon  by  this  partner 
after  the  dissolution.  International 
Bank  v.  Jones,  119  111.  407;  59  Am.  Rep. 
807. 

But,  in  Missouri^  a  different  rule  is 
adopted.  In  that  State  a  partnership 
debt  is  joint  and  several;  and  one  to 
whom  a  partnership  is  indebted  may 
maintain  an  action  against  an  individ- 
ual member  thereof  for  the  recovery 
of  such  debt.  This  fact  was  given  as 
a  reason  for  adopting  the  rule  that  a 
defendant  may  set  ofT,  against  an  in- 
dividual demand  sued  on  by  the  plain- 
tiff, an  indebtedness  held  by  him 
against  a  partnership  firm  of  which 
the  plaintiff  is  a  member.  Ruddle  v. 
Horine,  34  Mo.  App.  616.  Thus,  in 
Weiss  V.  Wahl.  5  Mo.  App.  408,  which 
is  to  the  same  effect,  the  court  by 
Bakewell,  J.,  said  :  **  The  question  is 
whether  a  firm  indebtedness  can  be 
set  off  against  a  claim  by  an  individual 
member  of  the  firm.  It  is  quite  well 
settled  that,  in  an  action  against  a 
member  of  a  firm  for  his  individual 
debt,  he  cannot  set  off  a  demand  due 
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to  the  firm.  Lamb  %\  Brolaski.  38  Mo. 
51.  But  there  is  an  obvious  reaFon  for 
this  rule.  Were  It  otherwise,  a  firm 
might  be  made  to  pay  all  the  private 
debts  of  one  partner,  to  the  in  jury  of 
the  other  partners  and  of  the  crediVor* 
of  the  copartnership.  But  we  can  see 
no  reason  whatever  why^  when  a  mem' 
her  of  a  firm  which  is  indebted  to  B, 
sues  B,  B  should  not  be  allowed  to 
offset  against  the  claim  the  debt  ^i  the 
partnership  to  him.  It  is  a  debt  of  the 
plaintiff  to  defendant;  he  owes  the 
whole  of  it,  and  may  be  sued  sepa- 
rately, and  made  to  pay  the  whole  of 
it;  and  how  can  the  right  of  set-off  be 
affected  by  the  fact  that  another  man 
is  also  liable  with  him  for  the  same 
debt.?" 

1.  Fox  V,  Cutts,  6  Me.  2^o. 

A  joint  and  several  promissory  note 
mav  be  set-off  in  an  action  by  either 
maker.  Owen  v,  Wilkinson.  \  C.  B^ 
N.  S.  ^26;  94  E.  C.  L.  536;  Pate  t^ 
Gray,  Hempst,  (U.  S.)  155;  Clark  v. 
McElroy,  1  Stew,  (Ala,)  147;  Carton 
V,  Barnes,  i  Ala.  93;  Havderi  r'.  Alton 
Nat.  Bank,  39  111.  App.  458;  White  v. 
Rogers,  6  Blackf.  (Ind.)436;  Dunwidie 
V,  Kerley,  6  J.  J.  Marsh.  (Ky.)  goi; 
Ferguson  v.  Millikin^  42  Mich.  441; 
Standish  v.  Chandler,  33  Wend.  fK. 
Y.)5ii. 

So  the  debt  on  a  joint  and  sevenl 
bond  may  be  set  oft'  in  an  action  by 
either  obligor.  Fletcher  f.  Djche,  3 
T.  R.  3a;  Branch  Bank  z^  Morris,  13 
Iowa.  136;  Dunn  r.  West,  5  B.  Mon. 
(Ky.)  376;  Donelsoti  v,  Coleraiti,  4 
Met.  (Mass.)  432. 

Where  the  defendant  has  a  judgment 
aeainst  the  plaintiff  and  others,  and  the 
plainfiff  is  liable  for  the  payment  of 
the  entire  demand,  the  court  miv,  if 
the  equity  of  the  case  requires  iK  ij^t 
off  the  defendant's  judgnnent  against 
that  of  the  plaintiff.  Hutchins  ■l\  Rid- 
dle. 12  N.  H.  464. 

So,  in  Missouri,  the  fact  that  in  that 
State  a  partnership  debt  is  joint  and 
several,  and  that  an  action  is  main- 
tainable thereon  against  one  of  the  part- 
ners alone,  was  treated  as  a  sufficteTit 
ground  for  the  holding  that  a  defend- 
ant may  set  off,  against  an  individual 
demand  sued  on  by  the  plaintiff,  an  in- 
debtedness held  by  him  against  a  part' 
nership  firm  of  which  the  plaintiff  k  ii 
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A  defendant  cannot  set  off  a  claim  owned  by  himself  and  some 
person  who  has  not  been  made  a  defendant.^  So,  a  member  of  a 
firm  cannot,  when  sued  for  his  individual  debt,  set  off  a  claim  due 
from  the  plaintiff  to  the  firm.*  Although  this  is  the  general 
rule,  it  has  been  held  that  one  sued  on  a  debt  for  which  he  is  in- 
dividually liable  may  set  off  a  debt  owing  by  the  plaintiff  to  a  part- 
nership firm  of  which  the  defendant  is  a  member  if  he  has  the 
assent  of  his  copartners  thereto,  and  the  interests  of  third  per- 
sons will  not  be  prejudiced  thereby.*  Proof  of  the  account  and 
of  the  assent  of  the  partners  to  its  use  are  all  that  is  required  ; 
it  is  not  necessary  that  the  account  should  be  assigned  to  the 


member.  Ruddle  v,  Horine,  34  Mo. 
App.6i6;  Weisg  v.  Wahl,  5  Mo.  App. 
408. 

1.  Bowvear  v.  Pawson,  6  Q^  B.  Div. 
540;  29  >f oak's  Rep.  704 ;  MIddleton  v. 
Pollock,  44  L.  J.  Ch.  584;  Howard  v. 
Shores,  20  Cal.  277 ;  Harrison  v  Mc- 
Cormick,  69  Cal.  616 ;  Ingols  v.  Plimp- 
ton, 10  Colo.  535;  McGuire  v.  Lamb, 
(Idaho,  1888),  17  Pac.  Rep.  749;  Rich- 
ardson V,  St.  Joseph  Iron  Co.,  5  Blackf. 
(Ind.)  146;  33  Am.  Dec.  460;  Proctor 
V.  Cole,  104  Ind.  373;  Proctor  v.  Cole, 
120  Ind.  102;  Milburn  v,  Guyther,  8 
Gill(Md.)  96;  50  Am.  Dec. 681;  Reed  v, 
Whitney,  7  Gray  (Mass.)  533;  Spring- 
field Iro"n  Co.  V.  Kelley  (Supreme  Ct), 
I  N,  Y.  Supp.  351 ;  Craig  v.  Hender- 
son, 2  Pa.  St.  261;  44  Am.  Dec.  193; 
Copeland  v.  Young,  21  S.  Car.  275. 
See  Allbright  v.  Aldrich,  2  Tex.  166. 

Where  a  bill  in  chancery  was  filed 
to  effect  a  set-off  of  a  liability  on 
promissory  notes,  made  by  the  com- 
plainant jointly  "with  one  Gaylord, 
against  a  claim  due  the  complainant  and 
his  brother  on  a  policy  of  insurance,  it 
was  held  that  there  was  a  lack  of  mutual- 
ity even  though  it  was  true  as  claimed, 
that  by  the  law  of  Illinois j  which  gov- 
erned, all  joint  obligations  were  made 
joint  and  several,  and  therefore  that 
the  complainant  was  separately  liable  on 
the  notes,  and  could  be  separately  sued 
upon  them.  Granting  this  to  be  so,  the 
debts  would  still  not  be  mutual ;  if  sued 
alone  on  the  notes,  the  claim  on  the 
policies  which  he  might  seek  to  set  off, 
fro  tanto^  against  the  notes,  would  be  a 
claim  not  due  to  him  alone,  but  to  him 
and  his  brother.  Gray  v.  Rollo,  18 
Wall.  (U.S.)  629. 

But  it  has  been  held  in  Pennsylvania 
that,  although  a  note  jointly  owned  by 
two  persons  can  be  regularly  sued 
upon  only  in  a  joint  action,  yet  either  of 
the  owners  of  it  may  sever  in  the  use  of 
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it  by  way  of  equitable  defense  in  a  suit 
against  himself  alone,  each  party  de- 
fending a  suit  against  himself  alone  to 
the  extent  of  his  interest  in  it.  Smith 
V.  ^fyler,  22  Pa.  St.  36. 

2.  Taylor  v.  Bass,  5  Ala.  no;  Hoyt 
V.  Murphy,  18  Ala.  316;  Land  v. 
Cowan,  19  Ala.  297;  Ross  v.  Pearson, 
21  Ala.  473;  Evans  v,  Sims,  37  Ala. 
710;  Jones  V.  Blair,  57  Ala.  457;  Man- 
ning r.  Maroney,  87  Ala.  563;  Howe  v. 
Snow,  3  Allen  (Mass.)  in;  Lamb  i;. 
Brolaski,  38  Mo.  151;  Campbell  v.  Ge- 
net, 2  Hilt.  (N.  Y.)  290;  Kirbs  r.  Pro- 
vine,  78  Tex.  353. 

A,  one  of  three  partners,  gave  his 
note  to  B  for  his  private  debt.  B  after- 
wards became  indebted  to  the  firm  in  a 
larger  sum  than  A  owed  him.  B  paid 
part  of  his  debt  to  C ,  one  of  the  firm,  say  - 
ing  that  he  held  A's  note  and  intended 
to  apply  it  on  the  balance  of  the  ac- 
count; to  which  C  replied  that  if  A 
owed  him  it  was  all  right,  and  C 
supposed  that  the  matter  was  to  be 
arranged  accordingly,  and  so  stated  to 
A,  who  agreed  to  it.  But  nothing  was 
said  on  the  subject  to  the  third  part- 
ner, nor  was  the  note  given  up  or  credit 
given  for  it  on  account.  It  was  held  in 
an  action  by  B's  administrator  against 
A  on  the  note,  that  B*s  debt  to  the  firm 
could  not  be  set  off  against  the  note. 
Dehon  v.  Stetson,  9  Met.  (Mass.)  341. 

3.  Tustin  r.  Cameron,  5  Watts  (Pa.) 
379;  Montz  V.  Morris,  89  Pa.  St.  392. 

In  an  action  at  law  by  a  legatee  of 
the  income  to  be  derived  from  a  fund 
against  an  executor,  who,  on  the  settle- 
ment of  his  accounts,  retained  the  fund 
for  the  purposes  of  the  will,  the  defend- 
ant was  permitted  to  set  off  rent  due  to 
himself  and  another,  on  a  lease  made 
by  them  as  executors  of  another  estate 
to  the  plaintiff,  the  coexecutors  assent- 
ing to  such  set-oflf.  Solliday  v.  Bissey, 
12  Pa.  St.  347. 
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defendant.^  This  assent  may  be  given  after  action  brought,  and 
the  jury  may,  under  the  direction  of  the  court,  do  equity  as  to 
costs.*  But  there  is  a  dictum  to  the  effect  that  a  defendant  can^ 
not  set  off  a  claim  due  himself  and  another  not  a  defendant,  even 
though  he  has  the  consent  of  such  third  person.^ 

While,  as  has  been  said,  a  defendant  who  is  sued  for  a  separate 
debt  cannot  set  off  a  debt  due  from  the  plaintiff  to  himself  and 
another  jointly,  it  has  yet  been  held  that,  if  sued  solely  by  the  plain- 
tiff for  a  joint  debt  due  of  himself  and  another,  he  may  set  off  a 
debt  due  to  them  jointly  by  the  plaintiff.*  And  it  has  been  held 
that  where,  in  an  action  against  several,  there  is  a  discontinuance 
as  to  one,  the  others  may  avail  themselves  of  a  set-off  due  to  all 
the  original  defendant^.* 

(4)  Must  be  Due  Between  All  the  Parties  to  the  Action. — It  is  a 
generally  prevailing  rule  that  those  demands  only  can  be  set 
off  which  are  due  from  and  to  all  the  parties  to  the  action,^ 
Where  a  defendant  is  sued  by  several  plaintiffs,  he  cannot  set  off 


1.  Montz  V.  Morris,  89  Pa.  St.  392. 

2.  Hart  v.  Porter,  5  S.  &  R.  (Pa.) 
201. 

8.  See  Gray  v.  RoHo,  18  WaU.  (U. 
S.)  639. 

P  and  W  jointly  executed  a  note  pay- 
able to  J  W,  and  J  W  assigned  to  M. 
Before  notice  of  the  assignment  to  the 
makers,  P  acquired  a  note  made  by 
J  W  payable  to  J  P,  and  by  him 
assigned  to  P.  In  a  suit  brought  by  M 
against  W  on  the  note,  it  was  held 
that,  in  Alabama^  W  was  entitled  to  set 
off  the  note  against  J  W  and  held  by 
P  on  producing  the  note  at  the  trial 
with  the  consent  of  P  to  use  it  as  a  set- 
off.    Winston  v,  Metcalf,  6  Ala.  756. 

4.  Stackwood  r.  Dunn,  3Ci:,B."822; 
43  E.  C.  L.  990. 

Where  a  writ  was  against  two  on  a 
joint  liability,  but  only  one  was  served, 
the  return  as  to  the  other  being  not 
found,  it  was  held  that  he  was  en- 
titled to  any  set-off  that  would  be  avail- 
able for  the  two.  Mott  v.  Mott,  5  Vt. 
III. 

5.  Sillivant  z\  Reardon,  5  Ark.  140. 
In  the  opinion  rendered  in  this  case,  the 
court  by  Paschal,  J.,  said:  "  It  is 
objected  that,  the  action  being  discon- 
tinued as  to  Ford,  there  was  such  a 
severance  of  the.  action  as  that  no  off- 
set due  to  Ford,  Thorn  and  Sillivant 
could  be  pleaded  by  them,  but  that  they 
were  left  to  prosecute  their  cross-  action. 
The  argument  of  the  defendants  in 
error,  if  it  proves  anything,  proves  too 
much.  It  assumes  that  Ford  is  no 
longer  known  to  the  record,  and  that 
therefore  the  defendants  below  have  no 


right  to  use  an  olFset  which  is  joinllv 
due  to  him  and  theni.  But  would  not 
this  argument,  if  carried  out,  cicludt 
the  covenant  froni  the  jury  on  the 
ground  of  varinnce  ?  Ii  is  true  that  iht 
contract  is  joint  and  several ;  and  Rear 
don,  in  the  commencemenl  of  the  &ui!, 
might  elect  to  sue  one  or  all,  or  anv  in 
termediate  number;  but  this  serves  ntji 
the  contract,  but  the  remedy  ;  for  Rear- 
doo  might,  at  any  time,  have  dismiVed 
his  suit  and  isued  all,  or  he  miglu  suf 
all  separately  at  the  same  limt:.  al 
though  he  might  have  but  one  salis^fac- 
tion. 

'*  The  true  question,  then^  is  not  a^  to 
the  mutuality  of  indebtedness  of  the 
parties  to  the  action,  as  ihey  retnnin 
upon  the  record,  but  of  the  mutuaSity 
of  indebtedness  as  it  exibtcd  belweef 
the  parties  at  the  lime  ot  the  commence 
ment  of  the  &uit.  It",  when  Rearoi  n 
commenced  suit  against  the  defcndais, 
he  really  owed  the  ir-  six  hundred  d^ " 
lars,  as  pleaded  in  the  third  plea* «."'.'; 
he  avoid  the  set-otfby  ab^indonu;^  I  i* 
action  as  to  one?  To  admit  such  . 
rule  would  be  to  admit  the  worst  con 
sequences  of  suffering  a  discontinu- 
ance." 

6.  A  set-off  must  be  a  completecros* 
demand  ;  it  must  be  such  that  it' it  were 
sued  independently  it  would  bring 
identically  the  same  parties  into  court. 
The  principal  is  well  stated  in  Kenedv 
V.  Cunningham,  Cheves  (S>  Car.)  50, 
where  the  court  by  Butler,  J .,  i-aid 
"The  authorities  are  very  clear  that  £ 
single  defendant  cannot  net  off  i 
demand  due  to  himself  from  one  of  a 
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a  claim  against  one  or  more  of  such  plaintiffs  less  than  all.^  To 
permit  such  a  set-off  would  obviously  work  injustice  "  because 
that  would  be  varying  the  remedy  of  the  others  without  their 
consent,  and  compel  them  to  exchange  one  debtor  for  another 
who  might  not  be  equally  good  or  solvent."  *     So  in  an  action  by 


number  of  joint  plaintiffs.  It  has  been 
expressly  decided  in  this  State  that, 
where  partners  sue  an  individual,  the 
demand  of  that  individual  against  one 
of  the  partners  cannot  be  set  off.  This 
proceeds  on  the  ground  that  the  plain- 
tiffs, as  partners,  had  no  contract  with 
the  defendant.  One  of  the  plaintiffs 
having  made  the  contract,  he  must  keep 
it  according  to  its  merits  ;  for,  if  the 
plaintiffs  could  be  defeated  by  such  a 
demand,  they  would  have  to  make  their 
copartner  their  debtor  for  the  debt 
and  costs  which  they  were  compelled 
to  pay  for  him. 

**The  same  principals  are  equally 
applicable  to  joint  defendants.  If  one 
joint  defendant  could  set  off  a  demand 
due  from  a  single  plaintiff  he  could  de- 
feat the  plaintifTs  demand  by  a  con- 
tract which  the  plaintiff  had  never 
made  with  the  parties  to  the  record. 
Success  would  enable  the  defendant, 
who  pleaded  the  discount,  to  defeat 
one  person  by  making  others  his  credi- 
tors ;  for  he  would  have  a  right  to  look 
to  his  codefendants  for  remuneration 
for  paying  their  debt  if  they  had  been 
jointly  liable  with  him.  But,  taking 
another  view,  suppose  that  the  de- 
fendant, setting  up  the  discount,  makes 
an  issue  which  results,  by  failure, 
in  costs  and  expenses  beyond  those 
othen^'ise  incident  to  the  action.  Who 
are  to  pay  them  ?  Not  that  defendant 
alone,  but  all  are  subjected  to  the  costs 
of  the  suit. 

"  The  rule,  analyzed  and  reduced  to 
simplicity,  is  this  :  To  an  action  by 
two  persons,  the  d<^fendant  cannot  set 
off  a  debt  due  to  him  from  one  of  them; 
nor  can  one  of  several  joint  defendants 
^et  off  a  debt  due  to  him  alone  from 
the  plaintiff." 

In  Massachusetts  the  statute  pro- 
vides that,  except  in  the  case  of  a  dor- 
mant partner:  "  If  there  are  several 
plaintiffs,  the  demand  set  off  shall  be 
due  from  all  of  them  jointly;  and  if  there 
are  several  defendants,  the  demand  set 
off  shall  be  due  to  all  of  them  jointly." 
Massachusetts  Gen.  Stats,  (ed.  of  i860), 
p.  670. 

1.  Young  V,  Black,  7  Cranch  (U.  S.) 
565 ;  Howe  v»  Sheppard,  2   Sumn.  (U. 


S.)  409  ;  Thatcher  v.  Rockwell,  4  Colo. 
375;  Palmer  v.  Green,  6  Conn.  14;  Har- 
low V,  Rosser,  28  Ga.  219;  Ingram  v. 
Jordan,  55  Ga.  356  ;  Gregg  t^.  James,  i 
111.  143  ;  12  Am.  Dec.  151  ;  Kinggen- 
berg  z'.  Hartman,  124  Ind.  186;  Mitchell 
V.  Freidley  (Ind.  1891),  26  N.  E.  Rep. 
391  ;  Johnson  v.  Kent,  9  Ind.  252; 
Booe  V.  Watson,  13  Ind.  387  ;  Shotts  v, 
Boyd,  77  Ind.  223  ;  Milburn  v.-Guy- 
ther,  8  Gill  (Md.)  92;  50  Am.  Dec. 
681  ;  Tyrrell  v.  Tyrrell,  54  Md.  167 ; 
Fifield  v.  Edwards,  39  Mich.  264; 
Walker  v.  Hall,  66  Miss.  390  ;  Davis 
T'.  Notware,,  13  Nev.  421;  Woods  v, 
Carlisle,  6  N.  H.  27  ;  Pickney  v,  Key- 
ler,  4  E.  D.  Smith  (N.  Y.)  469  ; 
Warner  v.  Barker,  3  Wend.  (N.  Y.) 
400  ;  Bunting  v.  Ricks,  2  Dev.  &  B. 
Eq.  (N.  Car.)  130  ;  32  Am.  Dec.  699  ; 
Bell  V.  Cowgell,  i  Ashm.  (Pa.)  8  ; 
Archer  v.  Dunn,  2  W.  &  S.  (Pa.) 
327  ;  Watson  v.  Hensel,  7  Watts  (Pa.) 
344  ;  Blake  v.  Langdon,  19  Vt.  485  ;  47 
Am.  Dec.  701 ;  Clough  v.  Clough,  55 
Vt.  360.  See  Res  Judicata,  vol.  20, 
p.  ii5,n.  I. 

Where,  by  a  policy  of  insurance  on 
a  vessel,  A  was  insured  for  whom  it 
was  concerned,  and  there  was  an  in- 
dorsement on  the  policy  to  the  effect 
that  it  should  be  understood  that  the 
insurance  attached  for  the  benefit  of  A, 
B,  and  C,  each  one-third,  payable  to 
A,  and  there  was  a  stipulation  in  the 
policy  that  all  sums  due  to  the  insurers 
from  the  insured  should  be  deducted 
from  the  claim  for  any  loss,  it  was  held 
that  the  defendants  could  not  set  off 
any  debt  due  from  A  in  his  own  right 
against  the  amount  claimed  for  the 
loss.  Williams  v.  Ocean  Ins.  Co.,  2 
Met.  (Mass.)  303. 

And  it  has  been  said  that,  in  an  ac- 
tion on  a  policy  effected  by  the  plain- 
tiff in  his  own  name,  but  in  which 
others  are  interested  with  him,  the  de- 
fendant cannot  set  off  a  debt  due  to 
him  from  the  plaintiff  only,  although 
it  accrued  before  he  had  notice  that 
the  others  were  interested.  Grant  v. 
.  Royal  Exch.  Assur.  Co.,  5  M.  &  S. 
442,  per  Ellenborough,  C.  J. 

2.  2  Sm.  L.  C.  (8th  Am.  ed.)  360,  ci7- 
ing  Archer  v.  Dunn,  2  W.  &  S.  (Pa.) 
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a  firm  for  a  partnership  claim,  a  demand  against  one  of  the  part- 
nership individually  may  not  be  set  off,*  unless,  perhaps,  the 
other  partners  assent.*  Nor  in  an  action  by  two  plaintiffs  for  a 
debt  due  them  jointly  can  the  defendant  set  off  two  claims,  one 
of  which  is  due  from  each  of  the  plaintiffs  individually.* 

On  the  other  hand,  the  rule  generally  prevails  that  where  there 
are  two  or  more  defendants  jointly  sued  by  the  plaintiff,  one 
or  mpre  of  such  defendants  less  than  all  cannot  set  off  a  debt  due 
to  him  or  them  only  from  the  plaintiff.*     Likewise,  in  an  action 


327 ;  Johnson  v.  Kent,  9  Ind.  25a ;  see 
Choen  v,  Guthrie,  15  W.  Va.  100; 
Elder's  Appeal,  39  Mich.  474. 

1.  Gordon  v.  Ellis,  2  C.  B.  8ai;  52  E. 
C,  L.  820;  Boehm  v,  U.  S.,  20  Ct.  of 
CI.  142;  Cannon  f .  Lindsey,  85  Ala. 
198;  Taylor  v.  Bass,  5  Ala.  no;  Ross 
V.  Pearson,  21  Ala.  473;  Clark  zk  Tay- 
lor, 68  Ala.  453;  Watts  v.  Say  re,  76 
Ala.  397 ;  Collier  v.  Dyer,  27  Ark.  478; 
Meeker  r.  Thompson,  43  Conn.  77; 
Harlow  z'.  Rosser,  28  Ga.  219;  Gregg 
z\  James,  I  111.  143;  12  Am.  Dec.  151; 
Burgwin  v.  Babcock,  11  111.  28;  Wasson 
-.  Gould,  3  Blackf.  (Ind.)  18;  Rush  v. 
rhompson,  1x2  Ind.  158;  Thomas  v.  El- 
kins,  4  Martin  (La.)  376;  Howard  v, 
Warfield,4Har.&M.(Md.)  21;  Williams 
-'.  Brimhall,  13  Gray  (Mass.)  462;  Bird- 
sail  V.  Fischer,  17  Minn.  100;  Jones  v. 
Howard,  53  Miss.  707;  Ladue  v.  Hart, 

4  Wend.'(N.  Y.)  583;  Evernghim  v. 
Ensworth,  7  Wend.  (N.  Y.)  326;  Gram 
V.  Caldwell,  5  Cow.  (N.  Y.)  489;  Pinck- 
ney  v.  Keyler,  4  E.  D.  Smith  (N.  Y.) 
469;  Watson  V.  Hensel,  7  Watts  (Pa.) 
344;  Archer  r.  Dunn,  2  W.  &  S.  (Pa.) 
327;  Norcross  z>,  Benton,  38  Pa.  St. 
J 17;  Colwell  V.  Weybosset  Nat.  Bank, 
16  R.  I.  288 ;  Lovel  v.  Whitridge,  i  Mc- 
Cord  (S.  Car.)  7;  Powrie  v.  Fletcher, 
:;  Bay  (S.  Car.)  146;  Ward  v.  Newell, 
37  Tex.  261;  Wells  v.  Mace,  17  Vt. 
503.  See  Banks  and  Banking,  vol. 
2,  p.  98,  note.    See  Milvin  v.  Mather, 

5  W.  H.&G.  (Exch.)  55. 

So,  where  A  and  B  sued  the  defend- 
ant for  work,  etc.,  and  the  defendant 
pleaded  a  set-off  for  jnoney  received  by 
A  before  B  became  a  member  of  the 
firm,  it  was  held  that  the  plea  afforded 
no  answer  to  the  action,  although  A 
had  after  the  commencement  of  the 
partnership,  admitted  the  receipt  of  the 
money.     France  v.  White.  8  Scott  267; 

6  Bing.  N.  Cas.  33;  37  E.  C.  L.  269. 
Where  a  note,  which  had  been  given 

to  a  member  of  the  firm  for  partnership 
property,  was  transferred  to  a  creditor 
of  the  firm,  for  whose  benefit  an  ac- 
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tion  was  brought,  and  the  defendant 
pleaded  the  individual  debt  of  the 
payee  of  the  note  in  set-off,  it  was 
held,  upon  demurrer  to  the  replication^ 
which  alleged  that  the  note  was  by 
fraud  or  mistake  made  payable  to  one 
of  the  firm  for  partnership  property, 
when  it  should  have  been  to  the  firm, 
that  the  replication  was  sufficient 
Bourne    v.    Wooldridge,    10   B.   Mon. 

(I^.)  492. 

But,  under  the  provisions  of  a  North 
Carolina  statute  allowing  the  courts 
to  grant  a  defendant  any  affirmative 
relief  to  which  he  may  be  entitled,  it 
was  held  that  a  defendant  sued  by 
partners  upon  a  demand  of  the  firm, 
may  set  up  and  obtain  judgment  upon 
a  demand  held  by  him  against  one  of 
the  firm  only.  Sloan  zf.  McDowell, 
71  N.  Car.  356. 

It  was  held  in  Mississippi  that  in  a 
suit  against  the  administrator  and  the 
former  partner  of  a  deceased  person, 
a  demand  in  favor  of  the  deceased 
alone  can  be  set  off  by  the  administra- 
tor. Eyrich  zk  Capital  State  Bank,  67 
Miss.  60. 

2.  See  Hathaway  v.  Russell,  16  Mass. 
477 ;  Towne  v.  Leach,  32  Vt.  756. 

8.  Gleason  v.  Vermont  Cent.  R.Co.» 
25  Vt.  37. 

4.  Jones  r.  Fleming,  7  B.  &  C.  217; 
14  E.  C.  L.  32;  Waters  v.  Bussard,  2 
Cranch  (U.  S.)  226;  Langley  v.  Bunt, 
3  Cranch  (C.  C.)  365;  Vosc  v,  Phil- 
brook,  3  Story  (U.  S.)  335;  Roberts :. 
Donovan,  70  Cal.  108;  Thatcher  r. 
Rockwell,  4  Colo.  375;  Palmer  :. 
Green,  6  Conn.  14 ;  Atkins  v.  Churchill, 
19  Conn.  394;  Buckhanen  r.  Gamble, 
Ga.  Dec.  156;  Ingram  v,  Jordan,  55 
Ga.  356;  Hinckley  v.  West,  9  111.  136; 
Ryan  v.  Barger,  16  Ilj.  28;  McCully 
V.  Silverburgh,  18  111.  306;  Lemon  r. 
Stevenson,  36  III.  49;  Woods  v.  Harris, 
5  Blackf.  (Ind.  )  584;  Knour  r.  Dick, 
14  Ind.  20;  Griffin  v.  Cox,  30  Ind.  242; 
Gordon  v.  Swift,  46  Ind.  208;  Harris 
V,   Rivers,   53   Ind.   216;    Gregory  v. 
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against  a  partnership,  the  indebtedness  of  plaintiff  to  one  of 
them  cannot  be  set  off.*  This  rule  will  prevent  the  setting  off  of 
their  several  claims  against  the  plaintiff  by  each  defendant.* 
While  the  foregoing  states  what  is  clearly  the  general  rule,  a  dif- 
ferent rule  has  been  laid  down  by  some  courts  ;  in  some  States  it 
is  held  that,  where  there  are  two  or  more  defendants  jointly  sued 
by  one  plaintiff,  one  of  the  defendants,  if  there  be  no  conflicting 
equities,  may  set  off  a  debt  due  him  by  the  plaintiff,  the  other 
defendants  being  assumed  to  assent.^     And,  where  this  rule  is 


Gregory,  89  Ind.  345";  Lynn  v.  Crim, 
96  Ind. '89;  Banks  v.  Pike,  15  Me.  368 ; 
Tyrell  r.  Tyrell,  54  Md.  167;  Warren 
z.  Wells,  I  Met.  (Mass.)  80;  Walker 
I'.  Leighton,  11  Mass.  140;  Fuller  v. 
Wright,  18  Pick.  (Mass.)  403;  Emer- 
son r.  Bayliss,  19  Pick.  (Mass.)  59; 
Van  Middlesworth  v.  Van  Middles- 
worth,  32  Mich.  183;  Robbins  v, 
Brooke,  42  Mich.  62;  Davis  v.  Not- 
ware,  13  Nev.  421;  Ross  V.  Knight,  4 
N.  H.  236;  Chandler  v.  Drew,  6  N.  H. 
469;  26  Am.  Dec.  704;  Concord  r. 
Pillsbury,  33  N.  H.  310;  Woods  r. 
Carlisle,  6  N.  H.  27;  Peabody  v. 
Bloomer,  3  Abb.  Pr.  (N.  Y.)  353;  5 
Duer(N.  Y.)  678;  Peabody  v.  Beach, 
6  Duer  (N.  Y.)  53 ;  Murray  v,  Toland, 
3  Johns.  Ch.  (N.  Y.)  569 :  Mott  v.  Bur- 
nett, 2  E.  D.  Smith  (ISf.  Y.)  50;  Sher- 
man r.  Crosby,  II  Johns.  (N.  Y.)  70; 
Vanderbilt  v,  Baldwin,  15  Abb.  N. 
Cas.  (N.  Y.)  312;  Coffin  v.  McLean, 
80  X.  Y.  560;  Tones  v.  Gilreath,  6  Ired. 
(N.  Car.)  338;  State  Bank  v.  Arm- 
strong, 4  Dev.  (N.  Car.)  519;  Walton 
V.  McKesson,  64  N.  Car.  154;  Kenedy 
:.  Cunningham,  Cheves  (S.  Car.)  50; 
AUbright  v.  Aldrich,  2  Tex.  166;  Gil- 
liat  r.  Lynch,  2  Leigh  (Va.)  505; 
Christian  v.  Miller,  3  Leigh  ( Va.)  82 ; 
23  Am.  Dec.  251 ;  Ritchie  v.  Moore,  5 
Munf.  (Va.)  388;  7  Am.  Dec.  688;  Ar- 
nold V.  Jackon,  6  Munf.  (Va.)  106; 
Choen  v.  Guthrie,  15  W.  Va.  100.  See 
Hook  r.  White,  36  Cal.  299;  Corbettv. 
Hughes,  75  Iowa  281. 

So  there  can  be  no  set-off  in  a  suit 
against  A,  B,  and  C,  of  a  debt  due 
from  the  plaintiff  to  a  copartnership 
composed  of  A  and  B.  Winnipiseogee 
Paper  Co.  v.  Eaton,  65  N.  H.  13. 

A  several  demand  cannot  be  proved 
where  two  plead  joint  set-off.  Henry 
v.  Walker,  11  Heisk.  (Tenn.)  194. 

Although  one  of  several  joint  de- 
fendants may  not  set  off  a  separate 
debt  due  him  alone,  it  was  held  that 
the  objection  that  a  separate  debt  is 
set  off  to  a  joint  debt,  may  be  made  at 


the  trial,  and  cannot  avail  on  motion 
to  set  aside  a  verdict.  Sherman  v. 
Crosby,  11  Johns.  (N.  Y.)  70. 

Liniltatlons  to  the  Role. — In  some 
States  the  above-stated  rule  prevails, 
except  when  the  demand  which  one 
of  several  joint  defendants  seeks  to 
set  off  arises  out  of  the  very  transac- 
tion upon  which  the  plaintiff's  claim  is 
founded.  See  Davis  v.  "Notware,  13 
Nev.  421 

1.  Coleman  r.  Elmore,  31  Fed.  Rep. 
391 ;  Jenkins  v.  Barrows,  73  Iowa  438 ; 
Robbins  v.  Brooks,  42  Mich.  62 ; 
Bowne  v,  Thompson,  i  N.  J.  L.  2; 
Peabody  v.  Bloomer,  5  Duer  (N.  Y.) 
678 ;  Pinckney  v,  Keyler,  4  E.  D.  Smith 
(N.  Y.)  409;  Scott  v.  Trent,  i  Wash. 
(Va.)77;  Ritchie  v,  Moore,  5  Munf. 
(Va.)  388;  7  Am.  Dec.  688;  Wilson  v, 
Runkel,  38  Wis.  526.  See  Sager  v, 
Tupper,  38  Mich.  258. 

2.  Ross  V.  Knight,  4  N.  H.  236. 

In  an  action  against  two,  by  the  ad- 
ministrator of  an  insolvent  estate, 
upon  a  joint  debt,  the  defendants  are 
not  entitled  to  set  off  their  several 
claims,  allowed  by  the  commissioners 
of  insolvency,  against  the  insolvent  es- 
tate. Fuller  V,  Wright,  18  Pick. 
(Mass.)  403. 

3.  Pitcher  v.  Patrick,  Minor  (Ala.) 
321;  12  Am.  Dec.  54;  Huddleston  v, 
Askey,  56  Ala.  218;  Riley  v.  Stall- 
worth,  56  Ala.  481 ;  Locke  v.  Locke,  57 
Ala.  473;  Leach  t;.  Lambeth,  14  Ark. 
668,  overruling  Trammell  r.  Harrell,  4 
Ark.  602;  Burke  v.  Stillwell,  23  Ark. 
294;  Robinson  v.  Beall,  3  Yeates  (Pa.) 
267;  Childerston  f.  Hammon,©  S.  & 
R.  (Pa.)  68;  14  Am.  Dec.  680;  Crist  f. 
Brindle.  2  Rawle  (Pa.)  121  ;  Miller  r. 
Kreiter,  76  Pa.  St.  78;  Ashley  v.  Wil- 
lard,  2  Tyler  (Vt.)  391. 

The  two  above-cited  Pennsylvania 
cases  to  the  effect  that  in  an  action 
against  two  there  might  be  set  off  a 
debt  due  to  one  of  them,  are  not  al- 
luded to  in  Henderson  v.  Lewis,  9  S.  & 
R.    (Pa.)    383,    decided    in     1823,    by 


8et-«ff. 


SET-OFF, 


Xutnality. 


adopted,  the  separate  debt  of  each  defendant  may  of  course  be 
unitedly  pleaded  as  a  set-ofi  to   the   plaintiff's  joint   demand.^ 


Gibson,  J.,  when  he  said:  "If  both 
obligors  had  appeared,  this  separate 
debt  of  one  of  thenn  could  not,  accord- 
ing to  the  English  statutes,  have  been 
set  off  against  the  plaintiff's  joint  de- 
mand; and  I  am  not  aware  of  anj^thing 
in  our  act  of  assembly  to  create  a  dif- 
ference." But  in  1824,  in  an  action 
against  two,  a  debt  of  the  plaintiff  to 
one  of  them  was  allowed  as  a  set-off. 
Stewart  v.  Coulter,  12  S.  &  R.  (Pa.) 
252;  14  Am.  Dec  680.  And  the  asser- 
tion by  Gibson,  J.,  above  quoted,  that 
the  set-off  would  have  been  inadmissi- 
ble even  had  both  been  parties,  was  re- 
tracted by  him  in  a  later  case;  "for," 
he  said,  "  the  objection  might  certainly 
have  been  obviated  by  the  concurrence 
of  hifti  whose  separate  property  it  was 
proposed  to  apply  to  their  common 
debt."  Stuart  v.  Com.,  8  Watts  (Pa.) 
76.    See  Montz  v,  Morris,  89  Pa.  St.  392. 

The  decisions  of  the  Pennsylvania 
courts  were  followed  in  Missouri^  and  it 
was  held,  where  several  defendants  were 
sued  jointly,  that  one  of  them  might 
plead  in  set-off  a  demand  due  him  by 
the  plaintiff.  Austin  v,  Feland,  8  Mo. 
309.  This  was  affirmed  in  Kent  v. 
Rogers,  24  Mo.  307,  where  an  indebted- 
ness of  Kent  to  Dillon  was  set  off 
against  his  claim  against  Dillon  and 
Rogers. 

So  also  in  Kentucky^  it  has  been  held 
that  in  an  action  on  a  joint  bond  against 
several  defendants  by  a  single  plaintiff, 
one  of  the  defendants  may  set  off  a 
separate  demand  against  the  plaintiff. 
Powell  V.  Hogue,  8  B.  Mon.  (Ky.)  443. 
The  court,  by  Simpson,  J.,  in  the 
opinion  rendered  in  this  case  said  that 
he  could  not  see  that  any  possible  in- 
jury could  arise  to  the  plaintiff  in  the 
action  by  the  application  of  a  debt  due 
by  him  to  one  of  the  defendants  to  the 
payment  of  his  demand,  and  that  there 
is  no  imaginable  reasons  why  such  a 
set-off  should  not  be  allowed.  In  the 
answer  to  the  argument  that  it  might 
result  in  an  injury  to  the  plaintiff  by 
the  payment  of  his  debt  by  a  claim 
asserted  against  him  hy  an  insolvent 
obligor,  the  others  being  solvent,  he 
having  at  the  same  time  another  and 
separate  demand  against  the  defendant 
relying  on  the  set-off  which  he  might 
not  be  able  to  collect,  the  court  said 
that  this  argument  was  founded  on  a 
misconception  of  the  law  governing  the 


right  of  set-off.  And  it  was  said  that 
in  the  case  supposed,  the  separate  de- 
mand of  the  plaintiff  would  itself  be  a ' 
fair  and  legitimate  set-off  against  the 
one  admitted  to  be  relied  upon  by  the 
defendant,  and  the  balance  onW,  if  anv, 
due  by  the  plaintiff,  could  be  discounted 
against  the  debt  sued  for. 

Since  the  argument  advanced  in  this 
case  against  allowing  such  set-off  can- 
not be  similarly  answered  under  those 
statutes  which  do  not  permit  the  plain- 
tiff to  plead  a  set-off  against  a  defend- 
ant set-off,  the  adoption  of  this  decision 
as  authority  should  be  accordingly  lim- 
ited. 

And  perhaps  a  similar  view  should  be 
taken  of  the  decisions  in  Missouri; 
where,  in  a  suit  against  several  defend- 
ants, one  of  them  is  permitted  to  offset 
the  demand  of  plaintiff  by  a  debt  due 
to  him  separately,  it  was  held  that,  bj 
way  of  reply  to  such  offset,  plaintiff 
might  set  up  a  debt  additional  to  the 
one  sued  on,  due  by  this  separate  de- 
fendant to  himself.  Mortland  v.  Hor- 
ton,  44  Mo.  58.  The  court,  in  this  case, 
by  Bliss,  J.,  said  :  **  If  one  defendant 
may  so  offset  his  individual  claim,  it 
would  seem  that  the  plaintiff  ought  to 
be  permitted  to  set  up  against  it  any 
debt  such  defendant  may  be  owing  him. 
One  proposition  follows  the  other,  and 
such  offset  must  be  permitted,  unless 
forbidden  by  the  statute." 

Upon  the  adoption  of  the  Kentucky 
Code  of  Practice,  a  set-off  in  favor  of 
defendants,  "  or  some  of  them,"  was  au- 
thorized, by  the  express  terms  of  the 
statute,  to  be  set  off.  Kentucky  Code 
of  Prac,  ch.  4,  §  152;  Tinsley  v.  Tins- 
ley,  15  B.  Mon.  (Ky.)  454. 

Set-off  of  Partner's  Indlvidiul  Debt 
Mrainst  tlie  Firm  Debt. — It  has  been 
said  that  as  a  partner  may  pay  a  firm 
debt  out  of  tiis  individual  funds,  it 
would  seem  that  he  may  set  off  against 
a  firm  debt  his  individual  debt.  Mc- 
Connell  Trust.  Proc,  ^  313.  Sec 
Goodenow  v.  Buttrick,  7  Mass.  140. 

Limitation  to  the  Rule. — According  to 
the  rule  laid  down  in  Alabama^  while 
one  of  two  or  more  joint  defendants 
may  plead  his  individual  claim  in  set- 
off,'a  judgment  over  in  favor  of  such 
defendant  against  the  plaintiff  for  the 
excess  cannot  be  rendered.  Locke  f* 
Locke,  57  Ala.  473. 

1.  Whalcy  v.  Cape,  4  Mo.  233. 
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And,  since  one  defendant,  in  an  action  against  several  on  their  joint 
liability,  may  plead  his  separate  and  individual  demand  in  set-off, 
one  of  several  defendants,  severally,  or  jointly  and  severally 
liable,  may  of  course  set  off  a  debt  due  ,  himself  alone  from  the 
plaintiff.* 

A  set-off  by  one  of  several  joint  defendants  may  be  allowed 
where  an  agreement  to  that  effect  is  shown  to  have  been  made 
between  the  plaintiff  and  either  of  the  defendants.*  It  may, 
however,  be  doubted  whether  this  is  in  reality  set-off ;  it  would 
seem  rather  to  be  payment  by  one  of  the  defendants,  or  it  might 
be  considered  as  a  new  agreement  which  has  been  fully  executed.* 

It  would  seem,  as  a  matter  of  course,  that  in  an  action  against 
several  defendants  upon  a  joint  obligation,  one  of  the  defendants 
has  no  right  to  claim,  as  a  set-off,  a  debt  of  the  plaintiff  to  one  of 
his  co-defendants.*  A  debt  due  from  the  plaintiff  to  a  coobligor 
not  sued,  cannot  be  set  off  against  the  plaintiff's  demand  on  the 
obligor  who  is  sued.* 

It  has  been  held  that,  in  an  action  against  several  defendants 
as  partners,  where  there  is  a  discontinuance  as  to  part  of  them, 
the  remaining  defendants  may  plead  a  set-off  due  to  themselves, 
which  was  not  admissible  as  the  case  originally  stood.® 

b.  Application  of  the  Rule — (i)  Where  Joint  Debt  or 
Liability  Becomes  Vested  in  or  Due  from  One  Person  ;  Survivors. 
—Where  the  whole  interest  in  a  debt  which  might  originally 
have  been  demanded  of  several,  or  which  was  due  to  several,  be- 


1.  Carson  v,  Barnes,  i  Ala.  93; 
Sledge  V.  Swift,  53  Ala.  no;  Leach  v, 
Lambeth,  14  Ark.  668 ;  Dunn  v.  West, 
5  B.  Men.  (Ky.)  376. 

By  the  New  Tork  Code  of  1852,  §§ 
149,  I  ^o,  136  and  274,  the  Revised 
Statutes  (3  New  York  Rev.  Stats.  (5th 
ed.),  p.  635)  are  so  far  modified  as  to 
admit  of  a  set-off  or  counterclaim  on 
behalf  of  one  or  more  several  defend- 
ants, where  a  several  judgment  may  be 
had  in  the  action  between  the  plaintiff 
and  any  one  or  more  of  the  defendants, 
as  where  the  action  is  upon  a  joint  and 
several  promissory  note  or  bond.  Briggs 
V.  Briggs,  20  Barb.  (N.  Y.)  477;  New- 
ell V.  Salmons,  22  Barb.  (N.  Y.)  647; 
Parsons  v.  Nash,  8  How.  Pr.  (N.  Y.) 
454- 

2.  Kinnerley  v,  Hossack,  2  Taunt. 
170;  Threlkeld  v.  Dobbins,  45  Ga.  144 ; 
Lincoln  v.  Huizey,  51  111.  435. 

S.  See  KJnsler  v.  Pope,  5  Strobh.  (S. 
Car.)  126. 

So  in  Heckenkemper  v.  Dingwehrs, 
32  111.  538,  in  which  case  it  was  held 
that  where  there  is  an  express  agree- 
ment to  that  effect,  one  defendant  in  a 
suit  against  him  and  others  jointly, 
niaj  set  off  his  individual  claim,   the 


court  by  Breese,  J.,  said  :  "  We  do  not, 
however,  incline  to  consider  the  plea  as 
technically  a  plea  of  set-off,  but  as  set- 
ting up  an  agreement  executed  by  one 
of  the  .defendants,  to  ;the  benefits  of 
which  all  the  defendants  are  entitled, 
as  going  to  reduce  the  amount  of  the 
recovery  against  them.  The  agree- 
ment was  a  valid  one,  and  founded  on 
a  valuable  consideration,  and  of  which 
the  defendant  in  error  has  had  the  full 
benefit.  The  facts  stated  in  the  plea, 
if  not  available  as  a  set-off,  must  be 
available  as  a  payment,  by  one  of  the 
defendants,  of  the  sum  stated,  or  it 
must  be  considered  as  a  new  agreement, 
which  has  been  executed  fully." 

4.  Stone  V.  McConnell,  i  Duv.  (Ky.) 
54 ;  Senter  v.  Whitaker,  66  Tex.  624. 

6.  Broadhead  v,  Jones,  30  Ala.  96; 
Henderson  v,  Lewis,  9  S.  ^  R.  (Pa.) 
379;  II  Am.  Dec.  733. 

6.  Bensley  v,  Brockway,  27  111.  App. 
410. 

In  Vermont^  in  an  action  against  the 
two  signers  of  a  note,  with  non  est  in- 
ventus as  to  one,  and  entered  only 
against  the  other,  he  may  set  off  his 
separate  demands.  Snow  x\  Conant, 
8  Vt.  309. 
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comes  payable  from  or  to  one  person  the  question  of  mutuality  is 
to  be  determined  upon  the  new  relations. 

On  the  death  of  one  of  two  or  more  joint  creditors  or  debtors, 
the  legal  right  or  liability  survives  and  vests  in  law  exclusively  in 
or  against  the  remaining  creditor  or  debtor.  As  a  result,  there 
may  be  set  off  in  an  action  by  or  against  one,  or  his  assignee,  the 
joint  obligation  of,  or  claims  by,  persons  of  whom  that  one  was 
the  survivor.*  And,  therefore,  a  debt  due  to  the  defendant  as 
surviving  partner  may  be  set  off  against  a  debt  due  from  him  in 
his  own  separate  character.*  On  the  other  hand,  a  surviving 
partner  sued  upon  a  debt  owing  by  the  firm,  may  set  off  a  debt 
due  him  in  his  individual  capacity  from  the  plaintiff.'  And  so  a 
debt  due  from  the  plaintiff  as  surviving  partner  may  be  set  off 
against  a  debt  due  from  the  defendant  to  the  plaintiff  in  his  own 
right.*  So  far,  at  least,  the  rights  of  the  representatives  of  the 
deceased  partner  and  of  the  partnership  creditor  are  not  affected.* 
But  it  has  been  doubted  whether,  when  the  suit  is  for  a  debt  due 
to  the  partnership,  the  defendant  can  set  off  a  debt  separately  due 
by  the  plaintiff.*  There  are,  however,  good  authorities  which  go 
the  whole  length  and  hold  that,  in  an  action  by  one  as  surviving 
partner,  the  defendant  may  ordinarily  offset  a  demand  due  from 
the  plaintiff  individually.''  By  the  death  of  the  copartner  the 
debt  is  considered  as  owing  to  the  survivor  in  his  own  right,  and 

1.  Trammell  v.  Harrell,  4  Ark.  602 ; 
Robinson  r.  Beall,  3  Yeates  (Pa.)  267. 

A  judgment  against  two  persons 
may  be  pleaded  in  set-off  to  an  action 
by  the  survivor  against  the  judgment 
plaintiff.  Robinson  v.  Burton,  2  Houst. 
(Del.)  62. 

A  statute  provided  that  the  assignee 
of  all  such  notes  as  are  made  assign- 
able by  it,  shall  allow  all  just  set-offs, 
discounts  and  defenses,  not  only 
against  himself,  but  against  the  as- 
signor, before  notice  o?  such  assign- 
ment shall  have  been  given  to  the 
defendant.  A  suit  was  brought  by  the 
assignee  of  the  payee  of  a  promissory 
note,  against  the  maker,  and  a  note 
executed  by  the  assignor  and  a  third 
person,  which  the  defendant  had  ob- 
tained before  notice  of  the  assignment, 
was  sought  to  be  set  off  by  him.  It 
was  considered  that,  although  the 
note  could  not,  in  view  of  the  require- 
ment of  mutuality,  be  set  off  if  such 
third  person  lyere  living,  yet,  since  he 
was  dead,  the  right  of  action  on  the 
note  was  against  the  survivor,  and  it 
could  properlv  be  set  off.  Wells  v. 
Tcall,  5  Black!.  (Ind.)  306. 

2.  Slipper  v,  Stinstone,  5  T.  R.  493 ; 
Cowden  r.  Elliot,  2  Mo.  60;  Johnson 
V,  Kaiser,  40  N.J.  L.  286.  See  Harris 
t'.  Pearce,  5  111.  App.  622. 


3.  Lewis  V.  Culbertson,  11  S.  &  R. 
(Pa.)  84;  14  Am.  Dec.  607.  Sec  Mc- 
Dowell V.  Tyson,  14  S.  &  R.  (Pa.) 
300. 

4.  French  v.  Audrade,  6  T.  R.  582. 
See  Masterson  v.  Goodlett,  46  Tex. 
402. 

6.  See  5  Rob.  Prac.  973;  Wain  :. 
Hewes,  5  S.  &  R.  (Pa.)  471. 

6.  In  Wain  v.  Hewes,  5  S.  &  R. 
(Pa.)  471,  a  case  decided  in  1820,  the 
court  by  Gibson,  T.,  observed,  *'  there  is 
no  case  to  show  that  where  the  suit  is 
for  a  debt  due  to  the  partnership,  the 
defendant  can  set  off  a  debt  separately 
due  by  the  plaintiff.  For  though  a 
surviving  partner  may  choose  to  treat 
a  partnership  debt  as  due  to  him  in  his 
own  right,  it  does  not  follow  that  a  de- 
fendant, sued  for  a  debt  separately 
due,  has  a  corresponding  right.  And 
even  if  he  had  such  a  right  at  law,  a 
court  of  equity,  if  the  surviving  partner 
were  insolvent,  would  doubtless  inter- 
fere to  prevent  it  from  being  exercised ; 
and  this  on  the  same  ground  that  it  in- 
terferes to  prevent  an  insolvent  surviv- 
ing partner  from  disposing  of  the  stock 
or  getting  in  the  outstanding  debts." 

7.  Holbrook  v.  Lackey,  \x  Met. 
(Mass.)  132;  46  Am.  Dec.  726;  Meader 
V,  Leslie,  2Vt.  569;  Meader  t?.  Scott, 

4  vi.  26. 
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so  in  none  of  these  cases  is  the  set-off  open  to  the  objection  that 
it  is  a  demand  held  in  autre  droit .^ 

The  same  principle  that  applies  in  the  case  of  surviving  partners 
holds  good,  where,  by  contract,  one  of  the  members  of  the  firm 
becomes  th^  owner  of,  or  has  the  exclusive  right  to  settle  and 
control  the  partnership  eflFects.* 

(2)  In  Suits  By  and  Against  Assignees — (See  also  ASSIGNMENTS, 
vol.  I,  p.  842). — It  is  a  general  rule  that  the  assignee  of  property  may 
use  it  as  a  set-oflF  to  any  claim  against  him,  provided  it  was  due 
and  payable  in  the  hands  of  his  assignor,  and  was  assigned  to  him 
before  action  brought.*  i 

It  is  further  a  general  rule  that  the  assignee  of  property  or 
rights  of  property  takes  it,  or  them,  subject  to  all  set-offs  which 
existed  at  the  time  of  the  appointment  of  the  assignee  in  favor 
of  the  assignor.*  This  is  true  although  the  assignee  takes  the  prop- 
erty for  valuable  consideration  and  without  notice.*  This  rule  is 
subject  to  a  modification  in  the  case  of  negotiable  instruments 
endorsed  in  good  faith  before  due;*  and  to  the  further  modifi- 
cation that  no  excess  can  be  recovered  against  the  assignee  by  the 
defendant^ 

(a)  By  and  Against  AasignaM  of  ChoMi  in  Action  Not  Nogotiablo. — The 
assignee  of  a  chose  in  action  may  use  it  as  a  set-off  against 
any  claim  against   him,   in  case   it   was   a  subsisting   cause   of 


In  the  case  of  Holbrook  v.  Lackey, 
13  Met.  (Mass.)  132;  46  Am.  Dec.  726, 
though  decided  in  1847,  iht  Pennsylva- 
nia case,  cited  in  the  next  note  above, 
does  not  appear  to  have  been  noticed. 
In  an  action  hy  plaintiff  as  surviving 
partner  of  Holbrook  &  Houghton,  de- 
fendant was  allowed  to  set  ofT  a  claim 
for  money  lent  by  him  to  the  plaintiff 
Holbrook  alone,  notwithstanding  it 
was  strongly  pressed  by  plaintiff^s 
counsel  that  to  allow  this  set  off  would 
be  to  authorize  the  appropriation  of 
partnership  funds  to  pay  the  private 
debt  of  one  of  the  partners*  to  the  in- 
jury of  partnership  creditors.  The 
court,  by  Shaw,  C.  J.,  said :  **  It  was 
strongly  pressed  by  the  plaintiff's 
counsel,  that  to  allow  this  set  off  would 
be  to  authorize  the  appropriation  of 
partnership  funds  to  pay  the  private 
debt  of  one  of  the  partners,  to  the  in- 
jury of  partnership  creditors.  But  this 
argument  is  specious  rather  than 
sound.  We  are  not  to  presume,  neces- 
sarily, that  there  are  outstanding  part- 
nership debts,  or  that  the  funds  are  not 
ample  to  meet  them. 

"But  how  does  it  affect  partnership 
creditors }  If  the  surviving  partner 
could  recover  the  whole,  without  the 
deduction  of  the  demand,   which   the 


defendant  seeks  to  set  off,  he  would  be 
liable,  indeed,  to  pay  the  partnership 
debts,  if  there  are  any.  But  he  would 
be  equally  liable  without;  and  in  either 
case,  these  creditors  must  look  alone  to 
his  personal  liability,  and  would  have 
no  means  of  compelling  him  to 
appropriate  the  specific  money,  so 
recovered,  to  the  payment  of  *  their 
debts." 

1.  Harris  v,  Pearce,  5  111.  App.  622; 
Holbrook  v,  Lackej*,  13  Met.  (Mass.) 
132;  46  Am.  Dec.  726. 

S.  Where  A  assigned  all  his  inter- 
est, in  the  partnership  effects  to  his 
partner  B,  with  power  to  settle  and 
compromise,  it  was  held  that  B  might 
set  off  a  debt  due  to  the  firm  against  a 
debt  due  by  himself  alone.  Craig  v. 
Henderson,  2  Pa.  St.  261;  44  Am.  Dec. 

193- 
8.  See  subdivisions  of  this  section. 

4.  Abb.  L.  Diet.;  Burrell  on  As- 
signees, §  391 ;  Roberts  v,  Corbin,  26 
Iowa  315;  96  Am.  Dec.  146;  5  Rob, 
Pr.  975;  Pomeroy's  Rem.,  §  154.  See 
also  Assignments,  vol.  1,  p.  842. 

5.  Levy  v.  Steinbach,  43  Md.  212. 

6.  See  infra^  this  title,  By  and 
Against  Assignees  of  Negotiable  In- 
struments, 

7.  See  subdivisions  of  this  section. 
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action  in  the  assignor,  and  was  assigned  before  the  suit  against 
the  assignee  was  begun  ;*  but  the  assignee  in  order  to  set  it  up 


1.  Martin  v.  Williams,  17  Johns. 
(N.  Y.)  330;  Tuttle  V.  Bebee,  8  Johns. 
(N.  Y.)  152;  Raymond  v.  Squire,  11 
Johns.  (N.  Y.)  48;  Ford  v,  Stuart,  19 
Johns.  (N.  Y.)  343;  Conner  v.  Smith, 
88  Ala.  300;  Beesley  v.  Crawford,  19 
Ohio  126;  Wilson  v.  Reaves,  4  Sneed 
(Tenn.)  173;  Reppy  v.  Reppy,  46  Mo. 
571 ;  Hall  V.  Allen,  80  Mo.  286;  Rey- 
nolds V.  Thomas,  28  Kan.  810 ;  Russell 
V.  Lithgow,  I  Bay  (S.  Car.)  437;  Clop- 
ton  v.  Morris,  6  Leigh  (Va.)  278.  See 
also  Indiana  Rev.  Stats.,  ^  348.  See 
Williamson  v.  Fox,  30  N.  J.  Eq.  488 ; 
Titus  V,  Hoagland,  39  N.  J.  Eq.  294. 

Where  a  claim  or  demand  can  be 
transferred,  the  transfer  thereof  passes 
an  interest  which  the  transferee  may 
enforce  by  an  action  or  special  pro- 
ceeding or  interpose  ai^  a  defense  of 
counterclaim  in  his  own  name,  as 
the  transferrer  might  have  done,  sub- 
ject to  any  defense  or  counterclaims 
existing  against  the  transferrer  before 
notice  of  the  transfer,  or  against  the 
transferee.  New  Tork  Code  Civ.Proc, 
§  1909.  See  also  Taylor  v.  Mayor, 
etc.,  of  N.  Y.,  20  Hun  (N.  Y.)  292. 

Defendant  may  set  off  a  bond  given 
by  the  plaintiff  to  a  third  person,  and 
by  him  informally  assigned  to  defend- 
ants. Murrav  v.  Williamson,  3  Binn. 
(Pa.)  135. 

If  a  claim  offered  as  a  set-off  be- 
longed to  all  the  defendants  jointly  at 
the  commencement  of  the  suit,  it  is  no 
objection  that  one  of  the  defendants 
has  derived  his  title  by  assignment 
from  a  co-defendant.  Bell  v,  Davis,  8 
Barb.  (N.  Y.)  aio. 

Where  the  set-off  became  due  in  a 
few  days  it  was  allowed.  Jones  xk  Rob- 
inson, 26  Barb.  (N.  Y.)  310. 

In  an  action  by  A,  on  a  sealed  bill 
drawn  by  the  defendants,  payable  to 
A,  as  the  **  agent  of  the  creditors  of  B," 
the  defendants  cannot  set  off  a  sealed 
bill  drawn  by  B  in  favor  of  A,  and  as- 
signed to  them  before  the  commence- 
ment of  the  suit.  Stryker  v,  Beekman, 
8N,J.  L.  209. 

Under  the  Michigan  Statutes,  if  the 
claim  belonged  to  the  party  who  seeks 
to  set  it  off,  at  the  time  of  the  com- 
mencement of  the  suit,  a  sale  or  assign- 
ment afterwards  will  not  bar  his  right. 
Kinney  v.  Tabor,  62  Mich.  517. 

A  defendant,  who,  when  sued,  is  in 
possession  of  a  sealed  note  drawn  by 
the   plaintiff,  cannot  use   it  as   a  dis- 


count, though  after  he  is  sued  he  gets 
an  assignment  of  the  note  which  is 
dated  back  before  the  writ  was  issued. 
Bishop  V,  Tucker,  4  Rich.  (S.  Car.) 
178. 

An  action  was  brought  by  A  for  the 
use  of  B  against  C.  It  appeared  on 
the  face  of  the  declaration  that  the 
suit  was  brought  for  the  use  of  B,  and 
C  acknowledged  service  and  waived  a 
copy  of  the  declaration  before  the 
writ  was  filed.  Held^  that  the  acknowl- 
edgment of  service  and  waiver  of  copy 
so  charged  C  with  notice  of  the  equi- 
table rights  of  B,  that  he  could  not 
afterwards,  before  the  writ  was  actually 
filed,  buy  up  a  debt  against  A  and 
plead  it  as  an  offset,  unless  he,  in 
sotne  way,  affirmatively  made  it  ap- 
pear that  when  he  did  so  acknowledge 
service  he  did  not  know  the  suit  was 
for  the  use;  of  B.  A  mere  general 
statement  that  when  he  bought  the 
offset  he  did  not  know  of  the  transfer 
to  B  was  insufficient.  Whitaker  v. 
Pope,  48  Ga.  15. 

Borrowed  Set-off. — While  the  state- 
ment of  the  text  is  true  and  the  debtor 
has  as  good  a  right  to  purchase  a  cross- 
demand,  to  extinguish  a  claim  against 
himself  by  set-off  as  he  has  to  accom- 
plish the  same  object  by  a  direct  pay- 
ment, yet  if  the  security  offered  as  a 
set-off  has  been  merely  borrowed  for 
the  purpose,  it  will  not  be  allowed. 
Russel  V,  Spear,  12  Phila.  (Pa.)  2^0. 

In  Reeves  v.  Hatkinson,  3  N.  ).  L. 
751,  it  was  h^d  that  an  assigned  judg- 
ment could  not  avail  the  defendant  by 
way  of  set-off. 

A  stockholder  cannot  set  off  claims 
purchased  subsequently  to  the  repeal 
of  the  bank  charter,  in  an  action  on 
his  note  given  for  stock.  McLarcy  r. 
Pinnington,  i  Paige  (N.  Y.)  102. 

One  sued  as  a  personal  representa- 
tive cannoi  purchase  a  claim  against  a 
creditor  of  the  estate  subsequently  to 
the  death  of  the  deceased,  and  avail 
himself  of  it  as  a  set-off  or  counter- 
claim. McClenahan  v.  Cotten,  83  N. 
Car.  332.  ' 

Where  a  judgment  against  an  insol- 
vent debtor  was  purchased  for  the  pur- 
pose of  using  it  as  a  set-off  against 
such  debtor,  but  it  appeared  that  the 
debt  sought  to  be  collected  by  this 
device  was  exempt  from  execution,  it 
was  held  proper  to  reject  it  as  a  set-off. 
Bauer  z\  Teasdale,  25  Mo.  App.  25. 
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must  obtain  such  a  title  as  would  enable  him  to  sue  upon  it  in 
his  own  name,*  or  for  his  own  use.* 

The  assignee  of  a  chose  in  action  takes  it  subject  to  all  set-offs 
which  might  have  been  used  against  it  in  the  hands  of  the 
assignor.*     But  the  set-ofi  must  be  due  and  payable  at  the  time 


A  judgment  by  default  in  favor  of 
],  against  defendant  for  $345  was  as- 
signed to  plaintiff  in  consideration  of 
$1.  The  default  wks  opened,  and 
plaintiff  afterwards  recovered  a  judg- 
ment against  defendant  for  $407,  which 
he  reassigned  to  J.  After  the  default 
was  optned  and  before  the  recovery 
of  the  judgment  by  plaintiflf,  defend- 
ant became  the  assignee  of  a  judgment 
aji'n^t  plaintiff.  He/d,  that  defend- 
ariL,  having  purchased  the  judgment 
a^^ainst  plaintiff  in  the  belief  that 
plaintiff  owned  the  judgment  against 
him  ior  $407,  was  entitled  to  set  off  his 
judgment  against  plaintiff,  and  his 
right  was  not  affected  by  the  fact  that 
]  assigned  the  judgment  to  plaintiff 
0:^-1  for  collection.  Cormier  v.  Con- 
stantine,  5  N.  Y.  Supp.  177. 

1.  Ayres  v.  McConnel,  15  111.  230; 
Hamilton  v.  My  rick,  3  Ark.  541. 

A  note  payable  in  mason  work  is 
not  assignable  so  as  to  enable  the  as- 
signee to  plead  it  as  a  set-off  in  an  ac- 
tion against  him.  Ransom  v,  Jones,  2 
111.  291. 

2.  Martin  v,  Mohr,  56  Ala.  221; 
Olmstead  v.  Scutt,  55  Conn.  125. 

A  sealed  note  may  be  set  off  by  the 
holder  against  a  bill  single,  though  he 
is  not  the  payee,  and  it  is  transferred 
by  mere  delivery.  Hickerson  v.  Mc- 
Faddin,  i  Swan  (Tenn.)  258.  See  also 
Allen  V.  McNew,  8  Humph.  (Tenn.) 
46. 

A  bond  to  A,  for  the  use  of  B  (with- 
out mentioning  assigns),  cannot  be  set 
off  in  an  action  against  the  assignee  of 


22  N.  Y.  489;  Finnell  v,  Nesbit,  16  B, 
Mon.  (Ky.)  351;  Ward  v.  Martin,  3  T. 
B.  Mon.  (Ky.)   18;  Hodges  v.  Connor, 

1  Spears  (S.  Car.)  113;  Bemis  v. 
Smith,  10  Met.  (Mass.)  194;  Demmon 
V.  Boylston  Bank,  5  Cush.  (Mass.)  194; 
Sanborn  v.  Little,  3  N.  H.  539;  Hoff- 
man V.  Zollinger,  39  Ind.  461;  Weader 
V.  First  Nat.  Bank,  126  Ind,  iii;  Wells 
V.  Teall,  5  Blackf.  (Ind.)  306;  Hart  v. 
Woods,  7  Blackf.  (Ind.)  568;  Fry  v, 
Boyd,  3  Gratt.  XV a.)  70;  Ragsdale  v. 
Hagg,  9  Gratt.  (Va.)  409;  Clopton  v, 
Morris,  6  Leigh  (Va.)  278;  Gordon  v. 
Rixey,  86  Va.  853;  Simpson  v.  Hall, 
47  Conn.  417;  Rayburn  v,  Hurd,  19 
Oregon  59;  Raynolds  v.  Martin,  51 
Iowa  324;  Miller  v.  Centirville,  57 
Iowa  640;  Utica  Ins.  Co.  v.  Power,  3 
Paige  (N.  Y.)  365;  Ainslie  v.  Boynton, 

2  Barb.  (N.  Y.)  258;  Newburger  v, 
Manneck  Mfg.  Co.,  10  Daly  (N.  Y.) 
275;  Robinson  v.  Howes,  20  N.  Y.  84; 
Northampton  Bank  v.  Balliet,  8  W.  & 
S.  (Pa.)  311;  42  Am.  Dec.  297;  Mann 
V.  Dungan,  11  S.  &  R.  (Pa.)  75;  Rider 
V,  Johnson,  20  Pa.  St.  190;  Thompson 
V.  McClelland,  29  Pa.  St.  475;  Keagy 
V.  Com.,  43  Pa.  St.  70 ;  Jordan  v.  Shar- 
lock,  84  Pa.  St.  366;  24  Am.  Rep.  198 ; 
Neal  V.  Sullivan,  10  Rich.  Eq.  (S.  Car.) 
276;  Jervey  v.  Strauss,  11  Rich,  (S. 
Car.)  376;'  Townsend  v.  Quinan,  47 
Tex.  i;  Miller  v.  Florer,  15  Ohio  St. 
148;  Archer  v.  Merchants',  etc.,  Ins. 
Co.,  43  Mo.  434;  Smith  v.  Spengler,  83 
Mo.  408;  Cleveland  v.  Clap,  5  Mass. 
201;  Cary  V.  Bancroft,  14  Pick^  (Mass.) 
315;  25   Am.  Dec.  393;  Levy  v.  Stein- 


such  bond  brought  by  the  obligor  for    bach,  43  Md.  212.    See  also  Code  /owa. 


another  bond.  Wolf  v,  Beales,  6  S.  & 
R.  (Pa.)  242 ;  9  Am.  Dec.  425. 

Where  one  takes  an  assignment  of  a 
debt  for  the  purpose  of  using  it  in  set- 
off, the-  beneficial  interest  remaining 
in  the  assignor,  it  cannot  be  set  off. 
Olmstead  v.  Scutt,  55  Conn.  125. 

8.  Burrill  on  Assignments,  §  391 ; 
Ford  V.  Stuart,  19  Johns.  (N.  Y.)  342; 
Maasf.  Goodman,  2  Hilt.  (N.  Y.)  275; 
New  Amsterdam  Sav.  Bank  v,  Tartter, 
54  How.  Pr.  (N.  Y.)  385;  Marsh  v. 
Oneida  Cent.  Bank,  34  Barb.  CN.  Y.) 
298;  Davidge  v.  Mayo  (Supreme  Ct.), 
5  N.  Y.  Supp.  475;  /n  re  Van  Allen, 
37  Barb.  (N.  Y.)  225;  Myers  v.  Davis, 


§  2546.  See  Lundgreen  v.  Stratton,  79 
Wis.  227;  Lawrence  v.  Bank  of  the  Re- 
public, 3  Robt.  (N.  Y.)  142. 

An  pbligor  in  a  bond  cannot  defalcate 
against  the  assignee  of  an  assignee  of 
a  bond  a  claim  or  set-off  which  he 
holds  against  the  first  assignee.  Blair 
V.  Mathiott,  46  Pa.  St.  262. 

In  a  suit  on  a  promissory  note  by 
the  assignee  of  the  payee  against  the 
maker — held  that  a  debt  due  from  the 
payee  to  one  of  the  defendants,  or  from 
the  payee  and  another  person  to  the 
defendants  before  the  assignment,  was 
not  a  good  matter  of  set-off.  Woods  v, 
Harris,  5  Blackf.  (Ind.)  585.     Compare 
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Hurdle  v.  Hanner,  5  Jones  (N.  Car.) 
360. 

A,  having  a  separate  demand  against 
B,  B  and  C  being  joint  creditors  of  A, 
assigned  his  demand  to  a  third  person. 
After  such  assignment,  B  became  the 
«ole  owner  of  the  debt  due  by  A  to  B 
and  C.  Held^  that  B  could  not  main- 
tain a  biU  against  the  assignee  of  A  for 
an  offset  without  showing  that  the 
original  consideration  of  the  debt  of  A 
to  B  and  C  proceeded  from  B  alone. 
Barber  v,  Spencer,   11   Paige  (N.  Y.) 

A  purchaser  of  personal  property 
«old  with  a  warranty  of  soundness  ex- 
ecuted his  note  for  the  purchase  money 
to  the  vendor,  and  the  latter  assigned 
the  note.  Pending  a  suit  by  the  as- 
signee, the  maker  sued  the  payee  for  a 
breach  of  his  warranty  and  recovered 
judgment;  he  then  pleaded  the  judg- 
ment as  a  set-off.  Heldy  that  the  judg- 
ment was  a  proper  set-off,  the  note  not 
being  negotiable  by  the  law  merchant. 
Herod  v.  Snyder,  48  Ind.  480. 

In  an  action  to  foreclose  a  mortgage 
securing  promissory  notes,  the  mort- 
gagor cannot  set  off  demands  against  an 
intermediate  holder  of  the  notes  and 
mortgage,  unless  founded  on  an  agree- 
ment supported  by  a  new  consideration, 
in  pursuance  of  which  the  intermediate 
holder  procured  the  notes,  or  which  was 
entered  into  by  the  parties  while  the 
notes  were  in  his  hands.  Brown  v, 
Scott,  87  Ala.  453. 

Where  a  person  becomes  indebted  to 
an  assignee  or  administrator  by  reason 
of  a  wrongful  seizure  and  appropriation 
of  property  belonging  to  the  estate,  it 
is  abundantly  evident  that,  in  an  action 
brought  to  recover  for  the  wrongful 
act,  the  right  of  set-off  should  not  be  al- 
lowed. Van  Sandt  v.  Dows,  63  Iowa 
594;  50  Am.  Rep.  759;  Nicoll  v.  Mum- 
ford,  4  Johns.  Ch.  (N.  Y.)  522. 

The  plaintiff  in  equity  sought  to  set 
off  a  note  assigned  to  him  by  his  debt- 
or upon  the  plaintiff  having  a  judgment 
against  him,  which  note  was  assigned 
before  judgment,  on  the  ground  of  in- 
solvency and  non-residence  of  the  plain- 
tiff, the  judgment  being  assigned  to  a 
third  person.  Held,  that  the  plaintifTs 
equit}'  was  older  and  superior  to  that  of 
the  assignee  of  the  judgment,  though 
the  note  was  assigned  upon  condition 
that  the  assignee  should  be  able  to  pro- 
cure the  set-off.  Dorsey  v.  Reese,  14 
B.  Mon.  (Ky.)  127. 

A  claim,  on  which  an  action  at  law 
might  have  been  sustained,  cannot  be 


used  as  a  set-off  in  equity  against  an  as- 
signee of  another  legal  claim.  Hutch- 
ins  V.  Hope,  7  Gill  (Md.)  119. 

The  vendor  of  a  lot,  sold  at  public 
sale,  of  which  an  entry  was  made  at  the 
time  by  the  clerk  of  the  sale,  in  the 
sale -book,  aflerwards  tendered  a  good 
conveyance  in  fee  to  the  vendee,  if  he 
would  pay  the  purchase  money,  or  al- 
low the  same  on  a  note  held  by  him, 
signed  by  the  vendor.  The  tender  was 
refused.  Heldy  in  a  suit  on  the  note  by 
the  assignee  of  the  vendee  (the  assign- 
ment having  been  made  after  the  ten- 
der), that  said  purchase  money  was  a 
legal  matter  of  set-off.  Hart  v.  Woods, 
7  Blackf.  (Ind.)  568. 

In  an  action  by  the  assignee  of  a 
bankrupt  partner,  a  debt  due  to  the  de- 
fendant from  the  partnership  may  be 
set  off.    Bes^n  v.  Cabbaness,  6  Ala.  343. 

A  plaintiff,  after  bringing  suit,  can- 
not assign  t^he  demand  to  his  attorney, 
so  as  to  defeat  a  legal  right  of  set-off 
which  the  defendant  had  when  'the  suit 
began.  Norwich  Printing  Co.  v. 
Kloppenberg,  50  Conn.  295. 

A  bank  has  jio  lien  upon  the  deposits 
of  an  insolvent  firm  for  the  amount  of 
a  discounted  bill  which  has  not  matured 
as  against  an  assignee  of  the  firm  for 
the  benefit  of  creditors,  and  no  notice  is 
necessary  to  perfect  the  right  in  the 
assignee.  Beck  with  v.  Union  Bank,  9 
N.  Y.  211. 

In  a  suit  by  the  assignee  of  an  insol- 
vent debtor  on  a  covenant  of  warranty 
in  a  deed  of  land  made  to  such  debtor, 
the  defendant  may  set  off  notes  and  ac- 
counts due  to  him  from  such  debtor; 
and  he  may  also  set  off  such  notes  and 
accounts  in  a  suit  on  such  covenant 
brought  by  the  purchaser  of  the  land 
at  the  assignee's  sale  thereof,  if  the 
purchaser,  when  he  bought  the  land, 
had  notice  that  the  defendant  claimed 
such  set-off.  Bemis  v.  Smith,  10  Met. 
(Mass.)  194. 

Where  the  defendant  could  not  have 
set  off  the  demand  against  the  assignor 
for  lack  of  mutuality,  it  was  held  that 
he  could  not  use  such  claim  as  a  set-off 
against  the  assignee.  Walker  v.  Hall, 
66  Miss.  390. 

A  made,  upon  the  execution,  an  as- 
signment to  M  of  A's  judgment  against 
R,  and  sent  the  same  by  express  to  be 
delivered  to  M  on  M's  paying  $60.  At 
M's  suggestion  H  bought  the  judgment 
solely  m  his  own  interest,  and  paid  the 
sum  to  the  expressman,  M,  assigning 
the  execution  to  H,  who  thereupon,  by 
A*s  authority  and  in  A*s  name,  brought 
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of  the  assignment.^  However,  the  burden  of  proof  is  on  the 
plaintiff  to  show  that  the  assignment  was  made  before  the 
demand  intended  to  be  set  off  was  due.*     The  subject  assigned 


an  action  against  R  on  the  judgment. 
Before  M^s  assignment  to  H,  M  was 
notified  by  R  of  a  set-ofT  arising  from  a 
breach  of  a  bond  which  M  had  executed 
to  R.  Held,  that  R's  demand  against 
M  could  not  be  set  off  in  the  action  on 
the  judgment.  Avery  v.  Russell,  125 
Mass.  571. 

Frand. — Two  persons  indebted  to  one 
another,  executed,  each  to  the  other, 
notes  of  hand  for  the  full  amounts  of 
their  respective  indebtedness,  with  the 
understanding  between  them  that  the 
notes  might  be  used  to  pay  precedent 
debts,  or  to  raise  money  by  negotiation, 


equities  existing  against  it,  at  the  time 
of  the  assignment,  in  favor  of  the 
debtor,  a  plea  of  a  claim  against  the  as- 
signor, in  set-ofl,  which  does  not  show 
that  the  claim  existed  at  the  time  of  the 
assignment,  is  bad.  Brisban  v,  Caines, 
10  Johns.  (N.  Y.)  45. 

Where  the  set-off  consisted  of  a  claim 
which  was  not  originally  a  cause  of 
action,  but  was  made  so  by  statute  after 
the  assignment,  it  was  held  that  the 
defendant  might  set  it  up.  Taylor  v. 
Mayor,  etc.,  of  N.  Y.,  82  N.  Y.  10. 

Where  a  banker  failed  and  made  a 
general  assignment  of  his  property',  in- 


One  of  the  payees  assigned  one  of  the    eluding  the  notes  of  a  depositor,  whose 

deposit  was  not  then  due,  and  directed 
his  assignee  to  pay  his  debts  in  the 
same  order  and  manner  in  which  the 
estate  of  a  bankrupt  i§  required  to  be 
used  and  applied  for  the  payment  of 
debts  proved  and  allowed  under  the 
provisions  of  the  bankrupt  act,  it  was 
held  that  the  depositor  was  entitled  to 
his  set-off,  and  that  the  assignee  could 
only  recover  the  balance  after  deduct- 
ing the  deposit.  Fort  v.  McCully,  59 
Barb.  (N.  Y.)  87. 

A  negotiable  promissory  note,  pur- 
chased for  a  valuable  consideration, 
without  notice  that  an  action  had  been 
commenced  on  a  debt  due  from  the  pur- 
chaser to  the  maker,  .and  before  the 
first  publication  of  notice  of  the  issu- 
ing of  a  warrant  in  insolvency  against 
the  maker,  may  be  set  off  in  such  ac- 
tion, when  prosecuted  by  the  maker's 
assignee  in  insolvency,  even  though  not 
yet  payable.  Aldrich  v.  Campbell,  4 
•Gray  (Mass.)  284. 

Equity. — A  partnership  became  in- 
solvent, and  made  a  general  assignment 
for  the  benefit  of  creditors,  including 
therein  a  note  past  due,  and  the  maker 
of  the  note  held  the  acceptance  of  the 
partnership  not  then  due.  Heidj  that 
the  insolvency  of  the  acceptors  was 
not,  of  itself,  sufficient  to  authorize  a 
set-off  in  equity  of  the  acceptance 
against  the  note  in  the  hands  of  the  as- 
signee, in  the  absence  of  evidence  that 
the  acceptance  was  based  upon  the 
note,  or  that  the  maker  of  the  note 
trusted  to  it,  at  the  time,  as  a  means  of 
discharging  his  obligation.  Lockwood 
V,  Beckwith,  6  Mich.  168;  72  Am.  Dec. 
69. 

2.  Jervey  v.  Strauss,  11  Rich.  (S* 
Car.)  376. 


notes,  and  failed.  In  a  suit  by  the 
assignee  against  the  maker,  the  latter 
pleaded  a  note  of  the  same  date  exe- 
cuted to  him  by  the  assignor,  as  a  set- 
off. Held,  that  the  set-off  could  not  be 
allowed,  as  it  would  be  a  fraud  on  the 
plaintiff.  Barbaroux  v.  Barker,  4  Mete. 
(Ky.)  47. 

The  plaintiff,  as  the  assignee  of  an 
insolvent  firm,  sought  to  recover  from 
the  defendant's  moneys  held  in  trust 
for  one  of  the  partners,  to  the  pos- 
session of  which  he  had  become  en- 
titled after  the  date  of  the  assignment. 
The  individual  debts  of  the  partners 
had  been  paid  out  of  their  private 
property.  At  the  time  of  the  assign- 
ment the  firm  was  indebted  to  the  de- 
fendants for  trust  moneys  deposited 
with  it.  It  was  held  that  the  defend- 
ants were  entitled  to  set  off  the  amount 
due  from  the  firm  against  the  amount 
due  to  the  said  partner.  Shipman  v, 
Lansing,  25  Hun  (N.  Y.)  290. 

1.  Waterman  on  Set-off  (2d  ed.),  § 
107;  Kull  V.  Thompson,  38  Mich.  685; 
Fuller  V.  Steiglitz,  27  Ohio  St.  355; 
22  Am.  Rep.  312;  Martine  v,  Willis,  2 
E.  D.  Smith  (N.  Y.)  524;'  Soloman  v. 
Holt,  3  E.  D.  Smith  (N.  Y.)  139;  Dun- 
can r.  Stanton,  30  Barb.  (N.  Y.)  533; 
Wells  V.  Stewart,  3  Barb.  (N.  Y.)  40; 
Myers  V.  Davis,  22  N.  Y.  489;  Martin 
V.  KunzmuUer,  10  Bosw.  (N.  Y.)  16; 
affirmed^  37  N.  Y.  396;  Keep  v.  Lord, 
2  Duer  (N.  Y.)  78;  Hicks  v,  McGrorty, 
2  Duer  (N.  Y.)  295 ;  Fort  v.  McCully, 
59  Barb.  (N.  Y.)  87;  Brown  v.  Cole- 
man, 55  Hun  (N.  Y.)  501;  Breen  v, 
Seward,  11  Gray  (Mass,)  118;  Graham 
V.  Tilford,  1  Mete.  (Ky.)  112. 

In  an  action  by  the  assignee  of  a 
debt,  which  by  law  is   subject   to   all 
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to  the  plaintiff  assignee  must  also  be  due  and  payable 
assignor  before  assignment,  to  entitle  the  defendant  to  set  off 
his  claim  against  it  in  the  hands  of  the  assignee,'  and  the  set-ofT 
must  also  be  due  the  defendant  at  the  time  of  the  assignment,  or, 
rather,  at  the  time  he  receives  notice  of  the  assignment  *  And 
even  when  the  set-oflF  was  obtained  by  the  defendant  prior  to  the 


1.  Richards  v.  La  Tourette,  53  Hun 
(N.  Y.)  623;  Richards  v.  Union,  48 
Hun  (N.  Y.)  263. 

The  claim  for  which  suit  is  brought 
must  be  due  the  assignee  in  his  repre- 
sentative capacity.  An  auctioneer,  in 
whose  hands  the  assignee  of  an  in- 
solvent debtor  has  placed  goods  for 
sale,  cannot  set  off,  against  the  claim  bj 
the  assignee  for  the  proceeds,  a  debt 
due  himself  from  the  insolvent.  Hen- 
riques  v.  Home,  2  Edw.  Ch.  (N.  Y.) 
1 20. 

A  bond  due  by  the  bankrupt  to  the 
defendant  cannot  be  set  off  against  the 
defendant's  note  to  a  third  person  as- 
signed to  the  assignee  of  the  bankrupt's 
effects  after  commission  issued.  Mclver 
V.  Wilson,  I  Cranch  (C.  C.)  423. 

Where  an  assignment  was  made,  by 
A^  of  all  his  property,  to  be  sold  by  the 
assignees  for  the  payment  of  his  debts, 
held,  that  his  creditors  could  not  offset 
their  demands,  in  payment  of  articles 
.  purchased  by  them  at  the  public  sale  of 
the  goods  by  the  assignees;  and  this  is 
true,  though  one  of  the  assignees  in- 
vited the  creditors  to  purchase,  telling 
them  that  they  might  offset  their  de- 
mands to  their  purchases,  if  the  terms 
of  sale,  as  declared  at  the  auction,  con- 
tained no  such  stipulation!  Bateman  v, 
Connor,  6  N.  J.  L.  104. 

2.  St.  Andrew  v.  Manchaug  Mfg. 
Co.,  134  Mass.  42;  Watson  v.  Mid 
Wales  R.  Co.,  L.  R.,  2  C.  P.  593;  Gary 
t/.  James,  7  Ala.  640;  Russell  v.  Red- 
ding, 50  Ala.  448;  Lewis  v.  Faber,  65 
Ala.  460;  Robinson  v.  Swigart,  13  Ark. 
71;  McCabe  v.  Grey,  20  Cal.  509;  Sol- 
oman  v.  Holt,  3  E.  D.  Smith  (N.  Y.) 
139;  Martin  v,  Kunzmuller,  37  N.  Y. 
396;  Bradley  v.  Angel,  3  N.  Y.475; 
Faulknor  v.  Swart,  55  Hun  (N.  Y.) 
261  ;  Martine  r.  Willis,  2  E.  D.  Stnith 
<N.  Y.)524;  Davidge  v.  Mayo  (Su- 
preme Ct.),  5  N.  Y.  Supp.  475  ;  Myers 
V.  Davis,  22  N.  Y.  489 ;  Mead  v,  Gil- 
lett,  19  Wend.  (N.  Y.)397  ;  Newburger 
V,  Manneck  Mfg.  Co.,  lo  Daly  (N.  Y.) 
275  ;  Brown  v,  Coleman,  55  Hun  (N. 
Y.)  501  ;  Hegeman  v.  Hyslop,  Anth. 
(N.  Y.)  197  ;  Chance  v,  Isaacs,  2  Edw. 
Ch.  (N.  Y.)  348 ;  Crosbie  v,  Leary,  6 
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Bosw.  (N,  Y.)  31^  ;  Harris  -u.  Burwell, 
65  N.  Car,  5 84:  George  x'.  Tate,  102  U. 
S.  ^64  ;  Wliitaker  -\  Pope,  I  Woods 
(U.'  S.)  463;  Flnnell  v.  Nesbit,  16  B. 
Mon.  (Ky.)  551  ;  Coljer  r.  Craig,  11  B. 
Mon.  (Ky.)  73  ;  Small  v.  Browder,  11 
B.  Mon.  (K_v.)  313  ;  Walker  v.  McKav, 
2  Mete.  (KyJ  294  ;  Adams  t-.  Leavcn«» 
2.0  Conn.  73  ;  Martin  v,  Pillsbury.  23 
Minn.  175;  Finn  v.  Corbitt,  36  Mkh. 
318;  Northern  Bank  -v,  Kvie,  7  How, 
(Miss.)  360  ;  Paes  r\  McRea,  36  Miss* 
143 ;  Frecland  T',  Man,  i  Smed.  .X  M. 
(Miss.)  531  ;  Wells  r.  Teall.  5  Elackf. 
(Ind.)  306;  Seflon  v.  Hargett.  113  Ind. 
White    TJ.    Henley,    54    Mo.   596; 

use  V,  Ames,  104  Mn.  91  ;  Newman 
V.Crocker,  i  Bay  (S.  Car.f  246;  Jer- 
vey  f.  Strauss,  n  Rich,  ( S.  Car.)  376  ; 
Sanborn  t/.  Little,  5  N.  H.  539,  See 
also  Rev.  Sts.  of  Indiana^  ^  5503- 

A  purchased  and  actually  paid  for  a 
judgment  against  his  creditor  B,  before 
B  transferred  his  demand  against  A, 
but  the  written  instrument  was  not  made 
until  afterwards.  Held,  that  A  w«i 
equitably  entitled  to  offset  euch  judg- 
ment against  B^s  debt  in  the  handi^  of  i 
third  person.  Barber  v,  Spencer.  11 
Paige  (N,  Y,)  517.  Compare  Watson 
V.  Mid  Wales  Mfg.  Co.,  L.  R.,  1  C  P. 

593- 

In  an  action  by  the  assignees  for 
creditors  of  an  insolvent  banker  on  1 
note  made  by  one  partner  and  indorsed 
for  partnership  purposes,  held  that  the 
amount  of  the  partnership  deposit  with 
the  banker  was  a  proper  equitable  set- 
off, although  the  note  was  not  due  at 
the  time  of  the  assignment.  Smith  v. 
Felton,  43  N.  Y.  419. 

In  an  action  by  an  assijrnee  nf  a  note, 
not  payable  in  bank^thc  ddendant  maj 
set  off  a  joint  note  made  bv  the  payees 
of  the  note  in  suit,  as  principal  for  his 
individual  debt,  and  bv  another  as  his 
surety,  and  held  by  the  defendant  as 
assignee  thereof,  before  notice  of  the 
assignment  of  the  note  in  suit.  Hoff- 
man V.  Zollinger*  39  Ind.  461. 

A  failed  and  made  an  assignment 
At  the  lime  of  his  failure,  he  had 
money  on  deposit  in  a  bank,  where  a 
bill  of  exchange,  on   which  he  was  in- 
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assignment,  yet  if  he  obtained  it  with  the  knowledge  of  the 
approaching  insolvency  of  the  assignor,  he  will  not  be  allowed  to 
set  it  up.*  Where  the  set-off  consists  of  negotiable  paper,  it 
must  have  been  due  the  defendant  at  the  time  he  received  notice 
of  the  assignment.*     But  the  defendant,  even  though  his  demand 


dorser,  had  been  discounted  for  him. 
This  bill  matured  a  few  days  after  the 
as-iignment,  but  before  the  bank  had 
notice  of  it,  and  was  protested,  for  non- 
pnvment.  In  an  action  by  A*6  assignee 
against  the  bank  for  the  money  on  de- 
posit, held  that  the  bank  could  not, 
either  at  common  law  or  by  the  Code 
of  1S49,  §  I  la,  set  off  the  amount  of  the 
bill  against  the  deposit.  Beckwith  v. 
Union  Bank,  9  N.  Y.  211. 

J,  being  solvent,  assigned  his  property 
to  trustees,  on  the  i6th  of  January,  1793, 
for  the  benefit  of  his  creditors ;  a  debt 
due  from  B  was  included  in  the  assign- 
ment, and  in  an  action  brought  by  the 
assignees  against  B,  he  offered  as  a  set- 
off a  note  of  J,  which  he  stated  to  have 
been  purchased  in  the  year  1793,  after 
it  was  due;  and  it  was  held  that  the 
note  was  to  be  presumed  to  have  been 
purchased  after  the  assignment,  and 
could  not  be  set  off  against  the  debt  due 
to  the  insolvent.  Every  presumption  is 
to  be  made  against  the  purchaser  of  a 
note  after  it  is  due.  Johnson  v.  Blood- 
good,  I  Johns.  Cas.  (N.  Y.)  51 ;  i  Am. 
Dec.  93. 

The  maker  of  a  note  not  hegotiable 
transferred  to  the  payee  an  account,  to 
be  applied,  when  collected,  to  the  pay- 
ment of  the  note.  After  the  note  was 
assigned,  the  payee  collected  the  ac- 
count. Held^  in  Alabama^  that  the 
account  could  not  be  of&et  by  the 
maker  in  an  action  by  the  assignee  of 
the  note.    Chilton  v.  Comstock,  4  Ala. 

58. 

It  is  provided  by  statute  in  Massa- 
chusetts that  a  claim  obtained  after  no- 
tice of  the  assignment  will  not  be 
allowed  as  a  set-off  against  the  assignee. 
Pub.  St.  Massachusetts^  ch.  168,  §  10. 

In  an  action  on  a  judgment  by  the 
judgment  creditor,  for  the  use  of  his  as- 
signee, testimony  that  the  .attorney  for 
defendants  in  the  action  in  which  the 
judgment  was  recovered  was  notified  of 
the  assignment,  at  a  time  when  he  was 
assuming  to  act  for  them  in  settling  the 
amount  to  be  paid  in  satisfaction  of  the 
judgment,  is  sufficient  to  warrant  a 
finding  that  they  had  notice  of  the  as- 
signment, so  as  to  preclude  them  from 
setting  off  a  judgment  thereafter  recov- 
ered by  them  against  plaintiff,  and  no- 


tice of  the  assignment  to  one  of  the 
defendants  is  notice  to  his  co-defendant; 
they  being  liable  as  joint  contractors. 
Smith  t;.  Brown,  151  Mass.  338. 

The  assignees  of  A,  an  insolvent, 
brought  an  action  against  B  on  a  note 
given  to  A.  B  pleaded  as  a  set-off  a 
sum  paid  by  him,  after  the  assignment, 
on  a  note  given  by  A,  and  protested 
before  the  assignment,  on  which  B  was 
indorser.  Held^  that  the  set-off  should 
be  allowed.  Morrow  v.  Bright,  20  .Mo. 
298. 

In  a  suit  in  favor  of  the  estate  of  an 
insolvent  debtor,  in  Pennsylvania^  the 
defendant  cannot  set-off  a  debt  against 
the  insolvent,  purchased  by  him  after 
the  insolvency.  Long  v,  Fenn.  Ins.  Co., 
6  Pa.  St.  421. 

1.  Smith  V,  Hill,  8  Gray  (Mass.) 
S72;  Ogden  V.  Cowley,  2  Johns.  (N. 
V.)  274;  Smith  V,  Brinckerhoff,  8 
Barb.  (N.  Y.)  519;  Richter  v,  Selin,  8 
S.  &  R.  (Pa.)  425;  Finney  v.  Bennett, 
27  Gratt.  (Va.)  365;  McClenahan  v. 
Cotten,  83  N.  Car.  332 ;  2  Sm.  L.  Cas. 
(8th  Am.  ed.)  352. 

If,  after  a  creditor  has  filed  his  peti- 
tion in  bankruptcy,  his  debtor,  with 
full  knowledge  of  the  fact,  purchases  a 
claim  against  him,  he  cannot  set  it  off 
in  an  action  brought  by  the  assignee 
in  bankruptcy  to  recover  the  original 
indebtedness.  Smith  v,  Brinckerhoff, 
8  Barb.  (N.  Y.)  519;  Smith  v.  Brinck- 
erhoff, 6  N.  Y.  305. 

A  debtor  cannot  set  up,  in  compen- 
sation of  a  debt,  a  claim  acquired 
against  the  creditor,  with  knowledge 
of  the  creditor's  notorious  insolvency, 
and  to  obtain  an  undue  preference, 
even  though  the  insolvency  had  not 
been  judicially  declared.  Kennedy  v. 
New  Orleans  Sav.  Inst.,  36  La.  Ann.  i. 

If  a  bankrupt  on  the  eve  of  his  bank- 
ruptcy, fraudulently  deliver  goods  to 
one  of  his  creditors,  the  assignee  may 
disaffirm  the  contract  and  recover  the 
value  of  the  goods  in  trover ;  but  if  he 
brings  assumpsit,  he  affirms  the  con- 
tract, and  then  the  creditor  may  set 
off  his  debt.  Benoist  v.  Darby,  12  Mo. 
196. 

2.  Northampton  Bank  v.  Balliet,  8 
W.  &  S.  (Pa.)  311 ;  42  Am.  Dec.  297; 
Aldrich  v.  Campbell,  4  Gray  (Mass.) 
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exceed  that  of  the  plaintiff,  cannot  recover  the  excess  above  the 
assignee's  demand.^  The  fact  that  the  assignor  has  removed  from 
the  State,*  or  is  insolvent,*  will  not  be  a  ground  for  setting  off  a  de- 
mand against  the  assignee  which  could  not  otherwise  have  been  set 
off.  The  defendant  may,  by  his  conduct  upon  receiving  notice  of 
the  assignment,  waive  his  right  to  a  set-off  against  the  assignee  * 
(b)  By  and  Agminst  Auigneat  of  Hegotiablo  Paper. — ^It  is  a  general  rule 
that  the  assignee  of  negotiable  paper  may  set  it  off  against  any 
claim  which  the  plaintiff  in  an  action  agamst  him  may  have  against 
him.*  And  this  rule  applies  as  well  to  an  instrument  indorsed 
overdue,  as  to  one  indorsed  before  due.** 


284;  Ogden  V.  Cowley,  2  Johns.  (N. 
Y.)  274;  Ritchie  v.  Moore,  s  Munf. 
(Va.)  388;  7  Am.  Dec.  688;  Weeks  r. 
Hunt,  6  Vt.  15. 

A  debtor  may  s^t  off  against  the  as- 
signee a  draft  drawn  by  the  assignor 
in  his  favor  before  he  received  notice 
of  the  assignment,  although  the  liabil- 
ity of  the  assignor  did  not  become 
complete  until  after  he  received  notice 
of  the  assignment.  Northampton 
Bank  v,  Balliet,  8  W.  &  S.  (Pa.)  311  ; 
42  Am.  Dec.  297. 

1.  Johnson  f .  Collins,  1  Blackf. 
(Ind.)  166;  Kast  v,  Kathern,  3  Den. 
(N.  Y.)  344;  Driggs  z\  Rockwell,  11 
Wend.  (N.  Y.)  504. 

See  Russell  v.  Lithgow,  i  Bay  (S. 
Car.)  437. 

2.  Talbot  V.  Warfield,  3  J.  J.  Marsh. 
(Ky.)  83  ;  Davis  v.  Milburn,  3  Iowa  163. 

8.  Watham  v.  Chamberlin,  8  Dana 
(Ky.)  164. 

The  insolvency  of  an  assignor,  at 
the  date  of  the  assignment  of  a  note,  is 
a  good  ground  in  equity  to  authorize 
the' obligor  in  the  note  to  set  off  de- 
mands which  he  held  on  the  assignor, 
due  by  note  before  the  assignment,  ac- 
quired by  purchase.  Colyer  v.  Craig, 
II  B.  Mon.  (Ky.)  73. 

The  surety  on  an  administrator's 
official  bond,  being  indebted  to  his 
principal  by  promissory  note,  on  which 
a  judgment  at  law  has  been  rendered 
in  favor  of  an  assignee,  may  come  into 
equity  to  enjoin  the  judgment  and  to 
establish  an  equitable  set-off  against 
it,  on  account  of  monej'S  which  he  had 
been  compelled  to  pay  as  surety  since 
its  rendition,  on  averment  and  proof 
that  the  administrator  is  insolvent,  and 
that  the  note  was  transferred  with  in- 
tent to  defraud  his  creditors.  Wood 
V.  Steele,  65  Ala.  436. 

4.  Walyer. — Where,  on  receiving  no- 
tice from  the  assignee  of  a  bond  of  the 
assignment,  the  obligor  paid  to  the  as- 


signee $100,  and  promised  to  pay  the  bal- 
ance w^ithout  mentioning  any  demand 
or  set-off  against  the  assignor,  in  an 
action  afterwards  brought  on  the  bond, 
it  was  held  that  the  defendant  could  not 
set  off  any  demand  against  the  assignor 
existing  prior  to  the  bond,  but  that  it 
was  to  be  presumed  from  the  promise  of 
the  defendant  and  his  silence  on  the  sub- 
ject of  the  set-off,  that  his  claim  against 
the  obligee  had  been  previously  settled. 
Henry  v.  Brown,  19  Johns.  (N.  Y.)  49. 
See  also  Gould  v.  Chase,  16  Johns.  (N. 
Y.)  226;  Eels  V.  Finch,  5  Johns.  (N.  Y.) 
193 ;  Wiggin  v.  Damrell,  4  N.  H.  69; 
Albce  V.  Little,  5  N.  H.  277. 

A  owed  B  for  work ;  B  assigned  the 
debt  to  C ;  C  gave  notice  to  A,  and  A 
promised  to  pay  it,  though  it  did  not 
appear  to  whom.  Held^  that  A  could 
not  set  of!  a  note  of  B  to  a  third  person 
which  was  held  by  A  when  notified  of 
the  assignment,  but  of  which  he  then 
gave  no  notice.  Trow  v.  Braley,  56 
Vt.  560. 

5.  Farr  v.  Hemmingfway,  3  Brev.  (S. 
Car.)  549;  Hurd  v.  Earl,  4  Blackf. 
(Ind.)  184;  Johnson  v.  Comstock,  6 
HiU  (N.  Y.)  10;  Whitakerv.Turnbull, 
18  N.  J.  L.  172  ;  Lyon  v.  Petty,  65  Cal. 
322. 

In  order  to  entitle  the  defendant  in 
an  action  of  assumpsit  to  plead  in  off- 
set a  promissory  note  executed  by  the 
plaintiff  to  a  third  person,  -it  is  rendered 
essential  by  statute  that  the  note  should 
have  been  transferred  to  the  defendant 
and  notice  tjiereoff  given  to  the  plain- 
tiff previous  to  the  commencement  of 
the  suit.  Bragg  v.  Fletcher,  20  Vt. 
351.     See  Call  v.  Chapman,  25  Me.  128. 

A  defendant  in  an  action  for  labor 
done,  may  set  off  notes  of  the  plaintiff 
purchased  by  the  defendant,  without  a 
written  assignment  of  such  notes  by  the 
payee  to  such  defendant  Allen  v. 
McNew,  8  Humph.  (Tenn.)  46. 

6.  Cook  r.  Mills,  5  Allen  (Mass.)  36. 


304 


BeUff. 


SET-OFF. 


MutoaUty. 


Where  a  negotiable  instrument  is  assigned  before  due  without 
notice  of  fraud  or  other  matter  of  defense,  the  assignee  takes  it 
free  from  any  set-ofi,*  but  when  he  takes  it  overdue,  a  different 
rule  prevails.  The  fact  that  the  note  is  overdue  should  put  the 
indorsee  on  his  inquiry,  and  any  set-ofi  may  be  used  against  the 
holder  which  could  be  allowed  against  the  payee.*     But  a  set-off 


In  California^  it  was  held  that  where 
promissory  notes  were  signed  after  ma- 
turity, they  were  taken  by  the  assignee 
subject  to  existing  equities  between  the 
maker  and  payees,  and  under  those  cir- 
cumstances could  not  be  pleaded  as  a 
counterclaim.     Lyon  v.  Petty,  65  Cal. 

1.  In  Fisher  v,  Leland,  4  Gush. 
(Mass.)  456;  50  Am.  Dec.  805,  the 
court  by  Shaw,  C.  J.,  said:  "  When  an 
indorsee  takes. a  bill  or  note  by  indorse- 
ment before  it  is  due  and  without  notice 
of  fraud  or  other  matter  of  defense,  he 
takes  it  on  an  independent  title  by  the 
indorsement,  and  will  not  be  afiected 
bv  any  payment,  set-off,  fraudulent  con- 
sideration, or  other  matter  of  defense 
which  the  acceptor  or  promisor  might 
have  had  against  any  previous  holder 
or  prior  party.  And  in  order  to  give 
the  highest  credit  and  freest  circulation 
of  negotiable  securities  transferred  by 
indorsement  in  favor  of  commerce,  this 
principle  is  held  with  great  firmness 
and  strictness,  and,  by  a  series  of  recent 
decisions  the  rule  upon  the  subject, 
instead  of  being  relaxed,  is  held  vdth 
greater  strictness  than  formerly."  Cit- 
ing 0*Keefe  v.  Dunn,  6  Taunt.  305; 
Dunn  V.  O'Keefe,  5  M.  &  S.  282;  Gill 
T'.  Cubit,  3  B.  &  C.  466;  10  E.  C.  L.  154; 
Goodman  v.  Harvey,  4  A.  &  £.  870 ; 
31  E.  C.  L.  212;  Foster  v.  Pearson,  i 
C.  M.  &  R.  849;  Arbouin  v.  Anderson, 
I  C^B.  498;  41  E.  C.  L.  642.  See  also 
Hendricks  r.  Judah,  i  Johns.   (N.  Y.) 

19;  Sanford  t;.  Mickles,   4  Johns.  (N. 

* )  224;  Richards  v.  Union,  48  Hun 
(N.  Y.)  263;  Wheeler  v.  Hughes,  i 
Dall.  (U.  S.)  23;  Pettee  v.  Prout,  3 
Gray  (Mass.)  502;  63  Am.  Dec.  778; 
St.  Louis  Perpetual  Ins.  Co.  v.  Homer, 
9  Met.  (Mass.)  39;  Smith  t;.  Van  Loan, 
16  Wend.  (N.  Y.)  659;  Prior  v.  Jacocks, 
I  Johns.  Cas.  (N.  Y.)  169;  Spence  v, 
Whitaker,  3  Port.  (Ala.)  297;  Leavit 
V.  Peabody,  62  N.  H.  185;  Wiggin  v, 
Damrell,  4  N.  H.  60;  Drexler  v.  Smith, 
30  Fed .  Rep.  754 ;  Mandeville  v.  Union 
Bank,  9  Cranch  (U.  S.)  9;  Hooper  r. 
Spicer,  2  Swan  (Tenn.)  494. 

Vtrmont. — In  Vermont  it  was  held 
under  the  statute  of  1797  that  themak- 
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er  of  a  promissory  note  had  a  right  to 
the  same  set-off  against  the  indorsee 
that  he  would  have  against  the  payee. 
Martin  v.  Trobridge,  i  Vt.  477.  But 
that  statute  was  repealed,  and  it  was 
held  that  after  such  repeal,  the  defend- 
ant in  an  action  on  a  negotiable  prom- 
issory note,  which  was  sued  in  the  name 
of  the  indorsee,  could  not  plead  in  off- 
set a  claim  in  his  favor  against  the  payee 
of  the  note,  notwithstanding  it  appeared 
that  the  indorsee  held  the  note  in  trust 
for  the  payees,  and  that  the  suit  was  for 
their  benefit  for  the  purposes  of  collec- 
tion only.  Adams  v.  Bliss,  16  Vt.  39; 
Phelps  V,  Bulkely,  20  Vt.  17;  Leaven- 
worth f.  Lapham,  5  Vt.  204. 

The  statute  of  Nevj  Jersey  entitling 
the  maker  of  a  promissory  note  to  be 
allowed  all  its  offsets  and  discounts 
as  well  against  indorsees  as  the  payee, 
and  whether  indorsed  before  maturity 
or  not,  unless  made  payable  **  without 
defalcation  or.  discount,*'  leaves  a  note 
containing  these  words  subject  to  be 
governed  and  regulated  by  the  same 
rules  as  a  note  in  the  ordinary  form 
before  the  statute.  Youngs  v.  Little, 
15  N.J.  L.  I. 

Notice. — In  an  action  on  a  bill  of  ex- 
change by  the  assignee,  the  court  prop- 
erly charged,  as  to  set-off,  that  unless 
the  defendant  owned  the  note  sought 
to  be  set  off  before  the  indorsement  of 
the  bill  to  plaintiff,  and  that  at  or  before 
the  transfer  plaintiff  knew  the  same, 
defendant  would  not  be  entitled  to  set 
it  off  against  the  bill.  Manning  v. 
Maroney,  87  Ala.  563. 

Note  Negotiable  at  a  Bank. — If  a  note 
is  made  negotiable  at  a  bank,  the  bank 
is  authorized  by  the  maker  to  advance 
on  his  credit  to  the  owner  of  the  note 
the  sum  expressed  on  its  face.  It 
would,  therefore,  be  a  fraud  upon  the 
bank  to  set  up  offsets  against  this  note, 
in  consequence  of  any  transactions  be- 
tween the  parties.  Mandeville  r. 
Union  Bank,  9  Cranch  (U.  S.)  9. 

8.  Gatewood  v,  Denton,  3  Head 
(Tenn.)  380;  Bigelow  r.  Lawrence,  16 
Conn.  207;  Driggs  v.  Rockwell,  11 
Wend.  (N.  Y.)  504;  Furman  v,  Has- 
kin,"  2  Cai.  (N.  Y.)    369;   Sargent  v. 
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which  exists  against  an  intermediate  assignee  cannot  be  set  up 
against  the  holder.^     The  English  rule,  however,  which  is  fol- 


SouthgatCf  5  Pick.  (Mass.)  312;  16  Am. 
Dec.  409;  Stockbridge,  v.  Damon,  5 
Pick.  (Mass.)  223;  Ranger  r.  Carv,  i 
Met.  (Mass.)  369;  Aycr  v,  Hutchins,  4 
Mas^.  371;  Armstrong  v.  Chadwick,  127 
Mass.  156;  Peabody  v,  Peters,  5  Pick. 
(Mass.)  I ;  Braynard  ?'.  Fisher,  6  Pick. 
(Mass.)  35s;  McDonald  v,  Mackenzie 
(Oregon,  i&87),i4  Pac.Rep.866;Shirely 
T'.  T<Sd,9  Me.83;  Robinson  v.  Perry,  73 
Me.  168;  Barney  v.  Norton,  11  Me. 
350;  Burnham  v.  Tucker,  18  Me.  179; 
Wood  V.  Warren,  19  Me.  23;  Nixon  v. 
English,  3  McCprd  (S.  Car.)  549;  Mc- 
Duffir  V.  Dame,  II  N.  H.  244;  Foot  v, 
Ketchum,  15  Vt.  258;  40  Am.  Dec.  678; 
Harrington  v,  Wilcox,  8  Jones  (N. 
Car.)  349;  Norton  v.  Foster,  12  Kan. 
44.     See  22  Cent.  L.  J.  177. 

In  Fisher  v,  Leland,  4  Cush.  (Mass.) 
456;  50  Am.  Dec.  805,  the  court  by 
Shaw,  C.  J.,  said  :  **  It  seems,  therefore, 
that  the  indorsement  of  a  note  after  it 
is  due,  is,  per  se,  such  as  to  render  the 
note  void,  oV  to  defeat  the  right  of  the 
plaintiff.  But  if  there  are  anterior  cir- 
cumstances, such  as  fraud  in  obtaining 
the  note,  the  fact  that  the  indorsee 
takes  it  when  overdue  is  a  circumstance 
of  suspicion  which  should  put  him  on 
inquiry,  and  leads  to  a  presumption 
that  he  knew  or  by  inquiry  might 
know  of  such  fraud,  and  is  deemed 
constructive  notice  of  it." 

Under  the  Alabama  statute  of  set -off 
where  A  and  B  make  a  note  jointly-  to 
C,  which  he  assigns  to  D,  who  brmgs 
an  action  upon  it  against  A  alone,  a 
note  made  by  C  and  assigned  to  B  be- 
fore notice  of  the  assignment  of  the 
former  note,  can  be  used  in  set-off. 
Winston  v.  Metcalf,  7  Ala.  837. 

Damages  sustained  by  the  makers  of 
a  promissory  note,  in  consequence  of  the 
breach  of  an  agreement  by  the  payees 
to  apply  the  proceeds  of  a  consignment 
of  wheat  to  the  payment  of  such  note, 
cannot  be  set  off  nor  made  the  sub- 
ject of  a  counterclaim,  in  an  action 
brought  upon  a  subsequent  note,  given 
by  the  same  makers,  to  the  payees  of 
the  first,  and  transferred  to  the  plaintiff 
after  maturity;  the  first  note  having 
been  collected,  and  the  second  being  a 
new  and  independent  security  and  rest- 
ing on  a  distinct  consideration.  Titus 
V.  Himrod,  39  Barb.  (N.  Y.)  581. 

The  maker  of  a  note  transferred  after 
TTiaturity,  cannot  set  off  against  it  a 
claim  against  the  payee  obtained  before 


the  transfer,  when  he  was  indebted  to 
the  payee  at  the  time  of  such  transfer, 
on  other  demands  exceeding  the 
amount  of  this  claim  against  the  payee. 
Collins  V.  Allin,  12  Wend.  (N.  Y.)3s6; 
27  Am.  Dec.  130. 

In  a  suit  against  the  maker  of  a 
pronyssory  note,  brought  by  an  in- 
dorsee who  received  it  from  the  payee 
after  nv^turity,  to  secure  a  debt  of  the 
payee  to  him,  and  with  the  obligation 
to  account  to  the  payee  for  the  balance 
of  the  note  after  the  discharge  of  the 
debt,  the  defendant  cannot  set  off  a 
claini  against  the  payee.  Trafford  v. 
Hall,  7  R.  I.  104 ;  82  Am.  Dec.  589. 

In  JVeiv  Hampshire  it  is  held  that  no 
set-off  will  be  allowed  against  an  in- 
dorsee of  a  negotiable  instrument  even 
though  he  takes  it  overdue.  Chandler 
V.  Drew,  6  N.  H.  469;  26  Am.  Dec.  704. 

A  set-off,  bona  fide  acquired  by  the 
maker  against  the  payee  of  a  note  be- 
fore notice  of  its  assigpiment  to  a  third 
person,  is  not  defeated  by  the  subse- 
quent discharge  of  the  payee  as  a  bank- 
rupt.    Harwell  v.  Steel,  17  Ala.  372. 

1.  Hooper  v.  Spicer,  2  Swan  (Tenn.) 
494;  Kennedy  v,  Manship,  i  Ala.  43; 
Stocking  T'.  Toulmin,  3  Stew.  &  P. 
(Ala.)  35;  McKenzie  v.  Hunt,  33  Ala. 
494;  Nixon  V,  English,  3  McCord  (S.  , 
Car.)  549;  Perry  v.  Mays,  2  Bailey  (S. 
Car.)  354 ;  Savage  v.  Laclede  Bank,  62 
Miss.  586;  Favorite  v.  Lord,  35  III.  142; 
Chandler  v.  Drew,  6  N.  H.469;  26  Am. 
Dec.  704. 

In  an  action  on  a  promissory  note  by 
a  certain  indorsee  or  transferee  against 
the  maker,  a  promissory  note  made  by 
the  plaintiff^s  immediate  indorsee  and 
another  person  payable  to  a  stranger,  is 
not  available  to  the  defendant  as  a  set- 
off.    Bostick  V,  Scruggs,  50  Ala.  10. 

In  an  action  to  foreclose  a  mortgage 
securing  promissory  notes,  the  mort- 
gagor cannot  set  off  demands  against 
an  intermediate  holdei  of  the  notes  and 
mortgage  unless  founded  on  an  agree- 
ment supported  by  a  new  consideration 
in  pursuance  of  which  the  intermediate 
holder  procured  the  notes,  or  which 
was  entered  into  by  the  parties  while 
the  notes  were  in  his  hands.  Brown  v. 
Scott,  87  Ala.  453;  Goldthwaite  v. 
National  Bank,  67  Ala.  549. 

In  a  suit  by  an  indorsee  against  the 
maker,  a  note  given  by  the  indorser  to 
the  defendant  not  mentioned  in  the  de- 
fendant's statement  cannot  be  allowed 
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lowed  in  many  of  these  States,  is  that  the  indorsee  of  an  over 
due  note  takes  it  subject  only  to  those  set-offs  which  arise  out  of 
the  note  transaction  itself.*  Only  such  claims  against  the  in- 
dorser  can  be  allowed  against  the  indorsee  of  an  overdue  bill  as 
were  due  the  defendant  at  the  time  of  the  indorsement.*    And 


in  set-off.  Hopkins  v.  Megguire,  35 
Me.  7$. 

In  an  action  by  indorsee,  the  maker 
may  set  off  a  note  of  plaintiff^s  indorser 
indorsed  to  defendant  with  notice  to 
plaintiff  before  his  suit  brought.  Snow 
V.  Conant,  8  Vt.  301.  See  Bliss  v, 
Houghton,  13  N.  H.  126. 

In  Massachusetts  the  indorsee  of  a 
promissory  note  overdue  takes  it  sub- 
ject to  any  payments  made  to  arvy  prior 
holder  and  to  any  right  of  set-off'^which 
the  maker  had  against  it  in  the  hands 
of  any  prior  holder.  Bond  v.  Fitzpat- 
rick,  4Gray  (Mass.)  89;  Baxter  v.  Lit- 
tle, 6  Met.  (Mass.)  10;  39  Am.  Dec. 
707;  Sargeqt  v. ,  Soutiigate,  5  Pick. 
(Mass.)  312;  16  Am.  Dec.  409. 

It  has  been  held  that  in  a  suit  against 
the  maker  of  a  promissory  note,  who 
took  it  overdue  as  collateral  security 
for  a  smaller  debt,  evidence  that  the 
plaintiff's  assignor,  while  holding  the 
note,  received  money  towards  its  pay- 
ment, the  amount  of  which  is  not 
exactly  proved,  and  after  assigning 
the  note  to  the  plaintiff,  declared  that 
it  was  paid,  is  competent  to  prevent  a 
recovery  of  a  gfreater  amount  than  the 
plaintiff's  own  debt,  and  any  payments 
specifically  proved  to  have  been  made 
to  such  assignor  while  he  held  tlje  note, 
are  admissible  in  further  reduction  of 
the  amount  to  be  recovered.  Bond  v. 
Fitzpatrick,  8  Gray  (Mass.)  536. 

In  Missouri,  the  defendant  may, 
under  Wagner's  Statutes,  1274,  ^  2,  set 
off  any  claim  which  he  may  have  had 
against  a  prior  holder.  Munday  v, 
Clements,  58  Mo.  577. 

But  this  case  was  overruled  in  part  in 
Cutler  V,  Cfook,  77  Mo.  388,  and  the 
defendant's  right  of  set-off  was  limited 
to  claims  connected  with  the  note  it- 
self. 

The  defendant  may,  in  an  action  by 
the  assignee  of  a  negotiable  note,  trans- 
ferred after  it  was  due,  under  fotva 
Code,  ^  2546,  set  up  as  a  counterclaim 
a  note  executed  'by  the  assignor  of  the 
note  sued  on,  and  assigned  to  the  de- 
fendant before  he  had  notice  of  the 
transfer  of  his  note  to  the  plaintiff. 
Downing  v.  Gibson,  53  Iowa  517. 

1.  Borrough   v.   Moss,    10   B.   &    C. 


307 


«;58;  21  E.  C.  L.  128;  Sturtevant  v, 
Ford,  4  M.  &  G.  lOP;  43  E.  C.  L.  61; 
Whitehead  v.  Walker,  10  M.  &  W.  698. 

A  similar  doctrine  prevails  in  Penn- 
sylvania, Hughes  V,  Large,  2  Pa.  St. 
103;  Clay  r.  Cottrell,  18  Pa.  St.  408; 
Long  V,  Rhawn,  75  Fa.  St.  128;  and  in 
Vermont^  Britton  r.  Bishop,  1 1  Vt.  70; 
Armstrong  v.  Noble,  55  Vt.  428;Haley 
V.  Congdon,  56  Vt.  65 ;  and  in  Mis- 
souri, Cutler  V,  Cook,  77  Mo.  388; 
Wheeler  v.  Barret,  20  Mo.  573;  Gullett 
V.  Hoy,  15  Mo.  399;  Unseld  V.  Ste- 
phenson, 33  Mo.  161;  Mattoon  r.  Mc- 
Daniel,  34  Mo.  138;  Arnot  v.  Wood- 
burn,  35  Mo.  99;  Haeussler  v,  Greene, 
8  Mo.  App.  451;  GrierV.  Hinman,  9 
Mo.  App.  213;  and  in  Connecticut, 
Robinson  v.  Lyman,  10  Conn.  30 ;  25 
Am.  Dec.  52;  Fairchild  v.  Brown,  11 
Conn.  26;  Culver  v.  Parish,  21  Conn. 
408;  Goodrich  v.  Stanley,  23  Conn. 
79;  Simpson  v.  Hall,  47  Conn.  417; 
and  in  Iowa,  Shipman  v.  Robbins,  10 
Iowa  208;  Whittaker  v.  Kuhn,  52 
Iowa  315;  and  in  Mary/and,  Annan 
V.  Houck,  4  Gill  (Md.)  325;  45  Am. 
iDec.  133;  Eversole  v.  Maull,  50  Md.  95. 

2.  5  Rob.  Pr.  975;  Davis  v.  Miller,  14 
Gratt.  (Va.)  9;  Ritchie  t;.  Moore,  5 
Munf.  ( Va.)  388;  7  Am.  Dec.  688;  Rob- 
inson V.  Perry,  73  Me.  168;  Robinson 
V.  Lyman,  10  Conn.  30;  25  Am.  Dec. 
52;  Baxter  v.  Little,  6  Met.  (Mass.) 
7;  39  Am.  Dec.  707;  Proctor  v.  Cole, 
115  Ind.  15;  Goldthwaite  v.  Bradford, 
36  Ind.  149;  Wood  V.  Brush,  72  Cal.  224; 
McAlpin  V.  Wingard,  2  Rich.(S.  Car.) 
547;  Gatewood  v.  Denton,  3  Head 
(Tenn.)  380. 

Upon  a  suit  in  equity  to  redeem  land 
from  a  mortgage  given  to  secure  ne- 
gotiable promissory  notes  brought 
against  one  to  whom  the  notes  were 
indorsed  and  mortgage  delivered  before 
the  notes  became  due,  but  to  whom  the 
mortgage  was  not  assigned  until  after- 
wards, the  plaintiff  cannot  set  off 
against  the  defendant  claims  upon  the 
mortgage  acquired  by  the  plaintiff  after 
such  indorsement  and  delivery  and  be- 
fore maturity  of  the  notes  or  assign- 
ment of  the  mortgage.  Breen  v, 
Seward,  11  Gray  (Mass.)  118. 

Where   the  maker  of  a  promissory 
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in  such  case  no  recovery  can  be  had  against  him  of  any  excesses 
above  the  amount  of  the  instrument  upon  which  he  sues.*  When 
a  bill  or  note  is  obtained  by  the  indorsee  without  valuable  con- 
sideration, any  set-off  may  be  used  against  it  in  his  hands  which 
would  have  been  available  against  the  payee.*  The  rule  as  to 
negotiiable  paper  assigned  without  indorsement  is  that  it  stands 
upon  the  same  footing  as  paper  not  negotiable.^ 

(3)  In  Suits  By  and  Against  Receivers — (See  also  RECEIV- 
ERS, vol.  20,  p.  135;  National  Banks,  vol  16,  p.  197).— The 
general  principle  governing  set-off  against  receivers  seems  to 
be  that  the  receiver  takes  the  property  over  which  he  is 
appointed  receiver,  subject  to  any  set-offs  which  the  defendant 


note  is  sued  hy  the  indorsee,  after  ma- 
turity, he  cannot  set  off  the  payee's 
note  which  he  purchased  before  the 
indorsement  of  his  own  note,  unless 
the  latter  note  were  due  when  he  re- 
ceived notice  of  such  indorsement. 
Chambliss  v.  Matthews,  57  Miss. 
306. 

The  insolvency  of  the  principal  at 
the  time  he  assigned  a  note  held  by 
him  against  the  surety  does  not  entitle 
the  latter  to  an  equity  against  the  note 
in  the  hands  of  the  assignee,  he  not 
having  paid  the  debt  for  which  he  was 
surety  until  after  he  had  notice  of  the 
assignment  Walker  v,  McKay,  2 
Mete.  (Ky.)  395. 

In  an  action  upon  a  note  brought  by 
the  payee  for  the  use  of  his  assignee 
against  the  maker,  the  note  having  been 
assigned  but  not  indorsed  after  due, 
and  it  not  appearing  that  the  payee 
was  insolvent  when  he  made  the  as- 
signment, the  maker  cannot  set  off 
money  paid  by  him  as  surety  for  the 
payee  aher  he  received  notice  of  the 
assignment,  although  the  money  paid 
was  upon  a  liability  entered  into  be- 
fore the  assignment,  but  which  had 
not  been  reduced  into  judgment 
against  the  surety  before  notice  of  the 
assignment  was  given.  The  maker 
had  no  demands  upon  the  payee  w^hen 
he  received  such  notice,  but  was  only 
contingently  liable  for  him.  Follett 
f .  Buyer,  4  Ohio  St.  586. 

The  maker  of  a  sealed  promissory 
note  before  notice  to  him  of  the  assign- 
ment thereof,  acquired  by  assignment 
an  interest  in  a  bond  given  by  the 
payee  of  the  note  to  a  third  person.  It 
was  held  in  a  suit  by  the  assignee  of 
the  note  against  the  maker,  that  the 
latter  might  set  off  his  fnterest  in  the 
bond.  Rider  v.  Johnson,  30  Pa.  St. 
190. 


In  Baxter  t-.  Little,  6  Met  (Mass.) 
7;  39  Am.  Dec.  70^,  it  was  held  that  the 
defendant  would  not  be  allowed  to  *-et 
off  a  claim  acquired  after  the  a$*i|:n- 
ment,  even  though  he  acquired  It  be- 
fore he  had  notice  of  the  assignment 
But  compare  Anderson  x*.  Vtn  Alen, 
12  Johns.  (N.  Y.)  343. 

The  defendant  pleaded  that  the  note 
in  suit  was  given  for  j*  debt  due  i 
third  person,  and  for  his  benefit,  and 
prayed  that  a  claim  since  acquired 
against  him  might  be  set  off,  HcM 
bad,  for  not  alleging  that  the  propertr 
of  the  note  wa^  not  in  the  plaint! it,  but 
the  third  person,  either  at  or  after  the 
defendant's  purchase  of  the  claim  ^et 
off.     Bullock   r.  Dunbar,  17  Tei.  243. 

1.  Norton  --.  Foster,  13  Kan.  44. 

8.  Bone  v.  Tharp,  63  Iowa  2Zi\ 
Ryan  V.  CheWs  13  Iowa  589. 

Plaintiff  sued  defendant  on  a  note 
made  by  him  to  her  husband  and  in- 
dorseei  by  the  latter  to  her ;  defendant 
alleged  that  the  transfer  was  fraudu- 
lently made  to  enable  the  husfonrtd  to 
avoid  paying  money  owed  by  him  t<y 
defendant,  and  asked  to  set  aff'his  claim 
against  the  note;  plaintiff  demurred. 
Held.,  that  the  demurrer  confesi^in^  the 
truth  of  the  answer,  plaintiff  would  be 
regarded  as  holding  the  note  in  trus^t 
for  her  husband,  and  defendant  would 
be  allowed  to  make  the  set-off.  Hill- 
house  r.  Adams,  57  Conn,  15a. 

Where  the  indorser  of  a  promissorr 
note  has  only  a  Hen  upon  a  part  of  t^r- 
amount  as  collateral  security  lor 
money  due  from  the  promisor,  a  debt 
due  from  the  promisor  to  the  maker  iA 
the  note  may  set  off  against  the  resi- 
due upon  motion,  though  such  debt 
consists  of  a  judgment  recovered  ]ti 
another  court.     Moodv  t-.  Towle,  ^  Me. 

8.  Simpson  t\  Hall,  47  Conn.  417. 
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might  have  set  up  against  the  original  owner.^     But  the  set-off 


1.  Colt  V.  Brown,  12  Gray  (Mass.) 
333;  Com.  V.  Phoenix  Bank,  11  Met. 
(Mass.)  139;  Com.  v.  Shoe,  etc.,  Ins. 
Co.,  112  Mass.  131;  Cook  v.  Cole,  55 
Iowa  70;  Berry  v.  Brett,  6  Bosw.  (N. 
Y.)627;  In  re  Middle  Dist.  Bank,  i 
Paige  (N.  Y.)  585;  Miller  v,  Franklin 
Bank,  i  Paige  (N.  Y.)  444;  Van  Wag- 
oner V,  Paterson  Gas  Light  Co.,  23  N. 
J.  L.  283;  Kinsler  v.  Pope,  5  Strobh.  (S. 
Car.)  126;  Cox  v.  Volkert,  86  Mo.  505; 
Fenn  Bank  v.  Farmers*  Deposit  Nat. 
Bank  (Pa.  1889),  3o  Atl.  Rep.  150; 
Clarke  v,  Hawkins,  5  R.  I.  219;  Naglee 
V,  Palmer,  7  Cal.  543. 

The  assignment  to  the  receivers 
passes  the  rights  and  property  o!  the 
corporation  precisely  in  the  same 
plight  and  condition,  and  subject  to  the 
same  equities,  as  they  were  held  by  the 
corporation.  Van  Wagoner  v.  Pater- 
son Gas  Light  Co.,  23  N.  J.  L.  283. 

In  an  action  by  an  assignee  for  bene- 
fit of  creditors  of  a  bank  to  recover  a 
balance  due  from  another  bank,  a  check 
drawn  on  the  insolvent  bank,  which 
came  into  the  hands  of  defendant  prior 
to  the  assignment,  and  to  which  no  de- 
fense is  set  up,  should  be  allowed  as  a 
set-off,  though  defendant  is  not  the 
owner  of  the  check,  but  holds  it  for  col- 
lection. Penn  Bank  v.  Farmers*  De- 
posit Nat.  Bank  (Pa.  1889),  20  Atl. 
Rep.  150. 

In  adjusting  the  concerns  of  a  bank, 
by  receivers  of  its  assets  appointed 
pursuant  to  the  provisions  of  Massa- 
chusetts Stats.  1838,  ch.  14,  the  bank  tax 
imposed  by  Rev.  Stats.,  ch.  9,  ^  i,  and 
ch.  36,  §  45,  and  due  from  the  bank, 
may  be  set  off  asalnst  money  due  from 
the  commonwealth  to  the  bank  on  loan; 
so  of  money  deposited  in  the  bank  by 
the  agent  of  Charles  River  Bridge,  in 
his  capacity  as  such  agent.  Com.  v. 
Phoenix  Bank,  11  Met.  (Mass.)  129. 

Where  a  bank  becomes  insolvent  and 
a  receiver  is  appointed  or  its  assets  are 
placed  in  the  hands  of  commissioners 
for  liquidation,  the  depositor  may  still 
set  off  his  deposit  against  his  indebted- 
ness. New  Amsterdam  Sav.  Bank  v. 
Tartter.  54  How.  Pr.  (N.  Y.)  385; 
Clarke  v,  Hawkins,  5  R.  I.  219;  Finnell 
V.  Nesbit,  16  B.  Mon.  (Ky.)  351;  Piatt 
T.  Bentley,  11  Am.  L.  Reg.  171. 

And  where  a  depositor  is  indebted  to 
a  bank  on  a  note,  and  before  the  note  is 
due,  the  banker  makes  an  assignment 
for  the  benefit  of  creditors,  the  deposit- 
or may  insist  that  the  note  be  paid  out 
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of  the  deposit.  McCagg  v.  Woodman, 
28  111.  84. 

A  debtor  to  a  bank,  whose  charter  is 
repealed,  has  an  equitable  right  to  off- 
set every  demand  which  he  had  against 
the  bank  at  the  time  of  the  repeal  of  its 
charter,  but  not  demands  which  he 
afterwards  purchased.  McLarm  v. 
Pennington,  i  Paige  (N.  Y.)  102. 

An  assignee  for  the  benefit  of  cred- 
itors, who  sells  the  assigned  stock  on 
credit,  cannot  create  an  offset  or  pay- 
ment in  reduction  of  the  price  by  in- 
curring liabilities  to  his  vendee,  who 
knew  of  the  trust,  for  articles  know- 
ingly furnished  for  his  personal  use 
and  not  on  account  of  the  trust  fund. 
Paige  V,  Stephens,  23  Mich.  357. 

It  is  said  by  Mr.  High  in  his  work  on 
Receivers,  that  where  the  receiver  is 
appointed  in  behalf  of  the  creditors,  a 
debtor  cannot  set  off  a  claim  against  the 
receiver  because  this  would  give  him  a 
preference  over  the  other  creditors. 
High  on  Receivers,  ^  252.  But  although 
the  above  doctrine  is  upheld  by  Mr. 
High,  in  which  he  seems  to  be  counte- 
nanced by  the  opinion  in  Clark  v. 
Brock  way,  3  Keyes  (N.  Y.)  13,  i  Abb. 
App.  Dec.  (N.  Y.)  351,  yet  it  is  doubt- 
ful whether  it  is  the  true  doctrine,  be- 
cause there  does  not  seem  to  be  any 
such  distinction  in  the  functions  of  re- 
ceivers. See  Receivers,  vol.  20,  p.  13. 
And  it  seems  to  be  discountenanced  by 
the  case  of  Jordan  v,  Sharlock,  84 
Pa.  St.  366.  It  would  seem  that  where 
the  claim  which  the  defendant  sets 
up  was  due  and  payable  before  the  re- 
ceiver was  appointed  it  would  be  a 
vested  right  which  the  appointment  of 
the  receiver  could  not  take  away.  The 
case  of  common  funds  such  as  savings 
bank  deposits,  constitutes  an  exception 
to  this  rule,  for  then  the  defendant  is 
entitled  to  a  pro  rata  share  of  the  fund 
after  all  claims  against  it  are  satisfied; 
and  as  he  is  entitled  to  this,  even  though 
it  exceeds  the  amount  originally  depos- 
ited by  him,  so  he  is  only  entitled  to 
this,  though  it  should  fall  below  the 
amount  originally  invested.  But  see 
Eastern  Bank  v.  Capron,  32  Conn.  639; 
Haxtun  v.  Bishop,  3  Wend.  (N.  Y.)  13. 
A  receiver  of  an  insolvent  corporation, 
suing  on  a  cause  of  action,  on  which 
the  company  itself  could  not  have  sued 
— e.  g.^  to  set  aside  a  transfer  or  recover 
back  payments  made  by  the  corpora- 
tion in  fraud  of  creditors — represents  the 
creditors,  not  the  corporation;  and  the 
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must  have  accrued  in  favor  of  the  defendant  before  the  proceed- 
ings  for  the  appointment  of  a  receiver  were  begun.*  The  fact 
however,  that  the  claim  for  which  suit  is  brought  has  not  become 
due  at  the  time  that  the  receiver  is  appointed,  will  not  prevent 
the  defendant  from  using  his  set-off;*  though  the  claim  must 
be  one  in  favor  of  the  original  owner,'  When  the  claim  against 
which  the  set-off  is  attempted  to  be  made  is  in  the  nature  of  a 
common  or  trust  fund — as,  for  example,  a  deposit  in  a  savings 
bank,  or  the  capital  stock  of  a  stockholder — no  set-off  can  be  used 
against  it  in  the  hands  of  a  receiver  * 


defendants  cannot  interpose  as  a  set- 
off a  claim  against  the  corporation. 
Osgood  V,  Ogden,  3  Abb.  App.  Dec. 
(N.  Y.)425. 

1.  In  re  Middle  Dist.  Bank,  i  Paige 
(N.  Y.)  585;  Van  Dyck  v,  McQuade, 
85  N.  Y.  616;  Diven  v,  Phelps,  34  Barb. 
(N.  Y.)  224;  U.  S.  Trust  Co.  v.  Harris, 
2  Bosw.  (N.  Y.)  75;  Singerly  v.  F'ox, 
75  Pa.  St.  113;  Chipman  v.  Ninth  Nat. 
Bank,  120  Pa.  St.  86;  Nettles  v.  Hug- 
gins,  8  Rich.  (S.  Car.)  273;  Holmes  v, 
Bullock,  4  Ala.  228;  Colt  v.  Brown,  12 
Gray  (Mass.)  233;  Case  v.  Cannon,  23 
La.  Ann.  112  ;  Clarke  v,  Hawkins,  5  R. 
I.  219.  See  Clark  v.  Brock  way,  3 
Keyes  (N.  Y.)  13';  i  Abb.  App.  Dec. 
(N.  Y.)  351.  In  this  case  the  defend- 
ant became  the  owner  of  a  set-oflf  after 
the  insolvent  had  made  an  assignment 
but  before  the  receiver  was  appointed. 
Held^  that  in  an  action  by  the  re- 
ceiver, the  defendant  could  not  set  it  up. 

In  an  action  by  an  assignee  for  the 
benefit  of  creditors  to  recover  from  the 
bank  a  balance  to  the  credit  and  sub- 
ject to  the  check  of  the  assignor  at  the 
date  of  the  assignment,  the  bank  can- 
not set  off  notes  or  drafts  indorsed  by 
and  discounted  for  the  assignor  before, 
but  maturing  after  the  assignment. 
Chipman  v.  Ninth  Nat.  Bank,  120  Pa. 
St.  86. 

The  debtor  of  an  insurance  company 
cannot,  after  the  insolvency  of  the  com- 
pany, purchase  a  claim  against  the 
company  and  set  it  off  to  the  full  amount 
against  his  debt  to  the  company,  but 
only  to  the  amount  to  which  he  would 
be  entitled  in  dividends  from  the  assets 
of  the  companv.  Long  v.  Penn.  Ins. 
Co.,  6  Pa.  St.  421. 

A  made  an  assignment  for  the  bene- 
fit of  his  creditors  and  among  the 
assets  assigned  was  a  note  by  B  to  him- 
self. B  had  paid  a  debt  after  the  as- 
signment, for  which  they  were  equally 
bound  before  the  assij^nment.  Held^ 
that  in  an   action  by    A's   receiver,  B 
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might  plead  A's  aliquot  part  of  said 
debt  as  an  offset  against  his  individual 
note  to  A  in  the  hands  of  his  assignee. 
Chenault  v.  Bush,  84  Ky.  528. 

One  who  rendered  legal  services  to  a 
corporation  upon  an  employment  br  its 
officers  during  the  pendency  of  an*  ac- 
tion for  the  appointment  of  a  receiver 
for  its  property,  and  before  the  property 
passed  under,  the  control  of  the  receiver, 
was  held  to  be  entitled  to  set  off  the 
value  of  such  services  against  an  ac- 
count due  by  him  to  the  corporation 
and  which  also  accrued  prior  to  the  re- 
ceivership, but  not  against  a  further 
account  which  accrued  during  the  ad- 
ministration of  the  receiver.  Cook  v. 
Cole,  S5  Iowa  70. 

2.  Berry  v.  Britt,  6  Bosw.  (N.  V.) 
627. 

8.  A  creditor  who  purchases  goods 
from  an  assignee  for  the  benefit  of 
creditors,  cannot  set  up,  in  the  wav  of 
counterclaim,  in  an  action  for  the 
price,  any  matters  which  accrued 
against  the  debt  or  before  its  assign- 
ment. Otis  XK  Shantz,  55  Hun  (N. 
Y.)  603.  See  also  James  v.  McPhee, 
9  Colo.  486 ;  Beeler  v.  Turnpike  Co., 
14  Pa.  St.  162. 

4.  Stockton  7'.  Mechanics',  etc.,  Sav. 
Bank,  32  N.  J.  Eq.  163;  Vanatta  r. 
New  Jersey  Mut.  L.  Ins.  Co.,  31  N. 
J.  Eq.  15;  Hannon  t.  Williams,  34  N. 
J.  Eq.  255  ;  Williams  v.  Traphageo,  38 
N.  J.  Eq.  57;  Sawyer  v.  Hoag,  17 
Wall.  (U.  S.)  610;  Lawrence  r.  Nel- 
son, 21  N.  Y.  158;  In  re  Empire  City 
Bank,  18  N.  Y.  199;  Wood  v,  Dura- 
mer,  3  Mason  (U.  S.)  308;  Hobart  r. 
Gould,  8  Fed.  Rep.  57;  Osbom  v. 
Bvrne,  43  Conn.  1^5;  21  Am.  Rep.641; 
Hillier  v,  Allegheny  Ins.  Co.,  3  Pa.  St. 
470;  Grissel's  Case,  L.  R.,  i  Ch.  52S; 
Black  &  Co's  Case,  L.  R.,  8  Ch.  App. 

254- 

It  seems  that  if  a  deposit  in  a  savings 
bank  were  made  for  the  purpose  oi 
applying     the     same     in    payment  of 
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(4)  In  Suits  By  and  Against  Trustees — (See  Trustees). — The 
defendant  in  an  action  by  a  trustee,  in  his  capacity  as  such,  has 
the  same  rights,  as  regards  set-off,  that  he  would  have  against  the 
cestui  que  trust.^  A  claim  which  the  defendant  has  against  the 
plaintiff  individually  cannot  be  set  off  against  a  claim  due  to  the 
plaintiff  as  trustee.*  Neither  can  a  claim  held  by  the  defendant 
as  trustee  be  set  off  against  his  individual  debt ;  *^but  he  may  set 
off  a  claim  due  him,  individually,  against  a  claim  due  by  him  as 
trustee.*  The  trustee,  when  called  upon  to  account  for  the  prop- 
erty intrusted  to  him,  cannot  set  off  an  independent  debt  due 
him  from  the  cestui  que  trust fi  , 


the  depositor's  indebtedness  to  that 
amount  and  the  officers  of  the  bank 
had  knowledge  of  such  purpose,  then 
set-off  maj'  be  allowed.  Osborn  v. 
Bvrne,  43  Conn.  155;  21  Am.  Rep. 
641.^ 

Where  a  stockholder  in  an  insolvent 
corporation,  who  was  indebted  to  the 
cor(>oration  in  the  sum  of  $1,000,  for 
unpaid  installments,  and  at  the  same 
time  held  a  claim  against  the  corpora- 
tion for  $1,150,  presented  his  whole 
claim  and  received  a  dividend  thereon 
from  the  effects  of  the  corporation — 
held,  that  he  could  not,  in  a  suit  by 
the  receivers  of  the  corporation  against 
him  to  recover  the  unpaid  installments, 
»et  off  the  balance  of  his  claim.  Hall 
V.  U.  S.  Ins.  Co.,  5  Gill  (Md.)  484. 

1.  Caines  v,  Brisban,  13  Johns.  (N. 
Y.)  9;  Hamilton  v.  Gunther,  32  N. 
Y.  22;  Litterer  v.  Berry,  4  Lea 
(Tenn.)  193;  Krause  v,  Beitel,  3  Rawle 
(Pa.)  199;  23  Am.  Dec.  113;  Campbell 
V.  Hamilton,  4  Wash.  rU.  S.)  93; 
Waddle  v.  Harbeck,  33  Ind.  231;  Jcnes 
r.  Hawkins,  17  Ind.  550  ;  Forkner  v, 
Dinwiddic,  3  Ind.  34;  Bedford  v.  Brut- 
ton,  I  Bing.  N.  Cas.  399;  27  E.  C.  L. 
433.  See  Wheeler  v,  Raymond,  5  Cow. 
(N.  Y.)  231. 

To  an  action  brought  by  or  against  a 
trustee,  a  set-off  may  be  made  of 
money  due  to  or  from  the  cestui  que 
trust.  Bac.  Abr.,  tit.  Set-off  (C), 
ciitHg  Bottimley  v,  Brooke,  M,  22  G. 
3,  C.  B.;  Rudge  v.  Birch,  M.  25  G.  3, 
B.  R.;  I  T.  R.  621.  See  i  M.  &  S. 
55 V  Canby  v.  Ridgway,  i  Binn.  (Pa.) 
496;  Ruggles  V.  Keeler,  3  Johns.  (N. 
^  )  263;  3  Am.  Dec.  482. 

The  bank  notes  of  the  Pennsylvania 
Bank  of  the  United  States  cannot  be 
set  off  to  a  note  sued  upon  by  the  trus- 
tees of  the  bank,  to  whom  it  had  been 
a^Mgned  for  the  payment  of  its  cred- 
itors.   Gee  V,  Bacon,  9  Ala.  699. 

It  was   formerly  held   in  Neiv  Tork 


that  in  a  court  of  law,  in  an  action  by 
one,  in  his  own  name,  for  a  debt  due  to 
him  in  trust  for  another,  the  defendant 
could  not  set  off  a  demand  against  the 
cestui  que  trust.  Thus,  in  an  action 
on  a  judgment,  in  the  name  of  the 
judgment  creditor,  for  the  benefit  of  an 
assignee  of  the  judgment,  the  defend- 
ant could  not  set  off  a  debt  due  to  him 
from  the  assignee.  Wheeler  v.  Ray- 
mond, 5  Cow.  (N.  Y.)  231 ;  9  Cow. 
(N.  Y.)  295. 

Where  land  is  conveyed  in  trust 
for  the  benefit  of  creditors,  and  the 
deed  includes  rents  already  due,  the 
tenant,  as  to  such  rents,  has  the  same 
right  of  set-off  against  the  demand  of 
the  trustee  that  he  would  have  had 
against  the  grantor.  Litterer  v.  Berry, 
4  Lea  (Tenn.)  193. 

Where  a  person  purchases  property 
held  in  trust  for  the  payment  of  the 
debt  of  the  mortgagor,  with  notice  of 
the  trust,  he  is  not  entitled  to  set 
off  debts  of  the  trustee  against  the 
cestui  que  trust.  Wolfe  v.  Bate,  9  B. 
Mon.  (Kv.)  208. 

2.  Mcpherson  f .  Ross,  i  Md.  181 ; 
Flournov  t^.  Jeffersonville,  17  Ind.  169; 
79  Am.  Dec.  468;  Falkland  v,  St.  Nich- 
olas Nat.  Bank,  84  N.  Y.  145;  Paige  v. 
Stephens,  23  Mich.  357;  Daniel  v. 
Wall,  80  Ga.  218;  Vason  v.  Beall,  58 
Ga.  500;  Wolfe  v.  Bate,  9  B.  Mon.(Ky.) 
208. 

8.  Wolf  t^  Beales,  6  S.  &  R.  (Pa.) 
242;  9  Am.  Dec.  425. 

4.  Pendergast  v.  Greenfield,  40  Hun 
(N.  Y.)  494. 

5.  Tagg  V,  Bowman,  99  Pa.  St.  376 ; 
Peters  v.  Nashville  Sav.  Bank,  86 
Tenn.  224. 

Where  money  was  placed  by  a  cor- 
poration in  the  hands  of  its  general 
manager,  as  trustee,  for  safekeeping 
and  to  be  disbursed  in  its  business,  such 
trustee  cannot  offset  a  debt  due  to  him 
by  the  corporation  against  the   moneys 
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(5)  In  Suits  By  and  Against  Executors  and  Administrators — 
(See  also  Executors  and  Administrators,  vol.  7,  pp.. 372, 388). 
— In  an  action  against  an  executor  or  administrator  in  his  official 
capacity,  the  defendant  may  set  off  all  claims  against  the  plaintiff 
which  his  testator,  or  intestate,  might  have  set  off  against  him.* 
Therefore,  the  claim  to  be  set  off  must  have  been  due  the  testa- 
tor or  intestate.* 

In  an  action  by  an  executor  or  administrator,  in  his  capacity  as 
such,  the  defendant  may  set  off  all  claims  which  he  might  have 
used  against  the  testator  or  intestate;'  but  the  claim  must  have 
existed  in  favor  of  the  defendant  against  the  testator  or  intestate 


in  his  hands,  after  a  voluntary  assign- 
ment by  the  corporation  for  the  benefit 
of  creditors.  First  Nat.  Bank  v,  Bar- 
num  Wire,  etc., Works,  58  Mich.  124;  55 
Am.  Rep.  660. 

1.  Bordman  v.  Smith,  4  Pick.  (Mass.) 
213;  Stickney  v.  Clement,  7  Gray 
(Mass.)  170;  Bosler  v.  Exchange  Bank, 
4  Pa.  St.  32;  Eyrich  v.  Capital  State 
Bank,  67  Miss.  60;  Percy  v.  Clury,  32 
Md.  245;  Hale  v.  Brown,  11  Ala.  87; 
Nehbe  v.  Price,  2  Nott  &  M.  (S.  Car.) 
328. 

In  an  action  against  the  executor  of 
bis  deceased  partner,  he  may  set  off  a 
debt  due  from  the  plaintiff  to  the  part- 
nership.   Burke   v,   Stillwell,  23  Ark. 

294- 

An  executrix  cannot  set  off  damages 
for  harassment  and  attorney's  fees 
paid,  against  a  claim  prosecuted  against 
the  estate  she  represents.  House  v. 
Collins,  42  Tex.  487. 

2.  Schofield  v.  Corbett,  11  Q^  B.  779; 
63  E.  C.  L.  778;  Watts  V,  Rees,  9 
Exch.  696;  Lamberton  v.  Freeman,  16 
N.  H.  547;  Mead  v.  Merritt,  3  Paige 
(N.  Y.)  402. 

8.  Bxocntors. — Conway  v,  Conway,  3 
Sandf.  (N.  Y.)  650. 

In  an  action  between  executors,  the 
contracts  of  their  testators  may  be  set 
off.    Young  V.  Hays,  2  Yeates  (ra.)  217. 

Administrators. — Knapp  v,  Lee,  3 
Pick.  (Mass.)  452;  Bordman  v.  Smith, 
4  Pick.  (Mass.)  212 ;  Adams  v.  Butts, 
[6  Pick.  (Mass.)  343;  M*Donald  v, 
Webster,  2  Mass.  499;  Jarvis  v,  Rogers, 
[5  Mass.  389;  McGinnis  v,  Allen,  3 
Swan  (Tenn.)  645;  Richardson  v.  Par- 
ker, 2  Swan  (Tenn.)  529;  Granger  v. 
Granger,  6  Ohio  35;  Traders'  Nat.  Bank 
V.  Cresson,  75  Tex.  298;  Smalley  v. 
Trammel,  11  Tex.  10;  Hosmer  v.  Mer- 
riam,  i  Root  (Conn.)  427;  Morrison  v. 
Jewell,  34  Me.  146;  Vincent  v,  Watson, 
40  Pa.  St.  306;  May  hew  v.  Flake,  2 
Nott  &  M.  (S.  Car.)   398;   Mathewson 


f.  Strafford  Bank,  45  N.  H.  104;  Rajr. 
Dennis,  5  Ga.  ^57";  Schoonover  v. 
Quick,  17  Ind.  190. 

Where  land  was  conveyed  subject  to 
a  mortgage  which  the  grantee  bj  the 
terms  of  the  deed  was  to  pay,  it  was 
held  that  the  mortgage  constituted  a 
demand  against  the  grantee  in  favor  of 
the  grantor  which  might  be  set  off  in 
an  action  by  the  personal  representa- 
tives of  the  grantee,  after  his  decease, 
against  the  grantor,  on  a  contract  for 
the  payment  of  money.  Rawson  v. 
Copland,  2  Sandf.  Ch.  (N.  Y.)  251. 

Where  a  judgment  was  rendered 
against  an  intestate  in  his  lifetime,  as 
principal  and  his  security,  which  judg- 
ment was  paid  by  the  security,  after 
the  death  of  the  intestate,  it  vJas  held 
that  such  security  could  set  off  such 
judgment  in  a  suit  against  him  by  the 
administrator  on  a  demand  due  the 
intestate.     Ray  v.  Dennis,  5  Ga.  357. 

The  defendant  in  an  action  b^  an  ad- 
ministrator may  use  his  set-off  though 
the  action  is  brought  within  the  time 
during  which  the  administrator  is  pro- 
tected by  statute  from  suits.  Cunning- 
ham V,  Baker,  2  Nott  &  M.  (S.  Car.) 

399. 

The  right  of  set-off  as  provided  in 
Vermont  Gen.  Stat.,  ^17,  ch.  53,  ap- 
plies only  to  cases .  where  the  adminis- 
trator brings  suit  before  the  commis- 
sioners appointed  to  adjust  claims  have 
acted.     Ewing  v.  Griswold,  43  Vt.  400. 

Against  Heir. — No  principle  or  prac- 
tice In  equity  will  enable  a  respondent 
to  set  off  a  debt  due  from  the  com- 
plainant's deceased  ancestor  on  the 
ground  that  the  complainant  is  in  pos- 
session of  lands  of  the  ancestor  which 
may  be  sold  to  satisfy  the  ancestors 
debts,  although  a  proceeding  is  pend- 
ing against  the  estate  to  ascertain  all 
claims  against  it,  and  to  subject  the  de- 
cedent's lands  to  payment  thereof. 
Scott  V.  Scott,  17  Md.  78. 
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in  his  lifetime,  and  not  merely  have  accrued  against  his  estate 
after  his  death.^  When  this  is  the  case,  the  fact  that  the  testator 
or  intestate  was  insolvent  will  not  deprive  the  defendant  of  his 
right  to  the  set-off:*  neither  is  it  necessary  for  the  defendant  to 

1.  Richardson  v,    Parker,   3     Swan     debt   due    the    intestate.      Barbee   v. 


(Tenn.)  529;  Mitchell  v,  Rucker,  23 
Tex.  66 ;  Smith  v.  Edwards,  i  Houst. 
( Del.)  437 ;  Dale  v,  Cooke,  4  Johns. 
Ch.  (K.  Y.)  11;  Jordan  v.  National, 
etc.,  Bank,  i3  Hun  (N.  Y.)  513;  Brad- 
ley r.  Angel,  3  N.  Y.  475;  Jordan  v. 
National  Shoe,  etc..  Bank,  74  N.  Y. 
467;  30  Am.  Rep.  319;  Root  v,  Taylor, 
20  Johns.  (N.  Y.)  137;  Mercein  v. 
Smith,  2  Hill  (N.  Y.)  210;  Kimball  v. 
Bellows,  13  N.  H.  i>8;  Stuart  v.  Com., 
8  Watts  (Pa.)  74;  Cramond  v.  Bank  of 
U.  S.,  I  Binn.  (Pa.)  64;  Irons  v.  Irons, 
5  R.  I.  264;  Armstrong  x\  Pratt,  2 
Wis.  299;  Mercer  r.  Lobit,  10  La.  Ann. 
47;  Convery  v.  Langdon,  66   Ind.   311. 

\xi  Alabama^  in  2in  action  by  the  exec- 
utor against  the  legatee  in  a  will  to 
recover  a  debt  due  the  estate,  the 
legacy  cannot  be  setoff  before  it  is  de- 
mandable  of  the  executor,  or  has  been 
assented  to  by  him.  Sorrelle  t'.  Sorrelle, 
5  Ala.  245. 

InsolTency.— Where,  after  a  suit  is 
commenced  by  an  administrator,  the 
estate  of  his  intestate  is  represented 
insolvent,  the  defendant  may  set  off  a 
note  against  the  intestate  which  falls 
due  pending  the  suit,  though  not  due 
and  payable  when  the  action  was  com- 
menced. Bigelow  V,  Folger,  2  Met. 
(Mass.)  255;  Boyden  v,  Massachusetts 
Mut.  L.  ins.  Co.  (Mass.  1891),  27  N. 
E.  Rep.  669;  contra^  Whitehead  v. 
Cade,  I  How.  (Miss.)  95;  Bosler  v. 
Exchange  Bank,  4  Pa.  St.  32. 

A  person  in  debt  to  an  insolvent 
succession  cannot  plead,  in  compensa- 
tion, judgments  which  he  subsequently 
acquired  against  it.  His  claim  must 
be  paid  in  the  same  proportion  with 
those  of  the  other  creditors  s^nd  ac- 
cording to  its  rank.  D wight  v.  Car- 
son, 2  La.  Ann.  459. 

A  debtor  to  an  insolvent  estate  can- 
not get  off,  against  the  claim  on  him,  a 
note  of  the  intestate's  transferred  to 
him  after  the  intestate's  death,  for  the 
full  amount  due  on  the  note,  but  only 
for  the  percentage  on  that  amount 
which  the  creditors  of  the  estate 
would  receive.  Happoldt  v.  Jones, 
Harp.  (S.Car.)  109. 

A  claim  fdr  funeral  expenses  may 
be  pleaded  as  a  set-off  in  a  suit  brought 
by  the  personal   representative  for  a 


Green,  86  N.  Car.  158. 

A  defendant  in  a  suit  by  an  adminis- 
trator, in  his  capacity  as  such,  cannot 
set  off  a  demand  of  his  against  the  in- 
testate for  money  paid  after  his  death 
by  the  defendant  upon  an  obligation 
entered  into  in  his  lifetime  as  security 
for  him.  Such  claims  look  to  the  gen- 
eral assets  for  satisfaction.  Granger 
V,  Granger,  6  Ohio  35. 

Under  the  New  Hampshire  statute 
of  set-off,  where  A  gave  a  note  payable 
to  B  and  C,  and  B,  having  died,  C  re- 
ceived the  amount  of  the  note,  in  an 
action  by 'b's  administrator  against  C 
to  recover  one-half  of  the  money,  it 
was  held  that  C  could  not  set  off  a 
claim  which  he  had  against  B*s  estate. 
Woodman  v.  Barker,  2  N.  H.  479. 

A  purchaser  of  land  at  an  adminis- 
trator's sale,  who,  after  his  purchase, 
bought  a  claim  due  from  the  testator 
in  his  lifetime,  which  had  been  allowed 
against  the  estate,  the  amount  payable 
on  which  was  not  then  determinable 
by  reason  of  the  unsettled  condition 
of  the  estate,  was  held  not  entitled  to 
set  off  the  claim  in  a  suit  for  the  pur- 
chase price  of  the  land.  Harding  v. 
Shepard,  107  111.  264. 

But  it  has  been  held  that  to  entitle 
a  defendant  to  a  set-off  against  an  ex- 
ecutor or  administrator,  it  is  not  neces- 
sary that  the  defendant's  debt  should 
have  been  actually  due  or  really  liqui- 
dated, at  the  death  of  ^he  testator  or 
intestate,  provided  it  has  become  due 
and  payable  at  the  time  the  suit  is 
brought  against  him  by  the  executor 
or  administrator,  so  that,  if  the  dece- 
dent had  lived,  and  had  brought  the 
suit  himself  at  the  time,  the  demand 
would  have  been  a  proper  subject  of 
offset.  Rawson  v.  Copland,  3  Barb^ 
Ch.  (N.  Y.)  166.  See  also  Bosler  v. 
Exchange  Bank,  4  Pa.  St.  32. 

Where  the  defendant  had  gone 
security  for  the  plaintifFs  intestate 
and  had  paid  about  twenty  dollars  for 
him  since  his  death,  he  may  set  off 
such  payments  when  sued  on  a  debt 
he  owed  the  estate  of  the  principal. 
Burtley  v.  Hollenback,  Wright  (Ohio) 
168. 

2.  Richardson  v,  Parker,  2  Swan 
(Tenn.)  529 ;  Light  r.  Leininger,  8  Pa. 
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present  his  claim  to  the  personal  representative  and  have  it  re- 
fused  before  pleading  it  as  a  set-off.^  Conversely  to  the  proposi- 
tion that  the  set-off  must  have  existed  against  the  testator  or 
intestate  in  his  lifetime,  in  order  to  enable  the  defendant  to  set  it 
up,  the  claim  for  which  suit  is  brought  must  have  been  due  the 
testator  or  intestate  in  his  lifetime.* 

Where  a  person  is  sued  for  a  claim  due  by  him  personally,  hecan^ 
not  set  off  a  debt  due  him  in  his  representative  capacity  ;3  nor 

St.  403;  Palmer  v,  Steiner,  68  Ala. 
400;  Walker  v.  Wigginton,  50  Ala.  579. 
In  Richardson  v,  Parker,  2  Swan 
(Tenn.)  529,  the  court  by  Caruthers, 
J.,  said :  "  The  objection  taken  to  it 
(the  set-off)  is  that  the  debt  against  the 
defendant  was  a  part  of  the  assets  to 
be  distributed  pro  rata  among  all  the 
creditors,  and  that  the  defendant's  ac- 
count must  be  filed  and  be^subject  to 
a  ratable  deduction  if  the  estate  turned 
out  to  be  insufficient  to  pay  all  the 
debts.  That  if  he  is  allowed^  to  plead 
his  account  as  a  set-off,  he  will,  in  that 
way,  get  the  whole  of  it  to  the  preju- 
dice of  other  creditors.  Though  this 
reasoning  is  plausible,  it  is  not  sound. 
The  notes  and  accounts  of  the  deceased 
are  not  assets  if  they  have  been  dis- 
charged by  payment,  the  creation  of 
adverse  accounts  or  otherwise.  It  is 
only  what  remains,  after  all  just  settle- 
ments with  the  debtors  of  the  estate, 
which  goes  into  the  fund  for  dis- 
tribution." 

1.  Smalley  r.  Trammel,  11  Tex.  10; 
Mitchell  V.  Rucker,  22  Tex.  66;  Ma- 
theson  v*  Strafford  Bank,  45  N.  H.  104. 

The  maker  of  a  promissory  note, 
the  payee  having  died  insolvent,  is  en- 
titled, in  a  suit  upon  the  note  brought 
by  the  administrator  of  the  insolvent 
estate,  to  set  off  demands  against  the 
estate  arising  out  of  a  breach  of  cove- 
nant in  a  conveyance  in  consideration 
whereof  the  note  was  given ;  even 
though  he  has  not  filed  his  claim  be- 
fore the  commissioners  of  insolvency. 
Morrison  v.  Jewell,  34  Me.  146. 

An  agreement  by  executors  or  ad- 
ministrators to  allow  a  set-off  will  be 
enforced  against  them.  Dickinson  t'. 
McDermott,  13  Tex.  248.  See  also 
Nims  V,  Rood,  11  Vt.  96;  34  Am.  Dec. 
669. 

A  demand  against  an  intestate  not 
exhibited  to  the  administrator  within 
two  years,  as  provided  by  New  Hamp- 
shire Laws  1822,  338,  ^18,  cannot  be 
set  off  to  an  action  by  the  administra- 
tor.    Jones  V.  Jones,  21   N.  H.  219. 

2.  Ezecutors.  —  Patterson   v.  Patter- 
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son,  59  N.  Y*  574;  17  Am.  Rep,  384. 
Merritt  v.  Seaman,  6  Barb.  (N.  Y.) 
330;  Steel   -'.  Steel,  12  Pa.  Si.  64* 

Adiiilal«tratori.--In  a  suit  by  an  ad- 
ministrator for  a  debt  tUae  the  estate  of 
the  decendent,  which  accrued  after  the 
death  of  the  intestate,  ihe  defendant 
cannot  set  off  a  debt  due  him  bv  the  in- 
testate before  his  decease.  "The  prin- 
ciple of  mulualitv,  in  such  cases,  re 
quires  that  the  debts  should  not  only  \yc 
due  to  and  from  the  same  pt  r>.on,  but  in 
the  same  c  a  p  ac ity .  D  a  \  h  u  ff  t .  Day h  u  ff^ 
27  Ind.  158;  We'lborn  i\  Coon,  57  Ind. 
270;  Harte  r.  Houchin,  ^o  Ind,  3:7; 
Bizzell  T^  Stone,  12  Ark.  37S :  MilU  r. 
Lumpkin,  1  Ga.  511;  44  Am.  Dec,f77; 
Crawford  i*  .  Beal,  Dudlev  (Ga.  :o4; 
Cook  V,  Lovell,  11  Iowa  Si;  Colby  v. 
Colby,  2  N.  !  1.419;  \Vulfer«ber;jer  r. 
Bucher,  10  S.  ^  R.  (Pa/  10;  Newhall 
V.  Turner ,  14  111.  338;  .Mken  z'  Bridg* 
man,  37  Vt.  249;  Brown  '\  Garlund,  i 
Wash.  (Va.)  217;  Rapier  v.  Holland, 
Minor  (.-Ma.)  176;  Burton  -".  Chinn. 
Hard.  (KvJ  260;  Shaw  :,  Gookin,  7  N. 
H.  16;  Fdy  -'.  Evan^f,  8  Wend.  1  N.  V  ) 

f30.     But  see   Anthony   -■,   l^liller,  Gi. 
)ec.  30. 

A  judgment  against  an  admimstrator. 
on  a  dehl  contracted  by  his  intestate, 
is  a  good  &et-off,  in  a  suit  instituted  b? 
him  on  a  note  payable  10  htmielf  tbr 
the  hire  of  a  slave  belon|;in^  to  the 
estate.     Cnibtree  t\  Cliatt,  22  Ala.  iSi. 

Where  an  administrator  sells  land 
subject  to  a  vendor's  lien*  and  arrets  to 
accept  the  outstanding  note  of  hi?  in 
testate  as  a  set-off  to  the  price,  this 
set-off  must  be  allowed  in  a  suit  by  the 
administrator  on  a  note  given  in  pay- 
ment for  the  lands.  Mc  Daniel  v. 
Hooks,  30  Ga.  981. 

Where  an  executor,  on  a  note  given 
to  him  as  executor,  for  a  debt  due  10 
his  testa tor^  brings  a  suit  in  his  own 
name,  a  debt  due  from  the  testator  can- 
not be  setoff.  Merritl  z\  Seaman, 6N. 
Y.  168. 

3.  Thomas  t'.  HopperJ  5  Ala*  443; 
White  V.  Word,  22  Ala.  442 ;  W(X)d  v. 
Hardy,   ti    La.   Ann.   760;    Doyley  :-. 
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can  his  personal  debt  be  set  off  against  him  in  an  action  by  him 
in  his  representative  capacity.*  Claims  which  a  personal  repre- 
sentative, as  such,  has  against  the  plaintiff  who  sues  the  personal 
representative  for  a  claim  due  from  him  in  his  representative 
character,  may  be  set  off  against  the  plaintifiP  The  personal  rep- 
resentative cannot,  in  an  action  against  him  in  his  representative ' 
capacity,  set  off  a  debt  due  him  personally.*  One  sued  on  a  per- 
sonal debt  cannot  set  off  a  debt  due  from  the  plaintiff  as  admin- 
istrator.* 

Heirs  and  distributees  cannot,  in  a  suit  by  the  administrator, 
set  off  the  share  of  the  property  they  will  be  entitled  to  on  final 
settlement,*  unless  the  amount  has  been  ascertained  and  ordered 
to  be  paid.*  But  in  an  action  by  an  heir  for  his  share  decreed  to 
be  paid  him,  the  administrator  may  set  off  a  debt  due  from 
such  heir  to  the  ancestor's  estate.'' 

(6).  In  Suits  By  and  Against  Husband,  Wife^  and  Husband  and 
Wife, — In  an  action  against  the  husband  for  his  own  debt,  he  is 
not  allowed  to  set  off  a  debt  due  to  him  in  the  right  of  his  wife.* 


Dovlcy,  3  McCord  (S.  Car.)  185; 
Scholfield  r.  Corbett,  6  N.  &  M.527; 
36  E.  C.  L.  443;  Blood  r.  Kane,  52  Hun 
(N.  Y.)  225. 

Where  an  administrator  ha$  settled 
his  final  account  and  charged  himself 
with  a  note,  such  note  becomes  his  own, 
and  in  an  action  against  him  by  the 
maker  he  may  set  off  the  amount. 
Hall  V.  Chenault,  13  Ala.  710. 

1.  Harbin  v.  Levi,  6  Ala.  399;  Meni- 
fee r.  Ball,  7  Ark.  520;  McCully  v. 
Silverburgh,  18  111.  306;  Wisdom  v. 
Becker,  52  111.  342 ;  M'Chesney  v. 
Rogers,  8  N.  J.  L.  272. 

An  action  instituted  by  L  upon  a 
single  bill  payable  to  *'L,  executor  of  B," 
is  an  action  in  his  own  right  to  which  a 
debt  due  frdpi  him  may  be  set  off,  and 
he  cannot  go  into  evidence  of  the  con- 
sideration of  the  bill  to  show  that  it 
was  given  for  a  debt  due  B  in  order  to 
exclude  the  set-off.  Turner  v.  Plow- 
den.  2  Gill  &J.  (Md.)  455. 

In  an  action  by  A  B  upon  a  note 
payable  to  "A  B,.  administrator,"  the 
individual  debts  of  A  B  may  be  set  off. 
Lacompte  v.  Seargent,  7  Mo.  351. 

2.  Pearson  v.  Darrington,  32  Ala. 
227;  Harris  v.  White,  5  N.J.  L.  422. 

3.  Stickney  v.  Clement^  7  '  Gray 
(Mass.)  170. 

A  debt  due  to  an  administrator,  in 
his  private  capacity,  cannot  be  set  off 
against  the  share  of  a  distributee  of  the 
estate.  Richbourg  v.  Richbourg,  i 
Harp.  Eq.  (S.  Car.)  168;  Bradshaw*s 
Appeal,  3  Grant  (Pa.)  Cas.  109. 

4.  Gourley  v.  Walker,  69  Iowa  80. 
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6.  Guthrie  v.  Guthrie,  17  Tex.  541; 
Irving  V.  DeKay,  10  Paige  (N.  Y.)  319. 

6.  Irving  v.  DeKay,  10  Paige  (N.  Y.) 

541- 

Where  the  administrator  has  been 
ordered  by  the  court  to  pay  over  the 
distributory  shares,  {he  defendant  may 
set  them  up.     Whaley  r.  Cape,  4  Mo. 

333- 

7.  Procter  v.  Newhall,  17  Mass.  81; 
Brown  v,  Mattingly  (Ky.  1891),  15  S. 
W.  Rep.  353.  See  also  Wilson  v.  Ed- 
monds, 24  N.  H.  517;  Galloney's  Ap- 
peal, 6  Pa.  St.  37;  In  reBogart,  28  Hun- 
(N.  Y.)  466. 

In  an  action  by  grandchildren  to  re- 
cover their  share'  of  the  estate,  the  ad- 
ministrator may  set  off  a  debt  due  by 
their  father  on  account  of  money  ad- 
vanced by  the  testator.  Earnest  r. 
Earnest,  5  Rawle  (Pa.)  313. 

When  a  certain  share  of  an  estate  is 
to  be  invested,  the  interest  to  be  paid  to- 
an  individual  during  his  lifetime,  and  at 
his  death  the  whole  share  to  be  paid  to 
his  children,  a  debt  due  to  the  testator 
by  such  individual  cannot  be  set  off 
against  such  share;  the  whole  must  be 
invested  and  the  children  are  entitled 
to  receive  it  without  reduction.  Voor- 
hees  r.  Voorhees,  18  N.  J.  Eq.  223. 

In  a  suit  by  husband  and  wife  to  re- 
cover a  legacy  bequeathed  to  the  wife- 
during  coverture,  it  was  held  that  a 
debt  due  from  the  husband  to  the  testa- 
tor in  his  lifetime  could  not  be  set  off. 
Wingate  v.  Parsons,  4  Del.  Ch.  117. 

8.  2  Chit.  Contr.  1280;  Paynter  v. 
Walker,  Bull.  N.  P.  179;  and  Cooke  v. 
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Much  less  can  the  husband  in  an  action  against  him  set  off  a  de- 
mand which  remains  the  separate  property  of  his  vdi^.^ 

And,  in  an  action  by  him  alone,  there  cannot  be  set  off  a  debt 
due  by  her  before  marriage.*  Nor  will  the  requirement  of  mutu- 
ality permit  a  set-off  of  a  claim  for  damages  (the  statute  permit- 
"ting  such  matter  to  be  set  off)  resulting  from  the  tortious  act  of 
the  plaintiff's  wife,  but  for  which  the  husband  is  not  liable* 

The  wife's  choses  in  action  do  not  by  marriage  become  the 
property  of  the  husband.  While  the  husband  may  make  them 
his  by  reducing  them  to  possession,  until  this  is  done  they  re- 
main the  property  of  the  wife.  So  with  regard  to  the  right  of 
set-off,  it  seems  that  in  an  action  by  the  husband  and  wife  for  a 
debt  due  to  tlie  wife  before  marriage,  the  defendant  might,  at 
common  law,  set  off  debts  due  the  wife  while  single.'*  But.  as 
long  as  such  debt  is  not  reduced  to  possession  by  the  husband, 
there  cannot,  in  an  action  thereon  by  the  husband  and  wife,  be 
set  off  a  debt  due  from  the  husband.^     If  the  husband  should 


Dixon,  Bull.  N.  P.  179;  Ex  parte  Blag- 
den,  2  Rose  249. 

It  has  been  held  that  in  an  action 
against  the  husband,  he  cannot  set  off  a 
judgment  recovered  against  the  plaintiff 
hy  himself  and  wife  for  slander  of  the 
wife.  Sutton  v,  Mandeville,  i  Cranch 
(C.C.)2. 

1,  Dolph  V,  Rice,  21  Wis.  590.  See 
Dickinson  v,  Owen,  11  Cal.  71. 

A  promissory  note  given  to  a  feme 
covert  for  money  belonging  to  her  be- 
fore her  marriage,  and  remaining  her 
separate  property  afterwards  under  the 
laws  of  Indiana^  cannot  be  pleaded  as 
a  bet-off  in  a  suit  against  the  husband. 
McCarty  v.  Mewhinney,  8  Ind.  513. 

2.  5  Rob.  Prac.  969;  2  Chit.  Contr. 
1 2S0.  See  Wood  v.  Akers,  2  Esp.  594. 
In  this  case  Eyre,  C.  J.,  said:  "For  a 
dtfbt  of  the  wife  dum  sola,  the  action 
muet  be  against  husband  and  wife,  and 
therefore  cannot  be  set  off  against  a 
claim  made  by  the  husband  alone,  and 
for  which  the  action  was  brought." 
But,  it  appearing,  in  this  particular 
ca$e,  that  the  husband,  after  the  mar- 
riage, had  ordered  the  debt  to  be  paid, 
and  thereby  made  it  his  own,  the  set-off 
was  allowed.  Eyre,  C.  J.,  continued : 
**  But  if  it  appeared  that  the  husband, 
after  the  marriage,  had  ordered  the 
debt  to  be  paid,  he  thereby  made  it  his 
owti,  and  it  could  be  set  off." 

It  has,  therefore,  been  laid  down,  as  a 
general  rule,  that  if  the  husband  has,  on 
some  new  consideration,  made  the  debt 
due  from  his  wife,  dum  sola,  his  own, 
so  that  the  wife  would  not  be  a  neces- 
sary party  to  an  action  for  the  recovery 
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thereof,  it  may  be  set  off  in  an  action 
by  the  husband  alone.  2  Chit.  Contr. 
1280;  Wood  T'.  Akers,  2  Esp.  N.  P.  594- 
See  Norris  f-.  Booth,  8  Ala.  907.  See 
also,  Mltchinson   v.   Hewson,  7  T.  R. 

348. 

8.  In  a  suit  at  law  on  a  note  given  for 

the  purchase -money  of  slaves  sold  and 
delivered  to  the  defendant,  damages  in 
respect  to  tliem,  resulting  from  the 
tortious  act  of  the  vendor's  wife  com- 
mitted In  his  absence,  cannot  be  al- 
lowed as  ft  discount  or  set-off,  it  not 
appearing  that  ihe  husband  consented 
to  the  tort,  or  gave  it  his  subsequent 
sanction.    Y aught  i'.  Wellborn,  16  All, 

377- 

4.  Where  a  suit  was  brought  against 
a  husband  and  wife  on  a  note  executed 
by  the  wife,  while  sole,  it  was  held  that 
the  husband  might  set  off  one  half  the 
amount  paid  by  him  on  a  judgment 
which  was  recovered  against  the  wife 
and  the  plaintiff  on  a  note  executed  bj 
them  jointly.  Johnson  f.  King,  20  Ala. 
270. 

5.  Tillett   r-.  Com.,  9   B.  Mon.  (Kj.) 

438. 

In  an  action  bv  husband  and  wife  on 
a  note  to  the  wife  while  single,  there 
cannot  be  set  off  a  sale  of  goods  to 
husband  and  wife,  which  is  the  hus- 
band*s  separate  liability.  Smith  r. 
Johnson,  5  flarr.  (Del.)  40;  Green  v. 
.Carson,  4  Mete.  (Ky.)  76;  Glasebrook 
V,  Rapland,  S  Gratt. '( Va.)  332. 

In  Actions  by  EustMJLd  ajid  Wife  for 
Legacy  to  Debtors  Wife. — At  common 
law  a  legacy  to  a  debtor^  wife  was  re- 
garded  ag    a   legacy   to   her   husband. 
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die  before  reducing  the  wife's  choses  in  action  to  possession,  such 
choses  remain  the  property  of  the  wife.  Accordingly,  in  an  action 
by  the  widow  upon  such  choses,  the  defendant  cannot  set  off  a 
debt  due  from  the  deceased  husband  of  the  plaintiff.^ 

In  an  action  on  a  note  made  payable  to  a  married  woman  after 
coverture,  the  right  to  set  off  may  depend  on  whether  the  hus- 
band treats  it  a%joiht  property  or  as  several.  If  he  chooses  to 
treat  it  as  several,  he  may  deal  with  it  ^s  his  own,  and  the  conse- 
quence of  his  so  treating  it  will  be  to  let  in  by  way  of  set-off  to 


But  in  equity  it  was  held  that  thie  wife 
was  entitled  to  a  support  for  herself  and 
her  children  out  of  such  legacy  before 
the  husband's  debt  could  be  applied  in 
extinguishment  thereof,  and  therefore 
the  executor  could  not  set  off  the  debt 
against  the  legacy  except  subordinate 
to  this  right  of  the  wife  to  her  own  and 
her  children's  support.  Elibank  v. 
MontolieUf  5  Ves.  737 ;  Carr  r.  Taylor, 
10  Ves.  574.  But  if  the  wife's  equity 
was  discharged,  as  by  her  death,  the 
legacy  became  the  absolute  property  of 
the  husband  subject  to  his  debt  Rank- 
ing 7'.  Barnard,  5  Madd.  32.  But  at  the 
present  time,  under  statutes  which  have 
been  enacted  in  most  of  the  United 
States,  a  bequest  to  a  married  woman 
becomes  her  own  separate  property, 
and,  therefore,  these  questions  do  not 
ordinarily  arise,  Crosswell  on  Ex.  & 
Adm.,  ^  484. 

Where,  in  an  action  by  the  husband 
and  wife  to  recover  a  legacy  bequeathed 
to  the  wife,  a  judgment  was  rendered  in 
their  favor  jointly,  this  was  held  not  to 
be  such  reduction  to  possession  b}'  the 
husband  as  to  authorize  the  set  off  of 
another  judgment  recovered  by  the  de- 
fendant against  the  husband  alone. 
Crittenden  v,  Alexander,  15  Gray 
(Mass.)  432.  The  court  by  Merrick,  J., 
said  :  "  The  amount  recovered  by  the 
plaintiffs  was  upon  a  claim  on  a  legacy 
bequeathed  to  the  wife;  and  although 
her  husband  had  such  interest  in  and 
right  to  it,  that  he  might  by  reduc- 
ing it  to  possession  make  it  his  own, 
yet,  until  he  did  that,  her  right  to  it 
was  not  extinguished.  In  fact,  he 
never  did  reduce  it  to  possession ;  for 
a  suit  in  the- name  of  himself  and  wife, 
and  a  judgment  thereon  jointly  in  their 
behalf,  will  not  have  such  an  effect. 
If  the  husband  should  in  such  case  die 
before  collecting  the  money  or  enforc- 
ing the  judgment,  the  wife  would  as 
survivor  take  the  whole  benefit  of  it, 
and  hold  it  to  her  own  sole  use ;  for 
her  interest  and  right  remain  until  the 


husband  has,  by  some  competent  and 
sufficient  act,  reduced  the  demand  to 
his  own  possession. 

"  A  legacy  to  the  wife  may  indeed, 
under  our  statutes,  be  taken  by  an  at- 
tachment in  a  suit  against  the  husband, 
and  transferred  by  virtue  of  it  in  pay- 
ment of  his  debts.  But  even  in  that 
case  it  is  held  to  be  a  chose  in  action, 
which  survives  to  the  wife  if  the  hus- 
band die  pending  the  suit  or  before 
levy  of  the  execution.  Up6n  his  decease, 
the  lien  created  by  the  attachment  is 
necessarily  dissolved ;  and  the  wife 
will  then,  as  survivor,  hold  and  re- 
cover the  legacy  to  her  own  use.  If 
there  be  no  collection  of  the  money 
due,  and  no  legal  assignment  or  trans- 
fer of  the  legacy,  nothing  short  of  a 
judgment  in  a  suit  by  the  husband  in 
his  own  name  for  its  recovery,  which 
he  might  undoubtedly  successfully 
prosecute,  will  amount  to  such  a  re- 
duction to  possession  as  will  bar  the 
wife's  right  of  survivorship."  But 
see  Tillett   v.  Com.,  9  B.  Mon.  (Ky.) 

438. 

In  a  proceeding  by  a  husband  to  re- 
cover a  legacy  to  his  wife,  it  was  held 
that  the  executor  might  set  off  a  bond 
given  by  the  husband  to  the  testator 
in  his  lifetime.  Lowman's  Appeal,  3 
W.&S.  (Pa.)  349. 

On  scire  /facias  by  husband  and  wife, 
on  a  recognizance,  to  recover  the 
wife's  distributive  share  of  an  estate,  it 
was  held  that  money  lent  to  her  hus- 
band before  the  recognizance  might 
be  set  off.  Wishart  v.  Downey,  15  S. 
&R.  (Pa.)77. 

1.  In  an  action  by  a  widow  for  her 
distributive  share  of  an  estate,  the  ad- 
ministrators cannot  set  off  a  debt  due 
from  the  husband  of  the  plaintiff,  he 
never  having  reduced  her  distributive 
share  into  possession  during  his  life. 
Flory  V,  Becker,  2  Pa.  St.  470. 

The  debt  of  a  husband,  during  cov- 
erture, cannot  be  set  off,  after  divorce, 
against  the  wife's  distributive  share  in 
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his  claim  any  debts  due  from  him.^  As  a  result  of  such  election, 
a  debt  due  from  the  wife  before  marriage  cannot  be  set  off  against 
his  claim.*  But  if,  on  the  other  hand,  he  elects  to  treat  it  as 
joint  property  of  himself  and  his  wife  in  her  right,  debts  due  her 
in  her  own  right  will  be  let  in.'  But  both  classes  of  debts  can- 
not be  set  off.  There  cannot,  where  the  wife  is  joined  with  the 
husband  in  an  action  on  a  promissory  note  m^e  to  her,  be  set 
off  a  debt  due  by  the  husband.*  Nor  can  there  at  common  law 
be  set  off  a  debt  due  by  the  husband  and  wife  jointly.* 

Where  the  action  is  to  recover  claims  owned  by  the  wife,  there 
can  be  no  set-off  of  claims  due  by  the  hiisband,  although  he  is  nomi- 
nally a  party  plaintiff  with  his  wife.*  The  husband's  liability 
cannot  be  set  off  against  the  claim  of  husband  and  wife  in  her 


her  father's  estate,  though  the  decree 
of  divorce  is  subsequent  to  the  intes- 
tate's death.  Fink  v.  Hake,  6  Watts 
(Pa.;  131. 

1.  See  Norris  v.  Booth,  8  Ala.  907. 

2.  Burrough  v.  Moss,  5  M.  &  R.  296; 
10  B.  &  C.  558;  21  E.  C.  L.  128.  See 
Norris  v.  Booth,  8  Ala.  907. 

3.  5  Rob.  Prac.  970. 

And  it  was  held  that,  in  an  action 
brought  by  the  original  obligees  of  a 
bond  to  the  use  of  a  feme  plaintiff  and 
her  husband,  an  account  may  be  set 
off  for  medical  services  rendered  her 
before  her  marriage.  Gary  v.  Johnson, 
72  N.  Car.  68. 

4.  If,  under  the  general  rule  that  a 
wife  may  join  her  husband  in  a  suit 
when  the  cause  of  action  will  survive 
to  her,  the  wife  is  joined  with  the  hus- 
band in  an  action  on  a  promissory  note 
made  to  her,  there  cannot  in  such 
action,  be  set  off  a  debt  by  the  hus- 
band; for  the  reason  why  a  husband 
may  join  his  wife  with  him  in  the  ac- 
tion is,  that  if  he  dies  before  judgment, 
the  right  of  action  will  survive  to  her, 
and  this  right  might  be  defeated  if  a 
set-off  against  a  husband  alone  could 
be  pleaded.  Norris  v.  Booth,  8  Ala. 
907. 

But  in  the  opinion  delivered  in  this 
case,  the  court  by  Ormond,  J.,  said : 
""He  [the  husband]  might,  if  he  had  so 
elected,  have  brought  the  suit  in  his 
own  name,  and  if  he  had  done  so,  a 
set-off  against  him  would  have  been 
good,  but  a  set-off  against  his  wife, 
when  sole,  could  not  have  been  re- 
ceived, because,  by  bringing  the  suit 
in  his  own  name,  he  had  elected  to 
treat  it  as  his  separate  property,  and 
therefore  a  set-off  not  due  in  the  same 
right  would  be  inadmissible." 

5.  Norris  i'.  Booth,  8  Ala.  907.     The 


318 


court  by  Ormond,  ]..  said:  "It  \i 
difficult  to  conceive  of  a  JQint  debt  due 
from  husband  and  wife,  which  could 
be  enforced  at  common  law,  A  joint 
promise  by  them  would  m  any  con- 
ceivable case  be  void  a  t  law  as  it  re- 
gards the  wife,  and  would,  in  effect,  b* 
the  promise  of  the  husband,  .  .  * 
which,  we  have  seen^  would  be  inad- 
missible as  a  set-off." 

6.  Hubby  7^  CampHn,  22  Tex.  5S:. 

Where  the  wile's  legacy  paid  to  the 
husband  was  overpaid,  the  excess  can* 
not  be  set  off  again&t  a  claim  by  hus- 
band and  wife  for  the  profitii  of  her  real 
estate  descended  from  the  teelalor. 
Mollan  V.  Griffith,  3  Paige  (N.  V ) 
402.  * 

A  debt  due  to  a  decedent  from  the 
husband  cannot  be  set  off  in  Penm^yl- 
vania  in  an  action  by  husband  and  wife 
for  money  bequeathed  by  decedent  trs 
the  wife  for  her  own  use/ which  in  thai 
State  is  considered  as  for  her  sepanie 
use.  Jamison  t\  Brady.  6  S.  &  R.  Pa.i 
466;  9  Am.  Dec.  4(10.  It  b  likewwe  in 
New  Hamp.<hire,  Pierce  r.  Dustin.  :4 
N.  H.  417. 

In  an  action  by  husband  and  wift  to 
recover  money  to  which  she  wa?  en 
titled  for  personal  services,  it  was  he^d, 
under  the  Counrctirut  act  of  iH'iin,  pro 
viding  that  money  or  other  proptfrtv 
acquired  by  a  married  woni;in  durin:; 
coverture,  by  her  perKonal  service^, 
shall  be  held  by  her  to  her  ^ok  iind 
separate  use*  that  a  claim  a^rainst  the 
husband  could  not  be  set  off  by  rhe  Je 
fendant.  Whiting  v.  Beckwith,  ji 
Conn.  596. 

It  was  held  that  a  bond  for  purchases 
made  at  an  estate  sale  cannot  be  set 
off  against  the  distributive  share  of  the 
purchaser's  wife  in  the  e?^tate.  Farrow 
V.  Farrow,  12  S.  Car.  168. 
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right  as  executrix  or  administratrix.^  And  where  the  husband 
is  joined  as  a  technical  party,  but  the  cause  of  action  is  only 
against  the  separate  property  of  the  wife,  debts  due  from  the 
plaintiff  to  the  husband  cannot  be  set  off.*  So  where  the  action 
is  against  husband  and  wife  for  the  husband's  individual  debt, 
there  cannot  be  set  off  a  claim  of  the  wife  against  the  plaintiff.* 
And  where  an  action  in  the  name  of  both  husband  and  wife  is 
really  to  recover  a  claim  due  the  wife,  there  can  be  no  set-off  of 
the  husband's  indebtedness.* 

Where  a  suit  is  brought  by  husband  and  wife  for  a  debt  due 
them  jointly,  a  claim  against  one  of  them  cannot  be  set  off.*  So 
in  an  action  by  husband  and  wife  on  a  note  executed  by  the  de- 
fendant to  them  as  joint  payees,  a  defendant  cannot  set  off  a  debt 
due  to  him  by  the  husband.® 

In  a  suit  by  a  wife  alone  to  enforce  a  demand  due  her  as  her 
separate  property,  there  can,  of  course,  be  no  set-off  of  a  debt 
due  from  the  husband.'' 


1.  Field  V,  Allen,  9  M.  &  W.  694. 
See  also  Warn  r.  Bickford,  7  Price 
550. 

2.  Carpenter  v,   Leonard,    5    Minn. 

Under  the  statute  of  lo-wa^  a  husband 
has  no  common  or  joint  interest  in  a 
right  of  action  accruing  to  the  wife  on 
account  of  a  tort  inflicted  against  her. 
Hence,  in  an  action  against  husband 
and  wife  jointly,  they  cannot  set  up  by 
war  of  set-off  or  cross -demand,  a  claim 
against  the  plaintiff  for  a  malicious 
prosecution  of  the  wife,  nor  a  claim  for 
damages  accruing  to  the  husband  for  a 
malicious  prosecution  of  his  minor 
children  or  himself  by  the  plaintiff. 
Musselman  v.  Galligher,  32  Iowa  383. 

But  where  A,  an  unmarried  woman, 
boarded  with  B,  a  married  woman,  and 
loaned  her  money  to  assist  her  in  im- 
proving her  separate  estate,  and,  subse- 
quently marrying,  together  with  her 
husband,  filed  a  bill  against  B  and  her 
husband  for  the  payment  of  a  note 
given  by  B,  praying  that  this  note 
might  be  paid  out  of  her  separate 
estate,  it  was  held  that  a  judgment  of 
the  husband  of  B  against  the  complain- 
ants recovered  for  the  board  of  A, 
might  be  set  off.  Lane  v.  Fallen,  16 
Md.  352. 

3.  It  was  held  that  the  defendant, 
who  was  sued  for  money  borrowed 
from  an  insurance  company,  could  not 
set  off  the  equitable  value  of  a  policy 
on  his  life  belonging  to  his  wife.  Ew- 
ing  V.  Coffman,  12  Lea  (Tenn.)  79. 

1  See  Alexander  v.  Meroney  (S. 
Car.),  9  S.  E.  Rep.  266. 


5.  And  a  joint  interest  in  husband 
and  wife  cannot  be  set  off  by  a  debt  due 
from  the  husband.  Glasebrook  v.  Rag- 
land,  8  Gratt.  rVa.)  332. 

In  New  York  in  1836,  although  hus- 
band and  wife  sued  jointly  on  the  cove- 
nant with  them  in  a  lease,  a  claim 
against  the  husband  was  allowed  as  a 
set-off,  on  the  ground  that  he  had  a 
right  to  the  rent,  and  might  have  sued 
therefor  alone.  Ferguson  v.  Lothrop, 
15  Wend.  (N.  Y.)  626. 
*«.  Bentz  V.  Bentz,  95  Pa.  St.  216; 
Wulschner  v.  Sells,  87  Ind.  71. 

7.  Parker  v.  Cochrane,  11  Colo.  363; 
Challiss  V,  Wvlie,  35  Kan.  506;  Paine 
V.  Hunt,  40  Barb.  (N.  Y.)  75;  Slote- 
man  r.  Thomas,  etc.,  Mfg.  Co.,  69  Wis. 

499- 

So,  in  a  suit  to  recover  rent  due  to 
the  separate  estate  of  a  wife,  a  demand 
against  her  husbahd  cannot  be  set  off 
although  he  had  been  authorized  bj' 
her  to  receive  the  rent  without  account- 
ing, and  although  he  has  offered  to 
allow  a  part  of  the  claim  against  him 
toward  the  debt  for  rent.  Naglee  v. 
Ingersoll,  7  Pa.  St.  185.  And  see  Fer- 
guson x\  Lothrop,  15  Wend.  (N.  Y.) 
625. 

As  a  married  woman  may  have 
money  separate  or  distinct  from  all 
right  or  control  on  her  husband's  part, 
a  writing  which  acknowledges  that  a 
certain  sum  was  borrowed  from  her, 
imports,  prima  facie,  that  the  money 
was  hers,  and  when  her  interest  is  not 
disaffirmed  by  the  husband  nor  the 
presumption  in  her  favor  otherwise  re- 
pelled,   there    cannot,     in    an     action 
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(7)  In  Suits  By,  Against y  and  Between  Principal  and  Agents 
Where  a  person  deals  with  one  whom  he  knows  is  acting  as  a 
mere  agent  in  the  transaction,  he  cannot,  in  an  action  by  the  prin- 
cipal, set  off  a  claim  due  him  by  the  agent  in  his  personal  capaci- 
ty.* Where,  therefore,  a  factor  sells  goods  as  factor,  whether  he 
discloses  the  name  of  his  principal  or  not,  the  purchaser  cannot, 
in  an  action  by  the  principal,  set  off  a  debt  due  to  him  from  the 
factor.*  And  this  is  so,  although  it  is  clear  that  the  defendant 
made  the  purchase  bona  fide.^  A  fortiori,  such  set-oif  will  not  be 
allowed  if  there  are  circumstances  showing  collusion  between  the 
factor  and  buyer.*  In  the  case  of  sale  of  goods,  it  is  sufficient  if 
notice  of  agency  is  given  the  purchaser  before  delivery*  and  ac< 
ceptance  thereof.*  A  person,  who  buys  goods  of  an  agent,  and, 
under  a  misapprehension  that  the  goods  belong  to  the  agent, 
gives  the  agent  credit  in  his  individual  capacity,  will,  ocverthikss, 
not  be  permitted  to  make  such  set-off»  if  the  misapprehension  is 
not  induced  by  the  principal.®  So,  it  was  held  that  where  an 
agent  has  authority  to  sell  personal  property,  but  having  neither 
possession  nor  the  indicia  of  ownership,  sells  in  his  own  name 
without  disclosing  his  principal,  the  purchaser  may  not  set  off  a 
debt  due  him  from  the  agent  in  an  action  by  the  principal  for  the 


brought   bj    her    after  her    husband's 

-  death,  be  set  off  a  debt  due  from  him. 

May  V.  Boisseau,  12  Leigh  (Va.)  513; 

Perkins  v.  Clements,  i  Pat.  &  H.  (Va.) 

149. 

In  an  action  brought  by  the  woman 
af^er  her  husband's  death  for  hei*  dis- 
tributive share  of  her  father's  estate,  it 
was  held  that  a  debt  due  to  the  dece- 
dent from  the  husband  cannot  be  set  off. 
Fink  V.  Hake,  6  Watts  (Pa.)  131. 

1.  Wilson  V,  Codman,  3  C  ranch  (U. 
S.)  193;  Reutchler  v,  Hucke,  3  111. 
App.  144;  Braden  v.  Louisiana  State 
Ins.  Co.,  I  La.  220;  20  Am.  Dec.  277; 
Atkinson  v.  Teasdale,  i  Bay  (S.  Car.) 
299;  Foster  v,  Hoyt,  2  Johns.  Cas.  (N. 
Y.)  327 ;  Dunn  v.  Wright,  51  Barb. 
(N.  Y.)  244;  Gordon  v.  Church,  2 
Cai.  (N.  Y.)  299;  Bliss  v.  Bliss,  7 
Bosw.  (N.  Y.)  339;  Godfrey  v,  Forrest, 
I  Bay  (S.  Car.)  300. 

If  the  insurer  knows  that  an  insur- 
ance, effected  in  a  broker's  name,  is  in 
reality  for  a  third  person,  the  insurer 
cannot  set  off  a  debt  due  him  by  the 
broker.  Gordon  v.  Church,  2  Cai. 
(N.  Y.)  299. 

2.  Baring  v.  Corrie,  2  B.  &  Aid.  137; 
Fish  V.  Kempton,  7  C.  B.  687 ;  18  L. 
J.  C.  P.  206;  62  E.  C.  L.687;  Dresser 
V.Norwood,  17  C.  B.  N.  S.  466;  112  E. 
C.  L.  466;  Turner  v,  Thomas,  L.  R.,  6 
C.  P.  610. 

A  planter  cannot  offset  against  ad- 


vance?, made  by  his  factors  through  in 
agent,  a  claim  against  the  agent 
White  -\  Tucker,  [O  La.  Ann,  654. 

The  defendant  was  a  person  whose 
busines!^  It  was  to  receive  money,  for 
cattle  sold  in  Smitbfield,  from"  the 
purchaser.  To  an  action  brought  bj 
the  owner  of  the  cattle  sold,  for  the 
money  so  received  by  the  defendant, 
the  latter  claimed  to'  set  ofl'  a  debt 
due  from  the  salesman  to  htm>*<'lL 
Evidence  was  offered  to  prove  that, 
by  the  universal  custom  of  the  mar- 
ket, the  defendant  was  considered  a^  the 
debtor  of  the  salesman,  and  no!  01  (he 
owner,  with  whom  he  bad  no  connec- 
tion. But  Lord  Kenyon  refused  the 
evidence*  remarking,  that  no  ru-torn 
could  deprive  the  plaintifT  of  that 
which,  by  the  law  of  the  land,  he  was 
entitled  to  receive;  and  he  dnek  u|ion 
the  defendant's  knowled^^e  that  he  re- 
ceived the  money  for  the  use  of  an 
other;  whirh,  he  said,  di>?tingui«'hed 
the  case  from  that  of  a  banker  ren-iv- 
ing  money  from  a  factor  whoi^e  prin* 
cipal  he  had  never  heard  of,  G^Mi.de 
V.  Jones,  Peake's  N,  P.  Ca.*.  J77. 

5.  Fish  r.  Kempton,  7  C.  B.6S;;  63 
E.  C.  L.  6S7. 

4.   Escot  V.  Mil  ward,  7  T.  R.  ih\Ah). 

6.  McLachlin  v.  Brett,  105  N.  V. 
391 ;  S  Bac.  Abr.  61^2, 

«.  Brown  f.  Morris,  83  N.  Car.  251. 
See,   to  the   same    effect,    Stewart  v. 
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contract  price.'  It  has  been  stated,  as  a  general  rule,  that  if  the 
buyer  has  such  opportunities  of  knowing  that  the  seller  is  but  an 
agent  as  to  put  him,  the  buyer,  on  his  inquiry,  then  he  is  pre- 
cluded from  making  any  set-off  against  the  agent  personally.* 

If  a  person  knows  that  he  is  dealing  with  a  mere  agent,  it  is  no 
matter  that  he  does  not  know  whose  agent  he  is ;  a  person  who 
contracts  with  an  agent,  knowing  him  to  be  only  an  agent,  but 
not  knowing  whose  agent  he  is,  cannot,  in  an  action  brought  by 
the  principal,  avail  himself  of  a  set-off  good  against  the  agent.* 

Because  of  these  considerations,  if  a  broker  sells  goods  in  his 
own  name,  the  purchaser  cannot,  except  under  extraordinary  cir- 


Woodward,  50  Vt.   78 ;  23  Am.    Rep. 
488. 

1.  Bernshouse  v.  Abbott,  45  N.  J. 
L.  531 ;  46  Am.  Rep.  789. 

2.  Whart.  Ag.,  §  406. 

Where  goods  are  sold  by  a  knou'n 
factor  of  a  house,  a  set-off  cannot  be 
made  against  them  by  the  purchaser,  for 
a  debt  due  from  the  factor,  in  his  own 
right,  if  the  goods  be  actually  those  of 
his  principal,  though  the  factor  do  carry 
on  business  for  himself,  and  nothing  be 
said  at  the  time  of  sale  respecting 
the  ownership  of  the  goods.  On  a  sale 
by  the  known  factor  of  a  house,  the 
principal  may  immediately  maintain 
an  action  against  the  vendee.  Browne 
V.    Robinson,    2    Cai.    Cas.    (N.   Y.) 

341. 

So,  in  Baring  v.  Corrie,  2  B.  &  Aid. 
137,  Coles  &  Co.,  who  were  brokers 
and  also  merchants,  sold  to  Corrie  & 
Co.,  in  their  own  names,  sugar  belong- 
ing to  Baring  Bro.  &  Co.,  who  brought 
this  action  for  the  price.  The  true 
nature  of  the  contract  was  entered  by 
Coles  &  Co.,  in  their  broker's  book, 
which  the  defendants  might,  if  they 
pleased,  have  seen ;  nor  had  Coles  & 
Co.  possession  of  the  goods,  which 
were  lying  in  dock,  whence,  by  usage 
of  the  docks,  they  could  not  have  been 
taken  without  the  order  of  the  plain- 
tiffs, whose  principal  clerk  signed  the 
delivery  order.  Under  these  circum- 
stances, the  court  held  that  the  defend- 
ants had  no  right  to  set  off  against  the 
plaintiff's  demand  for  the  price  of  the 
goods,  a  debt  due  from  them  to  Coles 
«  Co.  "  It  is  to  be  observed,"  said 
Bay  ley,  J.,  •*  that  the  plaintiffs  did  not 
trust  the  brokers  with  either  the  muni- 
ments of  title  or  the  possession  of  the 
goods.  There  is  another  circumstance 
bj  which  the  defendants  might  easily 
have  ascertained  whether  Corrie  &  Co. 
acted  as  brokers  or  not.     According  to 


the  usual  course  of  dealing,  a  broker  is 
bound  to  put  down  in  his  book  an  ac- 
count of  the  sales  made  by  him  in  that 
capacity,  so  that  if  the  defendants  had 
asked  to  see  the  book,  they  would  in- 
stantly have  discovered  whether  Coles 
&  Co.  acted  as  brokers  or  not.  I  there- 
fore think  that  the  plaintiffs  did  not,  by 
their  conduct,  enable  Corrie  &  Co.  to 
hold  themselves  out  as  the  proprietors 
of  these  goods,  so  as  to  impose  on  the 
defendants;  that  defendants  were  not 
imposed  on;  and  even  supposing  that 
they  were,  they  must  have  been  guilty 
of  gross  negligence." 

S.  Whart.  Ag.,  §  405;  Miller  v.  Lea, 
35  Md.  396;  6  Am.  Rep.  417 ;  Ilsley  v, 
Merriam,  7  Cush.  (Mass.)  242;  54 
Am.  Dec.  721 ;  Bliss  v.  Bliss,  7  Bosw. 
(N.  Y.)  339. 

So  a  plea  by  the  defendants  that  they 
did  not  know,  and  had  not  the  means 
of  knowing,  that  the  person  of  whom 
they  bought  the  goods  was  agent  for 
the  plaintiffs,  was  held  a  bad  plea  for 
not  averring  that  the  defendants  did 
not  know,  and  had  not  the  means  of 
knowing,  that  such  person  sold  the 
goods  to  them  as  a  mere  agent.  The 
court,  by  Willes,  J.,  said:  "Upon  the 
true  construction  of  this  plea,  taking 
all  the  averments  together,  it  is  quite 
consistent  that  the  seller,  Moll,  was  a. 
factor,  and  sold  the  goods  in  his  own 
name,  as  is  usual  with  factors,  and  yet 
that  the  defendants  may  have  bought 
the  goods,  well  knowing  that  Moll  was 
not  the  owner,  but  that  he  had  a  prin- 
cipal, though  they  did  not  know  who- 
that  principal  was.  This  would  satisfy 
all  the  averments  in  the  plea.  Indeed,, 
the  plea  studiously  avoids  averring 
that  which  is  the  gist  of  a  defense  of 
this  sort,  viz.,  that  the  defendant  knew 
nothing  of  itny  principal."  Semenza 
V.  Brinsley,  18  C.  B.  N.  S.  478;  34  L. 
T.  C.  P.  161 ;  X14  E.  C.  L.  467. 


22  C.  of  L.— 21 
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cumstances,  set  off  the  broker's  debt  in  a  suit  on  the  contract  by 
the  undisclosed  principal.* 

As  a  person  dealing  with  one  as  agent  cannot  set  off  claims 
against  such  agent  in  a  suit  by  the  principal,  so,  on  the  other 
hand,  where  the  principal  is  sued  by  such  person,  he  cannot  avail 
himself  of  a  claim  by  the  plaintiff  to  the  agent  who  transacted 
the  business.* 

Even  though  suit  is  brought  by  a  factor,  instead  of  the  princi- 
pal, for  the  price  of  goods  ostensibly  sold  by  him  as  agent,  the 
purchaser,  if  he  has  a  set-off  against  the  principal,  may  generally 
employ  it  in  such  suit  with  the  same  effect  as  if  it  were  brought 
by  the  principal.*  Thus,  if  a  sale  of  goods  is  made  by  an  auc- 
tioneer, who  sues  for  the  price  of  goods  sold  by  him  as  such,  the 
defendant  may  set  off  a  debt  due  him  from  the  principal  vendor.* 
It  may  be  stated,  as  a  general  rule,  that  an  agent,  if  he  sues  in  his 
own  name  for  a  claim  due  the  principal,  sues  as  trustee  for  the 
principal,  and  is  therefore  subjected  to  those  set-offs  that  apply 
against  the  principal.*  But  where  the  agent  conducting  the 
dealings  is  not  nrierely  the  representative  of  the  principal,  but  has 


1.  8  Bac.  Abr.  652  ;  2  Pars.  Contr.  743; 
Whart.  Ag.,  §  723;  Palej  Ag.,  340;  De 
Bonchout  T^  Goldsmid,  5  Ves.  211; 
Boyson  t.  Coles,  6  M.  &  S.  14 ;  Saladin 
V,  Mitchell,  45  111.  79;  Dunn  v.  Wright, 
51  Barb.  (N.Y.)  244;  Brokers,  vol. 
2,  p.  574,  n.  2.  See  Moore  v.  Clem- 
entson,  2  Campb.  22 ;  Graham  v. 
Duckwall,  8  Bush.  (Ky.)  12. 

The  distinction  between  a  factor  and 
a  broker  is  noticed  by  Abbott,  C.  J., 
and  Ba^'ley,  J.,  in  Baring  v,  Corrie,  2 
B.  &  Aid.  137.  Abbott,  C.  J.,  lays : 
"The  distinction  between  a  broker  and 
a  factor  is  not  merely  nominal,  for 
they  differ  in  many  important  partic- 
ulars. A  factor  is  a  person  to  whom 
goods  are  consigned  for  sale  by  a  mer- 
chant residing  abroad,  or  at  a  distance 
from  the  place  of  sale,  and  he  usually 
sells  in  his  own  name,  without  disclos- 
ing that  of  his  principal ;  the  latter, 
therefore,  with  full  knowledge  of  these 
circumstances,  trusts  him  with  the  ac- 
tual possession  of  the  goods,  and  gives 
him  authority  to  sell  in  his  own  name. 
But  the  broker  is  in  a  different  situa- 
tion ;  he  is  not  trusted  with  the  posses- 
sion of  the  goods,  and  he  ought  not  to 
sell  in  his  own  name.  The  principal, 
therefore,  who  trusts  a  broker,  has  a 
right  to  expect  that  he  will  not  sell 
in  his  own  name."  And  referring  to 
the  cases-  cited  in  which  set-off  had 
been  allowed,  the  chief-justice  said 
that  "  in  all  the  cases  cited,  the  factor 
was  in  actual  possession  of   the  goods, 


and  the  purchaser  could  not  know 
whether  they  belonged  to  him  or  not, 
and  at  all  events,  they  knew  that  he 
had  a  right  to  sell  the  goods."  Bayley, 
J.,  said  :  *♦  It  is  besides  to  be  observed 
that  the  plaintiffs  did  not  trust  the 
brokers  with  either  the  muniments  of 
their  title,  or  the  possession  of  the 
goods,  as  was  done  both  in  the  case  of 
Rabone  v.  Williams  (reported  in  a 
note  to  George  r.  Claggett,  7  T.  R. 
339),  and  that  of  George  t-.  Claggett, 
7  T.  R.  339." 

2.  Thus,  the  maker  of  a  note,  who 
put  it  into  the  hands  of  a  broker  for 
sale  or  advances,  when  sued  by  one 
who  has  advanced  money  upon  it,  can- 
not set  off  a  debt  due  from  the  plaintiff 
to  the  broker.  Carman  t*.  Garrison,  13 
Pa.  St.  158. 

S.  Whart.  Ag.,  §  755,  citing  Atkyns  v. 
Amber,  2  Esp.  493;  Coppin  v.  Walker, 
7  Taunt.  237;  Leeds  v.  Marine  Ins.  Co., 
6  Wheat.  (U.  S.)  565. 

4.  Jarvis  v.  Chappie,  2  Chit  3S7;  18 
E.  C.  L.  373. 

5.  Whart.  Ag.,  §  447;  Story  Ag., 
§  404;  Coppin  V.  Walker,  7  Taunt.  237; 
Coppin  V.  Craig,  7  Taunt.  243;  Stenvart 
r.  Aberdeen,  4  M.  &  W.  218. 

Where  an  insurance  was  affected  by 
an  agent,  for  the  benefit  of  whom  it 
concerned,  and  the  agent  brought  an 
action  on  the  policy,  in  his  own  name, 
against  the  underwriters,  for  the  bene- 
fit of  the  owners  of  the  ship,  it  \va8 
held  that  the  underwriters  could  not 
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acquired  some  interest,  or  lien,  or  other  claim  in  virtue  of  his 
agency,  he  is  entitled  to  protection  to  the  extent  thereof  against 
both  the  principal  and  the  other  contracting  party.  Thus,  for 
example,  a  factor,  or  other  agent,  has  a  lien  for  his  commissions 
and  advances  upon  the  goods  intrusted  to  him  for  sale,  and  when 
he  has  sold  the  goods,  this  lien  will  attach  upon  the  price  in  the 
hands  of  the  purchaser.  In  such  case,  the  purchaser  cannot  set  off 
against  the  principal  so  as  to  defeat;,  the  agent's  claim.*  But  the 
rule  is  otherwise  where  the  purchaser  had  no  notice  of  the  agent's 
claim,  and  made  the  purchase  in  reference  to  his  claim  against  the 
principal ;  to  entitle  the  factor,  or  other  agent,  in  such  case,  to 
this  privilege,  he  must  give  notice  of  his  claim  to  the  purchaser 
before  the  right  of  set-off  attaches.* 

Where  a  person  who,  as  agent  for  another,  has  had  dealings 
with  the  defendant,  sues  for  a  claim  due  him  in  his  own  right  and 
not  as  the  representative  of  a  principal,  the  defendant  cannot 
set  off  his  claims  against  the  principal.*  And  where  such  person 
is  himself  sued  for  a  claim  against  him  in  his  own  person,  he  can- 
not set  off  a  debt  due  his  principal.* 

After  having  stated  the  application  of  the  rule  of  mutuality 
respecting  set-off  where  a  person  has  dealt  with  an  agent  as  such, 
the  right  of  set-off  where  a  person  has  dealt  with  an  agent  sup- 
posing him  to  be  the  sole  principal,  may  be  considered.  In  gen- 
eral, if  the  agent  is  the  supposed  principal,  the  person  dealing 
with  him  has  a  right  to  consider  him  to  all  intents  and  purposes 
the  principal,  and  is  entitled  to  the  same  right  of  set-off  as  if  the 
agent  were  the  true  and  only  principal.*  It  is  immaterial  whether 
the  suit  be  brought  in  the  name  of  the  principal  or  of  the  factor 
or  agent.®  Where  a  factor  dealing  for  a  principal  conceals  that 
fact  and  sells  and  delivers  goods  in  his  own  name,  it  is  now  a  well- 
established  rule  that,  though  the  real  principal  may  bring  an 
action  upon  such  contract  against  the  purchaser,  the  latter  may 


set  off  debts  or  demands  due  from  the 
agent,  in  his  own  right,  against  the 
amount  claimed  for  the  loss.  Hurlbert 
V.  Pacific  Ins.  Co., 2  Sumn.(U.  S.)47i. 

1.  Story  Ag.,  §  407 ;  Drinkwater  v, 
•  Goodwin,  Cowp.  256;  Hudson  v. 
Granger,  5.  B.  &  Aid.  27;  7  E.  C.  L. 
10. 

In  a  recent  case,  the  principal,  a 
manufacturing  company,  was  in  debt 
to  the  defendants,  which  debt  the 
latter  endeavored  to  set  off  against  the 
agent  in  a  suit  by  him  for  goods  sold. 
It  appeared  that'  the  plaintiff  made 
advances  to  the  company  on  the  goods, 
and  was  to  be  reimbursed  out  of  the 
proceeds  of  sale;  "he  was  conse- 
quentlT,"said  the  court'  "not  simply  the 
agent  of  the  company,  but  he  had  an 
interest  of  his  own  in  the  proceeds  of 


the  sale,  and  there  would  be  no  equity 
in  allowing  his  vendees  to  retain  out 
of  the  proceeds  of  the  goods  thus  con- 
signed to  and  sold  by  him,  and  upon 
which  he  had  a  right  to  rely  for  the 
reimbursement  of  his  advance  inde- 
pendent of  claims  which  his  vendees 
might  have  against  his  consignors/* 
Young  V.  Thurber,  91  N.  Y.  388. 

2.  Story  Ag.,  §  407,  citing  Drink- 
water  V,  Goodwin,  Cowp.  251 ;  Coppin 
V,  Walker,  7  Taunt.  237 ;  Coppin  v. 
Craig,  7  Taunt.  243;  Atkyns  v.  Amber, 
2  Esp.  493. 

3.  Miller  v.  Mickel,  9  Colo.  331 ; 
Granger  v.  Hathaway,  17  Mich,  500. 

4.  Wood  V.  Davis,   15   N.  Y.   Supp. 

554- 

5.  Whart.  Ag.,  p.  276. 

6.  Story  Ag.,  ^^  404,  419,  444. 
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set  off  any  claim  he  may  have  against  the  factor,  in  answer  to  the 
demand  ^f  the  principal.*  This  rule  is  to  prevent  the  hardship 
under  which  a  purchaser  would  labor,  if,  after  being  induced  by 
peculiar  considerations,  such,  for  instance,  as  the  consciousness 
of  possessing  a  set-off,  to  deal  with  one  man,  he  could  be  turned 
over  and  made  liable  to  another,  to  whom  those  considerations 
would  not  apply,  and  with  whom  he  would  not,  perhaps,  willingly 
have  contracted.  As  may  be  seen  from  what  has  been  above 
stated,  this  right  of  set-off  has  been  restricted  to  those  cases  where 
this  reason  will  apply.  It  has  been  enunciated  as  a  general  rule 
by  good  authority,  that,  in  order  to*  entitle  the  defendant  to  the 
benefits  of  the  above  rule,  the  defendant's  plea,  if  special,  must 
show  that  the  contract  was  made  by  a  person  whom  the  plaintiff 
had  intrusted  with  the  possession  of  the  goods ;  that  that  person 
sold  them  a$  his  own  goods  in  his  own  name  as  principal,  with  the 
authority  of  the  plaintiff ;  that  the  defendant  dealt  with  him  as 
and  believed  him  to  be  the  principal  in  the  transaction,  and  that 
before  the  defendant  was  undeceived  in  that  respect  the  set-off 
accrued.* 

In  explanation  of  the  statement  that  the  agent  must  have  made 
the  sale  in  his  own  name  with  the  authority  of  the  plaintiff,  it 
may  be  said  that  constructive  authority  is  sufficient;  if  the 
goods  are  intrusted  to  a  factor,  who  has  by  custom  an  implied 
authority  to  sell  in  his  own  name,  the  right  to  set  off  is  not  affected 
by  the  fact  that  the  factor,  in  selling  in   his  own  name  without 


1.  The  rule  given  in  the  text  was 
stated  hy  Lord  Mansfield  as  early  as 
the  year  1738.  Rabone  r.  Williams,  7 
T.  R.  360,  n.  After  having  been  fre- 
quently acted  upon  at  Nisi  Prius,  this 
principle  was  at  length,  in  the  year 
1797,  confirmed  by  the  full  CJourt  of 
King's  Bench  in  a  case  where  it  was 
decided  that  if  the  factor  sells  goods  as 
his  own  and  the  buyer  knows  nothing 
of  any  principal,  the  buyer  may  set  off 
any  demand  he  may  have  on  the  factor 
against  the  demand  for  the  goods  made 
by  the  principal.  George  v.  Claggett,  7 
T.R.359;  Peake's  Add,  Cas.  131;  2  Sm. 
L.  C.  (8th  Am.  ed.)  118.  The  princi- 
ple stated  in  this  decision  has  since 
been  frequently  applied  both  in  En- 
gland and  the  United  States.  Carr 
V,  Hinchliff,  4  B.  &  C.  551;  10  E.  C.  L. 
408;  Blackburn  r.  Scholes,  2  Campb. 
343;  Pigeon  V,  Osborn,  12  A.  &  E.  715; 
40  E.  C.  L.  166;  Taylor  v.  Kymer,  3  B. 
&  Ad.  334;  23  E.  C.  L.  81;  Bastable  v. 
Poole,  5  Tyr.  in;  Purchell  r.  Salter,  9 
Dow.  520;!  Q^B.  197;  41  E.  C.  L.  501 ; 
Dresser  r.  Norwood,  14  C.  B.  N.  S, 
574;  108  E.  C.  L.  572;  Ex  parte  Dixon, 
4  Ch.  Div.  133;  In  re  Henley,  Borries 
V,   Imperial   Ottoman    Bank,  L.   R.,  9 


C.  P.  38;  7  Moak's  Rep.  138;  Oulds 
V.  Harrison,  ro  Exch.  572;  Gardner  r. 
Allen,  6  Ala.  187;  41'  Am.  Dec  45; 
Ruan  x\  Gunn,  77  Ga.  53;  Stinson  r. 
Gould,  74  111.  80;  Huntington  v.  Knox, 
7  Cush.  (Mass.)  371 ;  Greene  v.  Chick- 
ering,  xo  Mo.  109;  Pratt  v.  Collins,  :o 
Hun  (N.  Y.)  126;  Hogan  r.  Shorb,  24 
Wend.  (N.  Y.)  458;  Bannerman  :-. 
C^ackenbush,  11  Daly  (N,  Y.)  529; 
Frame  v.  William  Penn  Coal  Co.,  97 
Pa.  St.  309;  Conyers  v.  Magrath,  4 
McCord  (S.  Car.)  392. 

So  it  was  held  that,  if  an  agent  cm- 
ployed  to  collect  money  and  remit  it  to 
his  principal,  should  lend  it  to  a  person 
to  whom  he  is  indebted  in  a  larger 
amount,  the  latter,  if  he  has  no  knoMrl- 
edge  that  the  money  does  not  belong 
to  the  agent,  may  retain  it  as  a  set-off, 
and  may  resist  a  suit  therefor  by  the 
principal,  although  notice  of  the  claim 
of  the  principal  is  given  to  him  before 
the  suit  is  brought.  Lime  Rock  Bark 
V.  Plimpton,  17  Pick.  (Mass.)  159;  28 
Am.  Dec.  286. 

2.  See  5  Rob.  Prac.  083;  Ev.  Ag. 
397;  Isberg  T'.  Bowden,  o  Exch.  859; 
Semenza  v.  Brinslev,  18  C.  B.  X.  S. 
467;34L.  T.  C.P.  161;  114  E.C.  L.467: 
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disclosing  the  agency,  is  acting  in  contravention  of  the  express 
directions  of  his  principal.^  • 

It  seems  to  be  sufficient  if  the  plea  states  that  the  defendant 
did  not  know  that  the  person  with  whom  they  dealt  acted  as  a 
mere  agent :  it  is  not  necessary,  in  such  plea,  to  state  that  the 
defendant  had  no  means  of  knowing  that  he  acted  in  such 
capacity.* 

Where  an  agent  does  not  disclose  his  agency,  and  thereby 
becomes  liable  on  a  contract  made  for  the  benefit  of  a  third  per- 
son, he  cannot,  in  a  suit  on  such  liability,  set  off  a  debt  due  by  the 
plaintiff  to  the  undisclosed  principal.^  But  it  has  been  said  by 
good  authority  that,  as  a'result  of  his  liability,  he  has  the  right  to 
set  off,  in  such  action,  his  own  claim  against  the  plaintiff's.*  It 
has  been  said  that  if  a  factor  is  employed  to  sell  goods,  and  he 
sells  them  in  his  own  name,  not  disclosing  the  fact  of  the  agency, 
he  may  set  off  the  price  of  the  goods  against  a  debt  personally 


Borries  v.  Imperial  Ottoman  Bank,  L. 
R.,9C.  P.  3S;  43  L.  J.  C.  P.  3;  7 
Moak's  Rep.  38. 

1.  Where  no  limitation  of  an  agent's 
authority  was  disclosed  to  the  buyer  a 
set-off  of  a  debt  due  from  the  agent  was 
held  a  good  defense  to  a  claim  by  the 
principal  against  the  buyer,  even 
though  the  agent  was  under  an  agree- 
ment with  his  principal  not  to  sell  in 
his  own  name.  Ex  parte  Dixon,  In  re 
Henley,  4  Ch.  Div.  133;  46  L.J.  Bank. 
20:  35X.  T.  N.  S.  644;  Borries  v.  Im- 
perial Ottoman  Bank,  L.  R.,  9  C.  P.  38. 

2.  Borries  v.  Imperial  Ottoman 
Bank,  L.  R.,  9  C.  P.  38;  43  L.  J.  C.  P. 
3;  7  Moak's  Rep.  138.  In  this  case 
there  was  an  account  for  goods  sold 
and  delivered.  To  this  the  defendants 
pleaded  that  the  goods  were  sold  and 
delivered  to  them  by  Scheitlin  &  Co., 
then  being  the  agents  of  the  plaintiffs, 
and  that  Scheitlin  &  Co.  sold  the  goods 
in  their  own  name,  and  as  their  own 
goods,  with  the  consent  of  the  plaintiffs; 
that,  at  the  time  of  the  sale,  the  defend- 
ants believed  Scheitlin  &  Co.  to  be  the 
owners  of  the  goods,  and  did  not  know 
that  the  plaintiffs  were  the  owners  of  or 
interested  therein  or  that  Scheitlin  & 
Co.  were  their  agents;  and  that  be- 
fore the  defendants  knew  that  the  plain- 
tiffs were  the  owners  of  the  goods,  or 
Scheitlin  &  Co.  were  agents  in  the  sale 
thereof,  Scheitlin  &  Co.  became  in- 
debted to  the  defendants,  who  claimed  a 
set-off.  The  plaintiffs  replied  that  before 
the  sale  the  defendants  had  the  means 
of  knowing  that  Scheitlin  &  Co.  were 
merely  apparent  owners  of  the  goods, 


and  that  the  same  were  indorsed  to 
Scheitlin  &  Co.  merely  as  agents,  and 
that  Scheitlin  &  Co.  were  agents,  and  as 
such,  sold  the  goods  to  the  defendants. 
The  court  held  that  the  plea  was  good, 
and  the  replication  no  answer  to  it. 
Coleridge,  C.  J.,  said  :  **  The  essence  of 
the  defense  is,  the  real  state  of  the  defend- 
ants* minds  when  they  bought  the  goods 
of  Scheitlin  &  Co.  They  assert  that  it 
was  this,  that  they  believed  the  goods  to 
be  the  goods  of  Scheitlin  &  Co.*  and 
did  not  know  or  believe  that  the  plain- 
tiffs were  the  owners  of  or  interested  in 
them.  That  brings  the  case  distinctly 
within  the  rule  in  George  v,  Claggett,  7 
T.  R.  359;  and  that  is  the  form  of  plea 
which  has  been  commonly  in  use  to 
raise  a  defense  of  this  kind.  I  observe 
that  in  two  cases — Purchell  v,  Salter,  i 
Q^  B.  197;  41  E.  C.  L.  501 ;  and  Se- 
menza  v.  Brinslej',  18  C,^  B.  N.  S. 
467;  34  L.  J.  C.  P.  161;  114  E.  C.  L. 
778, — where  the  plea  contained  an  aver- 
ment that  the  defendant  had  no  means  of 
knowledge,  no  notice  is  taken  of  that 
allegation  in  the  judgment.  If  it  be 
necessary  to  aver  that  the  defendants 
had  not  notice  that  the  plaintiffs  were 
the  owners  of  the  goods,  I  think  that  is 
substantially  averred  in  this  plea  by  the 
statement  that  Scheitlin  &  Co.,  with 
the  consent  of  the  plaintiffs,  sold  the 
goods  as  their  own,  and  that  the  de- 
fendants believed  them  to  be  the 
owners  of  them,  and  did  not  know  that 
the  plaintiffs  were  the  owners.'* 

3.  Forney  i\  Shipp,  4jones  (N.Car.) 

527. 

4.  Story  Ag.,  §  411. 


325 


/ 


Set-off. 


SET-OFF. 


Matntlitj. 


due  from  himself  to  the  purchaser,  at  least  if  the  principal  does 
not  interpose  again^  it.^ 

Where  an  undisclosed  principal  in  a  certain  transaction,  is  sued 
on  another  matter  by  the  person  who  had  dealt  with  the  agent  as 
principal,  the  defendant  can  probably  not  set  off  a  claim  arising 
out  of  such  dealings.* 

It  has  been  held  that  there  is  nothing  in  the  doctrine  of  agency 
which  forbids  an  attorney,  when  sued  for  money  collected  by  him 
for  the  plaintiff,  to  set  off  a  note  held  by  him,  executed  by  the 
plaintiff.^ 

(8)  In  Suits  By  and  Against  Partnerships;  Ostensible  and  Dor- 
mant Partners,-^SGt-ofi  in  suits  by  or*  against  partnerships  or 
partners  has  been  treated  elsewhere.*  With  regard  to  set-off  in 
the  case  of  dealings  with  an  ostensible  partner-  in  ignorance  of 
the  existence  of  a  dormant  one,  which  is  also  treated  elsewhere,* 
it  may  be  pointed  out  that  it  is  in  the  main  governed  by  the 
same  principles  that  are  applied  in  the  case  of  agency.® 

(9)  In  Suits  By  and  Against  Principal^  Surety^  and  Principal  and 
Surety? — While  it  is  a  rule,  under  the  requirement  that  a  set- 
off must  be  between  all  the  parties  to  the  action,  that  a  matter 
can  be  set  off  dnly  when  it  is  due  to  all  the  defendants,  yet,  when 
there  are  several  defendants,  one  or  more  of  whom  are  the  princi- 
pal debtors  and  the  rest  merely  sureties,  this  does  not  prevent  a 
debt  due  to  those  of  the  defendants  only  who  are  principals  from 
being  set  off  against  the  plaintiff's  demand  against  the  principals 
and  sureties  together.  Though  the  right  has  been  denied,®  that 
this  •  may  be  done,  is  clearly  established  by  the  weight  of  author- 
ity and  principle.®     The  principle  upon  which  such  a  set-off  is 


1.  Ew.  Ev.  Ag.  91,  c//i«^Lee  v.  Bul- 
len,  27  L.  J.  Q^  B.  161 ;  Story  Ag.,  § 
411,  citing  Morris  v.  Cleasby,  i  M.  ft 
S.  576.  See  Young  T^  White,  7  Beav. 
506.  r 

2.  A,  a  manufacturer,  had  two  mills, 
one  of  which  was  run  under  his  ow^n 
name,  and  the  other  under  the  name  of 
B.  He  consigned  goods  from  both 
mills  to  C,  a  commission  merchant.  C 
had  no  knowledge  that  the  mill  run  in 
B's  name  was  A's.  The  accounts  of 
each  mill  were  kept  separate.  C  sued 
A  for  balances  arising  from  transac- 
tions with  the  mill  run  in  A's  name.  It 
was  held  that  A  could  not  set  off  a  bal- 
nnce  due  from  C  to  the  other  mill. 
Talcott  V.  Smith,  142  Mass.  542. 

3.  Noble  V,  Leary,  37  Ind.  186. 

4.  See  supra,  this  title,  note  3,  p.  287 ; 
note  1,  p.  289;  note  i,  p.  290;  notes  1-2, 
p.  292;  note  I,  p.  293;  Partnership, 
vol.  17,  pp.  1307- 1308. 

5.  See  Partnership,  vol.  17,  pp. 
130S,  1309. 


6.  2  Whart.  Contr.,  ^  1028.  See  Wat 
Set-off,  fjfj  25S,  235,  237,  238,  239. 

7.  See  Suretyship. 

8.  Woodruff  T'.  State,  7  Ark.  333; 
Peine  v.  Lewis,  64  Miss.  96.  See  Dart 
V,  Sherwood,  7  Wis.  523;  76  Am.  Dec. 
228. 

In  Massachusetts^  the  remedy  for  one 
of  several  defendants,  who  has  a  de- 
mand against  the  plaintiff,  is,  under 
Massachusetts  Rev.  Stat.,  ch.  90,  §  50, 
by  cross-action  and  set-off  of  judgments, 
by  allowance  of  the  court.  Warren  r. 
Wells,  I  Met.  (Mass.)  80. 

9.  Ilimrod  v.  Baugh,  85  111.  435; 
Engs  I'.  Matson,  11  111.  App.  639; 
Hayes  t'.  Cooper,  14  111.  App.  490; 
Reeves  v.  Chambers,  67  Iowa  81 ;  Rob- 
bins  V.  Brooks,  42  Mich.  62;  Raymond 
V.  Green,  12  Neb.  215;  Springer  :■. 
Dwyer,  50  N.  Y.  19;  41  Am.  Rep.  763; 
Wagner  v.  Stocking,  22  Ohio  St.  297; 
Downer  r.  Dana,  17  Vt.  518;  Wart- 
man  t'.  Yost,  22  Gratt.  (Va.)  595.  In 
an    action    upon    a    promissory     note 
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individual  debt  and 


apply   equally   where    one   is 
claims  a  set-off   of  a  demand 


against  a  principal  and  surety,  a  de- 
mand due  from  the  plaintiff  to  the 
principal  may  be  set  off.  Harrison  v. 
Henderson,  4  Ga.  198;  Woods  v.  Car- 
lisle, 6  N.  H.  27;  Mahurin  v,  Pearson, 
8  N.  H.  539;  Boardman  V.  Gushing,  12 
N.  H.  119;  Newell  i^.  Salmons,  22  Barb. 
(N.  Y.)  647;  Guggenheim  v,  Rosen- 
feld,  9  Baxt.  (Tenn.)  533.  So,  in  an 
action  on  a  bond  against  the  principal 
and  surety,  a  demand  against  the  plain- 
tiff by  the  principal  alone  may  be  set 
off.  Ex  parte  Hanson,  I3  Ves.  346; 
iS  Ves.  132  ;  Concord  v,  Pillsbury,  33 
N.  H.  310;  Brundridge  v.  Whitcomb, 
I  D.  Chip.  (Vt.)  180. 

If  in  an  action  to  foreclose  a- 
mortgage  given  as  a  security  for  a 
joint  bond  executed  by  the  mortgagor 
and  another  as/ his  surety,  in  which 
action  both  obligoss  are  made  de- 
fendants, a  judgment  is  prayed  against 
them  for  any  deficiency,  a  debt  due 
the  mortgagor  from  the  plaintiff  may 
be  set  off  by  way  of  counterclainri. 
Bathgate  v,  Haskin,  59  N.  Y.  533. 

So,  where  A  sought  to  foreclose  a 
mortgage  made  by  B  and  his  wife  upon 
the  land  of  the  wife,  B  was  allowed  to 
show  that  in  fact  he  was  the  principal 
debtor,  his  wife  being  but  a  surety,  and 
that  therefore  he  should  be  allowed  to 
set  off  a  debt  due  him  from  A.  Spen- 
cer r.  Almoney,  56  Md.  551. 

In  an  action  upon  a  promissory 
note  given  by  a  principal  and  surety 
on  a  contract  of  the  principal,  it  is 
competent  to  recoup  the  damages  of 
the  principal  growing  out  of  the  con- 
tract, to  the  same  extent  as  if  the  note 
had  been  given  by  the  principal,  and 
he  alone  were  sued.  Waterman  v, 
Clark,  76  111.  428. 

It  was  held  that  where  a  plaintiff  in 
a  judgment  against  two  defendants — 
against  one  as  principal  and  the 
other  as  surety — is  a  pon- resident  of 
the  State,  a  debt  due  from  him  to 
the  principal  may,  in  equity,  be  set 
off  against  the  judgment.  Livingston 
:.  Marshall  (Ga.  1889),  11  S.  E.  Rep. 
542.  And  in  Downer  v.  Daivi,  17  Vt. 
518.  the  court  by  Redfield,  J.,  said: 
"Although  a  court  of  equity  will  not, 
any  more  than  a  court  of  law,  allow  a 
*«t-offof  joint  debts  against  separate 
debts,  yet  there  are  many  exceptions. 
One  important  exception  is  where  the 
debts  are  in  reality  mutual,  as  where 
one  of  the    joint    debtors   is    a  mere 


sued  for  an 
held   against 

surety."  To  the  same  effect  ii  Brewer 
T'.  Norcross,  17  N.  J.  Eq.  219.  See  also 
Wagner  v.  Stocking,  22    Ohio  St.  297. 

In  Indiana,  the  rule  as  stated  in  the 
text  is,  in  substance,  declared  by  stat- 
ute. Indiana  Code,  1852,  §  58;  Ind. 
Rev.  Stat.  1888,  §  349.  See  Larrimore 
V.  Heron,  16  Ind.  350.  In  an  action  on 
contract  against  two  or  more  defend- 
ants, a  clarm  in  favor  of  one  of  the 
defendants  may  be  pleaded  by  him  as  a 
set-off,  if  he  alleges  that  he  is  the  prin- 
cipal in  the  contract,  and  that  his  co- 
defendants  are  sureties  therein,  but  not 
otherwise.  Harris  r.  Rivers,  53  Ind. 
216.  So  in  an  action  upon  a  promissory 
note  against  a  maker  and  surety,  a 
claim  in  fayor  of  the  maker  may  be  set 
off.  Slayback  v,  Jones,  9  Ind.  470.  In- 
diana Rev.  Stat.,  1881,  also  has  a  pro- 
vision relating  to  this  matter.  Under 
the  provision  of  section  349  of  this 
statute,  which  allows  a  debt  due  the 
principal  defendant  from  the  plaintiff 
to  be  pleaded  as  a  set-off  against  a  note 
sued  on,  the  "  principal  defendant " 
means  the  person  who,  according  to  the 
relations  existing  between  the  makers 
of  the  note  at  the  time  of  the  com- 
mencement of  the  suit,  sustains  the 
character  of  principal  debtor,  or  the 
one  then  primarily  liable  for  the  debt. 
Sefton  V.  Hargett,  113  Ind.  592. 

In  Virginia^  the  Code  provides  that, 
althoi^gh  the  claim  of  the  plaintiff  be 
jointly  against  several  persons,  and  the 
set-off  is  of  a  debt  not  to  all,  but  only 
to  a  part  of  them,  the  set-off  shall  be 
allowed,  if  it  appear  that  the  persons, 
against  whom  such  claim  is,  stand  in 
the  relation  of  principal  and,  surety, 
and  the  person  entitled  to  the  set-off  is 
the  principal.  Virginia  Code,  1849, 
p.  654.  So,  it  has  been  held  under  the 
Virginia  Code,  in  an  action  of  debt  on 
a  bond  against  the  principal  and  two 
sureties,  that  the  principal  may  set  off 
a  judgment  recovered  ,by  a  third  party 
against  the  plaintiff  and  assigned  to  the 
principal.  Wartman  v,  Yost,  22  Gratt. 
(Va.)  595. 

In  lo-wa,  "a  comaker  or  surety  when 
sued  alone,  may,  with  the  consent  of 
his  comaker  or  principal,  avail  himself 
by  way  of  set-off  of  a  debt  or  liqui- 
dated demand  due  from  the  plaintiff  at 
the  commencement  of  the  suit  to  such 
comaker  or  principal;  but  the  plaintiff 
may  meet  such  set-off  in  the  same  way 
as  if  made  by  the  comaker  or  principal 


..  / 

1 


.1  " 


327 


1' 


Stt-Oft 


SET-OFF. 


MntuOity. 


the  plaintiff,  for  which  a  third  person,  not  a  party  to  the  suit,  is 
surety.* 

Where,  in  an  action  against  principal  and  surety,  the  principal's 
claim  is  allowed  to  be  set  off,  it  seems  that  if  the  set-off  exceeds 
the  plaintiff's  claim,  judgment  should  be  rendered  in  favor  of  the 
defendant  only  by  whom  it  was  pleaded  ;  it  was  held  to  be  error 
to  render  judgment  for  any  amount  against  the  plaintiff  in  favor 
of  the  principal  and  his  surety  jointly.* 

A  cause  of  action  in  favor  of  the  surety  alone  cannot  be  set  off 
in  an  action  against  a  principal  and  surety.^ 


himself."      Iowa   Rev.  Stats.,  i860,  p. 

524- 

1.  See  Hoffman  7;.  Zollinger,  39  Ind. 
461.  There  are  cases  which  in  effect 
liold  that  the  debt  of  the  principal, 
although  there  are  sureties  thereupon, 
may,  for  the  purpose  of  set-off,  be  re- 
garded as  the  sole  debt  of  the  princi- 
pal. It  is  regarded  as  the  debt  of  the 
plaintiff  alone,  since  he  is.  bound  to  re- 
imburse his  surety,  and  may  therefore 
be  set  off  against  a  demand  claimed  by 
him.  In  Ex  parte  Hanson,  18  Ves. 
333,  it  was  said  that  '*  the  joint  debt  was 
nothing  more  than  a  security  for  the 
separate  debt;  and  upon  equitable  con- 
siderations a  creditor,  who  has  a  joint 
security  for  a  separate  debt,  cannot  re- 
sort to  that  security  without  allowing 
what  he  has  received  on  the  separate 
account,  for  which  the  other  was  the 
security." 

Under  a  statute  providing  that  "in 
all  actions  upon  a  note  or  other  con- 
tract against  several  defendants,  any 
one  of  whom  is  principal  and  the 
others  sureties  therein,  any  claim  upon 
contract  in  favor  of  the  principal  de- 
fendant, and  against  the  plaintiff,  or 
any  former  holder  of  the  note  or  other 
contract,  may  be  pleaded  as  a  set-off  by 
the  principal  or  any  other  defendant," 
It  was  held  that  in  an  action  by  the 
assignee  of  a  note,  not  payable  in  bank, 
the  defendant  may  set  off  a  joint  note 
made  by  the  payee  of  the  note  sued  on, 
as  principal,  for  his  individual  debt, 
and  b}'  another  as  his  surety,  and  held 
by  the  defendant  as  assignee  thereof, 
before  notice  of  the  assignment  of  the 
note  sued  on.  While  it  was  admitted 
that  this  case  was  not  within  the  letter 
of  the  statute  above  set  out,  it  was  con- 
sidered to  be  clearl}'  within  its  spirit 
and  should  be  governed  by  it.  Hoff- 
man V.  Zollinger,  3^  Ind.  461. 

It  has  been  held  that,  against  a  note 
executed  to  a  husband,  a  note  executed 
by  him  and  by  his  wife  as  surety  may 


be  set  off.  Abshire  v.  Corey,  1 13  Ind. 
484.  In  another  case,  it  was  held  that, 
as  a  note  signed  by  a  principal  and 
surety  may  be  set  off  against  a  note 
due  to  such  principal  alone,  so  a  judg- 
ment against  two,  while  it  is  admitted 
or  proved  that  one  is  principal  and  the 
other  surety,  would  stand  on  the  same 
ground  as  an  offset,  as  a  note  against 
the  same  person  m  the  same  capacity. 
Andrews  v,  Varrell,  46  N.  H.  17. 

2.  G  brought  suit  on  an  appeal  bond 
against  C  and  his  surety  S,  and  C.  the 
principal  on  the  bond,  pleaded  a  set-of! 
consisting  of  money  claimed  to  have 
been  paid  by  C  for  the  benefit  of  plain- 
tiff. And  at  his  request  a  judgment 
was  entered  against  the  plaintiff  for 
one  cent  damages  and  for  costs,  from 
which  judgment  the  plaintiff  appealed. 
The  court,  upon  appeal,  by  Pleasants, 
J.,  said  :  "  The  judgment  is  technicallj 
erroneous  in  being  for  damages  in  favor 
of  both  defendants,  upon  a  cross-de- 
mand of  one  only.  The  case  of  Himrod 
V.  Baugh,  85  111.  435,  seems  to  estab- 
lish the  right  in  this  State  to  set  off  a 
claim  of  the  principal  debtor  alone  in  a 
joint  action  against  him  and  his  suretj. 
We  can  feel  the  force  of  the  position 
that  the  suretj'  has  an  interest  in  such 
claim  to  the  extent  necessary  for  his 
own  complete  protection,  and  in  such 
application  of  it  to  that  extent,  but  arc 
unable  to  perceive  any  reason  for  al- 
lowing him  to  participate  in  a  judg- 
ment against  the  plaintiff  for  any  excels. 
Such  a  practice  would  seem  to  be  in 
violation  of  principle,  and  therefore 
such  a  judgment,  though  for  only  a 
nominal  amount,  is  not  w^ithin  the  pro- 
tection of  the  rule  de  minimis,'"  Gil- 
lian V.  Coon,  10  111.  App.  43. 

3.  Corbett  v.  Hughes,  75  Iowa  281. 
This  decision  was  under  a  statute 
which  limited  the  right  of  set-of!  to 
matter  '*  constituting  a  cause  of  ac- 
tion in  favor  of  the  defendant,  or  all 
the    defendants    If    more    than    one, 
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The  rule  allowing  the  principal's  demand  to  be  set  off  in  an 
action  against  both  principal  and  surety,  by  no  means  establishes 
that  the  surety  on  a  joint  and  several  obligation  can,  when  he 
alone  is  sued  thereon,  plead  as  a  set-off  any  demand  due  from  the 
plaintiff  to  a  person  not  a  party  to  the  suit,  even  though  that  per- 
son stands  in  the  relation  of  principal  to  the  defendant  as  a  surety.* 
It  has  been  denied  that  a  surety,  when  so  sued,  is  entitled  to  set  off 
a  claim  due  from  the  creditor  to  the  principal ;  for  the  principal  is 
interested  in  such  claim  to  as  great,  and  possibly  to  a  greater  ex- 
tent than  the  defendant,  and  it  cannot  be  disposed  of  without 
bringing  him  before  the  court,  so  that  his  rights,  as  well  as  those 
of  the  defendant,  may  be  protected.*  But  a  contrary  view  has 
been  taken,  and  it  has  been  held  that  a  person  who  is  sued  on  his 


a^inst  the  plaintiff,  or  all  of  the  plain- 
tiffs, if  more  than  one."  loiva  Code, 
^  2659,  sub-div.  3.  The  court  by  Reed, 
J.,  after  quoting  this  provision  of  the 
statute,  said: '*  There  is  no  room  for 
argument  as  to  the  effect  of  that  pro- 
vision. Under  it  a  cause  of  action 
which  arises  out  of  matters  independ- 
ent of  the  contract  sued  on  must  be 
in  favor  of  all  the  defendants  and 
against  all  of  the  plaintiffs,  or  the 
parties  must  seek  their  remedy  thereon 
in  a  separate  action.  It  cannot  be 
pleaded  as  a  counterclaim.  True,  we 
held  in  Reeves  x\  Chambers,  67  Iowa 
81,  when  a  principal  and  surety  were 
sued  jointly  on  the  contract,  that  they 
were  entitled  to  plead  as  a  counter- 
claim a  cause  of  action  arising  in  favor 
of  the  principal  alone,  out  of  matters 
independent  of  the  contract  sued  on. 

"But  the  grounds  of  that  holding  are 
clearly  set  forth  in  the  opinion.  Under 
the  law  the  surety  has  the  right  to 
have  the  property  of  the  principal 
first  appropriated  to  the  satisfaction  of 
the  debt,  and  the  courts  will  enforce 
that  right.  The  application  of  the 
debts  due  from  the  plaintiff  to  the 
principal  to  the  satisfaction  of  the  se- 
cured debt  is  but  a  mode  of  enforcing 
it.  And  that  right  creates  in  favor  of 
the  surety  an  exception  to  the  rule 
prescribed  by  the  statute  quoted.  But 
when  the  cause  of  action  is  in  favor 
of  the  surety  alone,  the  case  is  not 
within  the  exception,  but  is  governed 
bv  the  rule/' 

'1.  See  Graff  v.  Kahn,  18  111.  App. 
485;  Baltimore,  etc.,  R.  Co.  v,  Bitner, 
15  W.  Va.  455;  36  Am.  Rep.  820. 

2.  Thalheimer  f.  Crow,  13  Colo.  397  ; 
Lasher  7'.  Williamson,  55  N.  Y.  619; 
Morgan  v.  Smith,  7  Hun  (N.  Y.)  244; 
70  N.  Y.  537;  Lewis  v,  McMillen,  41 


Barb.  (N.  Y.)  420;  Henry  t;.  Daley,  17 
Hun  (N.  Y.)  210;  Baltimore,  etc.,  R. 
Co.  V,  Bitner,  15  W.  Va.  455;  36  Am. 
Rep.  820. 

Where  an  action  is  brought  against 
the  sureties  on  an  administration  bond, 
after  the  death  of  their  principal,  to 
recover  the  amount  due  the  estate,  the 
sureties  cannot  plead  as  a  set-off,  an 
indebtedness  of  the  intestate  to  the 
principal  on  the  bond ;  nor  a  debt  paid 
by  the  widow  of  the  principal  for 
which  the  intestate's  estate  was  liable. 
Vastine  x\  Dinan,  42  Mo.  269. 

This  question  was  considered  by  the 
court  of  appeals  of  New  Tork  in  the 
case  of  Gillespie  v.  Torrance,  25  N.  Y. 
306;  82  Am.  Dec.  355.  There  an  ac- 
commodation indorser  sought  to  avail 
himself,  in  a  suit  upon  the  note,  of  a 
breach  of  warranty  as  to  the  quality  of 
the  goods  for  which  the  note  was  given. 
The  court,  by  Selden,  J.,  after  showing 
that  the  defense  was  not  failure  of 
consideration  for  the  note,  but  setting 
up  a  counterclaim  of  the  principal 
maker  against  the  payee  of  the  note, 
says:  "In  the  case  which  was  shown 
on  the  trial  there  would  seem  to  be  a 
strong  equity  in  favor  of  the  defendant 
to  have  the  note. canceled  or  reduced 
by  applying  toward  its  satisfaction  the 
damages  which  appear  to  be  due  to 
Van  Pelt  (the  principal  in  the  note)  for 
the  breach  of  warranty.  It  is,  however, 
an  equity  in  which  Van  Pelt  is  inter- 
ested to  as  great,  and  possibly  to  a 
greater  extent  than  the  defendant,  and 
cannot  be  disposed  of  without  hav- 
ing him  before  the  court,  so  that  his 
rights,  as  well  as  those  of  the  defend- 
ant, may  be  protected."  The  claim 
sought  to  be  set  up  by  the  surety  in 
that  case  was  more  strictly  in  the  na- 
ture of  a  recoupment  than  of  a  set-off. 
;9 
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obligation  as  surety  is  entitled  to  set  off  any  claim  of  the  princi- 
pal against  the  creditor  which  would  have  been  available  to  his 
principal  had  the  action  been  against  him.*  And,  even  in  those 
jurisdictions  where  the  surety's  general  right  when  sued  alone,  to 
set  off  his  principal's  claim  against  the  creditor  is  denied,  such 
set-off  will,  in  certain  cases,  be  allowed  in  equity ;  where  the  prin- 
cipal has  a  valid  claim  against  the  creditor  and  is  insolvent,  the 
surety  will  not  be  compelled  to  pay  the  claim  and  seek  a  doubt- 
ful remedy  against  his  insolvent  principial,  but  on  being  sued  on 
his  contract  will  be  allowed  in  equity  to  prove  the  insolvency  of 
his  principal  and  set  off  the  claim  against  the  creditor.*  But  this 
set-off  is  only  for  the  protection  of  the  defendant,  and  is  allowed 
only  for  the  purpose  of  reducing  the  plaintiff's  claim.* 

Of  course,  if  the  debt  sought  to  be  set  off  by  a  surety  who  is 
sued  alone  on  his  liability,  has  been  properly  assigned  by  the 
principal  to  the  defendant  before  the  commencement  of  the 
action,  it  will  be  allowed  in  set-off.*  This  is  not  a  debt  due  the 
principal,  but  is  due  to  the  defendant  himself,  and  one  who  is  sued 
on  his  obligation  as  surety  may,  of  course,  set  off  a  debt  due  him- 
self by  the  creditor  in  reduction  of  the  principal  indebtedness.* 


It  would  seem  to  go  more  toward  a 
reduction  of  the  liability  on  the 'note, 
hy  showing  a  failure  to  perform  the 
undertaking  which  was  the  considera- 
tion of  the  note.  Such  a  defense  by 
the  'surety  presents  a  stronger  basis 
than  does  an  attempt  to  use  a  distinct 
claim  of  his  principal  as  a  set-off. 

In  the  case  of  La  Farge  v.  Halsey,  i 
Bosw.  (N.  Y.)  171,  where  the  sureties 
on  a  lease  claimed  the  benefit  in  and 
sought  to  set  off  in  a  suit  against  them 
for  rent  due  a  claim  of  the  lessee 
against  a  lessor  for  damages,  the  court, 
by  Woodruff,  J.,  said:  "  If  by  reason  of 
any  fact  stated  as  part  of  this  defense, 
Laura  Keene  (the  principal  in  the 
lease)  might  have  set  up  a  counter- 
claim or  recoupment,  these  defendants 
cannot.  She  has  assigned  no  such 
claim  to  them,  and  without  that  they 
have  no  right  to  use  what  is  in  her  a 
distinct  cause  of  action,  nor  to  use  any 
part  of  it  for  their  own  benefit.  If  they 
are  compelled  to  pay  the  rent  they 
must  seek  reimbursement  from  her,  and 
she  will  have  her  recourse  to  the  plain- 
tiff for  any  damages  she  has  sustained. 
That  claim  for  damages  these  defend- 
ants have  no  right  to  diminish  nor  im- 
pair ;  and  if  she  were  to  prosecute  such 
claim,  nothing  done  or  proved  by  these 
defendants  could  be  permitted  to  dimin- 
ish her  recovery." 

1.  Jarratt  v.  Martin,  70  N.  Car.  459. 

In  Indiana  it   seems   that   this   was 
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expressly  authorized  by  section  58  of 
the  Code,  2  G.  &'H.  89.  It  was  held, 
thereunder,  that  the  sureties  on  the 
bond  of  a  guardian,  in  a  suit  upon  the 
bond,  might  plead  by  way  of  set -off  an 
indebtedness  of  the  relator  to  the  guard- 
ian.    Myers  v.  State,  45  Ind.  160. 

A  bond  was  executed  to  E  by  S  a* 
principal,  and  with  H  as  surety.  E 
owed  a  partnership,  consisting  of  S  and 
N,  on  an  account,  and  N  assigned  his 
interest  in  the  debt  to  S.  E  became 
bankrupt,  and  S  proved  the  account  in 
the  register  in  bankruptcy  and  after- 
wards became  bankrupt.  The  assignee 
in  bankruptcy  of  E  sued  H  on  the  bond, 
and  H  pleaded  the  account  as  a  set-off. 
It  was  held  that,  under  the  Virginia 
Code,  ch.  168,  par.  4,  the  account  was  a 
valid  set-off  for  H,  in  an  action  against 
him  on  the  bond.  Edmunds  T'.  Harper, 
31  Gratt.  (Va.)  637. 

And  a  surety  cannot  set  off  a  demand 
which  his  principal  would  not  be  en- 
titled to  set  off.  Gentry  v.  Jones,  6  J. 
J.  Marsh.  (Ky.)  148. 

2.  Baj- lie's  Sur.  &  Guar.  409,  citing 
Gillespie  r.  Torrance,  25  N.  Y.  306;  S5 
Am.  Dec.  355.  See  Becker  v.  North- 
way,  44  Minn.  61. 

3.  Morgan  v.  Smith,  7  Hun  (N.  Y.) 
244;  70  N.  Y.  537. 

4.  Graff  t.  Kahn,  18  111.  App.  485; 
Wieland  v.  Oberne,  20  111.  App.  n8. 
See  Thalheimer  v.  Crow,  13  Colo.  397. 

5.  Ex  parte    Stephens,    11   Ves.  24. 


Set*o£ 


SET-OFR 


VntuiUty* 


It  has  even  been  held  sufficient  to  authorize  this  set-off,  that  the 
plea  of  set-off  alleged  that  it  was  with  the  concurrence  and  assent 
of  the  principal,  and  the  note  which  constituted  the  set-off.  w^as 
in  the  plea  offered  to  be  produced  in  court.*  But  it  is  probable 
that  such  concurrence  and  assent  may  be  evidenced  in  such  man- 
ner as  to  bind  the  principaL* 

The  principal  debtor  may  sometimes  intervene  for  the  purpose 
of  making  a  set-off  of  this  kind.^ 

I  id)  Ih  Garnishmfnt  Proceedings. — The  garnishee  may,  in  gen- 
eral, set  off  any  claim  which  would  have  been  a  valid  set-off 
against  the  defendant.* 

(n)  In  Procicdings  Under  Mechanics'  Liett  Laws*^ 

(12)  In  Foreclosure  Proceedings^  and  Suits  to  Redeem.'* 


See  Dart  i'.  Sherwcwad^  7   Wis.  523;  76 
Am   Dec.  228. 

1,  Witi&ton  V,  Metcalf,  6  Alu.  756, 
See  Lynch  i'.  Bragg»  13  A] a.  773. 

2.  Sec  Graff  r.  Kahn,    18   111.   App. 

4S5. 

8.  That  a  principal  debtor  might  in- 
lervene  for  the  purpose  of  defeating 
the  recovery  by  the  creditor  against  Uic 
surety,  by  mean&  of  a  set-off  consisting 
of  a  claim  bv  such  principal  against  the 
plaintiff,  was  established  by  the  con- 
e  I  met  ion  of  the  Minnexofa  statute 
which  allows  '*  any  person  who  has  art 
imerea  in  the  matter  in  Hiigfttion,  In 
the  success  of  either  of  the  parties,  or 
against  either  or  both."  to  intervene 
ind  cither  prosecute  or  defend, 
Mtnmfsoffi  Gen,  Stat.  1878,  ch.  6f.\ 
^131.  The  construction  placed  upon 
thif  statute  h  that  the  interest 
must  be  of  such  a  direct  and  im- 
mediate character  that  the  intcrvenor 
will  either  gain  or  lose  by  the  legal 
operation  and  effect  of  the  judgment. 
The  court  by  Gilfilhm.  C/].,  said:  ^'If. 
in  the  action  as  originally  brought, 
jtalgment  had  gone  against  the  de- 
fiendanl  and  had  been  enforced  against 
him,  the  intcrvenor  mi^^ht  have  to  re- 
imbtiPf^  him;  but»  had  it  discharged 
thf  defendant  of  liability  to  the  creditor, 
it  would  have  terminated  the  inter- 
fcnor's  obligation  a^  indemnitor.  In- 
deed*  wecan  hardly  conceive  a  case  more 
within  the  spirit  and  intent  of  the 
statute  than  one  in  which  the  intcrvenor 
stands  in  the  relation  of  indemnitor  to 
one  of  the  particB,''  Becker  v.  North- 
way,  44  Minn.  6t. 

i.  See  Garnishment,  vol.  S,  p.  li, 
13,  f(  seq, 

S.  See  Mechanics*  Likns  vol.  15, 
p.  100. 


6.  See  FoRECLusLRE  of  Mort- 
gages, vol.  8,  p,  231,  n.  K 

It  has  been  held  that  on  foreclosure 
of  a  mortgage  the  mortgagor  may  set 
off  a  demand  due  hlnj  for  mcjney  ad- 
vanced to  the  complainant.  Chapman 
V.  Robertson,  {»  Paige  (N.  Y.j  627;  31 
Am.  Dec,  264.  But  on  foreclosure  of  a 
mortg^age  by  an  assignee  thereof,  the 
mortgagor  cannot  set  off  the  amount  of 
payments  made  by  him  for  the  benefit 
of  the  raortgagee  pricir  to  the  assign - 
ment,  under  a  general  understanding 
that  such  payments  were  to  be  cred- 
ited on  the  mortgage  debt*  \\hen  they 
were  not  so  credited  in  fact.  Post  --, 
Carmalt,  2  W,  *St'  S,  (Pa.)  70;  37  Am. 
Dec,  484.  Co  fit  f  tire  Lotland  :-.  Maull, 
I  Del.  Ch.  359;   12  Am.  Dec.  106, 

7.  It  has  been  held  that  in  a  suit  to 
redeem  land  Fuld  under  a  power  in  a 
mortgage,  the  plaintiff  may  make  use 
of  a  set-off  which  exists  in  his  favor; 
the  plaintiff's  right  of  set-off  not  being 
defeated  by  the  fact  that  the  mortgagee 
sold  under  the  power  Instead  of  tiling 
a  bill  to  foreclose,  and  thus  forcing  the 
mortgagor  lo  take  the  initiative,  Con- 
ner 1%  Smith,  S8  Ala.  300. 

Upon  a  suit  inequity  to  redeem  land 
from  a  mortgage  given  to  secure  ne- 
gotiable promissory  notes»  brought 
against  one  to  whom  the  notes  were 
indorsed  and  the  mortgage  delivered 
before  the  notes  became  due,  but  to 
whom  the  mortgage  was  not  assi^jned 
until  afterwards,  it  was  held  the  plain- 
tiff cannot  set  off  against  the  defend- 
ant claims  upon  the  mortgaj^ee,  ac- 
quired by  the  plaintiff  nfter  such 
indorsements  and  delivery,  and  before 
mnturity  of  the  notes  or  assignment 
of  the  mortgage.  Breen  v.  Seward,  it 
Gray  (Mass.)  tj8. 
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SET-^OFR 


Pkadlsg.  etc. 


(13)  In  Actions  Against  Stockholders  of  Corporations,^ 

(14)  In  Suits  By  aiid  Against  Public  Officers?' — In  a  suit  byi 
public  officer  in  his  official  character,  the  defendant  cannot  set 
off  a  claim  against  him  peraonally.*  It  would  seem  to  follow  that 
in  a  suit  by  one  who  is  a  public  officer,  in  his  private  character,  a 
claim  which  the  defendant  could  recover  against  him  as  the 
representative  of  the  public,  cannot  be  set  off,* 

(15)  In  Suits  By  and  Against  Guardian.^ — ^The  courts  will  not 
allow,  much  less  aid,  a  guardian  to  apply  the  estate  of  his  ward  to 
the  discharge  of  his  individualindcbtedness.  Therefore,  the  debt 
due  a  defendant  as  guardian  cannot  be  set  off  against  a  demand 
owing  -from  him  individually;*  This  rule  is  also  supportable  by 
the  application  of  the  requirement  of  mutuality.  So,  claims  due 
the  defendant  from  the  plaintiff  as  guardian  cannot  be  set  off 
against  a  claim  of  the  plaintiff  in  his  own  right.' 

7.  Pleading  and  Practice — a.  In  General.— It  was  provided  by 
the  statute  of  2  Geo.  II,  ch.  22,  §  13,  that  the  debts  which  could 
be  set  off  under  the  statute,  might  be  given  in  evidence  on  the 
general  issue,  or  pleaded  in  bar,  as  the  nature  of  the  case  should 
require.  It  was,  in  decisions  under  this  statute,  said  that  if,  at 
the  time  of  action  brought,  a  larger  sum  was  due  from  the  plain- 
tiff  to  the  defendant,  it  was  more  proper  to  plead  the  set-off,  but 
that  where  the  sum  intended  to  be  set  off  was  less  than  that  for 
which  the  action  was  brought,  a  notice  of  set-off  should  be  given  } 
but  an  eminent  authority  has  said  that  these  statutes  did  not 
seem  to  warrant  this  distinction.® 


1.  See  Stockholders 

2.  See   Public   Officers,   \?ol.    19. 

pp.  562  «♦,  562T'». 

3.  In  an  action  hy  a  constable  to  re- 
cover the  price  of  property  sold  by  him» 
the  defendant  cannot  set  oil"  the 
individual  debt  of  the  plaintiff.  ColTman 
V,.  Hampton,  2  W.  &  S.  (P^.)  377;  37 
Am.  Dec.  511. 

Property  attached  by  an  officer  was 
replevied  from  him.  In  the  replevin 
he  recovered  judgment  for  a  return  of 
the  property,  and,  no  return  being 
made,  he  brought  an  action  on  the  re- 
plevin bond.  It  was  held  that  dam- 
ages against  the  officer  personally  for 
a  false  return  on  the  writ  in  the  orig- 
inal action,  could  not  be  recouped  or 
set  off  against  the  damages  recovcriible 
by  him  in  the  action  on  the  bond. 
Wright  V.  Quirk,  105  Mass.  44. 

In  an  action  to  recover  a  ptTiahy 
for  violating  the  excise  law,  it  was  held 
that  defendant  could  not  set  off  a  claim 
for  money  loaned  plaintiff,  who  was 
an  overseer  of  the  poor  and  had  no 
authority  to  borrow  money.  Dennis- 
ton    V.  Trimmer,  27  Hun    (N.  Y.)  393. 


t.  In  a  suit  upon  a  note  giTCn  by  the 

committee  of  a  school  district  for  the 
erection  of  a  school -house,  damages 
sustained  by  the  district,  by  a  failure 
to  perform  the  contract,  cannot  be  «t 
off  against  the  note,  where  Ihey  arc 
held  perfionally  liable  thereon.  Baylt^t 
V.  Pearson,  15  loua  279. 

6.  In  Suit  AgainBt  Ward.— It  washeld^ 
that  a  ^arnifthcc  might  set  oif  auJinst 
the  amount  that  he  owed,  notes  taken 
by  and  [)  ay  a  hie  to  his  guardian,  a 
ft  me  i'overt,  for  money  belonging  10 
him,  the  notes  having  come  into  Hia 
possession  upon  his  coming  of  ispe 
Merriman  t'.  Can  no  van,  9  Bas 
(Tenn.)  93. 

e.  Ganser  v,  Franks,  75  Mo.  64; 
Dobvn**  V.  Rawley,  76  Va.  537* 

7.  Gibbs  T^  Cunningham,  4    Md.  Ch. 

B.  Bull  N.  P.  i79:Ttdd  Pr.  <9th  ed,) 
667;  Mont,  on  Set-off  41;  rcur/n/.  Lawea 
on  Assumpsit  538, 

9.  I  Chitt.  PL  600;  5  Rob.  Prac.  oSft. 
With  reference  to  the  usse  of  plea  and 
notice,  Mr.  Chittv  says;  "In  ceneml 
a  notice  of  set-off  was  less  expensiTe 


^ 


B0t-off. 


SET-OFF. 


Pleading,  ete. 


When  the  set-off  is  not  pleaded,  this  statute  (2  Geo.  II,  ch.  22, 
§  13)  provided  that  the  defendant's  demand  might  be  given  in 
evidence  under  the  general  issue,  so  as,  at  the  time  of  pleading 
such  plea,  notice  should  be  given  of  the  particular  debt  intended 
to  be  insisted  upon  by  the  defendant,  and  upon  what  account  it 
became  due.  But  as  there  is  no  general  issue  in  an  action  on  a  spe- 
cialty, and  a  plea  of  non  est  factum  to  an  action  of  covenant  on  an 
indenture  for  non-payment  of  money  only  puts  in  issue  the  deed, 
such  plea  is  not  a  general  issue  within  the  meaning  of  this 
act,  and  therefore  it  was  required  that,  in  an  action  of  covenant  or 
debt  on  a  deed,  though  no  penalty  be  proceeded  for,  a  debt  should 
be  specially  pleaded.* 

The  above-mentioned  statute  was  supplemented  by  that  of  8 
Geo.  II,  ch.  24,  §  5,  which  provided  that  in  all  cases  where  either 
the  debt  for  which  the  action  was  brought,  or  the  debt  intended 
to  be  set  off  against  the  same,  accrued  by  reason  of  a  penalty 
contained  in  any  bond  or  specialty,  the  debt  intended  to  be  set 
off  should  be  pleaded  in  bar  ;  that  in  the  plea  should  be  shown 
how  much  was  truly  and  justly  due  on  either  side.*  But  by  the 
English  statutes  at  present  in  force,  set-off  must,  in  all  cases,  be 
specially  pleaded.' 

The  provisions  respecting  pleading  in  the  statutes  of  set-off 
generally  adopted  in  the  United  States  show  a  considerable  sim- 
ilarity to  the  provisions  in  the  English  statutes.  Common  to  a 
number  of  States  is  the  provision  that  the  defendant  may  plead 
a  set-off  or  give  notice  thereof  with  the  general  issue  ;  in  yet 
other  States  a  notice  under  the  general  issue  is  the  prescribed 
mode;  and  in  a  few  States  notice  of  set-off  may  be  given  under 
the  plea  of  payment  ;  in  others  the  provisions  are  peculiar  to 
their  particular  State,  though  they  bear  a  general  resemblance  to 
the  above-mentioned  enactments.* 


than  a  plea;  but  where  the  plaintiff 
in  his  replication  must  necessarily 
have  admitted  a  part  of  the  defencl- 
ant's  case,  a  plea  was  preferable,  and 
a  set-off  was  usually  pleaded  in  coun- 
try causes,  to  save  the  trouble  and  ex- 
pense of  proving  ^he  service  of  notice. 
I  Chitt.  Plead.  600,  citing  Tidd*s  Pr. 
(9th  ed.)  667. 

1.  I  Chitt.  PI.  601,  citing  Oldershaw 
r.  Thompson,  i  Stark.  311 ;  s  M.  &  S. 
164;  2  Chit.  38;  Selw.  N.  P. '(6th  ed.) 
^35;  but  see  Bull.  N.  P.  181;  Barnes 
191. 

«.  In  Attwooll  V.  Attwooll,  2  E.  &  B. 
23;  75  E.  C.  L.  23,  it  was  said  that  the 
plea,  in  that  case,  could  not  be  sup- 
ported under  the  statute  of  8  Geo.  II, 
ch.  24,  §  5,  requiring  such  plea  to  show 
"  how  much  is  truly  and  justly  due  on 
either  side." 

S.  Reg.  Gen.  H.  T.  1853,  v.  8;  Gra- 


333 


ham  V.  Partridge,  i  M.  &  W.  395 ;  and 
see   15  &  16   Vict.,  ch.  76,  Sched.  n.  41. 

4.  Statutory  ProYlaloiiB  Qovemlng  the 
Pleading  of  Set-off. — A  setting  forth  of 
the  provisions  of  some  of  the  statutes 
will,  perhaps,  best  serve  to  elucidate 
the  subject. 

In  Ne-w  Hampshire^  the  statute 
{New  Hampshire  Gen.  Stat,  ed.  1867, 
p.  426)  provides  that  the  defendant 
may  plead  a  set-off  or  give  notice 
thereof  with  the  general  issue. 

In  North  Carolina  "one  debt  may 
be  set  off  against  the  other,  either  by 
being  pleaded  in  bar,  or  given  in  evi- 
dence on  the  general  issue,  on  notice 
given  of  the  particular  sum  intended 
to  be  set  off,  and  on  what  account  the 
same  is  due."  North  Carolina  Rev. 
Code  (ed.  1855),  p.  176. 

In  Ne-iv  2'orky  by  the  Revised  Laws 
of   1813,  which  were   in  force  in    that 


Set-off. 


SET-OFF. 


PlMdiBg,0te. 


Unless  the  set-off  be  pleaded  or  notice  given,  either  of  these 
modes  of  setting  it  out  being   prescribed   by   the   statute,  the 


State  at  the  time  of  the  adoption  of 
the  Revised  Statutes,  a  set-oflF  could 
not  be  pleaded.  |t  could  only  be  taken 
advantage  of  by  notice,  with  the  gfeft- 
eral  issue,  i  New  Tork  Rev.  Laws 
315  ;  Alsop  V.  Caines,  10  Johns.  (N.  Y.) 
399  ?  13  Johns.  (N.  Y.)  24;  Wheeler  v. 
Raymond,  5  Cow.  (N.  Y.>  331;  Wil- 
liams V.  Crary,  5  Cow.  (N.  Y.)  368. 
But  the  Revised  Statutes  provide  that 
"  to  entitle  a  defendant  to  a  set-oflF  he 
must  plead  or  give  notice  of  the  same." 

In  Mississippi  the  statute  requires 
that  the  set-off  shall  be  filed  at  the 
time  of  pleading,  or  be  set  out  in  the 
plea  with  so  much  particularity  as  to 
apprise  the  opposite  party  of  the  na- 
ture of  it.  See  Smith  v.  Winston,  2 
How.  (Miss.)  601. 

In  Virginia^  *'  in  a  suit  for  any  debt, 
the  defendant  may  at  the  trial  prove 
and  have  allowed,  against  such  debt, 
any  payment  or  set-oflf  which  is  so 
described  in  his  plea,  or  in  an  account 
filed  therewith,  as  to  give  the  plaintiff 
notice  of  its  nature,  but  not  otherwise." 
Virginia  Code  1849,  P-  ^55" 

In  Georgia  and  Florida  the  statutes 
(Cobb*8  Dig.  Georgia  Laws  (ed.  1851), 
p.  487;  Florida  Dig.  Stats,  (ed.  1847), 
p.  348)  provide  that  **in  all  actions  to 
which  the  defendant  or  defendants  may 
intend  to  plead  a  set-oflf,  he,  she,  or  they 
shall,  at  the  time  of  filing  the  plea,  fife 
therewith  a  true  copy  or  copies  of  the 
subject-matter  of  such  set-oflf." 

In  Michigan^  the  statute  {Michigan 
Comp.  L.  (ed.  1857),  p.  1152)  provides 
that  **  to  entitle  a  defendant  to  a  set-oflF, 
he  must  annex  a  notice  thereof  to  his 
plea  of  the  general  issue."  That  no- 
tice of  set-off  must  be  given  with  the 
plea.  See  2  Michigan  C.  L.,  187 1,  ^ 
5797 ;  2  How.  Ann.  Stat. ;  Brennan  r . 
Tiersort,  49  Mich.  397. 

In  Rhode  Island^  the  defendant  may 
plead  the  general  issue  and  file  the 
account  in  set-off  with  the  plea. 
Rhode  Island  Rev.  Stat.,  ch.  185,  ^  11. 

In  Illinois,  under  the  twenty-ninth 
section  of  the  practice '  act,  in  actions 
ex  contractu,  the  defendant  having 
claims  against  the  plaintiff  "  may  plead 
the  same,  or  give  notice  thereof,  under 
the  general  issue,  or  under  the  plea  of 
pa^'ment." 

In  Colorado,  "  Where  the  defendant 
has  a  demand  against  the  plaintiff,  he 
may  plead  it  specially,  or  give  notice 
under  the  general  issue,  or  prove  his 
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demand  under  the   plea   of  payment." 
Colorado  Stat.  1867,  p.  507. 

In  New  yersey,  a  plea  of  payment 
with  notice  of  set-off  seems  to  be 
authorized  by  the  statute.  "  If  the  de- 
fendant or  defendants  cannot  gainsav 
the  deed,  bargain,  contract,  or  assump- 
tion upon  which  he,  she,  or  they  is  or 
are  sued,  it  shall  be  lawful  for  such 
defendant  or  defendants  to  plead  pay- 
ment of  all  or  any  part  of  tlie  debt  or 
sum  demanded,  giving  notice  in  writing 
with  the  said  plea,  of  what  he,  she.  or 
they  will  insist  upon  at  the  trial  for  his, 
her,  or  their  discharge,  and  to  give  any 
bond,  bill,  receipt,  account,  bargain,  or 
contract,  so  given  notice  of,  in  evi- 
dence."    Elmers  New  yersey  Dig.  (ed. 

i85.S)»  P-  747- 

Under  the  early  statutes  of  Indiana, 
it  was  necessary  that  a  plea  of  set-off 
should  be  in  the  form  of  a  plea  of  pay- 
ment, setting  out,  in  the  conclusion,  the 
special  matter  of  set-off.  Indiana  Stat. 
181 7,  p.  38;  Indiana  Stat.  1823,  p.  294. 
Hamilton  v.  Noble,  i  Blackf.  (Ind.) 
187;  Coe  T'.  Givan,  i  Blackf.  (Ind.) 
366;  Young  V,  Harry,  4  Blackf.  (Ind.) 
167.  See  Indianq  Rev.  Stat.  1852,  p.  39. 

By  the  terms  of  the  Pennsylvania 
Defalcation  act  of  1705,  matter  may  be 
set'  off  under  the  plea  of  payment.  No 
other  plea  than  paj'ment  is  necessary  to 
let  in  a  set-off.  Balsbaugh  r.  Frazcr, 
19  Pa.  St.  95 ;  Calvin  z\  McClure,  17  S. 
&  R.  (Pa.)  385.  It  has  been  said  that 
the  defendant  may  at  his  election  either 
plead  a  set-off  specially  or  give  it  in 
evidence  on  notice,  under  the  plea  of 
payment.  Henderson  v.  Lewis,  9  S.  &  R. 
(Pa.)  382;  II  Am.  Dec.  733.  But  there 
must  be  one  or  the  other.  The  posi- 
tive words  of  the  act  of  February  14 
i729-'30,  §  10,  have  pf-evented  the  court 
from  admitting  in  evidence  a  set-off  of 
which  there  was  no  plea  or  notice. 
Boyd  V.  Thompson,  2  Yeates  (Pa.) 
217. 

The  plea  of  "set-off,"  is  improper, 
under  the  Pennsylvania  statute,  and  is 
only  warranted  by  long  practice.  Coul- 
ter V.  Repplier,  15  Pa.  St.  211.  And 
there  is  this  difference  between  the  plea 
of  payment  with  notice  of  defalcation, 
and  that  of  payment  with  leave  to  give 
an  equitable  defense  in  evidence,  that 
under  the  former,  the  defendant  may 
recover  a  balance  against  the  plaintiff, 
whilst  under  the  latter  he  can  only 
have  a  general  verdict.     King  v,  Dichl, 
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defendant  will  not  be  permitted  to  prove  his  claim  upon  the 
trial.i 

It  has  been  held  that;  a  set-off  is  not  a  defense  to  an  action, 
and  it  is  not  to  be  confounded  with  the  defense,  but  should  be 
pleaded  separately.* 

d.  Contents  of  Plea  and  Notice  of  Set-off.^— Since  a  set- 
off is,  in  effect,  as  has  been  often  said,  in  the  nature  of  a  cross- 
action,  a  plea  of  set-off  must  state  facts  which  would  constitute  a 
good  cause  of  action  if  the  party  pleading  were  the  plaintiff  in  the 
prosecution  of  the  suit  therefor.*  So,  .likewise,  when  it  is  neces- 
sary to  file  a  notice  of  set-off,  such  notice  takes  the  place  and  per- 
forms the  office  of  a  declaration  in  an  independent  action,  and 
should  be  in  fact  and  substance,  if  not  in  form,  as  full  and  clear 
and  definite  as  a  declaration,  in  order  that  the  plaintiff  may  have 
the  same  opportunity  of  knowing  precisely  what  claim  is  made 
against  him,  that  he  would  have  if  it  were  made  by  an  original 
action.*  The  plea  or  notice  must  describe  the  debt  intended  to 
be  set  off  with  the  same  certainty  as  in  a  declaration  for  the  like 
demand.®     And   it   must   do   more;    not  only  must  it   contain 


9  S.  &  R.  (Pa.)  409;  Anderson  t'.  Long, 

10  S.  &  R.  (Pa.)  62. 

1.  Patterson  z\  Steele,  36  111.  272 ; 
Estep  V,  Morton,  6  Ind.  489;  Lord  z\ 
Ellis,  9  Iowa  301;  Wood  v,  Warren,  19 
Me.  23;  Wilson  v,  Russ,  20  Me.  421; 
Burch  V,  State,  4  Gill  &  J.  (Md.)  444; 
Sancton  v.  Maitland,  11  Gill  &  }. 
(Md.)  286;  Braynard  v.  Fisher,  6  Pick. 
(Mass.)  355 ;  Clark  v.  Leach,  10  Mass. 
51 ;  Sargent  v,  Southgate,  5  Pick. 
(Mass.)  312 ;  16  ^m.  Dec.  409;  Grew  v. 
Burditt,  9  Pick.  (Mass.)  265;  Skinner 
?'.  King,  4  Allen  fMass.)  498;  Gibson 
r.  Powell,  5  Smed.  &  M.  (Miss.)  712 ; 
McQueston  z\  Bowman,  17  N.  H.  24; 
Nelson  v,  Wellington,  5  Bosw.  (N.  Y.) 
178;  Pinckney  v.  Keyler,  4  E.  D. 
Smith  (N.  Y.)  469;  Beers  v.  Water- 
bury,  8  Bosw.  (N.  Y.)  396;  Holden  v. 
Gilbert,  7  Paige  (N.  Y.)  208;  Waring 
T*.  Lockwood,  10  Johns.  (N.  Y.)  108; 
Sellick  V.  Fox,  12  Johns.  (N.  Y.)  205. 

Set-off  must  be  pleaded  or  notice 
given.  A  defendant  cannot  reduce  a 
plaintiff  *s  demand  for  goods  sold  by 
producing  a  debtor  and  creditor  ac- 
count in  the  handwriting  of  the  plain- 
tiff *s  clerk,  showing  goods  sold  by  de- 
fendant to  plaintiff,  unless  he  has 
pleaded  or  given  notice  of  set-off. 
Fothergill  v,  Jones,  i  C.  &  P.  133;  11 
E.  C.  L.  345. 

2.  Bo  wen  r.  Hale,  4  Iowa  430;  Free- 
man V.  Fleming,  5  Iowa  460. 

8.  Form  of  Plea  of  Bet-off. — In  En- 
giand  the  form  of  a  plea  of  set-off  giv- 
en by  the  first  common-law  procedure 


act  was  as  follows  :  *'  The  plaintiff  at 
the  commencement  of  this  suit  was, 
and  still  fs,  indebted  to  the  defendant 
in  an  amount  equal  to  the  plaintiff's 
claim,  for  (here  state  the  cause  of  set- 
off as  in  a  declaration)  which  amount 
the  defendant  is  willing  to  set  oflf 
against  the  plaintifFs  claim."  Broom's 
Com.  203. 

4.  O'Brien  v.  Anniston  Pipe  Works 
(Ala.'  1891 ),  9  So.  Rep.  415  •,  McCord  v. 
Croaker,  83  111.  556;  Stockton  v. 
Graves,  10  Ind.  294;  Ward  v,  Bennett, 
20  Ind.  440;  Bennett  v,  McCracklin,  3 
Mete.  (Ky.)  322;  Morrison  v.  Hart, 
Hard.  (Ky.)  157;  Coleman  v.  Cole- 
man, 3  Bibb  {Ky.)  14;  Chauvrant  v, 
Maillard,  4  N.  Y.  Supp.  126. 

Where  an  action  accrues  by  virtue 
of  a  statute,  and  a  general  form  of 
declaration  is  thereby  given,  a  plea  of 
set-off  founded  on  such  statute  should 
bring  defendants  within  its  terms. 
Moore  v.  Metropolitan  Sewage  Ma- 
nure Co.,  3  Exch.  333. 

6.  2  Pars.  Contr.  746,  citinfr  Barb,  on 
Set-off;  Babb.  on  Set-off  (6  Law  Lib.). 
The'notice  should  contain  the  substance 
of  a  declaration.  Brady  v.  Hill,  i  Mo. 
315;  13  Am.  Dec.  503. 

The  notice  must  describe  the  demand 
intended  to  be  set  off  with  reasonable 
certainty.  Gogel  v,  Jacoby,  5  S.  &  R. 
(Pa.)  120;  9  Am.  Dec.  339.  See  Lewis 
V.  Culbertson,  11  S.  &  R.  (Pa.)  48;  14 
Am.  Dec.  607. 

6.  The  Ne-w  Hampshire  Pub.  Stat. 
1891,  p. 619,  ^  II,  required  that  the  plea 
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all  the  requisites  essential  to  the  validity  of  pleas  in  bar,  but  must, 
of  course,  show  that  the  debt  is  of  a  nature  which  entitles  the 
defendant  to  set  it  off  against  the  plaintiff's  claim. ^ 

Where  the  demand  would  have  been  recoverable  under  the 
common  money  counts  in  a  declaration,  the  amount  may  be  set 
off  under  a  similar  description  of  the  debt,  however  particular  the 
circumstances  may  have  been.*  A  plea  of  set-off  so  much  resem* 
bles  a  declaration,  that  two  parts  of  a  plea  of  set-off,  stating  dis- 
tinct debts,  are  considered  as  two  counts  in  a  declaration,  and  if 
one  part  be  good,  a  demurrer  for  the  mispleading  in  the  other 
part  must  be  confined  to  the  defective  statement^  and  a  general 
demurrer  to  the  whole  is  not  sustainable  ;^  though  it  is  a  general 
rule  that,  if  one  part  of  a  plea  in  bar  be  bad,  the  whole  is  insuf- 
ficient.* So,  in  a  plea  of  set-off,  an  imperfect  statement  of  one 
debt  intended  to  be  set  off  will  not  prejudice  a  sufficient  allega- 
tion of  another  ground  of  set-off. 

A  separate  plea  of  set-off  stands  on  the  same  ground  with  other 
special  pleas  and  must  not  profess  to  be  an  answer  to  more  than 
it  really  does  answer.  Therefore,  a  special  plea  of  set-off  which 
professed  to  answer  the  whole  cause  of  action,  but  answered  only 
a  part,  was  held  bad  on  general  demurrer.^ 

It  has  been  said  that.it  seems  that  if  the  defendant  desires  to 
obtain  a  judgment  for  the  balance  of  his  claim,  beyond  the  set-off 
under  the  statute,  he  must  demand  such  judgment  in  his  plea.® 
But  it  has,  on  the  other  hand,  been  held  that  a  notice  of  set-off 
need  not  expressly  claim  a  balance  in  the  defendant's  favon  in 
order  to  warrant  his  recovering  one ;  that  it  is  enough  if  it  set 
forth  his  demand  in  the  usual  form.' 

c.  Particulars  of  Set-off.®— Shortly  after  the  enactment  of 
the  statute  of  2  George  II,  ch.  22,  the  court  adopted  the  rule,  that 
in  all  cases  where  the  defendant  pleads  or  gives  notice  of  set-off 
generally,  without  specific  particulars,  the  plaintiff  had  the  right 
to  call  upon  him  for  the  particulars  of  such  set-off,  or  preclude 
him  from  giving  evidence.*     This  practice  has  been  adopted  in 


or  noticeof  set-off  shall  describe  the  debt 
or  demand  '*  with  the  same  certainty 
as  is  required  in  a  declaration."  It 
was  held  that  a  plea  of  set-off  need 
not  specify  any  particular  sum;  and  if 
it  does,  the  party  is  not  bound  to  prove 
that  precise  sum.  Crump  v.  Hubbard, 
Litt.  (Ky.)  Scl.  Cas.  222.  But  it  has 
been  held  that  a  defendant  cannot  set 
off  more  than  the  sum  pleaded.  Prior 
t;.  Jacocks,  I  Johns.  Cas.  (N.  Y.)  169; 
Fugit  V.  Ewing,  9  Ind.  3415. 

1.  I  Chitt.  PI.  602. 

2.  A  notice  that  is  as  broad  as  the  com- 
mon counts  will,  if  no  bill  of  particulars 
is  called  for,  cover  any  demand  that  can 
be  proved  under  such  counts.     Fergu- 


son   V,    Milliken,    42    Mich,   441.    See 
also  Grah:im  r.  Chubb,  39  Mich.  417. 

3.  Dowsland  x\  Thompson,  2  Bl.  Rep. 
9(0. 

4.  I  ChiL  PI.  572,  593. 

5.  Conklm  f  *  Waltz,  3  Ind,  396. 

6.  Finch  v.  Ives,  28  Conn.  115. 

7.  People  f.  Judges  of  Onondaga,  4 
Cow.  (N.  Y/j  21.  See  Reeside  -\ 
Walker,  u  How,  (U.  S.)  272. 

8.  See  Bill  of  Particulars,  vol. 
2,  p.  244,  €t  stq, 

9.  2  Archibald's  Pr.  197;  Graham 'i- 
Pr.  439;  I  Burrell's  Pr,  iSo,  193,  433. 
In  regard  to  this  practice  it  was  said  bv 
TindaU,  C.  ?.,  in  Bartholomew  r.  Car- 
ter, 3  M.  k'G,  151;  42  E.  C.  L.  75,  that 
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the  United  States.*  It  has  been  said  in  effect  that,  as  the  defend- 
ant has  a  right  to  call  on  the  plaintiff  for  the  particulars  of  his 
demand,*  equal  justice  seems  to  require  that  the  plaintiff,  also^ 
should  be  allowed  to  demand  of  the  defendant  the  particulars  of 
his  set-off,  when  they  are  not  specified  in  the  plea  or  notice.* 
Under  a  judge's  order  for  particulars,  the  defendant  or  his  attor- 
ney should  deliver  a  particular  account,  in  writing,  of  the  items 
of  his  demand,  and  when  and  in  what  manner  it  arose.* 

While  the  demanding  and  granting  of  particulars  undoubtedly 
facilitate  the  trial  of  a  cause,  they  will  not  be  permitted  to  ob- 
struct the  justice  of  it.  The  party  who  objects  to  the  particulars 
as  insufficient  must  make  the  complaint  at  the  proper  time.  He 
cannot  wait  until  the  trial  of  the  cause,  and  then  raise  an  objec- 
tion which,  if  earlier  made,  might  have  been  disposed  of.* 


"when  2  George  II.,  ch.  22,  gave  the 
power  of  pleading  a  set-off,  no  one  sur- 
mised that  the  practice,  shortly  after- 
wards adopted  hy  the  courts,  that 
unless  a  particular  of  the  set-off  was 
delivered,  no  evidence  of  set-off  should 
be  given  under  the  plea,  was  an  excess 
of  jurisdiction  on  their  part,  or  a  repeal 
of  the  enactment.  It  was  a  matter  of 
practice  only,  subsidiary  to  the  full  and 
complete  execution  of  the  intention  of 
the  act."  Colorige,  J.,  in  Rankin  v. 
Hamilton,  15  Q^  B.  192;  69  E.  C.  L.  185, 
which  wasr  decided  in  1850,  observing 
that  when  the  statute  first  authorized 
the  practice  of  setting  off  the  cross-de- 
mand, instead  of  suing  for  it  in  a  cross- 
action,  or  having  recourse  to  a  court  of 
equitv,  it  made  notice  at  the  time  of 
pleading  a  condition  precedent,  thought 
that  "the  judges  may  well  have  held 
that  the  condition  was  not  performed  by 
a  bare  notice  specifying  no  particu- 
lars." 

As  early  as  181 1,  it  was,  according  to 
Heath,  J.,  "  every  day's  practice  where 
a  defendant  gives  notice  of  a  set-off,  for 
the  judges  at  chambers  to  make  an  or- 
der that  the  defendant  shall  not  be  at 
liberty,  upon  the  trial,  to  give  evidence 
upon  "the  set-off,  unless  he  delivers  to 
the  plaintiff  a  particular  of  the  items  of 
set-off."  Bateman  v.  Phillips,  4  Taunt. 
163.  To  the  same  effect  see  Young  v, 
Geiger,  6  C.  B.  541;  60  E.  C  L.  540; 
Ibbett  V.  Leaver,  16  M.  &  W.  770.  See 
also  Wallis  v.  Anderson,  i  M.  &  M. 
291;  22  E.  C.  L.  310.  . 

1.  See  Peden  v.  Mail,  118  Ind.  556. 

In  Neiv  Jersey^  the  statute  provides 
that,  "If  the  defendant  plead  or  give 
notice  of  a  set-off,  he  shall  annex  to  his 
plea  a  copy  of  the  account,  and  a  bill  of 


particulars  of  the  demand,  and  a  copy 
of  the  note  or  other  writing  so  in- 
tended to  be  set  off,  with  the  names  of 
the  subscribing  witness  or  witnesses,  if 
there  be  any ;  and  if  in  the  plea  or  any 
subsequent  pleading,  profert  be  made 
of  any  writing,  a  copy  thereof  shall  be 
annexed  to  such  pleading,  with  the 
name  of  the  subscribing  witness  or  wit- 
nesses, if  there  be  any;  and  no  evidence 
thereof  shall  be  given  on  the  trial  un- 
less so  annexed;  and  the  same  shall  be 
copied  as  a  part  of  the  circuit  record^ 
and  recorded  with  the  pleadings."  El- 
mer's  Neiv    Jersey  Dig.  ed.   18^5,  p. 

639- 

Under  the  Neiv  Hampshire  statute 
a  plaintiff  is  entitled  to  one  continuance 
in  case  of  set-off,  unless  a  particular 
statement  of  the  debt  or  demand,  with 
a  notice  that  a  defendant  will  set  off  the 
same,  has  been  served  on  the  plaintiff 
ten  days  before  the  sitting  of  the  court. 
New  Hampshire  Gen.  Stats,  (ed.  1867) 
p.  426. 

2.  That  this  may  be  done,  see  Bill 
OF  Particulars,  vol.  2,  p.  246. 

S.  See  Mercer  v.  Say  re,  3  Johns.  (N. 
Y.)  248. 

4.  Tidd's  Pr.  (6th  ed.)  622:  Young  v, 
Geiger,  6  C.  B.  541;  60  E.  C.  L.  540; 
Mercer  v.  Savre,  3  Johns.  (N.  Y.) 
248. 

5.  Lovelock  i»,  Chevelev,  i  Molt  N. 
P.  552;  3  E.  C.  L.  218;  Ibbett  f.  Leaver, 
16  M.  &  W.  770. 

So,  in  Barnes  v.  Henshaw,  21  Wend. 
(N.  Y.)  426,  it  was  said  that  it  will  not 
avail  a  party  to  object  to  the  generality 
of  a  bill  of  particulars  at  the  trial,  if 
the  cause  of  action  or  matter  of  defense 
be  embraced  in  the  bill,  even  in  the 
most  general  terms.    The  party,  if  dis- 


22  C.  of  L.— 22 
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Between  the  particulars  and  the  evidence  there  should  be  no 
variance  calculated  to  mislead.^  And  the  party  delivering  his 
particulars  must  be  considered  as  having  confined  himself  to  the 
proof  of  the  subject-matter  comprised  in  those  particulars* 
When  the  particulars  of  the  defendant's  set-off  are  delivered, 
they  are,  at  th^  trial,  considered  as  incorporated  with  the  plea  or 
notice ;  and,  on  production  of  the  order  and  proof  of  the  delivery 
of  particulars,  the  defendant  will  not  be  allowed  to  give  evidence 
of  any  demand  not  included  in  them.'  Where,  however,  the 
plaintiff  puts  in  evidence  his  books  of  account,  the  defendant 
may  claim  the  benefit  of  any  credits  to  him  found  therein, 
though  not  contained  in  his  set-off  filed.* 

d.  Replication  to  Set-off. — So  long  as  the  defendant  plead- 
ing a  set-off  is  considered  in  respect  to  his  plea  in  the  light  of  a 
plaintiff,  and  is  bound  to  produce  the  same  testimony  to  support 
it  that  would  be  required  to  enable  him  to  recover  in  that  charac- 
ter, it  follows  that  the  plaintiff  against  whom  the  set-off  is  pleaded 
ought  to  be  permitted  by  way  of  replication  to  make  the  same  de- 
fense which  the  law  would  allow  him  to  enter  by  way  of  plea  had 
he  been  sued  as  defendant  in  an  independent  action.*  The  plain- 
tiff may  avail  himself  in  his  replication  of  any  fact  which  shows 
that  the  set-off  is  groundless.  If  to  a  plea  of  set-off  the  plaintiff 
reply  **  that  he  was  not  nor  is  indebted,  etc.,"  he  may  under  this 
replication  prove  that  he  has  paid  the  amount  claimed  as  a  set- 
off.®  So  the  plaintiff  may  show  under  this  replication  that  the 
amount  claimed  to  be  set  off  has  been  paid  by  a  third  party,  and 
that  he  had  ratified  such  payment  at  the  time  of  trial.''  To  an 
answer  interposing  promissory  notes  as  a  set-off,  a  reply  denying 
the  defendant's  title  to  the  notes  and  setting  forth  facts  showing 
the  title  to  be  in  another  is  good.® 

So  it  is  a  good  replication  to  a  plea  of  set-off  that  after  plea 
pleaded,  the  plaintiff  paid  the  debt.® 

So  if  there  be  an  action  against  two  or  more  to  recover  a  joint 
debt,  and  the  defendant's*  plea  is  set-off,  it  is  a  good  replication  to 
such  plea  that  before  plea  pleaded  one  of  the  defendants  had 
become  bankrupt.^® 


satisfied    with    the    bill,    should   have 
applied  for  further  particulars. 

It  was  held  that  evidence  offered  un- 
der a  plea  of  set-off,  to  which  no  foil!  of 
particulars  or  copy  of  the  cause  of  ac- 
tion was  attached,  woultl  not  be  ex- 
cluded from  the  jury  by  reason  of  the 
absence  of  such  bill  of  particulars. 
Farwell  v.  Tyler,  5  Iowa  535. 

1.  See  Parsons  v,  Wilson,  3  M.  &  G. 
445;  42  E.  C.  L.  237. 

2.  Andrews  v.  Bond,  8  Price  313. 

8.  Hatchet  v.  Marshal,  i  Peakc*s  N. 
P.  Cas.  172;  Keen  v.  Batshore,  i  Esp. 
N.  P.  194. 

4.  Pilsbury   v,  Fernald,   10  Me.  168. 


6.  Holding  z\  Smith,  i  Murph.  (N. 
Car.)  154;  Worth  v,  Fentress,  i  Dcv. 
(N.  Car.)  419;  Watts  v,  Greenlee,  2 
Dev.  (N.  Car.)  87. 

In  Indiana^  a  set-off  may  be  replied 
to  a  set-off.  Blount  z\  Rick,  107  Ind. 
238.  But  in  Maryland^  **  there  can  be 
no  such  thing."  Spencer  v,  Almony, 
56  Md.  551. 

6.  Stockbridge  v.  Sussams,  3  Q^  B. 
239;  43  E.  C.  L.  716. 

7.  Simpson  v.  Egginton,  10  Exch.845. 

8.  Reilly  v.  Ruclir,  16  Ind.  303. 

9.  Eyton  v.  Littledale,  4  Exch.  159. 
10.  New  Quebrada  Co.  v,  Carr,  L.  R., 

4  C.  P.  651. 
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Sa  the  plaintiff  may  prove  under  nil  debet  that  the  debt  sought 
to  be  set  off  is  due  from  himself  and  a  third  party,* 

But  the  plaintiff  cannot  give  in  evidence  under  the  replication 
of  mi  debet  to  a  plea  of  set  off  his  discharge  under  the  bankruptcy 
act ;  *  or  that  the  debt  sought  to  be  set  off  is  barred  by  the  Stat- 
ute of  Limitations  ;^  and  he  must,  therefore,  reply  the  same  spe- 
cially.  White  the  plaintiff  may,  in  general,  reply  the  Statute  of 
Limitations  to  the  defendant's  plea  of  set-off,**  yet,  and  this  is  in 
accordance  with  what  has  already  been  said,^  if  both  the  demands 
of  the  plaintiff  and  defendant  accrued  more  than  six  years  before 
the  time  of  pleading,  and  the  plaintiff  issued  process  to  prevent 
the  Statute  of  Limitations  affecting  his  demand,  it  will  equally 
prevent  the  statute  from  barring  the  defendant's  set-off,  although 
the  latter  issued  no  process.® 

('.  Proof. — The  defendant  must  in  general  give  the  same  evi- 
dence in  support  pf  his  set-off  as  he  would  be  bound  to  give  if 
he  w'ere  suing  for  the  recover^'  of  the  debt  claimed  to  be  due  him. 
The  burden  of  proof  is  on  the  defendant  to  establish  his  set-off.^ 
He  must  show  that  the  claim  was  acquired  in  proper  time**  unless 
this  is  presumed.^ 


1.  Arnold    r.   Bainbrigge,   9    Exch. 

2.  Sec  Ford  V.  Dornford,  8  C^  B 
583;  55  E.  C.  L.  583. 

J.  Chappie  r,   Durslon,  \  C-  &.  J.  1. 

4.  Remington  r\  Stevens,  2  Stra. 
1^71:  BuL  N.  P.  I  So. 

5,  See  supra,  this  title,  note*  2  and 

«,  Ord  r.  Ruspin1»  2  Esp.  569;  Catlin 
: .  Skoulding,  6  T.  R.  189;  2  Saund,  127; 
Mcmlag.  20. 

7-  Callender  v.  Drabelle,  73  Iowa 
317;  Martin  r,  Hammond,  78  Iowa 
754;  Deller  v.  Staten  Island  Atliletic 
Club  (Supreme  Ct.),  4  N.  W  Supp.  311; 
Blake  ;f,  Krom,  13  N.  Y.  Supp.  335. 

A  receipt  or  assignment  of  a  bond, 
offered  in  offset,  must  b<?  proved  at  the 
trjjiL  Turberville  v.  Self,  4  Call.  ( Va.) 
SSo. 

It  was  held  that  an  instruction  that 
the  burden  of  proof  was  on  the  defend 
ant  to  establish  his  set -off,  was  fatally 
defective  for  leaving  out  of  view  that 
the  burden  of  proof  in  the  first  instance 
M'a^j  on  the  plaintiff  to  show  the  origi- 
nal indebtednesfi,  and  a  new  promise  to 
take  the  case  out  of  the  Statute  of  Lim- 
itations. Nolan  t\  Vosburg,  3  IlL 
App.  $</k 

But  the  rule  which  precludes  a  de- 
fendant from  recovery  unlesti  he  sus- 
tains his  plea  of  set-off  bj  a  prepon- 
derance of  the  evidence,,  does  not  limit 
him  to  the   proofs   introduced  by  him, 


but  he  takes  the  benefit  of  the  evidence 
in  his  favor  introduced  by  the  plaintiff. 
Laird  t.  Warren,  i)2  III.  204. 

8.  Gros>  I'*  Van  Wick^  Minor  (Ala.) 
7;  Kelley  v.  Garreit.  6  111.  649;  Had  ley 
V.  Wray.  76  Ind.  476;  Freeland  r.  Man» 
X  Sme5.  iSiL  M.  {Miss J  531;  Heiden- 
heimer  v.  Wilson,  31  Barb,  (N.  Y.) 
636;    Smith  V.  Ewer»  22  Pa.  St.  116. 

A  defendant  who  wishes  to  set  off 
bills  or  bank  notes  issued  by  the  plain- 
tiffs, must  show  that  he  was  the  owner 
or  possessor  of  the  notes  before  the 
commencement  of  the  suit.  Jefferson 
Co.  Bank  v.  Chapman,  19  Johns.  (N. 
V.)  323. 

So  a  defendant  offering  in  evidence 
as  feet -off  a  promissory  note  payable 
to  a  third  person  or  bearer,  must  show 
that  the  title  to  the  note  was  in  him 
at  the  commencement  of  the  action, 
Godley  v,  Barnes,  tj  Rich.  CS.  Can) 
161. 

The  mere  possesion  of  a  note  on  tts 
face  negotiable,  havingr  on  it  an  indorse- 
ment in  blank,  which  is  offered  as  a  set- 
off, is  not  evidence  that  it  belonged  lo 
the  defendant  at  the  commencement  of 
the  suit.  Smith  r.  Ewer,  32  Pa.  St. 
116;  Crayton  T\  Clark,  11  Ala.  787, 

1>.  It  is  a  well  settled  rule  that  every 
holder  of  a  negotiable  note  is  coniiid- 
ered  prima  facie  to  be  a  bona  Jt'de 
holder.  Bills  and  Notes,  voh  3,  p. 
391.  n.  r.  He  is  accordingly  presumed 
io  have  taken   it  before   due.     Chit,  on 
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IL  Recoupment — 1.  Definition. — Recoupment  is  the  right  of 
the  defendant,  in  the  same  action,  to  claim  damages  from  the 
plaintiff,  either  because  he  has  not  complied  with  some  obligation 
of  the  contract  upon  which  he  sues,  or  because  he  has  violated 
some  duty  which  the  law  imposed  upon  him  in  the  making  or  per- 
formance  of  that  contract.^ 

2.  Reconvention -a.  Distinguished.— Reconvention  is  the 
name  given  in  Louisiaria  and  Texas  to  a  species  of  claim  which 
the  defendant  is  allowed  to  set  up.  It  is,  like  recoupment  and 
counterclaim,  more  extensive  than  set-off.  It  has  been  defined 
to  be  a  cross-bill,  or  something  in  the  nature  of  a  cross-bill— a 


Bills,  248.  When,  therefore,  a  nego- 
tiable note  is  pleaded  as  a  set-ofT,  and 
the  presumption,  in  accordance  with 
the  above  principle,  is  that  the  defend- 
ant was  the  bona  fide  holder  at  the 
commencement  of  the  action,  the  bur- 
den is  upon  the  plaintiff  to  show  the 
contrary.      Griffin    v,   Evans,    23    Ga. 

438. 

A  defendant  may  file  in  set-off  a 
note  made  bj  the  plaintiff,  and  payable 
to  the  defendant  or  bearer,  without 
proof  that  he  received  it  before  the 
commencement  of  the  action.  Clark 
V,  M'Elroy,  i  Stew.  (Ala.)  147. 

1.  Bouv.  L.  Diet;  And.  L.  Diet. 

It  has  also  been  defined  to  be  a 
keeping  back  of  something  which  is 
due,  because  there  is  an  equitable  rea- 
son to  withhold  it.  Ives  r.  Van  Epps, 
22  Wend.  (N.  Y.)  155. 

In  Barber  v.  Chapin,  28  Vt.  413,  the 
court  by  Redfield,  J.,  said:  *'  It  will  not 
aid  the  clearness  of  our  perceptions  to 
go  into  the  cases  upon  the  subject  of 
recoupment,  or  recouper,  as  it  was  one 
time  called.  The  modern  use  of  this 
term  is  confessedly  so  indefinite  as  to 
afford  no  reliable  grounds  upon  which 
it  is  safe  to  proceed."  And  in  Daven- 
port V.  Hubbard,  46  Vt.  200,  206,  the 
court,  by  Ross,  J.,  said  :  *'  It  is  some- 
times difficult  to  discriminate  set-off 
from  reduction  or  recoupment.  .  .  . 
When  the  claim  of  the  defendant  is 
for  a  breach  of  a  stipulation  in  the 
contract  other  than,  and  independent 
of,  the  one  relied  upon  by  the  plaintiff, 
we  are  not  aware  of  any  authority 
which  holds  that  he  is  barred  from 
prosecuting  his  claim  in  an  independ- 
ent action,  if  he  fails  to  avail  himself 
of  it  as  a  defense  to  the  plaintiffs  suit. 
We  think  he  is  not  barred ;  for  the 
reason  that  his  claim  may  exceed  that 
of  the   plaintiff,  so  that  he  could  not 


have  a  full  remedy  by  way  of  reduc- 
tion or  recoupment ;  and  by  set-off  he 
might  be  deprived  from  securing  only 
so  much  of  his  clkim  as  might  happen 
to  be  due  from  him  to  the  plaintiff." 
But  see  infra^  this  title.  Counter- 
dainty  provisions  of  the  New  York 
Code  and  others,  for  judgment  in  such 
case. 

In  Merrill  v.  Everett,  38  Conn.  40, 
48,  the  court,  by  Butler,  C.  J.,  said: 
**The  right  to  recoup  arises  where 
the  action  is  upon  the  contract,  or 
some  obligation  arising  out  of  it, 
and  there  has  been  a  breach  of  some 
divisible  part  of  it,  or  of  such  obli- 
gation." 

In  Roberts  v.  Donovan,  70  Cal.  loS, 
113,  the  court,  by  Searls,  J.,  said:  ''If  a 
defendant  failed  to  recoup  damages 
where  he  might  do  so,  he  was  after- 
ward precluded  from  maintaining  an 
action  therefor,  as  he  is  now  by  our 
code  for  counterclaims  arising  iinder 
subd.  I  of  §  438,  .  .  .  which  in- 
cludes a  case  of  action  arising  out  of 
the  transaction  set  forth  in  the  com- 
plaint as  the  foundation  of  the  plain- 
tiff's claim,  or  connected  with  the  sub- 
ject of  the  action.  ...  A  contract 
is  a  *  transaction,*  but  a  *  transaction '  is 
not  necessarily  a  contract."  Citing 
Xenia  Branch  Bank  v.  Lee.  7  Abb.  Pr. 
(N.  Y.)  372. 

And  in  Nc-m  Torh.  in  1831  (prior  to 
the  present  code),  in  Reab  r.  McAlis- 
ter,  8  Wend.  (N.  Y.)  109,  117,  the 
court,  by  Walworth,  Ch.,  after  review- 
ing the  civil  and  the  English  law  as  to 
recoupment,  said:  '*  Indeed,  if  one  of 
the  parties  is  insolvent  and  the  other 
responsible,  it  is  the  only  way  in  which 
justice  can  be  done;  at  least  as  to 
small  demands,  which  will  not  bear 
the  expense  of  a  suit  in  chancery  to 
obtain  an  equitable  set -off." 
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cross-action  by  the  defendant  against  the  plaintiff  Jh  the  same 
suit.^ 

d.  Matters  of  Practice — (i)  In  Louisiana, — Those  cases  of 
reconvention  which  illustrate  the  general  principles  of  recoup- 
ment will  be  considered  in  the  proper  places  for  comparison  with 
the  decisions  of  other  States  upon  the  various  branches  of  the 
subject.  Those,  however,  which  turn  upon  the  peculiar  provisions 
of  the  codes  of  these  two  States  for  the  pleading  and  practice, 
may  better  at  orice  be  here  presented. 

The  Louisiana  Code  declares :  **  In  order  to  entitle  the 
defendant  to  instkute  a  demand  in,  reconvention,  it  is  requisite 
that  such  demand,  though  different  from  the  main  action,  be 
nevertheless  necessarily  connected  with,  and  incidental  to  the 
same  ;  as,  for  instance,  the  demand  instituted  by  the  possessor  in 
good  faith,  against  him  who  sues  in  order  to  evict  him,  for  the 
purpose  of  obtaining  payment  for  the  improvements  made  on  the 
premises.**     La.  Code,  art.  375.* 


1.  See  Black's  L.  Diet.;  BurnH's  L. 
Diet.;  And.  L.  Diet.  The  term  is  de- 
rived from  the  reconventio  of  the  civil 
law. 

2.  The  Louisiana  Code  has  not 
changed  the  civil  law  as  to  reconven- 
tion ;  unliquidated  demands  may  be 
pleaded  therein.  Agaisse  x\  Gue'dron, 
2  Martin  N.  S.  (La.)82;  Montgomery 
V.  Russell,  7  Martin  N.  S.  (La.)  290. 

A  claim  for  unascertained  damages 
may  be  pleaded  in  reconvention,  if 
arising  out  of  the  same  transaction 
which  is  the  subject  of  the  suit.  Thus,' 
in  an  action  by  a  surety  for  money 
paid  the  defendant  can  reconvene  for 
damages  from  fraudulent  conduct  at  an 
execution  sale  under  the  bond.  Wil- 
coxon  V.  BufiFord,  10  La.  183. 

In  a  superintendent's  action  for 
wages,  his  employer  may  reconvene 
for  money  delivered  to  pay  the  hands 
and  retained  unaccounted  for.  Bayne 
V,  Fox,  18  La.  80. 

If  A  in  his  individual  name,  but  for 
the  benefit  of  B,  a  non-resident,  sues 
C,  C  may  reconvene  without  citing  B. 
Smith  v'.  Atlas  Steam  Cordage  Co.,  41 
La.  Ann.  i.  Compare  State  Bank  of 
N.  O.  V.  Evans,  32  La.  Ann.  464;  Spin- 
ney V.  Hyde,  16  La.  Ann.  350. 

A  reconventional  demand  must  be 
necessarily  connected  with  and  inci- 
dental to  the  main  action.  A  demand 
for  damages  from  the  attachment  as 
illegal  is  not  such  incident.  Coco  f. 
Guyral,  36  La.  Ann.  293.  Nor,  in  a 
landlord's  proceeding,  a  tenant's  claim 
for   buildings   erected.     D'Armond   v. 
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Pullen,  13  La.  Ann.  137.  Compare 
Harris  r.  New  Orleans,  etc.,  R.  Co.,  16 
La.  Ann.  140;  Knox  v.  Thompson,  13 
La.  Ann.  114. 

If  A  sues  B  for  a  commission  on  a 
collection,  B  may  reconvene  for  the 
amount  in  A's  hands  on  which  the 
commission  is  charged.  Hynson  v. 
Wheeler,  15  La.  Ann.  409. 

A  plea  in  reconvention  must  be  es- 
tablished with  legal  certainty.  So  held 
in  a  suit  for  specific  performance,  where 
there  had  been  a  delay  of  two  months 
to  ascertain  the  damaged  condition  of 
perishable  goods.  Frank  v.  Hollander, 
35  La.  Ann.  582. 

A  reconventional  demand  need  not 
be  equallj'  liquidated  with  the  one  to 
which  it  is  opposed.  Cain  v.  Pullen,  34 
La.  Ann.  511. 

Such  demand  must  be  tried  and  ap- 
pealed with  the  main  suit.  Crescent 
City  Live  Stock,  etc.,  Co.  v.  Larrieux, 
30  La.  Ann.  740.  Compare  Sientes  v. 
Odier,  17  La.  Ann.  153. 

The  Supreme  Court  cannot  revise  a 
judgment  upon  a  reconventional  de- 
mand of  less  than  $  1,000.  *  Stevenson 
V.  Whitney,  33  La.  Ann.  655.  But 
where  the  plaintiffs  claim  is  for  less 
and  the  defendant's  for  more  than 
$1,000,  the  court  will  pass  upon  the 
latter  and  not  upon  the  former.  La- 
morere  v.  Avery,  32  La.  Ann.  1008. 

A  plea  in  reconvention  need  not  be 
put  in  issue  by  answer  or  default. 
Bayly  v.  Stacy,  30  La.  Ann.  12 10. 

A  reference  to  the  answer  in  a  former 
suit,  without  more,  is  not  an  adequate 
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(2)  In  Texas. — The  Texas  Code  declares :  "  In  every  action  in 
which  a  defendant  shall  desire  to  prove  any  payment,  counter- 
claim or  set-off,  he  shall  file  with  his  plea,  an  account  stating  dis- 
tinctly the  nature  of  such  payment,  counterclaim  or  set-off  and 
the  several  items  thereof ;  and,  on  failure  to  do  so,  he  shall  not  be 
"entitled  to  prove  the  same,  unless  it  be  so  plainly  and  particu- 
larly described  in  the  plea  as  to  give  the  plaintiff  full  notice 
thereof.^ 


allegation  of  a  reconventional  demand. 
Teal  V.  Lvons,  30  La.  Ann.  1140.  Fur- 
ther as  to  the  requisites  of  specifioation, 
see    Winthrop   v.  Jarvis,   8    La.  Ann. 

434- 

As  to  the  credit  to  be  given  by  a 
Louisiana  court  to  a  reconventional 
demand  set  up  by  one  of  the  parties  be- 
fore judgment  in  a  Texas  court,  sec 
McFarland    v.    White,    13  .La.    Ann. 

394. 

As  to  the  necessity  of  a  distinct  ver- 
dict on  a  reconventional  demand,  see 
Collins  V,  Graves,  13  La.  Ann.  95. 

A  suit  cannot  be  brought  against  a 
State  indirectly  by  way  of  reconven- 
tion. State  z\  Leckie,  14  La.  Ann. 
646. 

Where  both  parties  to  an  action  in 
which  there  is  a  plea  of  reconvention 
fail  to  make  out  a  case,  each  must  pay 
his  own  costs.  Peniston  v,  Somers,  15 
La.  Ann.  679. 

The  plaintiff  against  whom  a  plea  of 
reconvention  is  filed  cannot  discontinue 
his  action.  Lanusse  r.  Pimpienella,  4 
Martin  N.  S.  (La.)  439;  Barrow  v, 
Robichaux,  15  La.  Ann.  70  ;  Smith  v, 
Amacker,  i  ^  La.  Ann.  299. 

1.  Tex.  Rev.  Stat.  1889,  art.  1 266. 

The  courts  are  justified  in  recurring 
to  the  Spanish  system  of  jurisprudence 
to  ascertain  the  objects  and  extent  of 
the  plea  of  reconvention.  Walcott  v, 
Hendrick,  6  Tex.  406. 

A  plea  in  reconvention,  the  matter  of 
which  is  connected  with  one  of  two 
contracts,  on  which  the  plaintiff  sues, 
cannot  be  dismissed  by  the  discontin- 
uance of  the  suit  as  to  the  contract 
connected  with  the  matter  of  the  plea, 
and  it  cannot  be  inferred  tha't  the  de- 
fendant consented  to  the  dismissal  of 
his  plea  because  the  record  does  not 
show  that  he  objected  to  the  discontin- 
uance.    Slaughter   v.  Hailev,  21    Tex. 

537. 

A  plea  in  reconvention  against  the 
plaintiff  and  a  co-defendant,  non-resi- 
dent and  not  served,  does  not  prevent 
the  plaintiff  from  dismissing  the  suit 
as   to   the   one  not  sued,  if  he  does  it 


before  any  steps  have  been  taken  by 
either  to  bring  in  that  non-resident. 
Home  V.  Black,  24  Tex.  293. 

A  plea  of  a  former  suit,  pending  in 
abatement  of  a  plea  in  reconvention,  is 
bad,  if  such  former  suit  has  already 
Seen  discontinued  at  the  date  of  the 
plea  in  abatement,  although  it  was 
pending  at  the  date  of  the  plea  in  re- 
convention. Oldham  r.  Erhart,  18 
Tex.  147. 

Where  a  plea  in  reconvention  is  well 
pleaded,  the  plaintiff  cannot  claim  a 
non-suit.  Egery  z\  Power,  5  Tex. 
101. 

And  so  sometimes  when  the  matter 
is  not  well  pleaded.  -  It  was  so  held 
where  the  plea  was  not  such  that  it 
could  be  disregarded  or  treated  as  a 
nullity  by  the  court,  without  exception 
to  its  sufficiency  and  the  opportunity 
being  afforded  to  amend,  but  such  that, 
if  excepted  to  as  not  having  been 
pleaded  with  sufficient  certainty  and 
specialty,  it  might  have  been  amended 
so  as  to  obviate  that  objection.  Cun- 
ningham I'.  Wheatly,  21  Tex.  184. 

Although  after  a  plea  in  reconven- 
tion the  plaintiff  may  take  a  non-^uit 
the  defendant  may  proceed  to  judg- 
ment. Marshall  v,  Shueber,  3  Tex. 
App.  Civ.  Cas.  441,  ^  370;  Peck  v. 
McKellar,  33  Tex.  238. 

But  compare  Ewell  v.  Anderson,  49 
Tex.  697;  Harris  v.  Whitfield,  53  Tex. 
Brown  v.  Pontius,  53  Tex.  221. 

In  an  action  of  trespass  to  try  title, 
the  defendant  may^by  plea  of  reconven- 
tion, claim  that  the  land  be  decreed  to 
him,  that  the  title  of  the  plaintiff  be 
annulled,  and  that  he  have  judgment 
from  the  mesne  profits.  Egery  :'. 
Power,  5  Tex.  501.  And  this,  though 
his  claim  be  for  a  larger  number  of 
acres  than  set  out  in  the  plaintiffs  pe- 
tition.     Pearson     ^•.     Boyd,    62     Tex. 

541- 

As  to  the  requisites  of  specification, 
see  Carothers  v.  Sharp,  21  Tex.  35S. 

And  see  Texas  cases  collated  infra, 
this  title,  H01V  Right  to  Recoup  Must 
Arise. 


342 


Bdconpnimt. 


SET-OFF. 


Origin  of. 


3.  Origin  of  Beconpment.  —  Recoupment  is  of  common-law 
origin.*  It  was  invented  and  allowed  in  order  to  avoid  circuity 
of  action.* 


1.  4  Minor's  Inst.  (2d  ed.)  706;  i 
Chitt.  PI.  (16th  Am.  ed.)  595;  Pom. 
Rem.  etc.,  ^  731. 

Otherwise  as  to  set- off,  see  supra, 
this  article,  Set-off;  Origin,  etc. 

In  New  yersey,  it  is  of  statutory 
origin.  Price  v.  Reynolds,  39  N.  J.  L. 
i7i;Wakeman  v.  Illingsworth,  40  N. 
J.  L.  431;  Bozarth  v.  Dudley,  44  N.J. 
L.  304;  43  Am.  Rep.  373. 

In  Hunter  v,  Reiley,  43  N.  J.  L.  480, 
it  was  held  that  the  lessee,  in  an  action 
for  rent  under  a  sealed  lease,  could  not 
recoup  damages  for  the  lessor^s  breach 
of  covenant.  Otherwise,  now,  by  Rule 
83  of  the  Supreme  Court. 

In  Pennsylvania,  for  the  statutory 
provision  for  **defalcation,"  also  for 
collation  of  decisions  thereon,  see 
B.  P.  Dig.  Pa.  L.  1885,  P-  603. 

a.  M'Allister  v.  Reab,  4  Wend.  (N. 
Y.)  483;  M'Cumber  v,  Goodrich,  i 
Johns.  (N.  Y.)  56;  Peck  v.  Brewer,  48 
111.  54;  Doane  r.  Dunham,  65  111.  513; 
Shuchmann  r.  Knoebel,  27  111.  175; 
Harrington  v,  Stratton,  22  Pick. 
(Mass.)  510;  Sawyer  v.  Wiswell,  9 
Allen  (Mass.)  39;  Dorr  v.  Fisher,  i 
Cush.  (Mass.)  271 ;  Home  Sav.  Bank 
r.  Boston,  131  Mass.  277 ;  Withers  v, 
Greene,  9  How.  (U.  S.)  213;  Dushane 
V,  Benedict,  120  U.  S.  630 ;  Peden  v, 
Moore,  i  Stew.  &  P.  (Ala.)  71 ;  21  Am. 
Dec.  649;  Sumter  v.  Welsh,  2  Bay 
(S.  Car.)  558;  Piatt  v.  Brand,  26  Mich. 
173;  Ward  V.  Fellers,  3  Mich.  281; 
Timmons  r.  Dunn,  4  Ohio  St.  680; 
Nelson  v.  Johnson,  25  Mo.  430 ;  Ham- 
matt  V.  Emerson,  27  Me.  308 ;  Flint  v, 
Lyon,  4  Cal.  17;  Houston  r.  Young, 
7  Ind.  200;  Clark  v.  Wildridge,  5  Ind. 
176. 

In  Arkansas^  in  Wheat  v,  Dotson, 
12  Ark.  699,  the  court  by  Scott,  J.,  said  : 
"  The  doctrine  of  recoupment  has  not 
grown  up  in  the  common -law  courts 
upon  the  ground  that  the  express  con- 
tract upon  which  the  suit  is  brought  is 
to  be  considered  void  and  that  the  re- 
covery is  allowed  as  -upon  a  quantum 
meruit  or  quantum  valebat  upon  an 
implied  contract;  or  that  such  express 
contract  has  been  rescinded,  and  thus 
a  return  of  an  offer  to  return  or  its 
equivalent,  must  be  required  as  a  pre- 
requisite to  the  admission  of  the  de- 
fense. On  the  contrary,  it  has  grown 
up  under  the  auspices  of  quite  another 


and  distinct  principle  of  the  common 
law  that  has  been  always  operative, 
and  of  late  years  has  not  only  been  a 
great  favorite  of  the  courts  both  of 
law  and  equity,  but  of  the  legislature, 
that  of  the  law's  abhorrence  of  multi- 
plicity and  circuity  of  action,  which 
can  never  legitimately  tolerate  a  sec- 
ond litigation  on  the  same  matter, 
where  a  fair  opportunity  can  be  af- 
forded by  the  first  to  do  nnal  and  com- 
plete justice  between  the  parties." 

In  Illinois,  in  Streeter  v.  Streeter, 
43  111.  155,  an  action  on  notes  executed 
contemporarily  with  the  payee's  agree- 
ment to  deliver  up  a  certain  farm  in 
good  condition,  the  court  by  Breese, 
J.,  said:  "This  doctrine  of  recoupment 
is  becoming  popularized  in  the  realm 
of  the  common  law.  For,  as  was  said 
in  Stow  V.  Yarwood,  14  111.  424,  it 
tends  to  promote  justice,  prevent  use- 
less litigation,  avoid  circuity  of  action, 
and  a  multiplicity  of  suits,  adjusting 
in  one  action  adverse  claims  growing 
out  of  the  same  subject-matter  which 
can  generally  be  much  better  settled 
in  one  proceeding  than  in  several." 
This  was  reiterated  in  Peck  v.  Brewer, 
48  111.  54,  an  action  on  a  covenant  to 
deliver  fleeces,  wherein  the  defendant 
was  allowed  to  reqoup  for  the  plain- 
tiff's delivery  of  sheep  known  to  be 
infected  with  foot-rot. 

In  Massachusetts,  in  Carey  v.  Guil- 
low,  105  Mass.  18;  7  Am.  Rep.  494,  the 
court,  by  Chapman,  C.  J.,  said  :  "  In 
actions  of  contract,  the  doctrine  of  re- 
coupment is  well  established  in  this 
commonwealth.  It  was  not  recognized 
in  the  case  of  Everett  v.  Gray,  1  Mass. 
loi,  but  in  Taft  v.  Montague,  14  Mass* 
282;  7  Am.  Dec.  215,  that  decision  was, 
in  effect,  overruled.  The  plaintiff  had 
brought  an  action  to  recover  the  price 
of  a  bridge  which  he  had  built  for  the 
defendants,  and  they  were  allowed  to- 
prove  in  defense  that  it  was  so  badly 
built  as  to  be  worthless.  The  authori- 
ties were  not  discussed,  but  Parker,  C. 
J.,  said, '  It  would  be  a  reproach  to  the 
law  if  the  plaintiff  could  recover.'  In 
Harrington  v.  Stratton,  22  Pick. 
(Mass.)  510,  the  cases  in  which  the 
doctrine  has  been  established  in  New 
York  were  discussed,  and  the  modern 
English  authorities  referred  to.  It  is 
there  said  that  the  doctrine  rests  on  the 
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4.  Beooupment  and  Set-off  Distiaguiihed. — In  recoupment  the  de- 
fendant's claim  must  arise  out  of  the  same  transaction  as  the 
plaintiff's;  he  can  recover  no  excess ;  and  his  claim  may  be  for 
liquidated  or  unliquidated  damages.  In  set-off  the  claim?  are 
independent  ;  only  liquidated  damages  can  be  set  off,  and  the 
defendant  can  recover  the  excess  above  the  plaintiff's  claim.* 


principle  that  it  is  always  desirable  to 
prevent  a  cross-action  when  full  and 
complete  justice  can  be  done  in  a  sin- 
gle suitf  and  it  is  on  this  ground  that 
the  courts  have  of  late  been  disposed 
to  extend  to  the  greatest  length  com- 
patible with  the  legal  rights  of  the 
parties,  the  principle  of  allowing  evi- 
dence in  defense  or  in  reduction  of 
damages  to  be  introduced  rather  thmi 
to  compel  the  party  to  resort  to  his 
cross-action." 

In  Georgia  the  doctrine  of  recoup- 
ment is  held  to  be  merely  an  improve- 
ment upon  the  old  doctrine  of  failure 
of  consideration.  In  Lufburrow  t. 
Henderson,  30  Ga.  482,  Stevens,  J., 
said:  '*The  comparatively  modern 
doctrine  of  recoupment  is  but  a  lib- 
eral and  beneficent  improvement  upon 
the  old  doctrine  of  failure  of  consid- 
«ration.  It  looks  through  the  whole 
contract  treating  it  as  an  entirety  and 
treating  the  things  done  and  stipu- 
lated to  be  done  on  each  side,  as  the 
consideration  for  the  things  done  and 
stipulated  to  be  done  on  the  other. 
When  either  party  seeks  redress  tor 
the  breach  of  stipulations  in  his  favor, 
it  sums  up  the  grievances  on  each  ?ide 
instead  of  the  plaintiff's  side  only, 
strikes  a  balance  and  gives  the  differ- 
ence to  the  plaintiff  if  it  is  in  his 
favor." 

In  Tennessee  the  doctrine  of  recoup- 
ment has  been  introduced,  but  only  tu 
a  limited  extent.  It  has  been  declared 
applicable  only  to  cases  where  fi 
special  contract  has  been  partially  ex- 
ecuted, but  not  according  to  its  terni?i. 
Porter  v.  Woods,  3  Humph.  (Tentj.) 
56;  39  Am.  Dec.  153;  Crouch  z\  Mill- 
er, 5  Humph.  (Tenn.)  586.  See  Allen 
V.  McNew,  8  Humph.  (Tenn.)  46; 
Overton  v.   Phelan,   2    Head    (TennJ 

445. 

Where  an  engineer  sued  for  his  stip- 
ulated salary,  it  was  held  that  damages 
sustained  by  his  employer  by  reason 
of  his  unskillful  performance  of  liia 
duty  could  not  be  set-off  against  such 
salary  either  in  law  or  in  equity, 
Nashville,  etc..  Turnpike  Co.  v.  Hard- 
son,  8  Humph.  (Tenn.)  558. 


1.  Sedgwick  on  Damages  CSth  ed,), 
h  1033;  7  Wait's  Actions  and  Defcn***, 
545.  In  Ward  t\  Feller^  3  Mich,  jS:. 
the  court,  by  Martin  J.,  said:  **  The 
defense  ( recoupment;  i*  contrmdis* 
tinguLsKable  from  set-off  in  these  t]ir« 
cRsential  particulars:  ist,  In  being 
confined  to  matters  arising  out  ot, 
and  connected  with,  the  transaction 
or  contract  upon  which  the  suit  is 
brought ;  ad.  In  having  no  regard  to 
whether  auch  matttrs  are  liquidated 
or  unliquidated  ;  and  3d,  That  the  judg- 
mt-nt  is  not  the  s^ubject  of  statutorr 
regulation,  hut  controlled  by  the  nilc 
of  the  common  law/'  This  was  re- 
peated by  Peyton,  C.  J.»  in  Myers  :•. 
EsteO,  47  Miss.  4. 

Mr.  Parsons  in  1  Parsons  on  Con- 
tracts P-  740.  says  :  '"  Set-oif  shoulJ. 
however,  be  disc  rim  ill  a  ted  from  reduc- 
tion and  recoupment,  to  both  of  which 
it  bears  much  analogy  and  witheitherof 
which  it  maybe  so  mingled  by  the 
facts  of  a  case  as  to  make  it  difficult  tn 
Bay  in  which  of  these  forms  the  oppos- 
ing demand  should  be  brought  against 
the  plaintiffs  action.  In  general,  a  de- 
fendant may  deduct  from  the  plnintiiTs 
claim,  all  thofie  demands  or  claims 
owned  by  him  of  payment?  made  by 
bitn  in  the  very  same  transaction,  or 
even  in  other  but  closely  connected 
traneactions.  They  must^  however,  be 
so  connected  as  fairly  to  authorize  the 
defendant  to  say  that  he  does  not  owe 
the  plaintiff  on  that  cause  of  action  so 
much  as  he  seeks,  and  not  that  he 
ought  not  to  pay  the  plaintiff  no  much 
because  on  another  cause  of  action  the 
plaintiff  owes  him.  If  he  can  so  pre- 
sent and  use  his  claims  he  diminishes 
the  plaintifTs  claim  by  way  of  rcductioni. 
Recoupment,  we  consider  to  belon|j 
rather  to  caries  where  the  same  con- 
tract lays  mutual  duties  and  obligations 
on  the  two  parties,  and  one  seeking 
remedy  for  the  breach  of  duty  by  the 
second,  the  second  meets  the  demand 
by  a  claim  for  a  breach  of  duty  against 
the  first.  The  word  is  of  recent  intro- 
duction and  is  not  used  with  uniform- 
ity and  precision.  The  essential  dif- 
ference between   recoupment  or  reduc- 


k 


BM0iipm6iit. 


SET-OFF, 


Set-off  DiBtingidshed. 


The  occasionally  apparent  conflict  of  decisions  between  differ- 
ent State  courts  upon  allowance  of  recoupment  or  set-off  or 
counterclaim  is  not  wholly  due  to  the  use  of  the  three  terms  as 
if  synonymous.  Statutory  differentiations  are  to  be  taken  into 
account.  Besides  those  to  be  presently  noticed  in  considering 
counterclaim,  it  will  be  found  profitable  here  to  compare  those  of 
Kentucky^  Alabama,  Arkansas,  Maryland  ^Xidi  West  Virginia} 


lion  on  the  one  hand  and  set-off  on 
the  other,  is  that  in  set-off  the  charac- 
ter taken  bjr  the  defendant  is  that  he 
may  owe  the  plaintiff  what  he  claims; 
that  a  part  of  the  whole  of  this  debt  is 
paid  in  reason  and  justice  by  a  distinct 
unconnected  debt  which  the  plaintiff 
owes  him.*' 

Whether  Beconpment  i£  a  Defense. — 
In  so  far  as  recoupment  must  arise  out 
of  the  same  transaction  and  the  defend- 
ant recover  no  excess  in  his  favor,  it 
would  seem  to  be  a  defense  and  not 
merely  a  right  to  a  cross-action  set  up 
in  this  manner  in  order  to  prevent  cir- 
cuity of  action.  But  the  fact  that  the 
matter  so  set  up  must  be  such  as  would 
entitle  him  to  a  cross-action — and  in 
some  States  he  may  elect  between  the 
two  remedies — would  seem  to  imply 
that  recoupment  is  not  a  defense  in  the 
true  sense  of  the  term. 

In  Ohio,  in  Timmons  v,  Dunn,  4 
Ohio  St.  680,  the  coUr^  by  Ranny,  J., 
said  :  "  It  (recoupment)  is  no  defense 
to  the  action  but  only  affects  the 
amount  to  be  recovered  by  the  plaintiff." 

In  New  Tork,  in  Nichols  v.  Dusen- 
bury,  2  N.  Y.  286,  an  action  of  replev- 
in, plea,  taking  upon  distress  for  rent, 
reply,  failure  to  complete  the  building 
as  by  contract  to  lease,  the  court  by 
Bronson,  J.,  said :  V  It  is  a  matter 
which  is  never  pleaded  in  bar.  It  is  in 
the  nature  of  a  cross-action.  The  right 
of  the  plaintiff  to  sue  is  admitted,  but 
the  defendant  says  he  has  been  injured 
by  the  breach  of  another  branch  of  the 
same  contract  on  which  the  action  is 
founded,  and  claims  to  stop,  cut  off  or 
keep  back  so  much  of  the  plaintiff's 
damages  as  will  satisfy  the  damages 
which  have  been  sustained  by  the  de- 
fendant." 

In  McCuUough  v.  Cox,  6  Barb.  (N. 
Y.)  386,  the  court  by  Edwards,  J.,  said  : 
"The  meaning  of  recoupment  is  a  re- 
duction of  the  damages  claimed  and  is 
not  in  theory  and  contemplation  of  law 
a  complete  bar.  Neither  can  it  be 
made  so  by  election  that  the  damages 
which  the  defendants  claim  by  way  of 
recoupment  exceed    those  claimed  by 


the  plaintiffs.  In  all  the  adjudicated 
cases  both  in  England  and  in  this  State 
in  which  recoupment  has  been  allowed, 
it  has  been  considered  and  has  been 
generally  described  as  a  partial  de- 
fense." 

It  is  not  unusual,  however,  for  the 
judges  to  refer  to  recoupment  as  a  de- 
fense. See  Withers  v,  Greene,  9  How. 
(U.  S.)  213;  Ward  v.  Fellers,  3  Mich. 
281 ;  Harman  v.  Sanderson,  6  Smed.  & 
M.  (Miss.)  41;  45  Am.  Dec.  272. 

In  Mc Hardy  v,  Wadsworth,  8  Mich. 
349,  the  court  by  Christiancy,  J.,  said : 
"A  defense  by  way  of  recoupment  de- 
nies the  validity  of  the  plaintiff's  cause 
of  action.  It  is  not  an  independent 
cross-claim  like  a  separate  and  distinct 
debt  or  item  of  account  due  from  the 
plaintiff,  but  is  confined  to  matters  aris- 
ing out  of  or  connected  with  the  con- 
tract or  transaction  which  forms  the 
basis  of  the  plaintiff's  action.  It  goes 
only  in  abatement  or  reduction  of  the 
plaintiff's  claim  and  can  be  used  as  a 
substitute  for  a  cross -action  onl}'  to  the 
extent  of  the  plaintiff's  demand." 

1.  Kentucky.— The  Kentucky  Code, 
1889,  §  96,  defines:  "1,  A  counter- 
claim is  a  cause  of  action  in  favor  of  a 
defendant  against  a  plaintiff,  or  against 
him  and  another,  which  arises  out  of 
the  contract  or  transaction  stated  in  the 
petition  as  the  foundation  of  the  plain- 
tifTs  claim,  or  which  is  connected  with 
the  subject  of  the  action;  3,  a  set-off 
is  a  cause  of  action  arising  upon  a 
contract,  judgment,  or  award,  in  favor 
of  a  defendant  against  a  plaintiff  or 
against  him  and  another;  and  it  cannot 
be  pleaded  except  in  an  action  upon  a 
contract,  judgment,  or  award  ;  3,  a 
cross -petition  is  the  commencement  of 
an  action  by  a  defendant^against  a  co- 
defendant  or  a  person  who  is  not  a 
party  to  the  action,  or  against  both;  or 
by  a  plaintiff  against  a  coplaintiff,  or 
a' person  who  is  not  a  party  to  the  ac- 
tion, or  against  both;  and  is  not  allowed 
to  a  defendant,  except  upon  a  cause  of 
action  which  affects,  or  is  affected  by, 
the  original  cause  of  action ;  nor  to  a 
plaintiff,  except  upon  a  cause  of  action 
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which  affects,  or  is  affected  by,  a  set-off 
or  counterclaim." 

Ordinarily,  in  assumpsit  for  the  price 
of  merchandise  unliquidated  damages 
for  non-per(brmance  of  a  building  con- 
tract cannot  be  counterclaimed. 

Otherwise,  in  case  of  equities  arising 
from  plaintiff^s  non-residence  or  in- 
solvency. Forbes  v.  Cooper,  88  Ky. 
285.  In  this  case,  the  court,  by  Holt, 
J.,  after  citing  Shropshire  v.  Conrad,  2 
Met.  fKy.)  143,  and  Taylor  v,  Stowell, 
4  Met.  (Ky.)  175,  and  referring  to  the 
practice  before  the  Code,  said  :  "  It  was 
then  not  uncommon  to  stay  an  insolv- 
ent or  non-resident  debtor  in  the  col- 
lection of  his  claim  until  damages  to 
which  the  complainant  might  be  entitled 
against  him,  were  liquidated  under  the 
order  of  the  chancellor,  and  then  apply 
them  in  satisfaction  of  his  independent 
debt.  In  some  of  the  States,  it  has  been 
held  that  the  resident  debtor  may  pro- 
ceed by  attachment  in  an  independent 
suit  against  his  non-resident  debtor, 
and  attach  the  money  owing  by  him  in 
his  own  hands,  and  then  answer  his  ad- 
versary by  relying  on  the  attachment. 

**  It  has,  however,  been  held  by  other 
courts  that  he  could  not  do  so,  because 
it  would  bring  him  within  the  rule  that 
a  party  cannot  sue  himself.  Numerous 
cases,  however,  have  been  found  in 
which  it  has  been  held  that  the  party  may 
b^'  injunction  stay  his  insolvent  or  non- 
resident adversary  in  the  collection  of 
his  claim  until  damages  claimed  are 
liquidated  by  a  judgment,  and  thus 
gotten  in  form  to  satisfy  the  indepen- 
dent demand.  (For  a  complicated 
case  still  requiring  such  resort  to  in- 
junction, etc.,  see  Harrison  v.  Bray,  92 
N.  Car.  4S8.) 

But  where  in  absence  of  fraud  or 
mistake,  a  defendant  has  neglected  to 
plead  payment,  he  cannot  have  collec- 
tion of  the  jugdment  enjoined  in  order 
to  make  the  payment  a  set-off.  And 
this,  even  where  the  plaintiff  is  a  non- 
resident, if  also  such  when  the  judg- 
ment was  rendered.  Walker  v.  Thomas, 
88  Ky.  486. 

As'  to  the  earlier  Kentucky  decisions 
upon  recoupment,  in  Wheat  v.  Dotson, 
12  Ark.  699,  709  (in  1852),  the  court,  by 
Scott,  J.,  said :  "  Kentucky  probably 
received  the  law,  as  her  courts  enforce 
it,  from  her  mother,  Virginia,  where,  in 
1830,  it  was  provided  by  statute  that  a 
defendant  might  allege  by  plea,  not 
only  fraud  in  the  consideration  or  pro- 
curement of  any  contract,  but  any  such 
failure  in  the  consideration  thereof,  or 
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any  breach  of  warranty  of  the  title,  or 
soundness  of  personal  property,  as 
would  entitle  him  in  any  form  of  action 
to  recover  damages  at  law  or  relief  in 
equity." 

Against  a  demand  for  money  bor- 
rowed of  a  guardian  without  knowledge 
that  it  belonged  to  the  ward,  the  bor- 
rower may  set  off  a  debt  of  the  guar- 
dian.    Alexander  v.  Alford,  89  Ky.  105. 

In  one's  action  against  a  railway 
company  for  the  killing  of  his  mules, 
damages  cannot  be  counterclaimed  for 
the  wrecking  of  the  train  through  his 
neglect  to  fence  them  from  the  track. 
Louisville,  etc.,  R.  Co.  v,  Simmons,  85 
Ky.  151. 

Where  a  wife,  in  her  action  for  di- 
vorce, asked  protection  of  her  right  to 
enjoy  certain  land,  a  counterclaim  that 
the  deed  be  reformed  according  to  a 
contract  that  it  should  be  made  to  the 
husband  jointly  with  her  and  the  chil- 
dren, was  held  ndt  to  be  allowable 
unless  the  children  be  made  parties. 
Grimes  v.  Grimes,  88  Ky.  20. 

A  city,  taking  property  for  a  street 
improvement,  cannot  set  off  the  tax 
assessed  against  the  remaining  property 
of  the  owner,  nor  recoup  for  accruing 
benefits.  The  constitutional  inhibition 
imports  payment  before  entry.  Cov- 
ington V,  Worthington,  88  Ky.  206. 

A  party  sued  by  the  Commonwealth 
may  so  recoup  as  to  defeat  recoverv, 
but  cannot  get  judgment  over.  Com- 
monwealth V.  Ohio  &  N.  R.  Co.,  81 
Ky.  572. 

If  A  wrongfully  appropriates  B's 
estate,  and  A's  administrator  sues  C.  C 
may  recoup  a  demand  due  C  from  B*8 
estate.  McKenzie  v.  Pendleton,  i 
Bush  (Ky.)  164.  Compare  Finnell  v. 
Meaux,  3  Bush  (Ky.)  449. 

After  A  has  been  charged  in  the  set- 
tlement of  an  estate  with  B's  note  taken 
by  A  as  administrator  thereof,  B,  in 
A's  suit  thereon,  can  set  off  A's  indi- 
vidual debt  due  B.  Jones  v.  Everman, 
15  B.  Mon.  (Ky.)  631. 

It  was  once  held  that  a  set-off  allow- 
able by  Kentucky  law  might  be  pleaded 
in  an  action  on  a  note  executed  in  an- 
other State  where  the  set-off  would  not 
be  allowed.  Davis  v.  Morton,  5 
Bush  (Ky.)  160.  But  compare  Stevens 
V,  Gregg,  89  Ky.  461. 

If  A  sells  B  an  exempt  cow,  B,  know- 
ing that  the  sale  was  made  to  enable  A 
to  buy  another  giving  milk,  will  not  be 
allowed  to  recoup  against  the  purchase 
price  a  debt  due  him  by  A.  Mulliken 
V,  Winter,  2  Duv;(Ky.)  256. 
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A  having  executed  to  B  a  note  for 
the  purchase  price  of  an  interest  in  the 
partnership  of  B  &  C,  and  B,  having 
assigned  the  note  to  D  but  continuing 
in  the  firm,  it  was  held  that,  in  D's 
action  thereon,  A  could  recoup  for 
damages  to  the  concern  through  B's 
dishonest  conduct.     Boughner  v.  Black, 

One's  indorsement  t>n  his  bank  note 
of  authorization  to  sell  collateral  and 
apply  the  proceeds  to  its  payment,  was 
held  not  to  empower  the  bank,  after  a 
sale  thereof  made  with  consent  of  his 
administrator  to  apply  the  surplus  to 
other  claims;  it  must  go  for  general 
distribution  among  all  the  creditors  of 
his  estate,  and  the  bank  could  not  set  it 
off  against  a  claim  of  the  administra- 
tor. Masonic  Sav.  Bank  v.  Bangs,  84 
Ky.  701. 

An  administrator  cannpt  recoup  a 
debt  due  himself  against  a  debt  due  by 
the  intestate.  Comitionwealth  v.  Bos- 
ley,  5  Bush  (Ky.)  231.  Nor  can  a  de- 
mand against  the  intestate  be  pleaded 
to  the  administrator's  bond.  Cum- 
mings  V.  Williams,  J.  J.  Marsh.  {Ky.) 

384-  . 

A  receiver  whom  the  court  has  di- 
rected to  pay  funds  to  A,  cannot  retain 
the  funds  collected  and  pay  A  in  indi- 
vidual claims  held  against  A.  Johnson 
t.  Gunter,  6  Bush  (Ky.)  534. 

A  debt  due  A  cannot  recoup  a  claim 
due  the  firm  of  A  &  B.  Warder  v. 
Newdigate,  11  B.  Mon.  (Ky.)   174. 

In  an  action  against  a  bank's  debtor, 
by  commissioners  holding  the  bank's 
funds,  he  can  recoup  a  claim  due  him 
from  the  bank  at  the  date  of  its  as- 
signment. Pinnell  r.  Nesbit,  16  B. 
Mon.  (Ky.)  351. 

Unliquidated  damages  for  breach  of 
warranty  of  the  quality  of  a  commod- 
ity for  'which  the  note  sued  on  was 
executed,  may  be  recouped  against  the 
note,  when  the  seller  is  a  non-resident 
or  insolvent.  Taylor  t'.  Stowell,  4  Met. 
^^J')  ^75-  Otherwise,  when  the 
remedy  at  law  is  adequate.  Shrop- 
shire v,  Conrad,  2  Met.  (Ky.)  143. 

In  an  action  on  a  note,  the  defend- 
ant may  recoup  for  a  conversion  of 
personal  property.  Eversole  v.  Moore, 
3  Bush  (Ky.)  49;  Haddix  v.  Wilson,  3 
Bush  (Ky.)  523. 

Effect  of  ABBlgnmont  In  Kentncky. — 
"All  bonds,  bills  or  notes  for  money 
or  property  shall  be  assignable  so  as 
to  vest  the  right  of  action  in  the  as- 
signee; but,  except  in  case  of  bills  of 
exchange,  not  to  impair  the  right  to 


any  defense,  discount  or  oflfset  that 
the  defendant  has  and  might  have  used 
against  the  original  obligee  or  any  in- 
termediate assignor  before  notice  of 
the  assignment."  Ky.  Gen.  Stat.  1887, 
p.  363*  ^  6. 

"  In  case  of  an  assignment  of  a  thing 
in  action,  the  action  by  the  assignee  is 
without  prejudice  to  any  discount,  set- 
off or  defense  now  allowed."  Ky. 
Code  1889,  ^  19. 

As  to  the  equities,  where  a  note  is 
assigned  to  be  used  as  a  set-off,  see 
Timley  v.  Martin,  80  Ky.  463 ;  Graham 
V,  Tilford.  i  Met.  (Ky.)  112. 

A  maker,  who  has  induced  an  as- 
signee to  take  the  note,  is  precluded 
from  asserting  an  equity  against  the 
assignor  to  defeat  the  assignee's  recov- 
ery. McBrayer  v.  Collins,  18  B.  Mon. 
(Kv.)833. 

An  acceptor,  when  sued  by  an  in- 
dorser.  who  has  paid  the  bill,  may 
plead  that  he  accepted  it  for  the  sole 
benefit  of  the  drawer  who  died  insol- 
vent, and  that  the  indorser  was  in- 
debted to  the  estate  of  the  drawer  in 
that  amount.  Bowman  r.  Wright,  7 
Bush  (Ky.)  375. 

Where,  after  the  making  of  a  joint 
note  by  A  and  B,  but  before  its  matu- 
rity, A  makes  an  assignment  to  C  for 
benefit  of  creditors,  and  B  pays  the 
note,  B  may,  in  an  action  by  C  against 
B  on  the  note  executed  by'B^to  A,  re- 
coup A's  aliquot  part  of  the  joint  debt. 
Chenault  v.  Bush,  84  Ky.  528. 

As  to  the  prerequisite  that  the  de- 
mand was  due  before  notice  of  the 
assignment,  see  Walker  v.  McKay,  2 
Met.  (Kv.)  294. 

A  and  B,  mutually  indebted,  exe- 
cuted, each  to  the  other,  notes  in  full 
for  the  two  debts,  to  be  used  to  raise 
money.  A  assigned  his  note  to  C  and 
failed.  In  C's  action  against  B,  it  was 
held  that  B  could  not  set  off  the  other 
note.  Barbaroux  v.  Barker,  4  Met. 
(Ky.)  47. 

On  A's  arrival  of  age,  his  guardian, 
B.  assigned  to  him  a  note  on  which 
usurious  interest  had  been  paid  to  her ; 
and  C,  the  maker,  took  it  up  and  gave 
A  a  new  note.  In  A's  action  on  the 
new  not^,  it  was  held  that  C  could  not 
recoup  the  usury  paid  to  B.  Stone  v. 
McConnell,  i  Duv.  (Ky.)  54. 

Kentucky  Practice  as  to  Non-BUit, 
Judgment,  etc. — **A  defendant  is  en- 
titled to  a  trial  of  a  set-off  or  counter- 
claim, although  the  plaintiff  dismiss 
his  action  or  fail  to  appear."  Ky. 
Code  1889,  §  372. 
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"  If  the  set-off  or  counterclaim  ex- 
ceed the  sum  to  which  the  plaintiff  is 
entitled,  judgment  shall  be  rendered 
for  the  defendant  accordingly."  §  387. 
If  in  an  inferior  court,  to  **  be  within 
the  limits  of  the  jurisdiction  as  to  the 
amount."     §  720. 

**A  judgment  obtained  in  an  ordinary 
action  .  .  .  does  not  prevent  the 
recovery  of  any  claim  which  was  not, 
though  it  might  have  been,  used  as  a 
defense  by  way  of  set-oflF  or  counter- 
claim in  the  action."    ^  17. 

"No  pleading,  except  an  answer  to 
an  original  petition,  or  a  reply  to  a 
set-off,  shall  present  a  counterclaim." 
(  III  ;  subs.  3. 

"Proceedings  upon  .  .  .  coun- 
terclaims against  new  parties  '.  .  . 
shall  not  delay  the  trial  of  any  issue 
.    .    ."    §97^ 

Alabama. — "  Mutual  debts,  liquidated 
or  unliquidated  demands  not  sounding 
in  damages  merely,  subsisting  between 
the  parties  at  the  commencement  of 
the  suit,  may  be  set  off  one  against  the 
other  by  the  defendant  or  his  personal 
representative,  whether  the  legal  title 
be  in  the  defendant  or  not;  and  such 
set- off,  if  found  for  the  defendant, 
extinguishes,  either  in  whole  or  in  part, 
as  the,  case  may  be,  the  plaintiff's  de- 
mand ;  but  the  wages  or  hire  of  any 
head  of  a  family  in  this  State,  not  hav- 
ing property  liable  to  levy  and  sale  un- 
der such  execution,  cannot  be  defeated 
or  abated  by  any  set-off  of  a  money  de- 
mand acquired  by  the  person  contract- 
ing to  pay  such' wages  by  assignment 
or  transfer,  unless  the  parties  otherwise 
agree  in  writing."  Ala.  Code,  1886,  § 
2678. 

*'  If  the  debt  or  demand  so  offered  to 
be  set  off  exceeds  the  amount  of  the 
plaintiff's  demand,  the  amount  of  such 
excess  being  found  by  the  jury,  judg- 
ment must  be  rendered  against  the 
plaintiff  for  costs,  and  in  favor  of  the 
defendant  for  such  excess."     §  2679. 

"  The  provision  for  recoupment  must 
not  be  perverted  into  machinery  for 
evading  the  exemption  acts."  Ex  parte 
Hunt,  62  Ala.  i. 

In  Martin  v.  Brown,  75  Ala.  442, 446, 
an  action  on  a  foreign  bill  of^  exchange, 
by  indorser  against  drawer  and  payee, 
wherein  the  defendants  sought  to  set 
off  damages  from  defamatory  cable  dis- 
patches alleging  overdrafts,  the  court, 
by  Brickell,  C.  J.,  said:  "Certainly, 
the  act  does  not  admitof  a  construction 
which  will  authorize  the  defendant,  in 
an  action  ex  contractu,  to  interpose  a 


claim  for  damages,  because  of  1  libel 
published,  or  of  a  dander  spok«n  bj 
the  plaintiff  concerning  him,  though 
Ihe  libel  or  slander  may  relate  to  the 
contract,  or  to  ft*  subject -matter  or 
breach.  A  statute  which  would  work 
a  chany^efeo  radical  in  ^^etlled  laws, in- 
troduced  into  such  a  multiplicity  and 
diversity  of  issues,  perplexing  and  corw 
fusing  to  juries/ought  to  be  clcarlv  and 
unambiguously  expressed/' 

Th<^  provision  that  the  demand  must 
subsist  at  the  commencement  of  the 
suit  precludes  a  contingent  liabilitv  u 
s u  re t3^  fo r  t  h e  p !  a inti ff.  W ood  v,  S tcele. 
65  Ala.  4-56.  So  also  payment  bv  the 
surety  after  commencement  of  the  RuiL 
Gold  I  h  waiter,  Fir<>t  Nat.  Bank  of  Moni- 
Pfomery,  67  Ala,  549. 

In  Aifihuma^  the  following  mav  be 
subierts  of  recoupment  or  uet-off:  Wit- 
TU.SH  certificates  ai^si^ned  atlcr  maturitj. 
Campbell  t'.  Conner,  78  Ala.  2\\.  An 
attorney's  ffe»  though  unUquidatel 
Rrijrgs  x^.  Moore,  14  Ala,  133^  An? 
demand  in  debt  or  assumpsit.  Wctvcr 
V.  13  town,  87  Ala.  5^3.  Damages  su*- 
tained  through  the  plaintiff's  disobedi- 
ence of  instructions  to^postponea  saleot 
rotton,  Gafford  t\  Proskauer,  59  Ala- 
264 .  A  w  a  re  h  oil  se  m  a  n '  s  fai  I  u  re  to  de* 
liver  or  account  on  demand,  Sledjj* 
T',  Swift.  53  Ala.  no.  In  an  action  tVn 
the  purchase  money,  a  defect  tn  !ht 
vendor's  title.  Martin  z\  Wharton,  :^ 
Ala.  637.  Or  payments  made  to  ex 
tingiiisb  incumbrances,  Hollcy  :, 
Voungc,  27  Ala.  303.  A  s^talutorv 
cause  of  action  for  culling  down  \nti\ 
"not  sounding  In  damages  merch  ' 
RossLT  T'.  Bunn,  66  Aia.  S9.  Other- 
wise, as  to  damages  for  trespa**  on 
the  land.  Fulliam  T^  RusvelL  35 
Ala.  4(|2.  In  one's  suit  for  wage*-, 
damaj^eji  from  breach  of  his  im- 
plied contract  to  be  competent  and 
careTtil.  Krau  v.  Verkentoren,  90  Ah. 
tT^.  Under  a  bill  for  account  and  re- 
cleniption»  a  miirt^afjee's  iitegal  «eT- 
/ure  of  personal  property.  Conner  i 
Smith,  SS  Ala,  300.  In  A '5  action 
again^it  B  and  C  on  a  joint  account,  1 
debt  of  A  to  B,  Huhble^ton  v.  A^ker, 
56  Ala.  218,  But  B  cannot  recover  a 
judgement  for  its  excess  over  A**  de- 
mand,    Locke  t\  Locke,  57  Ala.  473. 

In  a  guano  seller's  action  for  the 
price,  the  buyer  may  recoup  a  lo*^ 
fmm  deficient  quantity.  Reynolds  r. 
Rell,  84  Ala.  496*  So  also  in  Q  land- 
lord's action  for  advances,  etc.,  msy 
the  tenant  recoup  for  a  deficiency  in 
the  number  of  mules  furnished  under 
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the  lease.  Horton  v.  Miller,  84  Ala. 
537.  As  to  injury  to  the  crop  by  a 
landlord's  cattle,  see  Johnson  v,  Al- 
dridge,  93  Ala.  77.  Or  from  his  fail- 
ure to  repair  fences,  see  Rowe  v, 
Baber,  93  Ala.  422. 

As  to  the  '*  personal  representative," 
in  absence  of  special  equities — like  in- 
solvency, non -residence,  etc. — an  ad- 
ministrator's individual  debt  cannot 
be  set  off  against  one  due  him  in  his 
representative  capacity.  Jones  v.  Bre- 
vard, 59  Ala.  499;  Farris  v,  Houston, 
7S  Ala.  250.  As  to  an  insolvent 
estate,  see  Palmer  v,  Steiner,  68  Ala. 
401. 

As  to  "  title,"  the  set-off  is  available 
against  the  beneficial  owner,  though  he 
be  not  a  party  to  the  record.  Hooper 
!••  Armstrong,  69  Ala.  343.  The  de- 
mand must  be  such  that  the  defend- 
ant tould  maintain  debt  or  assumpsit 
without  bringing  in  the  name  of  a 
stranger  to  the  suit.  Jones  i'.  Blair, 
57  Ala.  457.  Neither  at  law  nor  in 
equity  can  a  debt  due  from  A  to  B  be 
set  off  against  A's  demand  upon  the 
firm  of  B  &  C.  Watts  v.  Say  re,  76 
Ala.  397.  But  as  to  a  case  of  C's  con- 
.^ent,  see  Huckaba  v.  Abbott,  87  Ala. 
409. 

In  Alabama^  in  detinue,  there  can  be 
no  set-off.  Whitworth  v.  Thomas,  83 
Ala.  309. 

The  statute  does  not  apply  to  a  suit 
bv  the  State.  White  v.  Governor,  18 
Ala.  767. 

K  judgment  is  not  conclusive 
against  a  set-off  which  the  defendant 
omitted  to  plead.  Roach  v.  Privett, 
90.\la.  391. 

As  to  the  equitable  set-off  deducible 
from  the  Enfrlish  law  and  modified, 
see  Tuscumbia,  etc.,  R.  Co.  r.  Rhodes, 
8  Ala.  206,  220. 

Judgments  in  Alabama. — "  Judgments 
may  be  set  off  against  each  other." 
Ala.  Code  1886,  §  2680.  An  attorney's 
lien  is  an  assignment  of  fhe  judgment 
to  that  extent.  Ex  parte  Lehman,  59 
Ala.  631.  As  to  a  judgment  against  a 
partner,  see  Watts  v.  Sayre,  76  Ala.  397. 

"On  a  plea  of  recoupment,  if  the 
claim  or  demand  of  the  defendant  ex- 
ceeds that  of  the  plaintiff,  judgment 
must  be  rendered  for  the  defendant;"  if 
it  exceeds  that,  "  and  the  plaintiff  be  the 
party  liable  to  its  satisfaction,  judgment 
must  be  rendered  against  him  in  favor 
of  the  defendant  for  such  excess  and  all 
co^ts."    §  2683. 

Statute  of  Limitations  In  Alabama.— 
"When  the  defendant  pleads  a  set-off 
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to  the  plaintiff's  demand,  to  which  the 
plaintiff  replies  the  Statute  of  Limita- 
tions, the  defendant  is  nevertheless  en- 
titled to  his  set-off,  where  it  was  a  legal 
subsisting  claim  at  the  time  the  right  of 
action  accrued  to  the  plaintiff  on  the 
claim  in  suit."     ^  2682. 

Such  plea  relates  not  to  the  time  of 
its  filing,  but  to  that  of  the  commence- 
ment of  the  action.  Riley  v.  Stall- 
worth,  56  Ala.  481.  Upon  a  repli- 
cation to  the  plea  of  set-off,  it  was  held 
that  the  term  must  be  computed  not  to 
the  commencement  of  the  action,  but 
to  the  time  the  plaintiff's  right  accrued. 
Washington  v.  Timberlake,  74  Ala. 
259;  Jeffries  v,  Castleman,  75  Ala.  262. 
As  to  a  plea  setting  off  a  penalty  under 
a  statute  limiting  prosecution,  see  Ros- 
ser  V,  Bunn,  66  Ala.  89. 

Notes  and  Bonds  In  Alabama. — '*  A  co- 
maker or  surety  sued  alone  may,  with 
the  consent  of  his  co-maker  or  principal, 
avail  himself  by  way  of  set-off  of  a  debt 
or  liquidated  demand  due  from  the 
plaintiff  at  the  commencement  of  the 
suit  to  such  co-maker  or  principal."  § 
2681.  But  not  without  such  consent. 
Union  &  Am.  Pub.  Co.,  71  Ala.  60. 

*'  Paper  governed  hy  the  commercial 
law,  negotiated  before  maturity,  is  not 
subject  to  set-off  or  recoupment."  ^ 
2684. 

In  an  action  by  assignee  against 
maker  on  a  note  not  payable  at  bank, 
nor  due  at  the  time  of  the  assignment 
and  notice,  another  note  then  due  from 
the  assignor  may  be  set  off.  Russell  r. 
Redding,  50  Ala.  448.  A  demand  on 
an  intermediate  holder  cannot  be  set 
off  by  the  maker,  without  proof  of  an 
agreement  founded  on  a  new  considera- 
tion.    Brown  v,  Scott,  87  Ala.  453. 

Where  A  executed  a  note  to  B,  who 
indorsed  it  to  C,  it  was  held  that  in  C's 
action  thereon  against  A,  a  note  made 
by  B  and  D  payable  to  E,  was  not 
available  to  A  as  a  set-off,  on  proof 
that  it  was  in  A's  possession  at  the 
time  the  note  sued  on  was  transferred 
to  C.     Bostick  V.  Scruggs,  50  Ala.  10. 

Where  the  payee  or  indorsee  has 
brought  suit  at  law  on  the  note,  the 
surety  cannot  go  into  equity  to  enjoin 
suit  and  obtain  benefit  of  a  set-off  due 
at  commencement  thereof,  and  avail- 
able therein  with  no  difficulty;  and  this, 
though  the  payee  be  insolvent.  Bank 
of  Mobile  v.  Poelnitz,  61  Ala.  147. 

As  to  when  a  maker  cannot  set  off  a 
demand  against  an  intermediate  in- 
dorser,  see  Kennedy  v,  Manship,  i  Ala. 
43- 
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A,  owing  a  bank  a  debt  whereof  B 
was  surety,  transferred  to  the  bank  as 
collateral  a  note  against  C.  B  paid  the 
debt,  and  by  agreement  with  A,  re- 
ceived the  C  note  from  the  bank.  In 
B's  action  thereon  against  C,  it  was 
held  that  C  could  not  set  off  a  demand 
against  A  acquired  after  notice  of  the 
transfer  to  the  bank.  Lewis  v,  Faber, 
65  Ala.  460. 

ArkanBas. — "  The  counterclaim  must 
be  a  cause  of  action  in  favor  of  the  de- 
fendants, or  some  of  them,  against  the 
plaintiffs,  or  some  of  them,  arising  out 
of  the  contract  or  transaction  set  forth 
in  the  complaint,  as  the  foundation  of 
the  plaintiff's  claim,  or  connected  with 
the  subject  of  the  action."  Ark.  Dig. 
Stat.  1884,  §  5034. 

**  A  set-off  can  only  be  pleaded  in  an 
action  founded  on  contract,  and  must 
be  a  cause  of  action  arising  upon  con- 
tract, or  ascertained  by  the  decision  of 
a  court."     ^  5036. 

In  an  action  for  damages  for  an  as- 
sault and  battery,  the  injury  which 
provoked  the  assault  cannot  be  pleaded 
as  a  counterclaim.  So  held  in  an  ac- 
tion by  a  keeper  against  the  lessee  of 
a  penitentiary,  provoked  at  escapes. 
Ward  7'.  Blackwood,  48  Ark.  396.  In 
an  action  on  a  note,  the  plaintifFs 
wrongful  suing  out  of  an  attachment 
cannot  be  pleaded.  Bloom  r.  Lehman, 
27  Ark.  489. 

In  A*s  action  for*  damages  to  A*8 
house  from  an  eaves-drip  from  B*s,  B 
cannot  counterclaim  damages  from  a 
water  spout  from  A*s  wall,  flooding  B's 
cellar;  this  is  not  "  connected  with  the 
subject  of  the  action."  Chandler  v. 
Lazarus,  55  Ark.  312.        ^ 

As  to  the  right  of^  a  consignee  of 
damaged  goods  to  recoup  damages 
against  freight  charges,  see  St.  Louis, 
etc.,  R.  Co.  V.  Johnson,  53  Ark.  282. 
As  to  a  case  of  damages  by  a  prior  car- 
rier, see  St.  Louis,  etc.  R.  Co.  v.  Lear, 
54  Ark.  399. 

If  A  promises  to  furnish  goods  to  B, 
and  B  executes  a  mortgage  to  secure 
the  price,  but  A,  after  delivering  a  por- 
tion, refuses  to  furnish  the  residue,  B, 
in  A's  action  for  the  price  of  the  goods 
delivered,  may  recoup  for  loss  directly 
traceable  to  A's  breach  of  the  contract, 
and  unavoidable  by  any  reasonable  ef- 
fort of  B.     Levy   v.  Sale,  52    Ark.  246. 

Set-off  is  no  defense  against  replevin 
by  a  mortgagee.  Hudson  v.  Snipes,  40 
Ark.  75. 

For  an  application  (to  a  sale  of  tim- 
ber at  a  fixed  price  per  thousand  feet) 


of  the  rule  not  allowing  unliquidated 
damages  in  set-ofT,  even  when  arisbg 
from  a  brencli  of  contract^  see  Stewart 
V.  Scott,  54  Ark.  1S7. 

In  a  landlord's  action  for  rent,  the 
tenant  niRv  set  off  the  value  of  ira- 
pro Yemenis  made  under  the  landlofd's 
promise,  express  or  implied,  to  allow 
deduction  therefor.  Gocio  :-.  Dat,  ^i 
Ark.  46. 

In  an  action  to  avoid  a  sale  for  non- 
pay  mtnt  of  taxes,  taxes  paid  pending 
the  same  cannot  be  set  off.  McVeigh 
V.  Lainer.  ^q  Ark,  3S4.  A  claim 
against  a  levee  district  cannot  be  t^et 
off  against  a  levee  tas.  Fltzhugh  - 
Cotton  Belt  Levee  Dist.,  54  Ark.  2^ 
In  the  sietllement  of  a  revenue  roller i 
or"s  account,  he  cannot  set  off  a  clain 
for  county  scrip  alleged  to  be  burnt  1 
orhj.st.  Craig  X'.  Chicot  Co^  40  Ark. 
233.  Coffipare  Pride  :.  State,  52  Ark. 
502. 

A  debt  dne  from  the  plaintiff  to  one 
of  several  defendants,  mav  be  set  otf. 
Leach  zv  Lambeth,  14  Ark.  66S.  But 
not  a  debt  from  one  of  several  defend- 
ants to  the  defendant.  Collier  t*. 
Dyer,  27  Ark.  478. 

As  to  pleading  and  practice  upon  re» 
coupment  in  Arkansas,  see  Heer  Dry 
Goods  Co-  T-.  Shatrer,  51  Ark,  36S. 

Judgment  A  In  Arlcansas. — ''  Judgmeats 
for  the  recovery  of  money  may  be  **% 
off  against  eacli  otlier.  haVing'due  re- 
gard to  the  right?,  legal  and  equitable 
rights^of  all  persons  interested  in  both 
judgments,"  \  5173  "  During  the  pend- 
ency of  an  action,  the  judgment  in 
which,  when  recovered,  could  be  used 
as  a  set-ofT  against  a  judgment  in  favor 
of  th»  defendants,  or  either  of  ih^xxK 
the  court,  to  prevent  loss  by  insolvency, 
non- residence  or  other  wise,  may  enjoin 
the  collection  of  the  judgments  favor 
of  such  defendants."     ^5174. 

A  recovered  a  judgment  against  Bfor 
$380;  and  in  the  sanne  court  C  recov- 
ered a  Judgment  against  A  for  I54S. 
This  judgment  B  purchased  after  A's 
recovery,  and  moved  to  set  it  of! 
against  A's.  Thereupon  A  filed  hi* 
scliedule  claiming  the  jitdgnient  against 
B  among:  A's  exemptions  as  head  of  t 
family,  and  showing  the  total  not  lo 
exceed  3^500.  Htld,  that  the  judgment 
could  not  be  set  off.  Atkinson  v.  Pitt- 
man,  47  Ark,  464. 

A  judgment  in  the  probate  court 
may  be  set  off,  though  the  assets  are 
insufficient  to  t>ay  all  the  assets  in  an- 
other  "Statutory  class.  Higgs  't\  War- 
ner, 14  Ark.  191. 
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AsBignees.  Executors,  etc..  in  Arkan- 
SM—**  Judgments,  bills,  bonds,  notes 
or  other  writings  assigned  to  the  de- 
fendant, after  suit  has  been  commenced 
agpiinst  him  and  the  writ  served,  shall 
not  be  .  .  .  set  off."  §  5038.  In 
a  suit  by  an  executor,  etc.,  a  debt  due 
from  the  decedent  to  the  defendant 
may  be  set  off.     §  5037. 

But  a  debt  contracted  by  an  intestate 
cannot  be  set  off  against  one  contracted 
by  his  administrator.  Bizzell  i'.  Stone, 
12  Ark.  378,  citing  Dale  v.  Cooke,  4 
Johns.  Ch.  (N.  Y.'^)  11 ;  Fry  v,  Evans, 
8  Wend.  (N.  Y.)  530-  The  adminis- 
trator cannot  contract  for  such  set-off. 
Bishop  V.  Dillard,  49  Ark.  285. 

Notes  and  BiUs  In  Arkansas.— The 
Arkansas  statute  of  1873  declares  bills 
and  notes  to  be  governed  by  the  law 
merchant,  as  to  the  defendant's  right 
of  set-off  against  the  original  assignor 
before  assignment,  or  the  assignee 
thereafter.  Ark.  Dig.  Stat.  1S84,  § 
476. 

If  a  note  executed  by  A  to  B,  be  by 
B  assigned  to  C,  B  cannot,  in  an  action 
by  A  against  B,  set  off  the  note,  unless 
B  has,  by  payment  or  otherwise,  re- 
covered it  from  C.  Jenkins  v.  Neal, 
52  Ark.  418. 

As  to  a  case  of  the  assignee's  notice 
of  illegality  of  consideration — e.  g.^ 
purchase  of  arms  or  .horses  in  aid  of 
rebellion — see  Tatum  v.  Kelly,  25  Ark. 
309;  Ruddell  T'.  Landers,  25  Ark.  238. 
As  to  an  assignee  after  maturity  tak- 
ing subject  to  the  maker's  defenses, 
see  Sorrells  v,  McHenry,  38  Ark.  127. 
Aij  to  the  effect  of  a  material  altera- 
tion without  the  maker's  consent,  see 
Overton  v.  Matthews,  35  Ark.  146. 
Rijjhts  of  an  assignee  of  a  note  under 
an  original  decree  were  held  not  to  be 
prejudiced  by  a  decree  on  review. 
Say  re  v.  Thompson,  28  Ark.  336. 

Maryland. — '*  In  any  suit  brought  on 
any  judgment  or  bond  or  other  writ- 
ing sealed  by  the  party,  if  the  defend- 
ant shall  have  any  demand  or  claim 
against  the  plaintiff,  upon  judgment, 
bond  or  other  instrument  under  seal, 
or  upon  bill  of  exchange,  check,  order 
for  payment  of  money,  promissorj- 
note,  agreement,  assumpsit  or  account 
proved,  he  shall  be  at  liberty  to  file 
such  demand  or  claim  in  bar,  or  plead 
the  same  in  discount  of  the  plaintiflPs 
claim  and  judgment  for  the  excess  of 
the  one  claim  over  the  other,  as  each 
is  proved,  with  costs  of  suit  shall  be 
given  for  the  plaintiff  or  the  defend- 
ant, according:  as  such   excess  is  found 


in  favor  of  the  one  or  the  other  of 
these  parties,  if  such  excess  be  suffi- 
cient to  support  a  judgment  in  the 
court  where  the  cause  is  tried  accord- 
ing to  the  established  jurisdiction, 
otherwise  the  finding  of  such  excess  to 
be  due  shall  be  sufficient  prima  facie 
evidence  of  the  fact  of  indebtedness 
for  such  excess,  as  upon  an  award  of 
arbitrators  in  a  suit.  Md.  Pub.  Gen. 
L.  1888,  p.  1094,  §  13. 

Upon  A's  breach  of  a  contract  to 
saw  timber  of  B,  B  may,  against  A's 
claim  of  interest,  recoup  damages  for 
depreciation  of  the  timber  market. 
Rees  V.  Logsdon,  68  Md.  93. 

In  an  action  on  a  note  given  for  the 
purchase  money  of  wood  on  a  tract  of 
woodland,  damages  from  the  vendor's 
want  of  title  to  a  part  of  the  tract  may 
be  recouped.  South  Baltimore  Co.  v, 
Muhlbach,  69  Md.  395. 

In  trover  for  conversion  of  a  mow- 
ing machine,  the  defendant  may  recoup 
for  inadequacy  of  the  delivered  ma- 
chine to  fulfill  the  contract  conditions. 
Lee  T'.  Rutledge,  51  Md.  311. 

A  and  his  wife  executed  a  mortgage 
of  her  separate  estate  to  B,  who  as- 
signed it  to  C.  Held  that  the  wife  be- 
ing considered  a  mere  surety,  A  could 
set  off  against  the  mortgage  debt,  a 
debt  due  him  from  C's  estate.  Spencer 
V.  Almony,  56  Md.  551. 

On  bill  by  A  to  enforce  a  contract 
by  B  and  C  to  pay  an  annuity,  a  debt 
owed  by  A  to  B  alone  cannot  be  set 
off.     Tyrrell  v,  Tyrrell,  54  Md.  167. 

A  bought  of  B  a  sloop  which  B, 
after  receiving  part  payment,  sold  to 
C,  to  whom  A  agreed'  to  surrender 
possession  on  B's  promise  to  settle 
therefor.  In  A's  action  on  the 
account,  it  was  held  that  B  could  not 
recoup  for  **  loss  on  the  sale  of  the 
sloop,"  or  "for  the  use  of  the  said 
sloop,"  these  being  unliquidated  dam- 
ages.    Hearn  t'.  Cullin,  54  Md.  533. 

Virginia. — "  In  a  suit  for  any  debt, 
the  defendant  may  at  the  trial  prove 
and  ha^e  allowed  against  such  debt 
any  pa^'ment  or  set-off  which  is  so  de- 
scribed in  his  plea,  or  in  an  account 
filed  therewith,  as  to  give  the  plaintiff 
notice  ol  its  nature,  but  not  otherwise. 
Although  the  claim  of  the  plaintiff  be 
jointly  against  several  persons,  and  the 
set-off  is  of  a  debt  not  to  all  but  only 
to  a  part  of  them,  this  section  shall  ex- 
tend to  such  set-off,  if  it  appear  that 
the  persons  against  whom  such  claim 
is,  stand  in  the  relation  of  principal  and 
and  surety,  and  the  person  entitled  to 


351 


Baooupment. 


SET-OFF. 


Bet-off  Dif  tinguiihed. 


the  set-off  is  the  principal."  Va.  Code, 
1S87,  §  329S. 

**  The  assignee  or  beneficial  owner  of 
any  bond,  note,  writing  or  other  chose 
in  action,  not  negotiable,  may  maintain 
thereon  in  his  own  name  any  action 
which  the  original  obligee,  payee  or 
contracting  party  might  have  brought, 
but  shall  allow  all  just  discounts,  not 
only  against  himself,  but  against  such 
obligee,"  etc.,  "  before  the  defendant  had 
notice  of  the  assignment,  .  .  .  and 
shall  also  allow  all  such  discounts 
against  any  intermediate  assignor  or 
transferrer,  the  right  to  which  was  ac- 
quired on  the  faith  of  the  assignment 
or  transfer  to  him  and  before  the  de- 
fendant had  notice,"  etc.    §  2860. 

The  burden  of  proof  is  on  a  subse- 
quent assignee  asserting  that  he  took 
for  value  without  notice  of  a  previous 
assignment  alleged  by  him  to  be  fraud- 
ulent.    Daily  v,  Warren,  80  Va.  512. 

Although  a  debtor  may  be  estopped 
by  his  promise,  made  after  notice  of  the 
assignment,  to  pay  the  debt,  his  mere 
silence  will  not  operate  as  a  recognition 
thereof.     Stebbins  v.  Bruce,  So  Va.  389. 

The  consideration  for  assignment  is, 
prima  facie,  the  value  of  the  thing  as- 
signed, and  this  measures  the  recovery 
on  recourse.  Barley  v.  Layman,  79 
Va.  518. 

A  private  agreement,  unknown  to 
the  assignee,  cannot  be  set  up  as  de- 
fense to  payment  by  one  who  lends  to 
another  his  credit  in  the  form  of  a  note. 
Etheridge  zk  Parker,  76  Va.  247.  As  to 
the  case  of  the  presumption  that  an- 
other's indorsement  in  blank  is  a  guar- 
anty, see  Walsh  r.  Ebersole,  76  Va. 
247.  As  to  the  case  of  an  indorsement 
of  an  overdue  note,  see  Broun  v.  Hull, 
33  Gratt.  (Va.)  23.,  As  to  the  effect  of 
long  delay  of  a  suit,  see  Wilson  r.  Bar- 
clay, 22  Gratt.  (Va.)  534. 

A  as  principal,  and  B  as  surety,  exe- 
cuted their  bond  to  C.  An  account 
due  from  C  to  the  firm  of  A  &  D  was 
by  C  assigned  to  A.  C  became  bank- 
rupt, and  A,  after  proving  the  Account 
before  the  register,  also  became  bank- 
rupt. In  an  action  by  C's  assignee  in 
bankruptcy  against  B  on  the  bond,  it 
was  held  that  the  account  was  a  valid 
set-off.  Edmunds  v.  Harper,  31  Gratt. 
(Va.)637. 

Weat  Virginia. — To  the  foregoing  sec- 
tion 3298,  of  the  Virginia  Code,  West 
Virginia  adds:  '*And  when  the  de- 
fendant is  allowed  to  file  and  prove  an 
account  of  set-off  to  the  plaintiff's  de- 
mand, the  plaintiff  shall  be  allowed  to 


file  and  prove  an  account  of  counter 
set-off,  and  make  such  other  defense 
as  he  might  have  made,  had  an  orig- 
inal action  been  brought  upon  such 
set-off,  and  in  the  issue,  the  jury,  judge 
or  justice  shall  ascertain  the  true  state 
of  indebtedness  between  the  parties, 
and  judgment  be  rendered  accord- 
ingly."    W.  Va.  Code,  1891,  p.  812,  ^  4. 

In  a  vendor's  action  for  the  purchase 
money  under  sale  with  warranty  of 
title,  the  vendee  may  recoup  payments 
made  to  clear  off  trust  liens  executed 
by  the  vendor  upon  the  land.  Hoke 
V.  Jones,  33  W.  Va.  501. 

An  agent,  in  the  principal's  action 
on  the  indemnifying  penal  bond,  may 
recoup  for  services  rendered.  Balti- 
more &  O.  R.  Co.  r.  Jameson,  13  W. 
Va.  813.  Otherwise  in  an  action 
against  the  security  alone.  Baltimore 
&  O.  R.  Co.  V.  Bitner,  15  W.  Va.  455. 

In  A's  action  against  B  for  services 
in  procuring  collection  business.  B 
cannot  recoup  for  A's  causing  the 
owner  of  a  claim  to  take  it  out  of  B's 
hands,  after  B  had  spent  money  in  its 
prosecution.  Logie  v.  Black,  24  W. 
Va.  I. 

In  an  action  on  a  contract  for  remov- 
ing paving  stones,  preparing  for  pipe- 
laying,  and  replacing  them,  the  de- 
fendant cannot  recoup  damages  from 
defective  replaci?ment,  in  excess  of 
the  plaintiffs  claim.  Natural  Gas 
Co.  V.  Healy,  33  W.  Va.  102. 

In  an  action  on  the  special  bond  of 
the  sheriff  as  collector  of  school  taxes, 
a  balance  due  him  from  the  building 
fund  cannot  be  set  off.  Board,  etc.  v. 
Cain,  28  W.  Va.  758. 

The  court  will  not  set  off  one  judg- 
ment against  another  to  the  injury  of 
intervening  interests  of  third  parties. 
Nuzum  t\  Morris,  35  W.  Va.  559:  Payne 
r.  Webb,  29  W.  Va.  627.  Compare 
Frazier  r.  Hendren,  80  Va.  265. 

A  several  set-off  cannot  be  allowed 
to  a  joint  demand.  Choen  v.  Guthrie, 
15  W.  Va.  100. 

Where  A  dies  insolvent  before  ex- 
piration of  the  term  of  lease  of  his 
farm  to  B,  a  debt  due  from  A  to  B  at 
the  time  of  A's  death  cannot  be  set  off 
by  B  against  the  administrator's  claim 
for  rents  accruing  after  A's  death. 
Washington  v,  Castleman,  31  W.  Va. 

832. 

Although  one  trespass  cannot  be 
set  off  in  bar  of  another,  a  defendant 
in  action  by  an  adjacent  owner  for 
diversion  of  surface  water,  may,  in 
mitigation,   show    that    the    damages 
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6.  How  Right  to  Recoup  Must  Arise — a.  In  General. — Where 
the  plaintiff  has  failed  to  perform  some  of  the  stipulations  of  the 
contract  sued  on,  the  defendant  may  recoup  therefor.*  Recoup- 
ment being  allowed   in   order  to  avoid  circuity  of   action,  the 


were  in  part  caused  by  plaintiff's 
wrong  doings.  Knight  v.  Brown,  25 
VV.  Va.  808 ;  Hargreaves  v.  Kimberly, 
26  W.  Va.  787: 

1.  Van  Buren  v,  Digges,  11  How. 
(L'.  S.)  461;  Hunter  v,  Waldron,  7  Ala. 
753 ;  Reynolds  v.  Bell,  84  Ala.  496 ; 
Hatchett  i\  Gibson,  13  Ala.  587 ;  Berry 
r.  Diamond,  19  Ark.  262;  Brunson  t;. 
Martin,  17  Ark.  270;  Bixby  v.  Parsons, 
49  Conn.  4S3;  44  Am.  Rep.  246;  Byer- 
lee  V.  Mendel,  39  Iowa  382;  Bee 
Printing  Co.  v.  Hichborn,  4  Allen 
(Mass.)  63;  Britton  v.  Turner,  6  N. 
H.  481;  26  Am.  Dec.  713;  Elliot  v. 
Heath,  14  N.  H.  131;  Grant  v.  Button, 
14  Johns.  (N.  Y.)  377;  Whitbeck  r. 
Skinner,  7  Hill  (N.  Y.)  53;  Ives  v. 
Van  Epps,  22  Wend.  (N.  Y.)  155; 
Crane  v.  Hardman,  4  E.  D.  Smith  (N. 
Y.)  339;  Allaire  Works  v,  Guion,  10 
Barb.  (N.  Y.)  55;  Shallies  v.  Wilcox, 
2  Hun  (N.  Y.)  419;  Per  Lee  v.  Beebe, 
13  Hun  (N.  YJ  89  ;  Elwell  v.  Skiddy, 
77  N.  Y.  282;  Snook  v.  Fries,  19  Barb. 
(N.  Y.)  313;  Epperly  v.  Bailey,  3  Ind. 
72;  Queen  v,  Doolan,  55  111.  526;  Bab- 
cock  r.  Trice,  18  111.  420  ;  68*Am.  Dec. 
560;  Peck  V.  Bligh,  37  111.  317;  Haskell 
r.  Brown,  65  111.  29;  Pepper  v,  Rowley, 
73  III.  262;*BeldenT;.  Perkins,  78  ifl. 
449;  Cooke  V,  Treble,  80  111.  381;  Hig- 
gins  V.  Lee,  16  111.  495  ;  Prairie  Farmer 
Co.  r.  Taylor,  69  111.  440;  18  ^m.  Rep. 
621;  Sanger  r.  Fincher,  27  111.  340; 
Wilder  v,  Stanley,  49  Vt.  105;  Butler 
V.  Titus,  13  Wis.  429;  K^tchum  v. 
Wells,  19  Wis.  25;  Rockwell  V.  Daniels, 

4  Wis.  432;  Fi'sk  V.  Tank,  12  Wis. 
276;  78  Am.  Dec.  737;  Porter  v. 
Woods,  3  Humph.  (Tenn.)  56; 
39  Am.   Dec.   153;  Fowler   v.  Payne, 

49  Miss.    32;     Allen     v,    McKibbin, 

5  Mich.  449;  Jackson   v.   Armstrong, 

50  Mich.'  65;  Wilson  v,  Wagar,  26 
Mich.  452;  Chapman  v,  Dease,  34 
Mich.  375;  Morehouse  v.  Baker,  48 
Mich.  335 ;  Sinker  v.  Diggins,  76  Mich. 
557;  Cota  v,  Mishow,  62  Me.  124; 
Wagner  r.  jDette,  2  Mo.  App.  254; 
Haysler  v.  Owen,  61  Mo.  270;  Abbot 
f.  Gatch,  13  Md.  314;  71  Am.  Dec. 
635;  Upton  V.  Julian,  7  Ohio  St.  95; 
Noble  p.  James,  2  Grant's  Cas.  (Pa.) 
278;  Nickle  v.  Baldwin,  4  W.  &  S. 
(Pa.)  290;  Macky  v,  Dillinger,  73  Pa. 


St.  85 ;  Johnson  v,  Hoosier  Drill  Co., 
99  Pa.  St.  216.  See  Hopping  v.  Quin, 
12  Wend.  (N.  Y.)  517. 

In  Peck  V.  Brewer,  48  111.  54,  the 
court  by  Breese,  C.  J.,  said  :  **  It  is 
the  doctrine  of  this  and  other  courts, 
that  recoupment  will  be  allowed  when- 
ever an  action  for  damages  can  be  sus- 
tained, and  thus  avoid  circuity  of  ac- 
tion, and  courts  will  favor  recoupment 
rather  than  drive  the  party  to  a  sepa- 
rate action.'* 

Where  a  party  received  an  engine  for 
repairs  and  retained  a  portion  of  it,  and 
before  an  action  was  brought  against 
him  had  made  an  assignment  in  bank- 
ruptcy under  the  general  bankruptcy 
law  and  obtained  his  discharge,  it  was 
held  that  either  he  or  his  assignee  could 
recoup  his  claim  for  work  done  on  the 
repairs.    Stow  v.  Yarwood,  20  111.  497. 

The  defendant  in  trover  for  a  note  in- 
closed for  collection,  may  recoup  his 
services  and  expenses  in  collecting. 
Turner  v.  Retter,  58  111.  264. 

In  an  action  by  a  tenant  against  his 
landlord,  for  the  conversion  of  a  crop, 
the  defendant's  lien  on  the  crop  for 
rent  hiay  be  made  the  subject  of  recoup- 
ment in  his  favor.  Jones  v,  Horn,  51 
Ark.  19. 

In  one's  action  for  the  price  of  sewer- 
pipe  that  had  been  stipulated  to  be  de- 
livered by  water,  but  was  not  finished 
until,  navigation  had  closed,  and  was 
delivered  by  rail  and  accepted,  it  was 
held  that  the  defendants  could  not  set 
oflF  the  damages  suffered  hy  reason  of 
the  pipe  not  being  delivered  by  water. 
Malone  v.  Wood  (Pa.  1890.),  18  Atl. 
.  Rep.  984. 

Where  there  is  a  part  performance, 
and,  by  the  terms  of  the  contract,  pay- 
ment may  be  demanded  for  the  same,  an 
action  lies.  In  such  case,  however,  the 
other  party  may  give  evidence  of  dam- 
ages sustained  in  consequence  of  the 
non-performance  of  the  residue  of  the 
contract,  in  diminution  or  even  extin- 
guishment of  the  claim  made  against 
him.  But  he  cannot,  in  an  action 
against  him,  have  a  balance  certified  in 
his  favor  for  money  paid  on  account  of 
the  services  done,  nor  for  damages  sus- 
tained by  reason  of  the  non-perform- 
ance of   the  contract.     His  remedy  is 
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by  action  against  the  other  party  to  re- 
cover damages  for  the  violation  of  the 
contract.  Sickels  v,  Pattison,  14  Wend. 
(N.  Y.)  257;  38  Am.  Dec.  527. 

Where  an  action  was  brought  against 
a  tenant  to  recover  damages  for  a  breach 
of  covenants  in  a  lease,  he  may  intro- 
duce evidence  under  the  general  issue, 
by  way  of  recoupment,  tending  to  show 
that  the  plaintiff  had  represented  the 
roof  to  be  in  good  condition,  but  that  it 
was  leaky  and  the  defendant's  goods 
were  injured  in  consequence.  Stubble- 
Held  V.  Soule,  21  111.  App.  154. 

A  party,  who  has  a  defense  by  way 
of  recoupment,  will  not  be  permitted  to 
seek  affirmative  relief  by.  making  an- 
other person,  in  interest,  a  party  de- 
fendant, by  way  of  subrogation.  So 
held  in  an  action  for  the  purchase  price 
of  a  printing  office,  where  it  was  sought 
to  have  a  claimant  of  a  fiAh  interest 
brought  in,  and  his  claim  adjudicated. 
Lyman  v.  Corwin,  27  Ark.  580. 

"The  right  of  a  defendant  to  avail 
himself  of  a  claim  for  damages  by  way 
of  recoupment  is  not  confined  to  cases 
where  fraud  is  imputable  to  the  plain- 
tiff ;  but  may  exist,  though  the  damages 
result  from  a  mere  breach  of  contract. 
Batterman  r.  Pierce,  3  Hill  (N.  Y.) 
171. 

Where  a  horse,  hired  to  perform  a 
certain  journey,  and  back,  becomes, 
without  any  fault  of  the  hirer,  so  lamed 
as  to  be  unable  to  travel,  the  Hirer's 
consequent  expenses  of  procuring  other 
means  of  returning  home,  may  be  re- 
couped against  the  bailor's  demand 
for  the  hire; and  if  th^y  exceed  the  value 
of  the  horse's  services  the  bailor  can- 
not recover  in  an  action  for  such,  serv- 
ices. Harrington  v,  Snyder,  3  Barb. 
(N.Y.)  380. 

The  defendant,  in  an  action  on  a  note, 
pleaded  that  the  consideration  for  the 
note' was  certain  lots  and  the  improve- 
ments thereon,  and  that  the  payee 
would  add  certain  other  improvements, 
which  he  failed  to  do;  that  the  im- 
provements to  be  added  were  worth 
iioo,  and  that  the  consideration  of  the 
note  had  wholly  failed  for  so  much. 
The  plea  was  held  good  on  demurrer 
(following  Wheat  v,  Dotson,  12  Ark. 
699),     Smith  V.  Capers,  13  Ark.  9. 

In  an  action  for  services  at  brick- 
making  contracted  to  be  performed 
carefully  and  skillfully,  damages  may  be 
recouped  for  failure  to  make  and  burn 
the  brick  in  a  workmanlike  manner. 
Robinson  r.  Mace,  16  Ark.  97. 

Where,  through  one's  failure  to  erect 


a  bridge  in  the  manner  contracted  for.  it 
was  carried  away  by  a  flood,  it  was 
held  that  he  could  not  recover  on  the 
special  contract  because  he  had  not  ful- 
filled it,  nor  on  a  quantum  meruit^  be- 
cause the  defendant  town  had  received 
no  net  benefit  from  his  labors.  Taft  r. 
Montague,  14  Mass.  282 ;  7  Am.  Dec. 

215- 

Notice  to  Qoit  Sorrlco. — An  employer 
when  proceeded  against  by  his  scn'knt 
for  the  recovery  of  his  wages,  may  re- 
coup such  damage  as  he  has  sustained 
by  the  servant's  failure  before  leaving 
the  employer's  service  to  give  notice  of 
his  intention  to  quit.  Hunt  v.  Otis 
Co.,  4  Met.  (Mass.)  464  ;  Satchwell  v. 
Williams,  40  Conn.  371. 

Bailment. — In  an  action  by  a  bailee 
for  hire,  the  bailor  may  recoup  for  loss 
from  inadequate  performance  of  the 
bailee's  duty.  Phelps  v.  Paris,  39  Vt 
,511.  Compare  Crowninshield  v.  Rob- 
inson, I  Mason  (U.  S.)  93. 

Payment  by  Inatallmenti.  —  Where 
personal  property  was  purchased,  to  be 
paid  for  by  installments,  and  all  the  in- 
stallments except  the  last  one  to  fall 
due  were  paid,  it  was  held  in  an  action 
to  recover  the  last  installment  that  the 
damages  for  the  breach  of  warranty  of 
the  personal  property  might  be  set  up 
by  way  of  recoupment  against  it.  Hutt 
V.  Bruckman,  55  111.  441.  See  also 
Baker  v,  Railsback,  4  Ind.  533;  Stil- 
well  V.  Chappell,  30  Ind.  72;  Pepper  f. 
Rowley,  73  111.  262 ;  Maguire  v,  How- 
ard, 40  Pa.  St.  391. 

Landlord  and  Tenant. — As  the  object 
of  inquiry  on  the  trial  of  a  distress  for 
rent  is  to  ascertain  the  amount  of  rent 
due,  any  acts  of  the  landlord  impairing 
the  value  of  the  use  of  the  demised 
premises  njay  be  shown,  and  the  dam- 
ages caused  thereby  may  be  recouped. 
Lynch  r.  Baldwin,  69  111.  210;  Blood- 
worth  V.  Stevens,  51  Miss.  475. 

Damage  for  failure  of  the  landlord  to 
repair  may  be  recouped  by  the  tenant 
in  an  action  of  covenant  by  the  land- 
lord against  him  for  the  recovery  of  the 
rent.  Lunn  r.  Gage,  37  111.  19 ;  87  Am. 
Dec.  233. 

Statute  of  Limltatlona  In  Beoonm&ent. 
—It  has  been  held  that  the  Statute  of 
Limitations  does  not  run  against  any 
recoupment  claim.  Beecher  v,  Bald- 
win, 55  Conn.  419;  and  Estell  v,  Myers, 
54  Miss.  174.  But  see  Jeffries  v,  tas- 
tleman,  75  Ala.  262;  also  infra^  this 
title,  Counterclaim.  In  Louisiana  and 
Texas  the  statute  runs  against  a  claim 
to  reconvention.     Harris  v.  New  Or- 
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damages  must  be  such  as  the  defendant  could  recover  in  a  cross- 
action.*  The  plaintiff's  conduct  must  be  the  proximate  cause  of 
the  injury  for  which  the  defendant  seeks  to  recoup.*     Nor  can 


leans,   etc.,   R.  Co.,  i6  La.  Ann.  14.0  v 
Bennett  v.  Hoi  lis,  9  Tex.  437. 

Eridenee. — Where  the  defendants  in 
an  action  upon  a  contract  for  labor  and 
materials,  claim  to  recoup  damages  re- 
sulting from  the  plaintiff's  having  left 
the  work  in  an  unfinished  state,,  it  is 
competent  for  the  defendants  to  show 
Mrhat  efforts  they  made  to  finish  the 
work  after  it  had  been  left  by  the 
plaintiff.  M.  E.  Church  v.  Ladd,  22 
Mich.  280. 

1.  Pettee  v.  Tennessee  Mfg.  Co.,  i 
Sneed  (Tenn.)  381;  Overton  v.  Phelan, 
2  Head.  (Tenn.)  445  ;  Peden  v.  Moore, 
I  Stew.  &  P.  (Ala.)  71 ;  21  Am.  Dec. 
649;  McCarthy  v,  Henderson,  138 
Mass.  310;  Van  De  Sande  v.  Hall,  13 
How.  Pr.  ,<N.  Y.)  458;  Plati  v.  Brand, 
26  Mich.  173;  Kinne  v.  New  Haven,  32 
Conn.  210;  Clark  v,  Wildridge,  5  Ind. 
176.  Under  the  Texas  provision  for 
reconvention,  compare  Rose  v,  San 
Antonio,  etc.,  R.  Co.,  31  Tex.  49;  Bick- 
ham  V,  Hunter,  37  Tex.  551. 

Where  a  suit  for  damages  for  a 
breach  of  warranty  was  brought  against 
a  vendor  of  land,  it  was  held  that  he 
could  not  recoup  the  rents  and  profits 
received  by  the  vendee,  unless  he  could 
show  that  he  had  actually  paid  such 
rents  and  profits  to  the  holder  of  the 
paramount  title.  Burton  v.  Reeds,  20 
Ind.  87;  Greene  v,  Allen,  32  Ala.  215; 
see  Locke  v.  Alexander,  i  Hawks  (N. 
Car.)  412. 

2.  Proximate  Cause. — Sedgwick  on 
Damages,  §  1041 ;  Smith  v.  Osborn, 
143  Mass.  185;  Turner  v.  Gibbs,  50 
Mo.  556;  Green  v.  Bell,  3  Mo.  App. 
291. 

Damages  which  do  not  legally  result 
from  the  breach  of  the  contract  cannot 
be  recovered  unless  they  are  specially 
claimed  in  the  pleadings.  Thus  danl- 
ages  sustained  by  a  vendee  of  goods  by 
reason  of  his  inability  to  comply  with 
a  contract  made  by  him  with  a  third 
person,  do  not  legally  result  from  a 
breach  of  a  contract  of  his  vendor  to 
deliver  the  goods  to  him,  and  in  an  ac- 
tion by  his  vendor  cannot  be  recouped 
unless  specially  set  forth  in  the  answer. 
Cole  V.  Swanston,  i  Cal.  51;  52  Am. 
Dec.  288. 

Plaintiff. — The  recoupment  must  be 
against  the  party  originally  contract- 
ing.   Fessenden  v.  Forest  Paper  Co., 
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63    Me.    175.     See  also    Williams   v. 
Schmidt,  54  III.  205. 

Where  a  misrepresentation  was  made 
by  the  plaintiff's  assignor  and  not  bv 
the  plaintiff,  it  was  held  that  the  defend- 
ant could  not  recoup  against  the  plain- 
tiff for  the  misrepresentation.  Van  De 
Sande  v.  Hall,  13  How.  Pr.  (N.  Y.)  458. 

In  an  action  by  the  owners  of  a  ves- 
sel, of  whom  the  master  is  one,  to  Re- 
cover freight  for  goods  actually  carried, 
delivered,  and  accepted,  the  consignee 
cannot  recoup  in  damages  a  loss  sus- 
tained by  him  by  reason  of  the  failure 
to  deliver  a  cargo  never  actually  put 
on  board,  but  which  the  master  with- 
out other  authority  than  belonged  to 
him  in  that  capacity,  improperly  re- 
ceipted for  in  the  bill  of  lading.  Sears 
V.  Wingate,  3  Allen  (Mass.)  103.  It 
seems  that  evidence  of  usage  would  be 
inadmissible  in  such  cases.  Meyer  v. 
Dresser,  16  C.  B.  N.  S.  646;  iii  E.  C. 
L.  644. 

In  an  action  by  an  executor  for  rent 
due  under  a  lease,  the  lessee  may  re- 
coup on  account  of  damages  for  breach 
of  the  intestate's  ■  covenant  to  repair. 
Green  v.  Bell,  3  Mo.  App.  291. 

R,  with  others,  signed  a  subscription 
paper  by  which  he  agreed  to  pay  D 
and  H  $100,  the  amount  of  his  subscrip- 
tion, for  the  building  of  a  steam  mill  at 
Elk  Horn;  and  D  and  H  agreed  to 
build  the  mill  and  complete  the  same. 
Before  the  expiration  of  the  time  for 
completing  the  mill,  D  and  H  assigned 
the  subscription  to  Y  who  delayed 
suing  upon  the  subscription  until  after 
the  expiration  of  the  time  for  complet- 
ing the  mill,  which  was  not  completed 
within  the  time  limited  by  the  contract. 
Held^  that  in  a  suit  brought  on  the 
subscription  in  the  names  of  D  and  H, 
for  the  use  of  Y,  R,  the  defendant, 
might  recoup  for  damages  on  account 
of  the  non-performance  of  D  and  H. 
Rockwell  V.  Daniels,  4  Wis.  432. 

In  Texas^  there  can  be  reconvention 
only  against  the  party  originally  con- 
tracting. Blair  v.  Reid,  20  Tex.  310. 
And  a  judgment  upon  a  reconvention 
by  the  defendant  against  the  party 
originally  contracting,  but  who  is  not 
a  party  to  the  suit,  is  void.  McFadin 
v.  MacGreal,  25  Tex.  73. 
.  In  A's  attachment  suit  against  B,  B 
cannot  plead   A's  breach   of  contract 


/ 


Booonpmant. 


SET-^OFK 


How  Sigbt  Mki. 


he  recoup  if  his  own  failure  to  comply  with  the  terms  of  the  con- 
tract has  made  it  impossible  for  the  plaintiff  to  fulfill  them,* 

in  favor  of  a  stranger  to  the  note  and 
suit,  it  was  unavailable  as  a  defense  to 
the  action.     Hook  i\  White,  36  Cal  2*^, 

In  an  action  on  a  promissory  note 
given  bj  two  on  a  contract  o(  purchase 
by  one  of  the  makers  only,  it  is  coin- 
petent  to  recoup  damages  growing  out 
of  the  contract  of  purchase  to  the  same 
extent  as  if  the  note  had  been  ^tven 
by  the  purchaser  alone.  McHardv  : . 
Wads  worth,  S  Mich*  349. 

An  accommodation  indorser  can  no* 
in  an  action  on  a  note  given  upon  i 
siile  of  timber^  avail  himself  of  a  breach 
of  warranty  as  to  the  quality  of  the 
timber  by  way  of  counterclaim.  Gil* 
lespie  V.  Torrance,  25  N.  Y,  306;  85 
Am.  Dec.  355. 

In  an  action  on  a  procnlssory  note 
given  by  a  principal  and  a  surety  on  & 
contract  of  the  principal,  it  i^  comi^>e' 
tent  to  recoup  the  damages  of  tlie 
principal  growing  out  of  the  contract 
to  the  same  extent  as  if  the  note  ha4 
been  given  by  the  principal  and  ht 
alone  v^*cre  sued.  Waterman  -\  Clark, 
76  111.  428;  Springer  r.  Dwyer^  50  N. 
Y.  19. 

A  surety  may  recoup  for  any  dam- 
ages arising  out  of  the  same  subject- 
matter  to  the  same  extent  as  the  prio- 
cipal  might  if  he  were  sued  alone. 
Meyer  v.  Stookey^  3  III.  App*  336, 
Compare  Springer  t%  Dwyer,  50  N, 
Y.19^ 

B«eoiivexillos„ — S  purchased  property 
at  the  succession  sale  of  F,  and  g^nve 
his  note  for  the  price,  S  having  mar- 
ried Ps  widows  and  suit  having  been 
brought  on  the  note,  he  pleaded  in 
compensation  the  interest  of  his  wife 
in  the  community  of  F,  her  former 
husband,  and  herself.  Helii,  that  the 
plea  was  bad,  because  the  quality  of 
debtor  and  creditor  was  not  united  in 
the  same  person*  Stokes  v,  Forman, 
12  La.  Ann.  671.  See  also  Hanrahaa 
t\  Leclercq,  15  La.  Ann,  204. 

Accommodation  acceptors  have  no 
right  to  plead  by  way  of  reconvention 
a  debt  due  by  the  payee  to  the  drawer 
of  the  draft-  And  this  is  true  even 
though  the  payee  knew  the  acceptors 
to  be  accommodation  acceptors.  Smith 
T\  Adams,  14  La.  Ann.  411. 

See  siipra,  this  title,  Tke  Require- 
me  tit  af  Mutnaliiy  as  to  Ciaims  im 
Sei'of. 

1.  Chapman  v.  Dease,  34  Mich.  375. 

Where  to  an  action  on  a  contract 


with  the  firm  of  B  &  C.  Kirbs  v.  Pro- 
vine,  78  Tex.  353. 

In  A's  action  on  his  separate  account 
against  H,  H  cannot  reconvene  a  joint 
demand  against  A,  B  and  C,  without 
proving  insolvency  of  B  and  C.  Ham- 
ilton V,  Van  Hook,  26  Tex.  302.  As 
to  the  right  of  the  receiver  of  an 
insolvent  corporation  to  reconvene 
against  an  intervener,  see  Continen- 
tal Nat.  Bank  of  N.  Y.  v,  Weems,  6c; 
Tex.  489. 

In  Louisiana,  compensation  does 
not  take  place  between  partnership 
and  individual  debts.  Key  v.  Box,  14 
La.  Ann.  502. 

Defendant. — The  claim  must  be  due 
the  defendant,  so  the  recoupment  shall 
bar  action  by  any  other  party.  Thus  in 
an  action  against  a  town,  damages  to  a 
few  inhabitants  cannot  be  recouped. 
Kinne  v.  New  Haven,  32  Conn,  2 to. 
Compare  Zuckermann  v.  Solomon,  73 
111.  130. 

Where  a  bill  of  exchange  lor  the  con- 
sideration of  negroes  is  drawn  by  the 
vendee  upon  C  and  son,  payable  to  the 
vendor,  as  there  is  no  assignment  to 
the  drawees  of  the  bill  of  bide  and  the 
latter  have  no  interest  in  the  negroes, 
the  drawees  cannot  avail  themselves 
of  the  defense  of  failure  of  consideration 
arising  from  the  subsequent  emancipa- 
tion of  the  slaves. 

Where  a  bill  of  sale  of  four  negroes 
contained  a  covenant  of  warranty  that 
the  negroes  were  slaves  for  liie  and 
sound  in  body  and  mind,  the  vendee 
and  his  assignee  are  the  only  persons 
who  have  a  right  to  recoup  for  breach 
of  the  warranty.  Coolidge  v.  Burnes, 
35  Ark.  241. 

A  claim  of  A  and  B  to  recoup  dam- 
ages from  C,  by  way  of  set-off  against 
the  promissory  note  of  A,  R  and  D, 
held  by  C,  cannot  be  sustained,  nor  can 
such  claim  for  damages  be  &et  off 
against  an  aliquot  part  of  the  Rum  due 
on  the  note.     King  v.  Wise,  43  CaL  628. 

In  an  action  on  a  promissory  note  by 
the  payee  against  one  of  two  joint  and 
several  obligors,  the  defendant  pleaded 
a  demand  as  a  counterclahn  for  dam- 
ages for  the  unskillful  construction  of  a 
mill  by  the  plaintiff  for  the  defendant, 
his  co-obligor,  and  T,  for  the  con- 
struction of  which  the  note  in  suit  was 
given  in  part  payment.  Held^  that 
said  counterclaim  being  for  unliqui- 
dated damages,  and  in  part  a  demand 
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b.  Upon  Same  Transaction  with  Plaintiff's  Demand. — 
A  demand  in  recoupment  must  arise  from  the  same  subject-mat- 
ter as  the  plaintiff's  right  of  action.*      The  rule  has  been  ex- 


the  defendant  seeks  to  recoup  the 
damages  resulting  from  plaintiff's  fail- 
ure to  comply  Avith  his  obligations 
thereunder,  and  the  evidence  is  con- 
flicting as  to  whether  such  damages 
resulted  from  the  default  of  plaintiff 
or  of  defendant  or  of  both,  the  jury 
may  take  into  consideration  the  con- 
duct of  both  parties  and  make  their 
verdict  accordingly.  HjU  v.  Sibley, 
56  Ga.  531. 

1.  4  Min.  Inst.  (2d  ed-),  p.  706;  i 
Chitty's  Pleadings  (i6th  Am.  ed.)  595; 
Pom.*  Rem.,  etc.,  §  731;  2  Parsons  on 
Contracts,  741 ;  Jackson  v,  Tate,  81  Ala. 
253:  Ewing  V.  Shaw,  83  Ala.  333; 
Walker  v,  McCoy,  34  Ala.  659;  Pils- 
bury'r.  McNally,  22  Ark.  409;  Cool- 
idge  V.  Burnes,  25  Ark.  241;  Hart  t\ 
Francis,  2  Colo.  719;  Philips  v.  Halsey, 
I  Root  (Conn.)  194;  Livingston  v. 
L'Engle,  27  Fla.  502;  Gerding  v. 
Adams,  65  Ga.  79;  Hamilton  r.  Gran- 
gers' L.,  etc.,  Ins.  Co.,  65  Ga.  750; 
Stow  V.  Yarwood,  14  III.  424;  Brigham 
V.  Hawley,  17  III.  38;  Sanger  v, 
Fincher,  27  111.  346;  DeForrest  v.  Oder, 
42  111.  500;  Turner  v,  Retter,  58  111. 
264;  Hubbard  v.  Rogers,  64  111.  434; 
Evans  v.  Hughey,  76  111.  115;  Wa- 
terman t'.  Clark,  76  111-  428;  Clause  v. 
Bullock  Printing  Press  Co.,  20  111.  App. 
113;  Keegan  v,  Kinnare,  123  111.  280; 
Slayback  r.  Jones,  9  Ind.  470 ;  Miles  v, 
Elk'in,  10  Ind.  329;  Grundy  r.  Jackson, 
I  Litt.  (Ky.)  11;  Gilchrist  v.  Partridge, 
73  Me.  214;  Winthrop  Sav.  Bank  v. 
Jackson,  67  Me.  570;  24  Am.  Rep.  56; 
Simmons  v.  Haas,  56  Md.  153;  Knitted 
Mattress  Co.  v.  Griggs  (Mass.),  27  N. 
E.  Rep.  774;  Hodgkins  z\  Moulton,  100 
Mafis.  309;  Bartlett  v,  Farrington,  120 
Mass.  284;  Home  Sav.  Bank  r/.  Boston, 
131  Mass.  277;  Brighton  Five  Cents 
Sav.  Bk.  V.  Sawyer,  132  Mass.  185 ; 
Ward  V,  Wilson,  3  Mich,  i ;  Molby  v, 
Johnson,  17  Mich.  382;  Morehouse  t'. 
Baker,  48  Mich.  335 ;  Holland  v,  Rea, 
48  Mich.  218;  Brazee  v.  Bryant,  50 
Mich.  136;  Rens  v.  Grand  Rapids,  73 
Mich.  237;  Haldeman  xk  Berry,  74 
Mich.  424;  Bloodsworth  v.  Stevens,  51 
Miss.  475;  Johnson  v.  Hoffman,  53 
Mo.  504;  Pratt  V.  Menkens,  18  Mo. 
158;  Long  V,  Long,  14  N.  J.  Eq.  462; 
Batterman  v.  Pierce,  3  Hill  (N.  Y.) 
37^  Murden  r.  Priment,  i  Hilt.  (N. 
Y.)  75 ;  Barhyte  v,  Hughes,  33  Barb. 
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(N.  Y.)  320;  Tuttle  V.  Tompkins,  2 
Wend.  (N.  Y.)  407;  Cram  r.  Dresser, 
2  Sandf.  (N.  Y.)  120;  Seymour  v, 
Davis,  2  Sandf.  (N.  Y.)  239;  Deming 
V.  Kemp,  4  Sandf.  (N.  Y.)  147;  Henry 
V.  Henry,  17  Abb.  Pr.  (N.  Y.)  411 ;  27 
How.  Pr.  (N.  Y.)  25;  Wright  r. 
Smytti,  4  W.  &  S.  (Pa.)  527 ;  Beyer  v, 
Fenstermacher,  2  Whart.  (Pa.)  95; 
Gogel  V,  Jacoby,  5  S.  &  R.  (Pa.)  117; 
9  Am.  Dec.  339;  Kennedy  v.  Kennedy, 
41  Pa.  St.  185;  Nashville,  etc.,  R.  Co. 
V.  Chumley,  6  Heisk.  (Tenn.)  325; 
Sampson  v,  Warner,  48  Vt.  247; 
Clark's  Cove  Guano  Co.  v.  Appling, 
33  W.  Va.  470.  See  also  Wright  v. 
Quirk,  105  Mass.  44. 

In  an  action  of  covenant  by  a  lessor, 
the  defendant  pleaded  that  the  prem- 
ises were  leased  for  hotel  purposes, 
upon  the  false  representations  of  the 
plaintiff  that  there  was  sufficient  drain- 
age; that  by  reason  of  inadequate 
drainage,  and  consequent  bad  odor, 
defendant's  guests  left  the  hotel, 
whereby  he  sustained  damage  to  the 
extent  of  $1000,  which  he  offered  to 
set  off.  Held,  that  these  damages  rose 
out  of  the  subject-matter  of  the  suit, 
and  could  be  recouped.  Burroughs  v. 
Clancey,  53  111.  30. 

A  contract  touching  a  pledge  to  se- 
cure a  debt  is  collateral,  and  damages 
for  its  breach  cannot  be  recouped  in  a 
suit  to  recover  the  debt.  Fletcher  v. 
Harmon,  78  Me.  465;  Taggard  t'.  Cur- 
tenius,  15  Wend.  (N.  Y.)  155.  See 
also  Willoughby  v,  Comstock,  3  Hill 
(N.  Y.)  389. 

In  an  action  for  the  price  of  printing 
ballots,  one  twenty-fourth  of  which 
were  defective,  the  defendants  were  al- 
lowed to  recoup  for  the  trouble  of  sep- 
ai^ating  these  from  the  general  mass. 
Macgowan  v.  Whiting,  9  Daly  (N.  Y.) 
86. 

In  a  suit  upon  one  part  of  a  contract, 
consisting  of  mutual  stipulations,  made 
at  the  same  time  and  relating  to  the 
same  subject-matter,  the  defendant 
ma}'  recoup  for  the  plaintiff's  breach  of 
another  part;  and  this,  whether  the 
different  parts  are  contained  in  one  in- 
strument or  in  several,  or  though  one 
part  be  in  writing  and  the  other  by 
parol.  Batterman  v.  Pierce,  3  Hill  (N. 
Y.)  171;  Branch  v.  Wilson,  12  Fla.  543; 
Mell  V,  Mooney,  30  Ga.  413. 
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A  and  B,  on  an  exchange  of  slaves, 
reciprocally  executed  bills  of  sale,  un- 
der seal,  containing  Mf-arranties  of 
soundness.  In  A*s  action  of  covenant 
for  B's  breach  of  warranty,  held  that 
B  might  recoup  for  A*s  breach  of 
warranty.    Eckles  v.  Carter,  26    Ala. 


'%. 


[Claims  arising  upon  separate  and  dis- 
tinct covenants  in  an  agreement  under 
seal  cannot  be  set  off  against  each 
other.  Hence,  in  an  action  on  a  me- 
chanic's lien  filed  against  a  bui.lding 
which  had  been  erected  by  the  plaintifiTs 
under  an  agreement  also  providing  for 
a  lease  to  them  for  a  term  of  years,  a 
claim  for  rent  accrued  subsequently  to 
the  completion  of  the  building  cannot 
be  set  off.  McQuaide  r.  Stewart,  48 
Pa.  St.  198.  Compare  Green  v.  Bell,  3 
Mo.  App.  291. 

A  note  was  given  pursuant  to  a  con- 
temporaneous 'ivritten  agreement,  by 
which  the  payee  bound  himself  to  col- 
lect certain  moneys  and  to  appropriate 
them  on  the  note  in  reduction  thereof. 
In  a  suit  on  the  note  between  the 
original  parties,  it  was  held  that  the 
maker  might  recoup  for  the  payee's 
breach  of  the  agreement.  Babbitt  v. 
Moore,  51  N.  J.  L.  229. 

M  and  A  contracted  that  A  should  be 
the  sole  agent  in  a  certain  town  for  the 
s«ilc  of  wagons  made  by  M.  At  the 
&ame  time  and  as  part  of* this  contract, 
A  executed  his  promissory  note  for  the 
purchase  money  of  certain  wagons 
furnished  by  Nl  to  be  sold  by  A  as 
agent.  In  M's  action  against  A  on  this 
note  a  plea  by  A  that  M  had  sold  and 
furnished  his  wagons  to  others  in  the 
town,  whereby  A  was  prevented  from 
selling  at  a  profit  any  of  the  wagons 
furnished  him,  was  h^ld  good  on  de- 
murrer; the  damages  to  be  recouped 
were  not  impossible  of  ascertainment. 
Andre  v.  Morrow,  65  Miss.  315. 

In  a  suit  to  recover  the  value  of  the 
use  of  a  division  fence  under  an  alleged 
promise  to  pay,  the  defendant  may  re- 
coup damages  sustained  by  the  plain- 
tifiTs stock  breaking  into  his  premises, 
through  defects  in  the  division  fence. 
Damages  thus  sustained  would  bear 
upon  the  value  of  the  use  of  the  fence 
{citingr  Streeter  v.  Streeter,  43  111.  155, 
161) ;  Scott  V.  Kenton,  81  111.  96. 

When  one  has  been  induced  by  fraud 
to  give  a  note  and  before  its  maturity'  and 
before  discovering  the  fraud  he,  at  the 
request  of  an  innocent  indorsee  for 
value,  has  given  in  substitution  for  it  a 
new  note  payable  to  the  original  payee. 


it  has  been  held  that  he  may  set  up  the 
original  fraud  in  defense  to  an  action 
by  the  payee  upon  the  note.  Heldy 
also,  that  the  defendant  will  not  be  pre- 
cluded from  this  defense  by  proof  that 
before  maturity  of  the  original  note 
and  before  discovering  the  fraud  he 
accepted  from  the  plaintiff  a  convey- 
ance of  property  which  was  made  on 
condition  that  he  should  pay  all  obliga- 
tions given  by  him  to  the  plaintiff. 
Sawyer  r.  Wiswell,  9  Allen  (>ias8.)39. 

Expenses  incurred  by  the  hirer  in 
successfully  defending  an  action  of 
trover  by  the  bailor,  for  the  conversion 
of  the  thing  hired,  cannot  be  recouped 
against  a  note  given  for  the  hire.  Deens 
V.  Dunklin,  33  Ala.  47. 

In  a  suit  for  work  and  labor  done  or 
goods  sold  and  delivered,  the  defend- 
ants under  the  general  issue  may  re- 
duce the  damages  by  showing  the 
work  unskillfully  done,  or  the  goods 
not  so  good  as  warranted.  And  it 
seems  that  a  defendant  cannot  under 
the  general  issue  to  reduce  damages, 
show  a  breach  by  the  plaintiff  of  stip- 
ulations, independent  of  those  on 
which  the  plaintiff  claims  to  recover, 
even  though  they  are  included  in  the 
same  contract  on  which  the  suit  is 
brought.  Keyes  i'.  Western  Vt  Slate 
Co.,  34  Vt.  81. 

Beeon^ention.— The  Texas  act  of  i860 
declares:  "If  the  plaintiffs  cause  of 
action  be  a  claim  for  unliquidated  or 
uncertain  damages,  founded  on  a  tort 
or  breach  of  covenant,  the  defendant 
shall  not  be  permitted  to  set  off  any 
debt  due  him  by  the  plaintiff;  and  if 
the  suit  be  founded  on  a  certain  de- 
mand, the  defendant  shall  not  be  per- 
mitted to  set  off  unliquidated  or 
uncertain  damages  founded  on  a  tort 
or  breach  of  covenant  on  the  part  of 
the  plaintiff."  Tex.  Rev.  Stat.  1889, 
art.  649. 

"  Nothing  in  the  preceding  article 
shall  be  so  construed  as  to  prohibit  the 
defendant  from  pleading  in  set-off  any 
counterclaim  founded  on  a  cause  of 
action  arising  out  of  or  incident  to  or 
connected  with  the  plaintiff's  cause  of 
action."     Art.  650. 

In  the  following  Texas  cases,  the 
damages  claimed  by  the  defendant 
were  held  not  to  arise  from  or  l>e  con- 
nected with  the  main  subject: 

The  fact  that  the  levy  of  the  attach- 
ment on  the  defendant's  cattle  caused 
a  delay  in  the  moving  of  his  family. 
Pinson  v.  Kirsh,  46  Tex.  26.  Comfare 
Half  7'.  Curtis,  68  Tex.  641. 
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tended  to  a  tort  connected  with  a  contract  transaction ;  *  and 


In  an  action  on  notes  for  hire  of 
slaves,  it  was  held  that  the  plaintiff's 
having  taken  away  one  of  tne  slaves 
could  not  be  pleaded  in  reconvention. 
Carothers  r.  Thorp,  21  Tex.  350.  So 
also  could  not  be  pleaded  the  fact  that 
the  plaintiff,  while  acting  as  the  de- 
fendant's overseer,  wantonly  killed  a 
slave.  Duncan  v,  Magette,  25  Tex. 
245.  But  compare  Brady  t*.  Price,  19 
Tex.  ?85. 

In  A's  action  on  notes  given  by  B 
for  purchase  of  a  steam  saw  mill,  it 
was  held  that  B  could  not  reconvene 
damages  for  the  bursting  of  the  boil- 
er through  A's  hog»  having  muddied 
the  water.  Fondren  v.  Leake,  i  Tex. 
Unrep.  Cas.  151.  ' 

A  claim  for  malicious  prosecution 
cannot  be  pleaded  in  a  suit  for  an  as- 
sault.   Shock  z\  Peters,  59  Tex.  393. 

Damages  for  breach  of  a  covenant 
bv  the  payees  of  a  note,  not  to  sue 
within  a  time  certain,  cannot  be  pleaded 
in  reconvention  against  assignees,  al- 
though it  may  against  the  covenantor. 
Blair  r.  Reid,  20  Tex.  310. 

In  an  action  for  rent,  a  claim  for 
non-repair  of  fences  may  be  pleaded. 
Coleman  r.  Bunce,  37  Tex.  172.  So 
also  in  a  suit  for  rent  of  a  farm,  a  claim 
for  non-repair  of  a  cotton  gin  there- 
on.   Calhoun  v.  Pace,  37  Tex.  454. 

In  an  action  for  rent,  the  defendant 
may  plead  breach  of  a  covenant  to 
repair.  Coleman  v,  Bunce,  37  Tex. 
171. 

Damages  sustained  by  one's  steam- 
boat may  be  reconvened  in  an  action 
against  him  for  wharfage  dues.  Ster- 
rett  V.  Houston,  14  Tex.  153. 

In  a  suit  to  enjoin  collection  of  taxes, 
taxes  due  may  be  reconvened,  Rosen- 
berg r.  Weekes,  67  Tex.  578. 

As  to  when  vindictive  damages  may 
be  reconvened  for  the  wrongful  suing 
out  of  an  injunction,  see  Brown  r. 
Tyler,  34  Tex.  168.  Or  of  a  seques- 
tration writ,  see  Vela  v.  Guerra,  75 
Tex.  595- 

In  a  cotton  factor's  action  for  goods, 
it  was  held  that  the  defendant  could 
reconvene  for  plaintilFs  instructions 
in  selling  too  low.  Nichols  v.  Jones, 
36  Tex.  448. 

In  A's  action  on  a  note  of  B,  B  may 
plead  that  A  wrongfully  sold  of  B,  and 
retained  the  proceeds.  Cato  v.  Phil- 
ips, 28  Tex.  1 01. 

In  A's  action  to  recover  of  B  for 
cattle  sold  in  the  same  contract  with 
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land,  it  was  held  that  B  could  recon* 
vene.for  failure  of  title  to  part  of  the 
land.  Du  Bois  r.  Rooney,  82  Tex.  173. 

In  one's  action  for  services  as  con- 
ductor of  a  freight  train,  it  was  held 
that  the  company  might  reconvene 
damages  for  his  neglect  to  place  lights 
and  torpedoes  when  stopping  the  train 
at  a  water  tank.  Texas  &  P.  R.  Co.  v. 
Hurless,  i  Tex.  App.  Civ.  Cas.  306,  § 
582. 

In  Texas^  a  defendant  may  recon- 
vene for  usurious  interest  paid  in  ex- 
cess of  twelve  per  cent,  per  annum. 
Smith  V.  Stevens,  81  Tex.  461. 

A  sold  to  B  machinery,  taking  a 
note  and  power  of  sale  mortgage.  At 
the  sale  thereunder,  A  became  the 
purchaser.  A  sued  B  to  recover  pos- 
session. Held^  that  B  could  plead  in 
reconvention  fraud  in  the  original  sale. 
Scalf  r.  Tompkins,  61  Tex.  476.  But 
compare  Grabenheimer  v.  Blum,  63 
Tex.  369. 

And  further,  as  to  reconvention  in 
Texas,  see  Walcott  v.  Hendrick,  6  Tex. 
406;  Castro  V,  Gentiley,  11  Tex.  28; 
Senter  v,  Whitaker,  66  Tex.  624.  See 
also  Texas  cases  stated  supra,  this 
title,  Reconvention — Matters  of  Prac- 
tice. 

In  Louisiana,  damages  for  illegally 
imprisoning  a  slave  claimed  in  a  peti- 
tory action  may  be  pleaded  in  recon- 
vention as  connected  therewith.  Solo- 
mon V,  Cavelier,  4  La.  Ann.  136. 

When  the  plaintiff  resides  out  of  the 
State,  the  defendant  ma^'  reconvene  for 
any  cause,  whether  it  be  connected  or 
identical  with  the  original  demand  or 
not.  State  Nat.  Bank  v.  Evans,  32  La. 
Ann.  464;  Spinney  v.  Hyde,  16  La. 
Ann.  250;  Woolfolk  v.  Ship  Graham's 
Polly,  18  La.  Ann.  693. 

And  further,  as  to  reconvention  in 
Louisiana,  see  King  xk  Ballard,  10  La. 
Ann.  559 ;  D'Armond  v.  Pullen,  13 
La.  Ann.  137.  See  also  Louisiana 
cases  stated  supra,  this  title,  Reconven- 
tion— Matters  of  Practice, 

1.  Dushane  v,  Benedict,  120  U.  S. 
630;  Waterman  v.  Clark,  76  111.  428; 
Kingman  v.  Draper,  14  111.  App.  577; 
Stow  V.  Yarwood,  14  111.  424;  Brigham 
v.  Hawley,  17  111.  38;  Streeter  v. 
Streeter,  43  111.  155;  Cunnea  v.  Wil- 
liams, II  111.  App.  72;  Burroughs  v. 
Clancy,  53  111.  30;  Chandler  v.  Childs, 
42  Mich.  128;  Patterson  v.  Hulings,  10 
Pa.  St.  506;  The  Allaire  Works  v, 
Guion,  10  Barb.  (N.  Y.)  55. 
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sometimes  one  tort  has  been  allowed  to  be  set  up  against  an- 
other, when  they  form  parts  of  the  same  transaction.* 

{c)  Upon  What  Liabilities— (i)  Contracts,  Express  or  Im- 
plied.— The  defendant  has  been  allowed  to  recoup  for  a  breach  of 


But  in  such  cases  the  amount  which 
may  be  recouped  is  limited  to  the  dam- 
age* which  the  defendant  sustains  by 
the  non-performance  of  the  contract, 
and  no  account  can  be  taken  of  malice. 
The  Allaire  Works  v.  Guion,  lo  Barb. 
(N.  Y.)  55.  Compare  Mimnaugh  v. 
Parttin,  67  Mich.  391. 

In  Whitworth  v.  Thomas,  83  Ala. 
308,  it  was  held  that  in  detinue  or  the 
corresponding  statutory  action,  there 
could  be  no  set-oft'  nor  recoupment  of 
damages. 

In  McSloy  v,  Ryan,  27  Mich,  no,  it 
was  held  that  recoupment  was  not  an 
available  defense  in  a  case  of  summary 
proceedings  to  recover  possession  of 
land. 

And  in  Johnson  t'.  Hoffman,  53  Mo. 
504,  that  recoupment  could  not  be  used 
in  action  of  forcible  entry  and  detainer. 
But  it  was  allowed  to  be  used  in  an 
action  of  ejectment  in  Breese  v.  Mc- 
Cann,  52  Vt.  498. 

Recoupment  has  been  allowed  in  an 
action  of  replevin.  Macky  v.  Dillinger, 
73  Pa.  St.  8^;  Murray  v.  Pennington,  3 
Gratt.  (Va.j  91. 

A  bailee  converting  goods  on  which 
he  has  bestowed  labor  and  acquired  a 
lien,  may,  in  an  action  of  trover 
brought  by  the  owner,  set  up  his  lien 
claim  in  reduction  of  damaees.  Long- 
street  V.  Phile,  39  N.  J.  L.  63. 

In  Tennessee,  in  an  action  for  rent, 
it  was  held  that  the  tenant  could  not 
recoup  damages  from  trespasses  by  the 
landlord's  cattle,  although  the  latter 
had  promised  to  pay  for  such  injuries 
if  the  former  would  not  hurt  the  cattle. 
Hulme  V,  Brown,  3  Heisk.  (Tenn.)  679. 

Where  a  person  distrained  growing 
corn  for  rent  which  he  claimed  to  be 
due  him  from  the  owner  thereof,  and 
the  proceedings  to  enforce  the  distress 
resulted  in  favor  of  the  owner  and 
while  these  proceedings  were  pending 
the  distrainor  caused  the  corn  to  be 
harvested,  it  was  held,  in  an  action  of 
trespass  by  the  ow^ner  for  so  distrain- 
ing and  carrying  the  same  away,  that 
the  distrainor  had  a  right  to  recoup 
the  expense  of  harvesting  the  corn. 
Bates  V.  Courtwright,  36  111.  518. 

In  an  action  against  a  constable  for 
a  premature  execution  sale  of  chattels, 
only  actual  net  damages  can  be  recov- 


ered; theexecution  plaintiff  may  recoup 
the  amount  realized  from  the  sale  and 
credited  to  the  execution  defendant 
Camp  V,  Ganley,  6  111.  App.  499. 

In  an  action  upon  bonds  given  for 
'  the  purchase  money  of  land,  the  de- 
fendant may  recoup  for  the  removal 
ahd  conversion  of  fixtures,  without  his 
knowledge  or  consent,  after  the  con- 
tract of  sale  and  before  a  formal  trans- 
fer of  the  land  and  the  execution  of 
the  bonds.  Grand  Lodge  v.  Knox,  20 
^^^-  433*  See  also  Gordon  t*.  Bruner 
49  Mo.  570. 

In  replevin  against  a  carrier  of  goods 
claiming  the  right  to  retain  them  until 
freight  be  paid,  the  owner  may  prove 
damages  to  them  in  their  transit  in 
order  to  reduce  the  amount  of  freight 
actually  due,  or  to  show  that  nothing 
is  due ;  thereby  manifesting  that  the 
defendant  had  no  right  to  the  posses- 
sion of  the  goods.  Bancroft  v,  Peters. 
4  Mich.  619. 

As  to  reconvention  in  Texas,  see 
Phillips  V.  Patillo,  18  Tex.  518.  In 
Walcott  V.  Hendrick,  6  Tex.  406,  it  was 
held  that  damages  arising  from  the 
wrongful  suing  out  of  an  attachment 
might  be  pleaded  in  reconvention  in 
the  same  suit  in  which  the  attachment 
issued.  See  also  Peiser  v.  Cushman, 
13  Tex.  390;  Punchard  zk  Taylor,  23 
Tex.  424. 

In  an  action  on  a  promissory  note, 
the  defendants  pleaded  that  the  plain- 
tiflPs  wrongfully, and  without  probable 
cause,  sued  out  an  attachment  on  the 
same  cause  of  action  in  another  State, 
and  seized  and  kept  the  goods  of  the 
defendants  to  the  present  time,  dismiss- 
ing the  suit  before  they  could  plead 
thereto.  Held,  to  be  a  good  plea  in 
reconvention.  Wiley  v.  Traiwick,  14 
Tex.  662. 

In  a  suit  by  an  overseer  for  his 
wages,  the  defendant  may  plead  in  re- 
convention, damages  caused  by  the 
willful  injury  of  defendant's  slaves  by 
the  plaintiff,  during  his  employment 
as   overseer.     Brady   v.  Price,  19  Tex. 

285. 

1.  Spray  v.  Ammerman,  66 -111.  309; 
Gordon  v.  Bruner,  49  Mo.  570;  Carey 
V.  Guillow,  105  Mass.  18;  7  Am.  Rep. 

494- 

As  to  reconvention  in  Louitiana,  see 
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warranty  ;  *  for  fraud  ;  *  for  failure  of  consideration  ;  ^  for  non-de- 


King  V,  Ballard,  lo  La.  Ann.  557 ;  Har- 
rison V.  Jurgielewiez,  38  La.  Ann.  238. 
1.  Dushane  v.  Benedict,  120  U.  S. 
630;  Miller  v.  Smith,  i  Mason  (U.  S.) 
437;  Reab  r/.  McAlister,  8  Wend.  (N. 
Y.)  109;  Cook  V.  Moseley,  13  Wend. 
(N.  Y.)  277;  Hoe  V.  Sanborn,  3  Abb. 
Pr.  N.  S.  (N.  Y.)  189;  Dounce  v. 
Dow,  57N.  Y.  16;  44  N.  Y.  Super. 
Ct.  411 ;  Walling  v,  Schwartzkopf,  44 
N.  Y.  Super.  Ct.  576;  Stewart  v.  Bock, 

3  Abb.  Pr.  (N.  Y.)  118;  Nelson  t;. 
Johnson,  25  "Mo.  430 ;  Crabtree  v.  Kile, 
21  111.  180;  Doane  v,  Dunham,  65  111. 
^12;  Owens  V.  Sturges,  67  111.  366; 
Murray  v,  Carlin,  67  111.  286;  Tullj  v. 
Excelsior  Iron  Works,  115  111!  544; 
Mears  v.  Nichols,  41  111.  207;  89  Am. 
Dec.  381 ;  Hutt  v,  Bruckman,  55  111. 
441 ;  Gibbs  v,  Kaszezyki,  18  111.  App. 
623;  Bretzv.  Fawcett,"29lll.  App.  319; 
Lover.  Oldham,  23  Ind.  51;  Harper 
r.  Dotson,  43  Iowa  232;  Flint  v,  Lyon, 

4  Cal.  17;  Ruiz  V.  Norton,  4  Cal.  355; 
60  Am.  Dec.  618;  Earl  v.  Bull,  15  Cal. 
421 ;  Polhemus  v,  Heiman,  45  Cal.  573; 
Eckles  V,  Carter,  26  Ala.  563;  Egan 
Co.  V.  Johnson,  82  Ala.  233  f  Williams 
V.  Miller,  21  Ark.  469;  Plant  v.  Con- 
(Ht,  22.  Ark.  454;  Coolidge  v,  Burnes, 
25  Ark.  241 ;  Weed  v.  Dyer,  53  Ark. 
155:  Culver  t\  Blake,  6  B.  Mon.  (Ky.) 
528;  Piper  V.  Menifee,  12  B.  Mon. 
(Ky.)  465 ;  54  Am.  Dec.  547;  Perley  v. 
Balch,  23  Pick.  (Mass.)  283;  34  Am. 
Dec.  56;  Goodwin  v.  Morse,  9  Met. 
(Mass.)  278;  Wescott  v.  Nims,  4  Cush. 
(Mass.)  215;  Timmons  t*.  Dunn,  4 
Ohio  St.  680;  Mulvey  v.  King,  39 
Ohio  St.  491 ;  Dayton  v.  Hooglund,  39 
Ohio  St.  671;  Keyes  v.  Western  Vt. 
Slate  Co.,  34  Vt.  81 ;  Walker  v.  Hoising- 
ton,  43  Vt.  608 ;  Hitchcock  v.  Hunt,  28 
Conn.  343;  Stevens  v.  Johnson,  28  Minn. 
172;  Fisk  V.  Tank,  12  Wis.  276;  78  Am. 
Dec.  737;  Ketchum  v.  Wells,  19  Wis. 
25;  Bonnell  v.  Jacobs,  36  Wis.  59; 
Morehouse  T'.  Comstock,  42  Wis.  626; 
Beall  r.  Pearre,  12  Md.  550;  NfcHardy 
V.  Wadsworth,  8  Mich.  349;  Sinker  v. 
Diggins,  76  Mich.  557;  Smith  v. 
Mayer,  3  Colo.  207;  Dean  v.  Herrold, 
37  Pa.  St.  150;  Seigworth  v.  Leffel,  76 
Pa.  St.  476;  Blessing  v.  Miller,  102  Pa. 
St.  45;  Parson  v.  Sexton,  4  C.  B.  899; 
56  E.  C.  L.  897. 

Burden  of  Proof. — When  an  article  is 
sold  with  warranty,  or  a  representation 
amounting  to  a  warranty  as  to  its 
quality,  and  in  an  actioii  by  the  seller 
to  recover  the  price  the  buyer  relies 
upon   a  breach    of    warranty  or    the 
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falsity  of  the  representations  to  reduce 
the  amount  of  his  liability,  the  burden 
of  proof  is  on  him  to  show  that  the 
quality  of  the  article  does  not  corre- 
spond with  the  warranty  or  representa- 
tion. Dorr  r.  Fisher,  i  Cush.  (Mass.) 
271. 

If  certain  animals  in  a  drove  are 
sold  under  a  warranty  that  all  the  ani-» 
mals  in  the  drove  are  free  from  con- 
tagious and  infectious  diseases,  the 
purchaser  may  recoup  in  damages,  in 
an  action  for  the  price,  the  whole  loss 
occasioned  to  him  by  the  presence  of 
the  disease  in  the  drove  at  that  time,  al- 
though some  of  the  animals  purchased 
by  him  did  not  take  the  infection  till 
afterwards.  Bradley  v.  Rea,  14  Allen 
(Mass.)  20. 

2.  Johnson  r.  Miln,  14  Wend.  (N. 
Y.)  195;  Burton  v,  Stewart,  3  Wend. 
(N.  Y.)'236;  20  Am.  Dec.  692  ;  Allaire 
V.  Whitney,  i  Hill  (N.  Y.)  484;  Whit- 
ney V,  Allaire,  4  Den.  (N.  Y.)  ^^4; 
Sill  V.  Rood,  15  Johns.  (N.  Y.).23o; 
Beccker  v.  Vrooman,  13  Johns.  (N.  Y.) 
302;  Van  Epps  v.  Harrison,  5  Hill  (N. 
Y.)  63;  40  Am.  Dec.  314;  Harrington 
V.  Stratton,  22  Pick.  (Mass.)  510;  Per- 
ley V,  Balch,  23  Pick.  (Mass.)  283;  34 
Am.  Dec.  56;  Flint  v,  Lyon,  4  Cal.  17; 
Dushane  z\  Benedict,  120  U.  S.  630; 
White  r.  Sutherland,  64  111.  1.81;  Bur- 
roughs V.  Clancy,  53  111.  30;  Scheible 
V,  Slagle,  89  Ind.  323;  Love  v.  Oldham, 
22  Ind.  51  ;  Graham  v.  Wilson,  6  Kan. 
489;  Chandler  t'.  Childs,  42  Mich.  128; 
Hammatt  v.  Emerson,  27  Me.  308; 
Hall  V.  Clark,  21  Mo.  415;  Harman  v. 
Sanderson,  6  Stned.  &  M.  (Miss.)  41; 
45  Am.  Dec.  272;  Simmons  v.  Cutreer, 
12  Smed.  &  M.  (Miss.)  584;  Rotan  v. 
Nichols,  22  Ark.  244;  Hogg  v.  Card- 
well,  4  Sneed  (Tenn.)  151. 

The  defendant  in  a  suit  to  enforce  a 
vendor's  lien  is  entitled  to  avail  himself 
of  a  recoupment  for  fraudulent  repre- 
sentations made  by  the  vendor  as  to  the 
land  at  the  time  of  the  sale.  Hajrnes  v. 
Harper,  25  Ark.  541. 

Where  a  landlord  represented  to  his 
tenant  that  the  water  in  a  well  upon  the 
premises  was  fit  for  use,  and  the  tenant 
acted  upon  that  representation  to  the 
detriment  of  the  health  of  his  family,  it 
was  held,  in  an  action  against  the  ten- 
ant for  the  rent,  he  could  recoup  the 
expenses  of  the  sickness  in  his  family, 
including  doctor's  bills.  Maywood  v. 
Logan,  78  Mich.  137. 

3.  Withers  v.  Greene,  9  How.  (U.S.) 
213;  Spalding  t;.  Vandercook,  2  Wend. 
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livery  of  part  of  goods  contracted  for  when  the  residue  has  been 
delivered  ;  *  for  neglect  of  duty  by  an  attorney,*  or  other  servant ; ' 
for  failure  by  a  landlord  to  repair;*  for  defective  performance  of 
construction  contracts,*  or  for  failure  to  perform  such  contracts 


(N.  Y.)  431;  People  V.  Niagara,  I3 
Wend.  (N.  Y.)  246;  Stewart  v.  Bock, 
I  Hilt.  (N.  Y.)  122;  Desha  v.  Robinson, 
J  7  Ark.  228;  Keller  v.  Vowell,  17  Ark. 
*445;  Rotan  v.  Nichols,  22  Ark.  244; 
Davis  r.^  Wait,  12  Oregon  A25;  Perley 
T.  Balch,'23  Pick.  (Mass.)  283';  34  Am. 
Dec.  56;  Stacy  v,  Kemp,  97  Mass.  166; 
Piper  V.  Menifee,  12  B.  Mon.  (Ky.) 
465  ;  54  Am.  Dec.  547;  Miller  v.  Gai- 
ther,  3  Bush  (Ky.)  152;  Flint  v.  Lyon, 
4  Cal.  17;  Dean  v.  Herrold,  37  Pa.  St. 
150;  Blessing  v.  Miller,  102  Pa.  St.  45; 
llotzworth  V,  Koch,  26  Ohio  St.  33; 
Herbert  v.  Ford,  29  Me.  546. 

In  an  action  upon  a  promissory  note 
given  in  payment  for  lands  copveycd, 
with  covenants  against  incumbrances, 
the  defendant  can  recoup  what  he  has 
been  compelled  to  pay  to  free  the  land 
from  incumbrances.  Davis  v.  Bean, 
]i4  Mass.  358. 

1.  Harralson  v.  Stein,  50  Ala.  347 ; 
Finney  v.  Cadwallader,  55  Ga.  75;  Up- 
ton r.  Julian,  7  Ohio  St.  95;  Fessler  v. 
Love,  43  Pa.  St.  313;  McHose  v.  Ful- 
iTier,  73  Pa.  St.  365;  Tipton  v.  Feitner, 
20  N.  Y.  423;  Piatt  V.  Brand,  26  Mich. 
173;  Rogers  r.  Humphrey,  39  Me.  382; 
Cole  V.  Swanston,  i  Cal.  51;  ^2  Am. 
Dec.  288;  Richards  v.  Shaw,  67*111.  222; 
Bowker  r.  Hoyt,  18  Pick.  (Mass.)  555; 
Smith  V,  Wall,  12  Colo.  363. 

a.  Gleason  v.  Clark,  9  Cow.  (N.  Y.) 
s7;  Hopping  v.  Quin,^i2    Wend.  (N. 

V.)  517. 

3.  Still  V,  Hall,  20  Wend.  (N.  Y.) 
Si\  Wilder  r.  Stanley,  49  Vt.  105; 
Dodge  V,  Tileston,  12  Pick.  (Mass.) 
328:  Brunson  v.  Martin,  17  Ark.  270; 
Garfield  v.  Huls,  54  111.  427;  Gilson  v, 
Collins,  66  111.  136;  Piper  v.  Menifee, 
i.^B.  Mon.  (Ky.)  465;  54  Am.  Dec. 
547  ;  Goslin  r^Hodson,  24  Vt.  140;  De 
Witt  V.  Cullings,  32  Wis.  298 ;  Lee  v, 
Clements,48Ga.  128;  Hunterr.  Wald- 
run,  7  Ala.  753.  See  Phelps  v.  Paris, 
39Vt.  511. 

In  assumpsit  by  the  master  of  a  sloop 
for  his  wages,  the  owners  were  allowed 
to  show  that  he  had  negligently  left 
the  sloop  in  such  a  position  that  it  was 
run  into  and  sunk.  Still  r.  Hall,  20 
Wend.  (N.  Y.)  51. 

In  one*s  action  for  a  service  whercfor 
hii  had  held  himself  out  to  be  compe- 
tent, damages  may  be  recouped  for  un- 


skillful performance.  Robinson  v. 
Mace,  16  Ark.  97 ;  Goslin  v.  Hodson,  24 
Vt.  140.  So  also  in  an  action  by  an 
overseer  employed  at  a  stipulated  price 
per  annum,  but  a  part  of  the  time  by 
sickness  unfitted  for  active  service. 
Jones  V,  Deyer,  16  Ala.  221. 

In  a  suit  on  a  contract  to  employ  an- 
other overseer  for  a  year  at  stipulated 
wages,  it  appearing  that  the  overseer 
had  served  through  the  year,  the  em- 
ployer cannot  give  in  evidence  that 
the  former  was  lazy  and  trifling  and 
made  a  poor  crop.  Hobbs  v.  Riddick, 
5  Jones  (N.  Car.)  80. 

4.  Whitbeck  v.  Skinner,  7  Hill  (N. 
Y.)  53;  Dorwin  v.  Potter,  5  Den  (N. 
Y.)  306.  See  Westlake  v.  De  Graw,  25 
Wend.  (N.  Y.)  669. 

5.  Dermott  r.  Jones,  2  Wall.  (U.  S.) 
I ;  Florida  R.  Co.  v.  Smith,  21  Wall. 
(U.  S.)  255;  Robinson  v.  Mace,  16 
Ark.  97;  Shaefer  v.  Gildea,3  Colo.  15; 
Higgins  V,  Lee,  16  111.  495  ;  Queen  v. 
Doolan,  55  111,  ^26;  Cooke  v.  Treble, 
80  111.  381;  Howell  V.  Medler,  41 
Mich.  641 ;  Haysler  v.  Owen,  61  Mo. 
270;  Horn  V.  Batchelder,  41  N.  H.  86; 
Spalding  v,  Vandercook,  2  Wend.  (N. 
Y.)  431 ;  Ives  r.  Van  Epps,  22  Wend. 
(N.  Y.)  155;  Bloodgood  v,  Ingoldsbv, 
I  Hilt.  (N.  Y.)  388;  Locke  v.  Smith, 
10  Johns.  (N.  Y.)  250;  Gibson  v.  Car- 
lin,  13  Lea  (Tenn.)  440;  Wilson  v. 
Greensboro,  54  Vt.  533 ;  Natural  Ga« 
Co.  V,  Healy,  33  W.  Va.  102. 

Where  a  contractor  agreed  to  build 
a  bridge  and  keep  it  in  repair  for  five 
years,  and  before  the  expiration  of  that 
time  it  was  swept  away,  it  was  held 
that  the  county  with  which  the  con- 
tract was  made  might  recoup  against 
the  amount  agreed  to  be  paid  the  con- 
tractor, ^^niAg^s  for  the  failure  of  the 
contractor  to  rebuild  the  bridge.  Jef- 
ferson Co.  V,  Arrghi,  51  Miss.  667. 

In  one's  action  for  lumber  furnished, 
damages  may  be  recouped  for  his 
breach  of  a  stipulation  to  furnish  lum- 
ber as  fast  as  wanted  for  building  the 
defendant's  house;  it  having  been 
understood  by  the  parties  that  they 
were  dependent  for  lumber  on  certain 
sawmills  in  the  vicinity.  Eddv  v. 
Clement,  38  Vt.  486. 

Where'  a  building  contract  is  not 
performed  according  to  its  terms,  the 
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within  the  specified  time ;  *  for  damage  by  carrier  of  freight ;  *  for 
failure  in  quality  or  quantity  of  land.^  Recoupment  has  also  been 
allowed  in  cases  of  failure  of  title,  when  the  deferidant  has  been 


owner  may  recoup  the  damages  arising 
therefrom  in  a  suit  for  the  price,  al- 
though he  may  have  done  acts  amount- 
ing to  an  acceptance  of  the  building. 
Estep  V.  Fenton,  66  111.  467.  See  also 
Snell  V.  Cottingham,  72  111.  161. 

1.  Front  St.,  etc.,  R.  Co.  v.  Butler, 
50  Cal.  574;  Korf  v.  Lull,  70  III.  420; 
Cooke  r.  Treble,  80  111.  381;  Havana, 
etc.,  R.  Co.  V,  Walsh,  85  111.  58;  Abbott 
V.  Gatch,  13  Md.  314;  Rockwell  f. 
Daniels,  4  Wis.  432. 

Where  the  plaintifT  contracted  to 
erect  a  telescopic  gas-holder  for  the  de- 
fendant, in  an  action  brought  to  enforce 
payment  of  the  price,  the  court  will 
not  allow  the  defendant  to  set  off  dam- 
ages for  delay  in  completion  when  the 
defendant's  evidence  fails  to  prove  that 
any  date  for  the  completion  of  the  gas- 
holder was  fixed  by  the  contract.  Min- 
neapolis Gas  Light  Co.  v,  Kerr-  Murray 
Mfg.  Co.,  122  U.S.  300. 

In  an  action  to  recover  for  work 
done  under  a  building  contract,  where 
the  defense  is  that^the  building  was  not 
completed  in  the  stipulated  time,' if  it 
appears  that  the  defendant  did  not  in- 
tend to  use  the  building  himself,  but 
intended  to  rent  it  to  others,  and  that 
he  did  not  lose  any  opportunity  of  so 
renting  by  reason  of  the  plaintifFs  de- 
lay, he  cannot  recoup  against  the  plain- 
tilfs  claim  any  sum  as  rents  and  profits 
of  the  building  from  the  time  when  it 
ought  to  have  been  to  the  time  when'  it 
was  completed.  Wagner  v.  Corkhill, 
40  Barb.  (N.  Y.)  175.  ' 

3.  Edwards  v,  Todd,  2  III.  462;  Boggs 
i^.  Martin,  13  B.  Mon.  (Ky.)  239;  Ward 
V.  Fellers,  3  Mich.  281;  Elwell  v,  Skid- 
dy,  77  N.  Y.  283;  Hinsdale  v.  Weed,  5 
Den.  (N.  Y.)  172;  Edminson  r.  Baxter, 
4  Hayw.  (Tenn.)  112;  9  Am.  Dec.  751; 
Snow  V,  Carruth,  i   Sprague  (U.  S.) 

324- 

In  an  action  for  the  recovery  of 
freight  a  defendant  cannot  claim  b}' 
way  of  recoupment  the  amount  of  a 
premium  of  insurance  paid  by  him, 
which  insurance  was  effected  by  reason 
of  a  deviation  of  the  ship  on  her  voy- 
age, the  goods  having  arrived  safely 
'and  been  duly  delivered  and  no  claim 
for  unreasonable  delav  being  made. 
N>e  V.  Ay  res,  i  E.  D.' Smith  (N.  Y.) 
532. 

A  claim  for  damages  by  way  of  re- 


coupment for  a  neglect  of  duty  by  a 
shipowner  under  a  charter  party,  may 
be  set  up  by  the  hirer  of  the  vessel 
against  a  libel  brought  by  the  ship- 
owner for  demurrage  under'that  charter 
party.  Nichols  v.  Tremlett,  i  Sprague 
(U.  S.)  361. 

8.  Sumter  v.  Welch,  2  Bay  (S.  Car.) 
5^8;  Tunno  v.  Fludd,  i  McCord  (S. 
Car.)  121;  Abercrombie  v.  Owings,  2 
Rich.  (S.  Car.)  127;  Wheat  v,  Dotson, 
12  Ark.  699;  Smith  v.  Papers,  13  Ark. 
9;  Key  V,  Henson,  17  Ark.  254;  Good- 
win t;.  Robinson,  30  Ark.  535;  House 
V,  Marshall,  18  Mo.  368;  Hammatt  v. 
Emerson,  27  Me.  308;  Myers  v,  Estell, 
47  Miss.  4;  Van  Epps  v.  Harrison,  5 
Hill  (N.  Y.)  63;  40  Am.  Dec.  314; 
Avery  v.  Brown,  31  Conn.  398. 

The  partial  failure  of  consideration 
in  the  quality  of  land  for  which  a 
vendee  may  recoup  damages  in  an  ac- 
tion brought  for  the  purchase  money, 
embraces  not  only  qualities  essentially 
inherent  in  the  land,  as  fertility  of  soil, 
but  also  qualities  extrinsically  added, 
such  as  preparation  for  cultivation,  or 
any  other  material  improvement  made 
upon  the  land.  Barnes  v,  Anderson, 
21  Ark.  125. 

In  an  action  for, the  price  of  land 
sold,  the  purchaser  may  set  up  in  de- 
fense the  fact  that  he  was  defrauded  by 
false  representations  as  to  the  bound- 
aries of  the  land.  Kelly  v,  Pember,  35 
Vt.  183. 

Where  a  purchaser  of  land  relied 
upon  the  fraudulent  representations 
of  the  vendor  in  making  the  purchase, 
making  a  partial  payment  of  the  pur- 
chase money,  but  after  he  discovered 
fraud  executed  his  notes  for  the  balance 
and  a  mortgage  of  the  premises  to  se- 
cure the  same,  it  was  held  that  while 
such  acquiescence  or  affirmance  of  the 
contract  on  the  part  of  the  purchaser 
might  operate  to  deprive  him  of  the 
right  to  rescind  for  the  fraud,  yet  upon 
bill  to  foreclose  the  mortgage,  he  had 
the  clear  right  to  recoup  the  damages 
occasioned  thereby  ;  nor  was  it  essen- 
tial to  such  right  of  recoupment  that  he 
shall  have  asserted  it,  before  paying 
any  of  the  notes.  He  might  then  have 
resisted  the  payment,  but  was  not 
obliged  to  do  so.  He  might  delay  until 
proceedings  were  commenced  to  fore- 
close, and  then   present   his  claim   for 
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evicted,  for,  in  that  case,  there  is  a  failure  of  consideration  ;  *  but 
where  he  has  failed  to  take  covenants  of  warranty,  he  cannot 
recoup  damages  for  the  failure  of  title,  unless  fraud  has  been 
practiced  upon  him,*  though  he  may  recoup  damages  to  the  ex- 
tent of  the  value  of  the  incumbrance,.or,  rather,  to  the  extent  of 
the  costs  of  the  removal  of  the  incumbrance,  when  he  has  taken 
covenants  of  warranty  of  title.^ 


<iama;^e8.     White  v.  Sutherland,  64  111. 
i8[. 

1.  Walker  v.  Johnson,  13  Ark.  522  ; 
Mc Daniel  v.  Grace,  15  Ark.  465;  Key 
r.  Henson,  17  Ark.  254;  Rice  v.  God- 
da  rd,  14  Pick.  (Mass.)  293;  Holbrook  t'. 
Yoting,  108  Mass.  83;  Burk  v,  Clem- 
ents^  16  Ind.  132  ;  Scheible  v.  Slagle,  89 
Ind.  323;  T9ne  v.  Brace,  8  Paige  (N. 
Y.)  597;  Mayor,  etc.,  of  N.  Y.  v. 
Mabie.  13  N.  Y.  151;  64  Am.  Dec.  538; 
EdgKrton  V.  Page,  5  Abb.  Pr.  (N.  Y.)  i; 
Bentley  v.  Sill,  35  111.  414;  Smith  r. 
Wise/58  111.  141 ;  Hayner  v.  Smith,  63 
111.430;  Field  r.  Hefrick,  10  111.  App. 

Where  lands  were  sold  by  deed  with 
covenants  of  warranty  and  the  pur- 
cha^^er  executed  his  bond  for  the  pay- 
ment of  the  price,  it  is  no  defense  to  an 
action  on  the  bond  that  the  grantor  had 
not  a  good  title  if  the  grantee  is  in  pos- 
tses&ion  of  the  premises  under  his  deed. 
Lamerson  v.  Marvin,  8  Barb.  (N.  Y.) 
9,  See  also  Greenleaf  r.  Cook,  2  Wheat. 
(  L:.  S.)  13;  Freligh  v,  Piatt,  5  Cow.  (N. 
Y.)   494;    Hoopes    V,   Meyer,    i    Nev. 

433- 

1 1  has  been  held  in  Maine  that  a  par- 
tial failure  of  title  to  land  conveyed 
constitutes  no  defense  to  a  note^  given 
in  payment  fox  the  land.  Thompson 
t .  Mansfield,  43  Me.  490. 

Where  a  contract  for  the  sale  of  land 
has  been  rescinded  and. a  suit  hajs  been 
brouLjht  by  the  vendee  for  the  recovery 
of  money  paid  by  him  to  the  vendor  in 
pursuance  of  the  contract,  the  vendor 
may  recoup  the  value  of  the  use  and 
occupation  of  the  land  if  it  has  been 
occupied  by  the  purchaser  unless  the 
purchaser  has  been  compelled  by  law 
to  pay  the  value  of  the  use  and  occupa- 
tion to  the  owner  of  the  paramount 
title.     Collins  v.  Thayer,  74  111.  138. 

TenazLt  May  Recoup  When  Evicted. — 
A  tenant  may,  upon  a  proceeding  by 
distrc'^s,  recoup  for  an  eviction  from  or 
for  a  disturbance  in  the  possession  of 
the  premises  for  which  the  rent  is  due. 
Wade  T^  Halligan,  16  111.  507;  Lindley 
T.  Miller,  67  111.  244;  Lynch  t;.  Bald- 
win, O9  111.  210. 
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Where  rent  is  due  in  installments,  if 
a  tenant  is  evicted  by  a  stranger,  such 
eviction  is  a  bar  to  the  recover}*  of  any 
rent  that  may  have  accrued  since  the 
last  installment  became  due,  but  not  to 
any  installment  that  has  matured  before 
eviction.  Pepper  v.  Rowley,  73  III 
262;  Whitney  v.  Meyers,  i  Duer  (N. 
Y.)  266. 

If  a  grantee  has  sustained  damages, 
trespass,  etc.,  from  the  negligence  of 
the  grantor  in  not  supplying  him  with 
the  muniments  of  title,  such  damages 
may  be  set  off  in  a  suit  for  the  purchase 
money.  Penn  i'.  Preston,  2  Rawlc 
(Pa.)  14. 

2.  McDaniel  i'.  Grace,  15  Ark.  465; 
Crowell  V,  Packard,  3^  Ark.  34S; 
Whitney  v.  Lewis,  21  Wend.  (N.  Y.) 
131;  Bowley  v.  Holvvay,  124  Mass.  395; 
Brandt  z\  Foster,  5  Iowa  287 ;  2  Kent's 
Com;  473.  See  Wheat  v,  Dotson,  12 
Ark.  699. 

In  Martin  v.  Foreman,  18  Ark.  249, 
it  was  held  that  he  could  not  so  recoup 
although  there  were  covenants  of  title. 
See  also  Long  v.  Long,  14  N.  J.  Eq. 
462. 

In  Texas,  the  vendee  may  plead 
fraud  and  failure  of  title  in  reconven- 
tion.    Stewart  v.  Insall.  o  Tex.  397. 

Statute  of  FrandB. — The  vendor  of 
timber  lands  falsely  represented  that 
he  was  the  owner  of  certain  logging 
roads,  and  would  grant,  give  and  se- 
cure to  the  vendee  the  proper  convey- 
ances therefor.  The  contract  of  sale 
was  reduced  to  writing  and  the  lands 
were  afterwards  conveyed  to  the  ven- 
dee. Both  the  written  contract  and 
the  deed  was  silent  as  to  the  logging 
roads.  Held,  in  a  suit  to  foreclose  a 
mortgage  for  the  purchase  money  that 
though  a  promise  to  grant  an  ease- 
ment is  within  the  Statute  of  Frauds, 
the  vendee  could  recoup  the  damages 
resulting  from  the  fraud.  Foss  v. 
Newbury,  20  Oregon  257. 

3.  Key    v.    Henson,    17    Ark.    254;  ■ 
Schuchmann  T'.   Knoebel,  27  111.  175; 
Stilwell    V,     Chappell,    30    Ind.     72; 
Christy  v.  Ogle,  33   111.  295;  Tone   v. 
Wilson,  81    111.   529;   Baker  v.  Rails- 
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(2)  Negotiable  Instruments, — In  general,  in  actions  on  negotiable 
instruments,  as  in  cases  on  ordinary  contracts,  the  right  of  recoup- 
ment may  exist  between  the  original  parties,  or  those  who  stand 
in  their  place.' 

But  it  has  been  held  that  the  defendant  cannot  show  a  partial 
failure  of  consideration  of  the  bill  or  note,  unless  such  partial 
failure  is  capable  of  definite  computation,  and  the  defendant  has 
made  an  effort  to  rescind  the  contract  upon  which  the  bill  or  note 
was  given.* 

(3)  Sealed  Instruments.-^lJnder  statutes  making  sealed  instru- 
ments only  presumptive  evidence  of  consideration,  capable  of 
being  rebutted  to  the  same  extent  and  in  the  same  manner  as  if 
the  instrument  were  unsealed,  the  defendant  will  be  allowed  to 


back,  4  Ind.  533;  Burk  v.  Clements,  16 
Ind.  132;  Davis  v.  Bean,  114  Mass. 
358;  Brandt  v.  Foster,  5  Iowa  287; 
Fawcett  v.  Woods,  5  Iowa  400;  Camp 
V.  Douglas,  10  Iowa  586;  Zent  r. 
Picken,  54  Iowa  535;  Rand  v.  Webber. 
64  Me.  191 ;  Myers  v.  Estell,  47  Miss. 
4;  Sheldon  i'.  Simonds,  Wright  (Ohio) 
724.  See  Frisbie  v.  Hoffnagle,  11 
Johns.  (N.  Y.)  50.  Compare  Batter- 
man  V.  Pierce,  3  Hill  (N.  Y.)  171. 

In  a  suit  upon  a  promissory  note 
given  for  the  purchase  money  of  land 
conveyed  to  the  maker  of  the  note  by 
warranty  deed  containing  a  covenant 
against  incumbrances,  the  defendant 
may  recoup  the  sum  actually  paid  by 
him,  or  his  attorney  for  him,  to  dis- 
charge a  prior  mortgage  on  the  land, 
but  he  cannot  recoup  to  the  full  face  of 
the  mortgage  debt  when  he  has  pro- 
cured its  assignment  for  a  less  sum. 
McDowell  V.  Milroy,69  111.  498;  Davis 
V.  Bean,  114  Mass.  358. 

Where  the  grantees,  in  a  deed  con- 
taining covenants  against  incumbran- 
ces, permit  the  land  to  be  sold  under 
prior  liens  against  the  grantor,  and 
procure  a  third  party  to  buy  it,  for  the 
purpose  of  strengthening  their  title, 
they  will  be  permitted  to  recoup  from 
the  purchase  money  the  amount  ex- 
pended in  removing  the  incumbrance, 
but  cannot  set  up  title  in  the  purchaser, 
to  defeat  a  recovery,  by  the  grantor,  of 
the  residue  of  tHe  purchase  money. 
Brodie  r.  Watkins,  31  Ark.  319. 

1.  Burton  v,  Schermerhorn,  21  Vt. 
389 ;  Torinus  v.  Buckham,  29  Minn.  128 ; 
Stevens  v,  JohnsoVi,  28  Minn.  172 ;  Rice 
V.  Goddard,  14  Pick.  (Mass.)  293;  Har- 
rington V.  Stratton,  22  Pick.  (Mass.) 
510;  Merrill  r.,  Taylor,  72  Tex.  293; 
Upton  V.  Julian,  7  Ohio  St.  95 ;  Tim- 


mons  V.  Dunn,  4  Ohio  St.  680;  Davis 
v.  Wait,  12  Oregon  425  ;  Staab  v.  Gar- 
cia v  Ortiz,  3  N.  Mex.  53;  Hamatt 
V.  femerson,  27  Me.  300;  Hill  r. 
Southwick,  9  R.  I.  299;  II  Am.  Rep. 
250. 

The  right  to  recoup  is  not  barred  by 
the  fact  that  the  damages  to  be  re- 
couped were  known  to  the  party  ex- 
ecuting the  note.  While  the  note  is  an 
admission  of  the  amount  due  and  evi- 
denced, it  is  not  conclusive  of  a  settle- 
ment or  waiver  of  any  claim  for  dam- 
ages, especially'  when  given  under  pro- 
test. Waterman  v,  Clark,  76  111. 
428. 

2.  Pulsifer  v.  Hotchkiss,  12  Conn. 
254;  Burton  v.  Schermerhorn,  21  Vt. 
289;  Richardson  v.  Sanborn,  33  Vt. 
75;  Harrington  v.  Lee,  33  Vt.  249. 

To  entitle  the  maker  of  a  promissory 
note,  in  a  suit  against  him  by  the  payee, 
to  an  abatement  from  its  amount,  in 
assessing  damages  on  the  ground  of 
misrepresentation  by  the  payee  in  re- 
lation to  the  property  for  which  the 
note  was  given,  and'  the  consequent 
want  of  consideration  as  to  part  of 
the  note,  three  things  must  concur,  to 
wit :  Fraud  upon  him  in  procuring  the 
note  for  the  sum  named  in  it;  an  offer 
by  him  to  rescind  the  contract  under 
which  the  note  was  given,  and  an 
ability,  by  computation,  to  fix  the 
amount  to  be  deducted.  Harrington  v, 
Lee,  33  Vt.  249. 

Partial  failure  of  consideration  is  pro 
tan  to  a  good  defense  to  a  promissory 
note  where  the  sum  to  be  deducted  can 
be  ascertained  by  mere  computation. 
But  it  is  otherwise  where  the  amount  to 
be  deducted  is  unliquidated.  Riddle  v. 
Gage,  37  N.  H.  519;  75  Am.  Dec. 
151- 
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recoup  damages  in  an  action  thereon.*     And  sometimes  this  has 
been  permitted,  independently  of  statute.* 

6.  Damages — a.  In  General. — The  general  rule -of  damages  in 
recoupment  is  that  the  same  amount  can  be  recouped  as  would  be 
allowed    the  defendant  if  he  brought  a  cross-action.'     But  no 


1.  Van  Epps  v.  Harrison,  5  Hill  (N. 
Y.)63;  40  Am.  Dec.  314;  Withers  i;. 
Greene,  9  How.  (U.  S.)  213.  See  Mc- 
Cullough  v.  Cox,  6  Barb.  (N.  Y.)  386; 
N.  Y.  Code  Civ.  Proc.,  ^  840. 

In  Vrooman  v,  Phelps,  2  Johns.  (N. 
Y.)  177,  decided  under  the  principles  of 
the  common  law,  it  was  held  that  fail- 
ure of  consideration  could  not  be  set 
up  by  way  of  recoupment  in  an  action 
upon  a  sealed  instrument.  See  also 
Christian  v.  Miller,  3  Leigh  (Va.)  78; 

23  Am.  Dec.  351. 

In  New  Jersey^  it  has  been  held  that 
recoupment  cannot  be  set  up  in  an 
action  upon  a  sealed  instrument.  Price 
V,  Reynolds,  39  N.  J.  L.  171 ;  Wakeman 
V,  Illfngsworth',  40  N.J.  L.  431 ;  Hun- 
ter V,  Reiley,  43  N.  J.  L.  480;  but  these 
cases  are  decided  under  the  special  pro- 
visions of  a  statute. 

2.  Gray  f.  Handkinson,  i  Bay  (S. 
Car.)  278;  Adams  v.  Wylie,  i  Nott  & 
M.  (S.  Car.)  78;  Stubblefield  x\  Soule, 
21  111.  App.  154;  Pepper  v.  Rowley,  73 
111.  262;  Sanger  v.  Fincher,  27  111.  346; 
Eckles  V,  Carter,  26  Ala.  563.  See 
Grand  Lodge  v.  Knox,  20  Mo.  433; 
Ives  V,  Van  Epps,  22  Wend.  (N.  Y.) 
155;  Wilson  V,  Greensboro,  54  Vt.  533. 

in  Adams  v,  Wylie,  i  Nott  &  M.  (S. 
Car.)  78,  the  court  by  Colcock,  J.,  re- 
ferring to  the  doctrine  as  stated  in  the 
text,  said  :  *'  It  may  have  been  origin- 
ally a  departure  from  the  strict  rules  of 
a  court  of  law,  but  from  the  time  of  the 
case  of  Gray  v,  Handkinson,  i  Bay  (S. 
Car.)  276,  it  has  never  been  disputed.  A 
deficiency  in  quantity  or  defect  in  qual- 
ity' where  there  has  been  a  representa- 
tion are  legitimate  grounds  for  a  reduc- 
tion of  price  or  rescission  of  the  con- 
tract, as  the  case  may  be.  In  all  such 
cases,  it  is  obvious  that  the  matter  al- 
luded to  must  contradict  the  deed,  but 
the  case  on  the  part  of  the  defendant  is 
to  be  considered  as  an  action  of  a 
breach  of  covenant." 

8.  Myers  r.  Estell,  47  Miss.  4;  Estell 
XK  Myers,  54  Miss.  174.  See  Dorwin  v. 
Potter,  5  Den.  (N.  Y.)  306;  Spratt  v. 
Merchants',  etc.,  Nat.  Bank  (Pa.  1886), 
7  Atl.  Rep.  98;  Hallan  v.  Todhunter, 

24  Iowa  166. 

Damages  which  are  merely  specula - 
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tive  in  their  character,  cannot  be  re 
couped.  Taylor  v.  Maguire,  12  Mo. 
313;  Satchwell  ^^  Williams,  40  Conn. 

Mearare  of  Damafei. — A  party  in- 
jured by  a  breach  of  contract  is  en- 
titled to  recoup  his  damages  including 
gains  prevented  as  well  as  losses  sus- 
tained. But  this  general  rule  is  subject 
to  two  conditions  :  The  damages  must 
be  such  as  may  fairly  be  supposed  to 
have  entered  into  contemplation  of  the 
parties  when  they  made  the  contract; 
that  is,  must  be  such  as  might  natural- 
ly be  expected  to  follow  from  its 
violation,  and  they  must  be  certain  both 
in  theii"  nature  and  in  respect  to  the 
cause  from  which  they  proceeded.  In 
the  case  of  a  breach  of  contract  to  de- 
liver a  steam  engine  at  a  given  time  to 
be  used  for  the  purpose  of  driving  a 
planing  mill,  the  rental  value  of  the 
machinery  to  have  been  operated  bj 
the  engine  was  held  to  be  the  proper 
measure  of  damages,  and  not  the  profits 
which  might  have  been  made  by  using 
the  machinery  during  the  time  the  mill 
was  idle  on  account  of  the  non -deliv- 
ery of  the  engine  at  the  time  agreed 
upon.  Griffin  r.  Colver,  16  N.  Y.  4S9: 
affirming  Griffin  v.  Colver,  22  Barb. 
(N.  Y.)  587.  See  also  Abbott  v,  Gatch, 
13  Md.  314;  71  Am.  Dec.  635. 

Amount  Found  by  Jury. — The  amount 
of  damages  which  the  defendants  are 
entitled  to  recoup  should  be  found  bj 
the  jury  and  not  by  the  court.  Haldc- 
man  v.  Berry,  74  Mich.  424. 

The  defendant  in  an  action  to  recover 
the  price  of  property  sold  under  a  spe- 
cial agreement,  which  proves  inferior 
in  quality  to  that  contracted  for,  is  not 
entitled  to  an  allowance  in  reduction  of 
damages  beyond  the  difference  between 
the  price  agreed  upon  and  the  value  of 
the  property  sold,  on  the  ground  that 
the  property  contracted  for  at  the  stip- 
ulated time  and  place  of  delivery  was 
of  greater  value  than  the  price  agreed 
upon.  McAlpin  v,  Lee,  12  Conn.  129; 
30  Am.  Dec.  609. 

Where  a  landlord  contracted  to  sup- 
ply his  tenant  with  steam  power,  it  was 
held  that  the  tenant,  in  an  action  by  the 
landlord  for  the  rent,  might  recoup  the 
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recoupment  can  be  had  for  damages  sustained  after  the  beginning 
of  the  suit.^  To  enable  the  defendant  to  make  use  of  this 
defense,  it  is  not  necessary  that  the  damages  be  liquidated.* 

b.  Excess  Not  Recoverable. — A  defendant  cannot  recover, 
by  way  of  recoupment,  any  excess  in  his  favor  over  the  Jjlaintifl's 
demand,*  but  it  has  been  held  that  he  may  have  judgment  for 


actual  loss  of  wages  paid  daring  very 
short  intervals  to  workmen  who  were 
in  his  employ  by  the  week  or  month,  if 
such  loss  were  caused  by  want  of  steam 
power.  Crane  v.  Hardman,  4  E.  D. 
Smith  (N.  Y.)  339. 

Limited  Damage!.— The  plaintiff  con- 
tracted with  the  defendant  town  to  dig 
trenches  in  its  streets  for  the  laying  of 
vrater  pipes,  he  to  guard  and  light  them 
and  to  be  responsible  for  all  damages 
caused  by  neglect,  twenty  per  cent,  of 
his  pay  being  reserved  until  the  end  of 
the  work  as  a  guaranty  for  the  perform- 
ance of  the  contract,  and  any  damages 
to  person  or  property  caused  by  his  neg- 
ligence to  be  deducted  from  the  twenty 
per  cent,  reserved.  Suit  having  been 
brought  against  the  town  for  personal 
damages  caused  by  falling  into  one  of 
the  trenches,  the  plaintiff  was  notified 
and  assisted  at  its  defense,  and  the  issue 
to  the  jury  being  whether  the  trench 
was  properlj'  guarded  and  lighted,  a  re- 
covery was  had  against  the  town  in  an 
action  by  the  plaintiff  against  the  town 
to  recover  pay  for  digging  the  trenches. 
Held^  that  the  town  and  the  plaintiff 
were  not  in  pari  delictOy  and  that  the 
town  could  recoup  in  damages  the 
amount  paid  by  them  in  the  former  suit, 
although  it  exceeded  twenty  per  cent, 
of  the  contract  price.  Campbell  t». 
Somerville,  114  Mass.  334. 

1.  Harger  v.  Edmonds,  4  Barb.  (N. 
Y.)256;  Bartlett  V.  Holmes,  13  C.  B. 
630;  76  E.  C.  L.  628.  See  also  Piatt  z\ 
Brand,  26  Mich.  173. 

A  distinct  refusal  to  perform  a  con- 
tract will  support  a  claim  of  recoup- 
ment by  the  party  entitleci  to  such 
performance  without  waiting  for  the 
time  of  performance.  Piatt  v.  Brand, 
26  Mich.  173. 

In  Alabama  it  has  been  held  that  any 
damage  resulting  from  the  breach  of  a 
contract  to  a  party  who  is  sued  upon  it, 
may  be  recouped,  and  such  damages 
are  not  to  be  restricted  to  the  com- 
mencement of  the  suit,  but  to  the  time 
of  trial.     Martin  v.  Hill,  42  Ala.  275. 

In  Texas  reconvention  may  be  had 
of  notes  which  fall  due  after  the  begin- 
ning of    the    action   but   before   trial. 


Dignowitty  v.  Alexander,  25  Tex. 
Supp.  162;  Griffin  V,  Chubb,  16  Tex. 
219. 

2.  Ives  V,  Van  Epps,  22  Wend.  (N. 
Y.)  155;  Grant  v.  Buttqn,  14  Johns. 
(N.  Y.)  377;  M'Cumbert;.  Goodrich, 
I  Johns.  (N.  Y.)  56;  Batterman  v. 
Pierce,  3  Hill  (N.  Y.)  171 ;  Stearns  v. 
Marsh,  4  Den.  (N.  Y.)  227 -,47  Am. 
Dec.  248;  Sanger  r.  Fincher,  27  111. 
346;  Weaver  v.  Penny,  17  111.  App. 
628;  Davis  V,  Wait,  12  Oregon  425; 
Keyes  v.  Western  Vt.  Slate  Co.,  34 
Vt.  81 ;  Herbert  v.  Ford,  29  Me.  516; 
Avery  v.  Brown,  31  Conn.  398.  Com- 
pare Morrison  v,  Clifford,  i  Cranch 
(C.  0585. 

In  Texas ^  damages  pleaded  by  way 
of  reconvention  need  not  be  liquidated. 
Walcott  V,  Hendrick,  6  Tex.  406; 
Egery  v.  Power,  5  Tex.  501. 

In  Louisiana,  similarly.  Lallande 
V.  Ball,  20  La.  Ann.  193. 

3.  Dushane  xk  Benedict,  120  U.  S. 
630;  Waterman  T^  Clark,  76  111.  428; 
Burlingame  r.  Davis,  13  111.  App.  602  ; 
Kingman  v.  Draper,  14  111.  App.  577; 
Stow  V.  Yarwood,  14  111.  424 ;  Bab- 
cock  V,  Trice,  18  111.  420;  68  Am. 
Dec.  560;  Brunson  v,  Martin,  17 
Ark.  270;  Batterman  v.  Pierce,  3 
Hill  (N.  Y.)  171;  Ward  v.  Fel- 
lers, 3  Mich.  281 ;  McHardv  v. 
Wadsworth,8  Mich.  349;  Hay  v,  Short, 
49  Mo.  139;  Fowler  v.  Payne,  52  Miss. 
210;  Hplcraft  V,  Mellott,  57  Ind.  539; 
Britton  v.  Turner,  6  N.  H.481;  26  Am. 
Dec.  713;  Union  Bank  v,  Blanchard, 
65  N.  H.  21 ;  Natural  Gas  Co.-r.  Healy, 
33  W.  Va.  102. 

In  Hitchcock  v.  Hunt,  28  Conn.  343, 
it  was  considered  a  question  whether 
or  not  any  excess  could  be  recovered. 
See  Beecher  v.  Baldwin,  55  Conn.  419. 

It  is  provided  by  statute  in  some 
States  that  the  defendant  may  have 
judgment  for  the  excess,  under  the 
defense  of  recoupment.  Georgia  Code, 
§  2912  provides  that  in  all  cases  where 
recoupment  may  be  pleaded,  if  the 
damages  of  the  defendant  shall  exceed 
in  amount  those  of  the  plaintiff,  the 
defendant  shall  recover  the  amount  of 
such    excess.      Held  that,  under  this 
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costs,  although  the  damages  sustained  by  him  exceed  the  amount 
of  the  plaintiff's  claim.* 

7.  Practice,  FrerequisiteB,  etc.— ^.  Offer  to  Return.— It  is  not 
necessary  for  the  defendant  to  offer  to  return  the  property,  or  to 
rescind  the  contract,  in  order  to  be  allowed  to  set  up  the  defense 
of  recoupment.* 

*.  Election  of  Remedies.  —  The  defendant  is  entitled 
to  elect  whether  he  will  set  up  recoupment  or  bring  a  cross- 
action  for  his  damages,  and  the  failure  to  make  use  of  this 
defense  will  not  deprive  him  of  his  right  to  an  action 
to    recover  whatever   claim   he    had    in    the    original    action* 


statute,  defendant  is  entitled  to  recover 
in  an  action  for  th'e  price  of  a  machine 
for  expenses  reasonably  incurred  in 
repairs  on  account  of  a  latent  defect, 
and  in  endeavoring  to  run  the  machine. 
Cochran  v.  Jones,  85  Ga.  678.  See 
also  Ewing  v,  Shaw,  83  Ala.  333;  cit- 
ing Alabama  Code  of  18S6,  ^  2683; 
Smith  T'.  Dukes,  5  Minn.  373 ;  Mason 
V,  Hey  ward,  3  Minn.  182;  Comp.  Stat. 
Minnesota  481 ,  ^  24. 

In  Texas^  the  fact  that  the  plaintiff 
has  no  cause  of  action  is  no  r'eason 
for  a  refusal  to  give  judgment  in  favor 
of  the  defendant,  upon  the  admitted 
cause  of  action  set  up  in  his  answer 
in  reconvention.  Griffin  v.  Chubb,  16 
Tex.  219. 

1.  Union  Bank  v.  Blanchard,  65  N. 
H.  21. 

2.  Brown  v.  Freeman,  79  Ala.  406; 
Williams  v.  Miller,  3i  Ark.  469;  Rotan 
V.  Nichols,  32  Ark.  244;  Goodwin  r. 
Robinson,  30  Ark.  535;  ^fears  v,  Nich- 
ols, 41  111.  207;  89  Am.  Dec.  381;  Owens 
V.  Sturgis,  67  111.  .366;  Gibbs  v,  Kas- 
zezyki,  18  111.  App.  623;  Harrington  x\ 
Stratton,  22  Pick.  (Mass.)  510;  Myers 
V.  Estell,  47  Miss.  4;  Day  v.  Pool,  52  N. 
Y.  416;  II  Am.  Rep.  719;  Dayton  v, 
Hooglund,  39  Ohio  St.  671;  Fisk  v. 
Tank,  12  Wis.  276;  78  Am.  Dec.  737. 

It  is  only  in  cases  of  executory  con- 
tracts and  without  warranty,  that  a 
purchaser  accepting  goods  and  retain- 
ing them  without  notice  to  the  seller  or 
offering  to  return  them  within  a  rea- 
sonable time,  is  held  to  waive  all  de- 
fects as  to  their  quality.  Marcus  v. 
Thornton,  44  N.  Y.  Super.  Ct.  411; 
Walling  V,  Schwartzkopf,  44  N.  Y. 
Super.  Ct.  576. 

Defendant  bought  a  machine  from 
plaintiff  company  through  its  agent.  A 
mutual  mistake  as  to  the  kind  of  ma- 
chine ordered  was  not  discovered  till 
the  machine  was  received,  partly  paid 
for,  and  a  note  given  for  the  balance. 


In  the  correspondence  which  ensued 
no  arrangement  was  effected,  but  the 
machine  was  retained »  used,  and  after- 
wards sold  by  the  defendant.  In  an 
action  on  the  note  it  was  held  that  ih« 
defendant  was  not  estopped  to  claim 
recoupment  for  the  machine's  deffcis, 
either  hy  his  use  and  s^ale  thereof,  or 
his  promise  to  pay  the  note.  EganCo. 
v.  Johnson,  8z  A  fa.  J33. 

In  an  action  for  goods  *iold  and  de- 
livered, where  it  appeared  that  under 
the  contract  plaintift"  wa*^  to  deliver  the 
goods  for  the  holiday  trade,  but  failed 
to  deliver  all  of  them  in  time,  whereby 
defendant  wai>  obliged  to  purcha&e  cUe* 
where,  at  an  increased  expense,  defend- 
ant may  recoup  §uch  damages  as  hf 
may  have  i^uffered  by  reason  thereof, 
and  this  without  returning  the  good* 
that  were  fkirni^hed  by  plaintiff.  Tra- 
verse i\  MontpeHer  Carriage  Co.,  62 
Vt.  67. 

8.  Cook  V.  Mofieley,  13  Wend.  {N, 
Y.)  277;  Batterman  "t'.  Pierce,  3  Hill 
(N.  V.)  [71;  Barth  v.  Burt,  43  Barb. 
(N.  YO  62S;  Gillespie  r.  Torrance.  35 
N.  Y.  306^  85  Am.  Dec,  ^^y.  Mim- 
naugh  V.  Fartlm,  67  Mich.  391;  More- 
house  V,  Baker,  48  Mich.  ^^$\  Britton 
r.  Turner,  6  N.  H.  48 1  ;  26  Am.  Dec. 
713;  Davenport  T^  Hubbard,  46  \'t, 
200;  14  Am,  Rep.  630;  Crabtree  r.  Kite; 
21  IlL  iSo;  McKinney  r.  Springer,  3 
Ind.  59;  54  Am.  Dec,  470;  Rankin  :. 
Harper,  4  Ind.  5S5. 

A  buyer  of  personal  property  in  case 
of  failure  of  title  to  a  portion  thereof  is 
not  bound  to  wholly  rescind  the  con- 
tract, but  may  retain  so  much  a*  he 
has  secured  a  title  to  and  recoup  his 
damages  for  the  Iors  of  the  residue  in 
an  action  against  him  for  the  purchaM?- 
money,  or  he  may  bring  an  action 
therefor ;  and  this  option  ih  not  de- 
feated by  a  transfer  of  the  claim  agai^^l 
him  and  the  bringing  of  an  action  in 
the   name   of    the    transferee^    except 
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But  its  use  is  a  complete  bar  to  a  suit  by   him   for  the  same 
cause.* 

c.  Notice  of  Intention  to  Recoup. — It  has  sometimes  been 
held  that  when  the  claim  to  be  recouped  is  sufficient  to  extin- 
guish  the  plaintiff's  right  of  action,  it  may  be  proved  under  the 
general  issue  without  notice;*  but  that  if  the  claim  goes  merely 


where  the  claim  is  negotiable  paper 
transferred  to  a  bona  fide  purchaser 
discharged  of  all  equities.  Mc Knight 
I'.  Devlin,  5a  N.  Y.  399. 

Where  the  matter  of  recoupment 
would  have  gone  in  bar  of  the  whole 
action,  it  was  held  that  the  defendant's 
failure  to  make  use  of  it  was  a  bar  to 
his  cross -action  for  damages.  Dunr 
ham  V.  Bower,  77  N.  Y.  76;  33  Am. 
Rep.  570. 

1.  Jones  V,  Scriven,  8  Johns.  (N.  Y.) 

;3;  Batterman  v.  Pierce,  3  Hill   (N. 

.)  171 ;  Britton  v.  Turner,  6  N.  H. 
4S1;  26  Am.   Dec.  713;  O'Connor  v. 


f. 


evidence  in  support  of  his  plea.  Held^ 
that  he  was  not  estopped  by  the  rec- 
ord and  proceedings  in  Massachusetts 
from  maintaining  the  present  action. 
Bascom  v.  Manning,  52  N.  H.  132. 

A  purchaser  of  land  who  has  sus- 
tained injury  by  the  deceit  of  the  ven- 
dor pending  the  negotiations  may 
either  set  up  his  damages  by  way  of 
recoupment  in  an  action  for  the  price 
or  may  afterwards  sue  for  them  in  an 
independent  -action  at  his  option ;  but 
if  he  fails  to  recoup,  he  will  not  after- 
wards be  entitled  to  an  injunction 
against  the  execution  of  a  judgment 


Varney,  10  Gray  (Mass.)  231;  Burnett  .for  the  price,  pending'a  suit  for  the 


V.  Smith,  4  Graj'  (Mass.)  1 


•)5o; 

f.  Dunn,  4  Ohio  St.  680. 


Timmons 
See  also 
McLean  v.  Miller,  10  Ala.  856 ;  Mer- 
riam  T'.  Woodcock,  104  Mass.  326. 

In  Ward  v.  Fellers,  3  Mich.  281,  it 
was  considered  a  question  whether  or 
not  the  defendant  after  setting  up  part 
of  his  claim  by  way  of  recoupment 
could  maintain  a  cross-action  for  the 
residue. 

The  defendant  is  not  precluded  by 
the  fact  that  he  has  begun  a  cfoss-ac- 
tion  against  the  plaintiff,  from  setting 
up  his  claim  by  way  of  recoupment ; 
but  if  he  elects  to  set  up  his  claim  in 
this  manner  he  is  barred  from  further 
prosecution  of  his  cross-action.  Fab- 
bricotti  v,  Launitz,  3  Sandf.  (N.  Y.) 
743 ;  Naylor  r.  Schenck,  3  E.  D.  Smith 
(N.  Y.)  135. 

In  an  action  on  a  note  given  for  cer- 
tain barrels  of  beef,  the  defendant 
sought  to  recoup  for  breach  of  war- 
ranty. Held^  that  an  erroneous  exclu- 
sion of  this  defense,  not  bieing  season- 
ably corrected  by  appeal,  the  defendant 
was  thenceforth  precluded  from  main- 
taining hn  action  for  the  same  breach. 
Beall  r.  Pearre,  12  Md.  550. 

In  assumpsit  to  recover  for  a  breach 
of  warranty  in  the  sale  of  cotton,  it 
appeared  that  the  plaintiff  had  pleaded 
the  facts  on  which  his  right  of  action 
depended,  in  defense,  fro  tanto^  of  a 
suit  brought  against  him  for  the  price 
of  the  cotton  by  the  present  defend- 
ants in  Massachusetts ;  that  he  after- 
wards suffered  judgment  therein  to  go 
against  him   by   default,  offering  no 


damages,  on  a  mere  allegation  of  the 
vendor's  insolvency.  Hall  v,  Clark,  21 
Mo.  415. 

In  answer  to  a  declaration  on  an  ac- 
count annexed  for  goods  sold  and  de- 
livered, the  defendant  set  up  that  they 
were  sold  under  a  special  contract  fix- 
ing their  quantity,  quality  and  price  ; 
that  he  was  damaged  by  failure  of 
the  plaintiff  to  deliver  the  stipulated 
quantity  ;  that  he  was  also  damaged 
by  the  inferior  quality  of  those  -deliv- 
ered ;  that  he  did  not  accept  them, 
and  that  he  had  paid  on  account  more 
than  their  value,  and  he  brought  a 
cross-action  upon  like  allegations  of 
damage.  On  the  trial  of  the  actions 
together,  he  contended  that  the  plain- 
tiff had  no  claim  otherwise  than  under 
the  special  contract ;  but  refused  to 
elect  whether  to  avail  himself  of  his 
own  claim  for  damages,  for  breaches 
of  that  contract,  in  defense  against  the 
original  action,  or  in  support  of  the 
cross-action.  Held^  that  he  was  pre- 
cluded from  claiming  that  there  had 
been  no  delivery  under  the  special 
contract,  that  his  entire  damages  for 
breaches  of  that  contract  were  to  be 
assessed,  and  applied,  first,  to  cancel 
in  whole  or  in  part  any  balance  due 
upon  it  for  the  goods  delivered,  and 
that  for  any  excess  he  was  entitled  to 
recover  in  the  cross-action.  But  if 
there  was  no  such  excess,  then  judg- 
ment was  to  be  entered  against  him 
therein.  Star  Glass  Co.  f .  Morey,  ic8 
Mass.  570. 

2.  E,  ^.,  in  New  Tork^  prior  to  the 
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to  diminish  the  plaintiff's  claim  without  extinguishing  it,  notice 
should  be  given  of  the  defendant's  intention  to  set  up  the  defense 
of  recoupment ;  ^  and  thatj  in  equity,  when  the  claim  goes  merely 
to  diminish  the  plaintiff's  recovery,  it  must  be  set  up  by  cross-bill.* 
But  the  practice,  in  many  States,  requires  matter  in  recoupment 
to  be  either  specially  pleaded,  or  notice  to  be  given  of  the  defend- 
ant's intention  to  set  it  up.'  The  purpose  of  notice  being  to 
prevent  surprise  at  the  trial,  it  must  be  sufficiently  certain  to 
apprise  the  plaintiff  of  the  nature  of  the  defendant's  claim.* 


Code  provision  for  counterclaim. 
Gleason  V.  Clark,  9  Cow.  (N.  Y.)  57; 
People  V.  Niagara,  12  Wend.  (N.  Y.) 
246;  Stearns  v.  Marsh,  4  Den.  (N.  Y.) 
227 ;  47  Am.  Dec.  248. 

1.  Gleason  v,  Clark,  9  Cow.  (N.  Y.) 
57;  People  v.  Niagara,  12  Wend.  (N. 
V.)  246;  McCullough  V.  Cox,  6  Barb. 
(N.  Y.)  386;  Eldridge  r.  Mather,  2  N. 
Y.  157.  See  also  Shute  v.  Hamilton, 
3  Daly  (N.  Y.)  462;  Willis  v.  Tag- 
gard,  6  How.  Pr.  (N.  Y.)  433;  Runyan  ■ 
V.  Nichols,  II  Johns.  (N.  Y.)  547;  Van 
Epps  r.  Harrison,  5  HiU  (N.  Y.)  63; 
40  Am.  Dec.  314;  Mayor,  etc.,  of 
Albany  v,  Trowbridge,  5  Hill  (N.  Y.) 
71 ;  Barber  v.  Rose,  5  Hill  (N.  Y.)  76; 
Trowbridge  f.  Mayor,  etc.,  of  Albany, 
7  Hill  (N.  Y.)  429. 

a.  Parker  v,  Hartt,  32  N.  J.  Eq.  225 ; 
Miller  1'.  Gregory,  16  N.  J.  Eq.  274; 
O'Brien  v,  Hulfish,  22  N.  J.  Eq.  471. 

S.  In  Arkansas^  it  seems  to  be  neces- 
sary either  to  plead  recoupment 
specially  or  to  give  notice  of  the 
special  matter  relied  upon  by  way  of 
recoupment  in  all  cases,  whether  the 
amount  relied  upon  will  extinguish 
the  plaintiflTs  right  of  recovery  or  not. 
McLure  v.  Hart,  19  Ark.  19;  Tatum  v. 
Mohr,  21  Ark.  349;  see  Brunson  v. 
Martin,  17  Ark.  270;  Desha  v.  Robin- 
son, 17  Ark.  228;  Wheat  v,  Dotson,  12 
Ark.  609. 

In  Arkansas^  the  defense  of  partial 
want  or  failure  of  consideration  may 
be  interposed  to  a  note,  or  bond  when 
facts  constituting  the  defense  are 
specially  pleaded  or  set  out  by  way  of 
recoupment  or  as  a  bar  to  so  much  of 
the  demand  as  may  be  thus  answered. 
Keller  v.  Vowell,  17  Ark.  445. 

In  New  yersey^  under  N.  J.  Pr.  Rev., 
p.  868,  ^  129,  damaees  of  the  defendant 
from  defective  performance  of  the  con- 
tract on  the  part  of  the  plaintiff  may 
be  recouped ;  but  not  unless  the  notice 
required  has  been  filed  with  the  plea, 
and  the  damages  arise  out  of  the  very 
contract  sued  upon.  Bozarth  t\  Dud- 
ley, 44  N.  J.  L.  304 ;    43  Am.  Rep.  373. 

3: 


In  Massachusetts^  as  to  when  re- 
coupment must  be  specially  pleaded, 
see  Wentworth  v.  Dows,  117  Mass.  14; 
Jackman  r.  Doland,  116  Mass.  550; 
Lamson,  etc.,  Mfg.  Co.  v.  Russell,  112 
Mass.  387. 

As  to  other  States,  see  Kennedy  r. 
Richardson,  70  Ind.  524;  Estep  7. 
Morton,  6  Ind.  489;  Heaston  r.  Col- 
grove,  3  Ind.  265 ;  Simonds  r.  Cross, 
63  N.  H.  123;  Wilson  v.  Greensboro, 
54  Vt.  533;  Vt.  Rev.  L.  1880,  §  924; 
Traverse  xk  Montpelier  Carriage  Co., 
62  Vt.  67;  Hogg  T'.  Cardwell,  4  Sneed 
(Tenn.)  151 ;  Steamboat  Wellsville  r. 
Geisse,  3  Ohio  St.  333;  Timmons  r. 
Dunn,  4  Ohio  St.  680;  Upton  r.  Julian, 
7  Ohio  St.  95 ;  Nixon  x\  Carson,  3S 
Iowa  338. 

In  Illinois^  notice  in  such  case  seems 
not  to  have  been  insisted  on.  Babcock 
V.  Trice,  18  III.  420;  68  Am.  Dec.  560; 
Turner  v,  Retter,  q8  111.  264;  Murray 
T'.  Carlln,  67  111.  286;  Stubblefield  r. 
Soule,  21  111.  App.  154;  Cooke  v. 
Treble,  80  111.  381 ;  Higgins  v.  Lee,  16 
111.  49«;;  Crabtree  T'.  Kile,  21  111.  180. 
See  Waterman  v,  Clark,  76  III.  428. 

As  to  the  practice  in  Louisiana  and 
Texas ^  see  supra^  this  title.  Reconven- 
tion, 

4.  Ritter  v.  Daniels,  47  Mich.  617; 
McHardy  v.  Wadsworth,  S  Mich.  349; 
Watkins  v.  Ford,  69  Mich.  357;  Sinker 
T'.  Diggins,  76  Mich.  557;  Burgess  v. 
Beaumont,  7  M.  &  G.  962;  49  E.  C.  L. 
962;  Stever  v,  Lamoure,  Hill  s  D.  Supp. 
(N.  Y.)  3;;2;  Merrill r.  Everett,  38 
Conn.  40;  Concord  v,  Pillsbury,  33  N. 
H.310. 

A  notice  averring  damages  for  breach 
of  plaintifT's  contract  must  explicitly 
point  out  wherein.  Roethke  f.  Philip 
Best  Brewing  Co.,  33  Mich.  340. 

In  an  action  for  a  balance  of  salary, 
notice  of  recoupment  for  damages  from 
neglect  of  instructions,  must  specify 
instances  and  the  time  and  place  thereof. 
Bolt  V.  Friederick,  56  Mich.  20. 

Where  the  defendant's  answer  con- 
tained all  the  facts  necessary  to  consti- 
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m.  CoiniTXBGLAlM — 1.  Definition. — A  counterclaim  is  **  a  claim 
presented  by  a  defendant  in  opposition  to  or  deduction  from  the 
claim  of  the  plaintiff ;  **  *  an  opposition  claim  or  demand  of  some- 
thing  due  ;  *  a  demand  of  something  which  of  right  belongs  to 
the  defendant  in  opposition  to  the  right  of  the  plaintiff.^  A 
counterclaim  is  a  species  of  set-off  or  recoupment,  introduced  by 


tute  a  defense  for  want  of  consideration 
or  for  recoupment  of  damages,  it  was  not 
necessary  for  him  to  state  which  he 
would  insist  upon ;  it  is  the  facts  alleged 
which  constitute  the  defense.  Springer 
r.  Dwyer,  50  N.  Y.  19. 

In  an  action  by  a  mortgagee  in  a 
mortgage  for  future  advances  in  pur- 
suance of  a  contract  for  advances  made 
bv  virtue  of  the  same,  an  answer  which 
sets  up  a  breach  of  the  contract  by  way 
of  recoupment  but  which  alleges  no  facts 
upon  which  a  recovery  for  more  than 
nominal  damages  could  be  sustained 
and  which  shows  a  probable  excuse  for 
the  breach,  is  demurrable.  Levy  v. 
Sayle,  52  Ark.  346. 

As  to  the  prerequisite  notice inZ,{>»ij«- 
<iua  and  TexaSy  see  supra^  this  title, 
Reconvention, 

Practice  Upon  Beooupment  Generally. 
— The  plaintiff  suing  when  there  is  no 
balance  due  him,  should,  of  course,  be 
subjected  to  costs.  Otherwise,  when 
he  becomes  debtor  after  bringing  suit. 
A  note  falling  due  after  suit  begun,  but 
before  plea,  cannot  be  allowed  in  re- 
coupment. Whitaker  v.  TurnbuU,  18 
N.  J.  L.  172.  As  to  an  award  published 
after  suit  begun,  see  Varney  v,  Brew- 
ster, 14  N.  H.  49.  As  to  a  demand  ac- 
cruing after  suit  from  a  liability  incurred 
before,  see  Houston  f.  Fellows,  37  Vt. 
634.  As  to  an  order  for  goods  accepted 
by  the*  plaintiff  after  deliver}'  of  the 
goods  sued  for,  see  Davis  v,  McGrath, 
10  Pa.  St.  170.  As  to  the  case  of  a 
third  (person  offering,  and  the  captain 
receiving  freight  making  up  a  deficiency 
under  a  shipping  contract,  see  Heck- 
sher  V.  McCrea,24  Wend.  (N.  Y.)  304; 
Emery  v.  St.  Louis,  etc.,  R.  Co.,  77 
Mo.  339.  As  to  the  case  of  an  exchange 
of  railroad  bonds  for  stock,  see  Galena, 
etc.,  R.  Co.  V.  Barrett,  95  111.  467.  As 
to  recouping,  in  a  suit  upon  one's  con- 
tract to  make  shooks,  the  damage  to  him 
from  the  plaintiffs  failure  to  deliver  the 
lumber,  see  Rogers  v,  Humphrey,  39 
Me.  382. 

1.  Black's  L.  Diet. 

The  word  "  counter  "  is  defined  to  be 
"contrary  to,"  "contrary'  way,"  "op- 
position to,"  etc.    The  word  "  claim  "  is 


defined  to  mean  the  demand  of  any- 
thing that  is  in  possession  of  another ; 
to  demand,  to  require,  etc.  Silliman  x>. 
Eddy,  8  How.  Pr.  (N.  Y.)  122. 

Counterclaim  is  the  opposite  of 
claim.  The  plaintiff  makes  a  claim  in 
his  complaint  against  the  defendant; 
the  defendant  besides  his  defense  makes 
a  counterclaim  against  the  plaintiff. 
Wolf  i;.  E.  H.,  13  How.  Pr.  (N.  Y.)  84. 

2.  Silliman  v,  Eddy,  8  How.  Pr.  (N. 
Y.)  122. 

A  counterclaim  is  an  affirmation  of 
a  cause  of  action  against  the  plaintiff, 
in  the  nature  of  a  cross-action,  and 
upon  which  the  defendant  may  have  an 
affirmative  judgment  against  the  plain- 
tiff. Clarkson  ?'.  Manson,6o  How.  Pr. 
(N.  Y.)  45. 

8.  Silliman  v.  Eddy,  8  How.  Pr.  (N. 
Y.)  122. 

A  counterclaim  is  that  which  might 
have  arisen  out  of,  or  could  have  had 
some  connection  with  the  original 
transaction  in  view  of  the  parties,  and 
which,  at  the  time  the  contract  was 
made,  they  could  have  intended  might 
in  some  event  give  one  party  a  claim 
against  the  other,  for  compliance  or 
non-compliance  with  its  provisions. 
Conner  v,  Winton,  7  Ind.  523;  Love- 
joy  V,  Robinson,  8  Ind.  399;  Thomp- 
son V,  Toohey,  71  Ind.  296. 

A  counterclaim  is  a  claim  existing 
in  favor  of  a  defendant  against  a  plain- 
tiff (and  it  must  be  a  cause  of  action) 
arising  out  of  contract,  or  the  transac- 
tion set  forth  in  the  complaint,  or  con- 
nected with  the  subject  of  the  action. 
Williams  v.  Upton,  8  How.Pr.  (N.  Y.) 
205. 

In  Silliman  v.  Eddy,  8  How  Pr.  (N. 
Y.)  122,  the  court  by  Crippen,  J.,  said  : 
"It  has  been  found  very  difiicult  to 
apply  the  term  **  counterclaim  "  to  the 
various  actions  which  are  daily  arising 
in  our  courts,  and  I  very  much  doubt 
whether  a  more  perplexing,  undefina- 
ble,  impracticable  combination  of  words 
could  have  been  joined  together  in  the 
English  language  than  those  selected 
in  this  particular  by  the  modem  re- 
formers who  claim  to  stand  as  sponsors 
for  the  present  code." 
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the  Codes  of  Civil  Procedure  in  several  of  the  States,  of  a  broad  and 
liberal  character.* 

It  embraces  both  set-off  and  recoupment*  and  is  broader  and 
more  comprehensive  than  either,^  and  is  intended  to  secure  to  a 
defendant  all  the  relief  which  either  an  action  at  law  or  a  bill  in 
equity  or  a  cross-bill  would  have  secured  on  the  same  state  of 
facts  *  It  is  not  a  mere  defense,  but  admits  of  aflRrmativc 
relief  beyond  the  dismissal  of  the  plaintiff's  complaint,-^ 

1.  Black's  L.  Diet. 

3.  Leavenworth  v.  Packer,  52  Barb. 
(N.  y.)  132;  Boston  Silk,  etc..  Mills  v. 
Eull.  37  How.  Pr.  (N.  Y.)  299;  Patli- 
son  V,  Richards,  22  Barb.  (N.  Y.)  146; 
Clinton  v,  Eddy,  i  Lans.  (N.  Y-)  f.i ; 
Wilder  v.  Boy n ton,  63  Barb.  (N.  Y,) 
^47;  Chamboret  v.  Cagney,  2  Sweeny 
^X-  Y.)  378;  Lawrence  v.  Bank  oK  ibe 
Republic,  3  Robt.  (N.  Y.)  142;  Gordon 
V,  Bruner,  49  Mo.  570;  Hay  v.  Short, 

t9  Mo.   139;  Woodruff  f. 'Garner,  27 
nd.  4;  89  Am.  Dec.  477;  Slayback  v. 
Jones,  9  Ind.  470. 

As  to  the  distinction  between  recoup- 
ment, counterclaim,  cross-action  and 
set-off,  see  Hurst  v.  Everett,  91  N,  Car. 
391 ;  Garrett  r.  Love,  89  N.  Car.  205. 

The  defense  of  counterclaim  under 
the  Arkansas  Code  is  but  the  plea  of 
rect^upment  under  the  old  praciice, 
and,  in  general,  is  to  be  governed  by 
the  same  doctrines,  except  that  wliere 
the  defendant's  demand  exceeds  that  of 
the  plaintiff,  he  may  be  entitled  to  a 
jud lament  for  the  excess.  Bloom  v, 
Lehman,  27  Ark.  489. 

3.  Boston  Silk,  etc.,  Mills  r.  Eull,  37 
How.  Pr.  (N.  Y.)  299;  Leavenworth 
V.  Packer,  52  Barb.  (N.  Y.)  132, 
Beardsley  v.  Stover,  7  How.  Pr.  fN. 
Y.)  2t^;  Cohn  z\  Husson,  66  How.  Pr. 
(N,  y.)  150;  Clinton  v.  Eddy,  i  Lans. 
(N.  Y.)6i;  Vassear  r.  Livingston,  13 
N.  Y.  248;  Xenia  Bank  v.  Lee,  a 
BoRw,  (N.  Y.)  694;  Chamboret  v. 
Cayiiey,  2  Sweeny  (N.  Y.)  378;  Git- 
le«.pie  V.  Torrance,  25  N.  Y.  30*'*;  82 
Am.  Dec.  355;  Lawrence  r.  Bank  of 
the  Republic,  3  Robt.  (N.  Y.)  149: 
Shute  V.  Hamilton,  3  Daly  (N.  YJ 
462;  Bloodgood  V,  Ingoldsby,  i  Hilt. 
(N\  Y.)388;  Lemon  r.  Trull,  13  How, 
Pr.  (N.  Y.)  24S;  Ogden  v,  Coddintjton. 
2  v..  D.  Smith  (N.  Y.)  317;  Carpenter 
r.  Manhattan  L.  Ins.  Co.,  22  Hun  tN, 
Y.)  52;  Welch  V,  Hazelton,  14  How. 
Pr,  (N.  Y.)  97;  Vail  v,  Jones,  ^t  Ind. 
46S,  Woodruff  V.  Garner,  27  \nd.  4; 
79  Am.  Dec.  477;  Lapham  v.  Osborne^ 
20  Nev.  168. 

Under    the    provisions   for  counter- 


claims a  defendant  may  avail  Himself 
of  an^^  other  cause  of  action,  arising 
also  on  contract  tti  a  contract  action, 
and  ex ii ting  at  the  commencement  of 
the  action,  whereas  a  set-off  must  be 
for  real  estate  sold,  or  for  pcrfeonal 
properly  sold,  or  for  money  paid  or 
services  done,  or  if  it  be  not  such  a  de^ 
mand|  the  amount  must  be  liquidated 
or  capable  of  being  ascertained  by  cal- 
eolation.    Welch  :-.  Hazelton,  14  How. 

Pr.  fX.  Y.)97' 

4.  Leavenworth  x\  Packer,  52  Barb. 
(N.  Y/j  132;  Boston  Silk,  etc.,  Mills 
r.  Eull.  37  How.  Pr.  (N.  Y.)  299:  Glea- 
son  t\  Moen,  2  Duer  (N.  Y.)  642;  Vas* 
sear  v.  Livingston*  13  N,  Y.  24S;  Xenii 
Bank  v.  Lee,  2  Bosw.  (N.  Y.)  694; 
Chamboret  i'.  Cagney,  a  Sweeny  (N. 
Y.)  37S;  Lawrence  v.  Bank  of  the  Rr- 
public.  3  Robt.  (N.  Y.)  142;  Lemon  -. 
Trull,  13  How.  pr.  (N.  Y.)  24S;  Vail 
t',  Jones,  31  Ind.  46S;  Wi>odruff  v.  Gar* 
ner,  z^j  Ind.  4:  89  Am.  Dec.  47T; 
Douthitt  -•.  Smith,  6f>  Ind.  463;  Lij>- 
ham  V.  Osborne,  20  Nev.  16S;  Ford  --. 
Thompson,  i  Head  (Tenn.)  265. 

The  term  '*  counterclaim  '*  obviou*Ij 
includes  recoupment  and  set-off  as  be- 
tween  the  parties  to  the  record,  and 
something  more.  It  is  theset-off  of  the 
Revised  Statutes  together  with  llic  set- 
off of  courts  of  equity,  and  vet  some- 
thing more.  It  embraces  all  sort«^  of 
claims  which  a  defendant  may  have 
against  a  plaintiff  in  the  nature  of  a 
cross-action  or  demand,  or  for  which  \ 
cross  or  separate  action  would  1>. 
Wolf  r,  E.  il.,  13  How.  Pr.  ( N.  Y.   S4. 

That  which  was  denominated  *H- 
off.  counterclaim^  and  cross -demand 
in  the  hnva  Revision,  are  all  called 
counterclaims  in  the  Code.  Shennan 
-\  Hale,  76  Iowa  38^. 

D.  Lawrence  v.  Bank  of  the  Repub* 
lie,  3  Robt,  (N.  Yj  142;  Shute  :. 
Hamilton,  ^  Dalv  ( N.  Y.)  462;  Ogden 
r.  Coddingtun,2  E,  D.  Smith  (N.  Y.) 
317;  Davidson  v.  Remington,  12  How, 
Pr.  (N.  Y.)  ^10:  Vassear  ?'.  Livingstun, 
13  N.  Y.  24S;  Collins  V.  Suau,  7  Robt, 
{X.  YJ  94;  Fettretch  r.  McKay,  47  N. 
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The  doctrine  of  counterclaim  being  a  creature  of  statute  and 
existing  only  by  virtue  of  statutory  law,  reference  must  be 
had  to  the  statutes  of  the  different  states  to  ascertain  as  to  its 
existence  as  well  as  its  scope  and  extent  in  any  particular  state.^ 

2.  Essential  Elements. — A  counterclaim  must  be  a  complete 
cause  of  action,  containing  substance  necessary  to  sustain  an 


Y.  426;  Williams  v,  Willis,  15  Abb. 
Pr.  U.  S.  (N.  Y.)  u ;  Hay  v.  Short,  49 
Mo.  139;  Bloom  V,  Lehman,  27  Ark. 
4S9;  Love  V,  Oldham,  22  Ind.  51;  Boil 
V.  Simns,  60  Ind.  162. 

A  counterclaim  may  coexist  with  the 
plaintifTs  claim,  and  is  simply  a  cross- 
action  to  enforce  a  legal  and  equitable 
set-off.  Bellinger  xK  Craigue,  31  Barb. 
(N.  Y.)  534- 

While  usury  is  not  a  counterclaim, 
where  a  defendant  pleads  it  with  other 
matters  and  demands  such  relief  as 
formerly  constituted  the  subject  of  a 
cross-bill,  the  answer  is  a  counter- 
claim as  woU  as  a  defense.  Geenia  t;. 
Keah,  66  Barb.  (N.  Y.)  245. 

1.  See  New  Tork  Rev.  Stats.  1890,  pp. 
2236,  3238,  ^§  25-32  ;  New  Tork  Code 
Civ.  Proc,  W  5*^j  S'3'»  ^«^-  Code  Civ. 
Proc^  §  440;  Ohio  Rev.  Stats.  1890,  ^ 
5072;  Minnesota  Stats.  1891,  §^4546, 
4547;  North  Carolina  Code  1883,  §  244 ; 
Dakota  Com  p.  Laws  18S7,  ^  4915;  Mont, 
Comp.  Stats.  1888,  p.  82,  §  90;  Nev. 
Gen.  Stats.  1885,^  3069;  Millers's  Iowa 
Rev.  Code,  1888,  ^  2659;  Ind,  Rev. 
Stats.  1888,  4  350;  Wisconsin  State. 
1889,  §  2656;  Kansas  Rev.  Stats.,  ^ 
97,  99;  Kentucky  Code  of  Prac,  ^  152; 
Mo.  Wag.  State.,  pp.  1015,  1016,  ^  12.  » 
Professor  Pomeroy  says  that  most  of 
the  codes  with  reference  to  counter- 
claims may  be  separated  into  two 
groups,  each  following  a  certain  w^ell 
defined  type.  The  first  group  provid- 
ing generally  that  the  counterclaim 
must  be  one  existing  in  favor  of  the  de- 
fendant and  against  a  plaintiff  between 
whom  a  several  judgment  might  be  had 
in  the  action  and  arising  out  of  one  of 
the  following  causes  of  action :  First, 
a  cause  of  action  arising  out  of  the  con- 
tract or  transaction  set  forth  in  the 
complaint  as  the  foundation  of  the 
plaintifTs  claim  or  connected  with  the 
subject  of  the  action  ;  second,  in  an  ac- 
tion arising  on  contract,  any  other 
cause  of  action  arising  also  on  contract 
and  existing  at  the  commencement  of 
the  action;  and  the  second  group  pro- 
viding generally  that  the  counterclaim 
must  be  one  existing  in  favor  of  a  de- 
fendant and  against  a  plaintiff  between 


whom  a  several  judgment  might  be  had 
in  the  action  and  arising  out  of  the  con- 
tract or  transaction  set  forth  in  the 
complaint  as  the  foundation  of  the 
plaintifTs  claim  or  connected  with  the 
subject  of  the  action.  The  Codes  of 
Indiana  and  lowa^  however,  cannot 
be  referred  to  either  of  these  two  gen- 
eral groups.  Their  provisions  are  quite 
different  in  language  from  the  com- 
mon type  and  much  broader  in  mean- 
ing.   Pomeroy  Rem.  (2d.  ed.)  762,  $  726. 

The  Indiana  Code,  ^  59,  pifovides  that 
a  counterclaim  is  any  matter  arising 
out  of  or  connected  with  the  cause  of 
action  which  might  be  the  subject  of  an 
action  in  favor  of  a  defendant  or  which 
would  tend  to  ftduce  the  plaintiffs 
claim  or  demand  for  damages. 

T-he  Iowa  Code,  ^  2659,  provides  that 
each  counterclaim  must  be  stated  in  a 
distinct  count  or  division  and  must  be 
one,  first,  when  the  action  is  founded  on 
contract,  a  cause  of  action  also  arising 
on  contracts  or  ascertained  by  the  de- 
cision of  a  court;  second,  a  cause  of 
action  in  favor  of  the  defendants,  or 
some  of  them,  against  the  plaintiffs,  or 
some  of  them,  arising  out  of  the  con- 
tracts or  transactions  set  forth  in  the 
petition  or  connected  with  the  subject 
of  the  action;  third,  any  new  matter 
constituting  a  cause  of  action  in  favor 
of  the  defendant,  or  all  of  the  defend- 
ants, if  more  than  one,  against  the 
plaintiff,  or  all  of  the  plaintiffs,  if  more 
than  one*,  and  which  the  defendant  or 
defendants  might  have  brought  when 
suit  was  commenced  or  which  was  then 
held  either  matured,  or  not  if  matured, 
when  69  pleaded. 

The  California  statute  belonging  to 
the  first  group  was  amended  in  1874  as 
follows:  *'When  cross-demands  have 
existed  between  persons  under  such 
circumstances  that  if  one  had  brought 
an  action  against  the  other  a  counter- 
claim could  have  been  set  up,  the  two 
demands  shall  be  deemed  compensated 
so  far  as  they  equal  each  other,  and 
neither  can  be  deprived  of  the  benefit 
thereof  by  the  assignment  or  death  of 
the  other.  California  Code  Civ.  Proc., 
§440. 
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action  on  behalf  of  the  defendant  against  the  plaintiff  ^  existing  in 
favor  of  the  defendant,*  and  against  the  plaintiff  ;*  or,  in  a  proper 

1.  Vassear  v.  Livingston,  13  -N.  Y. 
248;  Cragin  v.  LoveU,  88  N.  Y.  258; 
Van  Valen  v,  Lapham,  13  How.  Pr. 
(N.  Y.)  240,  affirmed  5  Duer  (N. 
Y.)689;  Ward  v.  Cornegus,  2  How. 
Pr,  N.  S.  (N.  Y,)  428;  Mattoon  v. 
Baker,  24  How.  Pr.  (N.  Y.)  329;  Wad- 
dell  v.  Darling,  51  N.  Y.  327;  Cham- 
boret  V,  Cagney,  2  Sweeny  (N.  Y.) 
378;  Tyler  v.  Willis,  33  Barb.  (N.  Y.) 
327;  Pierson  v.  Safford,  30  Hun  (N. 
Y.)  521 ;  Elliott  V.  Gibbons,  30  Barb. 
iN.  Y.)  498,  affirmed  31  N.  Y.  67; 
Barnes  v,  Giunore,  6  Civ.  Pro. 
Rep.  (N.  Y.)  286;  Canaday  v.  Stegcr, 
55;  N^.  Y.  452;  Linn  v,  Rugg,  19  Minn. 
\&i;  Jones  v,  Moore,  42  Mo.  418; 
Holzbauer  V.  Heine,  37  Mo.  443;  Mc- 


pherson V.  Meek,  30  Mo.  345;  Bank 
V,  Weyand,  30  Ohio  St.  126*;  HiU  v, 
Butler,  6  Ohio  St.  207;  Matteson  v. 
Ellsworth,  28  Wis.  254;  Briggs  v.  Sepr- 
inour,  17  Wis.  255 ;  Gjeve  v.  Schweit- 
zer, 36  Wis.  554 ;  Muth  v.  Frost,  68 
Wis.  425;  Dolph  V,  Rice,  21  Wis.  590. 

When  the  defendant  has  against  the 
plaintiff  a  cause  of  action,  upon  which 
he  might  have  maintained  a  suit,  such 
cause  of  action  is  a  counterclaim,  and 
the  parties  then  have  cross-demands. 
When  such  a  cross-demand  is  inter- 
posed by  a  defendant,  there  are  in 
effect  two  causes  of  action  before  the 
court  for  trial  in  the  same  suit;  both 
parties  are,  in  some  sense,  plaintiffs, 
and  both  defendants.  The  answer 
containing  the  cross-demand,  called  a 
counterclaim,  is,  in  pleading,  treated 
like  a  complaint  by  the  defendant 
against  the  plaintiff,  and  the  reply  to 
such  an  answer  like  an  answer  to  a 
complaint.  Each  party  claims  affirma- 
tive relief  against  the  other.  Davidson 
7'.  Remington,  12  How.  Pr.  (N.  Y.)  310. 

Where  anything  remains  to  be  done 
under  ^n  executory  contract,  it  cannot 
be  a  subject  of  set-off.  It  mxxsX  be  ex- 
ecuted, or  all  that  the  party  is  required 
to  do  must  be  done  before  it  can  be  en- 
forced for  any  purpose,  whether  by  way 
of  set-off  or  otherwise.  Schieffelin 
r.  Hawkins,  14  Abb.  Pr.  (N.  Y.)  112. 

Matters  proper  to  be  proved  on  an 
accounting  do  not  constitute  a  coun- 
terclaim in  an  action  for  a  dissolution 
of  partnership  and  for  an  accounting. 
Cook  V.  Jenkins,  79  N.  Y.  575. 

In  the  absence  of  fraud  in  an  action 
to  foreclose  a  mortgage  for  purchase 
money,   the    mortgagor    having  cove- 


nants of  title  in  his  deed  from  the 
mortgagee,  cannot  set  up  damages  for 
defects  in  the  title  as  a  counterclaim. 
Hill  V.  Butler,  6  Ohio  St.  207. 

A  plea  of  payment  is  not  a  counter- 
claim. Holzbauer  t*.  Heine,  37  Mo. 
443;  Union  Nat.  Bank  v.  Carr,  49 
Iowa  359;  Stacy  v.  Stichton,  9  Iowa  399; 
Kirk  ZK  Woodbury  Co.,  55  Iowa  190. 

Taxes  on  real  estlite,  paid  by  the 
occupant  or  tenant,  constitute  a  good 
set-off  in  an  action  against  such  oc- 
cupant or  tenant  for  use  and  occupa- 
tion, but  the  value  of  improvements 
voluntarily  made  do  not,  Grossman 
V,  Lauber,  29  Ind.  618. 

2.  Davidson  v.  Remington,  12  How. 
Pr.  (N.  Y.)3io;  Cabot  v.  Ensign,  13 
Civ.  Pro.  Rep.  (N.  Y.)  89;  Metropol- 
itan Trust  Co.  V,  Tonawanda,  etc.,  R. 
Co.,  43  Hun  (N.  Y.)  521 ;  Ives  v.  God- 
dard,  i  Hilt.  (N.  Y.)  434;  Chaffee  v. 
Cox,  I  Hilt.  (N.  Y.)  78;  Beers  f. 
Waterbury,  8  Bosw.  (N.  Y.)  396;  Paine 
V.  Hunt,  40  Barb.  (N.  Y.)  75;  Merrick 
V.  Gordon,  20  N.  Y.  93 ;  Tyler  r. 
Willis,  33  Barb.  (N.  Y.)  327;  DeUfield 
z\  DeGrauw,  9  Bosw.  (N.  Y.)  i ;  Exline 
V,  Lowery,  46  Iowa  556;  Hill  v. 
Golden,  16  B.  Mon.  (Ky.)  551;  Clarke 
V,  Finnell,  16  B.  Mon.  (Ky.)*329;  Ober- 
holtzer  v.  Heist  (Pa.  1889),  16  Atl.Rep. 
804;  Holzbauer  t'.  Heine,  37  Mo.  443; 
Hook  V,  White,  36  Cal.  299 ;  Briggs  r. 
Seymour,  17  Wis.  255;  Matteson  v. 
Ellsworth,  28  Wis.  254;  Resch  z\  Senn, 
31  Wis.  138;  Hiner  v.  Newton,  30  Wis. 
640;  Dolph  V.  Rice,  21  Wis.  590. 

Where  a  stock  broker,  who  has  been 
holding  stock  on  a  customer's  account 
for  several  years,  as  partial  security  for 
a  debt,  is  sued  by  the  customer  on  that 
and  other  transactions,  he  is  not 
obliged  to  realize  on  the  stock  before 
counterclaiming  for  the  whole  amount 
of  the  indebtedness  existing  at  the  time. 
Mattern  v.  Sage,  9  N.  Y.  Supp.  527. 

Where  the  plaintiff  sues  for  the  pur- 
chase money  of  a  life  estate  in  land, 
whereof  he  is  tenant  in  common  with 
the  defendant  and  others,  of  the  re- 
version in  fee,  the  defendant  cannot 
set  up  a  counterclaim  for  damage  done 
by  the  plaintiff  to  the  inheritance  in 
cutting  timber  from  the  land  and  com- 
mitting other  acts  of  waste,  during  the 
continuance  of  the  life  estate  and  be- 
fore the  sale  thereof  to  the  defendant 
Devries  v.  Warren,  82  N.  Car.  356. 

8.  Davidson  v.  Remington,  12  How. 
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case,  against  the  person  whom  he  represents,*  upon  which  he 
might  have  sued  the  plaintiff  and  obtained  affirmative  relief  in  a 
separate  action.* 

Pr.  (N.  Y.)  310;  Metropolitan  Trust 
Co.  V.  Tonawanda,  etc.,  R.  Co.,  43  Hun 
(N.  Y.)  521;  Van  De  Sande  v.  Hall, 
13  How.  Pr.  (N.  Y.)  458;  Blssell  v, 
Pearse,  21  How.  Pr.  (N.  Y.)  130;  Chaf- 
fee V,  Cox,  I  Hilt  (N.  Y.)  78;  New 
York  Ice  Co.  v.  Parker,  8  Bosw.  (N. 
Y.)  688;  Rogers  v.  King,  66  Barb.  (N. 
Y.)  495 ;  Merrick  v.  Gordon,  20  N.  Y. 
93;  Paine  v.  Hunt,  40  Barb.  (N.  Y.) 
75;  Ogilvie  V.  Lightstone,  i  Daly  (N. 
Y.)  129;  Pittman  v.  Mayor,  etc.,  of 
N.  Y.,  3  Hun  (N.  Y.)  370;  affirmed 
62  N.  Y.  637;   Himmelmann  v.   Rea}', 

|S  Cal.  163;  McCrary  v.  Deming,  38 

owa  527;  Parker  v,  Cochrane,  11 
Colo.  363;  Kent  f.  Cantrall,  44  Ind. 
4^2;  Challiss  V.  Wylie,  35  Kan.  506; 
Holzbauer  v.  Heine,^7  Mo.  443;  Mat- 
teson  V,  Ellsworth,  28  Wis.  254;  Risch 
V.  Senn,  31  Wis.  138;  McConihe  v, 
Hollister,  19  Wis.  269;  Plimpton  Mfg. 
Co.  V,  U.  S.,  15  Ct.  of  CI.  14;  and  see 
Van  De  Sande  v.  Hall,  13  How.  Pr. 
(N.  Y.)  458;  Boyje  v.  Youmans   (Su- 


I 


preme  Ct.  1890),  9  N.  Y.  Supp.  14. 

A  defendant  who  is  sued  for  breach 
of  an  agreement  to  do  certain  acts 
necessary  to  fix  the  liability  of  a  third 
party  on  a  contract  with  the  plaintiff, 
cannot  avail  himself  of  a  set-off  exist- 
ing in  favor  of  the  third  party.  Reed 
V.  Darlington,  19  Iowa  349. 

In  an  action  to  recover  money  claimed 
to  be  due,  the  defendant  cannot  coun- 
terclaim, the  value  of  the  use  and  oc- 
cupation of  premises  claimed  by  him 
which  the  defendant  entered  upon  and 
holds  under  a  third  person,  and  in  hos- 
tility to  the  defendant's  alleged  title. 
Quin  V.  Smith,  49  Cal.  163. 

1.  Metropolitan  Trust  Co.  v.  Tona- 
wanda, etc.,  R.  Co.,  43  Hun  (N.  Y.)  521; 
Pendergast  v.  Greenfield,  40  Hun  (N. 
Y.)  494;  Merrill  v.  Green,  55  N.  Y. 
270;  Shipman  v.  Lansing,  25  Hun  (N. 
Y.)  290;  Atwater  v.  Spader,  12  N.  Y. 
St.  Rep.  506.  And  see  Challis  v.  Wy- 
lie, 35  Kan.  506 ;  Judson  v.  Stilwell,  26 
How.  Pr.  (N.  Y.)  5x3. 

Btockbifldert  who  have  made  ad- 
vances or  incurred  liabilities  for  the 
benefit  of  the  corporation  may,  when 
called  upon  to  respond  to  statutory 
liability,  set  off  such  advances  or  lia- 
bilities in  extinguishment  thereof,  as 
they  are  equally  entitled  with  any 
other  creditors  to  be  indemnified  from 
the  funds  of  the  company,  or  from  the 


individual  liability  of  the  stockholders, 
for  the  indebtedness  due  them.  Rem- 
ington V.  King,  II  Abb.  Pr.  (N.  Y.) 
278;  Briggs  V.  Penniman,  8  Cow.  (N. 
Y.)  387;  18  Am.  Dec.  454;  and  see 
Tallmadge  v,  Fishkill  Iron  Co.,  4 
Barb.  (N.  Y.)  182;  Wheeler  v.  Millar, 
90  N.  Y.  353 ;  Christensen  v.  Colby,  43 
Hun  (N.  Y.)  362. 

But  a  stockholder  in  a  corporation 
cannot  set  ofif  a  debt  due  him  by  the 
corporation,  against  his  statutory  lia- 
bility as  such  stockholder,  where  his 
claim  against  the  corporation  consists 
of  a  judgment  assigned  to  him,  for 
which  he  has  never  paid.  Such  a 
defense  being  an  equitable  one,  it  is 
essential  to  its  maintenance  that  the 
defendant  and  the  creditor,  by  whom 
he  is  sued,  stand  upon  an  equality,  and 
that  is  not  the  case  where  it  is  simply 
shown  that  he  became  possessed  of  the 
judgment.  Bulkley  v,  Whitcomb,  49 
Hun  (N.  Y.)  290. 

One  having  insurance  in  a  mutual 
insurance  company  cannot  set  up  as  a 
counterclaim,  a  demand  for  a  loss  cov- 
ered by  the  insurance  in  an  action 
against  him,  brought  by  a  receiver  or 
an  assignee  of  the  company,  for  insur- 
ance premiums  or  otherwise,  inasmuch 
as  he  occupies  the  double  relation  of 
debtor  and  creditor ;  and  being  bound 
to  make  compensation,  as  well  as  to 
receive  it,  it  would  be  inequitable  to 
allow  him,  when  the  funds  of  the  com- 
pany are  not  adequate  to  pay  all  the 
losses,  to  set  off  his  entire  demand. 
New  Amsterdam  Sav.  Bank  v.  Tartter, 
4  Abb.  N.  Cas.  (N.  Y.)  215.  And  see 
Lawrence  v.  Nelson,  21  N.  Y.  158; 
Butterworth  v.  Fox,  15  How.  Pr.  (N. 
Y.)  515. 

2.  Belleau  v.  Tompson,  33  Cal. 
495 ;  Conner  v,  Winton,  7  Ind.  523 ; 
Lovejoy  r.  Robinson,  8  Ind.  399;  Reed 
V.  Chubb,  9  Iowa  178;  Quin  v.  Smith, 
49  Cal.  163 ;  Barker  v.  Walbridge,  14 
Minn.  469;  Swift  v,  Fletcher,  6  Minn. 
550;  Englebrecht  v,  Rickert,  14  Minn. 
140;  Clintpn  V,  Eddy,  i  Lans.  (N.  Y.) 
61;  54  Barb.  (N.  Y.)  54;  Weeks  v. 
Pryor,  27  Barb.  (N.  Y.)  79;  Berdell  v. 
Johnson,  18  Barb.  (N.  Y.)  559;  People 
V.  Corner,.  50  Hun  (N.  Y.)  299;  Nichols 
V,  Boerum,  6  Abb.  Pr.  (N.  Y.)  290; 
Duffy  V,  Duncan,  35  N.  Y.  186;  Cook 
V.  Jenkins,  79  N.  Y.  575 ;  Coakley  x\ 
Mahar,  36  Hun  (N.  Y.)   157;  Levy  t'. 
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It  must  belong  to  the  defendant  at  the  time  of  the  commeoce- 
ment  of  the  action,*  and  must  be  then  due  and  payable,  or  en- 
forcible  by  action  ;*  and  it  must,  when  established,  in  some  way 


ElMDtial  llemtnts. 


Loeb,  85  N.  Y.  365 ;  and  see  Mansfield 
V.  Beard,  82  N.  Y.  60;  Senear  v. 
Woods,  74  N.  Y.  615 ;  Gates  v.  Smith, 
3  Minn.  30;  Reed  v.  Tobacco  Ware- 
house Co.,  2  Mo.  App.  82  ;  Blakely  v. 
Boruff,  71  Ind.  93 ;  Nill  v.  Comparet, 
15  Ind.  243 ;  Bogardus  v.  Parker,  7 
How.  Pr.  (N.  Y.)  303;  Resch  v.  Senn, 
31  Wis.  138;  Jarvis  v.  Peclt,  19  Wis. 
74 ;  Kingston  Bank  v.  Gay,  19  Barb. 
(N.  Y.)  459;  Pacific  Express  Co.  v, 
Malin,  132  U.  S,  53  ;  Benkard  v,  Bab- 
cock,  2  Robt.  (N.  Y.)  175. 

An  express  verbal  contract  for  the 
sale  of  real  estate,  being  void  under 
the  Statute  of  Frauds,  cannot  be  pleaded 
by  way  of  counterclaim  or  cross-action. 
Ryan  v,  Dunphy,  4  Mont.  342  ;  47  Am. 
Rep.  35.;. 

Where  by  law  a  note  given  on  a 
usurious  contract  of  loan  is  valid  to  se- 
cure the  repayment  of  the  principal 
sum  loaned,  and  no  more,  an  answer 
to  a  complaint  upon  a  note  for  money 
borrowed,  which  alleges  that  the  con- 
tract was  usurious,  and  that  a  certain 
sum  (less  than  the  principal)  has  been 
**  paid  on  the  note,**  does  not  set  up  a 
counterclaim.  Schmitz  v.  Schmitz,  19 
Wis.  207  ;  88  Am.  Dec.  6S1. 

In  an  action  to  foreclose  a  mortgage, 
facts  set  up  in  the  answer  of  one  of 
the  defendants,  a  lien  creditor  subse- 
quent to  the  mortgage  upon  which  he. 
claims,  that  plaintiffs  should  be  re- 
quired to  exhaust  other  security  held 
for  debt,  before  resorting  to  the  mort- 
gaged property,  is  'not  a  counterclaim 
requiring  a  reply.  First  Nat.  Bank  v. 
Kidd,  20  Minn.  234. 

Waiver  of  Connterclalm. — It  would 
appear  that  the  right  to  interpose  a 
counterclaim  can  be  waived  only  by 
such  acts  as  will  estop  the  party  in 
whose  favor  it  exists  from  maintaining 
an  action  upon  the  cause  of  action  of 
which  it  consists.  See  Cook  v.  Soule, 
i;6  N.  Y.  420;  Nottebohm  v.  Maas,  3 
"Robt.  (N.  Y.)  249;  Schweickhart  v, 
Stuewe,  71  Wis.  i ;  Chatfield  t;.  Simon- 
son,  92  N.  Y.  209.    ' 

Where  premises  are  sold,  and  the 
lease  thereof  is  assigned  by  the  seller 
to  the  purchaser,  the  tenants  continu- 
ing to  occupy,  in  an  action  against 
them  for  rent  accruing  subsequent  to 
their  assent  to  occupy  as  tenants  of  the 
purchaser,  a  debt  due  to  them  prior  to 


the  assignment  ol  the  lease  from  their 
lessor,  cannot  be  interposed  as  a  coun- 
terclaim. Peckham  v.  Learv,  6  Dtier 
(N.  Y.)  494. 

Where  judgment  absolute  is  ren- 
dered against  a  defendant,  in  accord- 
ance with  his  stipulation,  given  on  ip* 
peal  from  an  order  granting  to  plain- 
tiff a  new  trial,  his  right  to  aflirmative 
relief  is  lost,  and  he  cannot  enter  judg- 
ment for  the  amount  found  due  hrm. 
Rust  V.  Hauselt,  59  How.  Pr.  f  N,  VJ 
389;  and  see  People  t\  Denison,  59 
How.  Pr.  (N.  Y.)  157. 

An  agreement  to  waive  a  counter* 
claim  is  valid  and  binding.  Gutchess 
V.  Daniels,  49  N.  V.  605. 

1.  Chambers  r\  Lewis,  11  Abb.  Pr. 
(N.  Y.)  itMi;  Van  Valen  v.  Lapham.  1  j 
How.  Pr.  (N.  Y.)  240,  eifirmed  m  t, 
Duer  (N.  YJ  689;  Vassear  v.  Living- 
ston, 13  N.  Y.  ;!4S;  Heidenheimer  :•. 
Wilson,  31  Barb,  (N.  Y.)  636;  Gage  v 
Angell,  8  How.  Pr.  (N.  Y.)  33;; 
Chamboret  i-,  Cagney.  2  Sweenev  i\, 
Y.)  378;  Mavo  V.  Davidge,  44  Hun  :X, 
Y.)  342;  Belknap  i\  Mclntyre.  2  Abb. 
Pr.  (N,  Y.)  366-  Martin  v.  Kunzmuller, 
37  N.  Y.  403;  Enter  - .  Quesse,  30  S. 
Car.  126;   Rickard  r.  Kohl,  21  Wis.  50^.. 

The  law  relating  to  counterclaim  in 
force  at  the  time  of  the  commence- 
ment of  the  action  governs,  thoiu' 
pending  tlie  action  the  law  is  chanj: 
Jordan  v.  National  Shoe,  etc..  Ban-.. 
74  N.  Y.  467;  30  Am.  Rep.  319. 

In  Van  Valen  t'.  Lapham,  13  How 
Pr.  (N.  Y.)  340,  the  court,  bj  B 
worth,  J.,  said:  "I  should  requi 
very  clear  and  preci,se  language  tu  Mt 
isfy  me  that  the  legislature  intended 
to  provide  that  a  defendant,  after  he 
was  sued,  might  purchase  a  note  or 
account  against  the  plaintiff ^  and  set  it 
up  to  defeat  the  action/* 

2.  Rice  T'.  O'Connor,  10  Abb,  Pr. 
(N.  Y.)3'''i;  Van  Valen  r.  Laphanrv. 
13  How.  Pr.  (N.  Y.)  340;  ajirmed  in 
5  Duer  (X.  \\)  6S9;  Chamborct  zk  Cag- 
ney,  2  Sweeny  (N.  Y.)  37S;  Wells  t. 
Stewart,  3  Barb.  (N.  Y.)  40;  Duncan  r. 
Stanton,  30  Barb.  (N.  Y.)  533;  Rich- 
ards V.  La  Tourette,  53  Hun  (N.  Y.) 
623;  Moody  T'.  Steele,  it  Civ.  Pro. 
Rep.  (N.  V.)  205;  Swords  t-.  Blake,  3 
Edw.  Ch.  CN.  Y.)  112;  Mayo  r. 
Davidge,  44  Hun  (N.  Y.)  342;  Reed  t\ 
Chubb,  9  Iowa  17S;  Tcisier  v.  Englc- 
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qualify,  diminish,  or  defeat  the  recovery  to  which  the  plaintiff  is 
otherwise  entitled ;  *  or  it  must  have  arisen  out  o(,  or  been  con- 
nected  with,  the  transaction  which  is  the  foundation  of  the  plain- 
tiff's claim  or  subject-matter  of  the  action.*  The  relation  or  con- 
nection between  the  demands  should  be  such  that  the  success  of 
the  prosecution  of  the  one  inevitably  defeats  or  diminishes  the 


hart,  i8  Neb.  167;  Orton  v.  Noonan,  29 
Wis.  541;  Rickard  v.  Kohl,  22  Wis. 
506. 

Where  the  affidavit  for  the  writ  of 
attachment  is  filed  with  the  petition  in 
the  principal  action,  and  the  writ  is 
sued  out  at  the  commencement  thereof, 
if  it  is  wrongfully  sued  out,  the  damages 
sustained  by  the  defendant  therefrom, 
constitutes  a  claim  against  the  plaintiff 
existing  at  the  commencement  of  the 
action  and  may  be  set  off  against  his 
demand;  but  if  the  writ  is  sued  out  by 
separate  petition,  filed  after  the  com- 
mencement of  the  principal  suit,  dam- 
ages sustained  by  it  cannot  be  pleaded 
as  an  offset.  Reed  v.  Chubb,  9  Iowa 
178. 

In  Shannon  r.  Wilson,  19  Ind.  112, 
it  was  held  that  it  is  not  necessary  that 
matter  of  set-off  should  be  due  at  the 
commencement  of  the  action  in  which  it 
is  pleaded,  but  that  it  is  available  if  it  is 
due  when  offered  in  evidence  on  the 
trial. 

Contra  Wlien  Connected  wltb  8nl))ect 
of  Action. — Where  a  claim  arising  out 
of  the  contract  or  transaction,  upon 
which  the  action  was  brought,  exists 
against  the  plaintiff,  which  would  be  a 
proper  counterclaim  in  the  action,  de- 
fendant may  be  allowed  to  set  it  up  by 
w^  of  supplemental  answer,  even 
though  the  claim  accrued  subsequent 
to  the  commencement  of  the  action. 
Howard  v.  Johnston,  82  N.  Y.  271. 
And  see  Acer  v.  Hotchkiss,  97  N.  Y. 
39s;  Willis  V.  Chipp.  9  How.  Pr.  (N. 

y!)  568. 

1.  National  F.  Ins.  Co.  v.  McKay, 
21  N.  Y.  191 ;  Leavenworth  xi  Packer, 
^2  Barb.  (N.  Y.)  132;  Mattoon  x\ 
Baker,  24  How.  Pr.  (N.  Y.)  329;  Wad- 
dell  r.  Darling,  51  N.  Y.  327;  Heidel- 
bach  V.  Kilpatrick,  3  Civ.  Pro.  Rep. 
(N.  Y.)  209;  Pendergast  v.  Green- 
field, 40  Hun  (N.  Y.)  494;  Grange  v. 
Gilbert, 44  Hun  (N.  Y.)9;  Barnes  t'. 
Gilmore,  6N.  Y.Civ.  Pro.  286;  Ship- 
man  V,  Lansing,  25  Hun  (N.  Y.)  290; 
Williams  v.  Williams  (Supreme  Ct.), 
II  N.  Y.  Supp.  753  ;  O'Daugherty  v, 
Remmington,  I  N.  Y.St.  Rep.  ^23; 
Lipman  v.  Jackson  Architectural  tron 


Works,  128  N.  Y.  58;  Lemon  v.  Trull, 
13  How.  Pr.  (N.  Y.)248;  Agate  v. 
King,  17  Abb.  Pr.  (N.  Y.)  159;  Mof- 
fatt  V,  Van  Doren,  4  Bosw.  (N.  Y.) 
609;  Dietrich  v.  Koch,  35  Wis.  61S. 

A  counterclaim  to  be  available  to  a 
party  must  afford  him  protection  in 
some  way  against  the  plaintiff's  de- 
mand for  judgment,  either  in  whole 
or  in  part.  It  must  present  an  answer 
to  the  plaintiff's  demand  for  relief; 
must  show  that  he  is  not  entitled,  ac- 
cording to  the  law,  or  under  the  appli- 
cation of  just  principles  of  equity,  to 
judgment  in  his  favor,  as  or  to  the  ex- 
tent claimed  in  the  complaint.  Mat- 
toon  V.   Baker,   24   How.   Pr.  (N.  Y.) 

329. 

If  a  person  be  sued  on  a  promissory 
note,  he  cannot  set  up  by  way  of  de- 
fense or  counterclaim,  a  contract  with 
the  plaintiff  for  the  purchase  of  lands, 
and  an  alleged  payment  of  the  purchase 
price,  and  claim  a  decree  in  the  action 
for  specific  performance.  Mattoon  v. 
Baker,  24  Haw,  Pr.  (N.  Y.)  329. 

In  Missouri,  it  is  held  that  a  cause 
of  action  which  wholly  defeats  the 
demand  of  the  plaintiff  cannot  be  a 
counterclaim.  Jones  v.  Moore,  42 
Mo.  413. 

2.  Waddell  v.  Darling,  51  N.  Y. 
327 ;  Mattoon  v.  Baker,  24  How.  Pr. 
(N.  Y.)  329;  Lazarus  v.  Heilman,  11 
Daly  (N.  Y.)  189;  xi  Abb.  N.  Cas. 
(N.  Y.)  93 ;  Grange  v,  Gilbert,  10  Civ. 
Pro.  Rep.  (N.  Y.)  98;  Bernheimer  v, 
Willis,  II  Hun(N.  Y.)  16. 

A  cause  of  action  for  the  specific 
performance  of  a  contract  in  reference 
to  real  estate  arises  upon  contract,  but 
it  cannot  be  set  upas  a  counterclaim  in 
a  contract  action,  unless  it  grew  out  of, 
or  is  connected  with  the  cause  of  ac- 
tion alleged  in  the  complaint.  Wad- 
dell V.  Darling,  51  N.  Y.  327.  And 
see   Moser    v,  Cochrane,    107    N.   Y. 


435- 
In  i 


an  action  to  recover  possession  of 
a  pension  certificate,  attempted  to  be 
pledged  in  contravention  of  the  act  of 
Congress,  the  claim  for  the  indebted- 
ness sought  to  be  secured  by  such 
pledge    cannot  be  set  off  by  way  of 
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recovery  upon  the  other,*  or  such  as  to  render  it  just  and  equi- 
table that  the  controversy  between  the  parties  should  be  settled 
in  one  action  by  one  litigation  * 

A  single  judgment  in  an  action  is  alone  contemplated  which  shall 
determine  the  substantial  rights  of  the  parties.*  Where  there  is 
no  claim  on  the  part  of  the  plaintiff,  there  cannot,  strictly  and 


counterclaim.  Moffatt  v.  Van  Doren, 
4Bos\v.  (N.  Y.)  609. 

1.  Grange  v,  Gilbert,  44  Hun  (N. 
Y,)  9;  Hinkle  v.  Margerum,  50  Ind. 
240;  and  see  Mattoon  v.  Baker,  34 
How.  Pr.  (N.  Y.)  329;  Agate  V.  King, 
17  Abb.  Pr.  (N.  Y.)  159;  Woodruff  v. 
Garner,  27  Ind.  4;  89  Am.  Dec.  477; 
Tabor  v.  Mackkee,  58  Ind.  390. 

An  answer  alleging  title  and  a  right 
to  possession  is  a  valid  counterclaim  in 
an  action  to  quiet  title.  Jarvis  v.  Peck, 
19  Wis.  74 ;  Eastman  r.  Linn,  20  Minn. 
433 ;  Tabor  v.  Mackkee,  58  Ind.  290. 

To  a  complaint  on  promissory  notes, 
a  pleading  alleging  facts  arising  out  of 
or  connected  with  the  cause  of  action, 
as  a  foundation  of  a  claim  against  the 
plaintiff  to  enjoin  the  collection  of  the 
notes,  is  a  counterclaim.  Hinkle  v, 
Margerum,  50  Ind.  240. 

In  a  proceeding  against  property  as 
to  foreclose  a  mortgage  or  other  lien 
in  which  no  personal  judgment  is  asked, 
a  money  demand  is  not  a  proper  coun- 
terclaim. Carpenter  i;.  Leonard,  5 
Minn.  155 ;  Agate  v.  King,  17  Abb.  Pr. 
(N.  Y.)  159. 

In  an  action  for  the  recovery  of  the 
possession  of  property,  and  for  dam- 
ages for  its  detention,  the  counter- 
claim for  services  may  be  allowed  upon 
the  ground  that  when  established  it 
diminishes,  and  in  whole  or  part  de- 
feats the  plaintiffs  claim  for  damages, 
even  though  it  does  not  diminish  or 
defeat  his  claim  for  possession  of  the 
property;  and  the  fact  that  no  dam- 
ages are  allowed,  does  not  render  the 
counterclaim  inadmissible.  Lapham 
V.  Osborne,  20  Nev.  168. 

Where  the  one  cause  of  action  can, 
in  no  legal  sense,  qualify  or  affect  the 
other,  and  where  fully  to  hear  and  de- 
termine, either  will  require  no  refer- 
ence to  or  knowledge  of  the  other,  the 
one  cause  cannot  be  set  up  as  a  coun- 
terclaim in  an  action  upon  the  other, 
and  the  fact  that  they  resulted  from 
the  existence  of  the  same  power  over 
the  property  concerned,  does  not  in 
any  way  unite  or  identify  them.  Brad- 
hurst  V,  Townsend,  11  Hun  (N.  Y.) 
ro4. 


2.  Carpenter  v.  Manhattan  L.  Ins. 
Co.,  93  N.Y.  552 ;  Lapham  v.  Osborne, 
20  Nev.  168  ;  and  see  Conaway  v.  Car- 
penter, 58  Ind.  477. 

In  an  action  against  a  surety  to  com- 
pel the  reconveyance  of  property  con- 
veyed to  him,  for  the  purpose  of'secur- 
ing  him  against  his  liability  as  surety, 
he  may  set  up  that  he  had  purchased  it 
at  a  certain  price,  and  had  been  com- 
pelled to  pay  off  the  debts  and  defalca- 
tions of  his  principal  to  an  amount  ex- 
ceeding the  value  of  such  land  as  a 
counterclaim.  Teague  v.  Fowler,  56 
Ind.  569. 

In  an  action  brought  by  a  purchaser 
of  real  estate  to  recover  a  portion  of 
the  purchase  price  paid  by  him,  upon 
the  ground  of  the  defect'  in  title,  an 
answer  admitting  the  contract  and 
averring  readiness  and  tender  of  a  deed 
and  offer  to  perform,  and  asking  for  a 
specific  performance,  is  a  good  counter- 
claim. Moser  v,  Cochrane,  107  N.  Y.  35. 

A  demand  for  a>  specific  performance 
of  a  contract  of  sale  of  real  estate  may 
be  set-up  as  a  counterclaim  in  an  action 
by  the  heirs  of  the  seller  to  recover  the 
land.  Fisher  v,  Moolick,  13  Wis.  321 ; 
and  sec  Ingles  v.  Patterson,  36  Wis. 

373. 

8.  Pomeroy  on  Rem.  (2d  ed.)  7S6,  ^ 

747. 

Foreelotiire  Actioiui. — A  party  to  an 
action  to  foreclose  a  mortgage,  against 
whom  either  a  personal  judgment  or 
one  which  may  operate  to  transfer  his 
estate  in  the  land  is  sought,  has  a  right 
to  interpose  a  counterclaim  as  a  de- 
fense to  the  action.  Seligman  v.  Dud- 
ley, 14  Hun  (N.  Y.)  186;  Lathropv. 
Godfrey,  3  Hun  (N.Y.)  739 ;  Richmond 
V.  Lattin,  64  Cal.  273  ;  Merritt  v,  Gou- 
ley,  58  Hun(N.  Y.)372;  Hunt  v.  Chap- 
man, 51  N.  Y.  555  ;  Allen  v,  Shackelton, 
15  Ohio  St.  145. 

But  one  sued  upop  contract  cannot 
set  up  by  way  of  counterclaim  an  ac- 
tion for  the  foreclosure  of  a  mortgage 
against  the  plaintiff  if  he  is  not  per- 
sonally liable  for  the  mortgage  debt 
Mattoon  v.  Baker,  24  How.  Pr.  (N.  Y.) 

329. 

In  Humbert  v,  Brisbane,  25  S.  Car. 
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logically  speaking,  be  a  counterclaim  ;*  and  matter  which  shows 
that  the  plaintiff  never  had  any  cause  of  action  against  the  defend- 
ant, which  the  law  would  aid  him  in  enforcing  is  no  counterclaim,* 
a  counterclaim  being  a  cross-action  to  enforce  a  legal  or  equitable 
set-off  containing  matter  which  may  be  used  not  only  to  defeat 
but  to  sustain  an  action.* 

The  allowance  of  a  demand  as  a  counterclaim  depends  upon 
the  nature  or  state  of  the  demand,  however,  and  not  upon  any 
especial  rule  or  regulation  touching  the  situation  of  the  debtor 
or  creditor.*     If  the  debt  has  accrued  due  and  payable,  and  it  is 


506,  it  was  held  that  a  defendant  cannot 
counterclaim  for  an  eviction  from  a 
part  of  the  mortgaged  premises  in  a 
suit  for  the  foreclosure  of  an  equitable 
mortgage. 

1.  Bellinger  v.  Craigue,  31  Barb.  (N. 
Y.)  534;  Davidson  v.  Remington,  12 
How.  Pr.  (N.  Y.)  310;  Kneedler  v. 
Sternberg,  10  How.  Pr.  (N.  Y.)  67; 
Steele  t^.  Etheridge,  15  Minn.  501;  Ma- 
son V,  Hayward,  3  Minn.  182;  Whalon 
V.  A  Id  rich,  8  Minn.  348;  Koempel  v, 
Shaw,  13  Minn.  488;  Dove  v.  Hayden, 
5  Oregon  501. 

A  counterclaim  admits  the  plaintiffs 
demand,  but  seeks  to  reduce  or  extin- 
guish it  by  legal  or  equitable  offset. 
Bellinger  v.  Craigue,  31  Barb.  (N.  Y.) 

534- 

A  defendant  by  pleading  a  counter- 
claim for  damages  for  the  breach  of  a 
contract,  which  is  connected  with  the 
subject  of  the  action,  admits  a  claim 
against  him  on  the  part  of  the  plaintiff, 
which  he  avoids  by  his  counterclaim ; 
and  by  so  pleading  he  tenders  an  issue 
upon  all  the  equities  existing  between 
him  and  the  plaintiff  arising  out  of  the 
contract,  and  must  abide  by  that  issue, 
whether  he  be  benefited  or  prejudiced 
thereby.  Koempel  v,  Shaw,  13  Minn. 
4S8;  Mason  V.  Heyward,  3  Minn.  186; 
Whalon  V.  Aldrich,  8  Minn.  348. 

Where  the  defendant  sets  up  a 
counterclaim  in  pleading,  the  presump- 
tion is  that  the  plaintiff  has  a  good 
cause  of  action  against  him,  which  he 
proposes  to  meet  by  establishing  an- 
other cause  of  action  against  the  plain- 
tiff.   Holzbauer  tr.  Heine,  37  Mo.  443. 

a.  Proutyv.  Eaton,  41  Barb.  (N.  Y.) 
409;  Barthet  v.  Elias,  2  Abb.  N.  Cas. 
(N.  Y.)  364;  True  v.  Triplett,  4  Mete. 
^KyO  57;  Nichols  v,  Boerum,  6  Abb. 
Pr.  (N.  Y.)  290;  Caryl  v.  Williams,  7 
Lans.  (N.  Y.)  416;  Dillaye  v.  Niles,  4 
Abb.  Pr.  (N.  Y.)  253.  And  see  Equi- 
table L.  Assurance  Soc,  v.  Cuyler,  75 
N.  Y.  511;   Lash  v.  McCormick,  17 


Minn.  403:  Holzbauer  v.  Heine,  37 
Mo.  443;  Jones  v.  Moore,  42  Mo.  413; 
Jarvis  v.  Peck,  19  Wis.  74. 

But  although  the  matter  pleaded 
may  constitute  a  complete  defense,  it 
may  also  be  pleaded  as  a  counterclaim 
if  it  constitutes  a  cause  of  action  in 
favor  of  the  defendant  and  against  the 
plaintiff,  and  has  the  other  requisites 
of  a  counterclaim.  Griffin  v,  Jorgenson, 
22  Minn.  92. 

The  right  of  a  defendant  in  an 
action  of  claim  and  delivery  to  a  re- 
turn of  the  property  replevied,  and  to 
damages  for  the  taking  and  detention 
of  the  same  in  such  action,  is  not  a 
caus^  of  action  which  can  constitute  a 
counterclaim  therein.  Syltc  v.  Nel- 
son, 26  Minn.  105. 

Uinzy. — The  defense  of  usury  is  not  a 
counterclaim  within  the  meaning  of  the 
JVew  Tork  Code.  Prouty  v,  Eaton, 
41  Barb.  (N.  Y.)  409;  Equitable  L. 
Assurance  Co.  v. .  Cuyler,  75  N.  Y. 
511. 

But  under  the  JVew  Tork  Revised 
Statutes,  a  party,  who  for  any  loan  or 
forbearance  of  money,  shall  pay  or  de- 
liver any  greater  sijm  than  is  allowed 
by  law,  may  set  up  such  payment  as  a 
counterclaim  in  an  action  for  the  re- 
cover of  the  money  loaned.  Pixley  v, 
Ingram,  53  Hun  (N.  Y.)  93;  National 
Bank  v,  Lewis,  75  N.  Y.  516;  31  Am. 
Rep.  484. 

3.  See  Chamboret  v.  Cagney,  10  Abb. 
Pr.  N.  S.  (N.  Y.)  31;  41  How.  Pr. 
(N.  Y.)  125;  Williams  v.  Willis,  15 
Abb.  Pr.  N.  S.  (N.  Y.)  11;  Feltretch 
V,  McKay,  47  N.  Y.  427 ;  Gleason  v. 
Moen,  2  Duer  (N.  Y.)  639;  Ogden  v. 
Coddington,  2  E.  D.  Smith  (N.  Y.) 
317;  Bellinger  v.  Craigue,  31  Barb. 
(N.  Y.)  534;  Boil  V,  Simms,  60  Ind. 
162 ;  Slone  v,  Slone,  2  Mete.  (Ky.)  339. 

4.  Taylor  v.  Mayor,  etc.,  of  N.  Y., 
82  N.  Y.  10  ;  Clark  v.  Story,  29  Barb. 
(N.  Y.).  295.  But  see  Guilford  v. 
Cooley,  58  N.  Y.  116. 
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the  duty  of  the  debtor  to  pay,  and  the  right  of  the  creditor  to 
have  payment,  though  he  is  disqualified  to  maintain  an  action 
to  enforce  his  demand  as  plaintiff,  it  would  not  affect  his  right 
to  set  off  the  debt  as  defendant  at  the  action  of  another** 

The  right  of  the  plaintiff  to  claim,  and  the  right  of  the  defend- 
ant to  counterclaim  upon  any  given  or  supposed  facts  in  con- 
troversy, must  be  reciprocal  ;*  and  a  defendant  cannot  avail 
himself  of  a  counterclaim  which  the  court  before  which  the 
action  is  pending  has  no  jurisdiction  to  try  and  determine**  A 
counterclaim  that  is  inconsistent  with  the  defense  to  the  action, 


1.  Taylor  r.  Mayor,  etc.,  of  N*  Y., 
82  N.  Y.  10;  Clark  v.  Storv,  29  Barb, 
(N.  Y.)  295;  Wells  V.  Hen^haw,  3 
Bosw.  (N.  Y.)  625 ;  Cornell  f.  Dono- 
van, 14  N.  Y.  St.  Rep.  687.  And  %ce 
Mader  f.  Lawrence,  49  Hun  (N.  Y.) 
360. 

A  statutory  prohibition  apainst 
bringing  actions  upon  a  justice^s  judg- 
ment, within  a  prescribed  time  alter 
its  rendition,  does  not  prevent  the 
holder  of  a  judgment  from  using  it 
as  a  set-oflT  or  counterclaim  in  an  ac- 
tion against  him,  particularly  if  he  is  a 
mere  assignee,  and  not  the  party  in 
whose  favor  the  judgment  was  ren- 
dered. Clark  r.  Story,  29  Barb.  (N\ 
Y.)  295. 

2.  Xenia  Bank  v,  Lee,  2  Bosw.  (N. 
Y.)  694;  7  Abb.  Pr.  (N.  Y.)  J72; 
Mayor,  etc.,  of  N.  Y.  v,  Parker  Vein 
Steamship  Co.,  12  Abb.  Pr.  (N.Y.) 
300;  Jordan  v.  National  Shoe,  etc., 
Bank,  74  N.  Y.  467 ;  30  Am.  Rep.  319 ; 
Taylor  v.  Mayor,  etc.,  of  N.  Y„  82  N. 
Y.  10;  National  F.  Ins.  Co.  v.  McKay, 
21  N.  Y.  191 ;  Agate  v.  King,  17  Abb. 
Pr.  (N.  Y.)  159;  Knour  v,  Dick,  14 
Ind.  20;  Blankenship  v.  Roger<^,  10 
Ind-  333  ;  Johnson  v.  Kent,  9  Ind.  25  J  ; 
Booe  V.  Watson,  13  Ind.  387  ;  Reed  -■, 
Coale,  4  Ind.  283;  M'Dowell  v,  Tatt-,  i 
Dev.  (N.  Car.)  ^49. 

If  any  two  or  more  persons  are  mut- 
ually indebted  in  any  manner  whatever, 
and  one  of  them  commences  an  action 
against  the  other,  one  debt  may  be  set 
off  against  the  other,  although  such 
debts  are  of  a  different  nature.  Mc- 
Adow  r.  Ross,  53  Mo.  199. 

3.  Cragin  v.  Lovell,  88  N.  Y.  25S  ; 
Emery  v.  St.  Louis,  etc.,  R.  Co,,  77 
^^^-  339;  Wiggins  V.  Guthrie,  101  N. 
Car.  661 ;  State  v.  Smith,  14  Wis.  564. 

The  sending  of  a  cause  to  the  coun- 
ty court  upon  the  defendant's  applica- 
tion for  a  change  of  venue,  when  the 
amount  in  litigation  is  greater  than 
that  over  which  such  court  has  juris- 


diction, does  not  affect  a  discontinu- 
ance of  the  delendani's  counterclaim, 
when  it  does  not  appear  that  hi*  peti- 
tion indicated  to  what  court  the  cause 
should  be  sent.  State  t\  Smith,  u 
Wis.  564. 

Under  Ttxns  Rev.  Stat.,  art.  316,  in 
an  action  in  a  justice^s  court,  to  which 
a  counterclaim  has  been  tiled,  and 
judgment  rendered  in  the  whole  ca^e, 
and  an  appeal  taken  to  a  district  court, 
the  party  tiling  the  counterclaim  will 
not  be  allowed  in  the  latter  court  to 
enlarge  it,  by  adding  items  of  datnage« 
not  embraced  in  the  pleadings  in  the 
justice^s  court,  which  amount  to  a  sum 
fireaier  than  the  justice^s  court  would 
have  jurisdiction  of,  Bowdon  r.  Gil- 
bert, 67  Tex.  689. 

In  IViscanstH^  however,  the  circutt 
court  has  power  to  allow  an  amend- 
ment of  the  answer  setting  up  a  coun- 
terclaim, although  amendment  hi* 
been  refused  by  the  justice.  Richard- 
son T.  ChjnovCeth,  26  Wis.  656,  And 
see  Heath  T.  Mealh,  51  Wis.  223. 

In  Heigle  r.  Willis,  50  Hun  (N,  Y.) 
5S8,  it  was  held  that  no  limit  is  im- 
posed upt)n  the  amount  of  a  counter- 
claim which  a  defendant  mnj  set  up 
in  a  justice's  court,  and  it  cannot  ht 
objected  that  such  a  counterclaim 
exceeds  the  amount  of  a  justice's  juris- 
diction. 

In  Harris  v.  Simpson,  50  Ark.  42 J,  it 
wa&  held  that  in  an  action  in  a  juf>ticeV 
court  upon  contract,  it  is  no  objection 
to  a  counterclaim  based  on  niisrepre- 
sentations,  that  such  claim  constitutes 
an  action  of  tort,  over  which  the  ju«- 
ticc  had  no  jurisdiction,  as  such  de- 
fense mav  be  regarded  as  a  plea  of 
failure  of  consideration  ;  or,  if  demand- 
ing more  than  what  h  due  plaintiff,  a* 
an  action  on  an  implied  promise  to 
repay  sums  wrongfulh*  received. 

An  amendment  to  a  counterclaim 
originally  setting  up  a  cause  of  action 
for  a  sum  within  the  jurisdiction  of  the 
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which  is  successfully  maintained,  cannot  be  allowed,^  though  a 
defendant  may  put  his  defense  upon  distinct  and  even  upon 
inconsistent  grounds.* 

A  counterclaim  must  be  a  complete  cause  of  action  within  the 
jurisdiction  where  it  is  asserted,*  and  must  not  be  barred  by  the 
Statute  of  Limitations  at  the  time  of  the  commencement  of  the 
action  in  which  it  is  set  up.^  Subject  to  these  qualifications,  a 
counterclaim  may  be  either  for  liquidated  or  for  unliquidated 


court  raising  it  to  a  sum  beyond  that 
jurisdiction  cannot- be  objected  to  after 
the  parties  have  gone  to  trial  and  pro- 
cured a  judicial  determination  of  the 
cause  without  objection.  Jackson  v, 
Swope,  49  Ind.388. 

1.  Walker  v,  Millard,  29  N.  Y.  375 ; 
Fellerman  v,  Dolan,  7  Abb.  Pr.  (N.  Y.) 
395,  note ;  Mc Adow  v,  Ross,  53  Mo. 
199;  Fugate  V,  Pierce,  49  Mo.  441  ; 
Dove  r.  Hayden,  5  Oregon  500 ;  and 
seeCohn  v.  Husson,  66  How.  Pr.  (N. 
Y.)  150. 

Where  a  defendant  interposes  the 
plaintiff's  breach  of  a  contract,  in 
avoidance  of  his  own  obligation,  and 
procures  a  ruling  in  his  favor,  he  is  in 
no  situation  to  enforce  the  contract 
against  the  other  party  in  any  particu- 
lar, especially  in  the  same  action,  and 
he  cannot  therefore  recover  upon  a 
counterclaim  based  upon  the  breach  of 
a  covenant  contained  in  such  contract. 
Walker  v.  Millard,  29  N.  Y.  375. 

Where  in  an  action  to  recover  the 
value  of  work  done  and  materials  fur- 
nished by  the  plaintiff  to  the  defend- 
ant in  the  alteration  of  a  building,  the 
defendant  counterclaimed  the  expenses 
of  taking  down  and  rebuilding  a  wall, 
alleging  that. the  defect  was  caused  by 
the  negligence  of  the  plaintiff,  and  the 
court  excluded  evidence  of  the  accept- 
ance, it  was  held  that  the  exclusion 
was  haf'mless,  as  the  finding  of  the  jury 
for  the  plaintiff  negatived  the  counter- 
claim.   Hine  V.  Meyer,  61   N.  Y.  171. 

A  defendant  need  not  deny  the  alle- 
gations of  damage  in  the  complaint  in 
order  to  entitle  him  to  prove  a  coun- 
terclaim set  up  in  his  answer  for  a 
breach  by  plaintiff  of  a  provision  of 
the  contract  sued  upon.  Meissner  v, 
Brennan,  15  N»  Y.  Supp.  671. 

2.  Goodwin  v.  Wertheimer,  99 N.  Y. 
149;  Bruce  r.  Burr,  67  N.  Y.  237;  Ross 
V.  Duffy,  12  N.  Y.  St.  Rep.  584. 

8.  Cragin  r.  Lovell,  88  N.  Y.  258; 
Bennett  t;.  McCrocklin,  3  Mete.  (Ky.) 
322.  But  see  Vail  v.  Jones,  31  Ind. 
467. 


The  Indiana  rule  is  that  the  defend- 
ant may  set  up  such  counterclaim  as 
he  may  have  without  regard  to  the 
location  of  the  subject-matter.  Vail  v, 
Jones,  31  Ind.  467. 

Where  a  court  of  equity  has  jurisdic- 
tion of  the  parties  it  may  compel  them 
to  do  equity  in  relation  to  lands  located 
without  its  jurisdiction.  Vail  v.  Jones, 
31  Ind.  467 ;  Gardner  v,  Ogden,  22  N. 
Y.  327 ;  78  Am.  Dec.  192. 

4.  DeLavallette  v.  Wendt,  75  N.  Y. 
578;  31  Am.  Rep.  494;  Taylor  v.  Mayor, 
etc.,  of  N.  Y.,  82  N.  Y.  10;  Van  Alen 
V,  Schermethorn,  14  How.  Pr.  (N,  Y.) 
287;  Trumble  v.  Brown,  71  N.  Car.  5 13. 
And  see  Heath  v.  Heath,  31  Wis.  223; 
Von  Sachs  f.  Kretz,  10  Hun  (N.  Y.) 
95;. Williams  v,  Willis,  15  Abb.  Pr.  N. 
S.  (N.  Y.)  II. 

If  the  counterclaim  is  not  barred  at 
the  time  of  the  commencement  of  the 
action,  it  is  sufficient  even  though  the 
statutory  time  elapses  before  the  de- 
mand is  actually  set  up  as  a  defense  in 
the  action.  Brumble  v.  Brown,  71  N. 
Car.  513. 

Where  the  right  to  damages  resting 
in  the  defendant  arises  out  of  a  partial 
failure  of  the  plaintiff  to  perform  the 
contract  which  is  the  foundation  of  his 
right  to  recover  and  that  remains  un- 
affected by  the  Statute  of  Limitations, 
it  follows  that  it  must  be  be  in  a  like 
condition  as  to  the  defendants.  Her- 
bert V.  Day,  33  Hun  (N.  Y.)  461.  And 
see  Maders  xk  Lawrence,  49  Hun  (N. 
Y.)  360. 

The  assignee  of  a  bankrupt  stands  in 
the  position  of  trustee  for  his  creditors, 
and  the  Statute  of  Limitations  does 
not  run  against  their  claims  against 
the  estate  of  the  bankrupt,  not  barred 
at  the  time  of  the  adjudication.  Von 
Sachs  V,  Kretz,  72  N.  Y.  548.  And  see 
Minot  V,  Thacher,  7  Met:  (Mass.) 
348;  41  Am.  Dec.  444. 

In  Iowa  in  an  action  to  foreclose  a 
mortgage,  the  defendant  may  plead,  in 
set-off,  an  account  against  a  firm  of 
which  plaintiff  is  a  member  ;   and  the 
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damages  -}  even  a  demand  due  upon  an  unliquidated  and  unset- 
tled partnership  account  demanding  an  accounting,  and  the 
application  of  the  balance  found  due  in  extinguishment  of  the 
plaintiff's  claim  being  permitted  as  a  general  rule  in  contract 
actions.*  But  the  plea  to  be  good  must  show  a  dissolution  of 
the  partnership,  and  a  balance  due  the  defendant  growing  out  of 
the  entire  partnership  transactions.*  It  may  as  weil  consist 
of  a  right  to  equitable  relief  as  a  cause  of  action  on  which  a  recov- 
ery can  be  had  at  law,*  and  may  be  set  up  as  well  in  an  equitable 


Statute  of  Limitations  is  not  a  bar  to 
the  set-ofF.  AUen  v.  Maddox,40  Iowa 
124. 

In  Indiana  a  set-off  may  be  pleaded 
to  the  amount  of  any  cause  of  action, 
though  it  is  barred  by  the  Statute  of 
Limitations.  Fankboner  v,  Fankboner, 
20  Ind.  63;  Fox  V.  Barker,  14  Ind.  309. 

1.  Schubart  z\  Harteau,  34  Barb. 
(N.  Y.)  447;  Xenia  Bank  v.  Lee,  2 
Bosw.  (N.  Y.)  694;  WiHiams  v,  Wiet- 
ing,  3  Thomp.  &  C.  (N.  Y.)  439;  Lig- 
not  V.  Redding,  4  E.  D.  Smith  (N.  Y.) 
285;  Boston  Silk,  etc.,  Mills  v.  Eull, 
37  How.  Pr.  (N.  Y.)  299;  Gleason  v. 
Moen,  2  Duer  (N.  Y.)  639;  Chamboret 
V.  Cagney,  2  Sweeny  (N.  Y.)  378; 
Ogden  V,  Coddington,  2  E.  D.  Smith 
(N.  Y.)  317;  Pardo  v.  Osgood,  2  Abb. 
Pr.  N.  S.  (N.  Y.)  365;  McAdow  v. 
Ross,  53  Mo.  199;  Gallande  v.  Ball,  20 
La.  Ann.  193;  Morrison  f.  Lovejoy,  6 
Minn.  319.  And  see  Cummings  v.  Mor- 
ris, 25  N.  Y.  625.  But  see  Ricketson 
V.  Richardson,  19  Cal.  330;  Hook  v. 
White,  36  Cal.  299. 

It  may  be  interposed  in  an  ac- 
tion for  the  recovery  of  unliquidated 
damages  as  well  as  for  liquidated. 
Lignot  V.  Redding,  4  E.  D.  Smith  (N. 
Y.)  285. 

In  Illinois. — Unliquidated  damages 
for  breach  of  a  covenant  disconnected 
with  the  subject-matter  of  the  plain- 
tiff's claim  cannot  be  set  off.  Hawks  r. 
Lands,  8  HI.  227. 

In  Nebraska  it  is  held  that  a  demand 
for  unliquidated  damages  cannot  be 
set  up  as  a  counterclaim.  Boyer  v, 
Clark,  3  Neb.  161. 

2.  Waddell  v.  Darling,  51  N.  Y.  327; 
Gage  V.  AngeH,  8  How.  Pr.  (N.  Y.) 
335  ;  Clift  V.  N^rthrup,  6  Lans.  (N.  Y.) 
330;  Irish  V.  Sn^lson,  16  Ind.  365;  Hen- 
dry r.  Hendry,  32  Ind.  349;  Mills  v. 
Carrier,  30  S.  Car.  617;  and  see  Pen- 

-dergast  v,  Greenfield,  40  Hun  (N.  Y.) 
494;  Merrill  v.  Green,  55  N.  Y.  270. 
But  see  to  the  contrary,  Hammond  v, 
Terry,  3   Lans.    (N.  Y.)   186;    Ives  v. 


Miller,  19  Barb.  (N.  Y.)  196;  Sample 
V.  Griffith,  5  Iowa  376;  Haskell  -\ 
Moore,  29  Cal.  437;  Collins  t'.  Butler, 
14  Cal.  223;  Love  I'.  Rhyae,  86  N.  Car. 
576;  and  see  Iliff  7\  Brazill,  27  Iowa 
131*1  99  Am.  Dec.  645. 

Federal  Courta.— In  an  action  at  law, 
in  a  Federal  cuiirt,  an  adjustment  (A 
partnership  affalrji  is  not  proper  mat- 
ter of  count  rnlaim.  Church  7',  Spie- 
gelburg,  31  Fed.  Rep.  601. 

3.  Hendrv  v.  Hendrv,  32  Ind.  549: 
Waddell  v\  Darling.  51  N.  Y.  327; 
Mills  V.  Csirrier,  30  S.  Car.  617;  and 
see  Tate  t%  Evans,  54  Ala.  16. 

An  allegation  that  plai nti ft'  is  indebted 
to  defendant  in  an  amount  grenter 
than  the  amount  of  plaintiiFs  claim,  on 
account  of  unsettled  partnership  mat- 
ters which  ivere  then  in  litigation  in 
another  pending  action,  is  too  indefi- 
nite  to  con§titQie  a  counterclaim.  Lips- 
comb V,  Lipscomb.  32  S.  Car.  243. 

4.  Curric  -\  Cowles,  6  Bosw.  (N. 
Y.)  452;  Hicksville,  etc.,  R.  Co.  r. 
Long  island  R.  Co.,  4S  Barb.  {N.  Y.) 
355;  Xenia  Bank  v,  Lee,  2  Bosw.  (N. 
Y.)  694;  Cummings  t\  Morris,  25  (N. 
Y.)  625;  Blair  v,  Claxton,  i8(N,  Y.) 
529;  Chamboret  r.  Cagney,  2  Sweeny 
(N.  Y.)  378;  Gleason  v.  Moeo,  2  DueV 
(N.  Y.)  639;  Mowry  v.  Peet,  13  N.  Y. 
Wkly.  Dig,  16;  Bernheimer  z\  Willis, 
II  Hun  (N.  YJ  16;  Andrews -T'.  Gilles- 
pie, 47  N.  Y.  487  :  Shipman  -\  Lan- 
sing, 2  5  H  u  n  ( N .  Y , )  290  ;  M  c  M  an  n  us 
V.  Smith,  (;3  Ind.  an  ;  Sample  v.  Rowe, 
2d  Ind.  20^;  Hampson  v.  Fall,  64  Ind. 
383;  Sigler  V.  Hidy*  56  Iowa  504; 
Dorsey  t^  Reese,  14  B.  Mon.  (kj^i' 
127;  Dougherty  z'.  Stamps,  43  Mo.  243; 
Dempsey  t^  Rhodes,  93  N.  Car.  130; 
Smith  V.  Smith,  79  N.  Car.  455  ;  VVlietl- 
bee  V.  Reddick,  79  N.  Car,  521 ;  Boyd 
ZK  Beaudin^  54  U  is.  193;  Atwater  t*. 
Schenck,  9  Wis.  160  ;  Du  Pont  r.  Davis, 
35  Wis.  631 ;  Pennover  v,  Allen,  ^0 
Wis.  308. 

Under  the  present  Ne^  I'ork  Code, 
the   term  '*  counterclaim/'    subject  to 
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action  as  in  a  legal  action,*  a  defendant  being  permitted  to  set 
forth  by  answer  as  many  defenses  and  counterclaims  as  he  may 
have,  whether  they  be  such  as  have  been  heretofore  denominated 
legal  or  equitable,  or  both,*  the  theory  of  counterclaim  being  to 
bring  about  the  liquidation  of  mutual  debts,  and  to  find  the  bal- 
ance between  them  in  one  proceeding.* 

3.  In  What  ActionB  Interposed. — Provisions  relating  to  counter- 
claims are  solely  applicable  to  actions,  and  to  such  actions  only 
as  are  mentioned  in  the  statute  making  such  provision.*  They 
have  no  application  to  special  or  other  irregular  proceedings,^ 


other  prescribed  limitations,  includes 
any  cause  of  action  in  favor  of  the  de- 
fendant which  tends  in  any  way  to 
diminish  or  defeat  the  plaintiffs  re- 
covery. Scribner  v.  Levy.  (Supreme 
Ct.),  4  N.  Y.  Supp.  918. 

In  Missouri,  it  is  held  that  equitable 
matter — «.  ^.,  an  equity  of  relief — can 
constitute  a  defense  only,  but  not 
properly  a  counterclaim ;  and  that  if  it 
be  not  a  defense,  it  cannot  be  joined  in 
the  same  suit  with  a  cause  of  action  at 
law.    Jones  v.  Moore,  42  Mo.  413. 

In  Wisconsin^  equitable  defenses  to 
legal  actions  must  be  pleaded  by  way 
of  counterclaim  and  not  merely  as  a 
defense.  Du  Pont  v,  Davis,  35  Wis. 
631 ;  Lombard  v,  Cowham,  34  Wis. 
4S6. 

1.  Mackellar  v,  Rogers,  109  N.  Y. 
468;  Grange  v,  Gilbert,  44  Hun  (N. 
Y.)  9;  Peck  V.  Brown,  2  Robt.  (N.  Y.) 
120;  Lazarus  v.  Heilman,  11  Daly  (N. 
Y.)  189;  Walker  v.  Sedgwick,  8  Cal. 
398 ;  Coy  V.  Downie,  14  Fla.  544 ; 
Revere  F.  Ins.  Co.  v.  Chamberlin,  56 
Iowa  508 ;  Lowry  v.  Hurd,  7  Minn. 
356  ;  Walker  v.  Wilson,  13  Wis.  522  ; 
EaPton  v.  Tallmadge,  22  Wis,  526;  Hall 
V.  Gale,  14  Wis.  54 ;  Akerly  v,  Vilas, 
21  Wis.  88. 

The  counterclaim  which  a  defendant 
is  authorized  to  interpose  in  a  suit  of 
equitable  cogrnizance,  must  be  one 
upon  which  a  suit  might  be  maintained 
by  the  defendant  against  the  plaintiff, 
and  must  be  connected  with  the  sub- 
ject of  the  suit.  Dove  v.  Hayden,  5 
Oregon  501 ;  Owen  v.  Miller,  10  Ohio 
St.  136;  75  Am.  Dec.  502  ;  New  York, 
etc.,  R.  Co.  V.  Schuyler,  38  Barb.  (N. 

H.)53f 

A  counterclaim  for  the  specific  per- 
formance of  the  contract,  which  the 
plaintiffs  seek  bj'  the  action  to  have 
adjudged  vacated  and  void,  is  good. 
Boyd  V.  Schlesinger,  59  N.  Y.  201. 

An  UnUquidated  Demand,  triable  be- 
fore a  jury  and  not  related  to  the  sub- 


ject-matter of  an  equitable  proceeding, 
cannot  be  set  off  therein.  Burrage  v. 
Bonanza  Gold,  etc.,  Min.  Co.,  12 
Oregon  169. 

2.  McAdow  V,  Ross,  53  Mo.  199 ; 
Shipman  v,-  Lansing,  2C  Hun  (N.  Y.) 
290  ;  Gage  v.  Angell,  8  How.  Pr.  (N. 
Y«)  335?  Western  Bank  v.  Sherwood, 
29  Barb.  (N.  Y.)  383;  Vail  v,  Jones,  31 
Ind.  467  ;  Lapham  v,  Osborne,  20  Nev. 
168 ;  Wilson  v.  Hughes,  94  N.  Car. 
185. 

A  demand  for  equitable  relief  may 
be  sfet  up  as  a  counterclaim  against  a 
legal  demand.  Geenia  v.  Keah,  66 
Barb.  (N.  Y.)  245  ;  Lawrence  v.  Bank 
of  the  Republic,  3  Robt.  (N.  Y.)  142  ; 
reversed  on  other  grounds  in  35  N. 
Y.  320;  Dempsey  v.  Rhodes,  93  ^. 
Car.  120. 

Ejectment  may  be  defeated  by  an 
equitable  counterclaim.  Randall  v, 
Bodenhamer,  89  N.  Car.  78. 

3.  Taylor  v.  Mayor,  etc.,  of  N.  Y.,  82 
N.  Y.io;  Mattoo'n  T/.  Baker,  24  How. 
Pr.  (N.  Y.)  329 ;  Waddell  v.  Darling, 
51  N.  Y.  327 ;  More  v.  Rand,  60  N. 
V.  208;  Vail  V.  Jones,  31  Ind.  467; 
Judah  V.  Vincennes  University,  16  Ind. 

The  statute  of  counterclaim  should 
therefore  be  liberally  construed  to  ac- 
complish the  object  of  its  enactment. 
More  V,  Rand,  60  N.  Y.  208. 

4.  People  V.  Walton,  2  Thomp.  &  C. 
(N.  Y.)  533. 

Not  RetroactlYe. — A  counterclaim  is 
not  admissible  in  actions  pending  at 
the  time  of  the  adoption  of  the  provi- 
sion authorizing  them.  Teague  v. 
James,  63  N.  Car.  91 ;  Gaither  v.  Gib- 
son, 63  N.  Car.  93;  Valentine  v.  Hol- 
man,  63  N.  Car.  475 ;  Folsom  v.  Carli, 
6  Minn.  420;  80  Am.  Dec.  456. 

5.  People  V.  Walton,  2  Thomp.  &  C. 
(N.  Y.)  533;  Hogan  v.  Kirkland,  64  N. 
Car.  250. 

A  counterclaim  cannot  be  set  up 
on  the  return  to  a  writ  of  mandamus, 
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and  do  not  apply  to  actions  of  a  ^//^jff  criminal  nature,*  as  ac^ 
tions  for  the  recovery  of  a  statutory  penalty.^  Nor  can  a  claim 
for  the  recovery  of  a  statutory  penalty  be  interposed  as  a  coun- 
terclaim in  an  action.* 

4.  What  May  be  the  Subject  of  a  Counterclam— A  counterclaim 
must  be  a  claim  either  arising  out  of  the  contract  or  transaction 
sued  upon,  or  connected  with  the  subject-matter  of  the  action: 
or,  in  actions  upon  contract,  it  may  be  some  other  contract.**  h 
must  consist  in  a  set-off,  or  aclaim  by  way  of  recoupment,  or  be  in 
some  way  connected  with  the  subject  of  the  action  stated  in  the 
complaint.* 


and  there  can  be  no  reply  to  such  re- 
turn. People  V.  Order  of  American 
Star,  53  N.  Y.  Super.  Ct.  66.  And  see 
Reeside  r.  Walker,  ii  How.(U.  S.)  272. 
Nor  can  one  be  pleaded  ii>  a  summary 
proceeding.  Durant  Land  Imp.  Co. 
V.  East  River  Electric  Co^  17  Civ. 
Pro.  Rep.  (N.  Y.)  224. 

1.  Woodward  v.  Conder,  33  Mo. 
App.  147. 

2.  Denniston  v.  Trimmer,  27  Hun 
(N.  Y.)  393;  Nash  v.  White's  Bank, 
13  N.  Y.  Wkly.  Dig.  141  ;  Furber  v. 
McCarthy,  18  Civ.  Pro.  Rep.  (N.  Y.) 
69;  Moore  v.  Trimmer,  17  Civ.  Pro. 
Rep.  (N.  Y.)  99. 

3.  Farmers'  etc..  Bank  v.  Lang,  22 
Hun  (N.  Y.)  372;  National  Bank  t\ 
Lewis,  81  N.  Y.  15;  Culbertson  v. 
Lennon,  4  Minn.  51*;  Barnet  z\  Na- 
tional Bank,  98  U.  S.  555. 

A  claim  under  the  United  States 
Revised  Statutes  to  recover  double  the 
amount  of  usurious  interest  paid  to  a 
national  bank,  is  not  a  cause  of  action 
founded  upon  contract,  and  cannot  be 
■et  off  in  an  action  by  the  bank  upon  a 
note  other  than  upon  which  the  usuri- 
ous interest  was  paid.  Fraker  v,  Cul- 
lum,  24  Kan.  679.  In  Ohio  such  a 
claim  is  not  available  as  a  set-ofT. 
Hade  v,  McVay,  31  Ohio  St.  231. 

4.  Vassear  r.  Livingston,  13  N.  Y. 
248;  Gleason  v,  Moen,  2  Duer  (N.  Y.) 
^39;  Putnam  r.  De  Forest,  8  How.  Pr. 
(N.  Y.)  146;  Bogardus  v.  Parker,  7 
How.  Pr.  (N.  Y.)303;  Xenia  Bank  ^^ 
Lee,  2  Bosw.  (N.  Y.)  694;  Drake  t?. 
Cockroft,  4  E.  D.  Smith  (N.  Y.)  34; 
Shipman  v.  Lansing,  25  Hun  (N.  Y.) 
390;  Glen,  etc.,  Mfg.  Co.  r.  Hall,  61  N. 
Y.  226;  Pendergast  r.  Greenfield,  40 
Hun  (N.  Y.)  494;  McKensie  r.  Far- 
rell,  4  Bosw.  (N.Y.)  192  ;  Chamboret  z\ 
Cagney,  2  Sweeny  (N.Y.)  378;  Bath- 
gate V,  Haskln,  59  N.  Y.  533;  Edger- 
ton  T'.  Page,  20  N.  Y.  281 ;  Metropoli- 
tan Trust  Co.  V,  Tonawanda,   etc.,  R. 


Co.,  43  Hun  (N.  Y.)  5J1 ;  Barnes  i. 
Gil  mo  re,  6  Civ»  Pro.  Rep.  {X.  Y.j 
2S6;  Lebmair  t'.  Griswold,  40  N.Y, 
Supr.  Ct.  100;  Forbes  t'.  Cooper.  ^"^ 
Ky.  285:  Sherman  T^  Hale,  76  : 
|S^;  McAdow  t>.  Ross,  53  Mo.  . 
Jones  -'.  Moore,  42  Mo.  413;  Hulr- 
iniuer  T\  Heine.  37  Mo.  443;  Latimer 
T',  SulHvan,  30  S.  Car.  in;  and  see 
Driscall  \\  Sandersen,  15  N.  Y.St 
Rep*  134;  Thorp  r.  PhiLbin,  22  N.  ^V 
St.  Rep.  27. 

In  suit  to  recover  money  allege  J  :. 
have  been  obtained  from' plaintiff  bv 
duress  of  imprisonment,  upon  a  void 
warrant,  for  fornication  with  defend- 
rtnt's  daughter,  and  by  threats  of  future 
pros  ec  Lit  ion  for  the  same,  defendant 
cannot  set  up,  by  way  of  counterciitiDt 
the  debauchinp^  of  his  daujchler  and 
t^ettinjLf  her  with  child^  Heckmnn  r. 
Swartz,  55  Wis.  173. 

0.  Matt 00 n  V.  Baker,  24  How.  Pr. 
(N.  Y.)  329:  Drake  x\  Cockroft,  4  E. 
D.  Smith  (N\  Y.)  34;  Chamboret  r. 
Cagney,  2  Sweeny  (N.  Y.)  37S;  Wad- 
dell  x\  Darling,  51  N.  Y.  327;  JlinklcT 
f.  Troy,  etc.,  R.  Co.,  42  Hun  (N\  Yj 
28 1  ;  Boreet  r,  Lawton,  90  N.  Y.  293; 
43  Am.  Rep.  170;  Smith  x\  Hall,  67 N. 
Y.  48:  People  T",  Denison*  84  N.  Y. 
272  :  Pattison  x\  Richards,  22  Barb.  (N. 
V.)  143;  Kurtz  z\  McGuire,  5  Duer 
iN.  Y.)6rx>;  Burns  f.  Nevin5,  27  Barb. 
(x\\  Y.)  493;  Union  Ins.  Co.  r.  Van- 
dercook,  21  N.  Y*  Wkly,  Dig,  506; 
Arnold  v.  Daley  (Ark.  1S91),  16  i>-  W. 
Rep.  9;  AHen  r.  CoHtes»  29  Minn.  46; 
Schmidt  T'.    Bidenhach,   29  Minn.  122. 

I'nder  the  ioiva  statute,  an  inde- 
pendent cau.^e  of  action,  arising  on 
contract,  or  ascertained  by  the  decision 
«'f  a  court,  and  which  can  be  pleaded 
rinly  in  an  action  on  contract,  i*  de- 
nominated a  set-off  :  and  a  cause  of  ac- 
tirm  in  favor  of  the  defendant*,  or 
some  of  them  against  the  plnintiffs.  or 
riome  of  them,  arising  out  of  the  con- 
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In  actions  upon  contract,  a  counterclaim  may  consist  of  a 
demand  arising  out  of  another  contract,*  or  out  of  a  breach  of 
a  covenant,  either  express  or  implied,  of  the  contract  sued  upon,* 
or  of  any  other  demand  arising  out  of  or  connected  with  the 
transaction  sued  upon  or  the  subject-matter  of  the  action.^     But 

223;  Natural  Gas  Co.  v,  Healy,  33 
(W.  Va.)  102;  Walker  v,  Wilson,  13 
Wis.  523;  HaU  V,  Gale,  14  Wis.  54; 
Church  V.  Spiegel  burg,  31  Fed.  Rep. 
601 ;  Akerly  v,  Vilas,  21  Wis.  88.. 

Where  a  contract  of  purchase  is  a 
single  one,  though  separate  notes  are 
given  for  the  property,  damages  for  a 
breach  of  warranty  can  be  deducted 
from  the  notes.  Aultman  v.  Mason, 
83  Ga.  212;  and  see  Dounce  v.  Dow, 
57  N.  Y.  16. 

In  an  action  to  foreclose  a  mechan- 
ics' lien  for  work  done  and  materials 
furnished  under  a  contract,  a  counter- 
claim may  be  set  up  for  damages  for- 
omissions  and  defaults  in  the  perform- 
ance of  the  contract.  Bulkley  v, 
Healy,  58  Hun  (N.  Y.)  608. 

Wliat  May  be  BecoYered. — In  an  ac- 
tion for  the  specific  performance  of  a 
contract  to  convey  real  property,  a 
counterclaim  for  breach  of  a  covenant 
against  incumbrances  may  be  main- 
tained, and  damages  for  the  percent- 
age paid  by  the  defendant  at  the  time 
of  the  purchase,  the  auctioneer's  fees, 
and  the  expenses  paid  for  examining 
the  title,  may  be  recovered  thereunder. 
Wetmore  v,  Bruce,  118  N.  Y.  319. 

In  an  action  to  recover  damages  for 
breach  of  contract,  in  refusing  to  com- . 
plete  a  purchase  of  land,  the  defendant 
may  maintain  a  counterclaim  for  any 
sums  paid  by  him  as  a  part  of  the  pur- 
chase money  at  the  time  of  the  execu- 
tion of  the  contract,  where  the  per- 
formance of  the  contract  has  become 
impossible  by  the  subsequent  sale  of 
the  land  or  otherwise.  Hening  x\ 
Punnett,  4  Daly  (N.  Y.)  543. 

3.  See  Cass  v.  Higenbotam,  100  N. 
Y.  248;  Michel  v,  Halheimer  (Su- 
preme Ct.),  10  N.  Y.  Supp.  489 ;  Thom- 
son V,  Sanders,  118  N.  Y.  2«>2;  White- 
legge  V.  De  Witt.  12  Daly  (N.  Y.)3i9; 
Apperson  V.  Triplett  (Ky.  1890),  13  S. 
W.  Rep.  791. 

Torts  arising  out  of  the  contract  or 
transaction  set  forth  in  the  complaint 
afi  the  foundation  of  the  plaintiffs 
claim,  or  connected  with  the  subject  of 
the  action,  are  plainly  included.  Heigel 
V.  Willis  (Supreme  Ct.),  3  N.  Y.  Supp. 
497;  Thomson  v,  Sanders,  18  N.  Y. 
252;  Wadley  v.   Davis,  63   Barb.   (N. 


tracts  or  transactions  set  forth  in  the 
plaintifTs  petition,  as  the  foundation  of 
his  claim,  or  connected  with  the  sub- 
ject of  the  action,  is  denominated  a 
counterclaim.  Musselman  v.  Galligher, 
32  Iowa  383. 

In  Wisconsin,  where  the  plaintiff  is 
a  non-resident,  the  defendant  may  set 
up  as  a  counterclaim  any  cause  of  ac- 
tion he  may  have  against  such  non- 
resident, and  it  is  not  an  abuse  of  dis- 
cretion for  the  trial  court  to  permit  an 
amendment  of  the  answer  setting  up  a 
counterclaim  for  plaintiff's  breach  of  a 
contract  of  agency  in  action  for  a  con- 
version of  moneys  collected  by  the 
defendant  as  plaintiff's  agent.  Phoenix 
Mut.  L.  Ins.  Co.  T^  Walrath,  53  Wis. 
66q. 

1.  Pomeroy  on  Rem.  (2d  ed.)  835, 
^  796 ;  and  see  cases  cited  infra,  this 
title.  Causes  of  Actions  Upon  Contract 
in  Contract  Actions. 

Whenever  assumpsit  will  lie  for 
money  had  and  received,  the  demand 
therefor  may  be  set  off  in  an  action  of 
assumpsit  brought  by  the  party  against 
whom  it  exists.  Harway  v.  Mayor, 
etc.,  of  N.  Y.,  I  Hun  (N.  Y.)  628;  Clay 
V.  Carroll,  67  Cal.  19;  Bidwell  v.  Mad- 
ison, 10  Minn.  13. 

2.  Sandford  v.  Travers,  40  N.  Y. 
140;  Samson  v.  Freedman,  102  N.  Y. 
699;  Brooklyn  Sugar  Refining  Co.  v. 
Earle.  i  N.  Y.  Law  Bull.  46;  Warren 
r.Van  Pelt, 4  E.  D.  Smith  (N.Y.)202; 
Patton  r.  Royal  Baking  Powder  Co., 
114  N.  Y.  i;  45  Hun  (N.  Y.)  248; 
Griffin  v.  Colver,  i6  N.  Y.  489 ,  Maders 
I'.  Lawrence,  49  Hun  (N.  Y.)  360; 
Merritt  v,  Gouley,  58  Hun  (N.  Y.) 
372;  Howe  Machine  Co.  v.  Reber,  66 
Ind.  498;  Mills  ZK  Rosenbaum,  103  Ind. 
152 ;  Kisler  v.  Tinder,  29  Ind.  270;  Lo- 
gan V.  Tibbott,  4  Greene  (Iowa)  389; 
Donahue  v.  Prosser,  10  Iowa  276; 
Price  V.  Kearney  Canal,  etc.,  Co.,  29 
Neb-  33;  Rogers  r.  Humphrey,  39  Me. 
382 ;  Harlan  .r.  St.  Paul,  etc.,  R.  Co., 
31  Minn.  437;  Schurmeier  v,  English 
(Minn,  1891),  48  N.  W.  Rep.  1112;  Mc- 
Kinnon  v.  Morrison,  104  N.  Car.  354 ; 
Earl  V,  Bull,  15  Cal.  421;  Cow  Run 
Co.  V,  Lehmer,  41  Ohio  St.  384;  Den- 
nis V.  Belt,  30  Cal.  247 ;  Wheelock  v. 
Pacific   Pneumatic   Gas   Co.,   51    Cal. 
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in  actions  for  tort,  to  be  available,  a  counterclaim  must  arise  out 
of  the  transaction  set  forth  in  the  complaint  as  the  foundation  of 
the  plaintiff's  claim,  or  be  connected  with  the  subject  of  the 
action.* 

a.  Causes  of  Actions  Upon  Contract  in  Contract  Ac- 
TIONS. — In  actions  arising  upon  contract,  a  counterclaim  inter- 
posed by  the  defendant,  if  unconnected  with  the  transaction  set 
forth  in  the  complaint,  must  also  arise  upon  contract.^  It  is  not 
essential  that  the  contract,  upon  which  the  counterclaim  is  based, 


Y.)  500;  Carpenter  v.  Manhattan  L. 
Ins.  Co.,  33  Hun  (N.  Y.)  49;  CampbeU 
V,  Fox,  II  Iowa  318;  Tinsley  v.  Tins- 
ley,  15  B.  Mon.  (Kv.)  454. 

A  counterclaim  lounded  upon  a  tort 
cannot  be  set  off  against  a  demand 
founded  on  contract,  however,  unless 
it  arose  out  of  the  transaction  set 
forth  in  the  complaint  as  the  founda- 
,  tion  of  the  plaintifTs  claim,  or  was 
connected  with  the  subject  of  the  ac- 
tion. Collier  v.  Ervin,  3  Mont.  142; 
Slayback  v.  Jones,  9  Ind.  470 ;  Jeffreys 
V.  Hancock,  57  Cal,  646;  Warner  r. 
Foote,  40  Minn.  176;  Steinhart  v. 
Pitcher,  20  Minn.  102  ;  Streets.  Bryan, 
65  N.  Car.  619;  Smith  v,  Fife,  2 
Neb.  10;  Harris  v.  RiVers,  53  Ind. 
316;  Humphrey  v,  Merritt,  51  Ind. 
197 ;  Indianapolis,  etc.,  R.  Co.  v.  Bal- 
lard, 22  Ind.  448 ;  Mahan  v.  Ross,  18 
Mo.  121 ;  Johnson  v,  Jones,  16  Mo.  495 ; 
Pratt  v.  Menkens,  18  Mo.  158;  Brake 
V.  Corning,  19  Mo.  125 ;  State  v.  Mod- 
rell,  15  Mo.  421 ;  Meeks  v.  Berry,  21  N. 
Y.  St.  Rep.  248. 

A  counterclaim  founded  solely  on 
alleged  fraud  on  the  part  of  plaintiff  in 
procuring  the  contract,  for  which  de- 
fendant seeks  damages,  can  be  set  up 
without  restoring  to  plaintiff  the 
amount  paid  by  him  to  defendant  as 
consideration  for  making  it.  Thomson 
V.  Sanders,  118  N.  Y.  252. 

In  Florida^  matters  arising  out  of  a 
tort  cannot  be  set  off  in  an  action  on  a 
contract,  even  though  they  grew  out 
of  the  subject-matter  of  the  contract. 
Matthews  v.  Lindsay,  20  Fla.  962.  See 
also  as  to  North  Carolina^  Trotter  v, 
Swain  Co.,  90  N.  Car.  455 ;  Street  v. 
Bryan,  65  N.  Car.  619. 

1.  Lehmair  v.  Griswold,  40  N.  Y. 
Super.  Ct.  100;  ChamboretT'.  Cagney, 
2  Sweeny  (N.  Y.)  378;  Chambers  v. 
Lewis,  II  Abb.  Pr.  (N.  Y.)  210;  Rhine- 
lander  V.  Martin,  23  Abb.  N.  Cas.  (N. 
Y.)  267;  Henry  r.  Henry,  17  Abb.  Pr. 
(N.  Y.)  411;  Barkers.  Piatt  (Supreme 
Ct.),  I    N.  Y.    Supp.  416;   Venice  v. 


Breed,  6s  Barb.  (N.  Y.)  597;  Van 
Dyck  'c.  McQuade,  57  How.  Pr.  (N. 
v.)  62  ;  People  v.  Denison,  84  N.  Y 
276;  Smith  V.  Hall,  67  N.  Y.  4S; 
Green  v.  Parsons,  i^  N.  Y.  Sr  Rep, 
97;  Gottlert .  Babcock.  7  Abb.  Pr.  iN, 
Y.)  392,  note;  Lee  t^  Eure,93  N.  Car. 
j;  Mannej  t\  Ingram,  78  N,  Car.  96: 
Holliday  V.  McMtUan.  83  N.  Car.  270. 
Humbert  v,  Brisbane,  35  S.  Car,  506; 
and  see  Judah  v.  Vincennes  UniVer- 
sitv,  16  Ind.  56;  Humphrey  z\  Merritt, 
51  Ind.  197;  Hess  v.  Young,  59  Ind. 
379 ;  Boil  x\  Simms,  60  fnd.  162. 

Formerly  the  rule  was  that  in  au 
action  for  tort  a  counterclaim,  whether 
arising^  on  contract  or  based  on  an- 
other  tort,  could  not  be  allawed. 
Chamboret  t\  Cagney,  2  Sweeny  'N 
VO  37S.  Nor  could  a  debt  be  set  off 
against  a  tort.  Allen  7.  Randolph,  4S 
Ind.  496;  Harris  v.  Rivers,  53  Ind.  216. 

A  cross-complaint  to  recover  dam- 
a^ci*  for  a  trespass  on  land  cannot  bf 
iiled  in  an  action  to  recover  damape* 
for  a  trespass  to  personal  property, 
unless  It  appears  therefrom  that  thr 
trespass  on  the  land  related  to  or  de- 
pended upon  or  affected  the  trespass 
ihftrpcd  in  the  complaint.  Demartin 
-'.  Albert,  6S  Cal  277. 

In  an  action  for  wrongfully  takiti^ 
possession  of  notes  belonging  to  the 
plaintiff  and  wrongfuUv  receiving 
money  thereon,  a  counterclaim  for 
services  rendered  in  collecting  the 
notes,  is  proper.  Birch  v.  Hall  fSu- 
preme  Ct.),  3  N.  V.  Supp.  747. 

3,  Andrews  r\  Artisans*  Bank,  ^'i  N 
Y.  29S:  Xt-nia  Bank  w  Lee,  1  Bosw 
(X.  Y.)  ^94 1  Williams  v,  Upton.  S 
How.  Pr.  (N.  Y.)  205;  Gage  v.  Angell, 
SHOW.  Pr,  (N.  Y.)  335;  Harwav  r. 
Mavor,  etc.,  of  N.  Y.,  1  Hun  (N/Y/i 
628 ;  Donohtie  v,  Mavor,  etc.,  of  N.  V., 
10  Hun  {N.  Y,)  137;  t*ar5ons  v,  Sutton, 
66  N.  Y,  92;  Hunt  x\  Chapman,  qt  N. 
Y.  $z,y^  Blake  t,  Krom,  128  N.  Y.  64, 
Boardslev  v.  Stover.  7  How.  Pr,  ( S. 
Y.)  294;  Stoddard  v.  Trctdwell,  26  Cal. 
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should  be  an  express  one.  No  distinction  between  express  and 
implied  contracts  is  recognized.*  This  class  embraces  but  is  not 
restricted  to  the  set-offs  used  in  the  former  procedure,'  including 
also  all  cases  of  damages  for  the  non-performance  of  contracts, 
as  well  as  causes  of  action  for  debt,*  and  extending  to  cases  of 


294;  Sherman  v.  Hale,  76  Iowa  383; 
Empire  Transp.  Co.  v.  Boggiano, 
52  Mo.  294;  Davis  v.  Frederick,  6 
Mont.  600;  McKtnnon  v.  Morrison,  104 
N.  Car.  354;  Foulks  v,  Rhodes,  la 
Nev.  225;  Warner  v,  Foote,  40  Minn. 
176;  Atwater  v.  Schenck,  9  Wis.  160; 
The  C.  B.  Sandford,  22  Fed.  Rep.  863; 
and  see  Westervelt  v,  Acklej,  62  N.  Y. 

505. 

In  an  action  for  breach  of  a  contract  of 
partnership,  defendant's  answer  set  up 
a  counterclaim,  alleging  that  the  plain- 
tiff failed  to  bring  to  the  firm  the 
amount  and  kind  of  business  he  had 
agreed  to.  Held^  that  under  Code  Civil 
Proc.  New  fork,  §  501,  the  cause  of  ac- 
tion set  forth  in  the  complaint  arising 
on  contract,  the  counterclaim,  which 
also  arose  on  contract,  might  be  set  up. 
Church  V.  Spiegelburg,  31    Fed.  Rep. 

An  undertaking  executed  in  the  form 
required  by  the  statute  upon  an  appli- 
cation to  obtain  an  order  of  arrest,  does 
not  create  a  contract  obligation,  and  an 
action  brought  for  the  recovery  of  dam- 
ages thereon  is  not  an  action  upon  con- 
tract to  which  a  liability  existing  upon 
another  contract  can  be  interposed  as  a 
counterclaim.  Furber  v.  McCarthy, 
54Hun(N.Y.)435. 

A  promise  to  pay  based  upon  a  con- 
sideration growing  out  of  the  commis- 
sion of  a  tort,  crei^tes  no  new  cause  of  ac- 
tion in  favor  of  the  party  against  whom 
the  tort  was  committed,  and  a  counter- 
claim alleging  such  promise  cannot  be 
upheld  as  one  arising  upon  contract. 
Vilas  V.  Mason,  25  Wis.  310. 

AbaBdonment  of  Contract. — A  written 
contract  filed  with  a  counterclaim  for 
damages  for  defective  'workmanship 
thereunder,  under  which  a  slight  de- 
viation by  mutual  consent  was  proved, 
does  not  establish  an  abandonment  of 
the  contract,  and  is  not  fatal  to  the  de- 
fendant's right  to  recoup  the  damages 
for  such  defective  work.  Moellering 
V.  Kavser,  110  Ind.  533. 

1.  Andrews  v.  Artisans'  Bank,  26  N. 
Y.  298;  Harway  v.  Mayor,  etc.,  of  N. 
v..  I  Hun  (N.  Y.)  628;  and  see  Carp- 
tenter  T'.  Butler,  13  N.  Y.  Wkly.  Dig. 
ii2;Tolman  v.  Johnson,  43  Iowa  127. 
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A  warranty,  whether  express  dr  im- 
plied, is  matter  not  of  tort,  but  of 
contract.  Berdell  v,  Johnson,  18  Barb. 
(N.  Y.)  559. 

A  bank  which  has  discounted  a  cus- 
tomer's note  may,  upon  his  failure  to 
pay  it,  set  it  off  against  the  customer's 
deposit.     Robinson  v,  Howes,  20  N.  Y. 

84. 

In  McDougall  v.  Walling,  48  Barb. 
(N.  Y.)  364,  affirmed  in  ci  N.  Y.  666, 
it  was  held  that  the  right  to  recover 
for  money  lost  in  betting  is  a  demand 
arising  on  contract,  and  may  be  set  up 
as  a  counterclaim  in  a  contract  action. 

The  personal  liability  of  a  trustee  of 
a  manufacturing  corporation  for  the 
debts  thereof,  occasioned  by  his  failure 
to  file  the  annual  report  required  by 
law,  is  not  based  upon  a  contract, 
within  the  restriction  of  New  Torh 
Code,  §  SOI  as  to  counterclaims.  Clapp 
V.  Wright,  31   Hun  (N.  Y.)  340. 

2.  Pomeroy  on  Rem.  (3d  ed.)  778, 
§742;  Gleason  v.  Moen,  2  Duer  (N. 
Y.)  639;  Beardslev  v.  Stover,  7  How. 
Pr.  (N.  Y.)294. 

In  Folsom  v.  Carli,  6  Minn.  420,  80 
Am.  Dec.  456,  it  is  said  that  '*this  is 
merely  an  enunciation  of  the  law  of 
set-off,  and  does  not  enlarge  it  in  any 
respect." 

In  Indiana^  however,  any  matter 
which  is  pleaded  as  a  counterclaim 
must  either  arise  out  of,  or  be  /con- 
nected with,  the  contract  or  transaction 
set  forth  in  the  complaint  as  the  ground 
of  plaintiffs  claim;  otherwise  the  coun- 
terclaim must  be  held  bad  on  demurrer. 
Miller  v,  Roberts,  106  Ind.  63;,  Dou- 
thitt  V.  Smith,  69  Ind.  463.  This  class 
of  cases  is  covered  by  the  statutory 
provision  for  set-off.  Curran  v.  Cur- 
ran,  40  Ind.  473. 

In  California  a  matter  which  does 
not  arise  out  of  the  transaction  set 
forth  in  the  complaint,  and  which  is 
not  connected  with  the  subject  of  the 
action,  does  not  constitute  a  counter- 
claim.   James  v.  Center,  53  Cal.  31. 

3.  Pomeroy  on  Rem.  (2d  ed.)  778,  % 
J^2  ;  Lignot  v.  Redding,  4  E.  D.  Smith 
(N.  Y.)  285  ;  Denny  v.  Horton,  3  Civ. 
Pro.  Rep.  (N.  Y.)  255;  Phillips  v. 
Taylor,    loi    N.    Y.  6*39;   Gleason   v. 
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equitable  relief,  arising  from  or  growing  out  of  contract.^  The 
counterclaim  must  consist  of  a  demand  on  which  the  defendant 
could  have  maintained  an  action  against  the  plaintiff,  however,  at 
the  time  of  the  commencement  of  the  action  in  which  it  is  set 
up.*  A  judgment  is  a  contract  which  can  be  set  up  as  a  counter- 
claim in  a  contract  action,  even  though  it  was  recovered  in  an 
action  for  tort.* 


Moen,  2  Duer  (N.  Y.)  639;  Healy  t;. 
McManus,  23  How.  Pr.  (N.  Y.)  238; 
Stoddard  v,  Treadwell,  26  Cal.  294; 
Bidwell  V.  Madison,  10  Minn.  13;  Em- 
pire Transp.  Co.  v,  Boggiano,  52  Mo. 
294;  and  see  Williams  v.  Wieting,  3 
Thomp.  &  C.  (N.  Y.)  439;  Ulster  Co. 
Sav.  Inst.  Fourth  Nat.  Bank,  28  N.  Y. 
St.  Rep.  24. 

Unliquidated  daxnagM  arising  on  a 
contract  different  from  the  contract  on 
which  the  action  is  brought,  may  be 
set  up  as  a  counterclaim.  Lignot  v. 
Redding,  4  E.  D.  Smith  (N.  Y.)  285; 
Boston  Silk,  etc.,  Mills  v.  Eull,  37  How. 
Pr.  (N.  Y.;  299;  Schubart  v,  Harteau, 
34  Barb.  (N.  Y.)  447;  Morrison  v.  Love- 
joy,  6  Minn.  319;  Stoddard  v.  Tread- 
well,  26  Cal.  294. 

In  Illinois  unliquidated  damages 
arising  out  of  a  contract  unconnected 
with  the  subject-matter  of  plaintiff's 
suit  are  not  a  subject  of  set-off.  Clouse 
t',  Bullock  Printing  Press  Co.,  118  111. 
612.  And  see  Olyphant  r.  St.  Louis 
Ore,  etc.,  Co.,  39  Fed.  Rep.  308. 

Proof  of  Value. — In  an  action  for 
damages  for  breach  of  warranty,  de- 
fendant cannot,  as  a  counterclaim,  re- 
cover either  the  contract  price,  where 
the  breach  consisted  in  defendant's 
failure  to  deliver  the  article  which  he 
agreed  to  deliver,  or  the  value  of  the 
article,  where  the  value  is  not  proved. 
Riss  V,  Messmore,  58  N.  Y.  Super. 
Ct.  23. 

1.  Pomeroy  on  Rem.  (2d  ed.)  778,  § 
742;  Xrleason  v.  Moen,  2  Duer  (N.  Y.) 
6159;  Currie  v.  Cowles,  6  Bosw.  (N. 
Y.)453;  Hicksville,  etc.,  R.  Co.  v. 
Long  Island  R.  Co.,  48  Barb.  (N.  Y.) 
3!;5;  Xenia  Bank  v.  Lee,  2  Bosw.  (N. 
Y.)  694;  Stoddard  v,  Treadwell,  26 
Cal.  294;  Judah  v.  Vincennes  Univer- 
sity, 16  Ind.  56. 

The  rule  that  in  an  action  upon  con- 
tract, a  counterclaim  of  any  other 
cause  of  action  also  arising  on  contract 
may  be  allowed,  embraces  all  cases 
heretofore  denominated  set-off,  legal 
or  equitable;  and  any  other  legal  or 
equitable  demand,  liquidated  or  un- 
liquidated, whether  within  the  proper 


definition  of  set-off  or  not.  Xenia 
Bank  v.  Lee,  2  Bosw.  (N.  Y.)  6^; 
Gleason  v.  Moen,  2  Duer  (N.  Y.)  642; 
Moser  v.  Cochrane,    13  Daly   (N.  Y.) 

159. 

A  foredoinre  action  arises  upon  con- 
tract within  this  rule.  See  Hunt  :v 
Chapman,  51  N.  Y.  555;  Mayo  t.  Dav- 
idge,  44  Hun  (N.  Y.)  342  ;'  Lowrv  tv 
Hurd,  7  Minn.  356;  Eaton  v.  fall- 
madge,  22  Wis.  526;  Akerly  v.  Vilas^ 
21  Wis.  88;  Walker  v,  Wilson,  13  Wis. 
522 ;  Hall  V,  Gale,  14  Wis.  55. 

2.  Gleason  v,  Moen,  2  Duer  (N.  Y.) 
639;  Moody  V,  Steele,  11  Civ.  Pro.  Rep. 
(N.  Y.)  205;  Sf»encer  v.  Babcock,  21 
Barb.  (N.  Y.)  326;  Weeks  v,  Pryor,  27 
Barb.  (N.  Y.)79;  Kingston  Bank  r.Gaj^ 
19  Barb.(N.Y.)459;  Nichols  r.Boerum, 
6  Abb.  Pr.  (N.  Y.)  290;  Lemon  :. 
Trull,  13  How.  Pr.  (N.  Y.)  24S;  Knecd- 
ler  V.  Sternbergh,  19  How.  Pr.  (N. 
Y.)  67;  Silliman  v.  Eddy,  8  How.  Pr. 
(N.  Y.)  122;  Williams  v,  Upton.  8 
How.  Pr.  (N.  Y.)  205 ;  Parsons  v.  Sut 
ton,  66  N.  Y.  92 ;  Swords  v.  Blake,  3 
5dw.  Ch.  (N.  Y.)  112;  Carver  v. 
Shelly,  17  Kan.  472;  and  see  infra^  this 
title.  Essential  Elements. 

Each  party  must  owe  the  other  and 
each  debt  must  be  due  and  payable  be- 
fore the  smaller  debt  can  be  taken 
from  the  larger.  Patterson  r.  Patter- 
son, 59  N.  Y.  574;  17  Am.  Rep.  3S4; 
Taylor  v.  Mayor,  etc.,  of  N.  Y.,  82  N\ 
Y.  10. 

A  defendant  may  properly  plead  as^ 
a  *et-off  or  cross-demand,  an  account 
which  he  in  fact  6wned  at  the  time  of 
the  commencement  of  the  action, 
though  the  written  assignment  of  ii 
from  the  person  of  w^hom  he  purchased 
it,  purported  to  have  been  made  subse- 
quent to  that  date.  West  v.  Moody,  33 
Iowa  137. 

In  Vail  V.  Tuthill,  10  Hun  (N.  Y.) 
31,  a  judgment  obtained  by  defendant 
after  the  commencement  of  an  action 
against  him  was  permitted  to  be  set  up 
as  a  counterclaim  in  such  action.  See 
also  Badlam  v.  Springsteen,  41  Hun 
(N.  Y.)  160. 

3.  Taylor  r.  Root,  4  Keyes  (N.  Y  > 
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Where  facts  exist  upon  which  the  law  implies  a  promise  to 
repay  money  fraudulently  obtained,  the  tort  arising  from  the  man- 
ner in  which  the  money  was  obtained  may  be  waived,  and  a  claim 
may  be  founded  upon  the  implied  contract,  thus  rendering  it  a 
proper  subject  of  counterclaim  in  a  contract  action  brought  by 
the  party  against  whom  it  exists;^  and  a  cause  of  action  for 
conversion  may  be  interposed  as  a  counterclaim  by  waiving  the 
tort  and  proceeding  as  for  breach  of  an  implied  contract,  where 
a  conventional  relation,  as  that  of  principal  and  agent,  exists  be- 
tween the  parties;*  and  it  has (  been  held,  that  where  a  party 
may  elect  either  to  sue  in  tort  for  the  wrong  d6ne  him,  or  in 
assumpsit  as  upon  an  implied  contract,  he  may  waive  the  tort,  and 
interpose  the  demand  as  a  counterclaim  in  a  contract  action.*    But 


335;  Clark  V.  Story,  29  Barb.  (N.  Y.) 
295;  Wells  V.  Henshaw,  3  Bosw.  (N. 
Y.)  625 ;  McAdow  v,  Ross,  53  Mo.  199; 
and  see  Cornell  v.  Donovan,  20  N.  Y. 
St  Rep.  261;  Lush  v.  Adams,  10  Civ. 
Pro.  Rep.  (N.  Y.)  60;  Badlam  v, 
Springsteen,  41  Hun  (N.  Y.)  160. 

Parol  evidence  of  the  existence  of  a 
judgment  is  sufficient  to  establish  it  in 
support  of  a  right  of  set-off,  unless  ob- 
jection to  that  mode  of  proof  is  taken 
at  the  trial.  Stillwell  v.  Carpenter,  2 
Abb.  N.  Cas.  (N.  Y.)  238. 

In  Michigan  it  is  held  that  in  an  ac- 
counting in  chancery,  in  order  that 
the  whole  controversy  may  be  settled 
and  adjusted,  equity  will  sometimes 
permit  a  judgment,  though  obtained  in 
an  action  for  a  wrong,  to  be  made  an 
item  in  favor  of  the  party  holding  it  in 
the  account  to  be  taken.  Dole  v,  Mc- 
Graw,  71  Mich.  106. 

1.  Rothschild  v.  Mack,  115  N.  Y.  i ; 
Harway  V.  Minror,  etc.,  of  N.  Y.,  i  Hun 
(N.Y.)  628;  City  Nat.  Bank  v.  Na- 
tional Park  Bank,  32  Hun  (N.  Y.)  107 ; 
Wood  V.  Mayor,  etc.,  of  N.  Y.,  73  N. 
Y.  ^56 ;  Berrian  v.  Mayor,  etc.,  of  N. 
Y.ri5  Abb.  Pr.  N.  S.  (N.  Y.)207; 
Stuart  V.  Atlantic  Dredging  Co.,  i  N. 
Y.  Law  Bull.  iS. 

To  render  such  a  cause  of  action 
available  as  a  counterclaim,  the  tort 
must  be  waived,  and  the  recovery 
sought  as  on  an  implied  contract,  and 
the  answer  must  set  forth  facts  show- 
ing defendant's  election  to  proceed  on 
the  implied  contract,  and  not  for  the 
wrong.  Berrian  v.  Mayor,  etc.,  of  N. 
Y.,  15  Abb.  Pr.  N.  S.  (N.  Y.)  207. 

In  Oregon^  a  tort  cannot  be  pleaded 
as  a  counterclaim  in  an  action  on  a 
contract,  unless  it  constitutes  a  breach 
of  the  contract.  Zigler  v,  McClellan, 
15  Oregon  499;   and   see  also  Rhine- 


lander  V,  Martin,  23  Abb.  N.  Cas.  (N. 
Y.)  267. 

2.  Coit  V.  Stewart,  50  N.  Y.  17;  12 
Abb.  Pr.  N.  S.  (N.  Y.)  216;  Bell  v. 
Lespini,  66  How.  Pr.  (N.  Y.)385;  An- 
drews V,  Artisans*  Bank,  26  N.  Y.  298; 
Lubert  v.  Chauviteau,  3  Cal.  458;  58 
Am.  Dec.  415 ;  Brady  v,  Brennan,  25 
Minn.  210;  Bitting  r;.  Thaxton,  72  N. 
Car.  541 ;  and  see  Seaman  v.  Reeve,  15 
Barb.  (N.  Y.)  454;  St.  Louis  Public 
Schools  V.  Broadway  Sav.  Bank,  84 
Mo.  56. 

Where  defendant  pleads  as  a  set-off 
his  claim  for  pasturing  plaintiff's  cat- 
tle, he  may  recover  for  the  pasturage 
of  a  larger  number  than  he  agreed  to 
pasture,  where  they  were  turned  on  his 
land  by  the  plaintiff,  as  he  may  waive 
the  trespass  and  damages  therefor,  and ' 
sue  on  an  implied  contract  to  pay  for 
the  pasturage  of  the  excess.  McCuin 
V.  Frazier,  38  Mo.  App.  63. 

In  Minnesota^  where  one  wrongfully 
takes  and  sells  the  property  of  an-' 
other,  the  owner  may  sue,  as  upon  con- 
tract, for  the  money  received  at  such 
sale ;  and  there  being  no  proof  to  the 
contrary,  the  jury  may  presume  that 
the  sale  was  for  cash,  and  for  the 
value  of  the  property,  and  such  a  claim 
is  a  proper  matter  for  counterclaim  in 
an  action  of  contract.  Brady  v,  Bren- 
nan, 25  Minn.  210. 

3.  Norden  v,  Jones,  33  Wis.  600;  14 
Am.  Rep.  782;  A  ins  worth  v,  Bowen,  9 
Wis.  348;  Vilas  v.  Mason,  25  Wis.  310; 
Brady  V.  Brennan,  25  Minn.  210;  In- 
ternational Bank  v.  Monteath,  39  N. 
Y.  297;  and  see  Berrian  v.  Mayor,  etc., 
of  N.  Y.,  15  Abb.  Pr.  N.  S.  (N.  Y.) 
207;  Seaman  v.  Reeve,  15  Barb.  (N. 
Y.)  454;  Harris  v.  Simpson,  50  Ark. 
422. 

The  liability  of  an  executor  de  son 
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the  rule  is  well  supported  that  in  the  absence  of  such  conven- 
tional relation,  in  an  action  for  conversion  or  for  the  recovery  of 
other  demands  arising  in  tort,  a  waiver  of  a  remedy  which  the  law 
affords,  would  not  alter  the  facts  constituting  the  foundation  of 
the  action,  nor  bring  the  claim  within  the  class  wherein  it  might 
be  interposed  by  way  of  defense  to  another  contract.* 

The  waiver  by  a  plaintiff  of  a  remedy  which  the  law  affords 
him  by  reason  of  the  tortious  acts  of  the  defendant,  does  not  en- 
title the  defendant  to  assert  a  counterclaim  upon  contract  by 
way  of  defense,  when  the  action  is  one  arising  on  a  tort,*  though 
when  the  action  is  based  upon  a  conttact  for  the  violation  of  the 
obligations  of  which  an  action,  as  for  tort,  may  be  maintained,  the 
plaintiff  cannot  deprive  the  defendant  of  a  right  to  interpose  a 
counterclaim  by  electing  to  sue  in  tort.*   A  demand  arising  upon 

flirt  to  persons  interested  in  the  estate 
to  the  extent  of  the  value  of  the  prop- 
erty appropriated  by  him,  may  be 
interposed  as  a  counterclaim  by  a  de- 
fendant sued  on  a  contract  indebted- 
ness to  the  estate,  with  which  the 
plaintiff  wrongfully  interfered.  Mc- 
Kenzie  v.  Pendleton,  i  Bush  (Ky.) 
164. 

The  cases  which  restrict  the  right  of 
election  to  the  narrowest  limits  admit 
that  if  the  wrongdoer  has  sold  prop- 
erty converted,  the  owner  n^ay  sue  as 
upon  contract  for  the  money  received 
at  the  sale.  Brady  v»  Brennan,  25 
Minn.  210. 

I.  Mayor,  etc.,  of  N.  Y.  v,  Parker 
Vein  Steamship  Co.,  12  Abb.  Pr.  (N. 
Y.)  300;  Bell  V.  Lesbini,  66  How.  Pr. 
(N.  Y.)  385;  Piser  x;.  Stearns,  i  Hilt. 
(N.  Y.)  86;  Chambers  v.  Lewis,  11 
Abb.  Pr.  (N.  Y.)  210;  Donohue  v. 
Henry,  4  E.  D.  Smith  (N.  Y.)  162; 
McKensie  v.  Farrell,  4  Bosw.  (N.  Y.) 
192;  New  York  Ice  Co.  v.  Parker,  8 
Hosw.  (N.  Y.)  300;  Smith  v.  Hall,  67 
N.  Y.  48;  Kurtz  V,  McGuire,  5  Duer 
I  N.  Y.)  660;  Barker  V.  Piatt  (Supreme 
CtO,  I  N.  Y.  Supp.  416;  Western  Union 
Tel.  Co.  V.  Milliken,  14  Daly  (N.  Y.) 
T70;  Van  Dyck  v.  McQuade,  57  How. 
Pr,  (N.  Y.)  62;  Emery  v.  St.  Louis, 
etc ,  R.  Co.,  77  Mo.  339;  Scheunert  r. 
Kaehler,  23  Wis.  523. 

In  Scheunert  v.  Kaehler,^  23  Wis. 
523,  it  is  held  that  where  a  plaintiff 
has  a  choice  of  remedies  to  sue  upon  a 
contract,  as  for  an  express  or  implied 
violation  of  it,  or  to  maintain  an  action 
uf  tort  for  the  wrong  which  had  been 
done  him,  the  subject  of  the  action  is 
the  tort  or  wrong;  and  for  the  purpose 
of  testing  the  admissibility  of  a  coun- 
terclaim that  only  must  be  looked  to, 


and  it  can  make  no  difference  that 
there  was  a  contract  upon  which  the 
plaintiff  had  a  concurrent  right  of 
action,  in  case  he  had  seen  fit  to  bring 
a  suit  of  that  kind. 

In  Missouri  it  is  held  that  in  case  of 
the  conversion  of  personal  property, 
where  the  same  has  not  been  sold  by 
the  w-rongdoer  but  still  remains  in  hi* 
hands,  the  owner  may  waive  the  tort 
and  sue  as  for  goods  sold,  and  such  a 
cause  of  action  may  be  setup  as  a  coun- 
terclaim  in  a  contract  action.  Gordon 
V.  Bruner,  49  Mo.  570. 

2.  Chambers  V.  Lewis,  11  Abb.  Pr. 
(N.  Y.)  210;  Smith  r.  Hall,  67  N.  Y. 
48;  Mayor,  etc.,  of  N.  Y.  i*.  Parker 
Vein  Steamship  Co.,  12  Abb.  Pr.  (N. 
Y.)  300 ;  Heidelback  v.  Kilpatrick.  3 
Civ.  Pro.  Rep.  (N.  Y.)  209;  and  see 
Nefff.  Pennoyer,  3  Sawy.  (U.  S.)495; 
Lehmair  v.  Griswold,  40  N.  Y.  Super. 
Ct.  100;  Scheunert  v.  Koehler,  33 
Wis.  523 ;  People  v,  Denison,  84  N.  Y. 
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Where  the  gravamen  of  the  action 
is  fraud,  a  counterclaim  founded  upon 
contract  cannot  be  allowed.  People  r. 
Denison,  84  N.  Y.  272. 

A  gave  B  a  note  for  supplies,  se- 
cured by  a  lien  on  A's  crop  of  188S. 
C,  as  agent  of  B,  bid  off  a  bale  of  cot- 
ton of  A's  crop  of  1890,  and  gave  the 
weight-ticket  to  B.  In  A's  action 
against  B  for  conversion  of  the  bale,  it 
was  held  that  B  could  not  counterclaim 
the  balance  due  upon  the  note.  Smith 
V.  Young,  109  N.  Car.  224. 

3.  Thompson  v.  Kessel,  30  N.  Y. 
383;  Harris  v.  Curet,  9  Abb.  Pr.  N.  S. 
(N.  Y.)  199;  Gopen  v.  Crawford,  ^3 
How.  Pr.  (N.  Y.)  278;  Ritchie  r.  Haj- 
ward,  71  Mo.  560;  Folsom  v.  Carli,  6 
Minn.  420;  80  Am.  Dec.  456;  and  see 


390 


OoB&tarttUim. 


SET-OFF. 


Snlgeot  of  Gounterolaim. 


contract  is  none  the  less  available  to  a  defendant  in  a  contract 
action  because  a  breach  of  the  contract  may  amount  to  a  tort,  or 
because  the  plaintiff  has  tortiously  violated  it.^ 

b.  Causes  of  Action  Arising  Out  of  the  Transaction 
Set  Forth  in  the  Complaint.— A  cause  of  action  against  the 
plaintiff,  arising  out  of  the  contract  or  transaction  set  forth  in 
the  complaint,  as  the  foundation  of  the  plaintiff's  claim,  may  be 
pleaded  as  a  counterclaim.*  A  cause  of  action  arises  from  the 
transaction  set  forth  in  the  complaint  when  the  combination  of 
acts  and  events,  circumstances  and  defaults,  upon  which  the 
rights  of  the  parties  are  based,  when  viewed  in  one  aspect,  re- 
sults in  the  plaintiff's  right  of  action,  and  when  viewed  in  another 
aspect,  results  in  that  of  the  defendant,*  the  leading  facts  being  iden- 
tical, but  the  particulars  about  which  the  parties  differ  modifying 


Empire  Transp.  Co.  v.    Boggiano,  53 
Mo.  294. 

Defendant  may  counterclaim  where 
the  action  is  on  a  tort  springing  out  of 
a  contract  pleaded  as  inducement. 
Kamerick  v,  Castleman,  23  Mo.  App. 

481. 

An  action  by  a  pledgor  to  recover 
damages  of  the  pledgee  for  selling  the 
property  pledged  at  private  sale  and 
without  notice,  is  not  an  action  for 
trover  or  conversion,  but  is  an  action 
upon  contract,  which  will  admit  of  a 
counterclaim  consisting  of  an  independ- 
ent contract.  Seaman  v.  Reeves,  i? 
Barb.  (N.  Y.)  454. 

1.  Folsom  V.  Carli,  6  Minn.  420;  80 
Am.  Dec.  456;  Brady  v.  Brennan,  25 
Minn.  210;  Gordon  7^  Bruner,  49  Mo. 
570 ;  Thompson  v.  Kessel,  30  N.  Y.  383 ; 
Bryce  v,  Parker,  1 1  S.  Car.  337. 

2.  Xenia  Bank  v,  Lee,  2  Bosw.  (N. 
Y.)  694;  Gleason  v.  Moen,  2  Duer 
(N.  Y.)  639;  Chamboret  v.  Cagney, 
2  Sweeny  (N.  Y.)  378;  Brown  v. 
Buckingham,  11  Abb.  Pr.  (N.  Y.)  387 ; 
21  How.  Pr.  (N.  Y.)  190;  Grange 
V.  Gilbert,  10  Civ.  Pro.  Rep.  (N.  Y.) 
98;  Littman  v.  Coulter,  23  Abb.  N. 
Cas.  (N.  Y.)  60;  Tinsley  v.  Tinsley, 
15  B.  Mon.  {Ky)  454;  Grimes  v,  Du- 
zan,  32  Ind.  361 ;  Judah  v,  Vincennes 
University,  16  Ind.  56. 

Any  claim  arising  out  of  the  transac- 
tion set  out  in  the  complaint  may  be 
set  up  as  a  counterclaim,  whether  in 
tort  or  contract.  Bitting  v,  Thaxton, 
72  N.  Car.  541.  And  see  Tinsley  v. 
Tinsley,  15  B.  Mon.  (Ky.)  454. 

Where  the  cause  of  action  in  favor 
of  the  purchaser  is  founded  on  a  con- 
tract, in  part  performance  of  which 
a  mortgage  was  given  by  him  to  the 
vendor,    his    cause  of  action   can   be 


asserted,  by  way  of  counterclaim,  in 
an  action  brought  by  the  vendor  to 
foreclose  the  mortgage.  But,  whether 
the  claim  of  the  purchaser  is  sought 
to  be  enforced  by  an  independent  ac- 
tion or  by  Nvay  of  counterclaim,  the 
measure  of  damages  is  the  same. 
Burckhardt  v.  Burckhardt,  36  Ohio 
St.  261. 

8.  Pomeroy  on  Rem.  (2d  ed.)  781, 
§744;  Ritchie  v.  Hayward,  71  Mo, 
560;  O'Brien  v,  Garniss,  25  Hun  (N. 
Y.)  446;  Xenia  Bank  v.  Lee,  2  Bosw. 
(N.  Y.)  694;  Harlock  v.  Le  Baron,  i 
Civ.  Pro.  Rep.  (N.  Y.)  168;  Metropoli- 
tan Trust  Co.  V.  Tonawanda,  etc.,  R. 
Co.,  43  Hun  (N.  Y.)  521 ;  Bernheimer 
V.  Willis,  II  Hun  (N.  Y.)  16;  Mayor, 
etc.,  of  N.  Y.  V.  Wood,  4  Abb.  Pr.  N. 
S.  (N.  Y.)  332;  Revere  F.  Ins.  Co.  v, 
Chamberlin,  56  Iowa  508;  Wall  v, 
Williams,  91  N.  Car.  477. 

Where  the  complaint  alleges  title 
and  possession  in  plaintiffs,  and  con- 
tains a  prayer  that  defendant  be  en- 
joined from  committing  waste  on  the 
premises,  and  for  general  relief,  de- 
fendant has  a  right  to  plead  title  and 
exclusive  possession  in  himself  as  a 
counterclaim,  and  to  ask  to  have  the 
title  adjudged  in  him.  Grignon  v. 
Black,  76  Wis.  674. 

Where  matters  in  controversy  be- 
tween parties  are  mutually  submitted 
to  arbitration,  and  bonds  to  abide  the 
decision  of  the  arbitrators  are  mutually 
executed  and  delivered,  and  after  the 
hearing  but  before  completion,  one  of 
the  parties  revokes  the  submission  and 
brings  action  against  the  other  party 
to  recover  the  claim  submitted,  the 
latter  may  recover  by  way  of  counter- 
claim in  such  action  the  damages  sus- 
tained by  him  by  reason  of  the  revoca- 
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their  legal  effect  upon  the  rights  of  the  parties,  and  pointing  the 
transaction  favorable  to  the  one  or  to  the  other,*  the  counterclaim 
having  some  connection  with  the  original  transaction  in  view  of 
the  parties,  and  which,  at  the  time  it  was  had,  they  could  have  in- 
tended might  in  some  event  give  one  party  a  claim  against  the 
other.* 

The  term  transaction  thus  used,  is  one  of  very  general  nature, 
and  more  extensive' signification  than  contract,*  and  sometimes  in- 
cludes a  series  of  contracts  with  respect  to  the  same  business  or 
subject.**     It  is  used  in  application  to  some  commercial  or  busi- 


tion.  Curtis  v,  Barnes,  30  Barb.  (N. 
Y.)  225;  McMahan  v.  Spinning,  51 
Ind.  187. 

1.  Xenia  Bank  v.  Lee,  2  Bosw.  (N. 
Y.)  694;  Metropolitan  Trust  Co.  v. 
Tonawanda,  etc.,  R.  Co.,  43  Hun  (N. 
Y.)  521  ;  Moser  v.  Cochrane,  107  N. 
Y.  35;  Heigel  v.  Willis  (Supreme 
Ct.),  3  N.  Y.  Supp.  497  ;  Bucking  v. 
Hansett,  6  N.  Y.  Wkljr.  Dig.  412 ; 
Boughner  v.  Black,  83  Ky.  521 ;  Gos- 
sard  v.  Ferguson,  54  Ind.  520 ;  Mc- 
Mannus  v.  Smith,  53  Ind.  211  ;  Wood- 
ruff V,  Garner,  27  Ind.  4 ;  89  Am.  Dec. 
477 ;  Perkins  v.  Port  Washington,  37 
Wis.  177  ;  Inglis  v.  Patterson,  36  Wis. 

373. 

The  amount  recoverable  m  an  action 
for  a  sum  fixed  by  an  agreement  as 
liquidated  damages,  may  be  reduced,  by 
proving  that  a  portion  of  the  consid- 
eration expressed  in  the  agreement  has 
not  been  paid.  For  such  portion,  de- 
fendant has  a  cause  of  action  arising 
out  of  the  same  transaction,  and  may 
offset  it  as  a  counterclaim  against 
plaintiffs  claim  for  damages.  Baker 
V,  Connell,  i  Daly  (N.  Y.)  469. 

Where  one  acting  under  an  employ- 
ment by  another,  since  deceased,  ob- 
tained possession  of  the  property 
of  the  deceased,  and  by  virtue  of  a 
power  of  attorney  made  an  assignment 
dating  it  back  to  a  time  when  the  de- 
ceased was  living,  it  is  a  transaction 
growing  out  of  the  employment,  al- 
though done  after  the  death  of  the 
client.  Lerche  v.  Brasher,  37  Hun  (N. 
Y.)385. 

2.  Conner  v.  Winton,  7  Ind.  523 ; 
McMahan  v.  Spinning,  51  Ind.  187 ; 
Thompson  v,  Toohey,  71  Ind.  296 ; 
Louisville,  etc.,  R.  Co.  r.  Thompson, 
18B.  Mon.  (Kv.)  735;  Mayor,  etc.,  of 
N.  Y.  V.  Parker  Vein  Steamship  Co.,  8 
Bosw.  (N.  Y.)  300  ;  and  see  Lovejoy  v. 
Robinson,  8  Ind.  399. 

In  an  action  upon  contract,  the  de- 
fendant's claim  that  a  second  contract 
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covering  the  provisions  of  the  first,  and 
designed  to  be  substituted  in  its  place, 
has  been  fully  performed  whereby 
platntif)*s  cause  of  action  is  extin- 
guished, arises  out  of  the  contract  or 
transaction  set  forth  in  the  complaint, 
and  may  be  set  up 'as  a  counterclaim  by 
supplemental  answer.  Corrigan  v.  Rit- 
ter  (Supreme  Ct),  15  N.  Y.  Supp.  163. 

A  right  to  redeem  the  mortgaged 
premises  and  to  have  a  deed,  which 
was  in  fact  a  mortgage,  canceled  and  a 
mortgage  satisfied,  may  be  set  up  by  a 
defendant  as  a  counterclaim  in  a  fore- 
closure action.  Bernheimer  v.  Willis, 
II  Hun  (N.Y.)  16. 

In  an  action  against  partners  for 
services  rendered,  plairvtiff  alleged  a 
contract  for  a  certain  amount  per  month 
and  board.  Defendants  denied  the  con- 
tract, and  one  of  them,  alleging  that 
the  plaintiff  boarded  with  him,  set  up 
a  counterclaim  therefor.  It  was  held, 
that,  having  denied  the  contract  set  up 
in  the  petition,  defendant  could  not 
pretend  that  the  counterclaim  arose  out 
of  the  transaction  alleged  in  the  peti- 
tion.   Jenkin«  v.  Barrows,  73  Iowa  438. 

3.  Barhyte  v.  Hughes,  33  Barb.  (N. 
N.)  320;  Xenia  Bank  v.  Cee,  2  Bosw. 
(N.Y.)  694;  Ritchie  x\  Hay  ward,  71 
Mo.  560. 

Every  contract  may  be  said  to  be  a 
transaction,  but  every  transaction  is 
not  a  contract.  Xenia  v.  Lee,  2  Bosw. 
(N.  Y.)  694. 

The  term  *'  transaction  ^  is  more  ex- 
tensive than  cause  of  action,  or  subject 
of  the  action,  for  out  of  it  the  defend- 
ant's cause  of  action  is  said  to  arise. 
Pomeroy  on   Rem.  (2d  ed.)  818,  §  774. 

4.  Barker  v,  Walbridge,  14  Minn. 
469;  Bernheimer  v.  Willis,  11  Hun  (N. 
Y.)  16;  Walker  v.  Wilson,  13  Wis. 
522 ;  Hall  V.  Gale,  14  Wis.  54. 

Where  the  transactions  connected 
with  several  conveyances  of  land,  a?  al- 
leged in  the  answer,  appear  to  be  con- 
nected and  continuous,  they  must  b€ 
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ness  negotiation  between  the  parties,*  and  must  be  held  to  in- 
clude all  the  facts  and  circumstances  out  of  which  the  injury 
complained  of  arose,  and  if  these  facts  and  circumstances  also 
furnish  to  the  defendant  aground  of  complaint  or  cause  of  action 
against  the  plaintiff,  the  defendant  will  be  entitled  to  present  it 
as  a  counterclaim.* 

A  cause  of  action  for  fraud  in  inducing  a  contract  or  transaction, 
arises  out  of  the  transaction  set  forth  in  the  complaint  in  an 
action  brought  thereon  ;*  and  an  allegation  of  mistake,  with  a 


regarded  as  part  of  one  transaction, 
and  they  may  be  properly  pleaded  as  a 
defense"  to  the  action.  State  v.  Smith, 
14  Wis.  564. 

In  an  action  on  one  of  several  notes 
secured  by  mortgage,  after  foreclosure 
for  default  in  payment  of  another  of 
the  notes,  an  answer  setting  up  the  in- 
validity of  the  foreclosure  and  asking 
to  redeem,  is  a  valid  counterclaim. 
Fonts  r.  Mann,  15  Neb.  172. 

Where  two  brothers  enter  into  an 
oral  contract  with  their  mother  for  her 
support  for  the  remainder  of  her  life, 
and  afterwards  enter  into  a  written 
contract  for  the  same  purpose,  in  a 
suit  brought  by  the  one  against  the 
other  to  recover  one-half  the  amount 
expended  by  him  in  excess  of  that  ex- 
l)ended  by  the  other  under  said  written 
contract,  the  defendant  may  counter- 
claim for  one-half  the  amount  pre- 
viously expended  by  him  in  excess  of 
that  expended  by  the  plaintiff  under 
the  former  oral  contract.  Heath  v. 
Heath,  31  Wis.  223. 

1.  Barhyte  v.  Hughes,  33  Barb.  (N. 
Y.)  330;  Barker  v.  Walbridge,  14 
Minn.  469. 

A  transaction  involves  the  operation 
of  at  least  two  minds.  Rothchilds  v. 
Whitman,  57  Hun  (N.  Y.)  135. 

In  an  action  to  set  aside  a  deed  of 
real  property  and  a  contract  to  recon- 
vey,  the  transaction  set  forth  as  the 
foundation  of  the  plaintiffs  claim  is 
the  execution  of  the  deed  and  the  con- 
tract. Barnes  v,  Gilmore,  6  Civ.  Pro. 
Rep.  (N.  Y.)  286. 

In  an  action  brought  by  a  broker  for 
the  loss  on  stock  purchased  for  a 
minor,  who  afterwards  repudiated  the 
transaction,  the  minor  is  entitled  to 
counterclaim  the  amount  deposited  by 
him  with  the  broker  to  cover  margins. 
Heath  V.  Mahoney,  12  N.  Y.  Wkly. 
Dig.  414. 

1  Ritchie  v,  Hayward,  71  Mo.  560 ; 
Woodruff  t>.  Garner,  27  I nd.  4;  89  Am. 
Dec.  477;  Tinsley  v.  Tinsley,   15   B. 


Mon.  (Ky.)  454;  Moody  ^^  Moody,  16 
Hun  (N.  Y.)  189;  Harlock  v.  LeBaron, 
I  Civ.  Pro.  Rep.  (N.  Y.)  168;  Michel 
V,  Halheimer  (Supreme  Ct),  10  N.  Y. 
Supp.  489. 

A  petition  setting  forth  that  the  de- 
fendants came  into  the  possession  of 
certain  sacks  belonging  to  the  plain- 
tiffs, and  wrongfully  converted  them 
to  their  own  use,  sets  forth  a  transac- 
tion in  a  legal  sense,  although  no  con- 
tract is  therein  set  forth.  Ritchie  v. 
Hayward,  71  Mo.  560. 

Where  a  municipal  corporation 
brings  suit  to  rescind  an  executory 
agreement  for  a  lease  under  which  it 
has  occupied,  on  the  ground  that  fraud 
was  practiced  in  procuring  the  cor- 
poration to  take  it,  the  landlord  may 
set  up  a  counterclaim  for  rent  accrued 
by  such  occupancy.  The  proposed 
lease,  and  resolution  of,  the  corpora- 
tion to  accept  it,  are  regarded  as  **  the 
transaction  "  constituting  the  founda- 
tion of  plaintiff's  claim.  Mayor,  etc., 
of  N.  Y.  v.  Wood,  4  Abb.  Pr.  N.  S. 
(N.  Y.)  332;  Wood  V.  Mayor,  etc.,  of 
N.  Y.,  3  Abb.  Pr.  N.  S.  (N.  Y.)  467. 

3.  Thomson  v.  Sanders,  118  N.  Y. 
258;  Burton  v,  Stewart,  3  Wend.  (N. 
Y.)  236;  20  Am.  Dec.  692 ;  Spalding  v. 
Vandercock,  2  Wend.  (N.  Y.)  431; 
Love  V,  Oldham,  22  Ind.  51;  Vail  v. 
Jones,  31  Ind.  467 ;  Allen  v,  Shackel- 
ton,  15  Ohio  St.  145;  Moberly  t*.  Alex- 
ander, 19  Iowa  162;  More  v.  Rand,  60 
N.  Y.  208;  Bruce  v.  Burr,  67  N.  Y.  237; 
Wilson  V.  Hughes,  94  N.  Car.  185; 
Walsh  V.  Hall,  66  N.  Car.  233;  and  see 
Litchult  V,  Treadwell,  7  N.  Y.  Wklv. 
Dig-  83»  affirmed  in  74  N.  Y.  603; 
Moody  t;.  Moodv,  16  Hun  (N.  Y.)  189; 
Betz  v.  Peter,  3'N.  Y.  Wkly.  Dig.  517; 
Carpenter .  v.  Manhattan  L.  Ins.  Co., 
93  N.  Y.  ^^2;  Kelly  v.  Bernheimer,  3 
Thomp.  &  C.  (N.  Y.)  140;  Allaire  v, 
Whitney,  i  Hill  (N.  Y.)484;  Brown  v. 
Tuttle,  66  Barb.  (N.  Y.)  169;  Beecker 
V.  Vrooman,  13  Johns.  (N.  Y.)  302; 
Rothschild   v.    Mack,    115    N.   Y.    i ; 


393 


Ck>iinterolaim. 


SET-OFF. 


Salgeot  of  ConnteKlum. 


demand  for  reformation  or  correction,  is  a  valid  counterclaim  in  an 
action  based  upon  the  transaction,  with  reference  to  which  the 
mistake  was  made.*  Damages  for  the  negligent  or  wrongful  per- 
formance of  a  contract  or  of  a  service,  may  be  set  up  in  an  action 
to  recover  compensation  therefor,  or  for  a  breach  thereof;*  and  a 


More  V.  Rand,  60  N.  Y.  208;  WaUh 
V,  Hall,  66  N.  Car.  233;  House  v,  Mar- 
shall, 18  Mo.  368;  Morrison  x\  Kramer, 
58  Ind.  38;  Hoffa  v,  Hoffman,  33  Ind. 
172;  Pierce  f .  Tiersch,  40  Ohio  St.  168. 
But  see  Jones  v.  Moore,  42  Mo.  413; 
Pass  V.  Pass,  109  N.  Car.  484. 

Fraud  in  procuring  an  agreement  in 
liquidation  between  a  corporation  and 
its  creditors  is  no  defense  to  an  action 
by  the  trustees,  in  liquidation  against  a 
creditor  of  the  corporation  upon  a  note 
given  by  him  to  them,  after  the  execu- 
tion of  the  liquidation  agreement  for 
property  bought  by  him  from  such  trus- 
tees.   Otis  V.  Shantz,  128  N.  Y.  45. 

Where  property  was  sold,  and  the 
grantor  afterwards  executed  another 
deed  of  the  same  property  to  another 
person,  who  first  recorded  his  deed,  it 
was  held  in  an  action  by  the  prior 
grantor  brought  tg  set  aside  the  second 
deed,  as  a  cloud  upon  his  title,  that  the 
defendants  might  allege  and  prove  ad  a 
counterclaim  that  the  plaintiff's  deed 
was  fraudulently  procured  and  ask  to 
have  the  same  set  aside.  Moody  v. 
Moody,  16  Hun  (N.  Y.)  189. 

In  an  action  to  recover  a  balance  due 
upon  a  contract  for  sale  of  two  separate 
patent  processes,  described  in  a  single 
written  agreement,  for  an  entire  sum 
payable  in  installments,  the  vendee  is 
entitled  to  set  off  damages  arising  out  of 
the  vendor^s  representations  as  to  one 
of  the  processes,  although  the  other 
proves  to  be  more  valuable  than  the 
price  paid  for  both.  Rawley  v.  Wood- 
ruff, 2  Lans.  (N.  Y.)  419. 

Fraud  inducing  a  contract  may  be 
used  either  as  a  counterclaim  or  a 
cross-demand,  or  as  a  defense  in  an  ac- 
tion upon  the  contract.  Coe  v.  Lind- 
ley,  32  Iowa  437. 

1.  Andrews  t'.  Gillespie,  47  N.  Y.487; 
McKee  v.  U.  S.,  12  Ct.  of  CI.  504; 
Sample  v,  Rowe,  24  Ind.  208;  Charlton 
V.  Tardy,  28  Ind.  452;  Born  v.  Schoen- 
keisen,  no  N.  Y.  55;  and  see  Terre 
Haute,  etc.,  R.  Co.  v.  Pierce,  95  Irfd. 
496 ;  Hicks  v,  Sheppard,  4  Lans.  ( N. 
Y.)  335;  Bruce  v.  Burr,  67  N.  Y.  237; 
Garrett  v.  Love,  89  N.  Car.  205. 

In  a  suit  by  the  grantor  to  rescind  a 
conveyance  of  land,  on  the  ground  of 


fraudulent  representations,  the  defend- 
ant set  up  a  special  denial  of  the  fraud 
alleged,  and  a  counterclaim,  deriving 
the  alleged  fraud,  and  averring  thai  the 
plaintiff  wrongfully  kept  the  defendant 
out  of  possession,  and  praying  judg- 
ment for  possession,  and  rents  and 
profits.  Held,  on  demurrer,  that  the 
counterclaim  was  good.  Woodruff  r. 
Garner,  27  Ind.  4;  89  Am.  Dec.  477. 

DiBtlnctlon  Between  Fraud  and  Mis- 
take.— A  cause  of  action  based  on 
fraud  in  the  execution  of  a  written  con- 
tract, is  distinct  from  that  founded  on  a 
mistake  merely,  and  it  is  not  competent 
upon  the  trial-  to  make  a  substitution  of 
one  for  the  other.  Dudley  v,  Scranton, 
57  N.  Y.  424. 

2.  Wadley  v.  Davis,  63  Barb.  (K. 
Y.)  500;  Stoddard  v.  Treadweli,  26 
Cal.  294;  Page  v.  Ford,  12  Ind.  46; 
Morrison  v.  Kramer,  58  Ind.  38;  Har- 
lan T».  St.  Paul,  etc.,  R.  Co.,  31  Minn. 
427;  Gleadell  v.  Thomson,  56  N.  Y. 
194;  Harlock  i'.  Le  Baron,  i  Civ.  Pro. 
Rep.  (N.  Y.)  16S;  Ayres  r.  OTarrell, 
4  Robt.(N.  Y.)  668;  Lercher.  Brasher, 
37  Hun  (N.  Y.)  38s;  Lancaster,  etc^ 
Mfg.  Co.  r.  Colgrate,  12  Ohio  St.  344; 
and  see  Starbird  v.  Barrons,  43  N.  Y. 
200;  Merlette  v.  North  &  East  River 
Steamboat  Co.,  13  Daly  (N.  Y.)  114; 
Zigler  V.  McClellan,  15  Oregon  49g; 
Berkey,  etc..  Furniture  Co.  t'.  Haw:all. 
123  Ind.  502;  Wheelock  i'.  Pacific  Pneu- 
matic Gas  Co.,  51  Cal.  223;  Butler  r. 
Titus,  13  Wis.  429:  Bvrne  v.  Weeks,  4 
Abb.  App.  Dec.  (N.  Y.)657;  Merrick 
V,  Gordon,  20  N.  Y.  93;  Ogden  i-.  Cod- 
dington,  2  E.  D.  Smith  fN.  Y.)  317. 
But  see  Barker  z'.  Knickerbocker  L. 
Ins.  Co.,  24  Wis.  630. 

In  an  action  by  a  common  carrier  for 
freight  on  a  cargo  of  wine,  where  the 
defendant  sets  up  a  counterclaim  for 
loss  by  leakage  of  the  casks,  and 
there  is  no  evidence  that  the  loss  oc- 
curred before  the  commencement  of 
the  voyage,  it  is  error  in  the  court  to 
reject  evidence  of  the  value  of  the 
wine  at  the  port  of  destination.  Krohn 
V,  Oechs,  48  Barb.  (N.  Y.)  127. 

In  an  action  for  rent  a  cause  of  ac- 
tion for  taking  defendant's  good.«i 
and    holding      them     for,    or    apply- 
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demand  for  services  or  for  a  breach  of  contract,  may  be  set  up  in 
an  action  for  the  negligent  or  wrongful  performance  thereof.* 

Demands  arising  out  of  matters  only  incidentally  connected 
with  the  transaction  set  forth  in  the  complaint,  however,  and  con- 
stituting no  part  of,  and  not  inseparable. from  it,  are  not  proper 
subjects  of  counterclaim,*  and  a  personal  tort,  or  a  wrong  caused 
by  acts  of  violence  or  fraud,  is  not  a  transaction.*  Contrary 
causes  of  action  for. tort  cannot  be  said  to  arise  out  of  the  same 


ing  them  on  the  rent  sued  for,  is  to  be 
deemed  as  arising  out  of  the  same 
transaction,  within  the  rule  as  to  coun- 
terclaim. Littman  v.  Coulter,  23  Abb. 
N,  Cas.  (N.  Y.)  60. 

1.  Griffin  v.  Moore,  52  Ind.  295 ; 
Judah  V.  Vincennes  University,  16  Ind. 
56;  Sponenbarger  v,  Lemert,  23  Kan. 
55;  Kilpatrick  v.  Dean,  3  N.  Y.  Supp. 
60;  Starbird  v.  Barrows,  43  N.  Y.  200; 
Lapham  v.  Osborne,  20  Nev.  168. 

Opposing  demands  on  contract  and 
for  tort  may  arise  out  of  the  same 
transaction-.  Bitting  v,  Thaxton,  72 
N.  Car.  541. 

A^efendant  may  set  up  as  a  counter- 
claim, the  plaintiffs  indebtedness  to 
him  for  board,  etc.,  in  an  action  against 
him  for  a  loss  of  goods  of  the  defend- 
ant upon  his  liability  as  a  boarding 
house  or  hotel  keeper.  Harris  v. 
Curet,  9  Abb.  Pr.  N.  S.  (N.  Y.)  109. 

Set  Off  of  Part  of  Demand. — where 
stock  is  held  as  collateral  security  for  a 
loan  and  divided  into  several  lots,  one 
of  which  is  separately  converted,  in  an 
action  for  the  conversion,  the  pledgee 
may  set  off  against  the  plaintiff's 
claim,  a  portion  of  the  debt  bearing 
the  same  proportion  to  the  whole  debt, 
as  the  part  converted  bears  to  the  value 
of  all  the  stock  pledged^  New  York, 
etc.,  R.  Co.  V.  Davies,  38  Hun  (N.  Y.) 

477- 

a.  See  Sharp  v.  Kinsman,  18  S.  Car. 
108;  Gallup  V.  Albany  R.  Co.,  7  Lans. 
(N.  Y.)  471 ;  Barker  v,  Piatt  (Supreme 
Ct.),  I  N.  Y.  Supp.  416;  Elwell  v, 
Skiddj,  8  Hun  (N.  Y.)  73;  Mayor, 
etc,  of  N.  Y.  t;.  Parker  Vein  Steam- 
ship Co.,  12  Abb.  Pr.  (N.  Y.)  300;  21 
How.  Pr.  (N.  Y.)  289;  Brugman  v. 
Burr,  30  Neb.  406;  Drake  v.  Cockroft, 
4  E.  D.  Smith  (N.  Y.)  34;  Dole  v.  Mc- 
Graw,  71  Mich.  106;  Hiner  v.  Newton, 
30  Wis.  640;  Mulberger  v.  Koenig,  62 
Wis.  558. 

Damages  for  an  alleged  illegal  at- 
tachment are  in  no  way  connected  with 
the  transaction  set  forth  in  the  com- 
plaint in  the  action  in  which  the  at- 
tachment was  issued.   Nolle  z\  Thomp- 


son, 3  Mete.  (Ky.)  121;  Wangenheim 
V.  Graham,  39  Cal.  169;  Heinbrock  v. 
Stark,  53  Mo.  588;  Reed  v.  Chubb,  9 
Iowa  178;  Carver  r.  Shelly,  17  Kan. 
472 ;  Powell  V.  Geisendorfi,  23  Kan. 
538 ;  Kramer  v.  Thomson  -  Houston 
Electric  Light  Co.,  95  N.  Car.  277. 
But  see  Town  v,  Bringolf,  47  Iowa  133. 

Such  (famages  may  be  set  off  if  the 
attachment  amounts  to  a  breach  of  the 
contract  sued  upon.  Wangenheim  v, 
Graham,  39  Cal.  169. 

In  an  action  on  a  quantum  meruit 
for  personal  services,  the  defendant 
cannot  set  off  damages  arising  from 
his  being  compelled  to  surrender  to 
his  landlord  his  lease  of  the  premises 
on  which  the  plaintiff  had  been  en- 
gaged to  work,  because  the  latter  had 
violated  his  contract^  such  damage  not 
being  a  direct  consequence  of  the 
plaintiff's  violation  "of  his  contract. 
Hartman  r.  Rogers,  69  Cal,  643. 

8.  Barhyte  v.  Hughes,  33  Barb.  (N. 
Y.)  320;  Rothschild  r.  Whitman,  57 
Hun  (N.  Y.)  135 ;  People  x).  Denison, 
84  N.  Y.  272;  Schnaderbeck  v.  Worth, 
8  Abb.  Pr.  (N.  Y.)  37;  Fellerm^n  v. 
Dolan,  7  Abb.  Pr.  (N.  Y.)  395,  note; 
Ward  V,  Blackwood,  48  Ark.  39(6;  Mac- 
Dougall  r.  Maguire,  35  Cal.  274 ;  95 
Am.  Dec.  98 ;  Waugenhein  r.  Graham, 
39  Cal.  169;  Steinhart  v.  Pitcher,  20 
Minn.  102;  Marks  t'.* Tompkins  (Utah, 
1891),  27  Pac.  Rep.  6;  and  see  Kilpat- 
rick V.  Dean,  3  N.  Y.  Supp.  60;  Levy 
V.  Bend,  i  E.  D.  Smith  (N.  Y.)  169; 
Lovejoy  v,  Robinson,  8  Ind.  399; 
Humphrey  t^.  Merritt,  51  Ind.  197. 

In  an  action  against  a  railroad  com- 
pany for  negligently  running  over  and 
killing  plaintiff's  cow,  damages  sus- 
tained by  the  engine  on  account  of 
striking  the  cow  cannot  be  pleaded  as 
a  counterclaim,  on  the  theory  that 
plaintiff  negligently  permitted  the  cow 
to  go  on  the  track,  since  the  negligence 
of  the  defendant  and  that  of  the  plain- 
tiff are  independent  torts,  and  do  not 
grow  out  of  the  same  "transaction." — 
Lake  Shore,  etc.,  R.  Co.  v.  Van  Auken 
(Ind.  1891),  27  N.  E.  Rep.  119. 
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transaction,*  and  the  fact  that  one  tort  may  be  consequent  upon 
another  does  not  so  connect  them  that  they  may  be  blended  in 
the  same  action.* 

Where  the  cause  of  action  in  favor  of  the  defendant  clearly 
arises  out  of  the  transaction  which  was  the  foundation  of  the 
plaintiff's  demand,  it  may  be  set  up  as  a  counterclaim,  irrespect- 
ive of  the  form  of  action  adopted  by  the  plaintiff.* 

c.  Pauses  of  Action  Connected  with  the  Subject  of 
THE  Action. — In  actions  in  which  either  a  contract  or  a  trans- 
action which  is  not  a  contract,  is  set  forth  as  the  foundation  of 
the  plaintiff 's  claim,  counterclaims  may  be  interposed  which 
neither  arise  out  of  the  same  contract  nor  out  of  the  same  transac- 
tion, if  they  are  connected  with  the  subject  of  the  action.*  The 
subject  of  an  action  is  either  the  property  which  is  thereby  sought 


1.  Askins  v.  Hearns,  3  Abb.  Pr.  (N. 
Y.)  184;  Carpenter  v,  Manhattan  L. 
Ins.  Co.,  22  Hun  (N.  Y.)  52;  Murden 
V.  Priment,  i  Hilt.  (N.  Y.)  75;  Schna- 
derbeck  v.  Worth,  8  Abb.  Pf.  (N.  Y.) 
37;  Barhjte  t\  Hughes,  33  Barb.  (N. 
Y.)  320;  Henrj  v  Henry,  3  Robt.  (N. 
Y.)  614;  17  Abb.  Pr.  (N.  Y.)4ii;  Fel- 
lerman  v.  Dolan,  7  Abb.  Pr.  (N.  Y.) 
395,  note;  MacDougall  v.  Maguire,  35 
Cal.  274;  95  Am.  Dec.  98;  Keller  v, 
Goodrich  Co.,  117  Jnd.  556;  Conner  v. 
Winton,  7  Ind.  523';  Slayback  v,  Jones, 
9  Ind.  470;  Shelly  v.  Vanarsdoll,  23 
Ind.  543;  Roback  v.  Powell,  36  Ind. 
515;  Lapham  v,  Osborne,  20  Nev.  16S; 
and  see  Hess  v.  Young,  59  Ind.  379; 
Front  V.  Hardin,  56  Ind.  165 ;  26  Am. 
Rep..  18. 

A  counterclaim  for  damages  arising 
from  a  personal  tort  cannot  be  sus- 
tained.    Conner  v.  Winton,  7  Ind.  523. 

The  defendant's  cause  of  action  does 
not  arise  out  of  the  plaintiff's  cause  of 
action,  when  it  caqnot  even  exist  con- 
sistently with  it.  Woodruff  z\  Garner, 
27  Ind.  4;  89  Am.  Dec.  477. 

In  Kentucky,  however,  it  has  been 
held  that  in  an  action  for  an  assault 
and  battery  the  defendant  may  be  the 
party  most  aggrieved,  and  the  one  that 
is  actually  entitled  to  relief.  -  If  so,  he 
can  maintain  an  action  against  the 
plaintifT,  and,  having  been  sued  by  him, 
has  a  right  to  seek  redress  against  him 
by  his  cross-action  in  the  form  of  a 
counterclaim.  Slone  v.  Slone,  2  Mete. 
(Ky.)  339. 

2.  Lovejoy  V.  Robinson,  8  Ind.  399; 
Terre  Haute,  etc.,  R.  Co.  z\  Pierce,  95 
Ind.  495;  McDougall  v.  Maguire,  35 
Cal.  274 ;  95  Am.  Dec.  98.  But  see  to 
the  contrary,  Heigle  v,  Willis,  50  Hun 
(N.  Y,)  ?88;  McArthur  t;.  Green  Bay, 


etc..  Canal  Co.,  34  Wis.  139;  Walsh  v. 
Hall,  66  N.  Car.  233.  And  see  Simkins 
7'.  Columbia,  etc.,  R.  Co.,  20  S.  Car. 
258;  19  Am.  &  Eng.  R.  Cas.  467;  Terre 
'  Haute,  etc.,  R.  Co.  v.  Pierce,  95  Ind. 
495;  Tarwater  v.  Hannibal,  etc.,  R. 
Co..  42  Mo.  193. 

In  Pacific  Express  Co.  v.  Malin,  133 
U.  S.  531,  it  was  held  that  a  counter- 
claim in  an  action  for  tort  which  is 
founded  on  the  converse  of  the  same 
cause  of  action  as  that  counted  on  bj 
the  plaintiff  may  be  allowed. 

In  an  action  against  a  tenant  for  car- 
rying away  certain  articles,  forming 
part  of  the  property  leased,  a  counter- 
claim for  the  value  of  articles  owned  by 
the  defendant,  but  which  plaintiff  re- 
fused to  allow  him  to  remove  when  he 
surrendered  possession  of  the  premises, 
is  good.     Vilas  v.  Mason,  25  Wis.  310. 

8.  Ritchie  v.  Hay  ward,  71  Mo.  560; 
McAdow  V.  Ross,  53  Mo.  199;  Thomp- 
son V.  Kessel,  30  N.  Y.  383 ;  Cham- 
boret  T'.  Cagney,  2  Sweeny  (N.  Y.)  378. 

A  contract  may  be  the  foundation  of 
the  plaintiff's  claim,  although  the  ac- 
tion does  not  arise  on  the  contract, 
and  in  all  such  cases  a  counterclaim, 
whether  it  be  a  cause  of  action  legal  or 
equitable,  arising  out  of  the  same  con- 
tract, may  be  set  up  by  the  defendant 
Xenia  Bank  v.  Lee,  2  Bosw.  (N.  Y.) 
694. 

4.  Xenia  Bank  v.  Lee,  2  Bosw.  (N. 
Y.)  694;  Chamboret  v,  Cagney,  a 
Sweeny  (N.  Y.)  378;  Lawrence  r. 
Bank  of  the  Republic,  3  Robt.  (N.  Y.) 
142 ;  Carpenter  f.  Manhattan  L.  Ins. 
Co.',  22  Hun  (N.  Y.)  49;  Sigler  v. 
Hidy,  56  Iowa  504;  Barker  v.  Wal- 
bridge,  14  Minn.  469. 

In  Indiana^  it  is  held  that  a  counter- 
claim  may   be    maintained   where    it 
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to  be  recovered  or  alleged  to  be  injured,*  or  a  violated  right  or 
the  right,  to  enforce  or  maintain  which,  the  action  is  brought.* 
The  words  "  subject  of  action  "  should  be  construed  to  refer  to 
the  origin  and  ground  of  the  plaintiff's  right  to  recover  or  obtain 
the  relief  sought,  rather  than  as  relating  to  the  thing  itself,  about 
which  the  controversy  has  arisen.* 

The  relation  to  or  connection  with  the  subject  of  the  action 
must  be  immediate  and  direct,  and  something  that  the  parties  can 
be  assumed  to  have  contemplated  in  their  dealings  with  each 


reaches  the  object  of  the  action.  Tabor 
V,  Mackkee,  58  Ind.  290;  Grimes  v. 
Duzan,  32  Ind.  361 ;  Emil^  v.  Harding, 
53  Ind.  102  ;  Standley  v.  Northwestern 
Mut.  L.  Ins.  Co.,  95  Ind.  254;  Gossard 
r.  Ferguson,  54  Ind.  519;  Stilwell  v, 
Chappell,  30  Ind.  72 ;  Woodruff  v. 
Garner,  27  Ind.  4 ;  89  Am.  Dec.  477. 

1.  Glen,  etc.,  Mfg.  Co.  v.  Hall,  61  N. 
Y.  226;  Mayor,  etc.,  of  N.  Y.  x\  Parker 
Vein  Steamship  Co.,  12  Abb.  Pr.  (N. 
Y.)  300;  Carpenter  v.  Manhattan  L. 
Ins.  Co.,  93  N.  Y.'  552 ;  McAdow  v. 
Ross,  53  Mo.  199;  Jones  z\  Moore,  42 
Mo.  413;  Davis  v,  Davis,  9  Mont.  267; 
Thompson  v.  Kessel,  30  N.  Y.  383; 
Adams  v.  Loom  is,  54  Hun  (N.  Y.)  638 ; 
Grange  r.  Gilbert,  10  Civ.  Pro.  Rep. 
(N.  Y.)  98;  Cornelius  v,  Kessel,  58 
Wis.  237. 

A  subject  is  that  on  which  any 
operation,  mental  or  material,  is  per- 
formed. Glen,  etc.,  Mfg.  Co.  v.  Hall, 
61  N.  Y.  226. 

In  an  action  to  set  aside  a  deed  of 
real  property,  the  subject  of  the  action 
is  the  real  estate  in  question.  Barnes 
V.  Gilmore,  6  Civ.  Pro.  (N.  Y.)  286. 

In  an  action  for  the  foreclosure  of  a 
junior  mortgage,  the  subject  of  the 
action  is  the  mortgage  and  the  prop- 
erty covered  by  it,  which  embraces 
that  covered  by  the  senior  mortgage, 
and  the  purpose  of  the  action  is  to 
foreclose  the  mortgage  and  sell  the 
property.  Metropolitan  Trust  Co.  v. 
Tonawanda,  etc.,  R.  Co.,  43  Hun  (N. 
Y.)  521. 

2.  Pomerov  on  Rem.  (2d  ed.)  819, 
§77<:;  Glen,  etc.,  Mfg.  Co.  v.  Hall,  61 
N.  Y.  226;  Mayor,  etc.,  of  N.  Y.  r. 
Parker  Vein  Steamship  Co.,  12  Abb. 
Pr.  (N.  Y.)  300. 

The  subject  of  an  action  by  a  land- 
lord against  a  tenant  to  recover  rent, 
is  the  rent  or  money  due  upon  the  con- 
tract of  hiring;  the  compensation  for 
the  use  and  occupation.  An  interfer- 
ence with  the  possession  and  eviction, 
total  or  partial  and  unlawful  injury  to 


the  premises  in  violation  of  the  agree- 
ment of  letting,  would  giye  the  defend- 
ant a  claim  for  damages  connected  with 
the  subject  of  the  action,  so  as  to  con- 
stitute a  counterclaim,  but  a  mere  tres- 
pass by  the  landlord  is  not  fhus  con- 
nected with  the  subject  of  the  action* 
Drake  v.  Cockroft,  4  E.  D.  Smith  (N. 
Y.)  34. 

In  an  action  by  a  wife  for  divorce, 
and  to  be  protected  in  her  rights  to 
land,  the  husband  cannot,  by  cross- 
petition,  ask  to  have  the  deed  of  the 
land,  which  was  made  to  the  wife  and 
her  bodily  heirs,  reformed  in  favor  of 
the  husband  and  his  child  by  former 
marriage,  such  relief  must  be  through 
counterclaim.  Grimes  v.  Grimes,  88 
Ky.  20. 

3.  Cdllier  v.  Erwin,  3  Mont.  142 ; 
Bazemore  r.  Bridgers,  105  N.  Car.  iqi; 
Barker  v,  Piatt  (Supreme  Ct.),  i  N.  Y. 
Supp.  416;  Grange  v,  Gilbert,  10  Civ. 
Pro.  Rep.  (N.  Y.)  98;  R.  F.  H.  v.  S. 
H.,  40  Barb.  (N.  Y.)  o;  and'  see  Ed- 
gerton  v.  Page,  20  N.  Y.  281;  O'Brien 
V.  Garniss.  25  Hun  (N.  Y.)  446.  . 

The  subject  of  an  action  is  the  facts 
constituting  the  cause  of  action.  Cham- 
boret  V,  Cagney,  2  Sweeny  (N.  Y.)  378; 
Lehmair  v.  Griswold,  40  N.  Y.  Super^ 
Ct.  100  ;  and  see  Standley  v.  North- 
western Mut.  L.  Ins.  Co.,  95    Ind.  254. 

The  subject  of  the  actionals  the  plain- 
tiiT*s  main  primary  right  which  has 
been  broken,  and  by  means  of  whose 
breach  a  remedial  right  arises.  Pome- 
roy  on  Rem.  (2d  ed.)  1890^  ^  775. 

Where  the  plaintiff's  claim"  is  for 
rent  accruing  during  the  pendency  of 
an  injunction,  to  keep  the  plaintiff  out 
of  possession,  any  interference  by  plain - 
tiiT,  which  renders  the  defendant's 
possession  less  profitable,  is  a  ground 
of  counterclaim  arising  out  of  the  trans- 
action and  connected  with  the  plain- 
tiff's cause  of  action,  though  it  may 
amount  to  a  trespasiis  or  other  tort* 
Tinsley  v.  Tinsley,  15  B.  Mon.  (Ky.) 
4S4- 
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other,*  and  such  that  it  would  be  just  and  equitable  that  the  con- 
troversy between  the  parties  as  to  the  matters  alleged  in  the  com- 
plaint  and  in  the  counterclaim  should  be  settled  in  one  action  by 
one  litigation,  and  that  the  claim  of  the  one  should  be  offset 
against  or  applied  upon  the  claim  of  the  other.* 

It  is  not  enough  that  the  parties  are  the  same,  or  that  the  trans- 
actions  were  had  on  the  same  day  or  at  the  same  time.*  There 
must  be  some  legal  relationship  between  the  ground  of  recovery 
alleged  in  the  counterclaim,  and  the  matter  alleged  as  a'  cause  of 
action  by  the  plaintiff.*  A  separate  and  distinct  violation  of  the 
provisions  of  the  contract  sued  upon,**  or  a  violation  of  the  provi- 


1.  Pomerov  on  Rem.  (2d  ed.)  ^34,  ^ 
7i>4;  Louisville,  etc.,  R.Co.  v.  Thomp- 
son, 18  B.  Mon.  (Ky.)  735;  Akerly  v. 
V  ilas,  w  Wis.  88  ;  and  see  0*Brien 
V.  Garniss,  35  Hun  (N.  Y.)  446. 

In  Akerley  V.  Vilas,2i  Wis.  88,  it  was 
held  that  the  counterclaim  must  be  so 
connected  with  the  subject  of  the  action 
that  a  cross-bill  would  have  been  sus- 
tained, or  a  recoupment  allowed  under 
the  former  practice. 

In  an  action  brought  against  a  de- 
fendant to  recover  damages  for  divert- 
ing the  water  of  a  stream  from  the 
plaintiff's  land,  by  cutting  ditches  on 
the  defendant's  ^  land,  the  defendant 
cannot  set  up  as  a  counterclaim  a  de- 
mand for  the  violation  or  nonperform- 
ance by  the  plaintiff  of  an  agreement 
between  the  parties,  relative  to  the 
deepening  of  the  channel  of  the  stream 
through  their  respective  lands,  made  a 
long  time  prior  to  the  alleged  diversion 
of  the  water  by  the  defendant.  Patti- 
.son  V,  Richards,  22  Barb.  (N.  Y.)  143. 

a.  Carpenter  v,  Manhattan  L.  Ins. 
Co.,  93  N.  Y.552;  Glen,  etc.,  Mfg.  Co. 
V,  Hall.  61  N.  Y.  226;  Grange  v.  Gil- 
bert, 44  Hun  (N.  Y.)  9;  Moody  v. 
Moody,  16  Hun  (N.  Y.)  189;  Metropol- 
itan Trust  Co.  V.  Topawanda,  etc.,  R. 
Co.,  43  Hun  (N.  Y.)  521;  Lapham  v, 
Osborne,  20  Nev.  168. 

The  phrase  "connected  with  the 
subject  of  the  action  "  should  be  liber- 
ally construed,  in  order  to  prevent  mul- 
tiplicity of  *>  litigation.  Lawrence  v. 
Bank  of  the  Republic,  3  Robt.  (N.  Y.) 
142;  reversed  on  other  grounds  in  35 
N,  Y.  320;  Glen,  etc.,  Mfg.  Co.  v.  Hall, 
61  N.  Y.  226;  and  see  Shley  f.  Mar- 
•iliall,  29  N.  Y.  494;  Carpenter  v.  Man- 
hattan L.  Ins.  Co.,  22  Hun  (N.  Y.)  52; 
Lapham  v.  Osborne,  20  Nev.  168. 

In  Conaway  v.  Carpenter,  58  Ind. 
477,  it  was  held  in  a  foreclosure  action 
brought  to  foreclose  a  mortgage,  ia 
form   a   deed  absolute,   but   given  to 


secure  payment  of  a  debt,  that  an 
answer  alleging  that  the  defendant  had 
overpaid  the  indebtedness,  and  pray- 
ing judgment  for  a  return  of  the 
excess,  and  that  such  deed  maj  be 
declared  a  mortgage,  is  sufficient  as  a 
counterclaim  for  the  satisfaction  of  the 
jnortgage;  see  also  Bernheimer  v. 
Willis,  II  Hun  (N.  Y.)  16. 

8.  Standley  v.  Northwestern  Mut  L. 
Ins.  Co.,  95  Ind.  *354 ;  Simkins  v.  Co- 
lumbia, etc.,  R.  Co.,  20  S.  Car.  259;  19 
Am.  &  Eng.  R.  Cas.  467 ;  and  see  Lat- 
imer V.  Sullivan  (S.  Car.),  30  S.  Car. 
Ill ;  Latimer  v.  Mahaifey,  30  S.  Car. 
612. 

In  an  action  to  have  an  alleged 
forged  mortgage  canceled  as  a  cloud 
on  title,  it  cannot  be  set  up  as  a  coun- 
terclaim, that  the  money  advanced 
thereon  was  used  to  pay  off  a  prior 
genuine  mortgage,  and  that  the  de- 
fendant should  be  subrogated  to  the 
rights  of  the  first  mortgagee ;  he  must 
resort  to  a  new  action.  Byerly  r. 
Humphrey,  95  N.  Car.  151. 

4.  Standley  v.  Northwestern  Mut. 
L.  Ins.  Co.,  95  Ind.  254. 

In  an  action  for  trespass,  alleging 
injury,  destruction  and  carrying  awaj 
of  personal  property  in  aggravation  of 
damages,  the  defendant  cannot  set  up 
an  equitable  counterclaim  as  owner  in 
common  with  the  plaintiff  of  the  prop- 
erty injured  or  taken,  to  have  the  plain- 
tiff account  for  the  use  of  defendant's 
share  of  the  property,  and  to  have  the 
property  sold  and  the  proceeds  divided 
between  the  parties.  Tallman  :•. 
Barnes,  54  Wis.  181. 

In  an  action  to  enforce  a  lien  against 
a  judgment  debtor's  heirs  at  law,  a 
counterclaim  for  injury  to  real  estate 
cannot  be  allowed.  Lee  v.  Eure.  93 
N.  Car.  5. 

6.  See  Patton  v.  Royal  Baking  Pow- 
der Co.,  114  N.  Y.  I ;  Brown  v,  Buck- 
ingham, 11  Abb.  Pr.  (N.   Y.)  387;  El - 
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sions  of  a  contract  coUatecal  to,  but  inseparably  connected  with 
the  contract  in  suit,*  or  a  violation  of,  or  an  infringement  upon 
the  same  or  reciprocal  rights,*  or  a  right  or  a  claim  to  recover  that 


\ 


well  V.  Skiddy,  77  N.  Y.  280;  Bulkly  v. 
Healy,  sSHun  rN.  Y.)  608;  Nichols 
r.  Townsend,  7  Hun  (N.  Y.)  375; 
Dennis  v.  Belt,  30  Cal.  247;  Whee- 
lock  V.  Pacific  Pneumatic  Gas  Co.,  51 
Cal.  223;  Howe  Machine  Co.  f.  Reber, 
^  Ind.  4q8;  Stitwell  v.  Chappell,  30 
Ind.  72;  Cummings  v.  Pence  (Ind. 
1891),  27  N.  E.  Rep.  631;  Love  v,  Old- 
ham, 22  Ind.  51;  Norris  v,  Tharp,  65 
Ind.  47;  Kisler  v.  Tinder,  29  Ind.  270; 
Mills  zf,  Rosenbaum,  103  Ind.  152; 
Logan  V.  Tibbott,  4  Greene  (Iowa) 
389;  Donahue  v.  Prosser,  10  Iowa  276; 
Rogers  v.  Humphrey,  39  Me.  382; 
Smith  r.  Steinkamper,  x6  Mo.,  150; 
McKinnon  v.  Morrison,  104  N.  Car. 
354;  Cow  Run  Co.  V.  Lehmer,  41  Ohio 
St  384;  Walling  v.  Schwarzkopf,  7  N. 
Y.  Wkly.  Dig.  439;  Gleadell  v.  Thom- 
son, 56  bl.  Y.  194;  Bruce  v,  Welch,  6 
N.  Y.  St.  Rep.  617;  Dounce  V.  Dow,  57 
N.  Y,  16;  Natural  Gas  Co.  v.  Healy, 
3  W.  Va.  102;  Croningcr  v.  Paige,  48 
►Vis.  229;  Hall  V.  Gale,  14  Wis.  54; 
Schweickhart  v.  Stuewe,  71  Wis.  i; 
Batler  v,  Titus,  13  Wis.  429;  and  see 
Wilson  V.  Hughes,  94  N.  Car.  182 ; 
McKinnon  v.  Mcintosh,  98  N.  Car.  89; 
Hurst  V.  Everett,  91  N.  Car.  399. 

Such  a  cause  of  action  also  arises 
out  of  the  transaction  which  is  the 
foundation  of  the  plaintifiF's  cause  of 
action.  Baker  v,  Connell,  i  Daly  (N. 
Y.)  469. 

In  an  action  upon  a  promissory 
note,  damages  for  the  conversion  by 
the  holder  of  property  pledged  to  him 
as  security  for  the  payment  of  the  note, 
may  properly  be  pleaded  as  a  counter- 
claim. Cass  V,  Higenbotam,  100  .N. 
Y.  248. 

In  an  action  to  foreclose  a  mortgage 
for  purchase  money  of  land,  in  which 
a  personal  judgment  is  demanded  for 
any  deficiency  of  the  proceeds  of  sale 
to  pay  the  mortgage,  interest,  and 
costs,  a  breach  of  the  covenant  of  seisin 
in  plaintiff's  deed  of  the  premises  to 
defendant  is  a  proper  counterclaim. 
Merritt  v.  Gouley,  58  Hun  (N.  Y.)  372. 

1.  See  Louisville,  etc.,  R.  Co.  v. 
Thompson,  18  B.  Mon.  (Ky.)  735; 
Carptenter  v,  Butler,  13  N.  Y.  Wkly. 
Dig.  112;  Harlock  v.  LeBaron,  Civ. 
Pro.  Rep.  (N.  Y.)  i68;  Sandford  v, 
Travers,  40  N.  Y.  140;  Van  Brunt  v. 
Day,  81   N.  Y.  251;  Lowry  v.  Hurd,  7 


Minn.  356;  Allen  v.  Shackelton,  15 
Ohio  St.  145;  Hill  v.  Butler,  6  Ohio 
St.  207;  Coy  V.  Downie,  14  Fla.  544; 
Howe  Machine  Co.  v.  Reber,  66  Ind. 
498;  Mullendore  v.  Scott.  45  Ind.  113; 
Hembrock  v.  Stark,  53  Mo.  588; 
Moberly  v.  Alexander,  19  Iowa  162; 
Ainsworth  v,  Bowen,  9  Wis.  348;  Ra- 
cine Co.  Bank  v.  Keep,  13  Wis.  209; 
Jones  V,  Keyes,  16  Wis.  562;  Peterson 
V,  Johnson,  22  Wis.  21 ;  94  Am.  Dec. 
581;  Akerly  t;.'  Vilas,  15  Wis.  410; 
Eaton  V.  Tallmadge,  22  Wis.  526. 

In  an  action  for  wrongfully  taking 
possession  of  notes  belonging  to 
plaintiff,  and  wrongfully  receiving  the 
money  thereon,  a  counterclaim  for 
services  rendered  in  collecting  the 
notes  is  proper.  Birch  v.  Hall  (Su- 
preme Ct.),  3  N.  Y.  Supp.  747.* 

In  an  action  by  a  vendor  against  the 
vendee  to  foreclose  a  mortgage  given 
to  secure  a  balance  of  purchase  money, 
the  vendee  may  counterclaim  for  an 
unpaid  assessment  which  was  a  lien 
upon  the  land  at  the  time  of  his  pur- 
chase, and  have  the  amount  remaining 
unpaid  with  interest  deducted  from  the 
unpaid  purchase  money.  Craig  xk 
Heis,  30  Ohio  St.  550. 

a.  Vose  V.  Galpen,  18  Abb.  Pr.  (N. 
Y.)  96;  Glen,  etc.,  Mfg.  Co.  v.  Hall,  61 
N.  Y.  226;  Leslie  v,  Leslie,  11  Abb. 
Pr.  N.  S.  (N.  Y.)  311 ;  Snow  v.  Holmes, 
71  Cal.  142;  and  see  Grimes  v.  Grimes, 
88  Ky.  20;  Carpenter  v.  Manhattan  L. 
Ins.  Co.,  22  Hun  (N.  Y.)  49. 

A  cause  of  action  for  a  breach  of  the 
same  trust,  which  the  plaintiff  alleges 
the  defendant  broke,  is  connected  with 
the  subject  of  the  action,  and  a  proper 
subject  for  a  counterclaim.  Vose  v. 
Galpen,  18  Abb.  Pr.  (N.  Y.)  96. 

In  Glen,  etc.,  Mfg.  Co.  v.  Hall,  61 
N.  Y.  226,  a  claim  to  a  right  to  use  a 
trade  name  was  held  to  be  inseparably 
connected  -with  a  cause  of  action 
brought  against  the  party  claiming 
the  right  by  another,  to  enforce  a 
right  to  the  same  name  claimed  by 
him,  and  to  restrain  its  violation. 

DlToree. — In  an  action  for  divorce,  an 
answer  setting  up  countercharges  of 
the  same  character  in  favor  of  the  de- 
fendant, sets  up  a  counterclaim  requir- 
ing a  reply.  Leslie  v,  Leslie,  11  Abb. 
Pr.  N.  S."'(N.  Y.)  311;  Waltermire  v, 
Waltermire,  no  N,  Y.  183;  McNamara 
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which  the  plaintiflf  claims  to  have  been  injured  or  trespassed  upon,* 
or  injuries  to  property  or  property  rights  with  respect  to  which 
the  claim  of  the  plaintiff  is  asserted^  are  sufficiently  connected 
with  the  subject  of  the  action  to  constitute  a  good  counterclaim. 


T'.  McNamara,  2  Hilt.  (N.  Y.)  547; 
9  Abb.  Pr.  (N.  Y.)  18;  Anonymous, 
17  Abb.  Pr.  (N.  Y.)  48;  Fullmer 
T'.  Fullmer,  6  N.  Y.  Wkly.  Dig. 
22;  Finn  v,  Finn,  62  How.  Pr.  (N,  Y.) 
S3;  J.  W.  B.  V.  F.  D.  B.,  II  N.  Y.  Leg. 
t)b8.  ^50;  Owen  r.  Owen,  51  Ga.  526. 
But  see  R.  F.  H.  v.  S.  H.,  40  Barb. 
(N.  Y.)  9,  disapproved  in  Finn  v, 
Finn,  62  How.  Pr.  (N.  Y.)  83;  but 
charges  of  adultery  are  not  a  good 
counterclaim  in  an  action  for  a  separa- 
tion or  a  limited  divorce.  McNamara 
V.  McNamara,  2  Hilt.  (N.  Y.)  ^47;  9 
Abb.  Pr.  (N.  Y.)  18;  Henry  v,  Henry, 
3  Robt.  (N.  Y.)  614;  Burden  v.  Bur- 
dell,  2  Barb.  (N.  Y.)  473;  3  How.  Pr. 
(N.  Y.)  216;  Linden  v.  Linden,  36 
Barb.  (N.  Y.)  61 ;  Terhune  v.  Terhune, 
40  How.  Pr.  (N.  Y.)  258.  But  see 
Armstrong  v,  Armstrong,  27  Ind.  186. 
Nor  are  charges  of  cruelty  and  a 
prayer  for  a  limited  divorce  or  a 
separation,  in  an  action  for  an  absolute 
divorce.  Diddell  v.  Diddell,  3  Abb. 
Pr.  (N.  Y.)  167. 

1.  See  Whftlock  v,  Redford,  82  Ky. 
^90;  Jefferson vi lie,  etc.,  R.  Co.  v. 
Oyler,  60  Ind.  383 :  Hampson  v.  Fall, 
64'  Ind.  382  ;  Winslow  v.  Winslow,  52 
Ind.  8;  Gossard  z\  Ferguson,  54  Ind. 
520;  Grimes  v.  Duzan.  32  Ind.  361  ; 
Gilpin  V.  Wilson,  53  Ind.  443;  Mc- 
Mannus  r.  Smith,  53  Ind.  211;  Vena- 
ble  V.  Dutch,  37  Kan.  515;  Jarvis  v. 
Peck,  19  Wis.  74. 

Against,  a  life  tenant's  permanent 
improvements,  waste  may  be  counter- 
claimed.  Sherrill  v.  Connor,  107  N. 
Car.  630. 

In  an  action  for  damages  for  with- 
holding the  possession  of  real  prop- 
erty, if  the  defendant  held,  under  color 
of  title,  in  good  faith,  adversely  to  the 
claim  of  the  plaintiff,  taxes  paid  by 
him  upon  the  property  during  such 
withholding  are  a  proper  subject  of 
counterclaim.  NefT  v.  Pennoyer^  3 
Sawy.  (U.  S.)  495. 

VVhere  a  claimant  lawfully  enters 
upon  land,  but  is  kept  out  by  injunc- 
tion, and  the  injunction  is  afterwards 
dissolved,  he  does  not  become  entitled 
to  the  crop  then  growing  on  the  land, 
and  the  person  who  planted  it  may  set 
up  a  claim  therefor  as  a  counterclaim 
in  an  action  brought  by   the  claimant 


for   rent.     Tinsley   v,  Tinsley,  15  B. 
Mon.  (Ky.)  454. 

2.  See  McAdow  v.  Ross,  53  Mo.  199; 
Michel  V.  Hallheimer,  56  Hun  (N.  Y.i 
416  ;  Revere  F.  Ins.  Co.  r.  Chamber- 
lain, 56  Iowa  508. 

In  an  action  for  rent,  a  mere  tres- 
pass upon  the  part  of  the  landlord,  or 
a  tort  of  any  character  not  amounting^ 
to  eviction  in  whole  or  in  part,  cannot 
be  set  up  as  a  defense  or  a  counterclaim. 
It  must  appear  to  create  such  a  de- 
fense that  the  acts  of  the  landlord 
amount  to  a  breach  of  a  contract  of 
letting,  otherwise  they  are  not  con- 
nected with  the  subject  of  the  action. 
Walker  v.  Shoemaker,  4  Hun  (N.  Y.> 
S79;  Edgerton  I'.  Page,  20N.  Y.  281; 
Levey  v.  Bend,  i  E.  D.  Smith  (N.  Y.) 
169;  Cram  v.  Dresser,  2  Sandf.  (N. 
Y.)  120;  Drake  f.  Cockroft,  4  E.  D. 
Smith  (N.  Y.)  34;  Cushing  r.  Adams. 
18  Pick.  (Mass.)  no;  Rhinelander r. 
Martin,  23  Abb.  N.  Cas.  (N.  Y.)  267: 
Boreel  v.  Lawton,  90  N.  Y.  293;  45 
Am.  Rep.  170;  Wilkerson  r.  Farnhara, 
82  Mo.  672;  New  York  Ice  Co.  r. 
Parker,  8  Bosw.  (N.  Y.)30o;  Willi* 
V,  Branch,  91  N.  Car.  143;  Casad  :. 
Hughes,  27  Ind.  141 ;  Goebel  r. 
Hough,  26  Minn.  252 ;  and  see  Walk- 
er v.  Gilbert,  2  Robt.  (N.  Y.)  214;  Gal- 
lup V,  Albany  Ry.  Co.,  65  N.  Y.  i. 
But  the  lessee  may  counterclaim  dam- 
ages for  a  breach  of  the  les<or'> 
agreement  to  repair.  Cook  v.  Soule. 
56  N.  Y.  420;  Myers  v.  Burns,  35  N. 
Y.  269 ;  Wilkerson  v,  Farnham,  82 
Mo.  672 ;  Block  r.  Ebner,  54  Ind.  544: 
Orton  V.  Noonaii,  30  Wis.6ii.  Butsee 
Gager  v.  Small,  19  Abb.  L.  J.  400;  or 
for  damages  for  a  breach  by  the  lessor 
of  an  express  or  implied  covenant  for 
quiet  enjoyment.  Mayor,  etc.,  of  N. 
Y*  V.  Mabie,  13  N.  Y.  151 ;  64  Am. 
Dec.  538;  Walker  v.  Shoemaker,  4 
Hun  (N.  Y.)  579;  Orton  r.  Noonan^ 
30  Wis.  6n  ;  Staples  v.  Anderson,  3 
Robt.  (N.  Y.)  327  ;  Schemerhorn  :•. 
Anderson,  2  Barb.  (N.  Y.)  584;  Mc- 
Cul lough  V.  Cox,  6  Barb.  (N.  Y.)  386; 
Goebel  v.  Hough,  26  Minn.  252 ;  or 
for  damages  for  an  eviction  from  a 
part  of  the  demised  premises.  Mor- 
gan V.  Smith,  5  Hun  (N.  Y.)  220;  L^ 
Farge  v,  Halsey,  i  Bosw.  (N.  Y.) 
171 ;  4  Abb.  Pr.  (N.  Y.)  397;  or  for  an 
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But  where  the  causes  of  actioh  exist  independently  of  each 
other,  and  the  only  remote  connection  between  theni  is  that  one 
caused  the  other,  or  the  attempted  enforcement  of  one  gave  rise 
to  the  other,*  or  a  demand  arising  out  of  transactions  concerning 
the  same  property,  but  had  at  a  different  time  and  under  different 
circumstances,*  is  not  allowable  as  a  counterclaim  ;  and  in  actions 
to  recover  the  possession  of  specific  chattels,  no  counterclaim  is 
possible,  unless  perhaps  equitable  relief  may  be  demanded  under 

Littman  v. 


unlawful  distress  for  rent. 
Coulter,  7  N.  Y.  Supp.  i. 

A  partial  eviction  may  be  shown  by 
way  of  counterclaim  in  an  action  to 
recover  possession  of  premises  for 
non-payment  of  rent.  Blair  v,  Clax- 
ton,  18  N.  Y.  529. 

BemoTal    of    Fixtures. — In 
Lodge  V.   Knox,  20  Mo.   433, 
held  that  one  who  is  sued  ^for  the  pur- 
chase   money   of     land    may    recoup 
damages  arising  from  the  removal  of 
fixtures  by  the  seller. 

1.  Rothschild  v.  Whitman,  57  Hun 
(N.  Y.)  135;  Ferris  v.  Armstrong  Mfg. 
Co.,  57  Hun  (N.  Y.)  592;  Ferris  v. 
New  Haven  Webb.  Co.,  57  Hun  (N. 
Y.)  592;  Heidelbach  v.  Kilpatrick,  3 
Civ.  Pro.  Rep.  (N.  Y.)  209;  Nolle  v, 
Thompson,  3  Mete.  (Ky.)  121 ;  Noonan 
V.  Orton,  30  Wis.  356;  Gelshenen  'v. 
Harris,  26  Fed.  Rep.  680.  But  see 
Wangenheim  v.  Graham,  39  Cal.  169. 
The  fact  that  the  commencement  of 
a  suit  against  a  city  for  services  ren- 
dered it  by  plaintiff,  prevents  the  city 
from  negotiating  its  bonds,  does  not  en- 
title the  city  to  counterclaim  such  dam- 
ages against  plaintiff.  McGregor  v. 
Cook  (Tex.  1890),  16  S.  W.  Rep.  936. 

In  an  action  of  trespass  for  damages, 
benefits  growing  out  of  the  act  consti- 
tuting the  trespass  cannot  be  set  up  as 
a  counterclaim.  Bazemore  t;.  Bridgers, 
10^  N.  Car.  191. 

In  Lawe  v.  Hyde,  39  Wis.  345,  it  was 
held  that  a  defendant  in  ejectment  can- 
not, as  a  general  rule,  set  up  a  counter- 
claim resting  on  his  legal  title,  for  a 
release  of  plaintiffs  claim  of  title, 
which  the  answer  alleges  to  be  void  on 
its  face,  and  without  color  of  right. 

In  Moyle  v.  Porter,  51  Cal.  639,  it 
was  held  that  in  an  action  by  one  in 
possession  of  real  estate  to  quiet  the 
title,  an  answer  setting  up  facts  essential 
to  a  cQmplaint  in  ejectment  against  the 
plaintiff,  and  asking  that  the  possession 
of  the  premises  be  awarded  to  him,  does 
not  contain  a  counterclaim. 

Where  the  subject  of  the  action  is 
hay  and  grain,  which  the  defendants 


22  C.  of  L.— 26 


had  converted,  a  counterclaim  for 
plaintiff's  breach  of  the  conditions  of 
the  lease  under  which  they  were 
grown,  is  not  connected  with  the  sub- 
ject of  the  action.  Adams  v.  Loomis, 
54  Him  (N.  Y.)  638. 

In  Howser  xk  U.  S.,  13  Ct.  of  CI. 
Grand./  -284,  however,  in  which  a  deposit  with  a 
it  was  collector  of  internal  revenue  for  a 
special  purpose  had  been  improperly 
paid  by  him  into  the  United  States 
treasury  on  account  of  a  tax  subse- 
quently assessed,  it  was  held  that 
though  the  collector's  act  was  wrong- 
ful, yet  in  an  action  brought  by  the  de- 
positor for  the  recovery  of  the  money, 
the  government  could  set  up  such  tax 
by  way  of  counterclaim. 

2.  See  Meeks  v.  Berry  (Supreme 
Ct.),  3  N.vY.  Supp.  840  ;  Bradhurst  v. 
Townsend,  11  Hun  (N.  Y.)  104;  Fink- 
elmeier  v.  Bates,  48  N.  Y.  Simper.  Ct., 
433 ;  «^^»««^»  92  N.  Y.  172;  Devries 
V,  Warren,  82  N.  Car.  356  ;  Simkins  v. 
Columbia,  etc.,  R.  Co.,  2*0  S.  Car.  259  ; 
19  Am.  &  Eng.  R.  Cas*  467  ;  Sharp  v. 
Kinsman,  18  S.  Car.  108. 

In  A*s  action  to  recover  of  B  for  two  ^ 
organs  sold  and  delivered,  B  cannot 
counterclaim  for  breach  of  warranty  of 
other  organs,  delivered  under  a  prior 
sale.  Needham  v.  Pratt,  40  Ohio  St. 
186. 

Where  a  credit  had  been  allowed  for 
a  shortage  in  the  weight  of  coal  pur- 
chased by  the  plaintiff  of  the  defend- 
ant, and  several  years  afterwards  plain- 
tiff brought  suit  sEgainst  defendant  for 
breach  of  a  contract  for  the  purchase  of 
a  cargo  of  iron,  the  defendant  cannot 
reopen  the  allowance  for  the  shortage, 
on  the  ground  of  fraud  and  plead  it  as 
a  counterclaim.  Roberts  r.  Benjamin, 
124  U.  S.  64. 

A  counterclaim  for  slander  of  title 
in  respect  to  land,  or  for  malicious 
prosecution  of  a  suit  in  respect  to  such 
land,  cannot  be  interposed  as  a  counter- 
claim in  an  action  for  the  recovery  of 
the  purchase  money  of  such  land. 
Akerly  v.  Vilas,  21  Wis.  88  ;  Briggs  v, 
Seymour,  17  Wis.  255. 
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exceptional  circumstances ;  *  though  it  has  been  held  that  all  the 
claims  of  either  party  against  the  other  arising  out  of  the  trans- 
action set  forth  in  the  complaint  may  be  determined  in  such  an 
action  as  well  as  in  actions  technically  upon  contract.^ 

Where  the  cause  of  action  in  favor  of  the  defendant  is  con- 
nected with  the  subject  ofthe  action,  his  right  to  counterclaim  is 
perfect,  irrespective  of  the  form  of  the  action.^ 

5.  Parties  Between  Whom  Connterclaims  May  be  Allowed.— A 
counterclaim  must  be  a  cause  of  action  existing  in  favor  of  a 
defendant  and  against  ^  plaintiff,  between  whom  a  several  judg- 
ment niight  be  had  in  the  action.*     A  demand  against  a  plaintiff 


In  an  action  for  a  trespass  upon  land, 
the  defendant  cannot  avail  himself  of  a 
counterclaim  for  taxes  paid  thereon  by 
him  while  in  possession,  believing  him- 
self to  be  the  owner,  such  counterclaim 
being  given  only  in  actions  of  eject- 
ment in  Wisconsin.  Davidson  i\ 
Rountree,  69  Wis.  655. 

1.  Pomeroy  on  Rem.  (2d  ed.)  806,  § . 
767  ;  Lovensohn  v.  Ward,  45  Cal.  8  \ 
Muir  r-.  Miller  (Iowa,  i89i)/47  N.  W. 
Rep.  loii;  DeLeyer  v.  Michaels,  5 
Abb.  Pr.  (N.  Y.)  203  ;  Moftatt  v.  Van 
Doren,  4  Bosw.  (N.  Y.)  609 ;  Williams 
V.  Irby,  15  S.  Car.  458  ;  Talbott  v.  Pad- 
gett, 30  S.  Car.  167. 

Defendant's  claim  for  damages  for 
the  detention  of  property  during  the 
pendency  of  an  action  of  replevin,  is 
not  a  counterclaim,  and  need  not  be 
answered.  Ward  v.  Anderberg,  36 
Minn.  300. 

2.  Brown  v.  Buckingham,  11  Abb. 
Pr.  (N.  Y.)  387;  Walsh  v.  Hall,  66  N. 
Car.  233;  Wilson  v.  Hughes,  94  N.  Car. 
182;  but  see  to  the  contrary,  Gottler 
v.  Babcock,  7  Abb.  Pr.  (N.  Y.)  392, 
note;  MofTatt  v,  VanDoren,  4  Bosw. 
(N.  Y.)  609. 

In  Deford  v,  Hutchinson,  45  Kan. 
318,  it  w^as  held  that  a  mortgagor  may, 
in  replevin  by  the  mortgagee,  plead  as 
a  counterclaim,  the  breach  of  a  contract 
b}'  the  mortgagee  to  buy  the  goods  and 
pay  the  difference  betweeh  the  amount 
of  the  mortgage  and  the  agreed  price 
of  the  goods. 

A  counterclaim  arising  out  of  the 
transaction  set  forth  in  the  complaint, 
or  connected  with  the  cause  of  action, 
may  be  set  up  in  an  action  for  the 
recovery  of  real  property.  Venable 
V.  Dutch,  37  Kan.  51c. 

3.  Chamboret  v.  Cagney,  2  Sweeny 
(N.  Y.)  378;  Xenia  Bank  v.  Lee,  2 
Bosw.  (N.  Y.)  604;  7  Abb.  Pr.  (N.  Y.) 
372;    Brown  v.  Buckingham,   ix    Abb. 


Pr.  (N.  Y.)  387;  21  How.  Pr.  (N.  Y.) 
190;  Carpenter  v.  Manhattan  L.  Ins. 
Co.,  22  Hun  (N.  Y.)  49. 

4.  National  F.  Ins.  Co.  v.  McKay,  21 
N.  Y.  191;  Mynderse  r.  Snook,  i  Lans. 
(N.  Y.)  488;. Parsons  v.  Nash,  8  How. 
Pr.  (N.  Y.)  454;  Chamboret  r.  Cagnev, 
2  Sweeny  (N.  Y.)  378;  Bathgate  t-. 
Haskin,  59  N.  Y.  533;  Metropolitan 
Trust  Co.  V.  Tonawanda,  etc.,  R.  Co., 
43  Hun  (N.  Y.)  521;  Western  Bank  v. 
Sherwood,  29  Barb.  (N.  Y.)  383;  Perry 
V.  Chester,  53  N.  Y.  240;  Shipman  v. 
Lansing,  25  Hun  (N.  Y.)  290;  Folsom 
V.  Carli,6  Minn.  420;  80  Am.  Dec.  456; 
McAdow  T'.  Ross,  53  Mo.  199;  Holz- 
bauer  v.  Heine,  37  Mo.  473 ;  Jones  t\ 
Moore.  42  Mo.  413;  Lawrence  i».  V^ila$, 
20  Wis.  381;  Matteson  v.  Ellsworth,  28 
Wis.  254;   Resch  v.  Senn,  31  Wis.  138. 

The  principle  that  a  counterclaim 
must  be  one  existing  in  favor  of  a  de- 
fendant and  against  a  plaintiff,  between 
whom  a  several  judgment  might  be 
had  in  the  action,'  applies  only  to  the 
plaintiff  on  the  record.  Spencer  r. 
Babcock,  22  Barb.  (N.  Y.)  326. 

That  a  joint  judgment  may  be  given 
does  not  exclude  the  allowance  of  a 
counterclaim,  when  a  several  judgment 
might  also  be  had  between  the  parties. 
Bathgate  v,  Haskin,  59  N.  Y.  533. 

Adefendantcannotset  up  as  a  counter- 
claim, allegations  of  such  acharacter  that 
if  they  were  in  the  form  of  a  complaint 
in  a  separate  action,  another  person,  not 
a  partj'  to  the  pending  suit,  would  be  a 
necessary  party  to  such  separate  action. 
McConihe  v.  Hollister,  19  Wis.  269; 
Coursen  v,  Hamlin,  2  Duer  (N.  Y.)  513; 
Hicks  V.  Sheppard,  4  Lans.  (N.  Y.) 
335;  Pennoyerv.  Allen,  50  Wis.  308;  and 
see  Cummings  v,  Morris,  25  .N.  Y. 
625;  Goodwin  v,  Conklin,  '6  N.  Y. 
Wkly.  Dig.  131. 

Ill  Kentuelqr  a  counterclaim  is  re- 
quired to  be  a  cause  of  action  in  favor 
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cannot  be  allowed  as  a  counterclaim,  however,  when  he  has  no 
actual  interest  in  the  demand  sued  upon,  and  is  the  nominal 
plaintiff  only  ;  *  but  so  much  of  a  demand  against  the  person  for 
whose  benefit  the  action  is  brought  as  will  satisfy  the  plaintiff's 
demand,  must  be  allowed  as  a  counterclaim,  if  it  might  have  been 
so  allowed  in  an  action  brought  by  the  person  beneficially 
interested.* 

a.  Who  May  Interpose  a  Counterclaim.— A  demand 
which  is  not  dup  to  a  defendant,  or  which  he  is  not  entitled  to 
enforce,  cannot  be  claimed  by  him,  or  interposed  as  a  counter- 
claim in  an  action  against  him.^  In  an  action  against  two  or  more 
persons  or  partners,  a  claim  in  favor  of  one  or  more,  or  of  any 


of  the  defendants,  or  some  of  them, 
against  the  plaintiffs,  or  some  of  them, 
arising  out  of  the  contract  or  transac- 
tion set  forth  in  the  petition,  as  the 
foundation  of  the  plaintiff's  claim,  or 
connected  with  the  subject  of  the  action. 
Nolle  V.  Thompson,  3  Mete.  (Ky.)  i2X, 
citing  Kentucky  Civil  Code,  §  xa6. 

In  Iowa  if  any  one  defendant,  where 
there  are  more  than  one,  holds  a  cause 
of  action,  arising  out  of  the  contract  or 
transactions  set  forth  in  the  plaintiff's 
petition  as  his  cause  of  action,  or  con- 
nected with  the  subject  of  the  action,  it 
may  be  pleaded  as  a  counterclaim 
against  the  plaintiff,  or  against  any  one 
of  them,  if  there  are  more  than  one. 
Musselman  v.  Galligher,  33  Iowa  383, 
citing  State  Bank  v.  Morris,  13  Iowa 
136;  Briggs  V.  Briggs,  30  Barb,  (N.  Y.) 
477;  Tinsley  f;.  Tinsley,  15  B.  Mon. 
(Ky.)  460. 

Under  the  Indiana  Code,  in  all  actions 
upon  contract  against  several  defend- 
ants, any  one  of  whom  is  principal 
and  the  others  sureties  therein,  any 
claim  upon  contract  in  favor  of  the 
principal  defendant  and  against  the 
plaintiff,  or  any  other  holder  of  the 
contract,  may  be  pleaded  as  a  set-off  by 
the  principal  or  any  other  defendant. 
Knour  v.  Diclc,  14  Ind.  30. 

1.  See  Wells  v.  Stewart,  3  Barb.  (N. 
Y.)  40;  Pendergast  v.  Greenfield,  40 
Hun  (N.  Y.)  494;  Pittman  v.  Mayor, 
^tc,  of  N.  Y.,  3  Hun  (N.  Y.)  370;  af- 
firmed 6a  N.  Y.  637;  Challiss  v.  Wylie, 
35  Kan.  506. 

The  right  of  set-off  exists  against  the 
person  who  is  the  equitable  owner  of 
the  claim.  Miller  v,  Florer,  15  Ohio 
St.  148. 

Although  it  is  error  to  strike  out  a 
counterclaim  against  a  third  person  al- 
leged to  be  the  real  party  in  interest,  if 
the  jury  find  the  plaintiff  to  be  the  real 
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party  in  interest,  the  error  will  be  held 
to  be  immaterial.  Challiss  v.  Wylie, 
35  Kan.  506. 

2.  Pendergast  v.  Greenfield,  40  Hun 
(N.  Y.)  494;  /»  re  Van  Allen,  37  Barb. 
(N.  Y.)  225;  Lathrop  v,  Godfrey,  6 
Thomp.  &  C.  (N.  Y.)  96;  Moorehead 
V.  Hyde,  38  Iowa  382. 

So'  held  where  it  appeared  that  the 
demand  in  suit  had  been  assigned  to 
the  plaintiff  by  the  party  against  whom 
the  counterclaim  existed,  fraudulently 
and  collusively,  and  for  the  purpose  of 
preventing  the  interposition  of  the 
counterclaim  in  Lathrop  v.  Godfrey,  6 
Thomp.  &  C.  (N.  Y.)  96. 

In  an  action  by  the  administrator  of 
an  insolvent  estate,  no  counterclaim 
will  be  allowed  beyond  the  defendant's 
ratable  proportion  of  the  assets.  State 
V.  Oliver,  104  N.  Car.  458. 

8.  Gillespie  v,  Torrance,  25  N.  Y. 
306;  ^2  Am.  Dec.  31^5;  Beers  v.  Water - 
bury,  8  Bosw.  (N.  Y.)  396;  Boyd  v. 
Foot,  5  Bosw.  (N.  Y.)  110;  Burroughs 
V,  Garrison,  15  Abb.  Pr.  N.  S.  (N.  Y.) 
144;  Campbell  v.  Genet,  2  Hilt.  (N.  Y.) 
290;  Hurlbut  V.  Post,  x  Bosw.  (N.  Y.) 
28;  Peabody  r.  Bloomer,  ^  Duer  (N. 
Y.)  678;  3  Abb.  Pr.  (N/Y.)  253;.  6 
Duer  (N.  Y.)  53;  Pinckney  r>.  Keyler, 
4  E.  D.  Smith  (N.  Y.)  469;  Tyler  v. 
Willis,  33  Barb.  (N.  Y.)  327. 

Where  a  claim  offered  as  a  set-off 
belonged  to  all  the  defendants  jointly 
at  the  commencement  of  the  suit,  it  is 
no  objection  that  one  of  the  defendants 
has  derived  his  title  by  assignment 
from  a  co-defendant.  Bell  v.  Davis,  8 
Barb.  (N.  Y.)  210. 

PartieB. — Neither  the  law  which  gave 
the  right  of  set-off,  nor  which  secures 
to  a  defendant  defenses  legal  and  equi- 
table as  well  those  which  are  personal 
to  the  party  to  the  record,  as  those 
which  exist  against  the  demand  in  the 
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number  less  than  all  of  them,  cannot  be  set  up  and  enforced  as  a 
counterclaim.*  And  where  a  defendant  is  sued  upon  an  indi- 
vidual liability,  he  cannot  set  up  as  a  counterclaim  a  demand 
which  he  holds  jointly  with  others  against  the  plaintiff ;  *  one  of 
two  or  more  joint  defendants  not  being  permitted  to  interpose  a 
counterclaim  in  an  action,  unless  under  the  pleadings  a  several 
judgment  could  be  rendered  against  him.'  In  an  action  against 
several  defendants,  however,  who  are  jointly  and  severally  liable, 
either  may  avail  himself  of  an  individual  claim  against  the  plain- 


hands  of  the  plaintiff  as  an  assignee  or 
otherwise,  makes  any  change  in  the 
law  relating  to  the  necessary  parties  to 
an  action.  Cummings  v.  Cummings, 
IS   N.  Y.  625. 

1.  Baldwin  r.  Briggs,  ^3  How.  Pr. 
(N,  Y.)  80;  Hurlbut  v.  Post,  i  Bosw. 
(N.  Y.)  28;  Mott  V.  Burnett,  2  E.  D. 
Smith  (N.  Y.)  50;  Peabody  v.  Beach, 
6  Duer  (N.  Y.)  53;  3  Abb.  Pr.  (N. 
V.)  353;  St.  Michaers,  etc.,  Church  v.. 
Behrens,  10  Civ.  Pro.  Rep.  (N.  Y.)  181; 
Campbell  r.  Sherman,  29  N.Y.  St.  Rep. 
156;  Perry  v,  Chester,  12  Abb.  Pr.  N.  S. 
(N.  Y.)  131 ;  Pinckney  v.  Keyler,  4  E. 
D.  Smith  (N.  Y.)  469;  Griffin  v.  Cox, 
30  Ind.  242 ;  Corbett  v.  Hughes,  75 
Iowa  381;  Musselman  i'.  Galligher,  32 
Iowa  383 ;  Harris  v.  Rivers.  53  Ind. 
2t6;  Booe  v.  Watson,  13  Ind.  387; 
Collier  v.  Irvin,  3  Mont.  142;  Davis  v. 
Netware,  13  Nev.  421 ;  Ernst  v.  Kun- 
kle,  5  Ohio  St.  521  ;  Wilson  v.  Runkel, 
jS  Wis.  526;  Coleman  v.  Elmore,  31 
Fed.  Rep.  391 ;  and  see  Perry  v, 
Chester,  53  N.  Y.  240;  Coffin  v.  Mc- 
Lenn,  80  N.  Y.  560. 

In  Tilden  v.'  Washburn,  6  N.  Y. 
Supp.  556,  which  was  an  action  upon 
pHrtnership  notes,  in  which  only  one 
of  the  defendants  appeared  and  an- 
livrered,  setting  up  a  counterclaim  in 
his  favor,  it  was  held  that  though  the 
liability  was  joint,  the  defendant  who 
appeared  could  avail  himself  of  the 
counterclaim  for  fraudulent  represen- 
tation made  in  the  sale  of  the  business 
for  which  the  notes  were  given,  so  far 
a5   to   defeat  the   plaintifTs   recovery. 

A  plaintiff  who  has  made  two  per- 
sons defendants  is  in  no  situation  to 
deny  a  counterclaim,  on  the  ground 
that  it  did  not  accrue  to  both,  when  he 
had  always  treated  the  deal  as  with 
both.     Drew  v,  Edmunds,  60   Vt.   401. 

Where  the  person  in  whose  favor  a 
counterclaim  is  shown  to  exist  is  the 
principal  debtor,  and  the  other  defend- 
ants are  his  sureties,  it  is  probable 
that  in  equity  he  would   be  allowed  to 


set  off  his  demand,  though  not  due  to 
him  and  his  sureties.  Parsons  r. 
Nash,  8  How.  Pr.  (N.  Y.)  454. 

2.  Baldwin  v.  Briggs,  S3  How.  Pr. 
(N.  Y.)  80;  Hopkins  v.  Lane,  87  N. 
Y.  501;  Bockover  v.  Harris,  43  N.  Y. 
Super.  Ct.  548;  Cummings  v.  Mprris 
25  N.  Y.  62^;  Kiersted  v.  West,  13  N\ 
Y.  Wkly.  Dig.  106;  Baldwin  v.  Bcr- 
rian,  53  How.  Pr.  (N.  Y.)  81;  Compton 
V.  Green,  9  How.  Pr.  (N.  Y.)  228; 
Campbell  T.  Gtnet,  2  Hilt.  (N.Y.)  290; 
National  State  Bank  v.  Boylan,  2  Abb. 
N.  Cas.  (N.  Y.)  216;  Gorclon  v.  Swift, 
46  Ind.  208;  Blankenship  v,  Rogers,  10 
Ind.  333;  Corwin  v.  Ward,  35  Cal.  195; 
95  Am.  Dec.  93;  Weil  v.  Tones,  70 
Mo.  560;  Lamb  v,  Brolaski,  38  Mo.  51: 
Stearns  v.  Martin,  4  Cal,  227;  Great 
Western  Ins.  Co.  v,  Peirce,  i  Wyoming 

45- 

Where,  in  an  action  against  a  part- 
nership, one  of  the  parnters  appears 
and  admits  the  co-partnership,  he  can 
set  up  in  his  separate  answer,  a 
counterclaim  in  favor  of  the  firm. 
Elliott  V.  Espenhain,  54  Wis.  231. 

In  Iowa,  a  firm,  upon  being  sued  in 
its  firm  name,  may  set  up  a  claim  grow- 
ing out  of  transactions  had  nominally 
between  plaintiffs  and  said  firm  and 
certain  others,  when  it  appears  that 
such  others,  though  their  names  were 
not  set  out  in  that  of  the  firm,  were  in 
fact  interested  in  and  really  members 
thereof,  and  as  such  interested  in  the 
transactions  which  formed  the  basis  of 
the  plaintiff's  claim.  Bird  v,  McCov, 
22  Iowa  549. 

8.  National  State  Bank  v.  Bovlan,  3 
Abb.  N.  Cas.  (N.  Y.)  216;  Bo'ckover 
V,  Harris,  43  N.  Y.  Super  Ct.  548. 

Where  plaintiff  sues  for  the  breach 
of  a  joint  contract  made  by  eleven  de- 
fendants, and  the  answer  of  three 
denies  the  making  of  the  contract  al- 
leged, but  avers  that  it  was  made  with 
the  three  defendants,  these  three  may 
set  up  counterclaims.  Clegg  v.  Cramer, 
66How.Pr.  (N.Y.)  411. 
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tiff  by  way  of  counterclaim,*  a  counterclaim  on  behalf  of  one 
or  more  of  several  defendants  being  permitted  where  a  several 
judgment  might  be  had  in  the  action  between  the  plaintiff  and 
one  or  more  of  the  defendants.* 

One  sued  as  a  surety  cannot  set  up^an  independent  cause  of 
action,  existing  in  favor  of  his  principal  against  the  plaintiff,  as  a 
counterclaim,*  and  in  an  action  between  co-sureties  for  contri- 
bution, a  defendant  cannot  avail  himself  of  an  indebtedness  of  the 
plaintiff  to  the  principal  as  a  defense.*  But  where  the  principal 
and  surety  are  sued  together,  a  successful  recoupment  by  the  for- 
mer will  inure  to  the  benefit  of  the  latter.* 


1.  Briggs  V,  Briggs,  20  Barb;  f  N.  Y.) 
477  \  affirmed  in  15  N.  Y.  471  ;  Parsons 
V.  Nash,  8  How.  Pr.  (N.  Y.)  454  ;  Bock- 
over  V,  Harris,  43  N.  Y.  Super.  Ct.  548  ; 
Perry  v,  Chester,  12  Abb.  Pf.N.  S.  (N. 
Y.)  131  ;  Newell  r.  Salmons,  22  Barb. 
(N.  Y.)  647 ;  Clegg  v.  American 
Newspaper  Union,  60  How.  Pr.  (N.  Y.) 
498  ;  Cornell  v,  Donovan,  14  Daly  (N. 
Y.)  295;  Stadler  v.  Parmalee,  16  Iowa 
23 ;  Atwater  v.  Spader,  12  N.  Y.  St. 
Rep.  506 ;  Mortland  v,  Holton,  44  Mo. 
s8  ;  Conway  v.  Smith,  13  Wis.  125  ; 
Lawrence  v.  Vilas,  20  Wis.  381. 

In  Missouri^  where  suit  is  brought 
against  several  defendants  on  a  contract 
executed  by  them  jointly,  a  debt  due 
from  plaintiff  to  one  of  the  defendants 
can  be  offset  to  the  claim  sued  on.  By 
the  statutes  of  Missouri^  contracts, 
which  by  the  common  law  are  joint 
only,  are  construed  to  be  joint  and  sev- 
eral.    Mortland  v,  Holton,  44  Mo,  58. 

Under  the  New  Tork  Code  of  Pro- 
cedure, the  plaintiff  in  an  action  on  an 
alleged  joint  contract  against  two  de- 
fendants, may  have  judgment  against 
the  one  against  whom  he  establishes  a 
cause  of  action,  although  he  does  not 
show  that  the  other  defendant  is 
liable.  McKensie  v.  Farrell,  4  Bosw. 
<N.  Y.)  192. 

2.  Newell  v.  Salmons,  22  Barb.  (N. 
Y.)  647;  Bathgate  v.  Haskin,  59  N.  Y. 
533 ;  Lawrence  v.  Vilas,  20  Wis.  381 ; 
and  see  Qitv  Nat.  Bank  v.  National 
Park  Bank,  3*2  Hun  (N.  Y.)  105. 

In  Eyre  v.  Cook,  10  Iowa  586,  it  was 
held  that  when  defendants  sued  jointly 
on  an  account,  plead  a  joint  set-off  to 
the  plaintiffs  action,  which  is  admitted 
by  the  replication,  a  judgment  may  be 
rendered  for  the  plaintiff  and  against 
one  or  more  of  the  defendants,  on  the 
cause  of  action  set  up  in  the  petition, 
and  also  against  the  plaintiff  and  in 
favor  of  all  the  defendants  on  the  joint 
«et-off. 


8.  Lasher  v,  Williamson.  55  N.  Y. 
619;  Gillespie  v.  Torrance,  25  N.  Y. 
306,  82  Am.  Dec.  355 ;  Emery  v.  Baltz, 
22  Hun  (N.  Y.)  434;  Henry  v,  Daley, 
17  Hun  (N.  Y.)  210;  Putnam  v,  Schuy- 
ler, 4  Hun  (N.  Y.)  166;  Lewis  v,  Mc- 
Millen,  41  Barb.  (N.  Y.)  420 ;  La  Farge 
V,  Halsey.  i  Bosw.  (N.  Y.)  171 ;  4  Abb. 
Pr.  (N.  Y.)  397;  East  River  Bank  v. 
Rogers,v7  Bosw.  (N.  Y.)  493;  Delano 
V.  Rawson,  10  Bosw.  (N.  Y.)  286;  Bur- 
roughs V.  Garrison,  15  Abb.  Pr.  N.  S. 
(N.  Y.)  144;  Morgan  v.  Smith,  7  Hun 
(N.  Y.)  244;  Hiner  v.  Newton,  30  Wis. 
640;  and  see  Scott  v,  Timberlake,  8j 
N.  Car.  282;  Harris  v.  Hammond,  18 
How.  Pr.  (N.  Y.)  123;  Coffin  v,  Mc- 
Lean,  80  N.  Y.  560. 

The  cases  in  which  a  surety  has 
been  permitted  to  set  up  as  a  defense 
matters  personal  to  his  principal,  are 
^uch  as  show  that  the  contract  never 
had  a  valid  existence,  or  that  the  lia- 
bility created  by  it  has  been  extin- 
guished in  whole  or  in  part.  Henry 
V.  Daley,  17  Hun  (N.  Y.)  210.  See 
Putnam  v,  Schuyler,  4  Hun  (N.  Y.) 
166;  Morse  v.  Hovey,  9  Paige  (N.  Y.) 
197  \  Parshall  v.  Lamoreaux,  37.  Barb. 
(N.  Y.)  189;  Strong  v.  Grannis,  26 
Barb.  (N.  Y.)  122;  Sawyer  v.  Cham- 
bers, 43  Barb.  (N.  Y.)  622 ;  Osborne  v. 
Robbins,  36  N.  Y.  365. 

4.  Davis  v.  Toulmin,  77  N.  Y.  280; 
O'Blenis  v.  Karing,  57  N.  Y.  650;  and 
see  Springer  v.  Dwyer,  50  N.  Y.  19; 
Lasher  v,  Williamson,  55  N.  Y.  619; 
Schmidt  v,  Coutler,  6  Minn.  492. 

If  a  co-surety  suing  for  contribution 
has  received  any  money  or  property  as 
payment  or  security  from  the  princi- 
pal, he  will  be  obliged  to  account  for 
the  same,  but  a  simple  indebtedness  to 
the  principal  cannot  be  availed  of  by 
the  defendant.  Davis  v,  Toulmin,  77 
N.  Y,  280. 

5.  Springer  v,  Vwyer,  50  N.  Y.  19; 
Burroughs  v.  Garrison,  15  Abb.  Pr.  N. 
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(i)  Assignees. — A  debtor  may,  in  good  faith,  purchase  any  valid 
claim  against  his  creditor,  and  use  it  as  a  counterclaim  when  sued 
by  him,  a  demand  held  by  assignment  being  as  available  as  a 
counterclaim  as  an  original  demand  ;  *  but  it  must  appear  that 
such  assignment  was  made  before  the  commencement  of  the 
action.*  And  if  the  action  is  upon  an  assigned  demand,  and  the 
counterclaim  is  a  demand  against  the  plaintiff's  assignor,  it  must 
appear  that  the  defendant  took  his  assignment  before  notice  of 
the  assignment  to  the  plaintiff.* 


S.  {X.  Y.)  144;  Coffin  V,  McLean,  80 
N.  Y.  560  ;  Newell  v.  Salmons,  32  Barb. 
(N.  Y.)647;  O'Blenis  v.  Karing,  57 
N.  Y.  649;  Cornell  v,  Donovan,  14 
Daly  (N.  Y.)  295  ;  Slapback  r.  Jone8,9 
Ind.  470;  Knoiir  v.  Dick,  14  Ind.  20; 
Tinsley  v.  Tinsley,  15  B.  Mon.  (Ky.)454- 

In  Turner  v.  Simpson,  12  Ind.  413,  it 
was  held  in  a  suit  upon  a  promissory 
note,  in  which  one  of  the  defendants 
was  principal  and  another  surety,  the 
defendants  having  set  up  as  a  counter- 
clahn  an  indebtedness  of  the  plaintiff  to 
the  principal,  that  the  plaintiff  may,  in 
order  ^o  meet  the  demand,  set  up  in 
reply,  any  indebtedness  from  the  prin- 
cipal to  himself  or  to  any  former  holder 
of  the  demand,  which  is  a  legitimate 
subject  of  set-off,  and  that  the  excess 
only  of  the  defendant's  claim  shall  go  in 
bar  of  the  action. 

Under  North  Carolina  Code  of  Civ. 
Pro.  the  relief  formerly  obtained  by  a 
decree  for  specific  performance  of  a 
covenant  not  to  sue,  restraining  the 
collectioi>  of  any  amount  from  other 
principal  obligors,  that  would  subject 
the  covenantee  to  an  action  for  contri- 
bution, may  be  had  by  counterclaim  so 
ns  to  put  the  judgment  in  the  form  of 
a  separate  one  against  such  other  prin- 
cipals, for  such  an  amount  of  the  debt 
as  would  not  give  them  a  right  of  action 
ajjainst  the  covenantee.  Russell  v.  Ad- 
derton,  64  N.  Car.  417;  Harshaw  f. 
Woodfin,  64  N.  Car.  568. 

1,  Faulknor  v.  Swart,  55  Hun  (N.  Y.) 
261  ;  Everit  r.  Strong,  5  Hill  (N.  Y.) 
163  \  Robinson  v,  Howes,  20  N.  Y.  84  ; 
Cornell  v.  Donovan,  13  N,  Y.  St.  Rep. 
704 ;  Naglee  i*.  Minturn,  8  Cal.  541  ; 
and  see  Knapp  v.  Burnham,  11  Paige 
(N\  Y.)330. 

A  demand  assigned  to  the  defendant 
before  the  commencement  of  the  suit, 
may  .be  set  off,  though  he  has  not 
actuallj'  paid  for  it,  but  has  merely 
agreed  to  do  so.  Everit  v.  Strong,  5 
Hill  (N.Y.)  163.  But  the  rule  is  differ- 
ent with  reference  to  an  assignment  not 


based  upon  a  proper  consideratioOi. 
Robinson  v.  Howes,  20  N.  Y.  84. 

Where  a  city  becomes  liable  forcer- 
tain  debts  of  a  county  under  special 
statutes,  it  becomes  entitled  to  all  the 
rights  and  defenses  which  the  county 
then  had.  'Tavlor  r.  Mayor,  etc.,  of  N- 
Y.,  82  N.  Y.  10. 

2.  Heidenheimer  v,  Wilson,  31  Barb. 
(N.  YJ  636;  Mayo  z'.  Davidge,  44 
Hun  (N.  V.)  342  ;  Moody  v.  Steele,  11 
Civ.  Pro.  Rep.  (N.  Y.)  205  ;  Knapp  z\ 
Burnham,  11  Paige  (N.  Y.)  330  ;  Chap- 
man V.  Plummer,  36  Wis.  262  ;  and  see 
Chambers  I*.  Lewis,  11  Abb.  Pr.  (N. 
Y.)  210 ;  Van  Valen  v.  Lapham,  5 
Duer  (N.  Y.)  689. 

In  Indiana^  the  statutory  rule  is,  that 
when  cross -demand  8  have  existed  be- 
tween persons  under  such  circum- 
stances, that  one  could  be  pleaded  as  a 
counterclaim  or  set-oflf  in  an  action 
brought  upon  the  other,  neither  can  be 
deprived  of  the  benefit  thereof  by  the 
assignment^or  death  of  the  other,  and 
the  two  demands  must  be  deemed  com- 
pensated so  far  as  thej*  equal  each 
other.  Schoonover  v.  Quick,  17  Ind. 
196  ;  citing  Indiana^  2  Rev.  Stat.,  §  61, 
p.  41. 

8.  Sayres  f.  Linkhart,  25  Ind.  14^; 
Martine  v.  Willis,  2  E.  D.  Smith  (K. 
Y.)  524  ;  Van  Valen  v.  Lapham,  5 
Duer  (N.  Y.)  689  ;  Perry  v.  Chester,  53 
N.  Y.  240;  Roberts  iy. 'Carter,  38  N. 
Y.  107  ;  Robinson  v,  Howes,  20  N.  Y. 
84  ;  Diven  v.  Phelps,  34  Barb.  (N.  Y.) 
224. 

As  the  averment  is  a  negative  one. 
the  burden  of  showing  notice  of  assign- 
ment is  on  the  plaintiff.  Sayres  r. 
Linkhart,  25  Ind.  145. 

If  an  assignee  of  a  claim  desires  to 
protect  himself  against  the  purchase  by 
the  debtor  of  claims  against  the  as- 
signor, he  has  only  to  give  notice  of  the 
assignment  to  the  debtor.  Faulknor  r. 
Swart,  55  Hun  (N.  Y.)  261. 

A  debtor,  who,  with  full  knowledge  of 
the  fact  Xhat  his  creditor  has  filed  a  pe- 
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(2)  Persons  Sued  in  a  Representative  Capacity, —  A  person  sued 
in  a  representative  capacity  may  set  forth  as  a  counterclaim,  a 
demand  belonging  to  the  person  whom  he  represents,  where  the 
person  so  represented  would  have  been  entitled  to  set  it  forth 
in  an  action  against  him.*  But  a  person  thus  sued  cannot  inter- 
pose a  claim  owned  by  him  individually  as  a  counterclaim  in  such 
an  action  ;*  and  a  defendant  sued  in  his  individual  capacity  cannot 
set  up  as  a  counterclaim  a  cause  of  action  existing  in  his  favor  in 
his  representative  capacity.* 

*,  Against  Whom  a  Counterclaim  May  be  Pleaded.— 
A  counterclaim  must  be  a  cause  of  action  which  is  enforcible 
against  the  plaintiff,  or  if  there  is  more  than  one,  against  all  the 
plaintiffs.*  In  an  action  brought  by  several  plaintiffs,  the  defend- 
ant cannot  set  up  as  a  counterclaim  a  cause  of  action  against  any 


tition  in  bankruptcy,  purchases  a  claim 
againstiiim,  cannot  set  it  ofTin  an  action 
brought  by  the  assignee  in  bankruptcy, 
to  recover  the  original  indebtedness. 
Smith  r.  Brinckerhoff,  8  Barb.  (N.  Y.) 
519;  affirmed  6  N.  Y.  305. 

1.  New  York  Code  Civ.  Pro.  §  505  ; 
Lerche  v.  Brasher,  37  Hun  (N.  Y.)  385  ; 
Smith  V,  Randall,  3  Thomp.  &  C.  (N. 
Y.)  798  ;  Schoonover  v.  Quick,  17  Ind. 
196 ;  and  see  Johnson  t;.  Kent,  9  Ind. 
252. 

A  claim  for  losses  by  fire,  due  from  an 
insurance  company,  may  be  set  off  by 
the  insured  against  a  claim  by  the  in- 
surance company  against  his  assignee  in 
bankruptcy,  tor  "moneys  deposited  with 
him  as  a  private  banker.  But  a  claim 
for  losses  by  fire,  due  fr6m  an  insurance 
company,  cannot  be  set  off  by  the  in- 
sured against  notes  given  by  him  for 
capital  stock  of  the  same  company. 
Scammon  v.  Kimball,  92  U.  S.  362. 

ApabUe  administrator  is  entitled  to 
offset  against  a  debt  due  from  him  to  a 
bank,  a  demand  for  deposits  in  the 
bank,  whether  made  in  his  oytn  name 
or  as  public  administrator.  Miller  v. 
Franklin  Bank,  i  Paige  (N.  Y.)  444. 

2.  Johnson  v.  Gunter,  6  Bush  (Ky.) 
534;  Crews  V.  Williams,  2  Bibb  (Ky.) 
263;  4  Am.  pec.  701;  Carpenter  v. 
Leonard,  5  Minn.  1^5 ;  Quin  v.  Hill,  4 
Dem.  (N.  Y.)  69;  Duffy  v.  Duncan,  35 
N.  Y.  186;  Hills  V.  Tallman,  21  Wend. 
(N.  Y.)674;  Dudley  v,  Griswold,  2 
Bradf.  (N  Y.)  24;  see  also  Miller  v. 
Franklin  Bank,  i  Paige  (N.  Y.)  444. 

The  reason  for  the  rule  is  that  if 
such  a  demand  were  allowed  it  would 
alter  the  course  of  administration. 
Hills  V,  Tallman,  21  Wend.  (N.  Y.) 
674. 
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Where  a  promissory  note  indorsed 
in  blank  by  a  testator,  and  deposited  in 
a  bank  for  collection,  comes  after  his 
death  into  the  possession  of  his  ex- 
ecutor, the  executor  may  maintain  an 
action  thereon  in  his  own  name,  or  may 
rely  upon  it  as  ^  defense  by  way  of 
counterclaim,  in  an  action  brought 
against  him  in  his  individual  capacity, 
to  enforce  a  claim  for  which  he  is  in- 
dividually liable.  Barlow  v,  Myers,  24 
Hun  (N.  Y.)  286. 

8.  Blood  T>.  Kane,  52  Hun  (N.  Y.) 
22s ;  Barlow  v.  Myers,  24  Hun  (N.  Y.) 
286. 

PurebaBe  of  Claima  by  Executor. — It 
would  be  inconsistent  with  the  prin- 
ciples of  sound  public  policy,  to  permit 
an  executor  to  buy  up  claims  against 
creditors  of  an  estate  for  the  purpose 
of  obtaining  a  set-off  in  equity.  Dudley 
V.  Griswold,  2  Bradf.  (N.  Y.)  24;  Mead 
v.  Merrick,  a  Paige  (N.  Y.)  405  ;  In  re 
Hill,  17  Abb.  N.  Cas.  (N.  Y.)  273. 

4.  McCulloch  v.  Vibbard,  51  Hun  (N. 
Y.)  227;  Goodwin  v.  Conklin,  6  N.  Y. 
Wkly.  Dig.  131;  Boyd  v.  Foot,  5 
Bosw.  (N.  Y.)  iio;Duncan V.Stanton, 
30  Barb.  (N.  Y.)  533;  Weeks  v,  Pryor, 
27  Barb.  (N.  Y.)  79;  Tyler  v.  Willis, 
33  Barb.  (N.  Y.)  327;  Mynderse  v. 
Snook,  I  Lans.  (N.  Y.)  488;  Belknap 
V.  Mclntyre,  2  Abb.  Pr.  (N.  Y.)  366; 
and  see  Truman  v.  Lorillard,  61  N.  Y, 
612  ;  Tyler  v.  Willis,  33  Barb.  (N.  Y.) 

327- 

In  Iowa,  however,  a  defendant  may 
plead  as  a  set-off  or  counterclaim 
against  a  plaintiff,  a  claim  arising  on 
contract,  which  would  constitute  a 
cause  of  action  in  his  favor  against  the 
plaintiff  and  others  jointly  bound  with 
him.     Redman  v,  Malvin,  23  Iowa  296 ; 
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number  less  than  all  of  such  plaintiffs  ;  *  nor  in  an  action  brought 
by  an  individual  plaintiff  can  the  defendant  set  up  as  a  counter. 
claim  a  cause  of  action  which  he  has  against  this  plaintiff,  together 
with  some  other  person  who  is  not  a  party  to  the  action  * 

A  defendant  upon  showing  that  one  of  several  plaintiffs  is  the  sole 
party  in  interest,  however,  may  avail  himself  of  a  demand  against 
that  plaintiff,  in  all  respects  as  if  the  action  had  been  brought  in 
the  name  of  such  plaintiff  alone.*  Where  the  rights  of  the  plain* 
tiffs  against  the  defendant  are  several,  the  defendant  may  interpose 
as  a  counterclaim  a  demand  against  one  of  the  plaintiffs,  between 
whom  and  himself  a  separate  judgment  might  be  had  in  the 
action.* 


Ryersort  v,  Hendrie,  22  Iowa  480;  Al- 
len V.  Maddox,  40  Iowa  124;  Sherman 
V,  Hale,  76  Iowa  383. 

1.  McCulloch  V,  Vibbard,  51  Hun 
(N.  Y.)  227;  Goodwin  v.  Conkiin,  6  N. 
Y.  Wkly.  Dig.  131 ;  Harrison  v,  Van- 
derbilt,  9  N.  Y.  St.  Rep.  810;  Johnson 
f .  Kent,  9  Ind.  252  ;  Stadler  v,  Parma- 
lee,  10  Iowa  23. 

A  demand  against  a  surviving  partner 
cannot  be  pleaded  as  a  counterclaim  in 
an  action ,  by  him  upon  a  demand  in 
favor  of  the  firm,  but  it  might  be  al- 
lowed as  a  set-off.  Lawrence  V.  Vilas, 
20  Wis.  381. 

In  an  action  by  some  of  the  members 
of  a  firm,  and  the  assignee  in  bank- 
ruptcy of  the  others  a  demand  in  favor 
of  defendants  against  the  members  of 
the  firm,  would,  if  properly  pleaded,  be 
a  good  offset,  regardless  of  the  want  of 
parties.  McCulloch  v.  Vibbard,  51  Hun 
(N.  Y.)227. 

In  Wallenstein  zk  Selizman,  7  Bush 
<Ky.)  175,  which  was  an  action  com- 
menced by  a  non-resident  against  a 
resident  of  the  State,  a  demand  against 
one  of  the  plaintiffs  was  allowed  as  an 
equitable  set-off  or  counterclaim,  upon 
the  ground  that  the  defendant  could 
not  sue  upon  it  in  that  State. 

Where  there  is  a  dormant  member 
of  a  copartnership  whose  connection 
with  the  firm  is  intentionally  con- 
cealed, and  the  partners  have  induced 
others  to  deal  with  the  ostensible  part- 
ner as  if  he  alone  were  interested,  in  a 
suit  brought  by  all  the  partners,  the 
defendant  may  interpose  a  demand  due 
from  the  ostensible  partner  alone,  upon 
the  ground  that  the  plaintiffs  had  led 
the  defendant  to  believe  that  such 
partner  was  the  only  person  contracted 
with.  Van  Valen  r.  Russell,  13  Barb. 
(N.  Y.)590. 

S.  McCulloch  V.  Vibbard,  51  Hun 
(N.    Y.)   227;   Mynderse  v.  Snook,  i 


Lans.  (N.  Y.)  488;  Ives  v.  Miller,  19 
Barb.  (N.  Y.)  196;  Sehubart  v.  Har- 
teau,  34  Barb.  (N.  Yj  447;  Belknap  r. 
Mclntyre,  2  Abb.  Pr.  (N.  Y.)  366; 
Lush  7'.  Adams,  10  Civ.  Pro.  Rep.  (N. 
Y.)6o;  Wood  v.  Brush,  7J  Cal.  224: 
Ingols  V.  Plimpton,  10  Coltj.  535; 
Blankenship  v.  Rogers,  10  Ind.  333; 
Byrd  t;.'Charlesi,  3  S.  Car.  352;  Law- 
rence z\  Vilas,  30  Wis.  381. 

The  contraz?  is  held  in  North  Can^ 
Una,  See  Sloan  z\  McDowell.  71  N. 
Car.  356;  Harris  t\  Burwell,  65  N 
Car.  548;  Neai  v.  L*a,  64  N,  Car'6;S 

In  England^  if  the  defendant  has  a 
claim  connected  with  the  subject  of 
the  action  against  the  plaintiff,  ind 
another  person  {e.  g.^  a  co-defendant 
or  a  stranger),  he  may  set  it  up  br 
counterclaim.  In  the  latter  cafe  the 
statement  of  defense  has,  in  addition  to 
the  original  title  of  the  action,  a  new 
title  setting  forth  the  names  of  the 
persons  against  whom  the  counter- 
claim is  set  up.  If  any  one  of  them  i;^ 
not  a  party  to  the  action,  he  is  s^erv^J 
with  a  copy  of  the  defense,  indorsed 
with  a  notice  to  appear,  and  he  t* 
thenceforth  in  the  same  position  as  it 
he  had  been  syed  in  an  independent 
action  by  the  defendant.  RapaHc  L. 
Diet.,  tit.  Counterclaim, 

8.  Cowles  V,  Cowles,  9  How.  Pr  S. 
Y.)  361  ;  Rosenberg  v.  Block*  102  N, 
Y.  255;  and  see  Challiss  r.  Wylie,  i\ 
Kan.  506. 

4.  More  r.  Rand,  60  N.  Y.  208;  Tay- 
lor i'.  Root,  4  Keves  (N.  Y-J  335;  4 
Abb.  App.  Dec.  (N.  Y.)  383;  Cham* 
boret  T'.  CagneVt  2  Sweeny  {N.  V.' 
378;  City  Nat.  F^ank  x\  National  Pari 
Bank,  32  Hun  (N.  YJ  10;;  Howard  r. 
Shores,  20  Cal.  277 ;  Stadler  r.  Parma- 
lee,  10  Iowa  25. 

Where  the  subject  of  a  counterctiaim 
is  a  tort,  it  is  no  objection  that  the  tort 
was  committed   by   a  firm  composed 
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In  an  action  by  a  principal  upon  a  contract  made  by  an  agent 
in  his  own  name,  without  disclosing  his  agelncy,  the  defendant  may 
set  off  a  debt  due  to  him  from  such  agent ;  *  but  if  he  knew  or  had 
reason  to  believe  that  the  agent  was  not  the  real  party  in  interest, 
but  was  acting  as  agent  in  the  transaction,  it  will  not  be  allowed.* 

(i)  Assignees. — The  assignee  of  a  "Contract  takes  it  subject  to 
the  right  of  set-off  which  the  debtor  had  against  it  at  the  time  of 
the  assignment  and  notice  thereof;*  and  if  an  action  is  founded 


of  plaintiff  and  others  not  parties  to 
the  suit.     Walker  v.  Johnson,  28  Minn. 

In  an  action  by  several  plaintiffs,  on 
a  contract,  for  an  accounting,  if  the 
contract  itself  divides  the  fund,  and 
makes  a  specific  share  due  to  each,  a 
cause  of  action  in  favor  of  the  defend- 
ants against  one  of  the  plaintiffs, 
though  it  could  not  be  set  up  to  bar 
the  right  to  an  accounting,  is  a  proper 
counterclaim  against  the  share  of  the 
plaintiff  whom  it  affects.  Taylor  v. 
Root,  4  Abb.  A  pp.  Dec.  (N.  Y.)  382. 

SarvlTlng  Partner. — A  several  de- 
mand against  a  deceased  partner,  how- 
ever, cannot  be  allowed  as  a  counter- 
claim in  an  action  brought  by  a 
surviving  partner  upon  a  demand  in 
favor  of  the  firm.  Lawrence  v,  Vilas, 
20  Wis.  381. 

1.  Pratt  r.  Collins,  20  Hun  (N.  Y.) 
126;  Bliss  V,  Bliss,  7  Bosw.  (N.  Y.) 
339;Judson  v.  Stilwell,  26  How.  Pr. 
( N.  Y.)  513 ;  Hogan  v.  Shorb,  24  Wend. 
rN.  Y.)458;  McLachlin  v.  Brett,  105 
N.  Y.  391. 

In  Bliss  V.  Bliss,  7  Bosw.  (N.  Y.) 
339,  the  rule  was  laid  down  that  where 
goods  are  sold  by  a  broker,  w^ithout 
disclosing  his  principal,  the  purchaser 
when  sued  by  the  principal  for  the 
price,  cannot  set  off  a  debt  due  to  him 
from  the  broker,  but  that  where  the 
sale  is  made  by  a  factor,  the  purchaser, 
as  a  general  rule,  may  set  off  a  debt 
due  to  him  from  the  factor. 

2.  Judson  V,  Stilwell,  26  How.  Pr. 
<N.  Y.)  513;  Pratt  v.  Collins,  20  Hun 
(N.  Y.)  126;  Bliss  v.  Bliss,  7  Bosw.  (N. 
Y.)  339;  Hogan  v.  Shorb,  24  Wend. 
(N.  Y.)  458;  Merrick  v.  Gordon,  20  N. 
Y.  93;  McLachlin  v.  Brett,  105  N.  Y. 
391 ;  and  see  Henry  v.  Marvin,  3  E.  D. 
Smith  (N.  Y.)  71 ;  Browne  z\  Robin- 
son, 3  Cai.  Cas.  (N.  Y.)  343. 

A  right  to  set  off  a  claim  against  the 
agent  is  lost  if  the  principal  is  dis- 
closed before  the  goods  are  ■  delivered 
or  the  payment  made  when  the  con- 
tract is  executory.  The  vendee  is  not 
then  acting  in  the  dark,  and  his  liberty 


of  action  remains,  at  least  where  his 
interests  may  be  affected  by  the  change 
of  creditors,  and  so  can  have  no  equity 
to  use  the  goods  of  one  man  to  pay  the 
debt  of  another.  McLachlin  v.  Brett, 
105  N.  Y.  391. 

Beeonpment  by  Agent. — An  agent  who 
is  sued  to  compel  him  to  pay  a  claim, 
for  which  he  has  made  himself  liable, 
can  recoup  any  claim  which  his  prin- 
cipal would  have  arising  out  of  the  con- 
tract, uppn  which  the  agent  is  liable ; 
but  he  cannot  recoup  a  claim  of  the 
principal  arising  out  of  another  con- 
tract.    Elwell  V.  Skicldy,  77  N.  Y.  282. 

8.  Martin  v.  Kunzmuller,  37  N.  Y. 
396;  Myers  r.  Davis.  22  N.  Y.  489; 
Barlow' v.  Myers,  64  N.  Y.  41 ;  21  Am. 
Rep.  582;  Barlow  v,  Myers,  24  Hun 
(N.  Y.)  286;  Rothschild,  r.  Mack,  115 
N.Y.  i;Smith  v.  Felton,  43  N.  Y. 
419;  Chanbe  v.  Isaacs,  5  Paige  (N.  Y.)  . 
592;  Gay  V.  Gay,  10  Paige  (N.  Y.) 
369;  Ogden  V.  Prentice,  33  Barb.  (N. 
V.)  162 ;  Coffin  V,  McLean,  80  N.  Y. 
560;  Shipman  v.  Lansing,  25  Hun  (N. 
Y.)  290;  Thompson  f.  Sickles,  46  Barb. 
(N.  Y.)  49;  Robinson  v,  Howes,  20  N. 
Y.  84;  Merrill  v.  Green,  55  N.  Y.  270; 
New  Amsterdam  Sav.  Ba'nktT.  Tartter, 
4Abb.  N.  Cas.  (N.  Y.)  215;  Herrick 
V.  Woolverton,  41  N.Y.  581 ;  i  Am. 
Rep.  461 ;  Western  Bank  v.  Sherwood, 
29  Barb.  (N.  Y.)  383;  Beckwith  v. 
Union  Bank,  9  N.  Y.  211 ;  Ely  v,  Mc- 
Knight,  30  How.  Pr.  (N.  Y.)  97;  Ca- 
valli  V.  Allen,  s7  N.  Y.  508 ;  Schieffelin 
V.  Hawkins,  i  Daly  (N.  Y.)  289;  Berry 
v.  Biett,  6  Bosw.  (N.  Y.)  627;  Solo- 
man  v.  Holt,  3  E.  D.  Smith  (N.  Y.) 
139;  Hobbs  V.  Duff,  23  Cal.  596. 

A  demand  maturing  after  an  assign- 
ment, but  before  notice  of  such  assign- 
ment, constitutes  a  valid  offset  to  the 
debt,  in  an  action 'against  him  upon 
the  assigned  demand  by  the  assignee. 
McCabe  v.  Grey.  20  Cal.  509 ;  Martin 
V.  Pillsbury,  23  Minn.  175. 

PromlBsory  notes  and  bills  of  ex- 
change transferred  in  good  faith  before 
maturity  are  not  subject  to  such  equity. 
Western  Bank  v.  Sherwood,  29  Barb. 
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upon  a  demand  which  has  been  assigned  by  a  party  thereto,  a  de. 
mand  existing  against  such  party  at  the  time  of  the  assignment 
and  belonging  to  the  defendant,  must  be  allowed  as  a  counter- 
claim,*  if  it  might  have  been  so  allowed  against  the  assignor, 
while,  the  contract  belonged  .to  him.* 

But  an  assignee  of  a  chose  in  action  is  not  liable  to  be  preju- 
diced by  any  new  dealings  between  the  original  parties  to  the 
contract,*  and  a  demand  accruing  after  the  assignment  cannot  be 
relied   upon    as    a  defense,  by  way  of   set-off  or  counterclaim* 


<N,  Y.)  383;  Linn  v,  Rugg,  19  Minn. 
18]. 

The  payor  of  a  promissory  note, 
who  has  a  counterclaim  or  set-off 
against  the  payee,  is  not  deprived  of 
the  benefit  of  nis  counter-claim  or  set- 
off by  an  assignment  of  the  note  after 
maturity.  Norton  v.  Foster,  12  Kan. 
44;  Kneedler  v.  Sternbergh,  10  How. 
Pr.  (N.  Y.)  67;  Sherwood  v.  Barton, 
36  Barb.  (N.  Y.)  284. 

The  holder  of  an  overdue  negotiable 
instrument  takes  it  discharged  of  all 
independent  matters,  but  subject  to 
such  equities  as  inhere  in  it  or  are  con- 
nected with  the  note  itself.  Richards 
V.  Daily,  34  Iowa  427;  Barnes  r.  Mc- 
Mullins,  78  Mo.  360. 

1„  Willover  v.  First  Nat  Bank,  10 
Civ,  Pro.  Rep.  (N.  Y.)  80;  40  Hun  (N. 
Y.j  184;  Davidge  v.  Mayo  (Supreme 
Ct  ),  5  N.  Y.  Supp.  475;  Beckwith  r. 
Union  Bank,  9  N.  Y.  211 ;  Robinson  r. 
Howes,  30  N.  Y.  84;  Newberger  r. 
Manneck  Mfg.  Co.,  10  Daly  (N.  Y.) 
275;  Leavenson  v.  Lafontane,  3  Kan. 
522;  Ranson  v.  McClees,  64  N.  Car. 
17  ;  Ford  v.  Thompson,  i  Head  (Tenn.) 
265.  But  see  Dillaye  v,  Niles,  4  Abb. 
Pr,  (N.  Y.)253. 

The  right  of  defense  founded  in  set- 
off or  counterclaini,  as  against  an  as- 
signee, is  whollv  statutory.  Willover 
V.  First  Nat.  Bank,  40  Hun  (N.  Y.) 
184;  Wheeler  v.  Raymond,  5  Cow.  (N. 
Y.)  i-iu 

a.  willover  v.  First  Nat.  Bank,  10 
Civ.  Pro.  Rep.  (N.  Y.)8o;  40 Hun  (N. 
Y.j  184;  Martin  v,  Kunzmuller,  37  N. 
Y.  396;  Pardo  v.  Osgood,  2  Abb.  Pr. 
N.  S.  (N.  Y.)  365;  Beckwith  v.  Union 
Bank,  9  N.  Y.  211;  Newburger  v. 
Manneck  Mfg. Co.,  loDaly  (N.  Y.)  275. 

The  demand  set  up  as  a  counter- 
clnim  must  have  belonged  in  good 
faith  to  the  defendant,  before  notice 
or  knowledge  of  the  assignment  of  the 
demand  upon  which  the  action  is 
bntyr^ht  to  the  plaintiff.  Himmelmann 
I .  Reay,  38  Cal.  163. 


AiBlgnment  for  Beonrlty. — In  an  ac- 
tion against  aJandlord  by  a  contractor, 
to  recover  for  repairs  on  the  leased 
premises  which  he  had  previously 
agreed  to  pay  for  to  a  sub-tenant, 
under  whom  the  repairs  were  com- 
menced, he  cannot  counterclaim  rent 
due  him  from  such  sub-tenant,  upon 
the  ground  that  the  contractor  had 
taken  an  assignment  of  the  lease,  where 
it  appears  that  such  assignment  was 
made  merely  a6  .security,  and  that  the 
entry  of  the  contractor  was  for  the 
purpose  only  of  making  the  repairs. 
Tallman  v.  Bresler,  65   Barb.  (N.  Y.) 

369. 

8.  Myers  v,  Davis,  22  N.  Y.  489; 
Martin  v,  Kunzmuller,  37  N.  Y.  396: 
Coster  V.  Griswold,4  Edw.  Ch.  (N.  Y.) 
376;  In  rtf  Van  Allen,  37  Barb.(N.  Y.) 

23^- 

In  an  action  by  the  assignee  of  a 
penal  bond,  for  breach  of  its  condition 
to  make  title  on  payment  of  purchase 
money,  a  note  given  to  one  of  the 
parties  to  induce  her  to  perfect  the 
title  by  being  examined  apart  and  sign- 
ing, is  not  a  proper  counterclaim. 
Utley  V.  Foy,  70  N.  Car.  303. 

In  an  action  by  a  contractor's  &m* 
ploy^  to  enforce  a  mechanics'  lien. 
the  owner  cannot  set  off  a  claim  against 
the  contractor  not  growing  out  of  the 
contract,  acquired  after  the  labor  was 
performed,  although  acquired  before 
notice  that  the  mechanic's  demand  had 
not  been  paid.  Bullock  v,  Horn,  44 
Ohio.  St.  420. 

4.  Lucas  V.  East  Stroudsburg  Glass 
Co.,  38  Hun  (N.  Y.)  581 ;  Willover  t. 
First  Nat.  Bank,  10  Civ.  Pro.  Rep. 
(N.  Y.)  80;  40  Hun  (N.  Y.)  184; 
Lowell  V.  Lane,  33  Barb.  (N.  Y.)  2Q2; 
Ogden  V,  Prentice,  33  Barb.  (N.  Y.) 
160 ;  Roberts  v.  Carter,  38  N.  Y.  107; 
Perry  v.  Chester,  53  N.  Y.  240;  Proutj- 
v.  Swift,  10  Hun  (N.  Y.)  232;  Martin 
V.  Kunzmuller,  37  N.  Y.  396;  Wells  v, 
Stewart,  3  Barb.  (N.  Y.)  40 ;  Murray  r. 
Deyo,  10  Hun  (N.  Y.)  3;  Newcom'br. 
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Both  debts  must  have  been  due  and  payable  at  the  same  time, 
and  before  a  change  in  the  ownership  of  either.* 

A  mere  claim  for  unliquidated  damages  is  not  available  as  a 
counterclaim  agscinst  an  assignee.*  Where  the  two  claims  are 
connected,  however,  equity  requires  that  set-off  should  be  com- 
pelled, although  one  is  unliquidated,  when,  by  reason  of  the 
insolvency  of  either  debtor  or  creditor,  satisfaction  cannot  be 
obtained.^ 

(2)  Persons  Suing  in  a  Representative  Capacity. ^Avi  order  to 
constitute  a  valid  counterclaim,  the  two  demands  must  be  mutual 
debts  respectively  due  to  and  from  the  plaintiff  in  the  same  capac- 
ity.*   In   an   action  by  a   receiver,  executor,   administrator,  or 


Almy,  96  N.  Y.  308;  Mcllvaine  v. 
Egerton,  2  Robt.  (N.  Y.)  422;  Weeks 
I'.Pryor,  27  Barb.  (N.  Y.)  79;  U.  S. 
Trust  Co.  V.  Harris,  2  Bosw.  (N.  Y.) 
75 ;  and  see  Clark  v.  Brockway,  i  Abb. 
App.  Dec.  (N.  Y.)  351.  But  see  Filkin 
V.  Ferris,  18  Barb.  (N.  Y.)  581. 

It  is  not  necessary  that  an  assignee 
should  give  notice  to  a  judgment  cred- 
itor of  the  assignor  of  the  assignment, 
in  order  to  prevent  the  creditors  from 
using  his  judgment  as  a  set-off,  or  other 
defense  in  an  act,i.on  brought  by  the 
assignee.  Ogden  v.  Prentice,  33  Barb. 
(N.  Y.)  160. 

In  an  action  to  recover  for  the  use 
of.  and  for  an  injury  to,  a  wagon  for- 
merly belonging  to  the  plaintiff's  hus- 
band, the  defendant  cannot  be  allowed, 
as  a  counterclaim,  a  demand  existing 
against  plaintifTs  husband,  on  the 
ground  that  defendant  had  no  notice 
of  the  sale  of  the  wagon  to  the  plain- 
tiff, where  it  is  not  shown  that  the  de- 
fendant acted  on  the  belief  that  the 
husband  was  the  owner.  Sloteman  v, 
Thomas,  etc.,  Mfg.  Co.,  69  Wis.  499. 

1.  Taylor  v.  Mayor,  etc.,  of  N.  Y., 
82  N.  Y.  10;  Patterson  v,  Patterson, 
59  N.  Y.  574;  17  Am.  Rep.  384;  Spen- 
cer V.  Babcock,  22  Barb.  (N.  Y.)  326; 
Munger  v.  Albany  City  Nat.  Bank,  85 
N.  Y.  580  ;  Jordan  v.  National  Shoe, 
etc..  Bank,  74  N.  Y.  467 :  30  Am.  Rep. 
319; Coffin  V.  McLean,  80  N.  Y.  560; 
Richards  v.  La  Tourette,  53  Hun  (N. 
Y.)  623;  a  firmed  in  119  N.  Y.  54; 
Lawrence  v.  Nelson,  21  N.  Y.  158; 
Martin  v.  Kunzmuller,  37  N.  Y.  396; 
Murray  V.  Deyo,  10  Hun  (N.  Y.)  3; 
Duncan  v.  Stanton,  30  Barb.  (N.  Y.) 
533;  P«rry  v,  Chester,  53  N..  Y.  240: 
Diven  v.  Phelps,  34  Barb.  (N.  Y.)  224; 
Say  res  v,  Linkhart,  25  Ind.  145. 

A  claim  existing  against  the  assignor, 
and  in  favor  of  the  maker  of  a  promis- 


sory note,  which  was  assigned  for  value 
before  it  became  due,  although  with 
notice  of  the  offset,  cannot  be  set  off 
against  the  note  in  the  hands  of  the  as- 
signee. 'Williams  v.  Brown,  4  Abb. 
App:  Dec.  (N.  Y.)  607.  And  see 
Hicks  V,  McGrorty,  2  Duer  (N.  Y.) 
295;   Statibery   v.  Smith,  13  Ohio  St. 

495- 

2.  Frick  v.  White,  57  N.  Y.  103; 
Ferreira  v.  Depew,  4  Abb.  Pr.  (N.  Y.) 
131 ;  Allgoever  r.  Edmunds,  66  Barb. 
(N.  Y.)  579;  Stoddard  v.  Treadwell,  26 
Cal.  294. 

In  an  action  by  the  assignee  of  a 
jailer  for  board  of  prisoners,  the 
county  cannot  counterclaim  for  the 
jailer^s  official  misconduct.  Trotter  v. 
Swain  Co.  Com'rs,  90  N.  Car.  455. 

In  an  action  by  a  receiver  of  an  in- 
solvent insurance  company,  a  loss  oc- 
curring before  bankruptcy  is  a  credit 
within  the  statute  of  mutual  credits^ 
although  the  loss  be  not  adjusted  till 
after  the  bankruptcy,  and  although  no 
extended  time  of  payment  be  formally 
asked  or  given.  Osgood  v.  DeGroot, 
36  N.  Y.  348. 

In  Ferreira  v.  Depew,  4  Abb.  Pr,  (N. 
Y.)  131,  it  was  held  that  an  unsettled 
demand  existing  prior  to  an  assign- 
ment is  not  available  as  a  counter- 
claim in  an  action  by  the  assignee,  but 
that  it  is  doubtless  an  equitable  defense, 
the  plaintiff  having  taken  the  claim 
subject  to  the  equities  existing  between 
the  defendant  and  the  assignor. 

3.  Littlefield  v.  Albany  Co.  Bank,  97 
N.  Y.  581. 

4.  Patterson  v.  Patterson,  59  N.  Y. 
574  ;  17  Am.  Rep.  384;  In  re  Hill,  17 
Abb.  N.  Cas.  (N.  Y.)  273;  In  re  Van 
Allen,  37  Barb.  (N.  Y.)  231 ;  Ballou  v. 
Ballou,  78  N.  Y.  325;  New  York  Ice 
Co.  v.  Parker,  8  Bosw.  (N.  Y.)  688; 
Quin  V.  Hill,  4  Dem.  (N.  Y.)  69;  Dud- 
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trustee  therefore,  upon  a  demand  due  to  the  estate,  or  party  which 
he  represents,  a  demand  in  favor  of  the  defendant  against  such 
estate  is  a  good  counterclaim.*  But  in  an  action  brought  by  a 
plaintiff  in  his  individual  capacity,  a  claim  against  him  in  his 
representative  capacity  cannot  be  interposed  as  a  counterclaim } 
nor  can  a  claim  against  a  plaintiff  in  his  individual  capacity  be 
interposed  as  a  counterclaim  in  an  action  brought  by  him  in  his 
representative  capacity.*  A  demand  which  can  be  set  off  against 
an  executor  or  administrator,  however,  in  an  action  brought  by 


ley  r.  Oris  wold,  a  Bradf.  (N.  Y.)  24; 
Naglee  v.  Palmer,  7  Cal.  543;  Law- 
rence V.  Vilas,  20  Wis.  381 ;  Pomeroy 
on  Rem.  (2d  ed.)  793,  §  7^4.  But  see 
Kerr  v,  Webb,  9  Rich.  Eq.  (S.  Car.) 
369.  See  also  Brandon  v.  Allison,  66 
N.  Car.  532 ;  McLean  v.  Leach,  68  N. 
Car.  95. 

In  an  action  by  an  insolvent  admin- 
istrator, to  whom  a  portion  of  tl^  re- 
covery will  belong  in  his  individual 
capacity,  a  demand  against  him  indi- 
vidually may  be  allowed  in  counter- 
claim.    Carr  v.  Askew,  94  N.  Car.  194. 

The  reasonable  and  necessary  ex- 
penses of  the  interment  of  the  body  of 
a  deceased  person  are  a  charge  against 
his  estate,  and  constitute  a  good 
counterclaim  in  an  action  brought  by 
his  representative  for  the  recovery  of 
fl  demand  due  the  estate.  Patterson  v. 
Patterson,  59  N.  Y.  574;  17  Am.  Rep. 

384- 

Demands  in  reference  to  offset  are 
considered  due  from  the  same  person 
in  the  same  right,  where  the  plaintiff 
may  sue  and  the  defendant  be  sued  in 
their  own  names,  without  specifying 
any  representative  character,  and 
where  the  party  to  the  suit  has  a  lien 
upon,  or  a  legal  right  to  the  applica- 
tion of  the  fund  when  collected.  Miller 
V,  Franklin  Bank,  i  Paige  (N.  Y.)  444. 

1.  Davis  V.  Stover,  58  N.  Y.  473; 
Pendergast  v.  Greenfield,  40  Hun  (N. 
Y.)  494;  Smith  V.  Randall,  3  Thomp. 
&  C.  (N.  Y.)  798;  Miller  v.  Franklin 
Biink,  1  Paige  (N.  Y.)  444;  Otis  v, 
Shantz,  128  N.  Y.  45 ;  In  re  V^an  Allen, 
17  Barb.  (N.  Y.)  231 ;  Isham  r.  David- 
son, 52  N.  Y.  2-57 ;  New  Amsterdam 
Sav.  Bank  v.  Tartter,  4  Abb.  N.  Cas. 
(N.  Y.)  215  ;  Finnell  v,  Nesbit,  16  B. 
Mon.  (Ky.)  351  ;  Whedbee  v.  Reddick, 
7g  N.  Car.  521;  Hade  v.  McVay,  31 
Ohio  St.  231;  and  see  Lawrence  v. 
Nelson,  21  N.  Y.  158;  Holbrook  v. 
.\merican  F.  Ins.  Co.,  6  Paige  (N.  Y.) 
2:0;  Hepburn  v,  Montgomery,  19  N. 
Y.  Wkly.  Dig.  26. 


Where  a  receiver  represents  cred- 
itors only,  and  the  action  which  he 
brings  can  only  be  miiTicained  \n  ihe 
right  of  the  creditors,  and  not  bv  the 
corporation  for  which  the  receiver  wii> 
appointed,  a  demand  against  such  cor- 
poration cannot  be  set  up  as  a  counter 
claim.  Pendergast  v.  Greenfield,  40 
Hun  (N.  Y.I  41^4.  And  see  Osgood  v 
Ogden,  3  Abb.  App.  Dec.  (.W  Y.>  4J5; 
Clark  V.  Bruckway,  i  Abb.  App.  Dec. 
(N.  Y.)35i. 

The  intent  of  the  parties  is  not  the 
subject  of  inquirv.  An  assignmetii 
may  be  held  fraudulent  as  to  creditors, 
and  a  trust  niav  be  created,  not  by  the 
assignment,  but  by  adjudication  fay  ttie 
court  as  the  result  of  fraud,  for  ihr 
purpose  of  the  remedy  in  behalf  of 
creditors,  and  In  such  case  that  ques- 
tion cannot  be  raised  tn  the  action  fur 
the  purpose  of  the  alleged  counter 
claim.  Willover  r.  First  Nat,  Bank. 40 
Hun  (N.  Y.)  1S4. 

2.  Field  t ,  Hahn,  65  Mo.  417:  Mtr 
ritt  V.  Seaman,  6  Barb.  (N.  Y.)  35" 
reversed  on  other  grounds  In  6  N.  Y 
168;  Mercein  r.  Smith,  2  Hill  (N.  Y  : 
210;  Fry  V,  Evan*>,  8  Wend.  iN,  Y. 
530;  Foster  V.  Coe,  4  Lans,  (N,  Y 
S3;  Brown  t .   Cuming,  2    Cai,  (N.  Yj 

34- 

Where  an  executor  or  adminiilratcr 
has  sold  property  of  tire  estate  on 
credit,  he  may  bring  an  action  in  l-i* 
own  name  to  recover  the  purcJu^^? 
price,  and  in  euch  an  action  a  dfi^ 
against  the  decedent  cannot  be  m-uic 
the  subject  of  a  counterclaim.  Tlionp 
son  T/.  Whitinar^h,  100  K.  Y.  n. 

S.  Gelshcmen  f.  Harris,  16  Fed. 
Rep.  680;  Thompson  v.  Wbitmarth, 
100  N.  Y.  35  ;  Wakeman  \\  Everett,  41 
Hun  (N.  Y^)  27S;  Westfall  xk  Dungan, 
14  Ohio  St.  276. 

Under  the  bankruptcy  laws,  requir 
ing  an  equal  division  of  the  estate  of  a 
bankrupt  among  s11  creditors,  a  debt 
due  to  a  stockholder  for  looses  sus- 
tained by  him  of  properties  insured  br 
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him  as  such,  must  have  been  due  and  payable  to  the  defendant 
from  the  decedent  in  his  lifetime  ;*  and  in  a  suit  by  an  executor 
or  administrator  upon  a  cause  of  action  which  arose  after  the 
death  of  the  testator,  the  defendant  cannot  set  off  a  demand 
against  the  testator  or  intestate,  even  though  it  existed  at  the 
time  of  his  death.* 

(3)  Government, — A  State  or  sovereign,  by  coming  into  court  as 
a  suitor,  does  not  abandon  its  sovereignty  and  subject  itself  to 
any  affirmative  judgment  which  the  court  may  render  against  it 
upon  a  set-off  or  counterclaim.'     The  right  of  a  debtor  of  the 


the  company,  cannot  be  set  off  against 
his  indebtedness  to  the  company  for 
unpaid  shares  in  the  capital  stock  of 
the  company,  for  the  reason  that  the 
monejs  arising  from  that  source  con- 
stitute a  trust  fund  for  the  payment  of 
the  creditors.  Sawyer  v,  Hoag,  17 
Wall.  (U.  S.)  610;  Scammon  v.  Kim- 
ball, 92  U.S.  362;  and  see  U.  S.  v. 
Eckford,  6  Wall.  (U.  S.)  488. 

In  Pendergast  v.  Greenfield,  40  Hun 
(N.  Y.)  494,  which  was  an  action 
brought  against  one  as  trustee  for  the 
recovery  of  moneys  ot  an  insolvent 
bank,  w'^hich  had  come  into  his  hands, 
and  in  which  the  defendant  set  up  as  a 
counterclaim  a  demand  due  him  from 
the  bank  for  services  rendered  by  him 
as  its  vice-president,  it  was  hela  that 
the  counterclaim  tended  in  some  way 
to  diminish  and  defeat  the  plaintiff^ 
recovery,  and  the  demand  existed 
against  the  person  whom  the  plaintiff 
represented,  or  for  whose  benefit  the 
action  was  brought,  and  wa^  properly 
interposed  and  should  be  sustained. 

1.  Jordan  v.  National  Shoe,  etc., 
Bank,  74  N.  Y.  467 ;  30  Am.  Rep.  319; 
Mercein  v.  Smith,  2  Hill  (N.  Y.)  210; 
Patterson  v.  Patterson,  59  N.  Y.  574; 
17  Am.  Rep.  384;  Merritt  v.  Seaman, 
6  N.  Y.  168;  Cook  V,  Lovell,  11  Iowa 
81;  Lawrence  f.  Vilas,  20  Wis.  381. 

An  heir,  legatee  or  next  of  kin  cannot 
maintain  a  counterclaim  for  his  share 
of  an  estate  in  an  action  against  him, 
brought  by  the  administrator  to  recover 
a  debt  due  to  the  estate.  Woodhouse 
p.  Woodhouse,  11  N.  Y.  Wkly.  Dig. 
241  ;  Lattimer  v.  Sullivan,  30  S.  Car. 
III. 

A  counterclaim  which  rests  upon 
alleged  tortious  acts  of  executors  in 
the  management  of  the  estate  which 
they  represent,  arises  after  the  death 
of  the  decedent,  and  is  not  one  which 
belongs  to  the  defendant  at  the  time 
of  his  death,  and  cannot,  therefore,  be 
interposed  in  an  action  against  him  by 


such  executors  for  the  recovery  of  a 
demand  due  the  estate.  Wakeman  v, 
Everett,  41  Hun  (N.  Y.)  278. 

In  Lerche  v.  Brasher,  37  Hun  (N. 
Y.)  385,  a  transaction  had,  after  the 
death  of  a  decedent,  but  dated  back  to 
a  time  during  his  lifetime,  was  allowed 
as  a  counterclaim  in  an  action  against 
his  administrator  brought  by  the  per- 
son thus  dating  it. 

2.  Merritt  v.  Seaman,  6  Barb.  (N, 
Y.)  330,  rex^ersed  on  other  grounds  in 
6  N.  Y.  168;  Dale  v.  Cooke,  4  Johns. 
Ch.  (N.  Y.)  13;  Root  V,  Taylor,  20 
Johns.  (N.  Y.)  137;  Fry  v.  Evans,  8 
Wend.  (N.  Y.)  530  ;  Mercein  v.  Smith, 
2  Hill  (N.  Y.)  2jo;  Patterson  v.-Pat- 
terson,  59  N.  Y.  574;  .17  Am.  Rep. 
384 ;  Naglee  r.  Palmer,  7  Cal.  543  ; 
Harte  v.  Houchin,  50  Ind.  327;  Day- 
huff  V,  Day  huff,  27  Ind.  158. 

In  Woodward  v.  Laverty,  14  Iowa 
381,  it  was  held  that  a  debtor  of  an 
estate  is  not  permitted  to  set  up  as  a 
counterclaim  against  his  debt  de- 
mands against  the  estate  purchased 
after  the  death  of  the  intestate  at  a 
discount. 

Examination  of  Party. — The  statutory 
rule  that  a  party  cannot  be  examined 
as  a  witness,  when  the  opposite  party 
sues  or  defends  as  legal  representative 
of  a  deceased  person,  is  properly  ap- 
plicable only  where  the  cause  of  action 
or  matter  of  defense  is  one  which  ac- 
crued to  the  deceased  in  his  lifetime, 
and  not  where  the  legal  representative 
sues  upon  a  chose  in  action  purchased 
by  him,  and  upon  which  he  could 
bring  a  suit  in  his  own  name.  Law- 
rence V,  Vilas,  20  Wis.  381. 

3.  People  V.  Denison,  84  N.  Y.  272  ; 
People  V,  Corner,  59  Hun  ( N.  Y.)  299 ; 
Com.  V,  Rodes,  5  T.  B.  Mon.  (Ky.) 
318;  Raymond  v.  State,  54  Miss.  562; 
28  Ann.  Rep.  382 ;  State  v.  Floyd,  28 
La.  Ann.  553;  New  Orleans  v.  David- 
son, 30  La.  Ann.  541  ;  31  Am.  Rep. 
228;  Chevallier  v.  State,  10  Tex.  315; 
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United  States  government,  when  sued  by  it,  to  interpose  a  coun- 
terclaim or  counter-credit,  rests  upon  statutory  provisions  re- 
quiring such  counter-credits  to  be  first  submitted  to  the  proper 
accounting  officers,^  upon  complying  with  which  a  defendant 
sued  by  the  government  may  give  in  evidence  any  counterclaim 
or  credit  which  he  may  have  in  his  own  right,  and  which  is  a 
proper  subject  of  set-ofif,  whether  arising  out  of  the  transaction  on 
which  he  is  sued  or  an  independent  transaction.*  But  such  a 
counterclaim  is  available  only  to  the  extent  necessary  to  defeat 
the  claim  of  the  government,  and  no  judgment  can  be  recovered 
against  the  government  for  the  excess,  should  there  be  any.* 
These  principles  do  not  apply  to  a  political  division  of  the  State 
which  has  not  the  prerogative  of  a  sovereign.* 

c.  Demands  Against  Co-defendants — (See  also  Cross- 
bill, vol.  4,  p.  905 ;  Cross-complaint,  vol.  4,  p.  906). — In  an  ac- 
tion against  several  defendants,  the  court  has  power  not  only  to 
make  a  complete  determination  of  the  action  between  the  plain- 
tiff and  the  defendants,  but  also  to  determine  the  ultimate  rights 
of  two  or  more  of    the  defendants  as  between  themselves,*  in 


Com.  v.  Matlack,  4  DaU.  (Pa.)  303; 
Treasurers  v,  Cleary,  3  Rich.  (S.  Car.) 
372;  Reeside  v.  Walker,  11  How.  (U. 
S.)  372;  U.  S.  V,  Giles,  9  Cranch  (U. 
S.)  228 ;  and  see  People  v,  Brandreth, 
3  Abb.  Pr.  N.  S.  (N.  Y.)  224;  36  N.  Y. 
191. 

In  Com.  V,  Todd,  9  Bush  (Ky.)  708, 
it  is  held  that  a  counterclaim  against 
the  State  can  be  used  as  a  defense,  but 
no  further;  that  as  no  judicial  proceed- 
ing can  be  maintained  against  a  State, 
no  counterclaim  is  possible  beyond  de- 
feating the  action  in  which  it  is  inter- 
posed. See  also  State  v,  Franklin 
Bank,  10  Ohio  91. 

No  action  can  be  sustained  against 
the  government,  except  by  its  own  ex- 
press consent,  under  some  special  stat- 
ute allowing  it,  and  to  permit  a  de- 
mand set  up  by  way  of  counterclaim 
against  the  government  to  be  pro- 
ceeded upon  to  judgment  against  it 
would  be  equivalent  to  permitting  a 
suit  to  be  prosecuted  against  it.  People 
V.  Denison,  84  N.  Y.  272;  Reeside  tr. 
Walker,  11  How.  (U.  S.)  272. 

1  People  V,  Denison,  84  N.  Y.  272 ; 
U.  S.v.  Hart  (Arizona,  1888),  19  Pac. 
Rep.  4;  U.  S.  V.  Giles,  9  Cranch  (U. 
S.)  212. 

They  can  only  be  set  up  in  court 
after  having  been  disallowed  by  such 
officers,  except  in  special  cases.  People 
V.  Denison,  84  N.  Y.  272. 

Authority  to  render  a  judgment 
against  the  State  or  government  in  one 


of  its  own  courts,  cannot  be  implied 
but  must  be  -express,  nor  can  it  he 
claimed  under  general  laws  in  which 
the  State  is  not  named.  People  t. 
Denison,  84  N.  Y.  272;  Dollar  Sav. 
Bank  V.  U.  S.,  19  Wall.  (U.  S.)  239. 

2.  People  V.  Denison,  84  N.  ^.272; 
U.  S.  V,  Hart  (Arizona.  1888).  19  Pac 
Rep.  4;  U.  S.  V.  Wilkins,  6  Wheat. 
(U.  S.)  135;  and  see  U.  S.  v.  Robeson, 
9  Pet.  (U.  S.)  319;  U.  S.  T'.  Rinpgold, 
8  Pet.  (U.  S.)  150;  GraUot  v,  U.  S^  !<; 
Pet.  (U.  S.)  336;  U.  S.  V.  Bank  of  Me- 
tropolis, 15  Pet.  (U.  S.)  377;  DeGroot 
V.  U.  S.,  5  Wall.  (U.  S.)  431;  U.  S.  r. 
Eckford,  '6  Wall.  (U.  S.)  484;  Ware  v. 
U.  S.,  4  Wall.  (U.  S.)  617;  U.S.  r. 
Prentice,  6  McLean  (U.S.)  65. 

8.  People  V.  Denison,  84  N.  Y.  273; 
Reeside  v.  Walker,  11  How.  (U.S.) 
272;  DeGroot  r.  U.  S..  5  Wall.  (U.  S.) 
431;  U.  S.  V.  Eckford,  6  Wall.  (U.  S.) 
484. 

Money  paid  by  the  United  States  on 
a  fraudulent  voucher  may  be  recovered 
back  on  a  plea  of  counterclaim. 
Charles  v,  U.  S.,  19  Ct  of  CI.  316. 

4.  Taylor  v.  Mayor,  etc.,  of  N.  Y., 
82  N.  V.  10. 

Taxes. — A  debt  due  from  a  munici- 
pal corporation  to  a  citizen,  however, 
cannot  be  counterclaimed  against  the 
amount  he  owes  for  taxes.  Gatling  r. 
Carteret  Co.  Com*rs.,  92  N.  Car.  536. 

5.  Smith  V.  Hilton,  50  Hun  (N.  Y.) 
236;  Derham  v.  Lee,  87  N.  Y.  599;  Clegg 
V,    American    Newspaper    Union,  60 
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order  to  secure  a  complete  determination   of    the  entire  contro- 
versy arising  out  of  the  plaintiff's  action.* 

Relief  between  co-defendants  must  be  based  upon  the  facts 
involved  in  and  brought  out  by  the  litigation  and  investigation 
of  the  claim  of  the  plaintiff*  Distinct  and  separate  causes  of 
action  cannot  be  brought  into  the  case  by  means  of  the  answer 
of  a  defendant,  when  they  are  not  in  any  form  connected  with 
the  subject-matter  of  the  action.*  If  no  issue  with  the  complaint 
is  made,  the  equities  between  the  several  defendants  must  be  set- 


How.  Pr.  (N.  Y.)  498;  MetropoUtan 
Trust  Co.  V,  Tonwanda,  etc,,  R.  Co., 
18  Abb.  N.  Cas.  (N.  Y.)  368;  43 
Hun  (N.  Y.)  531 ;  Manning  v, 
Gasharie,  27  Ind.  399.  And  see  tones 
T'.  Grant,  10  Paige  (N.  Y.)  348;  Barry 
V.  Brune,  8  Hun  (N.  Y.)  405. 

Under  statutes  providing  for  cross- 
bills relief  may  be  had  against  the 
plaintiff,  against  co-defendants,  and 
others  touching  the  matter  in  question 
in  the  original  bill  or  complaint. 
See  Kemp  t^.  Mitchell,  36  Ind.  249; 
Frear  r.  Bryan,  12  Ind.  343;  Fletcher 
r.  Holmes,  25  Ind.  458;  Kidder  v, 
Barr,  35  N.  H.  235;  White  v.  Buloid, 
2  Paige  (N.  Y.)  164;  Ayres  v.  Carver, 
17  How.  (U.S.)  591. 

The  only  real  difference  between  a 
complaint  and  a  cross-complaint,  is 
that  the  first  is  filed  by  the  plaintiff 
and  the  second  by  the  defendant;  both 
contain  a  statement  of  the  facts  and 
each  demands  affirmative  relief  upon 
the  facts  stated.  Tippecanoe  Co.  v. 
LaFayette,  etc.,  R.  Co.,  50  Ind.  85; 
Ewing  V,  Patterson,  35  Ind.  326. 

In  Indiana  an  answer  seeking  affirm- 
ative relief  should  be  in  the  form  of 
a  crosss-complaint,  and  -where  affirma- 
tive relief  is  sought  against  the  plaintiff 
and  the  co-defendants,  they  should  be 
made  parties  to  the  cross<>complaint. 
Winslow  V,  Winslow,  52  Ind.  8. 

1.  Smith  V.  Hilton,  50  Hun  (N.  Y.) 
236 ;  Derham  v,  Lee,  87  N.  Y.  599  ; 
Ayres  v.  Carver,  17  How.  (U.  S.)  591. 

The  provisions  of  the  New  York 
Code,  relative  to  controversies  between 
co-defendants,  apply  only  in  case  of  co- 
defendants  who  have  appeared  in  the 
action.  Parker  v.  Commercial  Tel.  Co., 
3N.  Y.  St.  Rep.  174. 

A  defendant  in  foreclosure  setting  up 
that  the  mortgage  is  void  for  usury  be- 
tween plaintiff  and  a  co-defendant,  can- 
not compel  an  amendment  of  the  com- 
plaint for  the  purpose  of  setting  forth  the 
.  transaction,  but  may  be  protected  by 
litigating    the  question    with  his    co- 


defendant.  Newman  f.  Dickson,  i  Abb. 
N.  Cas.  (N.  Y.)  307. 

2.  Kay  v.  Whittaker,  44  N.  Y.  576 ; 
Lansing  v.  Iladsall,  26  Hun  (N.  Y.) 
619 ;  Dusenbury  v,  Fisher,  47  N.  Y. 
Super.  Ct.  482  ;  Elliott  v.  Pell,  i  Paige 
(N.  Y.)  268;  Jones  v.  Grant,  10  Paige 
(N.  Y.)  350  ;  Frear  v,  Bryan,  12  Ind. 
343 '»  Williams  v,  Boyd,  75  Ind.  286 ; 
Vance  v,  Evans,  11  W.  Va.  376;  Ayres 
V,  Carver,  17  How.  (U.  S.)  591. 

In  an  action  for  partition  and  to 
quiet  title,  an  answer  alleging  that  the 
ancestors  under  whom  the  plaintiff 
claims,  agreed  to  convey  the  real  estate 
in  question  to  defendant,  and  put  him 
in  possession,  and  that  he  is  still  in  pos- 
session, is  good  as  a  cross-complaint  for 
the  specific  performance  of  the  contract. 
Winslow  v.  Winslow,  52  Ind,  8. 

Where  the  relief  demanded  in  the 
complaint  is  substantially  the  same  as 
that  asked  for  in  the  answer  of  a  co- 
defendant,  these  rules  do  not  apply.  Ed- 
wards V,  Downs,  13  N.  Y.  Wkly.  Dig.  57. 

8.  Rafferty  v.  Williams,  34  Hun  (*N. 
Y.)  544;  Kay  v,  Whittaker,  44  N.  Y. 
565 ;  Smith  v.  Hilton,  50  Hun  (N.  Y.) 
336 ;  Dusenbury  r.  Fisher,  47  N,  Y. 
Super.  Ct.  487  ;  Tripp  v,  Vincent,  3 
Barb.  Ch.  (N.  Y.)  613  ;  Joyce  v.  Whit- 
ney, 57  Ind.  550  ;  Buffalow  v,  Buffalow, 
2  Ired.  Eq.  (N.  Car.)  113;  Vance  v. 
Evans,  11  W.  Va.  376. 

Where  no  issue  is  tendered  to  the 
complaint,  and  the  plaintiff  is  allowed 
to  proceed  to  judgment,  and  the  cause 
is  retained  for  the  litigation  of  the 
rights  of  the  defendants  as  between 
themselves,  the  court  may  control  the 
application  of  the  proceeds  of  the  ac- 
tion, so  as  to  corppel  payment  thereof 
to  the  person  finally  found  to  be  en- 
titled thereto.  Meredith  v.  Lackey,  16 
Ind.  I.    , 

Where  the  court  decides  that  the 
plaintiff  is  not  entitled  to  the  relief 
asked  for  by  him,  for  the  reason  that  he 
is  not  the  real  party  in  interest,  an  ad- 
judication will  not  be  made  as  to  the 
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tied  between  them,  and  they  cannot  be  urged  to  defeat  or  delay 
the  plaintiflf's  right  to  recover.^ 

A  defendant  who  requires  such  a  determination  must  demand 
it  in  his  answer,  and  set  forth  the  facts  upon  which  his  right  to  it 
is  based;*  and  he  must  serve  a  copy  of  his  answer  upon  the  at- 
torney for  each  of  the  plaintiflfs  to  be  affected  by  the  determina- 
tion within  the  time  prescribed  by  law.* 

6.  CoonterclaimB  in  Equity. — The  general  rule  is  that  equity 
requires  cross-demands  to  be  set  off  against  each  other,  if^  from 
the  nature  of  the  claim  or  the  situation  of   the  parties,  justice 


rights  of  the  defendants  between  them- 
selves. Dusenbury  v.  Fisher,  47  N.  Y. 
Supr.  Ct  482. 

The  complaint  of  one  defendant 
against  another  to  establish  the  alleged 
suretyship  of  the  former,  is  not  a  mere 
cross-complaint,  but  sets  forth  a  new 
and  original  proceeding  which  cannot 
be  tried  upon  the  summons  issued  by 
the  plaintiff.  Joyce  v.  Whitney,  57 
Ind.  5^0. 

1.  Kay  V.  Whittaker,  44  N.  Y.  565  ; 
Lansing  v.  Hadsall,  26  Hun  (N.  Y.) 
619 ;  Manning  v,  Gasharie,  27  Ind. 
399 ;  Meredith  v.  Lackey,  16  Ind.  j. 

In  a  foreclosure  suit,  defendants  who 
do  not  set  up  equities  as  against  the 
plaintiff,  should  not  be  allowed  to  liti- 
gate between  themselves  before  judg- 
ment, the  question  of  their  priorities  of 
right  in  the  fund,  or  their  equity  as  to 
the  order  of  sales  of  parcels  of  the 
property,  but  the  plaintiff  should  have 
the  usual  judgment  of  sale.  Smart  v, 
Bement,   4   Abb.   App.   Dec.   (N.  Y.) 

253. 

2.  Albany  City  Sav.  Inst.  v.  Burdick, 
87  N.  Y.  40;  Kreichbaum  r.  Melton, 
49  Cal.  50;  Fletcher  v.  Holmes,  25  Ind. 
458;  Meredith  v.  Lackey,  16  Ind.  i. 

A  cross-complaint  to  withstand  a 
demurrer  for  want  of  facts  must,  like 
an  ordinary  complaint,  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 
Shoemaker  v.  Smith,  74  Ind.  71. 

In  a  foreclosure  action  the  owner  of 
the  equity  of  redemption  must  take  the 
initiative  if  he  wishes  to  question  the 
validity  of  a  junior  mortgage,  or  to  op- 
pose any  step  taken  by  a  junior  mort- 
gagee in  his  controversy  with  the 
plaintiff  to  compel  him  to  so  sell  the 
mortgaged  premises  that  a  substantial 
surplus  will  be  realized.  Dobbs  v. 
Neibuhr,  19  N.  Y.  St.  Rep.  909. 

A  defendant  who  has  not  been  served 
with  summons,  and  who  cannot  be  sub- 
jected to  the  jurisdiction  of  the  court 
by  attachment,  cannot  be   required   to 


litigate  a  question  with  a,  co-defendant 
by  the  latter  serving  upon  him  a  copv 
of  his  answer.  Jov  v.  White,  22  Abb. 
N.  Cas.  (N.  Y.)  304;  Scott  t'.  Wilson, 
2  Bush  (Ky.)  603. 

8.  Albany  City  Sav.  Inst,  l^  Burdick. 
87  N.  Y.  40;  Payn  v.  Grant,  1 1  N.  V. 
Wkly.  Dig.  197;  Meigs  v,  Willis.  ^ 
Civ.  Pro.  Rep.  (N.  Y.)  106;  Edwards 
V.  Woodruff,  90  N.  Y.  396 j  Fletcher  i\ 
Holmes,  25  Ind.  45S. 

They  are  likewise  entitled  to  notice 
of  trial  of  the  issues  thus  raised.  Ed- 
wards V.  Woodruff,  90  N.  Y.  396. 

The  provisions  of  the  AVi:'  Ti^rk 
Code  to  this  effect  confer  no  new  power 
upon  the  court,  but  are  simply  a  re^li- 
tion  of  practice.  Albany  Citv  Sav. 
Inst.  V.  Burdick,  87  N.  Y.  40. 

An  answer  by  one  of  several  defend- 
ants in  a  foreclosure  action,  vrhich 
simply  asks  that  the  plaintifTsi  Hen  be 
declared  subsequent  to  hie,  need  not  b* 
served  on  the  other  defendant.  BuHj- 
more  v,  Seward,  15  N-  Y.  Wkh'.  Dig. 
283. 

DlBpoiltlon  of  iMues. — In  making  up 
the  issues  and  in  the  trial  of  quc«lifln* 
of  fact,  the  court  is  governed  bv  the 
same  principles  of  law  and  ruie^  of 
practice  in  reference  to  a  cross- com- 
plaint as  in  regard  to  a  complaints 
Ewing  V.  Patterson,  35  Ind.  336;  Tip* 
pecanoe  Co.  v.  La  Fayette,  etc.,  R.  Co^ 
50  Ind.  85. 

Under  statutes  conferring  power  upon 
the  courts  to  determine  the  rights  of 
the  parties  on  each  side  of  a  cau^e  as 
between  themselves,  not  prescribing 
the  mode  of  procedure^  the  rules  of 
practice  in  the  courts  oi  chancery 
modified  by  the  spirit  of  the  statutes 
must  be  resorted  to,  Fletcher  r. 
Holmes.   25    Ind.  458. 

A  failure  to  antw«r  a  c;ro&s- petition 
cannot  be  taken  advantage  of  on  ap- 
peal \%)ien  the  party  filing  it,  instead  of 
asking  for  a  default,  prtxreeds  with  the 
trial  as  though  in  fact  tie  pkading  had 
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cannot  otherwise  be  done.*  While,  as  a  general  principle,  courts 
of  equity  follow  the  rules  of  law  in  enforcing  set-offs,*  they  exer- 
cise  an  original  jurisdiction  over  the  subject,  and,  in  cases  of 


been  answered.      Hervey  v,  Savorjr,  48 
Iowa  313. 

1.  Acer  V.  Hotchkiss,  97  N.  Y.  39^; 
Coffin  V.  McLean,  80  N.  Y.  564  ;  Smith 
V.  Felton,  43  N.  Y.  419 ;  Bathgate  v. 
Haskin,  59  N.  Y.  533 ;  Shipman  v. 
Lansing,  25  Hun  (N.  Y.)  290  ;  Lind- 
say V.  Jackson,  2  Paige  (N.  Y.)  581  ; 
Richards  v.  La  Tourette,  119  *N.  Y. 
^4 ;  Sejrmour  v,  Dunham,  34  Hun  (N. 
V.)  93  ;  Ga.v  V.  Gay,  10  Paige  (N.  Y.) 
369;  Davidson  r.  Alfaro,  80  N.  Y. 
660;  Tuscumbia,  etc.,  R.  Co.  v.  Rhodes, 
8  Ala.  206 ;  Chicago,  etc.,  R.  Co.  v.  Field, 
86  111.  273 ;  Quick  v.  Lemon,  105  III. 
587  ;  Buckmaster  v.  GrundjyS  111.  626; 
Raleigh  v.  Raleigh,  35  111.  513;  Pon- 
dir  r.  Cox,  36  Ga.*485  ;  Davis  v.  Mil- 
burn,  3  Iowa  163  ;  Bettison  r.  Jennings, 
8  Ark.  287  ;  Carson  v,  Carson,  3  Mete. 
(Ky.)  97  ;  Hughes  v.  M'Conn,  3  Bibb 
(Ky.)  354;  Thrall  r.  Omaha  Hotel,  5 
Neb.  301  ;  25  Am.  Rep.  487  ;  Russell 
V.  Conwaj.  11  Cal.  93;  Hobbs  v. 
Duff,  23  Cal.  596 ;  Edminson  v.  Bax- 
ter. 4  Hayw.  (Tenn.)  112  ;    9  Am.  Dec. 

751- 

Equitable  offsets  are  now  undoubt- 
edly embraced  in  the  definition  of  a 
counterclaim.     Acer  i*.  Hotchkiss,  97 

NY.  395. 

UnUqiildAted  Demanda.  —  Where  a 
demand  is  unliquidiited,  the  right  of 
set-off  is  not  absolute,  but  must  depend 
upon  the  circumstances  of  the  case. 
In  r«?  Van  Allen,  37  Barb.  (N.  Y.)  231 ; 
Pignolet  V,  Gecr,  19  Abb.  Pr.  (N.  Y.) 
264  ;  Davis  r.  Milburn,  3  Iowa  163. 

The  equitable  right  of  set-off  attaches 
only  in  cases  where  the  respective 
liabilities  have  been  fully  ascertained, 
liquidated  and  fixed.  Schieffelin  v. 
Hawkins,  14  Abb.  Pr.  (N.  Y.)  112  ; 
Taylor  r.  Stowell,  4  Mete.  (Ky.)  175  ; 
Naglee  v.  Palmer,  7  Cal.  543.  But 
equity  requires  that  where  two  claims 
are  connected,  although  one  is  unliqui- 
dated, set-off  should  be  compelled, 
when  by  reason  of  the  insolvency  of 
either  debtor,  satisfaction  cannot  be 
obuined.  Taylor  v.  Stowell,  4  Mete. 
•Ky.)  175;  Littlefield  v.  Albany  Co. 
Bank,  97  N.  Y.  581  ;  Davidson  v.. Al- 
faro, 80  N.  Y.  660:  Gay  r.  Gay,  10 
Paige  (X.  Y.)  369  ;  Ferreira  v.  Depew, 
4  Abb.  Pr.  (N.  Y.)  131  ;  Barber  v. 
Spencer,  11  Paige  (N.  Y.)  517  ;  Knapp 
t'.  Burnham,   11    Paige  (N.  Y.)  333. 


And  where  no  other  special  equities 
intervene,  the  court  will  allow  the 
complainant  to  have  the  damages  as- 
certained, and  when  so  done  will  order 
the  same  to  be  set  off  against  the 
judgment  which  a  non-resident  and 
insolvent  defendant  has  against  him. 
Davis  V,  Milburn,  3  Iowa  163.  But  the 
line  is  drawn  at  uncertain  damages, 
such  as  rest  in  the  sound  discretion  of  a 
jury.  Davidson  v.  Alfaro^  54  How.  Pr. 
(N.Y.)48i. 

2.  Bathgate  v.  Haskin,  59  N.  Y.  533; 
Armstrong  v.  McKelvey,  39  Hun  (N. 
Y.)  213 ;  Jordan  v.  National  Shoe,  etc.. 
Bank,  74  N.  Y.  467 ;  30  Am.  Rep.  319; 
Lindsay  v.  Jackson,  2  Paige  (N.  Y.) 
581;  Jennings  v.  Webster,  8  Paige  (N. 
Y.)  503;  35  Am.  Dec.  733;  Mills  v, 
Lampkin,  i  Ga.  511;  44  Am.  Dec.  677; 
Naglee  v.  Palmer,  7  Cal.  543;  Davis 
V,  Milburn,  3  Iowa  163. 

Where  there  are  cross-demands  be- 
tween two  parties  of  such  a  nature 
that  if  both  were  recoverable  at  law, 
they  would  be  subjects  of  legal  set-off, 
then  if  either  of  the  demands  is  matter 
of  equitable  jurisdiction  only,  the  set- 
off may  be  enforced  in  equity.  Gay- 
V.  Gay,  10  Paige  (N.  Y.)  369;  Naglee 
V.  Palmer,  7  Cal.  543. 

Equity  does  not  allow  a  set-off  or  a 
stoppage,  unless  there  is  a  recognized 
rule  of  law,  or  an  equitable  reason  re- 
quiring it.  It  does  not  interfere  to 
declare  either  a  set-off  or  a  stoppage, 
unless  there  is  one  debt  contracted  on 
the  faith  of  another,  or  an  agreement 
between  the  parties  that  one  should  be 
discounted  from  the  other ;  or  there  \s 
a  rule  of  law  on  which  to  base  its  ac- 
tion, or  some  intervening  equity  that 
renders  the  interposition  of  the  court 
necessary  for  the  protection  of  the 
demand.  Munger  v.  Albany  City  Nat. 
Bank,  85  N.  Y.  589. 

Courts  of  equity  following  the  law 
will  not  allow  a  set-off  of  a  joint  debt 
against  a  separate  debt,  or  of  a  sepa- 
rate debt  against  a  joint  debt,  nor  will 
such  courts  allow  a  set-off  of  debts 
accruing  in  different  rights,  except 
under  various  special  circumstances, 
and  where  the  proofs  are  clear  and 
the  equity  very  strong.  Scammond 
T'.  Kimball,  92  U.  S.  362,  citing  2 
Story's  Eq.  Jur.  (6th  ed.),  §  1437.  And 
see  In  re  Van  Allen,  37  Barb.  (N.  Y.) 
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peculiar  equity  and  under  special  circumstances,  will   enforce  a 
counterclaim,  though  not  within  the  letter  of  the  statute.* 

The  insolvency  of  one  of  the  parties,  rendering  the  othemnable 
to  obtain  satisfaction  upon  a  direct  proceeding  for  the  recovery 
of  his  debt,  frequently  gives  rise  to  the  right  of  set-off,  and  fur. 
nishes  a  decisive  reason  for  the  interposition  of  a  court  of  equity* 


231;  Barber  v.  Spencer,  11  Paige  (N. 
Y.)  517. 

1.  Bathgate  v.  Haskin,  59  N.  Y.  533; 
Armstrong  v.  McKelvey,  39  Hun  (N. 
Y.)  213;  Jordan  v.  National  Shoe,  etc., 
Bank,  74  N.  Y.  467 ;  3Q  Am.  Rep.  319; 
Lindsay  v.  Jtfckson,  2  Paige  (N'.  Y.) 
581 ;  Smith  v.  Felton,  43  N.  Y.  419; 
Perrv  v.  Chester,  12  Abb.  Pr.  N.  S. 
(N.  Y.)  131;  Davidson  v,  Alfaro,  54 
How.  Pr.  (N.  Y.)  481. 

The  mere  fact  that  a  set-off  would 
be  in  conformity  with  the  principles 
of  natural  equity  and  justice  is  not 
sufficient  in  itself  to  bring  it  within 
the  jurisdiction  of  a  court  of  equity. 
Davis  V.  Milburn,  3  Iowa  163. 

The  allowance  as  an  equitable  off- 
set to  reduce  the  demand  in  suit  of  an 
item  which  cannot  be  allowed  as  a 
legal  offset  or  counterclaim  is  only 
proper  where  the  equity  invoked  is 
entirely  clear  and  certain,  and  where 
other  remedies  are  impossible,  and 
where  the  demand  allowed  is  put  be- 
yond reasonable  doubt.  Armstrong 
V.  McKelvey,  104  N.  Y.  179. 

Where  a  debtor  has  a  set-off  equally 
applicable  to  two  demands  against 
him,  it  is  not  for  him  to  elect  which  of 
the  demands  fie  will  satisfy;  but  the 
court  will  direct  the  application  ac- 
cording to  the  equities  between  the 
parties.  Tallmadge  v.  Fishkill  Iron 
Co.,  4  Barb.  (N.  Y.)  383;  Collins  r. 
Allen,  12  Wend.  (N.  Y.)  356;  27  Am. 
Dec.  130. 

2.  Rothschild  v.  Mack,  115  N.  Y.  i  ; 
Bathgate  v.  Haskin,  59  N.  Y.  533  ; 
Coffin  V.  McLean,  80  N.  Y.  560  ; 
Smith  V.  Felton,  43  N.  Y.  419  ;  Ship- 
man  V.  Lansing,  25  Hun  (N.  Y.)  290  ; 
Jordan  v.  National  Shoe,  etc.,  Bank, 
74  N.  Y.  467  ;  30  Am.  Rep.  319  ;  Little- 
field  V.  Albany  Co.  Bank,  97  N.  Y. 
581  ;  Lindsay  v.  Jackson,  2  Paige  (N. 
Y.)  581  ;  Gay  v.  Gay,  10  Paige  (N.  Y.) 
369 ;  Simson  xy.  Hart,  14  Johns.  (N.  Y.) 
63  ;  Munger  v.  Albany  City  Nat.  Bank, 
85  N.  Y.  5S0  ;  Davidson  v.  Alfaro,  80 
N.  Y.  660 ;  Zogbaum  v.  Parker,  ^5  N. 
Y.  120  ;  Perry  v.  Chester,  12  Abb.  Pr. 
N.  S.  (N.  Y.')  131  ;  Wolcott  v.  Sulli- 
van, I  Edw.  Ch.  (N.  Y.)  403  ;  HolbroOk 


V.American  F.  Ins.  Co.,  6  Paiije  (N. 
Y.)  220;  Pond  I'.  Smith,  4  Conn.  50J, 
Goodwin  v,  Kenev,  49  Conn.  563  ^ 
Hobbs.i'.  Duff,  23  Cal  628  ;  Rush-]]  v. 
Conway,  11  Cal.  102  ;  Marve  v.  Jonef, 
9  Cal.  335  ;  Keightlev  v.  WalL^  24  Ind. 
205  ;  Collins  v.  Farquar^  4  Ljtt.  \  Kv.) 
153  ;  Robbins  r.  Holley,  1  T.  B.  Moa. 
(Ky.)  194;  Ball  v.  Townfiend^  Lift. 
Sel.  Cas.  (KyO  325  ;  Priori.  Richardi, 
4  Bibb  (Ky.)  356  ;  Merrill  ik  Souther, 6 
Dana  (Ky.)  306  ;  Tavlor  f.  Siowell,4 
Mete.  (Ky.)  175  ;  Davis  v,  Milburn,  i 
Iowa  163  ;  Levy  r/  Steinbach,  43  Md 
212  ;  Marshall  x\  Cooper,  43  Md.  46; 
Foulks  7\  Rhodes,  12  Neb.  225  ;  Ford 
V,  Thornton,  3  Leigh  (V'a.)  695  ;  /»  n 
Voetter,  4  Fed.  Rep.  632,  Sec  also 
Greene  v.  Darling,  5  Mason  (U,  S,) 
201. 

The  equity  which  will  justify  the  in- 
terference of  the  court  in  case  of  in- 
solvency, is  of  greater  force  when  the 
party  opposing  it  is  already  in  court 
seeking  relief.  Goodwin  r/Kern*v.  49 
Conn.  563,ri7/»^  Pond  v,  Stti  ith,  4  Conn 
297  ;  Bowem  v.  Bowem.  20  Conn.  127: 
Rowan  v.  Sharp's  Riflt-  yii^.  Co,  i^^ 
Conn.  282  ;  Lindsav  v.  Jack&on,  2  P:iit;c 
(N.  Y.)  581  ;  Fool'r.  Ketcham,  15  Vt 
258 ;  40  Am.  Dec*  ^^78  :  Blake  t .  Lnrg- 
don,  19  Vt.  485;  47  Am.  Dec.  701 , 
Chamberlain  r.  Stewart,  f*  Dana  (Ky.) 
32. 

In  Russell  v.  Conway,  n  Cal.  93,  in 
which  the  claim  against  the  party  praj* 
ing  for  a  set-off  was  not  a  personal 
claim,  but  a  jud|;ment  in  rem  aj^ainst 
property  belonging  to  him,  while  hii 
claim  against  The  other  party  was  on  1 
judgment,  it  wa<i  held  that  his  in- 
solvencj'  was  a  sufficient  ground  fof 
the  assumption  of  equitable  jurisdic- 
tion. 

An  allegation  that  the  debtor  bis 
parted  with  some  of  his  property,  and 
threatens  to  put  the  rest  of  it  out  of  his 
hands,  so  as  to  deprive  the  creditor  of 
the  power  of  collecting  anything,  is  not 
equivalent  to  a  charge  of  insolvencT, 
and  is  not  suflicient  to  authorize  thf 
setting  up  of  an  unliquidated  claim  as  a 
set-off,  in  a  case  in  which  a  set-off 
would  not  be  allowed  at  law,     Jenningi 
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Thus,  a  demanc)  against  an  insolvent  may  be  set  off  against  a 
claim  in  his  favor,  even  though  the  claim  in  favor  of  the  insolvent 
be  not  yet  due  and  payable,^  and  the  fact  that  the  demand  in  favor 
of  the  insolvent  is  not  due  at  the  time  of  his  assignment  does  not 
affect  the  right  of  set-off.*  And  though  one  of  the  parties  seek- 
ing the  set-off  be  a  surety  for  the  other,  equity  will  adjudge  it  in 
favor  of   both  against  a  demand  collectible  of  both.* 

But  where  the  cross-demand  against  the  insolvent  is  not  due,  no 
set-off  can  be  allowed  against  h*im,  as  he  is  entitled  to  the  full 
period  of  credit,*  and  if  before  the  demand  of  the  party  claiming 
the  set-off  against  the  insolvent  becomes  mature,  the  opposite 


V.  Webster,  8  Paige  (N.  Y.)  505  ;  35 
Am.  Dec.  7.32  ; .  and  see  Watham  v. 
Chamberlin,  8  Dana  (Ky.)  164  ;  Irving 
V.  DeKay,  10  Paige  (N.  Y.)  319. 

1.  Myers  v.  Davis,  22  N.  Y.  493; 
Seymour  v.  Dunham,  24  Hun  (N.  Y.) 
93;  Lindsay  v,  Jackson,  2  Paige  (N.Y.) 
5S1 ;  Chance  v,  Isaacs,  5  Paige  (N.  Y.) 
592;  Richards  v.  La  Tourette,  X19  N. 
Y.  54;  Munger  v.  Albany  City  Nat. 
Bank,  85  N.  Y.  580;  Davidson  v.  Al- 
faro,  16  Hun  <N.  Y.)  359;  Smith  v. 
Fox,  48  N.  Y.  674;  Bradley  v.  Angel, 
3  N.Y.  475;  Shipman  V.Lansing,  2^ 
Hun  (N.  Y.)  290;  Berry  v.  Brett,  6 
B08W.  (N.  Y.)  627;  Colver  v.  Craig,  11 
B.  Mon.  (Ky.)  73;  Martin  v,  Pillsbury, 
23  Minn.  176. 

Setting  up  a  demand  not  yet  due  is 
a  waiver  by  the  debtor  of  any  defense 
upon  the  ground  that  the  debt  is  not 
mature,  and  such  a  waiver  of  the  right 
to  demand  the  full  time  in  which  to  pay 
a  debt  can  lawfully  and  properly  be  made 
by  the  debtor.  Rothschild  v.  Mack, 
115  N.  Y.  i;  Lindsey  v.  Jackson,  2 
Paige  (N.  Y.)  581;  Smith  v.  Felton,  43 
N.Y.  419. 

2.  Rothschild  v.  Mack,  115  N.  Y.  i; 
Richards  v.  La  Tourette,  119  N.  Y.  54; 
Chance  v.  Isaacs,  5  Paige  (N.  Y.)  592; 
Smith  V,  Felton,  43  N.  Y.  419;  Barber 
V.  Spencer,  11  Paige  (N.  Y.)  517;  Gay 
r.  Gay,  10  Paige  (N.  Y.)  369;  Thomp- 
son V.  Van  Vechten,  6  Bosw.  (N.  Y.) 
409;  Berry  v,  Brett,  6  Bosw.  (N.  Y.) 
627. 

Aallsiiment  of  Mntnal  Debt.—  Even 
where  there  are  mutual  debts  which 
may  be  set  off  in  equity,  the  right  of 
6et-off  is  extinguished  by  a  bona  fide 
assignment  of  one  of  the  debts.  Davis 
V.  Milbum,  3  Iowa  163;  Howe  v.  Shep- 
pard,  2  Sumn.  (U.  S.)  411.  But  courts 
of  equity  will  set  off  mutual  judgments 
when  one  of  them  has  been  assigned 
fraudulently  by  the  party  in  whose 
favor  it  was  rendered  for  the  purpose  of 


preventing  such  a  set-off.  Hurst  v. 
Sheets,  14  Iowa  322. 

S.  Coffin  V.  McLean,  80  N.  Y.560; 
Bathgate  v,  Haskin,  59  N.  Y.  533. 
And  see  Gay  v.  Gay,  10  Paige  (N.  Y.) 
369;  Davis  V,  Toulmin,  77  N.Y.  280; 
East  River  Bank  v,  Rogers,  7  Bosw. 
(N.  Y.)  493;  Coster  v.  Griswold,  4 
Edw.  Ch.  (N.Y.)  374;  Holbrook  v. 
American  F.  Ins.  Co.,  6  Paige  (N.  Y.) 
220;  Davis  V.  Milburn,  3  Iowa  163; 
Greene  v.  Darling,  5  Mason  (U.  S.) 
20q;  Jackson  v,  Robinson,  3  Mason 
(U.S.)  138. 

In  Hiner  v,  Newton,  30  Wis.  640,  it 
was  suggested  that  in  an  action  by  a 
payee  against  an  accommodation  in- 
dorser  of  a  note,  if  the  answer  should 
allege  that  the  maker  is  insolvent,  and 
that  it  is  necessary  for  the  protection  of"  ^ 
the  defendant  to  have  the  benefit  of  a 
counterclaim  for  damages  arising  out 
of  the  defective  construction  of  ma- 
chinery, for  which  the  note  in  suit  was 
given,  the  court  might  order  the  maker 
to  be  brought  in  for  the  purposes  of  ad- 
judicating such  counterclaim. 

There  are  instances  in  which  equity 
will  undoubtedly  relieve  the  surety, 
when  the  principal  debtor  is  insolvent 
and  holds  valid  claims  against  the 
plaintiff  which  he  might  assert,  but 
such  equitable  relief  would  not  be  in 
the  form  of  a  counterclaim.  It  would 
be  defensive  merely,  and  would  not  in- 
clude any  recovery  against  the  plaintiff 
by  the  surety,  Pomeroy  on  Rem.  (2d 
ed.)  789,  §  750.  And  see  Coffin  v,  Mc- 
Lean, 80  N.  Y.  560. 

4.  Schreffelin  v.  Hawkins,  14  Abb.  Pr. 
(N.  Y.)  112;  Lindsey  v.  Jackson,  2 
Paige  (N.  Y.)  581;  Chance  v.  Isaacs, 
5  Paige    (N.   Y.)    ^92;  Keep  v.  Lord,  , 

2  Duer   (N.  Y.)  78;  Wells  v,   Stewart, 

3  Barb.  (N.  Y.)  40;  Spencer  v.  Barber, 
5  Hill  (N.  Y.)  569;  Graves  v.  Wood- 
bury, 4  Hill  (N.  Y.)  559;  Pardo  v,  Os- 
good,  2    Abb.  Pr.   N.    S.  (N.Y.)  365; 
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claim  has  been  assigned,  the  right  of  set-off  no  longer  exists.* 
If,  on  equitable  principles,  the  equities  of  the  creditors  or  others 
are  superior  to  those  of  the  defendant,  he  is  not  entitled  to  an 
allowance  of  the  set-oflf.* 

So  though,  as  at  law,  the  debts  or  credits  are  required  to  be 
mutual,  a  joint  demand  not  being  permitted  to  be  set  off  against 
a  separate  claim,  nor  a  separate  demand  against  a  joint  one,^ 
where  the  one  demand  is  contracted  upon  the  faith  of  the 
other,*  or  where  there  is  an  agreement  or  intention  between  the 
parties  that  the  one  demand  shall  be  discounted  from  the  other,* 


fn  re  Van  Allen,  37  Barb.  (N.  Y.)  331; 
Hicks  V,  McGrorty,  3  Duer  (N.  Y.) 
295;  Newcomb  v,  Almy,  96  N.  Y.  308; 
Gordon  v,  Lewis,  2  Sumn.  (U.  S.)  633. 
In  Chance  v.  Isaacs,  5  Paige  (N.  Y.) 
592,  it  was  held  that,  although  a  de- 
mand against  the  insolvent  was  not 
due  at  the  time  of  the  assignment,  jet 
as  it  would  become  due  long  before  the 
creditor's  notes  were  payable,  an  equita- 
ble right  of  set-off  would  have  then 
existed,  which  it  would  have  been  un- 
conscientious on  the  part  of  the  in- 
solvent to  deprive  him  of  hy  assigning 
his  notes  to  other  creditors. 

1.  Mjers  V,  Davis,  22  N.  Y.  493  ; 
Bradley  v.  Angel,  3  N.  Y.  475;  Sey- 
mour V,  Dunham,  24  Hun  (N.  Y.)  93; 
Keep  v.  Lord,  2  Duer  (N.  Y.)  78; 
Munger  v.  Albany  City  Nat.  Bank,  85 
N.  Y.  580;  Martin  v.  Kunzmuller,  yj 
N.  Y.  403;  Pardo  v.  Osgood,  2  Abb. 
Pr.  N.  S.  (N.  Y.)  365.  But  see  Maas 
t,  Goodman,  2  Hilt.  (N.  Y.)  275. 

In  Morrow  v.  Bright,  20  Mo.  298, 
which  was  an  action  by  assignees  of  an 
insolvent  to  recover  a  debt  due  the  as- 
signor, the  defendant  was  allowed  to 
set  up  as  an  equitable  defense  or  set-  off 
the  amount  of  the  note  paid  by  him, 
after  the  assignment  as  security  for  the 
assignor,  upon  a  note  which  was  under 
protest  at  the  date  of  the  assignment. 

2.  Coffin  v.  McLean,  80  N.  Y.  560; 
Davidson  v,  Alfaro,  80  N.  Y.  i56o. 
See  Dorsey  v.  Reese,  14  B.  Mon.  (Kv.) 
127. 

In  setting  off  judgments  against  each 
other,  the  costs  in  one  suit  will  not  be 
allowed  in  set-off  to  the  prejudice  of 
the  attorney  in  such  suit ;  nor  where 
the  costs  were  unliquidated  at  the  time 
the  right  of  set-off  attached.  Ainslie  v, 
Boynton,  2  Barb.  (N.  Y.)  258.  And 
^ee  Mackey  v,  Mackey,  43  Barb.  (N. 
Y.)58. 

Although  while  a  judgment  is  held 
by  an  assignee,  having  a  lien  thereon, 
the  right  of  the  debtor  on  recovering  a 


cross*  demand  against  the  original  cred- 
itor to  claim  a  set-off,  is  to  that  ex- 
tent suspended,  on  the  satisfaction  of 
the  lien  claimed  by  the  third  person, 
the  right  of  set-off  again  arises,  even 
though  the  latter  judgment  was  recov- 
ered after  the  assignment  was  made. 
Stilwell  V,  Carpenter,  2  Abb.  N.  Gas. 
(N.  Y.)  238. 

3.  Peabody  v.  Bloomer,  3  Abb.  Pr. 
(N.  Y.)  353;  Murray  v,  Toland,  3 
Johns.  Ch.  (N.  Y.)  574;  Dale  v. 
Cooke,  4  Johns.  Ch.  (N.  Y.)  14;  Da- 
vidson V.  Alfaro,  54  How.  Pr.  (N.  Y.) 
484;  Collins  V,  Butler,  14  Cal.  223; 
Davis  V,  Milburn,  3  Iowa  163;  Kinnej 
V.  Robinson  (Mich.  1886),  5  West 
Rep.  773 ;  Collier  v,  Erwin,  3  Mont 
142  ;  Howe  v.  Sheppard,  2  Sumn.  (U. 
S.)  409;  Jackson  v,  Robinson,  3  Mason 
(U.  S.)  138. 

In  Pardo  v,  Osgood,  a  Abb.  Pr.  N. 
S.  (N.  Y.)  365,  it  was  said  that  mutual 
debts  have  been  defined  to  be  those  ex- 
isting contemporaneously  in  favor  of 
each  party  against  the  other  in  the 
same  capacity,  citintr  Murray  t-.  To- 
land,  3  Johns.  Ch.  (N.  Y.)  569;  Dale 
V.  Cooke,  4  Johns.  Ch.  (N.  Y.)  n. 
Mutual  credits  where  each  party  has 
trusted  the  other,  or  given  him  or 
them  credit,  citing  Dale  v.  Cooke, 
4  Johns.  Ch.  (N.  Y.)  11;  Duncan  r. 
Lyon,  3  Johns.  Ch.  (N.  Y.)  351  ;8  Am. 
Dec.  513;  Jones  xk  Robinson,  26  Barb. 
(N.  Y.)  310;  In  re  Van  Allen,  37 
Barb.  (N.  Y.)  229. 

4.  Seymour  v.  Dunham,  24  Hun  (N. 
Y.)  23;  Hatch  V.  Mayor,  etc.,  of  N. 
Y.,  II  N.  Y.  Wkly.  Dig.  135;  Davis 
T'.  Milburn,  3  Iowa  163;  Taylor  v. 
Stowell,  4  Met9.  (Ky.)  175. 

It  must  also  appear  that  the  plaintiff 
is  insolvent,  or  that  for  some  reason  the 
defendant  is  in  danger  of  losing  his 
demand.  Howard  r.  Shores,  20  Cal. 
277. 

5.  Seymour  v.  Dunham,  24  Hun  (N. 
Y.)  23;'  In  re  Van  Allen,  37  Barb.  (N. 
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a  set-off  in  equity  will  be  declared  ;  and  where  the  plaintiff  is  in- 
solvent, equity  will  allow  a  counterclaim  held  by  one  of  two 
jointly  indebted  defendants  to  be  set  up  and  to  operate  in  favor 
of  both  defendants.* 

7.  How  Pleaded — (See  also  Pleading,  vol.  i8,  p.  467 ;  An- 
swer, vol.  I,  p.  599). — A  counterclaim  should  be  set  up  in  the 
answer  in  the  action.*  It  is  in  effect  a  complaint  in  a  cross-action, 
and  the  general  rules  governing  the  statement  of  the  cause  of 
action  in  a  complaint  applies  to  the  statement  of  the  facts  consti- 
tuting the  counterclaim.*     No  particular  form  of  words  is  neces- 


Y.)  22^;  Hatch  V.  Major,  etc?,  of  N. 
Y.,  II  N.  Y.  Wkly.  Dig.  135 ;  Davis  v. 
Stover,  16  Abb.  Pr.  N.  S.  (N.  Y.)  225; 
Davis  V.  Milburn,  3  Iowa  163;  Lans- 
dalev.  Mitchell,  i4B.Mon.  (Ky.)  281; 
Howe  r.  Sheppard,  2  Sumn.  (U.S.) 
412.  And  see  Crennan  v.  Underbill, 
13  N.  Y.  Wkly.  Dig.  432  ;  Schmitz  v. 
Langhaar,  88  N.  Y.  503. 

One  who  has  taken  a  transfer  of  the 
property  of  a  firm,  and  promised  to 
pay  its  debts,  including  certain  prom- 
issory notes  not  due,  nfiay  set  off  a 
claim  against  one  who  held  the  notes 
at  the  time  of  his  promise,  in  an  action 
upon  it  by  an  indorsee  before  maturity 
of  the  notes.  Barlow  v.  Meyers,  64  N. 
Y.  41 ;  21  Am.  Rep.  582. 

Hon-reildence. — In  Keightley  v. 
Walls,  24  Ind.  205,  non -residence  was 
suggested  as  a  proper  cause  for  the 
offset  of  one  claim  against  another. 
See  also  Davis  t\  Milburn,  3  Iowa 
163;  Taylor  v,  Stowell,  4  Mete.  (Ky.) 

^75- 

Waiver. — In  an  action  upon  a  note 
for  the  purchase  price  of  property,  the 
defendant  pleaded  by  way  of  counter- 
claim a  debt  due  him,  alleging  that 
the  creditor  had  agreed  to  allow  it  to 
be  set  o£f  against  the  claim  in  suit.  It 
was  held  that  by  the  execution  of  the 
note  for  the  debt  in  suit,  the  agree- 
ment to  allow  the  set-off  was  waived. 
Dayhuff  t;.  Dayhuff,27  Ind.  158. 

1.  Perry  v,  Chester,  12  Abb.  Pr.  N. 
S.  (N.  Y.)  131 ;  Davis  v,  Milburn,  3 
Iowa  163 ;  Fulkerson  v,  Davenport, 
70  Mo.  541 ;  and  see  Collier  v.  Erwin, 
3  Mont.  142. 

Where  two  parties,  one  of  whom  is 
insolvent,  hold  a  judgment  against  a 
third  who  has  a  judgment  against  the 
insolvent,  a  court  of  equity  will  ascer- 
tain the  interest  of  the  insolvent  plain- 
tiff in  the  former  judgment,  and  set  off 
the  judgment  against  him  against  his 
interest.  Faulkerson  v,  Davenport,  70 
Mo.  541. 
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Where  the  parties  to  two  judgments 
are  not  the  same,  a  court  of  common- 
law  jurisdiction  cannot  set  off  one 
against  the  other,  but  a  court  of  equity 
will  look  beyond  the  nominal  to  the 
real  parties  in  interest,  and  adjudicate 
the  rights  of  the  parties  -accordingly. 
Hobbs  V.  Duff,  23  Cal.  596. 

2.  Apperson  v.  Triplett  (Ky.  1890), 
13  S.  W.  Rep.  791 ;  Union  Nat.  Bank 
V,  Carr,  49  Iowa  359 ;  Town  v.  Brin- 
golf,  47  Iowa  133 ;  Williams  v.  Irby, 
1$  S.  Car.  458 ;  Pinckney  v,  Keyler,  4 
E.  D.  Smith  (N.  Y.)  469;  Beers  v. 
Waterbury,  8  Bosw.  (N.  Y.)  396;  and 
see  Read  v,  Nicholas,  5  Hun  (N.  Y.) 
646;  Foulks  V,  White,  21  N.  Y.  St. 
Rep.  970  ;  Kellogg  v.  Aherin,  48  Iowa 
299. 

In  an  action  against  a  collecting 
agent  for  money  had  and  received,  he 
may  be  allowed  his  reasonable  ex- 
penses, although  he  sets  up  no  coun- 
terclaim in  his  answer.  Dennis  v. 
Graf,  31  Wis.  10^;  and  see  Charley  v, 
Watson,  23  N.Y.  Wkly.  Dig.  189; 
Lubert  v.  Chauviteau,  3  Cal.  458;  58 
Am.  Dec.  415. 

A  counterclaim  cannot  be  asserted 
for  the  fiifst  time  on  appeal.  Muldoon 
V.  Blackwell,  84  N.  Y.  946;  Acer  v. 
Hotchkiss,  97  N.  Y.  395. 

Nor  will  an  amendment  setting  up 
a  counterclaim  be  allowed.  Beards- 
ley  V.  Storer,  7  How.  Pr.  (N.  Y.)  294. 

In  an  action  for  goods  sold  and  de- 
livered, where  no  counterclaim  is  set 
up  in  the  answer,  on  the  ground  that 
the  goods  did  not  conform  to  sample, 
evidence  of  that  fact  is  not  admissible. 
O'Neill  V.  Crotty,  12  N.  Y.  Supp.  280. 
And  see  Ball  v.  Consolidated  Frank - 
linite  Co.,  32  N.  J.  L.  102. 

3.  McKensie  v.  Farrell,  4  Bosw.  (N. 
Y.)  192;  Allen  v.  Douglass,  29  Kan. 
412  ;  Wright  v.  Bacheller,  16  Kan.  259; 
Quin  V.  Smith,  49  Cal.  163;  Warfield 
V.  Gardner,  79  Ky.  583 ;  Chambers  v. 
Lewis,  28  N.  Y.  454;  Bloom  v,  Leh- 
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sary  to  make  a  pleading  a  counterclainn.^  The  ordinar>^  and 
most  satisfactory  form  of  intimating  an  intention  to  make  a 
personal  claim  against  the  plaintiff,  is  by  a  statement  that 
the  pleading  is  a  counterclaim^*  or  by  a  prayer  for  affirmative 


man,  27  Ark.  489;  Hudson  v.  !^nipes, 
40  Ark.  78;  Quinn  r.  Smith,  49  Cal, 
163;  Campbell  v.  Routt,  42  Ind.  410; 
Bennett  v.  McCrocklin,  3  Mete.  (Ky.) 
322 ;  Baylie's  Code.  PI.  280 ;  and  see 
CampbeU  v.  Routt, 42  Ind.410:  Wythe 
V.  Myers,  3  Sawy.  (U.  S.)  595 ;  Net!  r, 
Pennoyer,  3  Sawy.  (U.  S.)  495 ;  Pattort 
V,  Camplin,  63  Ind.  512;  Ruckcr  :•, 
Steelman,  73  Ind.  39(3;  Holgate  t. 
BroomerS  Minn.  243;  Read  v,  Nicholas, 
S  Hun  (N.  Y.)  646:  Rhinelander  -'. 
Martin,  23  Abb.  N.  Cas.'CN.  Y.)  267; 
Camp  V.  Redmond,  59  Hun  (N.  Y.) 
377;  Schley^.  MarshaU,  29  N.  Y  494; 
Clute  V.  McCrea,  12  N.  Y.  St.  Rep. 
647;  Nosier  v  Hunt,  18  Iowa  212. 

The  facts  constituting  the  demand 
must  be  stated.  Pleading  a  conclusion 
of  law  is  fatal.  Chauvrant  7'.  MalUard 
(Supreme  Ct.),  4  N.  Y.  Supp.  126; 
Holgate  V,  Broome,  8  Minn,  243; 
Branham  xk  Johnson,  62  Ind.  359; 
Smith  V.  Standard  Laundry  Much, 
Co.,  II  Daly  (N.  Y.)  154;  Smith  t-. 
McGregor,  96  N.  Car.  loi. 

A  counterclaim  should  not  only 
present  a  defense,  but  should  present 
a  cause  of  action  in  favor  of  the  de- 
fendant. Bowen  v.  Sebree,  2  Bush 
(Ky.)  112. 

Where  no  objection  is  made  to  an 
imperfectly  pleaded  counterclaim, 
the  court  on  appeal  will  consider  the 
issues  which  were  tried  in  the  ccvurt 
below.  Smith  v,  McGregor,  96  N. 
Car.  loi. 

A  defendant,  setting  up  in  his  an- 
swer, by  way  of  counterclaim,  the 
liability  of  the  plaintiff  as  a  stockhold- 
er, under  the  general  manufacturing 
act,  must  aver  that  the  plaintifi'held  an 
amount  of  stock  in  the  compan}'  equal 
to  the  amount  of  the  aebt  of  the  de- 
fendant, for  which  the  plaintiflT  is 
sought  to  be  held  personally  liable. 
Chambers  v.  Lewis,  28  N.  Y.  454- 

A  counterclaim  for  delay,  in  an 
action  on  contract  for  stone  supplied, 
need  not  aver  that  defendant  waii 
ready  to  receive  and  pay  for  them 
at  the  proper  time.  Schweickhart  v. 
Stuewe.  71  Wis.  i. 

Amendment  by  Adding  Connterclalm 
— A  defendant  may  be  permitted  to 
amend  his  answer  by  insertin|T  n^  a 
new  defense  his  counterclaim  against 


the  plaintiff,  upon  payment  of  pliintifTs 
costs  of  preparing  Vor  trial,  and  the 
costs  of  opposing  the  motion  for  th« 
amendment,  if  such  a  cour*e  would  bf 
in  furtherance  of  justice.  Beardsier 
-%  Stover,  7  How.  Pr.  (N.  Y.)  294. 

BUI  of  Particulara.^  Where  a  plain 
tiff  sued  to  recover  the  proceed*  of 
goods  Ibid  by  the  defendant,  aod  the 
defendant  set  up  a  counterclaim  for 
commissions  upon  other  sales  under 
the  same  contract,  and  the  plaintiff 
replied  that  the  goods  referred  to  in 
the  counterclaim  were  sold  under 
other  contracts^  the  plaintiff  is  not 
entitled  to  a  bill  of  particulars  of  such 
other  contracts,  and  of  the  good^  fur- 
nij^hed  under  them,  such  contract*  and 
such  sales  being  no  part  of  defendanti 
cause  of  action  or  defense.  John  S, 
Way  Mfg.  Co,  v.  Corn,  66  How,  Pr, 
(N/Y.)  1,^3. 

I.  Bates  T',  Roijekrans,  37  N.  V.  409; 
4  Abb,  Pr.  N.  S,  (N.  Y.)  376, 

The  iWw  fork  Code  prescribe*,  no 
rule  by  which  to  determine  the  §uffi- 
ciencjof  a-n  answer  containing  a  cotw- 
terclaim,  except  that  it  must  state  fact? 
enough  to  constitute  a  good  cau***  of 
action  in  favor  of  the  defendant,  and 
against  the  plaintiff,  and  that  it  is  to 
be  one  of  the  several  causes  of  action 
therein  defined.  Allen  v.  Masking.  5 
Duer  (N.  Y.)  332:  Spencer  r.  Bat* 
cock,  32  Barb.  (N,  Y.)  526;  Merritt  r. 
Millard,  5  Bosw.  (N.  Y.J  645. 

a.  Bates  r.  Roaekrans,  37  N.  Y.  409; 
4  Abb.  Pr,  N.  S.  (N,  Y.)  176;  Burrall 
T'.  De  Groot,  5  Duer  (N.  Y.)  379; 
Brannan  tu  Paty*  c;S  CaL  330:  and 
see  Voechting"  r.'Grau,  55  Wis,  ju, 

A  pleading^  setting  up  a  counter- 
claim,  and  filed  as  the  answer  anc 
cross-petition  of  the  defendants,  al- 
though signed  and  verified  by  a  T><?r- 
i^on  not  a  party  to  the  suit,  must  be 
regarded  as  such  and  cannot  be  treated 
as  a  mere  answer.  Lvle  v.  Poynter, 
1  Duv.  (Ky.)  358, 

A  defendant  is  not  required  to  de- 
nominate his  answer  a  counterclaim, 
when  the  facts  as  presented  constitute 
a  cause  of  action  against  the  plaintitf. 
arising  out  of  the  transaction  *et  forth 
in  the  petition,  "  with  an  appropri- 
ate prayer  for  relief."  But  it  wM^l 
contain  all  the  requisites  of  a  petition 
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relief;*  and  the  better  practice,  which  should  be  universal,  is 
to  use  both  of  these  characteristic  marks.*  Where  the  pleader 
himself  characterizes  his  pleading,  as  a  defense,  he  is  bound 
by  the  choice  which  he  deliberately  makes,  and  cannot  after- 
wards claim  that  it  is  a  counterclaim  ;*  and  if  he  fails 
to  claim  damages,  or  other  affirmative  relief,  he  cannot  re- 
cover either  by  way  of  counterclaim,  recoupment,  or  cet- 
oflf,*  and  where  an  answer  does  not  in  form  set  up  a  counter- 
claim, but    contains   allegations   sufficient   to    constitute   either 


founded  on  the  same  cause  of  action. 
Hutchings  v,  Moore,  4  Mete.  (Ky.) 
no. 

1.  Bates  V.  Rosekrans,  37  N.  Y.  409; 
4  Abb.  Pr.  N.  S.  (N.  Y.)  476;  Metro- 
politan Trust  Co.  V.  Tonawanda,  etc., 
R.  Co..  18  Abb.  N.  Cas.  (N.  Y.)  368; 
Brannan  v.  Paty,  58  Cal.  330;  Camp- 
bell V.  Routt,  43  Ind.  410;  Hutchings 
V.  Moore,  4  Mete.  (Ky.)  no. 

A  demand  in  a  pleading  for  i:elief, 
which  cannot  be  granted  in  the  action, 
furnishes  no  ground  for  striking  out 
the  allegations  upon  which  the  de- 
mand is  founded,  when  they  are  other- 
wise appurtenant  to  the  case.  State 
V.  Smith,  14  Wis.  564. 

2.  Pomeroy  on  Rem.  (2d  ed.)  787,  § 
748. 

A  counterclaim  cannot  be  pleaded 
bj  a  mere  allegation,  following  a  gen- 
eral denial,  that  defendant  "  also  sets 
up  a  counterclaim  against  the  plaintiff 
for  the  sum  of,"  etc.  Fox  v.  Turner 
(Supreme  Ct),  2  N.  Y.  Supp.  164, 

3.  Acer  V.  Hotchkiss,  97  N.  Y.  395; 
Equitable  L.  Assur.  Soc.  v.  Cuyler, 
75  N.  Y.  ^u;  Bates  v,  Rosekrans,  37 
N.  Y.409;4  Abb.  Pr.  N.  S.  (N.  Y.) 
476;  Wright  V.  Delafield,  25  N.  Y. 
266;  Burke  v.  Thdrne,  44  Barb.  (N. 
Y.)  363  ;  Simmons  v.  Kayser,  43  N. 
Y.  Supr.  Ct.  131;  Beers  v.  Waterbury, 
8  Bosvr.  (N.  Y.)  396;  Pinckney  v. 
Keyler,  4  E.  D.  Smith  (N.  Y.)  469; 
Ferreira  v,  Depew,  4  Abb.  Pr.  (N.  Y.) 
131;  Clough  V.  Murray,  19  Abb.  Pr. 
(N.  Y.)  97 ;  Carpenter  v,  Hewel,  67 
Cal.  589;  Brannan  v,  Paty,  58  Cal. 
330;  McAbee  r.  Randall,  41  Cal.  136  ; 
Humbert  v.  Brisbane,  25  S.  Car.  506; 
Stowell  V,  Eld  red,  39  Wis.  614;  Ken- 
yon  V.  Kcnyon,  72  Wis.  234;  Resch 
r.  Senn,  31  Wis.  138.  But  see  Fuller 
7'.  Curtis,  100  Ind.  237 ;  50  Am.  Rep. 
786;  Clarine  v.  Nelson,  15  Neb.  440. 

An  answer  setting  forth  a  demand 
in  favor  of  the  defendant,  and  averring 
an  intention  to  recoup  the  amount  of 
such  demand  against  any  liability  that 


might  be.  established  against  him,  is 
not  a  counterclaim,  and  requires  no 
reply.  Cockerill  v,  Loonam,  36  Hun 
(N.  Y.)  353,  n.;  Van  DeSande  v.  Hall, 
13  How.  Pr.  (N.  Y.)  458.  But  see 
Wilder  v.  Boynton,  63  Barb.  (N.  Y.) 
547 ;  and  the  same  rule  applies  to  an 
answer  setting  up  a  demand,  and  ask- 
ing that  the  amount  thereof  may  be 
set  off  against  any  sum  that  may  be 
allowed  to  the  .  plaintiff.  American 
Dock.,  etc.,  Co.  r.  Staley,  40  N.  Y. 
Super."  Ct.  539. 

An  allegation  of  damages  sustained 
by  defendant,  "  which  he  demands 
to  recover  from  the  plaintiff  to  the 
destruction  of  plaintiff's  claim  in  the 
action,''  and  to  recover  the  balance, 
is  insufficient  to  charge  plaintiff  with 
notice  that  a  counterclaim  is  in- 
tended. Morris  v.  Chamberlin  (Su- 
preme Ct,),  14  N.  Y.  Supp.  702. 

The  breach  of  a  parol  agreement 
collateral  to  the  one  sued  on,  however, 
is  available,  although  not  in  terms  set 
up  as  a  counterclaim  where  the  facts 
were  alleged  and  no  objection  to  the 
proof  offered  was  made,  upon  the 
ground  that  the  pleading  was  defective. 
Van  Burt  v.  Day,  81  N.  Y.  251. 

4.  Shute  V.  Hamilton,  3  Daly  (N. 
Y.)  476;  Read  v.  Nicholas,  5  Hun  (N. 
Y.)  646,  affirmed  67  N.  Y.  182;  Garvey 
V,  Jarvis,  54  Barb.  (N.  Y.)  I'jf^affirmed 
in46N.Y.  310;  ^y right  v.  Delafield, 
25  N.  Y.  266;  Brannan  v,  Faty,  58 
dal.  330 ;  Boyle  v.  Wilcox,  59  Iowa  466; 
and  see  Dewey  v.  Hoag,  15  Barb.  (N. 
Y.)  365 ;  Cochran  v.  Webb,  4  Sandf. 
(N.  Y.)  653. 

A  defendant  is  as  much,  concluded 
by  the  amount  of  damages  he  claims 
in  his  counterclaim,  as  a  plaintiff 
would  be  by  the  damages  claimed  in 
his  complaint.  Annis  v.  Upton,  66 
Barb.  (N.  Y.)  370;  and  see  Babbett  v. 
Young,  51  Barb.  (N.  Y.)  466. 

In  Davis  v.  Davis,  9  Mont.  267,  it  was 
held  that  though  the  prayer  of  de- 
fendant's answer  is  that  he   be  dis* 
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a  defense  or  a  counterclaim,  it  should  be  construed  as  a  de. 
fense  alone.*  Nor  can  a  defendant  afterwards  call  that  a  de- 
fense which  he  has  deliberately  designated  as  a  counterclaim  * 
Where  an  answer  sets  out  facts  sufficient  to  constitute  a  counter- 
claim,  however,  and  demands  a  positive  judgment  thereon,  and  it 
is  treated  by  the  parties  as  a  counterclaim,  the  omission  to 
designate  it  as  such  is  supplied ;'  and  it  has  been  held  that  it  is 
the  facts  set  up  in  a  pleading  which  makes  it  a  defense  or  a  coun- 
terclaim, whatever  the  parties  may  have  called  it,  and  that  its 
character  will  be  determined  therefrom  by  the  court  * 

Where  a  cause  of  action  upon  contract  is  set  up  in  an  action 
upon  an  independent  contract,  the  fact  that  the  demand  constitut- 
ing the  counterclaim  was  due  and  owing  from  the  plaintiff  to  the 


charged,  relief  may  be  given  thereon 
as  a  counterclaim.  And  in  Wilson  v, 
Fairchild,  45  Minn.  303,  it  was  held 
that  when  matter  is  pleaded  in  an  an- 
swer as  a  counterclaim,  the  defendant 
must  have  such  relief,  though  not 
specificallj  demanded,  as  the  facts 
proved  within  its  allegations  show 
him  entitled  to. 

In  equity  under  a  prayer  for  general 
relief,  any  relief  consistent  with  the 
allegations  of  the  pleading  may  be 
granted.  Pond  v.  Waterloo  Agricul- 
tural Works,  50  Iowa  596.  And  see 
Acer  V.  Hotchkiss,  97  N.  Y.  395. 

1.  McConihei/.  HoUister,  19  Wis. 
269;  Baker  v.  Knickerbocker  L.  Ins. 
Co.,  24  Wis.  630;  Gunn  v,  Madigan, 
28  Wis.  159;  Resch  v.  Senn,  31  Wis 
138;  Lawrence  v.  Vilas,  ao  Wis.  381 ; 
Burke  v.  Thome,  44  Barb.  (N.  Y.) 
363 ;  Bates  v.  Rosekrans,  37  N.  Y.  409; 
23  How.  Pr.  (N.  Y.)  98;  Burrall  r. 
De  Groot,  5  Duer  (N.  Y.)  379;  Green 
V.  Waite,  33  Hun  (N.  Y.)  191 ;  Beers  r. 
Waterbury,  8  Bosw.  (N.  Y.)  396; 
Ward  V.  Comegys,  2  How.  Pr.  N.  S. 
(N.  Y.)428. 

An  answer  so  inartifically  drawn 
that  it  cannot  be  determined  whether 
it  is  intended  as  a  plea  of  set-ofF  or 
whether  the  matters  alleged  are  merely 
intended  to  add  weight  to  the  prayer 
with  which  the  plea  concludes,  is  de- 
murrable. Sample  v.  Griffith,  5  Iowa 
376. 

2.  Tuckerman  v.  Corbin,  66  How. 
Pr.  (N.  Y.)  404;  Ferreira  v,  Depew,  4 
Abb.  Pr.  (N.  Y.)  131;  McAbee  v, 
Randall,  41  Cal.  136;  Wilson  t^  Car- 
penter, 62  Ind.  495  ;  Miller  v.  Roberts, 
106  Ind.  63;  Campbell  v,  Routt,  a2 
Ind.  410.  But  see  Lash  v.  McCormick, 
17  Minn.  403. 

In  Washburn  v.  Dosch,  68  Wis.  436; 


60  Am.  Rep.  873,  it  was  held  that  the 
objection  that  matter  pleaded  as  a 
counterclaim  is  not  a  proper  subject  of 
couYiterclaim,  will  not  lie  if  it  consti- 
tutes a  defense  to  the  action,  and  if, 
after  an  affirmative  verdict  in  favor  of 
defendant,  the  court  strikes  out  the 
excess  in  defendant's  favor,  and  gives 
judgment  of  dismissal  and  for  costs 
only. 

In  Lawrence  v.  Vilas,  20  Wis.  381, 
it  was  he^d  that  matters  pleaded  as  a 
counterclaim  may  be  sustained  as  a 
set-off,  if  proven  at  the  trial,  and  the 
demand  of  the  answer  for  judgment  a» 
upon  a  counterclaim  may  be  rejected, 
or  it  may  be  corrected  by  amendment. 

8.  Selleck  v.  Griswold,  49  Wis.  jq; 
Voechting  v.  Grau,  55  Wis.  312;  and 
see  Born  v,  Schrenkeisen,  110  N.  Y.  55 

The  omission  to  designate  a  counter- 
claim as  such  will  not  sustain  the  trial 
court  in  excluding  evideoce  under  it 
where  it  is  objected  to  solely  on  other 
grounds.    Van  Brunt  v.  Dav,  81  N.  Y 

251- 

In  /owa,  while  no  affirmative  relief 
can  be  afforded  a  defendant,  unless  it 
is  claimed  in  his  cross-petition,  where 
such  relief  has  been  granted  in  the 
court  below  without  objection,  the  de- 
cree will  not  be  reversed  upon  appeal 
for  that  reason.  Kellogg  r.  Ahcrin, 
48  Iowa  299. 

4.  Holmes  v.  Richet,  56  Cal.  307; 
Hutchins  v.  Moore,  4  Mete.  (Ky.)  no; 
True  V.  Triplett,  4  Mete.  (Ky.)  57; 
Union  Nat.  Bank  v.  Carr,  49  Iowa  3«;9: 
Wiswell  V,  First  Cong.  Church,  14 
Ohio  St.  31 ;  Wilder  v.  Boynton,  63 
Barb.  (N.  V.)  547.  So  held  where  the 
demand  was  to  recoup  the  defendant's 
damages  against  the  plaintiffs  claim 
in  Wilder  v.  Boynton,  63  Barb.  (N.  Y.) 
547. 
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defendant,  at  the  time  of  the  commencement  of  the  action,  must 
be  pleaded.^  And  unless  both  causes  of  action  arise  upon  con- 
tract, it  must  be  averred  that  the  demand  constituting  the 
counterclaim  arose  out  of  the  contract  or  transaction  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiff's  claim,  or  is 
connected  with  the  subject  of  the  action  ;*  the  facts  connecting 
the  transaction  stated  in  the  complaint  with  the  supposed  cause 
of  action  stated  in  the  answer,  as  distinguished  from  a  mere  asser- 
tion of  the  connection,  being  required  to  be  pleaded.* 

A  counterclaim  setting  up  a  cause  of  action  held  by  assign- 
ment must  show  that  the  assignment  was  made  before  the  com- 
mencement of  the  action ;  *  and  when  a  demand  against  an  as- 
signor is  interposed  in  ap  action  brought  by  the  assignee,  the 
counterclaim  must  show  that  the  claim  which  the  defendant  seeks 
to  set  off  belonged  to  him  before  he  had  notice  of  the  assignment 
to  the  plaintiff  of  the  demand  on  which  the  action  is  brought.*  " 

In  actions  brought  by  or  against  pfersons  in  a  representative 
capacity,  a  counterclaim  must  show  that  the  demand  set  up  in 


If  an  answer  presents  matter  of  de- 
fense only,  it  cannot  be  treated  as  a 
set-off  or  counterclaim,  even  though  it 
be  so  caUed  by  the  defendant.  True 
V.  Triplett,  4  Mete.  (Ky.)  57. 

1.  Rice  V,  O'Connor,  10  Abb.  Pr. 
(N.  Y.)  363;  Van  Valen  v.  Lapham,  5 
Duer  (N.  Y.)  689;  Heidenheimer  v. 
Wilson,  31  Barb.  (N.  Y.)  636;  Gan- 
non V.  Dougherty,  41  Cal.  661 ;  Mc- 
Guire  v.  Lamb  (Idaho,  1888),  17  Pac. 
Rep.  749. 

A  counterclaim  is  bad  on  den^urrer, 
where  on  its  face  it  appears  that  it 
arose  after  the  coihmencement  of  the 
action.     Russell  v.  Davis,  104  N.  Car. 

237. 

The  breach  of  an  agreement  not  to 
sue  cannot  be  set  up  as  a  counterclaim 
in  an  action  brought  in  violation  there- 
of, the  cause  of  action  for  such  breach 
not  existing  in  favor  of  the  defendant 
until  the  suit  is  actually  brought. 
Newkirk  v.  Neild,  19  Ind.  194  ;  81  Am. 
Dec.  383. 

The  fact  that  a  plaintiff  has  sold  the 
leased  premises  since  the  commence- 
ment of  the.  action,  is  not  a  valid  reply 
to  a  counterclaim  for  a  breach  of  a 
covenant  for  quiet  enjoyment,  and  to 
repair,  in  an  action  for  rent.  Orton  v. 
Noonan,  30  Wis.  611. 

2.  Hinkley  v,  Troy,  etc.,  R.  Co.,  42 
Hun  (N.  Y.)  381 ;  Bell  v,  Lesbini,  66 
How.  Pr.  (N.  Y.)  385;  Fellerman  V. 
Dolan,  7  Abb.  Pr.  (N.  Y.)  395,  note; 
Rhinelander  v.  Martin,  23  Abb.  N. 
Ca8.  (N.  Y.)  267;  Thompson  7'. 
Toohey,  71  Ind.  296;  Fallon  v,  Stahl, 


17  Mo.  App.  475;  Gordons.  Bruner, 
49  Mo.  570. 

Refusal  to  allow  an  (imendment  to 
connect  the  counterclaim  with  the 
plaintiff's  cause  of  action  is  within  the 
unreviewable  discretionary  powers  of 
the  court.  Russell  v.  Davis,  104  N. 
Car.  237. 

3.  Brown  v.  Buckingham,  21  How. 
Pr.  (N.  Y.)  190;  II  Abb.  Pr.  (N.  Y.) 
387;  Fellerman  v.  Dolan,  7  Abb.  Pr. 
(N.  Y.)  395,  note;  Gilpin  v.  Wilson,  53 
Ind.  443;  Splahn   v.  Gillespie,  48  Ind. 

397. 

Where  it  appears,  from  the  facts  al- 
leged in  an  answer,  that  it  contains  a 
statement  of  new  matter  arising  out  of 
or  connected  with  the  cause  of  action, 
which  might  be  the  subject  of  an  action 
in  favor  of  the  defendant,  it  need  not 
be  directly  averred,  to  constitute  a 
counterclaim.  Gilpin  v.  Wilson,  53 
Ind.  443. 

4.  Mayo  v.  Davidge,  44 -Hun  (N.  Y.). 
342;  Heidenheimer  v.  Wilson,  31  Barb. 
(N.  Y.)  636;  Van  Valen  v.  Lapham,  5 
Duer  (N.  Y.)  689;  Chambers  v.  Lewis, 
II  Abb.  Pr.  (N.  Y.)  210;  Moodv  v. 
Steele,  11  Civ.  Pro.  Rep.  (N.  Y.)  "205; 
Chapman  v.  Plummer,  36  Wis.  262. 

As  the  right  of  set-oflf  or  counter- 
claim as  against  an  assignee  is  wholly 
statutory,  the  allegations  in  support  of 
it  must  in  express  terms  bring  it  within 
the  statute.  Willover  zk  First  Nat. 
Bank,  40  Hun  (N.  Y.)  184. 

6.  Venable  v.  Harlin,  i  Civ.  Pro. 
Rep.  (N.  Y.)  215;  Soloman  v.  Holt,  2 
E.  D.  Smith    (N.    Y.)    139;   Sayrcs   v. 
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Opposition  to  the  claim  set  forth  in  the  complaint  is  due  to  or 
from  such  persons  in  the  same  capacity ;  *  and  it  must  appear 
that  a  demand  sought  to  be  set  off  in  an  action  brought  by  the 
personal  representatives  of  a  deceased  person,  as  such,  had  be- 
come due  and  payable/ or  recoverable  from  the  decedent  in  his 
lifetime.* 

A  defendant  may  interpose  as-  many  defenses  or  counterclaims 
as  he  may  have,*  and  the  objection  of  inconsistency  between 
them  is  not  available ;  *  but  each  answer  must  of  itself  be  a  com- 
plete  answer  to  the  whole  complaint  as  perfectly  as  if  it  stood 
alone.*  Elach  must  be  tested  as  a  pleading  by  its  own  matter, 
unless  in  terms  it  adopts  or  refers  to  matters  contained  in  some 


Linkhart,  35  Ind.  145.  And  see  Robin- 
son V.  Howes,  20  N.  Y.  84 ;  Parker  v. 
Turner,  8  N.  Y.  St.  Rep.  500. 

1.  Pendergast  v.  Greenfield,  40  Hun 
(N.Y.)494. 

Joint  Parttes. — An  answer  in  an  action 
setting  up  as  a  set-off  a  note  made 
by  the  plaintiff  jointly  with  others,  is 
not  good  unless  it  shows  that  the  plain- 
tiff is  the  principal  debtor.  Durbon 
V.  Kelley,  22  Ind.  183. 

2.  Jordan  v.  National  Shoe,  etc., 
Bank,  74  N.  Y.  467 ;  30  Am.  Rep.  319. 

3.  Bruce  v.  Burr,  67  N.  Y.  237; 
Gage  V.  Angell,  8  How.  Pr.  (N.  Y.) 
335;  Curran  v.  Curran,  40  Ind.  473; 
McAdow  V.  Ross,  53  Mo.  199;  Jones 
V.  Moore,  42  Mo.  413. 

A  defendant  may  in  his  answer  al- 
lege matters  that  will  be  a  defense  or 
counterclaim  to  any  cause  of  action 
which  the  plaintiff  may  prove  and 
recover  for  within  the  allegations,  al- 
though such  cause  of  action  may  not 
be  of  the  precise  character  indicated 
by  all  those  allegations,  and  although 
such  matter  might  not  be  a  defense  or 
counterclaim  if  all  such  allegations 
should  be  proved.  Smalley  v.  Isaac- 
son, 40  Minn.  450. 

Although'  matter  set  up  in  an  answer 
may  be  a  complete  defense  to  the 
cause  of  action  alleged  in  the  com- 
plaint, it  may  also  be  pleaded  as  a 
counterclaim,  if  it  constitutes  a  cause 
of  action  in  favor  of  defendant  against 
the  plaintiff,  and  is  a  proper  subject  of 
counterclaim.  Griffin  v.  Jorgenson, 
22  Minn.  92. 

Joinder. — Causes  of  action  which 
cannot  be  joined  in  a  complaint,  can- 
not be  joined  in  a  counterclaim. 
Woodruff  V.  Garner,  27  Ind.  4;  89 
Am.  Dec.  477. 

4.  Bruce  :•.  Burr,  67  N.  Y.  237; 
Goodwin  v.  Wertheimer,  99  N.  Y.  149; 


and  see  Ranney  v.  Smith,  6  How.  Pr. 
(N.  Y.)  420;  Ross  V.  Duffv,  12  X.  Y. 
St.  Rep.  584. 

Claims  legal  or  equitable,  or  for 
liquidated  or  for  unliquidated  damages 
on  contract,  may  all  be  set  up  in  the 
same  answer.  Akerly  i'.  Vilas.  21 
Wis.  88. 

The  court  has  no  power  t6  require 
a  defendant  to  elect  upon  which  of 
several  defenses  he  will  rely,  when 
more  than  one  is  set  up,  and  the  evi- 
dence given  tends  to  prove  each  of 
them,  unless  they  are  so  far  inconsist- 
ent that  both  cannot  exist  in  the  same 
transaction.  Kelly  v.  Bernheimer.  3 
Thomp.  &  C.  (N.  Y.)  140. 

A  denial  of  the  contract  sued  upon, 
and  a  counterclaim  for  fraud  inducing 
it,  or  for  a  breach  of  a  covenant  thereof 
by  the  plaintiff,  however,  cannot  be 
united  in  the  sanie  action.  Marx  r. 
Gross,  58  N.  Y.  Super.  Ct.  221;  Lewis 
V.  Acker,  11  How.  Pr.  (N.  Y.)  163; 
Fellerman  r.  Dolan,  7  Abb.  Pr.  (N. 
Y.)  395,  note. 

6.  Baldwin  r.  U.  S.  Tel.  Co..  54 
Barb.  (N.  Y.)  ^05;  reversed  on  other 
grounds  in  45  N.  Y.  744;  6  Am.  Rep. 
165  ;  Hammond  v,  Earle,  58  How.  Pr. 
(N.  Y.)  426;  Ayrault  v.  Chamberlain, 
33  Barb.  (N.  Y.)  229;  Spencer  v.  Bab- 
cock,  22  Barb.  (N.  Y.)  326;  Kncedler 
V.  Sternbergh,  ib  How.  Pr.  (N.  Y.)  67: 
Xenia  Bank  v.  Lee,  7  Abb.  Pr.  (N.  Y.) 
372;  Rucker  v.  Steelman,  73  Ind.  396; 
Conaway  v.  Carpenter,  58  Ind.  477. 

A  counterclaim,  in  order  to  be  plead- 
able, however,  need  not  entitle  the  de- 
fendant to  an  amount  of  damage«>  equal 
to  the  amount  of  the  plaintiffs  claim. 
Allen  V.  Haskins,  5  Duer  (N.  Y.)  ^t,2- 

A  counterclaim  in  an  answer,  em- 
braced in  five  different  specifications, 
numbered  as  five  separate  dcfenBfs, 
neither  of  which  is  alone  a  defense,  is 
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Other  answer  ;  ^  and  a  single  pleading  cannot  be  made  to  perform 
the  double  office  of  a  defense  and  counterclaim.* 

8.  Taking  Issue  on  a  Gonnterclaim — (See  also  Demurrer,  vol.  5, 
p.  549 ;  Reply). — The  sufficiency  and  validity  of  a  counterclaim 
is  a  question  which  should  be  determined  either  by  demurrer  or 
by  motion  at  the  trial,'  and  a  failure  to  demur  to  a  counter- 


not  properly  stated.     Spencer  v,  Bab- 
cock,  22  Barb.  (N.  Y.)  326.     . 

In  an  action  for  partition,  a  counter- 
claim setting  up  title  in  the  defendant 
to  the  whole  of  the  land  sought  to  be 
divided,  is  a  sufficient  answer.  Schafer 
r.  Schafer,  68  Ind.  374. 

Where  new  matter  is  set  forth  in  an 
answer,  and  it  is  not  expressly  stated  to 
be  a  partial  defense,  it  must  be  assumed 
that  it  is  pleaded  as  a  complete  defense, 
and  if  demurred,  it  must  be  tested  as 
such.  Thomas  v»  H albert,  109  N.  Y. 
329.  And  see  Thompson  v.  Toohey, 
71  Ind.  2q6;  Schafer  v.  Schafer,  68  Ind. 
374;  McClintic  V.  Cory,  22  Ind.  170  ; 
Blew  V.  Hoover,  30  Ind.  450. 

1.  Baldwin  r.  U.  S.  Tel.  Co.,  54 
Barb.  (N.  Y.)  505,  reversed  on  other 
grounds,  in  45  N.  Y.  744;  Hammond  r. 
Earle,58  How.  Pr.  (N.  Y.)  426;  Cragin 
V.  Lovell,  88  N.  Y.  258;  Ayrault  v. 
Chamberlain,  33  Barb.  (N.  Y.)  229; 
Boyd  V.  McDonald,  58  Hun  (N.  Y.) 
609;  Xenia  Bank  v.  Lee,  7  Abb.  Pr. 
(X.  Y.)  372;  Campbell  v.  Routt,  42 
Ind.  410.  And  see  Coe  v.  Lindley,  32 
Iowa  437. 

A  bill  of  particulars  affixed  to  the 
pleadings  as  a  part  of  it  does  not  aid  a 
defective  counterclaim.  Smith  v,  Mc- 
Gregor, 96  N.  Car.  401. 

In  a  suit  for  coal  sold  and  delivered 
at  an  agreed  price,  where  a  counter- 
claim is  made  for  a  breach  of  a  con- 
tract to  furnish  coal  during  the  season, 
a  failure  to  plead  the  price  at  which  it 
was  to  be  furnished  cannot  be  supplied 
by  reference  to  the  complaint,  though 
the  answer  alleges  that  the  counter- 
claim arose  out  of  the  transaction  set 
forth  in  it.  Denver,  etc.,  R.  Co.  v, 
Hutchins,  31  Neb.  572. 

Where  a  written  contract  is  set  out 
in  a  complaint  and  is  the  foundation  of 
the  action,  the  defendant,  in  setting  up 
a  counterclaim  against  the  plaintiff  upon 
the  same  contract,  and  seeking  a  judg- 
ment thereon  in  his  own  favor,  must 
set  out  in  his  own  pleading,  the  original 
or  a  copy  of  the  contract.  Campbell 
V.  Routt,  42  Ind.  410. 

Where  a  counterclaim  is  composed 
of  several  demands,  however,  each  de- 


mand need  not  be  set  up  separately, 
the  whole  constituting  one  counter- 
claim. Ranney  v.  Smith,  6  How.  Pr. 
(N.  Y.)  420. 

2.  Stockton  r.  Stockton,  73  Ind.  510; 
Rucker  v.  Steelman,  73  Ind.  396;  Had- 
ley  V.  Prather,  64  Ind.  137;  Wilson  v. 
Carpenter,  62  Ind.  495;  H  inkle  v. 
Margerum,  50  Ind.  240;  Blakely  v. 
Boruff,  71  Ind.  93;  McCardle  r.  Bar- 
ricklow,  68  Ind.  356 ;  Schee  v.  McQuil- 
ken,  59  Ind.  269 ;  Thompson  v.  Toohey, 
71  Ind.  296;  Campbell  v,  Routt,  42 
Ind.  410;  McMannus  v.  Smith,  53 
Ind.  211;  Indiana  State  Board  v. 
Gray,  54  Ind.  91 ;  Kimble  v,  Christie, 
55  Ind.  140. 

A  pleading  on  the  part  of  a  defend- 
ant not  showing  what  portions  of  it 
are  intended  as  a  legal  defense,  and 
what  portions  are  intended  as  a  cross- 
complaint,  is  bad  on  demurrer  for  am- 
biguity. O'Connor  t'.  Frasher,  53 
Cal.  435. 

3.  Walter  t;.  Fowler,  85  N.  Y.  621; 
Fettretch  v.  McKay,  47  N.  Y.  427; 
Collins  r.  Suau,  7  Robt.  (N.  Y.)  94; 
Westervelt  t'.  A9kley,  62  N.  Y.  s^S; 
Grange  v.  Gilbert,  44  Hun  (N.  Y')  9; 
Walker  v.  Johnson,  28  Minn.  147; 
Lace  V,  Fixen,  39  Minn.  46. 

A  counterclaim  is  not  a  defense  and 
cannot  therefore  be  stricken  out,  as 
sham  or  irrelevant  on  motion.  Col- 
lins V.  Suau,  7  Robt.  (N.  Y.)94;  af- 
firmed, 7  Robt.  (N.  Y.)  508;  Fettretch 
V.  McKay,  47  N.  Y.  426;  Briggs  v. 
Bergen,  23  N.  Y.  162;  Thompson  v, 
Erie  R.  Co.,  45  N.  Y.  468. 

Proof  of  a  counterclaim  cannot  be 
rejected  because  it  is  not  stated  with 
sufficient  definiteness  and  certainty. 
The  remedy  in  such  a  case  is  a  motion 
to  make  it  more  definite  and  certain. 
Currie   r.  Cowles,   6   Bosw.  (N.    Y.) 

452- 

The  legal  rights  of  the  parties  are 
not  affected  by  the  fact  that  an  answer 
containing  a  counterclaim  is  inter- 
posed merely  for  delay ;  such  fact  be- 
ing determinable  only  by  trial.  Town 
V.  Bringolf,  47  Iowa  133. 
In  Iowa  a  counterclaim  which  does  not 
arise  out  of  the  contract  or  transaction 
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claim»  not  properly  admissible  as  such,  is  a  waiver  of  any  right  to 
object  to  the.  admission  of  evidence  to  sustain  it,  and  an  agree- 
ment to  try  the  merits  of  the  demand.*  But  it  is  no  waiver  of 
the  objection  that  the  counterclaim  is  not  one  which  can  be  set 
up  in  the  action,*  or  one  of  which  the  court  had  no  jurisdiction.' 
A  plaintiff  may  demur  to  one  or  more  of  the  defenses  or  coun- 
terclaims set  up  in  an  answer,  and  reply  to  the  residue  of  the 
counterclaims;^  and  he  may  demur  to  one  part  and  reply  to 
another  part  at  the  same  time.*  The  particular  objection  sought 
to  be  raised  must  be  specified  in  the  demurrer  or  it  will  be  disre- 
garded.®  Where  the  demurrer  is  not  only  to  the  answer  as  a 
counterclaim  but  as  a  defense  also,  it  reaches   back  in  its  effect 


set  forth  in  the  petition  and  is  not  con- 
nected with  the  subject  of  the  action, 
«nd  does  not  contain  new  matter  con- 
stituting a  cause  of  action  in  favor  of 
a\\  th€  defendants  against  all  the 
plaiiitiflfs,  may  be  stricken  from  the 
fijes.      Exline    v.    Lowrej,    46     Iowa 

In  Indiana  where  a  set-off  is  pleaded 
to  a  complaint  for  a  tort,  an  objection 
to  tVie  admission  of  evidence  in  sup- 
port of  the  set-off,  and  a  motion  to 
strike  it  out  upon  the  ground  that  it  is 
incompetent,  irrelevant,  and  imma- 
teriaU  and  supports  no  proper  issue  in 
the  cause,  should  be  sustained.  Boil  v, 
Simms,  60  Ind.  162. 

1,  Hammond  v.  Terry,  3  Lans.  (N. 
Y.)  186;  Ayres  v.  O'Farrell,  10  Bosw. 
<N.  Y.)  143  ;  and  see  Xaylor  ^'-  Stowell, 
4  Mete.  (Ky.)  175;  Ruffer  v.  Lucas, 
loi  W  Car.  281. 

W  here  one  of  two  grantors  of  land 
auen  on  a  bond  given  for  the  purchase 
money,  as  sole  owner,  non -joinder  of 
the  other  grantor  in  a  counterclaim 
by  defendant  for  breach  of  covenant, 
must  be  excepted  to  by  reply  or  de- 
murrer.    Akerly  v.  Vilas,  21  Wis.  88. 

In  Minnesota^  ?Athou^\i  the  defend- 
ant cannot,  in  an  action  on  contract, 
set  up  as  a  counterclaim  an  independ- 
ent cause  of  action  arising  in  tort ;  yet, 
when  such  counterclaim  is  litigated 
by  i  onsent  of  parties  upon  the  merits, 
It  becomes  an  issue  in  the  action,  and 
it  is  the  duty  of  the  court  to  make  its 
finding  thereon.  Warner  r.  Foote,  40 
Minn.  176. 

2  Smith  V.  Hall,  67  N.  Y.  48;  Car- 
penter V.  Manhattan  L.  Ins.  Co.,  22 
Hun  (N.  Y.)  49;  Burroughs  v.  Garri- 
son, 15  Abb.  Pr.  N.  S.  (N.  Y.)  144; 
MiicDougall  V,  Maguire,  35  Cal.  274; 
95  Am.  Dec.  98;  Campbell  v.  Routt, 
42    Ind.   410.     But   see   Hammond  v. 


Terry,'3  Lans.  (N.  Y.)  186;  Ayres  r. 
0*Farrell.  10  Bosw.  (N.  Y.)  147. 

The  objection  that  the  answer  does 
not  state  facts  sufficient  to  constitute  a 
counterclaim  may  be  raised  at  the 
trial.  Burroughs  v.  Garrison,  15  Abb. 
Pr.  N.  S.  (N.  Y.)  144. 

Where  a  defendant  prays  for  no  af- 
firmative relief  on  his  counterclaim, 
the  objection  that  the  counterclaim 
has  no  connection  with  the  cause  of 
action  sued  on  may  be  taken  by  gen- 
eral demurrer  to  the  counterclaim,  on 
the  ground  of  insufficiency,  as  pro- 
vided for  in  Code  Civil  ^ro.  New 
Tork,  §  494.     Otis  v.  Shantz.  128  N. 

Y.45- 

8.  See  Cragin  v,  Lovell,  88  N.  Y. 
258 ;  De  Bussierre  v,  Holladay,  4  Abb. 
N.  Cas.  (I^.  Y.)  in;  Valarino  r. 
Thompson,  7  N.  Y.  576 ;  Gray  v.  Rylc, 
5  Civ.  Pro.  Rep.  (N.  Y.)  387. 

4.  Rice  V.  O'Connor,  10  Abb.  Pr. 
(N.  Y.)  362;  Latimer  v,  Sullivan,  30 
S.  Car.  m;  Latimer  v.  Mahaffev,  30 
S.  Car.  612. 

A  counterclaim  alleging  facts  which 
constitute  a  valid  set-off,  but  not  a 
cause  of  action  against  plaintiff,  is  not 
demurrable,  although  it  demands  an 
affirmative  judgment.  Schumacher  v. 
Seeger,  65  Wis.  394. 

6.  Latimer  v.  Sullivan,  30  S.  Car. 
in;  Latimer  v,  Mahaffey,  30  S.  Car. 
612. 

An  improper  demand  for  relief  is 
not  a  ground  of  demurrer.  State  r. 
Smith,  14  Wis.  564. 

Defenses  and  counterclaims  set  up 
in  the  joint  answer  of  joint  defendants, 
which  are  not  available  to  all  of  them, 
are  demurrable.  Tailor  v.  Spaulding, 
12  Civ.  Pro.  Rep.  (N.  Y.)  123. 

6.  Safford  v.  Snedeker.  67  How.  Pr. 
(N.  Y.)  264;  and  see  Grange  v.  Gil- 
bert, 10  Civ.  Pro.  Rep.  (N.  Y.)  98. 
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through  the  whole  record,  and  attaches  to  any  substantial  defect 
in  the  pleadings ;  *  but  where  the  demurrer  is  merely  to  the  coun- 
terclaim which  forms  no  part  of  a  defense  set  up  in  the  answer, 
the  complaint  cannot  be  attacked,*  though  a  demurrer  to  an 
answer  to  a  complaint  which  clearly  contains  no  cause  of  action,* 
or  a  cause  of  action  of  which  the  court  has  no  jurisdiction  *  can- 
not be  sustained. 

Where  the  facts  set  up  in  the  answer  as  a  counterclaim  are  not 
demurred  to,  they  must  be  replied  to,  or  they  will  be  taken  as  true, 
and  the  defendant  will  be  entitled  to  the  relief  demanded.*     By 


That  matter  which  constitutes  a  de- 
fense is  pleaded  as  a  counterclaim,  is 
not  a  ground  of  demurrer.  Wait  v. 
Ferguson.  14  Abb.  Pr.  (N.  Y.)  379. 

Tlie  pandency  of  a  prior  action  for 
the  same  cause  as  that  set  up  as  a 
counterclaim,  appearing  on  the  face  of 
the  counterclaim  is  a  good  ground  for 
demurrer.  Ansorge  v.  Kaiser,  22  Abb. 
N.  Cas.  (N.  Y.)  305. 

1.  Dietrich  v.  Koch,  35  Wis.  618; 
Lawe  V.  Hyde,  39  Wis.  345;  Newman 
V.  Livingston  Co.,  i  Lans.  (N.  Y.) 
476;  Fry  V.  Bennett,  5  Sandf.  (N.  Y.) 
54;  Noxon  V.  Bentlev,  7  How.  Pr.  (N. 
Y.)  316.  '       ' 

Upon  an  argument  of  a  demurrer 
to  a  counterclaim,  the  defendant  may 
attack  the  complaint,  but  the  grounds 
of  the  attack  to  render  it  successful 
must  be  such  as  would  have  entitled 
the  defendant  to  judgment,  had  he 
elected  to  demur  instead  of  answering. 
Fry  f .  Bennett,  5  Sandf.  (N.  Y.)  54. 

2.  Graham  v.  Dunnigan,  6  Duer 
(N.  Y.)  629;  and  see  Peck  v.  Brown, 
2  Robt.  (N.  Y.)  119. 

When  a  defendant  to  whose  pleading 
a  demurrer  has  been  interposed  has 
pleaded  a  plea  such  as  the  general 
issue  going  to  the  whole  declaration 
or  to  a  part  of  it,  he  cannot  be  allowed 
to  go  back  to  the  declaration  upon  a 
demurrer  to  another  plea,  upon  the 
principle  that  he  cannot  demur  and 
plead  to  the  same  count.  Morey  v. 
Ford,  33  Hun  (N.  Y.)  446;  Wheeler 
V.  Curtis,  1 1  Wend.  (N.  Y.)  654. 

On  demurrer  to  a  counterclaim,  the 
allegations  of  the  complaint  not  incon- 
sistent with  those  of  the  counterclaim, 
are  to  be  taken  as  admitted.  Graham 
V.  Dunnigan,  6  Duer  (N.  Y.)  629. 

3.  Newman  v,  Livingston  Co.,  i 
Lans.  (N.  Y.)  476;  People  r.  Booth, 
32  N.  Y.  398;  Schwab  v.  Furniss,  4 
Sandf.  (N.  Y.)  704;  Fry  v.  Bennett, 
S  Sandf.  (N.  Y.)  54;  Noxon  v.  Bent- 
ley,  7    How.   Pr.   (N.    Y.)   316;  Bur- 


roughs V.  Garrison,  15  Abb.  Pr.  N.  S. 
(N.  Y.)  144;  Willover  v.  First  Nat. 
Bank,  10  Civ.  Pro.  Rep.  (N.  Y.)  80; 
Pard9  v.  Osgood,  2  Abb.  Pr.  N.  S.  (N. 
Y«)  365  \  *"d  see  Wright  v.  Booth,  69 
N.  Y.  620;  Gervin  v.  Hickman,  58 
How.  Pr.  (N  Y.)  244;  Morey  v.  Ford, 
12  Hun  (N.  Y.)  448;  Parker r.  Turner, 
8  N.  Y.  St.  Rep.  501;  Glcason  v. 
Youmans,  9  Abb.  N.  Cas.  (N.  Y.)  107. 

However  defective  a  counterclaim 
or  a  defense  may  be,  it  is  not  subject 
to  demurrer  while  the  pleading  which 
it  assumes  to  answer  is  too  radically 
insufficient  to  call  for  any  defense 
whatever.  Allen  v.  Malcolm,  12  Abb. 
Pr.  N.  S.  (N.  Y.)  335. 

A  demurrer  to  a  counterclaim  inter- 
posed generally  in  an  action,  cannot 
be  supported  as  a  demurrer  to  a  com- 
plaint, however,  if  'any  one  of  several 
counts  in  the  complaint  is  good. 
Noonan  v.  Orton,  30  Wis.  356. 

4.  See  People  v.  Banker,  8  How.  Pr. 
(N.  Y.)  258. 

Where  the  defendant  claims  upon 
demurrer  to  the  answer  that  the  com- 
plaint is  defective,  he  must  be  held  to 
have  waived  all  objections  not  taken  by 
answer  or  demurrer,  except  the  ques* 
tion  of  jurisdiction  and  the  sufficiency 
of  the  cause  of  action.  People  v^ 
Banker,  8  How.  Pr.  (N.  Y.)  358. 

6.  Lawrence  v.  Bank  of  the  Repub- 
lic, 3  Robt.  (N.  Y.)  142;  Scribner  v. 
Levy  (Supreme  Ct.),  4  N.  Y.  Supp» 
918;  McKensiev.  Farrell,  4  Bosw.  (N. 
Y.)  192;  Clinton  v,  Eddy,  54  Barb.  (N. 
Y.)  54;  I  Lans.  (N.  Y.)  61 ;  Randolph 
V.  Mayor,  etc.,  of  N.  Y.,  53  Horw.  Pr. 
(N.  Y.)  68;  Birch  v.  Hall  (Supreme 
Ct),  3  N.  Y.  Supp.  747;  Bernheimer  v^ 
Willis,  II  Hun  (N.  Y.)  16;  Kelsy  v. 
Tremaine,  39  How.  Pr.  (N.  Y.)  439; 
Isham  V.  Davidson,  53  N.  Y.  237;  Les- 
lie V,  Leslie,  11  Abb.  Pr.  N.  S.  (N.  Y.) 
311 ;  Cook  V.  Grey,  2  Bush  (Ky.)  121; 
Taylor  v.  Stowell,  4  Mete.  (Ky.)  175; 
Lyle   V.   Poynter,    i    Duv.   (Ky.)   357; 
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failure  to  support  a  counterclaim  by  proof,  however,  the  defend- 
ant loses  the  benefit  of  an  admission  by  failure  to  reply,^  and  the 
objection  that  the  facts  set  up  as  a  counterclaim  do  not  consti. 
tute  a  cause  of  action,*  or  thcLt  the  cause  of  action  thus  set  up  is 
one  of  which  the  court  has  no  jurisdiction,*  is  not  waived  by  a 
failure  to  reply.  By  replying,  a  defendant  waives  all  objections 
to  the  form  of  the  pleading,  or  to  the  introduction  of  evidence 
to  support  the  counterclaim.* 


I'nion  Nat.  Bank  v.  Carr,  49  Iowa  359; 
Latimer  v.  Sullivan,  30  S.  Car.  iii; 
llubbell  r.  Courtney,  5  S.  Car.  89; 
Rt^sch  V.  Senn,  31  Wis.  138.  And  see 
Geenia  v.  Keah,  66  Barb.  (N.   Y.)  245. 

The  effect  of  an  admission  by  failure 
to  reply  to  a  counterclaim,  is  that  the 
amijunt  so  counterclaimed  may  be  de- 
ducted from  the  plaintifTs  claim,  but  by 
such  failure  the  defendant  does  not  con- 
cede that  the  plaintiff  is  entitled  to  a 
recovery  of  the  entire  sum  demanded 
in  his  counterclaim,  irrespective  of  the 
demand  made  by  the  defendant.  Kelsy 
T'.  Tremaine,  29  How.  Pr.  (N.  Y.)  439. 

The  omission  of  the  plaintiff  to  reply 
io  huch  parts  of  the  answer  as  sets  up 
payments,  is  not  to  be  considered  an  ad- 
mission that  such  payments  were  made. 
Scott  r.  Stockwell,   65   How.    Pr.    (N. 

Y  )  349;  Holzbauer  v.  Heinel,  37  Mo. 
443;  Union  Nat.  Bank  v.  Carr,  49  Iowa 

3  59.  And  the  omission  to  reply  thereto 
doeii  not  admit  that  the  defendant  is 
entitled  to  the  damages  he  alleges.  Mc- 
Kensie  v.  Farrell,  4  Bosw.  (N.  Y.)  192. 

It  is  too  late  for  a  defendant  to  claim 
iur  ihe  first  time  on  appeal  that  his  an- 
swer contains  a  counterclaim  which  is 
admitted  by  not  being  replied  to.  It 
should  be  insisted  upon,  and  the  atten- 
tion of  the  court  called  to  it  on  the  trial, 
and  if  not  allowed, an  exception  should 
be  taken.  Muldoon  v,  Blackwell,  84 
N  Y.  646.  And  see  Westervelt  v. 
Ackley.  62  N.  Y.  505. 

1.  Randolph    v.  Mayor,  etc.,  of  N. 

Y  ,  :;3  How.  Pr.  (N.  Y.;  68;  Campbell 
t  Genet,  2  Hilt.  (N.  Y.)  29s;  Mc- 
Kensie  v.  Farrell,  4  Bosw.  (N.  Y.) 
19: ;  Scribner  v.  Levy  (Supreme  Ct.), 

4  \ .  Y.  Supp.  918;  Simson  v.  Hart, 
14  Johns.  (N.  Y.)  63;  Slone  v.  Slone, 
2  Mete.  (Ky.)  339;Tribord  t;. Chicago, 
eu.,  R.  Co.  (Iowa,  1891),  48  N.  W. 
Rtp  730. 

Where  a  defendant  files  a  counter- 
claim, to  which  no  reply  is  filed,  and 
hr  fails  to  move  for  judgment  thereon, 
hf  cannot  object,  on  appeal,  to  the 
nun -allowance  thereof.  Winters  v. 
Fain,  47  Ark.  493. 
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A  set-off  relied  on  in  an  answer, 
which  is  made  a  cross-petition  against 
other  parties  who  are  not  in  court, 
cannot  be  taken  as  confessed  on  the 
plaintiff's  failure  to  reply  thereto. 
And  the  plaintiff  need  not  reply  to  the 
set-off  unti^  the  defendants  in  the 
cross-action  are  brought  before  the 
court,  or  the  cross-action  is  discon- 
tinued as  to  them.  Scott  v.  Wilson,  3 
Bush  (Ky.)  603. 

Burden  of  Proof. — The  burden  is  on 
the  defendant  to  prove  his  counter- 
claim. Prentiss  v.  Sprague,  i  Hilt. 
(N.  Y.)  428;  Belshaw  v.  Colie,  i  E.  D. 
Smith  (N.  Y.)  213. 

2.  Schurmeier  v,  English  (Minn. 
1891),  48  N.  W.  Rep.  1112 ;  McCulloch 
V.  Vibbard,  51  Hun  (N.  Y.)  227;  Car- 
penter V.  Manhattan  L.  Ins.  Co.,  22 
Hun  (N.  Y.)49;  Akerly  v.  Vilas,  21 
Wis.  88. 

Where  the  action  is  such  that  no 
counterclaim  is  allowable,  a  reply  is 
no  waiver  of  objection  to  one  set  up 
therein.  Smith  v.  Hall,  67  N.  Y.  48. 
But  see  Hammond  z\  Terry,  3  Lans. 
(N.  Y.)  186;  Ayres  v.  O'Farrell,  10 
Bosw.  (N.  Y.)  143. 

A  defendant  waives  the  advanta^ 
derived  from  the  failure  of  the  plain- 
tiff to  reply,  if  he  goes  into  proof  of 
the  counterclaim,  and  by  such  proof 
shows  that  it  could  not  properly  have 
been  set  off  against  the  plaintiff's  de- 
mand. Randolph  v.  Mayor,  etc.,  of 
N.  Y.,  53  How.  Pr.  (N.  Y.)  68. 

3.  See  People  v.  Banker,  8  How  Pr. 
(N.  Y.)  258 

Opening  Default  In  Reiilylng.  — A 
court  may  open  a  default  and  permit 
the  plaintiff  to  reply  to  a  counterclaim, 
after  the  time  for  a  reply  has  expired. 
See  Merritt  v.  Slocum,  3  How.  Pr.  (N. 
Y.)  309;  Greenwood  r.  Brink.  1  Hun 
(N.  Y.)  227;  Montecarbole  v.  MundeL 
16  How.  Pr.  (N.  Y.)  141. 

4.  Ayres  v.  OTarrell,  10  Bosw.  (N. 
Y.)  143;  Roscoe  V.  Maison,  7  How.  Pr. 
(N.  Y.)  121;  Hammond  v.  Terry,  3 
Lan^.  (N.  Y.)  186;  Cason  v.  Cason,  79 
Ky.  558 ;    Nutter   v.  Johnson,  80  Ky. 
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In  effect,  a  reply  is  an  answer  to  the  cause  of  action  set  up  by  way 
of  counterclaim,  and  should  be  pleaded  in  substantially  the  same 
manner  as  an  answer  to  a  cause  of  action  set  up  in  a  complaint.* 
It  must  be  distinct  and  specific,  so  that  it  can  be  clearly  seen  what 
is  intended  to  be  controverted,*  and  it  may  contain  a  general  or 
specific  denial  of  each  material  allegation  of  the  counterclaim  con- 
troverted  by  the  plaintiff;*  or  it  may  set  forth  in  ordinary  and 
concise  language,  without  repetition,  new  matter  not  inconsistent 
with  the  complaint  constituting  a  defense  to  the  counterclaim,*  or 


426;  Scheland  v,  Erpelding,  6  Oregon 
259.  And  see  Ludington  v,  Slauson, 
38  N.  Y.  Super;  Ct.  81 ;  Livingston  v. 
Miller,  8  N.  Y.  283 ;  Thomas  v,  Loan- 
ers'  Bank,  38  N.  Y.  Super.  Ct.  466. 

An  objection  to  a  defense  pleaded  as 
a  counterclaim,  but  not  connected  with. 
the  note  sued  on,  is  waived  hy  replica- 
tion and  issue  joined.  Boyd  r.  Day,  3 
Bu<h  (Kv.)6i7.      • 

By  replying  to  a  counterclaim,  how- 
ever, the  plaintiff  does  not  waive  the 
objection  that  a  counterclaim  is  not 
available  in  the  action.  Smith  v. 
Hall,  67  N.  Y.  48. 

1.  Bavlie's  Code  PI.  390;  i  Rumsey^s 
Pr.  373;'  Risley  v.  Carll,  i  N.  Y.  Law 
Bull.  ^2.  And  see  Croome  f.  Craig,  53 
Hun  *(N.  Y.)  350. 

A  reply  to  the  original  answer  is 
sufficient  as  a  reply  to  an  amended  one, 
if  the  latter  sets  up  no  issuable  facts  re- 
quiring a  replv.  Leslie  v.  Leslie,  11 
Abb.  Pr.  N.  S/CN.  Y.)  311. 

SUtnte  of  LlmltatlonB. — To  render 
the  Statute  of  Limitations  available  as 
a  bar  to  a  counterclaim,  it  must  be 
pleaded  by  way  of  reply.  Williams  f. 
Willis.  i<?  Abb.  Pr.  N.  S.  (N.  Y.)  11; 
Clinton  r.  Eddy,  I  Lans.  (N.  Y.)  61; 
Von  Sachs  v.  Kretz,  10  Hun  (N.  Y.) 
^^affirmed  in  72  N.  Y.  548.  And  see 
Heath  v.  Heath,  31  Wis.  223. 

.\  plaintiff  should  not  be  allowed  to 
come  in  after  judgment,  not  as  a  right 
but  as  a  favor,  and  plead  the  Statute  of 
Limitations  in  bar  of  a  counterclaim 
set  up  by  the  defendant  in  his  answer. 
Clinton  r.  Eddy,  54   Barb.  (N.  Y.)   55. 

In  an  action  brought  by  an  assignee, 
however,  in  which  a  set-off  against  the 
plaintiff's  assignor  is  set  forth,  the  plain- 
tiff maj  raise  the  objection  that  the  set- 
off averred  in  the  answer  is  barred  by 
the  Statute  of  Limitations  without 
pleading  it  by  way  of  replj'.  Thomp- 
son V.  Sickles,  46  Barb.  (N.  Y.)  49. 

2.  Risley  v,  Carll,  i  N.  Y.  Law 
Bull.  52  ;  Jarvis  v.  Pike,  11  Abb.  Pr.  N. 
S.  (\.Y.)398.  And  see  Chawviteau 
f.  Fay,  54  How.  Pr.  (N.  Y.)  2ii. 


If  a  reply  contain  irrelevent  matter 
the  remedy  is  by  motion  and  not  by  de- 
murrer. Ludington  z\  Slauson,  30  N. 
Y.  Super.  Ct.  ffi. 

A  reply  denying  all  those  allegations, 
which  are  contained  within  certain 
specified  folios  is  good  as  general 
denial.  Gassett  v,  Crocker,  9  Abb.  Pr. 
(N.  Y.)  39. 

3.  Cohn  V.  Husson,  66  How.  Pr.  (N. 
Y.)  150;  Rider  v.  Foggan,  59  Hun  (N. 
Y.)  628;  Ludington  v,  Slauson,  38  N. 
Y.  Super.  Ct.  81 :  Chawviteau  v,  F&y^ 
54  How.  Pr.  (N.  Y.)  211  ;  Latimer  v. 
Sullivan,  30  S.  Car.  iif. 

A  reply  to  a  set-off,  simply  denying 
the  correctness  of  each  and  every  item 
of  defendant's  answer  and  counterclaim, 
is  insufhcient,  it  being  too  vague  and 
uncertain.  Whitaker  v,  Sandifer,  x 
Duv.  (Ky.)  261.  And  see  McKinsel  v, 
Farrell,  4  Bosw.  (N.  Y.)  192. 

A  denial  in  a  reply,  upon  information 
and  belief  of  allegations  in  the  counter- 
claim, is  insufficient  where  the  facts  set 
up  are  clearly  within  the  plaintiff's 
knowledge  as  appears  by  the  complaint. 
Fallon  V.  Durant,  60  How.  Pr.  (N.  Y.) 
178. 

Anotlier  Action  Pending. — A  defend- 
ant cannot  plead  the  same  counter- 
claim to  several  independent  actions 
brought  by  the  same  plaintiff;  and  after 
the  demand  has  been  used  as  a  counter- 
claim in  the  one  action,  the  plaintiff 
may,  by  way  of  reply  in  the  other  ac- 
tions, plead  in  abatement,  the  fact  that 
such  counterclaim  has  been  pleaded  in 
the  first  action.  Tuckerman  v,  Cor- 
bin,  66  How.  Pr.  (N.  Y.)  404. 

4.  Cohn  V.  Husson,  66  How.  Pr.  (N. 
Y.)  150  ;  Rider  v.  Foggan,  59  Hun  (N. 
Y.)  628 ;  Lablanche  v.  Kirkpa trick,  8 
Civ.  Pro.  Rep.  (N.  Y.)  256  ;  White  v. 
Joy,  13  N.  Y.  83  ;  Thorrias  v.  Loaners* 
Bank,  38  N.  Y.  Super.  Ct.  466 ;  Bar- 
baroux  v.  Barker,  4  Mete.  (Ky.)  47  ; 
Latimer  v.  Sullivan,  30  S.  Car.  11 1  ; 
Campbell  v.  Mellen,  61  Wis.  612;  and 
see  Lewis  v.  Sheaman,  28  Ind.  427  ; 
Reilly  v.  Rucker,  16  Ind.  303. 
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both.^      But  a  counterclaim   to   a   counterclaim  set  up  by  the 
defendant  cannot  be  pleaded  in  reply  *     New  matter  which  does 


The  defendant,  in  an  action  b^  a 
vendor  for  the  purchase  money  of  land, 
having  set  up  a  counterclaim  for  dam- 
ages for  breach  of  the  plaintifTs  cove- 
nants, the  plaintiff,  without  having 
pleaded  the  facts;  may  show  that  the 
defendant,  after  his  purchase,  conveyed* 
the  land  to  another,  and  that  the  de- 
fendant and  his  grantee  had  gone  into 
possession.     Noonan  v.  Ilsley,  22  Wis. 

27- 

Iowa  Code,  §  2666,  requiring  a  reply 
to  be  consistent  with  the  petition,  does 
not  apply  to  an  amendment  to  a  peti- 
tion^  after  a  petition  for  intervention 
has  been  filed,  which  is  in  effect  an 
answer  to  the  latter  setting  out  a  coun- 
terclaim. Jack  V,  Des  Moines,  etc.,  R. 
Co.,  49  Iowa  627. 

A  new  assignment  in  an  action  by 
way  of  reply,  setting  forth  more  par- 
ticularly the  cause  of  action  relied  upon 
in  the  complaint,  is  neither  necessary 
nor  allowable.  Stewart  v.  Wallis,  30 
Barb.  (N.  Y.)  344;  Shull  v.  Green,  49 
Barb.  (N.  Y.)  311. 

A  reply  which'  contains  no  facts  not 
already  stated  in  the  complaint  and 
answer,  is  demurrable.  Croome  v,  Craig, 
53  Hun  (N.  Y.)  350. 

1.  Cohn  V.  Husson,  66  How.  Pr.  (N. 
Y.)  150. 

A  reply  denying  the  allegations  of  a 
counterclaim,  does  not,  by  also  setting 
up  new  matter  in  avoidance  of  it,  admit 
them.  Del  Valle  v,  Navarro,  21  Abb. 
N.  Cas.  (N.  Y.)  136. 

Where  the  answer  admits  the  con- 
tract in  suit,  but  alleges  that  it  contains 
other  provisions  which  have  not  been 
complied  with  by  the  plaintiff  claiming 
damages  for  the  non-compliance,  and 
the  plaintiff  interposes  a  general 
denial  by  way  of  reply,  he  may  prove 
without  any  change  in  the  pleadings 
that  the  contract  was  altered  by  the 
defendant  after  its  execution,  by  the 
insertion  of  the  clauses  referred  to. 
Wirges  v.  Baeuerle,    12    Hun    (N.  Y.) 

J34. 

There  being  a  general  denial  to  a 
counterclaim  for  money  paid  for  plain- 
tiff, however,  jt  is  not  reversible  error 
to  sustain  a  demurrer  to  a  special  reply 
that  the  money  expended  by  defendant 
belonged  to  plaintiff.  Mason  v.  Mason, 
102  Ind.  38. 

Demurrer  to  Reply. — In  Thomas  v, 
Loaners'  Bank,  38  N.    Y.    Super.   Ct. 


466,  it  was  held  that  a  counterdalED^ 
not  being  a  defense,  a  reply  to  ii  cannot 
be  demurred  to,  although  it  may  con- 
tain new  matter,  the  deTnLHrer' being 
expressly  confined  to  replies  to  de- 
fenses. See  also  White  t'.  J  or;  13  X. 
Y.  89.  But  by  the  AVtt-  T^rk  Code,^ 
493,  a  demurrer  to  a  reply  is  now  made 
admissible. 

2.  Cohn  r.  Husson,  66  How.  Pr. 
(N.  Y.)  150;  Hatfield  zr.  Todd,  ij  Cir. 
Pro.  Rep.  £N.  Y.)  265;  Putnam  r. 
DeForest,  S  How.  Pr.  (N.  Y.)  146; 
White  T/.  Toy,  13  N.  Y.  S3;  Hall  t. 
Hall,  30  How.  Pr.  (N.  Y.)  :;i ;  Hreed  v. 
Padgett,  14  N.  Y.  Wkly.  Dig,  574;  Wil- 
liams V.  Jones,  t  Bush  (Ky.)  6;i:  Sav* 
age  V,  Aiken,  2\  Neb*  605;  Lil- 
lienthal  r.  Hotaling,  15  Oregon  y;\\ 
Scott  V.  Bryan,  96  N.  Car.  2S9:  Br,' 
ett  V.  Vaughan,  85  N.  Car.  363,  Hi-i 
see  to  the  contrary.  Miller  v.hoi^'i,^ 
How.  Pr.  (N.  Y.)  356. 

The  contrary  rule  is  adopted  in  In- 
diana. See  Starke  v,  Dicks  ( Ind.  App. 
1891),  28  N.  E.  Rep.  214;  Reillj  r. 
Rucker,  16  Ind.  303;  Turner  v.  Simp- 
son, 12  Ind.  4T3. 

In  Missotiti  where  contracts  bv  the 
common  law,  joint  only,  are  construed 
to  be  joint  and  scvefal,  where  one  ot 
several  'defendants  h  permitted  to 
offset  the  demand  of  the  plaintiff  by  i 
debt  due  to  himself  separately,  the 
plaintiff  may  by  way  of  reply  to  such 
offset,  set  up  a  debt  in  addition  to  the 
one  sued  on.  due  from  this  separntc  de- 
fendant to  himself.  But  the  indiviiJua. 
claim  of  the  pbintifT  is  not  to  be  per- 
mitted to  extinguish  anv  part  of  such 
separate  defendant's  offijiet  intended  10 
be  or  proper  to  be  applied  upon  the 
debt,  which  formed  the  basis  of  plain- 
tiff's demand.  Morlland  7\  Holton^44 
Mo.  58. 

Where  a  reply  improperly  conttin* 
counterclaims*  the  remedy  is  by  motion 
to  strike  them  out,  and  not  by  demuTrer. 
Demurrer  Is  only  authorized  against 
new  matter  not  pleaded  as  a  counter- 
claim. Hatfield  v.  Todd,  13  Ck.  Pro. 
Rep.  (N.  YO  265. 

Where  a  counterclaim  is  pleaded  to 
a  counterclaim  without  objection,  the 
court  will  not  strike  it  out  when  the 
action  has  been  pending  for  a  long  time, 
but  will  consider  it  a&  an  amendment 
to  the  complaint.  Scott  x«.  Brvan.  96 
N.  Car.  289. 
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not  constitute  a  counterclaim,^  or  which  has  not  been  pleaded  as 
a  counterclaim  *  does  not  require  a  reply. 

9.  Disposition  of  the  Issues. — A  demurrer  to  a  counterclaim  gives 
rise  to  an  issue  of  law,  which  must  be  tried  by  the  court.^  An 
issue  of  fact  arising  on  a  counterclaim  must  be  tried  in  the  same 


1.  Devlin  v.  Bevins,  22  How.  Pr. 
(X.  Y.)  290;  'Dambman  r.  Schulting, 
4  Hun  (N.  Y.)  50;  Gilbert  v.  Cram,  12 
How.  Pr.  (N.  Y.)  455  ;  Argotsinger  v. 
Vines,  82  N.  Y.  308 ;  Argall  v.  Jacobs, 
21  Hun  (N.  Y.)  114;  Bellinger  v. 
Craigue,  31  Barb.  (N.  Y.)  534;  Metro- 
politan L.  Ins.  Co.  V.  Meeker,  85  N. 
Y.614;  Barton  v,  McChesney,  48  Hun 
(N.  Y.)  443;  Burke  r.  Thome,  44  Barb. 
(N.  Y.)  363;  Marick  v.  Brooks,  21  N. 
Y.  St.  Rep.  534;  Rogers  v.  King,  66 
Barb.  (N.  Y.)  495;  Johnson  r.  White, 
6  Hun  (N.  Y.)  587  ;  Watson  v.  ]ohn- 
son»  33  Ark.  737;  Cannon  r.  Davis,  33 
Ark.  56;  Van  De  Sande  v.  Hall,  13 
How.'Pr.  (N.  Y.)  45S;  Nichols  v. 
Boerum,6  Abb.  Pr.  (N.  Y.)  290;  Tyler 
V.  Whitney,  12  Abb.  Pr.  (N.  Y.)  465; 
Union  Nat.  Bank.  t-.  Carr,  49  Iowa 
359;  Kirk  r.  Woodbury  Co.,  55  Iowa 
190;  Ward  z\  Anderberg,  36  Minn. 
300;  First  Nat.  Bank  v,  Kidd,  20  Minn. 
234 ;  Fitzgerald  v.  Shelton,  95  N.  Car. 
519. 

Not  only  is  a  reply  unnecessary  where 
the  new  matter  set  up  in  the  answer 
does  not  constitute  a  counterclaim, 
but  no  reply  will  be  allowed.  Devlin 
T.  Rev  ins,  22  How.  Pr.  (N.  Y.)  290. 
And  if  interposed  without  permission 
of  the  court,  it  will  be  stricken  out. 
Dillon  V.  Sixth  Ave.  R.  Co.,  46  N.  Y. 
Super.  Ct.  21;'  Avery  V.  New  York, 
etc.,  R.  Co.,  20  N.  Y.  St.  Rep.  918. 

In  an  action  by  a  patentee  against  a 
licensee  for  royalties,  a  counterclaim 
charging  false  representations  and 
tricks  and  devices,  without  particulariz- 
ing them,  requires  no  reply.  Smith  v. 
Standard  Laundry  Machinery  Co.,  11 
Daly  (N.  Y.)  154. 

In  an  action  to  recover  possession 
of  a  chattel,  an  answer  which  merely 
sets  up  a  lien  upon  the  chattel,  under 
which  the  defendant  claims  to  hold 
it,  demanding  judgment  for  its  return 
with  damages  for  taking  and  retention, 
does  not  set  up  a  counterclaim,  and 
no  reply  is  required.  DeLeyer  v. 
Michaels,  5  Abb.  Pr.  (N.  Y.)  203. 

An  answer  in  an  action  upon  a  prom- 
issory note  alleging  a  set-ofif  against 
the  plaintiff 's  assignor,  does  not  con- 
tain a  counterclaim  requiring  a  reply 


in  order  to  put  the  new  matter  in  issue. 
Thompson  v.  Sickles,  46  Barb.  (N.  Y.) 

49. 

It  is  not  necessary  to  deny  by  way 
of  reply,  allegations  of  value  or 
amount  of  damage  in  the  counterclaim, 
as  such  allegations  must  be  proved  by 
the  defendant;  McKensie  v.  Farrell,  4 
Bosw.  (N.  Y.)  192;  DeLeyer  v.  Mi- 
chaels, 5  Abb.  Pr.  (N.  Y.)  203. 

Where  it  is  doubtful  whether  the 
answer  contains  a  counterclaim  or  not, 
a  reply  should  be  served.  Teets  v, 
Throckmorton,  8  N.  Y.  St.  Rep.  897. 

In  Freund  v.  Paten,  10  Abb.  N.  Cas. 
(N.  Y.)  311,  it  was  held  that  in  an 
action  on  contract,  where  the  defend- 
ant sets  up  a  discharge  in  bankruptcy, 
the  plaintiff  may  reply  alleging  that 
the  debt  was  fraudulently  contracted, 
though  fraud  may  be  proved  without 
a  reply  for  the  purpose  of  avoidance. 

2.  Equitable  L.  Assurance  Soc.  v, 
Cuj'ler,  75  N.  Y.  511 ;  Acer  v.  Hotch- 
kiss,  97  N.  Y.  395 ;  Cragin  v.  Lovell,  88 
N.  Y.  258;  Cockerill  v.  Loonam,  36 
Hun  (N.  Y.)  353;  Bates  r.  Rosekrans, 
37  N.  Y.  409;  4  Abb.  Pr.  N.S.  (N.  Y.) 
276;  American  Dock,  etc.,  Co.  v,  Staley, 
40  N.  Y.  Super.  Ct.539;  Favilla  v,  Mo- 
retti  (Supreme  Ct.),  13  N.  Y.  Supp. 
707;  Duffy  r.  Duncan,  35  N.  Y.  187; 
Burke  v.  Thorne,  44  Barb.  (N.  Y.)  363. 

When  not  so  pleaded  it  will  be 
deemed  to  be  controverted  by  traverse 
or  avoidance  as  the  case  may  require. 
Favilla  v.  Moretti  (Supreme  Ct.),  13 
N.  Y.  Supp.  707;  Union  Nat.  Bank  v. 
Carr,  49  Iowa  359;  Davis  v.  Payne,  45 
Iowa  194. 

Where  a  reply  is  interposed  to  an 
answer  which  does  not  set  up  a  coun- 
terclaim, a  motion  to  §et  it  aside  for  al- 
leged irregularity  in  the  verification 
will  be  denied  because  the  irregularity 
complained  of  is  of  no  consequence. 
Silliman  v.  Eddy,  8  How.  Pr.  (N.  Y.) 
122. 

3.  New  Tork  Code  Civ.  Proc,  §§ 
964,  969;  California  Code  Civ.  Proc. 
H  .«;89,  591;  Laws  Oregon,  ^172;  3 
Bl.  Com.  314;  3  Stephen's  Com.  572. 

Where  the  trial  court  holds  that  a 
counterclaim  is  not  allowable,  without 
stating  the  ground  of  such   ruling,  it  is 
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manner  as  if  it  arose  in  an  action  brought  by  the  defendant 
against  the  plaintiff  for  the  cause  of  action  stated  in  the  counter- 
claim  and  demanding  the  same  judgment.*  Where  issues  are 
raised  in  the  counterclaim  which  are  triable  in  a  different  court, 
or  by  a  different  tribunal  from  those  raised  in  the  complaint,  the 
issues  of  each  may  be  tried  in  the  appropriate  court.* 

The  right  of  the  plaintiff  to  a  trial  by  a  jury  of  a  legal  cause 
of  action  is  not  taken  away  by  the  interposition  of  an  equitable 
counterclaim,*  but  where  a  counterclaim  for  legal  relief,  asking 
an  affirmative  judgment  for  money,  is  interposed  in  an  equitable 


presumed  that  the  ruling  was  against 
the  allowance  in  anj  view  of  the  evi- 
dence; and  if  in  one  view  of  the  evi- 
dence it  was  allowable,  such  ruling  is 
error.  International  Bank  v.  Mon- 
teath,  39  N.  Y.  297. 

Where  a  demurrer  to  several  defenses 
is  good  as  to  one  defense  and  bad  as  to 
another,  it  should  be  sustained  as  to  the 
one  and  overruled  as  to  the  other,  and 
costs  should  not  be  allowed  to  either 
partj.  Hollingshead  v.  Woodward,  35 
Hun  (N.  Y.)  4x0;  Grange  v.  Gilbert, 
44  Hun  (N.  Y.)9. 

Proceedings  on  demurrer  to  a  counter- 
claim are  not  stayed  merely  because  an 
appeal  is  pending  from  an  order  strik- 
ing out  some  other  portion  of  the  an- 
swer.    Noonan  v,  Orton,  30   Wis.  356. 

That  a  counterclaim  is  interposed 
merely  for  delay,  and  not  in  good  faith, 
if  there  are  no  other  means  of  determin- 
ing that  the  defense  is  frivolous  than  by 
trial,  does  not  affect  the  legal  rights  of 
the  parties.  Town  v.  Bringolf,  47 
Iowa  133. 

1.  Mackellar  v.  Rogers,  109  N.  Y. 
468;  Colvillc  V,  Chubb,  26  Abb.  N. 
Cas.  (N.  Y.)  372;  Post  V.  Moran,  10 
Daly(N.  Y.)  502;  Du  Porit  r.  Davis, 
35  Wis.  630;  Hegar  v,  Chicago,  etc., 
R.  Co.,  26  Wis.  624. 

When  defendants  are  entitled  to 
recoup,  the  amount  of  damages  should 
be  found  by  the  jury,  and  not  by  the 
court.     Haldeman  v.   Berry,  74  Mich. 

424- 

Where  an  answer  which  does  not 
controvert  any  of  the  material  allega- 
tions of  the  complaint  is  controverted 
by  the  reply,  the  only  issue  is  upon  the 
counterclaim,  and  the  defendant  is 
entitled  to  open  and  close  the  argu- 
ment to  the  jury,  and  this  right  will 
not  be  affected  by  the  fact  that  another 
issue  is  made  by  the  reply.  Bonnell 
T',  Jacobs,  36  Wis.  59. 

Though  failure  to  reply,  where  a 
reply  is  necessary,  does   not  prevent 


the  party  from  bringing  his  cause  on 
for  trial,  a  motion  by  plaintiff  to  place 
the  cause  on  the  special  circuit  calen- 
dar should  be  denied,  because  the 
counterclaim  being  admitted,  there  is 
no  issue,  the  only  question  being  as  to 
the  amount  of  damages.  Adams  v. 
Roberts,  62  How.  Pr.  (N.  Y.)  253. 

2.  Du  Pont  V,  Davis,  35  Wis.  631 ; 
Hegar  v.  Chicago,  etc.,  R.  Co.,  26 
Wis.  624 ;  Gunn  v,  Madigan,  28  Wis. 
158;  Jones  V,  Moore,  42  Mo.  413: 
Peyton  v.  Rose,  41  Mo.  261  ;  Colvillc 
V.  Chubb,  26  Abb.  N.  Cas.  (N.  Yj 
372;  Sturm  V.  Atlantic  Mut.  Ins.,  Co.. 
38  N.  Y.  Super.  Ct.  281,  affirmed 
63  N.  Y.  77;  Colman  v.  Dixon,  50  N. 
Y.  572.  Sec  Dice  v.  Morris,  32  Ind. 
283. 

In  an  action  on  an  insurance  policj, 
the  orderly  conduct  of  the  case  re 
quires  that  the  trial  at  circuit  of  the 
issues  raised  by  the  plaintiff  be  staved 
until  the  trial  of  the  issues  under  a 
counterclaim  for  the  reformation  of 
the  policy  has  been  had  at  a  special 
equity  term.  Colville  v,  Chubb,  26 
Abb.  N.  Cas.  (N.  Y.)  372.  And  see 
Du  Pont  V,  Davis,  3^^  Wis.  630;  Mar- 
tin V.  Zillerbach,  38  Cal.  319;  99  Am. 
Dec.  365. 

Where  an  answer  sets  up  more  than 
one  defense,  and  one  of  them  is  held 
bad  on  demurrer,  the  plaintiff  can 
have  an  order  that  the  judgment  shall 
be  entered  in  his  favor,  unless  the  de- 
fendant shall  succeed  upon  the  issues 
joined,  only.  An  absolute  judgment 
for  the  plaintiff  on  demurrer  is  im- 
proper. Bellknap  r.  Mclntyre,  3  Abb. 
Pr.  (N.  Y.)  366;  Murphy  r'.  Allerton, 
7  Hun  (N.  Y.)  650;  Sutherland  r. 
Tyler,  11  How.  Pr.  (N.  Y.)  251. 

S.  Colville  V.  Chubb,  26  Abb.  N. 
Cas.  (N.  Y.)  372;  Cook  r*.  Jenkins,  79 
N.  Y.  575. 

Where  a  counterclaim  is  proved  with- 
out contradiction,  the  court  should 
direct  defendant's  damages  to  be  as- 
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action,  the  defendant  is  not  entitled  to  a  trial  by  jury  as  of  course.* 
If  he  desires  such  a  trial,  he  must  apply  to  the  court,  upon  notice, 
for  an  order  directing  all  the  questions  at  issue  to  be  stated  for 
trial.*  The  granting  or  refusing  of  such  an  application  is  discre- 
tionary with  the  court.' 

10.  Judgment  on  Counterclaim. — If  both  the  cause  of  action  set 
forth  in  the  complaint  and  that  alleged  in  the  counterclaim  are 
established,  judgment  is  only  rendered  against  one  or  the  other 
of  the  parties  to  the  extent  that  the  demand  against  him  as  estab- 
lished by  the  judgment  of  the  court  exceeds  the  one  in  his  favor.* 
If  the  damages  found  in  favor  of  the  defendant  are  equal  to  the 
demand  of  the  plaintiff,  judgment  should  be  rendered  for  the 
defendant  for  the  dismissal  of  the  action;*  but  if  the  defendant, 
is  found  entitled  to  an  amount  less  than  that  due  to  the  plaintiff 


sessed,  rather  than  leave  it  to  the  jurj 
to  pass  upon,  if  so  requested.  Ayres 
r.O'Farrell,  4  Robt.  (N.  Y.)  668. 

1.  Mackellar  v,  Rogers,  109  N.  Y. 
468;  Cook  y.  Jenkins,  79  N.  Y.  575. 
And  see  People  v.  Le  Farge,  3  Cal. 
130;  Bodley  r.  Feguson,  30  Cal.  511. 

In  an  action  -which  involves  the  ex- 
amination of  a  long  account,  thus  au- 
thorizinj;  a  compulsory  reference,  the 
interposition  of  a  counterclaim  for  legal 
relief  does  not  prevent  a  reference  or 
entitle  the  defendant  to  demand  a  jury 
trial.  Brooklyn,  etc.,  R.  Co.  v.  Reid,  21 
Hun  rN.  Y.)"273. 

2.  Mackellar  v.  Rogers,  109  N.  Y. 
468. 

The  time  in  which  to  make  the  ap- 
plication begins  to  run  after  the  service 
of  the  reply,  even  though  the  issues 
raised  by  the  counterclaim  are  not  to 
be  so  tried.  Rutley  v.  Person,  12  Abb. 
N.  Cas.  (N.  Y.)  352. 

S.  See  Du  Pont  f.  Davis,  35  Wis. 
6^0:  Mackellar  i*.  Rogers,  109  N.  Y. 
4t>8:  Cook  V.  Jenkins,  79  N.  Y.  575. 

New  Trial. — In  an  action  of  eject- 
ment where  the  answer  set  up  an  equit- 
able counterclaim,  which  was  dismissed 
upon  trial  of  the  issues  thereon  at  an 
equity  term  of  the  court,  and  subse- 
quently the  other  issues  were  tried  be- 
fore a  jury,  who  found  a  verdict  for  the 
piainiiff,  it  was  held  that  the  defend- 
ant was  not  entitled  upon  payment  of 
the  costs  to  a  new  trial  of  the  equitable 
is>*ue  on  the  counterclaim,  but  only  to 
a  second  trial  of  the  other  issues.  Post 
V.  Moran,  10  Daly  (N.  Y.)  502. 

Judgment. — Upon  overruling  a  de- 
murrer to  a  counterclaim,  no  judgment 
should  be  entered,  until  all  the  issues 
are  disposed  of.     Bucking  v.  Hauselt,9 


Hun    (N.     Y.)     633;    Oesterriches  v, 
Jones,  45  Hun  (N.  Y.)  346. 

Appeal. — In  North  Carolina,  when  a 
counterclaim  is  stricken  out,  the  defend- 
ant cannot  appeal,  but  must  note  his 
exception  and  bring  the  point  up  for 
review  on  appeal  from  the  final  judg- 
ment.    Knott  V.  Burwell.  96  N.  Car. 

372. 

4.  Davidson  v.  Remington,  12  How. 
Pr.  (N.  Y.)  310;  Kelsy  r.  Tremaine, 
29  How.  Pr.  (N.  Y.)  439;  Patterson  v. 
Patterson,  59  N.  Y.  574;  17  Am.  Rep. 
384;  Norton  v.  Foster,  12  Kan.  44; 
Gordon  v,  Bruner,  49  Mo.  570;  Hay  v. 
Short,  49  Mo.  139;  and  see  Deer  v. 
Stubbs,  83  N.  Car.  539;  New  York, 
etc.,. R.  Co.  t.  Davis,  38   Hun   (N.  Y.) 

477- 

The  one  judgment  is  allowed  to  can- 
cel the  other.  Davidson  v.  Remington, 
12  How.  Pr.  (N.  Y.)  310. 

Judgment  cannot  be  rendered  against 
a  person  not  a  plaintiff,  on  a  counter- 
claim or  cross-petition.  Wells  v.  Boyd, 
I   Duv.  (Ky.)  366. 

DamageB. — Where  a  counterclaim  can 
be  maintained,  a  recovery  upon  it  can 
be  had  only  for  damages  which  are  the 
natural  and  proximate  consequences  of 
the  act  complained  of.  Pacific  Express 
Co.  V.  Malin,  132  U.  S.  ^31.  See  also 
Stoddard  S.  Treadwell,  26  Cal.  294. 

5.  Moore  v.  Caruthers,  17  B.  Mon. 
(Ky.)  669;  Clarkson  v,  Manson,  60 
How.  Pr.  (N.  Y.)  45. 

A  judgment  will  not  be  reversed 
where  the  court  fails  to  give  nominal 
damages  on  a  counterclaim,  if  such 
omission  did  not  affect  the  costs  or 
other  rights  of  the  defendants.  Hill  v. 
Butler,  6  Ohio  St.  207. 

Where  the  answer  admits   plaintiff's 
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credit  should  be  given  for  the  amount  due  the  defendant  and 
judgment  rendered  to  the  plaintiff  for  the  remainder.^  And 
where  the  damages  of  a  defendant  exceed  the  amount  due  to 
the  plaintiff,  the  defendant  has  judgment  for  the  excess,  or  so 
much  thereof  as  is  due  from  the  plaintiff*  If  the  plaintiff's 
recovery  is  wholly  defeated,  the  defendant  may  recover  judg- 
ment for  the  whole,  or  a  part  of  the  amount  demanded  in  his 
counterclaim;*   and   if   the   defendant  should    be   found  to  be 


cause  of  action,  and  sets  up  a  counter- 
claim, which  is  admitted  by  a  failure  to 
reph\  there  is  no  issue  to  try,  and  judg- 
ment should  be  ordered  on  the  plead- 
ings. Schurmeier  z\  English  (Minn. 
i8gi},  48  N.  W.  Rep.  III3. 

Production  of  Securities. — Where  a 
counterclaim  is  interposed  for  money 
lent,  for  which  a  note  has  been  given, 
the  defendant  cannot  recover  upon 
it  without  producing  the  note  and  can- 
celing it  upon  the  trial;  a  subsequent 
production  of  the  note  after  trial,  does 
not  aid  the  defense,  or  operate  to  de- 
prive the  plaintiff  of  his  right  to  have 
the  note  upon  which  the  counterclaim 
^vafi  founded  produced  by  defendant, 
and  canceled  upon  the  allowance  of 
the  counterclaim.  Hoag  v.  Wade,  2 
Hilt,  (N.  Y.)  114.  And  see  Racine  Co. 
Bank  v.  Keep,  13  Wis.  309;  Clarke  v, 
Frinnell,  16  B.  Mon.  (Ky.)  329. 

I.  Moore  v.  Caruthers,  17  B.  Mon. 
(Ky.)  669;  Hall  v.  Clayton,  42  Iowa 
526;  Clarkson  i^.Manson,  60  How.  Pr. 
[  N.  Y.)  45  ;  Randolph  v.  Mayor,  etc., 
of  N.  Y.,  53  How.  Pr.  (N.  Yr)  68; 
Greve  v.  Schweitzer,  36  Wis.  554; 
Branger  v,  Buttrick,  30  Wis.  665. 

GoBts. — Where  the  amount  found  due 
on  a  counterclaim  is  less  than  the 
pliintiff's  claim,  and  judgment  is  ren- 
dered in  favor  of  the  plaintiff  for  the 
balance,  the  defendant  is  liable  for 
ci>-ts  of  the  commencement  of  the  ac- 
tion, and  of  entering  judgment,  but 
the  plaintiff  should  pay  all  the  costs 
incurred  in  the  determination  of  the 
counterclaim.  Hall  v.  Clayton,  43 
In VI a  526. 

Atnount  of  Offset. — In  an  action  by 
plaintiff  on  a  contract  to  construct  a 
cnnal  for  defendant,  part  of  which  was 
left  unfinished,  defendant  can  set  off 
against  the  amount  due  under  the  con- 
tract only  the  actual  cost  of  fcomplet- 
ing:  the  canal,  and  cannot  deny  plain- 
titfs  claim  to  the  extent  of  the 
incomplete  portion  without  showing 
the  cost  of  completion.  Price  r. 
Kearney  Canal,  etc.,   Co.,  39  Neb.  33. 
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And  when  a  note  if  purchased  for  the 
purpose  of  u^ing  it  as*  a  set-off.  onlj 
the  amount  paid  can  be  set  off.  Nich- 
ols V.  Martin,  21  N.  Y.  Wklv.  Dig.  ao, 

2.  Clarkson  i'.  Manson,  60  \l<iv(,  Pr. 
(N.  Y.)  45;  Og^den  t.  Coddington,  1 
E.  D.  Smith  (N.  Y.)  3(7  ;  Davidjion  w 
Remington,  12  How,  Pr,  <  N,  Yj  310; 
Tuckerman  v*  Corhin,66  How.  Pr.  N. 
Y.)  404;  Clark  -'.  Story,  39  Barb,  N. 
Y.)  295;  Hay  t\  Short,  49  Mo.  139; 
Bloom  V.  Lehman,  ^7  Ark.  4S9;  Ma- 
son  V,  Hey  ward,  3  Minn.  1S3  ;  Motire 
T'.  Caruthers,  17  B*  Mon,  {Ky.)  H^\ 
and  see  Great  Western  Ins.  Co.  r. 
Pierce,  i  Wyoming  Ter.  45. 

A  defendant  who  "set?  up  by  wav  of 
counterclaim  to  an  action  brought  for 
purchase  money,  a  cause  of  aciicn 
bas>ed  upon  the  covenant?  in  a  deed  is 
entitled  to  recover  the  same  damaire-* 
as  he'would  have  recovered  if  he  had 
brought  a  separate  action  on  thu^e 
covenants.  Akerlv  --.  Vilas»  21  Wi?. 
88. 

Whefe  the  amount  claimed  bv  the 
plaintiff  in  his  petition  I&  admitted, 
and  the  only  issues  in  the  ca&e  ari^^e  on 
the  defendant's  cuunt^^rclaim,  the  jary 
may,  subject  to  the  direction  of  the 
court,  in  assessing  damages  on  the 
counterclaim,  deduct  the  amount  ad- 
mitted to  be  due  the  plaintitT.  If  thej 
make  such  deduction,  their  vtrdJct 
ought  to  show  it,  and  if  the  deduction 
is  not  made  by  the  nirv,  it  uiU  ht 
made  by  the  court  in  rendering  the 
judgment."^  Brainard  t-.  Lane,  26  Ohio 
St.  633. 

In  Kenttirky^  double  the  value  of 
property  unlawfully  taken  may  be  re- 
covered or  pleaded'  in  set-off,  if  ?u:h 
taking  comes  within  the  act  of  i^^4. 
'*to  provide  a  civil  ri?medr  for  injuries 
done  by  disloyal  person^/'  so  far  a? 
guerrilfas  and  others  not  acting  undtr 
color  of  military  authorit3-,  are  foti- 
cerned.  Haddix  :'.  Wilson,  j  Bu^h 
(Ky.)  533. 

3.  Clarkson  v\  Manson,  60  How.  Pr. 
(N.  Y.)  45;  Moore  v,  Caruthers,  17  B. 
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entitled  to    nothing,  the    plaintiff   may   have   judgment  for   his 
whole  claim.^ 

Where  the  answer  does  not  deny  the  plaintiff's  claim,  but  sets 
up  a  counterclaim  for  a  less  amount,  judgment  may  be  rendered 
for  the  amount  3o  admitted  to  be  due,  and  the  action  may  be 
continued  as  to  the  counterclaim  or  amount  in  dispute.*  When 
a  counterclaim  consisting  of  a  demand  against  an  assignor  ex- 
ceeds the  demand  sued  upon,  judgment  can  be  rendered.-against 
the  assignee  to  the  extent  of  the  extinguishment  of  his  demand 
only  ;*  and  a  counterclaim  against  a  trustee  consisting  of  a  de- 
mand against  the  person  whom  he  represents  can  be  allowed  only 

Mon.  (Ky.)  669;  Lapham  c.  Osborne, 
20  Nev.  168.  And  see  Kelsy  v.  Tre- 
maine,  29  How.  Pr.  (N.  Y.)  439. 

A  separate  judgment  in  favor  of  one 
of  several  defendants  may  be  rendered' 
on  a  counterclaim,  showing  a  separate 
cause  of  action  in  favor  of  such  de- 
fendant.    Plyer  v.   Parker,  10  S.   Car. 

464. 

Where,  pending  trial,  the  plaintiff, 
■who  alone  began  the  suit,  amends  his 
pleadings  so  as  to  admit  a  co-plaintiff, 
seeking  a  recovery  in  favor  of  both,  if 
the  verdict  be  against  them,  the  recov- 
ery on  the  defendant's  counterclaim 
will  go  against  both  the  plaintiffs. 
Mack  i\  Sloteman,  21  Fed.  Rep.  109. 

Form  of  Verdict.— A  verdict  signed 
bv  the  foreman:  **  We,  the  jury,  find  a 
verdict  for  H.  A.  Pierce  for  the  sum  of 
one  thousand  one  hundred  and  fifty - 
eight  dollars  and  five  cents,"  is  insuffi- 
cient, although  a  defendant  named  H. 
A.  Pierce  had  answered  setting  forth 
a  counterclaim.  Great  Western  Ins. 
Co.  r\  Pierce,  1  Wyoming  Ter.  45. 

Costs. — Where  the  plaintiff  fails  to 
recover,  and  the  defendant  recovers 
judgment  on  his  counterclaim,  the  de- 
fendant is  the  prevailing  party  upon 
the  issues  raised,  and  is  entitled  to 
costs.     Lapham   v.   Osborne,   20    Nev. 

1.  Moore  v,  Caruthers,  17  B.  Mon. 
(Ky.)669.     . 

Defendant  appealed  from  an  order 
granting  to  the  plaintiff*  a  new  trial, 
stipulating  that,  if  the  order  should  be 
atTirmed,  judgment  absolute  should  be 
rendered  against  him.  The  order  was 
affirmed,  and  judgment  ordered.  Upon 
a  reference  to  ascertain  the  amount  due 
to  the  plaintiff,  a  balance  was  found  to 
be  due  to  the  defendant  upon  a  coun- 
terclaim. It  was  held  that  no  affirma- 
tive relief  could  be  granted  to  the 
defendant,  his  right  being  lost  by  the 
judgment  entered  upon  his  stipulation. 


Rust   V.  Hauselt,  8  Abb.  N.  Cas.   (N. 
Y.)  148. 

W  here  a  complaint  sets  forth  a  single 
cause  of  action,  and' the  answer  sets  up 
by  way  of  counterclaim  that  there  had 
been  a  partnership  between  the  parties 
which  had  been  dissolved,  and  there 
were  unsettled  accounts  between  the 
partners,  and  a  balance  in  favor  of  the 
defendant  demanding  judgment  for 
such  balance,  and  upon  an  accounting, 
a  balance  is  shown  in  favor  of  plaintiffs, 
they  may  have  judgment  for  the  amount 
thereof,  although  it  exceeds  the  amount 
claimed  in  the  complaint,  such  en- 
hancement of  the  plaintiffs  claim  not 
being  inconsistent  with  the  plaintitTs 
complaint.  Rider  v,  Foggan,  ^9  Hun 
(N.Y.)628. 

2.  Moore  v.  Woodside,  26  Ohio  St. 
537;  Baker  v.  Nussbaum,  i  Hilt.  (N. 
Y.)  549;  Meyers  v.  Trimble,  i  Abb. 
Pr.  (N.  Y.)  220;  3  E.  D.  Smith  (N. 
Y.)  607;  Guiet  V.  Murphy,  18  How. 
Pr.  (N.  Y.)  411,  And  see  Weaver  v. 
Carnahan,  37  Ohio  St.  363. 

Where  the  plaintiff  admits  the  de- 
fendant's counterclaim,  and  takes  judg- 
ment for  the  balance,  judgment  may  be 
entered  up  without  notice  of  assessment 
of  damages.  Robbins  v.  Watson,  22 
How.  Pr.  (N.  Y.)  293. 

Upon  Failure  of  Plaintiff  to  Reply. — 
If  a  defendant  admits  the  plaintiff's 
claim  or  puts  it  in  issue  by  his  answer, 
he  must  for  the  purposes  of  a  motion 
for  judgment  for  the  excess  of  his  de- 
mand over  that  of  the  plaintiff,  be  con- 
sidered as  conceding  the  plaintifTs  right 
of  recovery  to  the  amount  of  his  claim. 
Kelsv   V.  Tremaine,   29  How.  Pr.    (N. 

Y.)  i39- 

3.  See  Brown  v.  Coleman,  55  Hun 
(N.  Y.)  501;  Norton  v.  Foster,  12  Kan. 
44;  Leavenson  7'.  Lafontane,  3  Kan. 
522;  Casad  v.  Hughes,  27  Ind.  141; 
Kneedler  v.  Sternbergh,  10  How.  Pr. 
(N.  Y.)67 
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to  the  extent  of  satisfying  the  plaintiff's  claim.*  Where  affirma- 
live  relief  is  demanded  by  one  defendant  against  another,  the 
judgment  may  determine  their  ultimate  rights  as  between  them- 
Helves,*  and  if  the  plaintiff's  cause  of  action  or  counterclaim  is  for 
the  recovery  of  some  specific  relief,  legal  or  equitable,  other  than 
a  money  judgment,  the  judgment  rendered  must  be  according  to 
the  circumstances  of  the  case.^ 

11.  Effect  of  Counterclaim  (See  also  Res  Judicata)— «. 
When  Pleaded. — A  counterclaim  which  has  been  considered 
and  acted  upon  in  a  former  suit  is  extinguished  as  a  cause  of 
action  ;*  and  though  it  was  used  merely  as  a  defense  and  no  affirm- 


The  payor  of  a  promissory  note  is 
not  deprived  of  the  benefitofa  counter- 
claim by  an  assignment  of  the  note 
after  maturity,  but  he  is  entitled  to  have 
the  one  demand  satisfy  the  other  up  to 
the  amount  of  the  smaller  demand  only, 
and  is  not  entitled  to  have  an  affirma- 
tive judgment  against  the  assignee  for 
any  excess  of  his  demand,  over  and 
above  the  amount  of  the  note.  Norton 
V.  Foster,  12  Kan.  44. 

1.  See  Pendergast  v.  Greenfield,  40 
Hun  (N.  Y.)  494. 

a.  See  Price  v..  Holman  (Supreme 
Ct.),  2  N.  Y.  Supp.  184;  Albany  City 
Sav.  Inst.  V,  Burdick,  87  N.  Y.  40; 
Manning  v.  Gasharie,  27  Ind.  399. 

Judgment  may  be  given  for  or  against 
one  or  more  plaintiff,  or  for  or  against 
one  or  more  defendants.  Price  v,  Hol- 
man (Supreme  Ct.),  2  N.  Y.  Supp.  184; 
tiling  New  Tork  Code  Civ.  Proc., 
k  1204. 

8.  Pomeroy  on  Rem.  (2d  ed.),  844,  § 
Sos.  And  see  Ogden  v.  Coddington,  2 
E.D.  Smith  (N.  Y.)  317. 

Where  in  an  action  for  waste  in  demised 
premises,  a  counterclaim  setting  up  an 
agreement  for  the  sale  of  the  premises 
by  the  lessor  to  the  lessee  demanding 
specific  performance  by  the  plaintiff  is 
set  up,  the  judgment  for  specific  per- 
formance may  provide  that  the  amount 
of  a  mortgage  upon  the  property  be  de- 
ducted from  the  purchase  money,  and 
that  the  defendant  pay  interest  on  the 
purchase  money,  and  the  plaintiff  inter- 
est on  the  mortgage;  that  taxes  con- 
firmed after  the  time  when  the  deed 
should  have  been  delivered  be  paid  by 
the  defendant,  and  that  the  plaintiff  ac- 
count for  the  rents  and  profits  from 
that  time,  and  that  if  the  defendant  fail 
to  complete  the  purchase  within  a  spe- 
cified time,  his  counterclaim  shall  be 
dismissed,  and  the  plaintiff  have  judg- 
rrient  against   him  for  treble  damages 


for  the  injuries  to  the  property.  Laza- 
rus V,  Heilman,  11  Daly  (N.  Y.)  1S9. 

Judgment,  jby  Wbom  Rendered.— A 
judge  at  chambers  has  no  power  to 
render  a  judgment  for  the  defendant, 
on  the  ground  that  the  plaintiff  has  not 
replied  to  the  answer.  Judgment  can 
be  rendered  only  by  the  court  when  sit- 
ting as  such.  Aymar  v.  Chace,  12  Barb. 
(N.  Y.)30i. 

4.  Jones  xk  McGee,  7  N.  Y.  Wklj. 
Dig.  97 ;  Fabricotti  v.  Launttz,  i  Code. 
Rep.  N.  S.  (N:  Y.)  121  ;  Hatch  :. 
Benton,  6  Barb.  (N.  Y.)  28;  Ives  :. 
Goddard,  i  Hilt.  (N.  Y.)  434;  Gilles- 
pie V.  Torrance,  25  N.  Y.  306  ;  82  Am. 
^^cc-  355  '<  Davis  v,  Tallcott,  12  N.  Y. 
184  ;  Irwin  v.  Knox,  10  Johns.  (N.  Y.) 
365 ;MorriRr. Floyd,/; Barb.  (N.  Y.)  i.^o; 
Nay  lor  v.  Schenck,  3  E.  D.  Smith  (N. 
Y.)  13^  ;  Harris  v.  Hammond,  18  How. 
Pr.  (N.  Y.)  123  ;  Miller  v,  Freeborn,  4 
Robt.  (N.  V.)|6o8;  CosU  v.  Llorens, 
10  N.  Y.  Wkly.  Dig.  461  ;  Lowell  tv 
Lane,  33  Barb."(N.  Y.)  292  ;  Union  R., 
etc.,  Co.  V,  Traube,  59  Mo.  355  ;  Brit- 
ton  V.  Turner,  6  N.  H.  481  ;  26  Am. 
Dec.  713 ;  and  sec  Curtis  r.  Groat,  6 
Johns.  (N.  Y.)  168;  5  Am.  Dec..204. 

A  defendant  cannot  use  the  same  de- 
fense first  as  a  shield  and  then  as  a 
sword.  O'Connor  v.  Barney,  10  Graj 
(Mass.)  231;  Sawypr  v.  Woodbury,  7 
Gray  (Mass.)  499 ;  66  Am.  Dec.  51S; 
Sargeant  v.  Fitzpatrick,4  Gray  (Mass.) 
511  ;  Burnett  r.  Smith,  4  Gray  (Mass.) 
50  ;  Inslee  v.  Hampton,  11  Hun  (N.  Y.) 
156. 

The  fact  that  an  appeal  has  been 
brought  does  not  affect  the  conclusive 
nature  of  the  judgment  appealed  from 
as  a  bar,  while  it  remains  unreversed. 
Harris  r.  Hammond,  18  How.  Pr.  (N. 
Y.)  123. 

Where,  in  an  action  on  an  express 
contract,  the  defendant  sets  up  a  coun- 
terclaim founded  on  alleged  failure  by 
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ative  relief  was  asked,  no  recovery  for  the  excess  over  the  plaintiff's 
demand  can  be  afterwards  had.^  Where  the  counterclaim  is  with- 
drawn or  stricken  out,  before  trial,  however,  and  no  litigation 
upon  it  is  had,  a  subsequent  action  will  not  be  barred;*  and 
where  it  affirmatively  appears  that  the  demand  interposed  as  a 
counterclaim  in  the  former  action  could  not  have  been  legally  al- 
lowed, the  case  will  be  taken  out  of  the  operation  of  the  general 
rule.* 


plaintiff  to  perform  the  contract,  he 
thereby  consents  to  put  in  issue  all  the 
equities  between  the  parties  upon  the 
contract,  and  he  bars  himself  from 
claiming  that  the  plaintiff  cannot  main- 
tain his  action  because  of  such  failure. 
Mason  v.  Hejward,  3  Minn.  182. 

Psnoni  Not  Parties. — A  recovery  of 
judgment  on  a  note  or  other  demand, 
does  not  extinguish  it  as  to  any  per- 
sons^ liability  thereon  who  are  not  par- 
ties to  the  action,  and  it  is  a  good  sub- 
ject of  counterclaim  as  against  such 
persons.  Kelsey  v.  Bradbury,  21  Barb. 
(N.  Y.)  S31  ;  and  see  Cornell  v.  Dono- 
van, 14  N.  Y.  St.  Rep.  687  ;  Lowell  v. 
Lane,  33  Barb.  (N.  Y.)  292;  Ives  v. 
Goddard,  I  Hilt.  (N.  Y.)  434. 

1.  Inslee  v.  Hampton,  11  Hun  (N. 
Y.)  156;  Bellinger  v.  Craigue,3i  Barb. 
(N.  Y.)534;  Lawrence  v.  Houghton, 

5  Johns.'  (N.  Y.)  129;  Brock wa^'  7'. 
Kinney,  2  Johns.  (N.  Y.)  210;  M'Lean 
r.  Hugarin,  13  Johns.  (N.  Y.)  1S4; 
Davidson  v.  Alfaro,  6  N.  Y.  Wkly. 
^^g-  455  ;  0*Connor  v.  Varney,  10 
Gray  (Mass.)  231 ;  Britton  v.  Turner, 
6X'H.48i;  26  Am.  Dec.  713.  And 
see  Mount  v.    Ellingwood,  2  Thomp. 

6  C.  (N.  Y.)  527;  Draper  v.  Stouvenel, 
38  \.  Y.  219. 

A  judgment  or  decree  of  a  court 
having  jurisdiction  of  the  subject- 
matter  and  of  the  parties  is,  as  a  gen- 
eral rule,  final  and  conclusive  as  to  the 
matters  actually  litigated  and  decided, 
and  also  as  to  the  matters  necessarily 
involved  in  the  litigation,  under  the 
pleadings  and  issues  made.  Dunham 
-.  Bower.  77  N.  Y.  76;  33  Am.  Rep. 
570;  Embury  v,  Conner,  3  N.  Y.  511 ; 
ti3  Am.  Dec.  325;  Barth  v.  Burt,  17 
Abb.  Pr.  (N.  Y.)  349;  Collins  v.  Ben- 
nett. 46  N.  Y.  490;  Burdick  t/.  Post, 
12  Barb.  (N.  Y.)  168;  Covington, 
etc..  Bridge  Co.  v.  Sargent,  27  Ohio 
^^  233;  Swensen  v,  Cresop,  28  Ohio 
St.  668. 

Where  a  counterclaim  is  embraced 
in  the  issue  at  the  time  of  final  sub- 
mission and  judgment,  the  plaintiff  is 
entitled  to  immunity  from  any  further 


action    thereon.    Gunsaulis     v,    Cad- 
wallader,  48  Iowa  48. 

In  Platner  v.  Best,  11  Johns.  (N.  Y.) 
530,  it  was  held  that  an  action  cannot 
be.  maintained  to  recover  an  item 
omitted  by  mistake  in  giving  judgment 
on  the  trial  of  another  cause  in  which 
it  was  admitted  or  proven. 

2.  Watson  v.  Cowdrey,  23  Hun  ( N. 
Y.)  169;  Ives   i;.  Goddard,  i    Hilt.  (N. 

Y.)  434. 

Even  where  an  answer  amounting  to 
a  counterclaim  has  been  filed  in  an  ac- 
tion to  foreclose  a  mortgage,  such  ac- 
tion may,  before  it  is  called  for  trial,  be 
dismissed,  without  prejudice  to  a  future 
action.  The  defendant  has,  however, 
the  right  to  proceed  to  a  trial  of  his 
claim,  notwithstanding  the  dismissal. 
Amos  V.  Humboldt  Loan  Assoc,  21 
Kan.  474. 

ProcMdlng  Wltbout  Objection.— In 
King  V,  Fuller,  3  Cai.  (N.  Y.)  152,  it 
vms  held  that  where  a  claim  is  pleaded 
and  not  objected  to,  and  passed  upon 
by  the  jury,  whether  it  could  be  legally 
set  off  or  not,  the  consent  of  the  parties 
thus  to  be  implied  will  take  away  the 
error,  and  if  then  becomes  a  bar  to  a 
subsequent  suit. 

3.  Hatch  V.  Benton,  6  Barb.  (N.  Y.) 
28;  Bates  I'.vCobb,  5  Bosw.  (N.  Y.)  29; 
Bull  ZK  Hopkins,  7  Johns.  (N.  Y.)  22; 
McGuinty  v.  Herrick,  5  Wend.  (N.  Y.) 
240;  Beebe  v.  Bull,  12  Wend.  (N.  Y.) 
504;  27  Am.  Dec.  150;  Wolfe  v.  Wash- 
burn,  6  Cow.  (N.  Y.)  261;  People  v, 
Denison,  84  N.  Y.  272;  Compton  v. 
Green,  9  How.  Pr.  (N.  Y.)  228;  and 
see  Jones  v.  Underwood,  3^  Barb.  (N. 

Y.)2II. 

If  the  same  question  is  submitted  to 
a  jury  in  a  first  action,  and  the  evi- 
dence in  the  last,  if  it  had  been  given 
in  the  first,  would  have  been  equally 
available  as  in  the  last  to  entitle  the 
party  to  recover,  then  the  verdict  and 
judgment  are  an  absolute  bar.  But 
where  from  the  number  of  plaintiffs  or 
defendants  in  the  first  suit,  the  testi- 
mony relied  on  in  the  second  is  suffi- 
cient to  authorize   a   recovery  in   such 
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Where  a  defendant  moves  for  and  obtains  a  non-suit  as  to  the 
plaintiff's  cause  of  action,  he»  in  effect,  submits  to  a  non-suit  as  to 
his  own  cause  of  action,  pleaded  as  a  counterclaim  ;*  but  as  a 
plaintiff  may  take  a  voluntary'  non-suit,  so  a  defendant  may  decline 
to  submit  a  counterclaim  for  adjudication,  and  in  either  case  a 
subsequent  action  may  be  brought  upon  the  defendant's  de- 
mand  ;  *-*  though  where  the  defendant  has  procured  the  dismissal 
of  the  complaint,  the  plaintiff  has  a  right  to  insist  that  the  counter- 
claim shall  be  passed  upon,  and  that  the  defendant  shall  not  be 
allowed  to  withdraw  it,  so  as  to  reserve  the  right  of  bringing  a  new 
action  thereon.^ 

Any  material  fact  or  allegation  of  a  cause  of  action  admissible 
as  a  counterclaim,  which  is  expressly  or  impliedly  involved  in  tlic 
judgment  in  the  former  action,  however,  is  merged  in  it,  and  can- 
not  be  again  litigated,  whether  the  cause  of  action  Avas  set  up  as  .i 
counterclaim  or  not."*     An  offer  of  judgment  made  and  accepted 


second  action,  but  could  not  have  pro- 
duced a  diiferent  re*iult  in  the  first,  the 
failure  of  Uie  plaintiffs  in  the  one  suit, 
is  no  bar  to  their  rccovcrv  in  the  other, 
although  it  is  for  the  same  cause  of 
action  for  which  they  attempted  to  re- 
cover in  the  first  suit.  Hatch  t\  Ben- 
ton, 6  Barb.  {N,  Y,>  38,  Miller  r.  Man- 
ice,  6  Hill  (N.  Y.)  114. 

1.  Mayor,  etc,  v.  Ketchum,  67  How* 
Pr.  (N.'Y,)  161;  and  see  Slocum  v, 
Minneapoliti  Millers*  Assoc.,  33   Minn» 
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In  Nor  I  ft  Carahna  Q.  nonsuit  is  not 
permitted  when  a  counterclaim  ariRing 
out  of  the  transaction  set  forth  in  the 
comptaint  as  the  foundation  of  the 
action  is  set  up  bv  the  defendant.  Pur- 
nell  1'.  Vaughan,  So  N.  Car.  46;  Whed- 
bee  t>.  Leggett,  y2  N,  Car.  469. 

2,  Mavor,  etc.  t\  Ketchum,  67  How. 
Pr.  (N.  V.)  161;  Foster  r.  Milliner,  50 
Barb.  (N,  Y.)  585, 

In  a  proceeding  before  a  referee,  a 
counterclaim  set  up  in  the  defendant's 
answer  mav  be  withdrawn  at  anv  time 
during  the  course  of  the  trial;  the  de- 
fendantt  as  to  such  withdrawal,  occupy- 
ing the  position  of  a  plaintiff  who  sus- 
tains a  nonsuit  upon  his  claim.  Brown 
T'.  Butler,  58  Hun  (N.  Y.)  511. 

An  agreement  that  a  withdrawal  of  a 
counterclaim  is  to  be '*  without  preju- 
dice to  the  defendant's  right  to  main- 
tain an  action  thereon  against  the 
plaintiffs,  and  the  same  is  not  to  be 
affected  by  the  t'ulure  litigation  of  the 
action/'  is  admissible  in  evidence,  in  an 
action  arising  upon  such  counterclaim, 
to  show  that  the  action  is  not  barred 
bv    the    record    of    the   former    action. 
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Foster   V,    Milliner,  50  Barb.  (N*  Y 
385. 

3.  Miller  t%  Freeborn^4  Robt.  (X 
Y.)6o8. 

The  dismissaU  sua  apontt,  bj  the 
court,  of  a  counterclaim,  without  prtj* 
udice  to  the  bringing  of  a  new  aciioft 
upon  it,  although  error  under  the  Ohk 
Code,  ^119.  does  not  affect  the  judg- 
ment rendered  upon  the  cause  of  action 
set  forth  in  the  petition.  Such  judg- 
ment rnay  be  affirmed  and  the  cause 
remanded  to  try  the  counterclttim. 
Nulsen  :*,  Wagner,  2  Cin.  (Ohio)  258, 

Defendant  will  be  permitted  to  with- 
draw a  counterclaim  where  he  will  bf 
precluded  on  the  trial  from  offering 
any  evidence  to  sa-^tain  it  because  m 
his  inalMlity  to  comply  with  an  ordff 
directing  him  to  furnish  plaintiff  with 
a  hill  of  particulars.  Knauth  r.  Wcr 
theim,  26  Abb.  N.  Cas.  (N.  Y.)  360. 

In  a  suit  for  an  accounting,  wbtre 
defendant  has  5et  up  a  counterclaim, 
based  upon  transactions  directly  in- 
volved in  sucli  accounting,  he  should 
not  be  permitted  to  withdraw  ii  tfter 
the  testimony  is  alt  in.  Whitman  t\ 
Ilorton,  46  N.  Y.  Super.  Ct,  531. 

4.  Dunham  i\  Bower^  77  N,  Y,  76; 
33  Am.  Rep.  570 ;  Bellinger  t»,Craiguc, 
31  Barb.  (N^  Y.)  534;  Davi«  r,  Tall- 
cott,  t2  N\  Y.  184':  Gates  r.  Preston, 
41  N.  Y.  113;  Blair  v,  Bnrtlett,  7s  N* 
Y.  150;  31  Am.  Rep.  45s;  CoHins  :•. 
Bennett,  46  X.  Y,  A90  ;  and  see  Pacific 
Express  Co.  v.  Malin^  122  U.  S,  531. 

In  an  action  for  the  recovery  of 
freight,  a  claim  for  non-delivery  i>f 
failure  to  transport  the  goods  would 
be  barred  by  a  recovery  in  the  action 
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Effect  of. 


after  a  counterclaim  has  been  pleaded,  extinguishes  the 'cause  of 
action  therein  set  forth.*  So  the  pendency  of  a  prior  action  upon 
the  same  cause  of  action  as  that  set  up  as  a  counterclaim,  for 
which  affirmative  judgment  is  demanded,  is  a  defense  to  the 
counterclaim;*  but  where  no  judgment  has  been  pronounced, 
the  pendency  of  a  prior  action  for  the  same  cause  does  not  pre- 
vent a  defendant  from  using  his  demand  as  a  set-ofT,  or  by  way  of 
recoupment  ;  ^  though  where  a  cause  of  action  has  been  used  as  a 
set-off,  or  by  way  of  recoupment,  and  the  defendant  afterwards 
sues  upon  it  during  the  pendency  of  the  former  action,  he  will  be 
required  to  elect  in  which  action  he  will  insist  upon  it  * 


or  an  admission  of  the  claim.  But 
where  the  plaintiff  performed  the  con- 
tract to  carrj,  and  the  goods  reached 
their  destination,  he  has  thus  per- 
formed the  condition  on  which  his 
right  to  freight  depended,  and  the 
owner  of  the  injured  goods  may  then 
pay  the  freight  and  sue  for  damages, 
or,  refusing  to  pay,  submit  to  suit  and 
set  up  his  damages  by  way  of  counter- 
claim, or  bring  a  cross-action.  Schwin- 
ger  r.  Raymond,  83  N.  Y.  192;  38 
Am.  Rep.  415. 

1.  Miller  v.  Freeborn,  4  Robt.  (N. 
Y.)6o8;  Schneider  v.  Jacobi,  x  Duer 
(N.Y.)694. 

But  a  voluntary  compromise  of  a 
claim,  in  an  action  embracing  only  part 
of  the  entire  demand,  does  not  necessa- 
rily merge  the  whole  demand.  O'Beirne 
t.  Lloyd,  43  N.  Y.  248. 

PreBumptlon  of  Extingulsliment. — 
Where  a  judgment  recites  that  a  coun- 
terclaim was  set  up,  and  adjudges  that 
the  plaintiff  recover  a  sum  less  than  the 
excess  of  his  claim  over  the  amount  of 
the  counterclaim,  it  must  be  assumed 
that  the  counterclaim  was  allowed  by 
the  jury,  and  this  amount  deducted 
from  that  otherwise  found  due  the 
plaintiff.  Branger  v.  Buttrick,  30  Wis. 
665. 

2.  Ansorge  v.  Kaiser,  22  Abb.  N. 
Cas.  (N.  Y.)  305;  Tuckerman  v,  Cor- 
bin,  66  How.  Pr.  (N.  Y.)  404 ;  Collyer 
f.  Collins,  17  Abb.  Pr.  (N.  Y.)  467. 
See  Louisville,  etc.,  R.  Co.  v,  Thomp- 
son, 18  B.  Mon.  (Ky.)  735. 

The  objection  of  the  pendency  of  a 
prior  action  upon  the  cause  set  up  as  a 
counterclaim  may  be  raised  by  way  of 
demurrer,  if  it  appears  upon  the  face 
of  the  counterclaim.  If  not  it  should 
be  taken  by  way  of  reply.  Ansorge  v. 
Kaiser,  22  Abb.  N.  Cas.  (N.  Y.)  304. 

Where  a  plaintiff  brings  several  ac- 
tions against  the  same  defendant,  who 
has  a  demand  against  the  plaintiff^,  he 
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may  protect  himself  by  setting  up  his 
counterclaim  in  one  of  them,  and  moving 
to  consolidate  the  actions  or  to  stay  the 
others,  until  the  action  in  which  he  has 
set  up  the  counterclaim  is  disposed  of. 
Tuckerman  v.  Corbin,  66  How.  Pr.  (N. 
Y.)  404. 

8.  Naylor  v.  Schenck,  3  E.  D.  Smith 
(N.  Y.)  135;  Lightbody  v.  Potter, 
10  Wend.  (N.  YO  534;  Harris  v.  Ham- 
mond, 18  How.  Pr.  (N.  Y.)  123;  Comp- 
ton  V.  Green,  9  How.  Pr.  (N.  Y.^  228; 
Bell  V.  Cowgell,  i  Ashm.  (Pa.)  7; 
Stroh  V.  Ulrich,  i  W.  &  S.  (Pa.)  57; 
Lindsay  v.  Stewart,  72  Cal.  540. 

Where  the  same  counterclaim  is 
interposed  in  two  different  actions,  its 
satisfaction  by  settlement  in  one^action 
amounts  to  its  withdrawal  in  the  other. 
Matthews  v.  Davis,  39  Ohio  St.  54. 

That  a  verdict  has  been  rendered,  or 
that  the  plaintiff  has  paid  the  money 
into  court  in  the  former  action,  does 
not  deprive  the  defendant  of  his  right 
to  use  the  cause  of  action  as  a  set-off, 
or  bv  way  of  recoupment.  Naylor  v. 
Schenck,  3  E.  D.  Smith  (N.  Y.)  135. 

A  party  who  prosecutes  a  demand, 
and  is  afterwards  sued  by  his  adver- 
sary, and  pleads  his  original  cause  of 
action  by  way  of  counterclaim,  is  not 
prosecuting  two  actions,  one  of  which 
abates  the  othef.  Na\'lor  v.  Schenck, 
3  E.  D.  Smith  (N.  Y.}  137;  Tucker- 
man V.  Corbin,  66  How.  Pr.  (N.Y.)  404. 
And  see  Lindsay  v.  Stewart,  72  Cal.  540. 

4.  Farmers'  L.  &  T.  Co.  v.  Hunt,  i 
Code  Rep.  N.  S.  (N.  Y.)  i;  Fabricotti 
V.  Launitz,  i  Code  Rep.  N.  S.  (N.  Y.) 
121;  Hammond  v.  Baker,  i  Code  Rep. 
N.  S.  (N.  Y.)  105;  Wiltsie  v.  Northam, 
3  Bosw.  (N.  Y.)  162;  Fuller  v.  Read, 
15  How.  Pr.  (N.  Y.)  236:  Collyer  v, 
Collins,  17  Abb.  Pr.  (N.  Y.)  468;  Hal- 
sey  V.  Carter,  i  Duer  (N.  Y.)  667.  But 
see  Wright  v.  Delafield,  11  How.  Pr. 
(N.  Y.)  465. 

Where   the  defendant,   after   setting 
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As  a  general  proposition,  the  riglit  of  a  plaintiff  to  discontinue 
his  suit  at  his  pleasure,  and  of  course,  is  undoubted  ;  *  but  theright 
is  not  absolute.     It  must  depend  upon  equitable  considerations  ad.  j 
dressed  to  the  discretion  of  the  court,^  and  where  the  defencbtl 
has  interposed  a  counterclaim,  he  has  a  right  to  proceed  withlhel 
action  for  the   purpose  of  trying  the  issue  joined  upon  it,  indel 
pendently  of  the  question  whether  the  plaintiff  chooses  to  main- 
tain his  cause  of  action  or  not.^ 


up  new  matter  in  an  answer,  brought 
a  cross-action  against  the  plaintiff 
founded  on  the  same  matter  as  that  set 
forth  in  his  answer,  and  the  plaintiff 
moved  in  the  first  action  that  the  de- 
fendant should  be  required  to  elect 
either  to  abandon  his  answer  or  his 
cross-action,  it  was  held  that  the  motion 
should  have  been  made  in  the  cross- 
action.  Farmers*  L.  &  T.  Co.  v. 
Hunt,  I  Code  Rep.  N.  S.  (N.  Y.)  i. 

In  Tuckerman  v.  Corbin,  66  How. 
Pr.  (N.  Y.)  404,  it  was  held  that  a  party 
who  has  brought  an  action  is  not  pre- 
cluded from  setting  up  the  same  matter 
as  a  counterclaim  in  a  cross-action  ; 
but  will  be  compelled  to  elect  between 
his  own  suit  and  the  recoupment 
claimed ;  and  if  he  elects  the  latter,  his 
suit  will  be  stayed. 

1.  Yo""g  '•  Bush,  36  How.  Pr.  (N. 
Y.)  240  ;  Cooke  v.  Beach,  28  How.  Pr. 
(N.  Y.)  358;  Oaksmith  v.  Sutherland, 
I  Hilt.  (N.  Y.)  265  ;  Moyle  v.  Porter, 
51  Cal.  639  ;  James  i.  Center,  53  Cal. 
31  ;  Conaway  v.  Carpenter,  58  Ind. 
477  ;  Amos  v.  Humbolt  Loan  Assoc., 
21  Kan.  474  ;  Holcomb  v,  Holcomb,  23 
Fed.  Rep.  781  ;  and  See  Discontinu- 
ance, vol.  5,  p.  674. 

2.  Young  V.  Bush,  36  How.  Pr.  (N. 
Y.)  240  ;  Merchants'  Bank  v,  Schulen- 
berg,  54  Mich.  49.  And  see  Van  Buren 
V.  Fort,  4  Wend.  (N.  Y.)  209  ;  Ludlow 
7'.  Hackett,  18  Johns.  (N.  Y.)  252; 
Collins  V.  Evans,  6  Johns.  (N.  Y.)  333; 
Smith  V,  Skinner,  i  How.  Pr.  (N.  Y.) 
122;  Park  r.3Ioore,  4  Hill  (N.  Y.) 
S92;  Sunney  v.  Roach,  4  Abb.  Pr.«(N. 
V.)  16. 

Where  a  plaintiff  has  entered  upon 
the  trial  of  an  action  and  occupied  the 
time  of  the  court,  he  will  not  be  per- 
mitted to  discontinue  the  action  by  the 
entry  of  an  ex  parte  order,  with- 
out the  leave  of  the  court,  and  an 
order  thus  rendered  will  be  set  aside 
on  motion.  Wilder  t'.  Boynton,  63 
Barb.  (N.  Y.)  547. 

Withdrawal  by  Defendant. — Where  a 
defendant  has  set  up  a  counterclaim 
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ba^ed  on  traiisacttons  directly  invclt^d 
in  ;in  accounting,  for  which  the  icti^o 
is  brought,  the  court  may  refu**  \£.>  il 
low  him  to  withdraw  it,  at  theclo«f(i 
the  tt'Btimony.  Whitman  r.  Hortoti. 
46  N,  V.  Super.  Ct,  53X. 

3,  Gwathney  ?\  Chatham,  21  Hun (N 
Y  J  576  ;  Van  Allen   z\  SchermerKon, 
14  How.  Pr,  (N.   Y.)    287;   Cockle  : 
Underwood,   3    Duer    (N.   Y]  676;  i 
Abh.  Pr.  (N,  Y.)  1  -  Rees  r.  Van  p4l 
ten.  13  How.  Pr.  (N.  Y}  2$%\  Douthitt 
-  .  Smith,  69  Ind.  463  ;  Tabor  t.  M*ci^ 
kee,  58  Ind.  ago;  Conaway-r  Carfur. 
ter,  58  Ind.  477  ;   Gilpin  vl  Wilwri,  si; 
Ind.  443  ;  V enable  r.   Dutch,  3;  km 
515;  Amos  X'.  Humboldt  Loan  Atsoc.,  :i 
Kan.  474  ;  Robinson  x^  Placenriltt,  etc 
R.  Co,,  65  Cal.  263  ;  Bank  r,  WertrA 
30  Ohio  St    136  ;   Siglcr   v.  HidV,  5^ 
Iowa  504  ;  Sigler  r.   Shields.  56  lowi 
7fjS  ;  Pyrnell  v.  Vaughan,  So  N.  Car, 
46 ;    Francis    v.    Edwards^  77   N,  Car, 
271  ;  Rile?  z\  Carter,  5  Humph,  (Tcnn.) 
3 10  ;  Thomas  r.  Hill,  3  Tex.  269  ;  Brad- 
ford -'.  HamiUon,  7  Tex.  55  ;  Holcomb 
V.  Holcomb,  23  Fed.  Rep.  781 ;  GntSn 
r\  Jorgenson,  ii  Minn,  92  ;  McNeill  '.. 
Lawton,    97    N,    Car     16  ;    Bynum  r, 
Powe,  97    N.    Car.    374 ;    Gat'ewcMxl  r 
Lcak^  99  N.  Car.  363, 

Where  a  defendant  interposes  a 
counterclaim  in  an  action  and  aaks  for 
afRrmative  relief,  and  issue  is  joined 
upon  his  claim,  he  becomes  an  actor  in 
the  case  and  ma^-  proceed  In  it  a&  if  he 
were  in  fact  a  plaintiff.  Li  verm  ore  r, 
Bainhridge,  43  How.  Pr.  (N.  YJ  ^7'; 
Venable  v.  Dutch,  37  Kan.  515  ;  Ben- 
nett   t'.    McCorklin,    3    Melc.     (Kj.) 

3^2. 

The  right  of  a  plaintiff  to  diicontinue 
after  an  answer  containing  a  counter- 
claim  H  a  qualified  one.  The  coun  hat 
then  the  right  to  control  its  own  order*, 
and  mar  exercise  its  discretion  in  re* 
spect  To  the  terms  upon  which  parties 
shall  be  permitted  to  discontinue.  Wilder 
I'.  Boynton,  63  Barb.  (N»  Y.)  547.  And 
the  plamiiflf  cannot  discontinue  except 
hy  leave  of  the  court  granted  on  show- 
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But  the  court  will  not  refuse  leave  to  a  plaintiff  to  discontinue 
his  action,  even  though  a  counterclaim  has  been  interposed  by 
the  defendant,  unless  it  appears  that  the  counterclaim  will  be 
jeopardized  by  the  discontinuance,*  or  that  the  defendant  has  se- 
cured some  right  in  reference  to  the  subject-matter  of  the  action, 
or  the  counterclaim  by  the  proceedings  of  which  he  would  be 
deprived  by  the  discontinuance.*  , 

b.  Failure  to  Plead. — A  defendant  is  not  bound  to  counter- 
claim an  independent  cause  of  action  in  his  favor  against  the 
plaintiff,^  and   is  not  concluded  by  judgment  in  a  former  action,. 


ing  special  grounds   therefor.     Geenia 
I.  Keah,66  Barb.  (N.  Y.)  245. 

When,  after  dismissal  by  the  plain- 
tiff, the  defendant  elects  to  go  to  trial 
upon  his  counterclaim,  he  stands  in  the 
relation  of  plaintiff  to  that  cause  of  ac- 
tion, both  as  respects  his  pleading  and 
his  proof,  and  a  substantial  omission  in 
either  is  as  fatal  to  recovery  as  though 
he  were  prosecuting  an  original  and  in- 
dependent action.  Sale  v,  Bugher,  24 
Kan.  432. 

The  representatives  of  a  deceased  de- 
fendant, who  had  interposed  a  counter- 
claim, may  revive  the  action,  notwith- 
standing the  opposition  of  the  plaintiff. 
Livermore  v.  Bainbridge,  49  N.  Y.  125. 

1.  Pacific  Mail  Steamship  Co.  v. 
Leuling,  7  Abb.  Pr.  N.  S.  (N.  Y.)  37; 
Van  \\tx\v.  Schermerhorn,  14  How.  Pr, 
(N.  Y.)  287;  Rees  v.  Van  Patten,  13 
How.  Pr.  (N.  Y.)  258. 

The  plaintiff  may  discontinue  as 
against  i>erson8  improperly  made  de- 
fendants even  though  they  have  filed 
counterclaims  demanding  affirmative 
relief.     Lee  v.  Eure.  93  N.  Car.  5. 

That  the  Statute  of  Limitations 
would  be  a  bar  to  an  action  upon  a 
counterclaim,  is  a  sufficient  reason  for 
a  denial  of  a  motion  for  a  discontin- 
uance made  by  the  plaintiff.  Van  Alen 
r.  Schermerhorn,  14  How.  Pr.  (N.  Y.) 
287;  Rees  V.  Van  Patten.  13  How.  Pr. 
(N.  Y.)  258;  Merchants'  Bank  i'.  Schu- 
lenberg.  54  Mich.  49. 

\n  North  Carolina  where  defendant's 
counterclaim  does  not  arise  out  of  the 
same  transaction  as  plaintiff's  cause  of 
action,  plaintiff  may  submit  to  a  non- 
suit; otherwise,  where  the  counterclaim 
arises  out  of  the  same  transaction. 
Whedbee  v.  Leggett,  92  N.  Car.  469. 

2.  Pacific  Mail  Steamship  Co.  v. 
Leuling,  7  Abb.  Pr.  N.  S.  (N.  Y.)  37. 

After  an  order  has  been  made  re- 
quiring a  husband  who  is  a  plaintiff  in 
a  divorce  case  to  pay  temporary  ali- 
mony to  his  wife,  he  cannot,  without 


complying  with  the  order,  discontinue 
the  action  on  payment  of  costs  by  en- 
tering an  ex  parte  order.  Leslie  rv 
Leslie,  10  Abb.  Pr.  N.  S.  (N.  Y.)  64. 

When,  after  the  dismissal  by  the 
plaintiff  of  his  cause  of  action,  the  de- 
fendant insists  upon  a  trial  of  his  set- 
off or  counterclaim,  the  plaintiff  may 
make  any  legal  defense  to  such  set-off 
or  counterclaim,  and  to  that  end 
may,  in  the  discretion  of  the  court,  be 
allowed  to  file  proper  pleadings  pre- 
senting such  defense.     Sale"  i'.  Bugher, 

34  Kan.  432. 

In  Seaboard,  etc.,  R.  Co.  v.  Ward,  18 
Barb.  (N.  Y.)  59J;,  it  was  held  that  a 
plaintiff  may,  before  the  time  for  re- 
plying has  arrived,  enter  an  ex  parte 
order  dismissing  the  action  on  payment 
of  costs,  notwithstanding  the  defendant 
has  put  in  an  answer  setting  up  a  coun- 
terclaim against  the  plaintiff,  and  de- 
manding affirmative  relief,  but  that  if  the 
plaintiff  has  failed  to  reply  to  such  an- 
swer within  the  time  prescribed  by  law 
the  rule  would  be  otherwise.  See  also 
Oaksmith  v.  Sutherland,  i  Hilt.  (N.. 
Y.)  261;;  Rees  v.  Van  Patten,  13  How. 
Pr.  (N.  Y.)  258;  Tubbs  v.  Hall,  12  Abb. 
Pr.  N.  S.  (N.Y.)  237. 

Procedure  After  blBinissal.  —  W^here 
the  plaintiff  dismisses  the  action,  and 
the  trial  of  the  issues  formed  upon  the 
counterclaim  is  proceeded  with,  the 
counterclaim  should  be  docketed  under 
its  proper  title,  the  claimant  as  plaintiff, 
and  the  adverse  party  as  defendant.. 
Rawalt  V.  Brewer,  16  Neb.  444. 

3.  Brown  v.  Gallaudet,  80  N.  Y.  413  ; 
Welch  V.  Hazelton,  14  How.  Pr.  (N. 
Y.)  97  ;  Lignot  v.  Redding,  4  E.  D. 
Smith  (N.  Y.)  285  ;  Bellinger  v, 
Craigue,  31  Barb.  (N.  Y.)  534; 
Nemetty  v.  Navlor,  63  How.  Pr.  (N. 
Y.)  387  ;  Kelsey'r.  Ward,  38  N.  Y.83  ; 
Morgan  v.  Powers,  66  Barb.   (N.  Y.) 

35  :  Halsey  v.  Carter,  i  Duer  (N.  Y.) 
667  ;  Mclntyre  v.  New  York,  etc.,.  R. 
Co.,  43  Barb.  (N.    Y.)    532;    Inslee   v.. 
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in  which  he  did  not  set  it  up.*  He  has  a  right  of  election  to  ^tx 
it  up  as  a  counterclaim  in  defense,  of  the  action  against  him »  or 
to  bring  a  cross-action  upon  his  demand/^ 

While  a  counterclaim  or  set-off  need  not  be  asserted  by  answer 
to  a  complaint,  however,  it  cannot  be  the  subject  of  an  independ- 
ent  action,  where  it  results  from  an  alleged  transaction,  the 
existence  of  which  in  many  of  its  material  parts  is  directly  nega 
tived  by  a  judgipent  unreversed  and  unappealed  from,  given  in  an 
action  between  the  same  parties;^  and  some  of  the  statutes  arc 
construed  to  require  a  defendant  to  interpose  any  valid  counter- 
claim he  may  have,  in  an   action  against   him,  under  the  penalty 


Hampton,  8  Hun  (N.  Y.)  330  ;  11  Hun 
(N.  Y.)  156;  Potter  v.  Gates,  56  Hun 
(N.  Y.)  639;  Stoddard  v.  Treadwen,26 
Cal.  294  ;  Blackwell- Durham  Tobacco 
Co.  V,  McElwee,  94  N.  Car.  425. 

A  party  having  a  claim  against  an- 
other, is  not  bound  to  wait  the  tedious 
motion  of  such  debtor,  if  he  sees  fit  to 
commence  a  suit  and  then  delay  its 
progress,  so  as  to  prevent  the  real  cred- 
itor from  obtaining  what  is  due  him. 
Lignot  V.  Redding.  4  E.  D.  Smith  (N. 
Y.)  285  ;  Inslee  v.  Hampton,  8  Hun  (N. 
Y.)  230. 

1.  Brown  v,  Gallaudet,  80  N.  Y.  413 ; 
Welch  r.*Hazelton,  14  How.  Pr.  (N. 
Y.J  97;  Lawrence  v.  Bank  of  the  Re- 
public, 3  Robt.  (N.  Y.)  142;  Potter  v. 
Gates,  s6  Hun  (N.  Y.)  639;  Barth  v, 
Burt,  17  Abb.  Pr.  (N.  Y.)  349;  Ives  v, 
Goddard,  i  Hilt.  (N.  Y.)434;  Hobbs  v. 
Duff,  23  Cal.  596;  Stoddard  v.  Tread- 
well,  26  Cal.  294;  Dorsey  v.  Reese,  14 
B.  Mon.  (Ky.)  127;  Emmerson  v,  Heri- 
ford,  8  Bush  (Ky.)  229;  Douglas  v. 
First  Nat.  Bank,  17  Minn.  35  ;  Woody 
V.  Jordan,  69  N.  Car.  189.  And  see 
Giles  V,  Austin,  62  N.  Y.  484. 

That  the  plaintiff  allowed  the  amount 
ahd  sued  for  the  balance  only  is  imma- 
terial where  it  appears  that  the  amount 
allowed  by  the  plaintiff  was  not  ac- 
cepted or  allowed  by  the  court  in  the 
action.     Brown  v,  Gallaudet,  80  N.  Y. 

413- 

In  New  Tork  in  actions  commenced 
in  justices'  courts,  a  defendant  must 
avail  himself  of  any  counterclaim  he 
may  have,  or  be  thereafter  precluded 
from  maintaining  an  action  upon  it. 
Douglass  V,  Hoag,  i  Johns.  (N.  Y.) 
2S3;  Inslee  v.  Hampton, 8  Hun  (N.  Y.) 
230;  Lord  V.  Ostrander,  43  Barb.  (N. 
Y.)  339- 

2.  Gillespie  v.  Torrance,  25  N.  Y. 
306 :  82  Am.  Dec.  35^  ;  Lignot  v.  Red- 
ding, 4  E.  D.  Smith  (N.  Y.)  285  ;  Fab- 


ricotti  -'.  Laimitz,  i  Code  Rep.  K,  S. 
(N,  Y.)  121;  Brown  v,  Gallaudet, 8 j 
N.  Y.  413;  Dunham  z\  Bower.  77  N 
Y-  76;  ^2  ^^"1-  ^^P-  57**'  Halsev  t 
Carter,  i  Duer  (N.  W)  667;  TucW- 
man  i'.  Corbin,  66  How.  Pr.  (N.Yj 
407;  Inslee  :'.  Hampton,  8  Hun  S 
Y.)  230;  Peck  r.  Minot,  4  Robt  (N 
Y,)  323  ;  Batterman  i\  Pierce,  3  Hiil 
(N.  Y.)  171  ;  C Oliver  r.  CoUinSt  17 
Abb.  Pr.  (N.  y,)  467;  O'Connor  : 
Varney.  10  Gray  (Mass.)  231. 

The  only  penalty  for  failure  topleaii 
a  cfmnterclaim  rests  in  the  matter  of 
costs.  Swensen  t\  Cresop,  2S  Ohio 
St.  668. 

The  rule  that  a  defense  legal  or 
equit:tble  not  set  up  is  deemed  waiTe J. 
doe?  not  apply  to  a  counterclaim.  In 
an  action  to'  recover  possession  ul 
rcLilty,  a  defendant  relying  soleljr  on 
his  leprnl  tttle  and  failing,  may  atter- 
wards  maintain  an  action  to  correct 
mistakes  in  the  deeds.  Witte  r.  Lock- 
wood,  39  Ohio  St.  141. 

3,  Nemettv  r.  Najlor,  63  How.  Pr 
(N.  W)  387';  Bellinger  t?,  Craigue,  31 
Barh.  (N.  Y.)  534, 

These  cases  go  upon  the  ground 
that  the  plaintiff-s  cause  of  action  couU 
be  made  out  only  by  overcoming  the 
defendant's  claim  ;  that  if  the  latter 
was  well  founded  It  would  defeat  the 
former,  and  a  recovery  by  cither  yrowU 
be  M  conclusive  answer  to  any  demand 
made  by  the  other,  because  the  iitigfl- 
ticn  invoked  by  either  necessarily  in- 
volved the  matter  upon  which  both 
must  rely,  Schwinger  t\  Raymond, 
83  N.  Y.  192  ;  38  Am.  Rep.  415. 

It  will  be  assumed  that  the  defend 
ant  suffered  no  injury  through  the 
action  of  a  court  in  sustaining  an  ei 
ception  to  a  counterclaim,  which  w^*^ 
founded  on  the  converse  of  the  samf 
cause  of  action  as  that  set  forth  in  the 
complaint,  when  the  verdict  and  judg* 
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of  being  prohibited  from  thereafter  maintaining  an  action  against 
the  plaintiff  thereon.* 

IV.  Set-off  of  One  Judgment  Against  Another. — Where  recip- 
rocal claims  between  different  parties  have  passed  into  judgment, 
it  is  the  estabhshed  practice  of  the  courts  to  setoff  one  judgment 
against  another,  and  enter  satisfaction  of  both  to  the  amount  of 
the  smaller  demand  ;  *  and  judgment  for  one  party  may  be  with- 
held until  the  other,  by  using  due  diligence,  may  obtain  his 
judgment,  so  that  the  one  may  be  set  off  against  the  other,  or  that 
the  one  execution  may  balance  the  other.^ 

A  debt  remains  mutual  after  verdict,  as  well  as  before,  the  ver- 
dict amounting  to  conclusive  evidence  of  the  debt  only,  and 
leaving  the  right  of  set-off  as  it  was  before.*  And  though  the 
claims  between  the  parties  were  not  mutual,  so  that  they  could 
not  be  set  off  against  each  other  before  judgment,  when  both  have 


ment  are  rendered  in  iavor  of  the 
plaintiff.  Pacific  Express  Co.  v.  Malin, 
132  U.  S.  531. 

1.  Lowry  v.  Hurd,  7  Minn.  356; 
Ricker  v.  Pratt,  48  Ind.  73. 

Even  though  it  is  considered  as  ob- 
ligatory upon  a  defendant  to  set  up  by 
answer  any  equitable  defense  or  coun- 
terclaim or  right  to  affirmative  relief 
which  he  may  have  under  the  penalty 
of  losing  it,  that  consequence  should 
follow  oqly  where  he  has  the  absolute 
right  to  set  it  up,  and  not  where  it  is 
in  the  discretion  of  the  court  to  grant 
or  deny  him  the  privilege  of  doing  so. 
Giles  V.  Austin,  62  N.  Y.  486. 

2.  Chandler  t\  Drew,  6  N.  H.  469; 
26  Am.  Dec.  704;  Brown  v.  Warren, 
43  N.  H.  430;  Jones  v.  Melton,  6  Ala. 
830;  Skrine  r.  Simmons,  36  Ga.  402; 
91  Am.  Dec.  771;  New  Haven  Copper 
Co.  V.  Brown,  46  Me.  418;  Prince  v. 
Fuller,  34  Me.  122  ;/  Goodenow  v.  But- 
trick,  7  Mass.  140;  Makepeace  v. 
Coates,  8  Mass.  451;  Greene  v.  Hatch, 
12  Mass.  195;  Winslow  v,  Hathaway,  i 
Pick.  (Mass.)  211;  Duncan  v,  Bloom- 
Rtock,  2  McCord  (S.  Car.)  318;  13  Am. 
Dec.  728;  Williams  v.  Evans,  2  Mc- 
Cord (S.  Car.)  203;  Wright  v.  Tread- 
well.  14  Tex.  255;  U.  S.  V.  Griswold, 
30  Fed.  Rep.  604;  Sowles  v.  Witters, 
40  Fed.  Rep.  413. 

In  an  equitable  point  of  view  where 
there  are  counter  demands  subsisting 
between  the  parties  liable  to  be  set  off 
against  each  other,  one  onlj'  is  the 
debtor— namely,  he  against  whom  a 
balance  would  remain.  Greene  v. 
Hatch.  12  Mass.  195. 

In  Arkansas^  judgments  held  by  ad- 
verse parties  against  each  other  do  not 


extinguish  each  other  to  the  extent  of 
the  smaller,  and  one  may  be  claimed  as 
a  personal  property  exemption,  and 
cannot  then  be  reached  by  set-off. 
Atkinson  i'.  Pittman,  47  Ark.  464. 

3.  Smith  V.  Woodman,  28  N.  H.  ^20; 
Hutchins  v.  Riddle,  12  N.  H.  464; 
McQuesten  v.  Bowman,  17  N.  H.  24; 
New  Haven  Copper  Co.  r.  Brown,  46 
Me.  418;  Adams  7'.  Manning,  17  Mass. 
180;  Rider  v.  Ocean  Ins.  Co.,  20  Pick. 
(Mass.)  259.  And  see  Simpson  z\ 
Huston,  14  Tex.  476. 

In  Winslow  v.  Hathaway,  i  Pick. 
(Mass.)  211,  one  action  was  brought 
forward'  on  the  docket,  and  the  other 
was  continued  for  judgment,  in  order 
that  the  two  judgments  might  be  set  off 
against  each  other. 

In  New  Hampshire  the  right  to  have 
a  cause  continued  or  executions  stayed 
until  the  claimant  obtains  judgment,  in 
order  to  effect  a  set-off  seems  to  be 
confined  to  cases  where  the  parties 
claiming  the  benefit  of  the  set-off  could 
not  avail  themselves  of  the  right  in  the 
trial  of  the  action.  Hovey  v,  Morrill, 
61  N.  H.  9;  60  Am.  Rep.  315. 

4.  Bell  V.  Cowgell,  i  Ashm.  (Pa.)  7; 
Metzgar  t'.  Metzgar,  i  Rawle  (Pa.) 
227;  8  Bac.  Abr.  655. 

To. authorize  a  set  off  of  judgments, 
it  is  not  necessary  that  either  of  the 
suits  should  be  pending.  Wright  r. 
Cobleigh,  23  N.  H.  32. 

In  Thorp  v.  Wegefarth,  56  Pa.  St.  82, 
it  is  said  that  one  judgment  may  be  set 
off  against  another  through  the  equita- 
ble power  of  the  court,  but  to  a  judg- 
ment ripe  for  execution,  there  can  be 
but  one  answer ;  to  wit,  payment  pure 
and  simple. 
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passed  into  judgment,  one  will  be  set  off  against  the  other,  if 
•equity  requires  it,*  the  general  rule  being  that  judgments  may  be 
set  off  against  each  other  whenever  executions  issued  upon  them 
•could  be  legally  set  off,  one  against  the  other,  by  the  officer 
having  them  in  his  hands  for  service.* 

1.  Power  to  Set  Off  Judgment*. — The  power  to  set  off  one  judg- 
ment against  another,  does  not  rest  upon  any  statute,  but  upon 
the  general  jurisdiction  of  courts  over  their  suitors,  and  their 
general  superintendence  of  proceedings  before  them.^  It  is  a 
power  incident  to  courts  of  equity,*  and  it  had  been,  for  a  long 


1.  Smith  V,  Woodman,  38  N.  H.  520; 
Hutchins  v.  Riddle,  12  N.  H.  464; 
Temple  V,  Scott,  3  Minn.  419;  Simson 
V.  Hart,  14  Johns.  (N.  Y.)  63",  Qiiick 
-V,  Durham,  115  Ind.  302;  Carter  t'. 
Compton,  79  Ind.  37;  Butner  f.  Bow- 
ser, 104  Ind.  255.  But  see  Allnut  r. 
Winn,  3  J.  J.  Marsh.  (Ky.)  304. 

In  Duff  V.  Wells,  7  Heisk.  (Tenn.) 
17,  it  was  held  that  the  right  to  set  off 
judgments  against  each  other  pertains 
•onlj  to  those  founded  on  matters  fix 
contractu;  otherwise  a  party  might 
circumvent  the  exemption  laws  by 
seizing  and  detaining  his  debtor^s  prop- 
■erty,  letting  judgment  therefor  go  by 
default,  and  getting  such  judgment 
credited  upon  his  own. 

2.  New  Haven  Copper  Co.  v.  Brown, 

46  Me.  418;  Makepeace  v.  Coates,  8 
Mass.  451. 

A  judgment  on  which  the  party  re- 
covering is  entitled  to  execution  for 
the  amount  due,  is  no  f^r  a  liquidated 
demand,  that  it  may  be  set  off  against 
another  judgment.  Gridlej'  v.  Garri- 
son, 4  Paige  (N.  Y.)  647. 

AUowance  ExtingnlBlies  Judgment. — 
A  judgment  when  set  off  and  allowed 
is  extinguished,  and  the  court  will 
order  it  discharged  of  record.  Schroep- 
pell  T'.  Jewell,  i  Cow.  (N.  Y.)  208. 

3.  Chrpman  v.  Fowle,  130  Mass. 
352;  Ames  T'.  Bates,  119  Mass.  397; 
Scott  V.  Rivers,  i  Stew.  &  P.  (Ala.) 
19;  21  Am.  Dec.  646;  Colquitt  r.  Bon- 
ner, 2  Ga.  1^5;  Hutchins  v.  Riddle,  12 
N.  H.  464;  Chandler  v.  Drew,  6  N.  H. 
468;  26  Am.  Dec.  704;  Hurd  v.  Fogg, 
22  N.  H.  98;  Brown  v.  Warren,  43  N. 
H.  430;  Ross  V,  Hicks,  11  Barb.  (N. 
Y.)  481;  Simson  v.  Hart,  14  Johns.  (N. 
Y.)  63;  Stilwell  V.  Carpenter,  2  Abb. 
N.  Cas.  (N.  Y.)  238;  Zogbaum  v. 
Parker,  55  N.  Y.  120;  Holmes  v.  Rob- 
inson, 4  Ohio  90;  Schautz  v.  Kearney, 

47  N.  J.  L.  56;  Brown  v.  Hendrickson, 
39  N.J.  L.  339;  Ballinger  v,  Tarbell,  16 
Iowa  493;  85  Am.  Dec.  527;    Prior  v. 


Richards,  4  Bibb  (Ky.)  3^6;  Dickinson 
V.  Chism,  4  T.  B.  Mon.  (Ky.)  1 ;  Bumi 
V.  Thornburgh,  3  Watts  (Pa,)  jS;  Xcw 
Haven  Copper  Co.  :■.  Brown»  46  Mf. 
418;  Conable  r,  Bucklin,  2  Alk.  Vt 
221;  Rix  r.  Nevins.  26  Vt,  384;  Dufi":. 
Wells,  7  Heisk.  (Icnn.)  17.  And  >« 
Makepeace  v.  Coates,  8  MasK  451; 
Goodenow  i-.  Buttrk-k,  7  Mass.  liO, 
Greene  v.  Hatch,  12  Mass.  195;  Gtx>d 
win  r.  Richardson,  44  N.  H.  1:5, 
Hovey  T'.  Mornll|6i  N.  H.  13;  60  Am. 
K-ep.  315;  Skrine  ?,  Simmons,  36  Ga. 
402;  91  Am.  Dec,  771  ;  Palmatwr  r. 
Meredith,  4  J.  J.  Marsh.  (Kr.)  74; 
Hobbs  V.  Dtift,  33  Cal.  cr)6:  Jewries  r. 
Evans,  6  B.  Mon.  (Ky.)  119;  43  Ani. 
Dec.  158;  Holmes  v.  kobinson,  4  Ohio 
90. 

Courts  of  law,  in  setting  off  judg- 
ments, proceed  upon  the  equity  of  the 
statute  authorizing  set-off,  Simson  r. 
Hart,  14  Johns,  (N.  Y,)  63;  Hrown  r. 
Hendrickson,  39  X,  J.  L.  339;  Tempk 
V.  Scott,  3  Minn,  419. 

In  Com.  t'.  Ciiirk^on,  i  Kawie  (Pa.) 
291,  it  was  held  that  mutual  judgment 
extinguish  each  other  by  operation  of 
law  without  waiting  for  any  act  o(  the 
parties,  and  wjihont  any  action  upio 
the  part  of  the  courts  See  also  Skrine 
V.  Simmons,  36  Ga.  402 ;  91  Am.  Dec 
771;  Meriwether  t.  Bird,  9  Ga,  597. 

4.  Simson  -'.  Hart,  14  Johng.  (N.  VJ 
63;  Stilwell  r.  Carfienter,  2  Abb.  N. 
Cas.  (N.  Y.)  238;  Smith  tj.  Lowden. 
I  Sandf.  (N.  Y.)  696;  Alexander  r. 
Durkee,  112  N.  Y.  655;  Temple  :. 
Scott,  3  Minn.  419;  Chandler  v.  Drew. 
6  N.  H.  469;  26  Am  Dec.  704; 
Schautz  V,  Kearney,  47  N.  J.  L.  5^; 
Brown  v,  HendrickfiOn.  39  N.J,  L.  2^', 
Terney  v,  Wilson,  45  N  J-  L.  2S2. 

The  power  to  Act  off  one  judgrnent 
against  another  is  an  inherent  one,  ind 
the  only  equitabU*  power  which  tlK 
common-law  courts  original  I  v  pt'>- 
sessed.  Burns  v..  Tiiornburgh,  3  WatH 
(Pa.)  78. 
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Power  to  Set  off  Judgments. 


time,  exercised  exclusively  by  them  ;  ^  but  it  is  now  established 
that  the  power  to  set  off  one  judgment  against  another  is  inci- 
dent to  courts  of  law,  as  well  as  to  courts  of  equity.* 

An  application  to  a  court  of  law  for  a  set-off  is  addressed  to 
the  discretion  of  the  court,*  and  the  propriety  of  the  exercise 
of  the  power  cannot  be  questioned  on  appeal.*  The  power  of  a 
court  of  equity  to  set  off  one  judgment  against  another,  on 
motion,  is  the  same  as  that  of  a  common-law  court.*  But  where 
such  relief  is  sought  in  a  bill  of  equity,  it  is  not  a  matter  of  dis- 
cretion, but  the  court  is  bound  to  determine  the  rights  of  the 
parties,  according  to  established  principles  of  equity.®     Where  a 


1.  Simson  v.  Hart,  14  Johns.  (N. 
Y.)  63. 

Surrogates'  Ck>urt8.  —  The  power  to 
enforce  the  set-off  of  mutual  demands 
which  is  exercised  upon  equitable  prin- 
ciples, and  where  the  right  often  de- 
pends upon  complicated  facts  and 
equities,  is  one  not  allowed  in  the  sur- 
rogates' courts.     Stilwell  f.  Carpenter, 

59N.Y.4I4. 

2.  Scott  V,  Rivers,  i  Stew.  &  P. 
(Ala.)  19;  21  Am.  Dec.  646;  Gould  v. 
Parlin,  7  Me.  82;  Davidson  v.  Geo- 
ghagan,  3  Bibb  (Ky.)  233;  Palmateer  v. 
Meredith,  4  J.  J.  Marsh.  (Kj.)  74; 
Smith  V,  Woodman,  28  N.  H.  520; 
Wright  V.  Cobleigh,  23  N.  H.  32; 
Brown  v.  Warren,  43  N.  H.  430;  Hutch- 
ins  V,  Riddle,  12  N.  H.  464;  Ames  v. 
Bates,  119  Mass.  397;  Makepeace  v. 
Coates,  8  Mass.  451;  Greene  v.  Hatch, 
12  Mass.  195;  Barrett  v,  Barrett,  8 
Pick.  (Mass.)  342;  Goodenow  %*.  But- 
trick,  7  Mass.  140;  Irvine  v.  Myers,  6 
Minn.  562;  Temple  v.  Scott,  3  Minn. 
419;  Graves  v.  Woodbury,  4  Hill  (N. 
^  •)  559i  4<>  Am.  Dec.  296;  Brewerton 
V.  Harris,  i  Johns.  (N.  Y.)  145;  Simp- 
son f.  Hart,  I  Johns.  Ch.  (N.  Y.)  91; 
Burns  v.  Thornburgh,  3  Watts  (Pa.)  78. 

The  cquit}'  powers  of  the  common- 
law  courts  extend  only  to  cases  which 
arise  incidentally  in  suits  at  law,  but 
thcRe  equitable  powers  having  been 
found  indispensable  to  the  convenient 
administration  of  justice,  are  now  within 
the  established  and  acknowledged  ju- 
risdiction of  the  courts  of  law.  Sim- 
son  V.  Hart,  14  Johns.  (N.  Y.)  63. 

3.  Simson  v.  Hart,  14  Johns.  (N.  Y.) 
63;  Zogbaum  v.  Parker,  55  N.  Y.  120; 
Baker  v.  Hoag,  6  How.  Pr.  (N.  Y.) 
201;  Smith  V.  Lowden,  i  Sandf.  (N. 
Y.)  696;  Scott  V.  Rivers,  i  Stew.  &  P. 
(Ala.)  19;  21  Am.  Dec.  646;  Hovey  v. 
Morrill,  61  N.  H.  9;  60  Am.  Rep.  315; 
Rowe  r.  Langley,  49  N.  H.  395;  Da- 


447 


vidson  v.  Geoghagan,  3  Bibb  (Ky.) 
233;  Herman  v.  Miller,  17  Kan.  328; 
Bartlett  v,  Pearson,  29  Me.  9;  Burns  v, 
Thornburgh,  3  Watts  (Pa.)  78;  Brown 
V,  Hendrickson,  39  N.  T.  L.  239;  Coxc 
V,  State  Bank,  8  N.  J.  L.  172;  14  Am. 
Dec.  417;  Tolbert  r.  Harrison,  x  Bailey 
(S.  Car.)  599;  Conable  v.  Bucklin,  2 
Aik.  (Vt.)  221;  Pate  v.  Gray,  Hempst. 
(U.S.)  155. 

It  is  an  appeal  to  the  equitable  dis- 
cretion of  the  court.  Alexander  v. 
Durkee,  112  N.  Y.  655. 

4.  Burns  v,  Thornburgh,  3  Watts 
(Pa.)  78;  Scott  V.  Rivers,  I  Stew.  & 
P.  (Ala.)  19;  21  Am.  Dec.  646;  Her- 
man V.  *^liller,  17  Kan.  328;  Baker  v. 
Hoag,  6  How.  Pr.  (N.  Y.)  201;  Smith 
V,  Lowden,  i  Sandf.  (N.  Y.)  696. 

Mandamus  will  not  lie  to  review 
the  discretion  of  a  circuit  judge  in  re- 
fusing a  motion  to  allow  one  judgment 
to  be  set 'off  against  another.  Wells  v. 
St.  Joseph  Co.,  39  Mich.  21. 

5.  Dunktn  v.  Vandenbcrgh,  i  Paige 
(N.  Y.)  622;  Zogbaum  r.  Parker,  55 
N.  Y.  120;  Herman  v.  Miller,  17  Kan. 
328.  And  see  Brown  r.  Hendrickson, 
39N.  T.L.  239. 

6.  Herman  v.  Miller,  17  Kan.  328; 
Scott  V.  Rivers,  i  Stew.  &  P.  (Ala.)  19; 
21  Am.  Dec.  646;  Camp  v.  Paca,  40 
Ga.  45;  Simson  v.  Hart,  14  Johns.  (N. 
Y.)  63;  Zogbaum  v.  Parker,  55  N.  Y. 
120;    Pate  7'.   Gray,  Hempst.    (U.  S.) 

The  power  of  common -law  courts  to 
compel  a  set-off  of  judgments  by  motion 
is  based  upon  their  supervisor)'  power 
over  their  own  judgments  and  suitors, 
and  is  governed  by  no  fixed  rules ;  but 
in  actions  in  equity,  it  is  said  that  suit- 
ors may  ask  the  interference  of  the 
court  €X  debt  to  justitice,  Zogbaum  ik 
Parker,  55  N.   Y.  120. 

In  Hurst  v.  Sheets,  21  Iowa  506,  it 
was  held  that  the  right  to  set  off  one 
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set-off  is  not  authorized  by  statute,  and  it  would  deprive  a  party 
of  any  of  his  legal  rights,  he  can  have  a  remedy  by  appeal.* 

Where  it  appears  as  iftatter  of  law,  however,  that  the  court  is 
not  bound  to  allow  a  set-off,  its  refusal  to  do  so  cannot  be  revised  :* 
and  generally  the  power  will  not  be  exercised  in  cases  in  which 
it  would  be  inequitable  to  do  so,'  the  discretionary  power  confided 
to  the  court  being  a  judicial  discretion,  regulated  by  the  prin- 
ciples of  equity  and  justice,  and  not  a  wanton,  capricious,  or  arbi- 
trary determination  of  the  will.* 

2.  To  Whom  Relief  May  be  Granted. — A  party  must  be  the  abso- 
lute and  beneficial  owner  of  a  judgment  in  order  to  be  entitled 
to  set  it  off  against  a  judgment  existing  against  him.*  A  party 
to  an  action  will  not  be  permitted  to  set  off  a  judgment  therein 
of  which  another  is  the  equitable  owner.®     Set-off  is  made  be- 


judgment  against  another,  where  the 
judgments  are  between  the  same  parties, 
is  not  simply  an  equitable  right  but  a 
matter  of  absolute  legal  right.  See  also 
Struman  v.  Robb,  37  Iowa  313;  Bal- 
linger  v,  Tarbell,  16  Iowa  491 ;  85  Am. 
Dec.  527. 

1.  Bartlett  v.  Pearson,  29  Me.  9.  And 
see  Horton  v.  Miller,  44  Pa.  St.  256; 
Simson    v.    Hart,  14    Johns.    (N.  Y.) 

A  court  of  equity  will  not  permit  a 
defendant  to  off-set  against  the  com- 
plainant in  a  suit  in  that  court,  a  de- 
mand against  him  as  a  mere  surety  for 
the  debt  of  a  third  person,  for  which 
the  defendant  has  security  upon  the 
fund  belonging  to  the  principal  debtor, 
sufficient  to  satisfy  the  debt.  *  Holden 
V.  Gilbert,  7  Paige  (N.  Y.)  208. 

2.  Chipman  v,  Fowle,  130  Mass. 
352;  Burns  v,  Thornburgh,  3  Watts 
(Pa.)  78. 

3.  Herman  v.  Miller,  17  Kan.  328; 
Colquitt  V.  Bonner,  2  Ga.  155  ;  Schantz 
V.  Kearney,  47  N.  J.  L.  56;  Brown  v, 
Hendrickson,  39  N.  J.  L.  239;  Baker  v. 
Hoag,  6  How.  Pr.  j(\.  Y.)  201 ;  Burns 
V.  Thornburgh,  3,  Watts  (Pa.)  78 ;  Low 
V.  Duncan,  3  Strobh.  (S.  Car.)  195; 
Meador  v.  Rhyne,  11  Rich.  (S.  Car.) 
631  ;  Tolbert  v.  Harrison,  i  Bailey  (S. 
Car.)  599;  Conable  v.  Bucklin,  2  Aik. 
(\i.)  221 ;  Payne  v.  Webb,  29  W.  Va. 
627;  Taylor  v.  Williams,  14  Wis.  155. 

The  criterion  by  which  every  appli- 
cation for  a  set-off  is  to  be  determined, 
is  whether  it  is  equitable.  Baker  v, 
Hoag,  6  How.  Pr.  (N.  Y.)  201 ;  Chase 
V.  Woodward,  61  N.  H.  79. 

The  equitable  question  is  one  of 
fact.    Chase  v.  Woodward,  61  N.  H.  79. 

4.  Simson  v.  Hart,  14  Johns.  (N.  Y.) 


63;  Fitch  V.  Baldwin,  Clark's  Ch.  N. 
Y.)  428;  Smith  "T.  Lowden,  i  Sandf. 
(N.  Y.)  696  ;  Terney  v.  Wilson,  45  N. 
J.  L.  282 ;  Brown  v,  Hendrickson.  39 
N.  J.  L.  239. 

One  judgment  can  properly  be  fet 
off  against  another  only  when  equity 
and  good  conscience  shall  require  that 
such  an  adjustment  shall  be  made. 
Quick  V.  Durham,  115  Ind.  302  ;  Pueit 
V.  Beard,  86  Ind.  172;  44  Am.  Rep 
a8o;  Beard  v.  Puett,  105  Ind.  68. 

5.  Herman  v.  Miller,   17   Kan.  32S; 

iones  T'.  Chalfant,  55  Cal.  505;  Lee  :. 
^ee,  31  Ga.  26;  76  Am.  Dec.  ^>S: ; 
McGraw  z>.  Pettibone,  10  Mich.  530: 
Mason  v.  Knowlson,  i  Hill  (\.  V. 
218;  Satterlee  v.  Ten  Evck,  7  Cow. 
(N.  Y.)  480;  People  v.  New  York.  13 
Wend.  (N.  Y.)  649;  28  Am.  Dec.  49;: 
Aiken  v.  Satterlee,  i  Paige  (N.  V.; 
289. 

An  assignment  of  a  judgment  upon 
condition  of  its  being  reassigned,  in 
case  it  cannot  be  set  off,  does  not 
transfer  the  ownership  with  sufficient 
absoluteness  to  enable  the  assignee  to 
use  it  as  a  set-off.  Butler  v,  Niles,  26 
How.  Pr.  (N.  Y.)6i. 

6.  Meador  v.  Rhyne,  ii  Rich.  (S. 
Car.)  631;  Bowe  v.  Langley,  48  N.  H. 

391. 

In  Meador  v.  Rhyne,  11  Rich.  ;b. 
Car.)  631,  stress  was  laid  upon  the  fact 
that  the  equitable  ownership  was 
known  to  the  party  making  the  mo- 
tion when  the  cause  of  action  was 
given. 

In  Williams  v.  Taylor.  69  Ind.  4S. 
.it  was  held  that  although  an  equitable 
title  to  a  judgment  has  been  acquired 
by  a  stranger,  prior  to  a  proceeding  bv 
the  judgment  defendant  to  have  it  »ei 
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tween  the  real  and  equitable  owners  of  the  judgments,  and  not 
between  the  nominal  parties,^  though  a  mere  equitable  interest 
in  the  judgment  is  not  sufficient.* 

3.  Requisites  of  the  Judgments. — The  right  of  set-off  attaches 
when,  and  only  when,  the  subject-matter  has  passed  the  ordeal  of 
a  judicial  determination,  and  the  judgments  sought  to  be  set  off 
haye  been  actually  recovered,^  in  cases  in  which  the  respective 
courts  had  duly  and  properly  acquired  jurisdiction  of  the  parties 
and  of  the  subject-matter  of  the  action.*  The  subject-matter  of 
the  set-off  must  be  clear,  indisputable,  and  conclusive  upon  the 
parties.* 


off,  the  le^l  title  will  control  the 
equity  and  authorize  the  set-off  to  be 
made. 

1.  Wright  V.  Cobleigh,  23  N.  H.  32 ; 
Hov^y  V.  Morrill,  61  N,  H.  9;  60  Am. 
Rep.  315;  Jacoby  v,  Guier,  6  S.  &  R. 
(Pa.)  448;  Norwood  v.  Norwood,  4 
Har.  &J.  (Md.)  112;  Shirts  v.  Irons, 
54  Ind.  13. 

Under  the  Maine  statutes,  where  a 
promissory  note  has  been  indorsed 
when  overdue,  and  judgment  has  been 
obtained  thereon  against  the  maker 
in  the  name  of  the  indorsee,  and  a 
judgment  in  favor  of  the  maker  of  that 
note  has  been  rendered  on  a  note 
given  to  him,  before  the  indorsement 
by  the  payee  of  the  other,  the  latter 
judgment  may  be.  set  off  against  the 
former.     Burnham  v.  Tucker,  18  Me. 

179- 

In  Brooks  v.  Harris,  41  Ind.  390,  it 
is  held  that  in  making  a  set-off  the 
legal  title  is  preferred  to  the  equitable 
one. 

2.  Lee  v,  Lee,  31  Ga.  26;  76  Am. 
Dec.  681.  And  see  Carr  v.  Beck,  51 
Pa.  St.  269. 

Where  mutual  claims  between  the 
parties  to  the  record  are  not  in  their 
nature  assignable  at  law,  the  fact  that 
a  third  person  has  acquired  an  interest 
in  the  plaintiff's  claim,  will  not  preclude 
a  set-off  of  any  claim  of  the  defendant 
against  the  plaintiff  existing  at  the  time 
of  the  assignment.  Goodwin  v.  Rich- 
ardson, 44  N.  H.  135;  Sanborn  v.  Little, 
3  N.  H.  539. 

S.  Smith  V,  Briggs,  9  Barb.  (N.  Y.) 
252;  Firmenich  v,  Bovee,  i  Hun  (N. 
Y.)  532;  Goddard  v.  Stiles,  90  N.  Y. 
199;  Harris  v.  Palmer,  5  Barb.  (N.  Y.) 
105;  Prouty  V.  Swift,  10  Hun  (N.  Y.) 
232;  affirmed y(y\^,  Y.  54^;  Pignolet 
V.  Geer,  19  Abb.  Pr.  (N.  Y.)  264;  Bar- 
ber V,  Spencpr,  11  Paige  (N.  Y.)  517; 
Zogbaum  v.  Parker,  55  N.  Y.  120; 
Peirce  v.  Bent,  69  Me.  381 ;  Merrill  v. 
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Souther,  6  Dana  (Ky.)  305;  Terney  v, 
Wilson,  45  N.  J.  L.  282;  Jenkins  v. 
Anderson  (Pa.    1887),   li     Atl.    Rep. 

558. 

A  note  or  other  obligation  not  judi- 
cially settled  and  determined  cannot  be 
set  off  against  a  judgment.  Bag  v, 
Jefferson,  10  Wend.  (N.  Y.)  615;  Smith 
V,  Briggs,  9  Barb.  (N.  Y.)  252. 

If  two  cross- actions  are  referred  to 
an  auditor,  who  finds  in  each  a  bal- 
ance for  the  plaintiff,  the  court  will  not 
set  off  enough  of  the  balance  found  for 
one  party  to  extinguish  that  which  has 
been  established  in  favor  of  the  other 
nor  require  the  auditor  to  do  so.  Ha- 
selton  r.  Pray,  18  N.  H.  554. 

In  Connecticut^  however,  it  is  pro- 
vided by  statute  that  debts  may  be  «et 
off  against  judgments  in  all*  actions  of 
trespass,  other  than  such  as  are  brought 
for  damages  for  the  taking  of  property 
exempt  from  execution.  See  Talbot  v, 
Ellis,  33  Conn.  234. 

4.  Smith  V.  Briggs,  9.  Barb.  (N.  Y.) 
253 ;  Harris  t;.  Palmer,  5  Barb.  (N.  Y.) 
105. 

What  Judgments  May  be  Bet  Off. — A 
judgment  at  law  against  the  complain- 
ant in  favor  of  the  defendant,  may  be 
offset  on  motion  in  equity,  against  a. 
decree  in  equity,  in  favor  of  the  com- 
plainant against  such  defendant  for 
the  payment  of  money  due.  Holden 
V.  Gilbert,  7  Paige  (N.  Y.)  208. 

In  a  proceeding  to  compel  restitu-^ 
tion  of  money  collected  on  a  judg- 
ment, which  is  afterwards  reversed,, 
the  party  who  collected  the  money 
may  defeat  a  recovery  by  showing- 
that  he  has  a  demand  against  the 
complainant,  equal  in  amount  to  the 
sum  which  was  collected  under  the 
judgment.  Carson  v.  Carson,  X3 
Mete.  (Ky.)  96. 

5.  Smith  r.  Briggs,  9  Barb.  (N.  Y.) 
252 ;  Harris  v.  Palmer,  5  Barb.  (N.  Y.) 
105;   Duncan   v.  Lyon,  3    Johns.   Ch. 
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The  judgment  must  be  a  subsisting  unsatisfied  claim,^  capable 
of  being  enforced*  afid  the  rights  of  the  parties  thereunder  must 
not  be  doubtful,  complicated,  or  intricate.'  A  dormant  judgment, 
not  barred  by  the  Statute  of  Limitations,  may  be  revived  against 
an  insolvent  defendant,  however,  and  set  oflf  against  a  judgment 
in  active  force,  in  favor  of  the  insolvent.* 


(N.  Y.)  351 ;  8  Am.  Dec.  513;  People 
T.  Delaware  Co.,  6  Cow.  (N.  Y.),  598; 
Taylor  v.  Williams,  14  Wis.  155.  And 
see  Willard  v.  Fox,  18  Johns.  (N.  Y.) 
497 ;  Weathered  v.  Mays,  i  Tex.  472. 

A  judgment  obtained  by  attachment 
in  a  justice's  court,  without  the  defend- 
ant appearing,  being  but  prima  facie 
evidence  of  a  debt,  and  impeachable 
in  an  action  upon  it,  cannot  be  set  off 
on  motion  against  a  judgment.  Peo- 
ple V.   Delaware  Co.,  6  Cow.  (N.  Y.) 

598. 

The  manner  in  which  a  judgment  is 
obtained  is  immaterial  provided  it  is 
conclusive.  See  Scott  v.  Rivers,  i 
Stew.  &  P.  (Ala.)  19;  21  Am.  Dec.  646; 
Davidson  v.  Geoghagan,  3  Bibb  (Ky.) 
433;  Tolbert  v.  Harrison,  i  Bailey  (S. 
Car.)  599- 

1.  waterman  on  Set-off  (2d  ed.),  ^ 
349;  McAllister  v.  Willey,  60  Ind.  195; 
Purvis  V.  Breed,  7  La.  Ann.  637;  Miller 
T.  Starks,  13  Johns.  (N.  Y.)  517; 
Smith  v.  Briggs,  9  Barb.  (N.  Y.)  252; 
Gridley  r.*  Garrison,  4  Paige  (N.  Y.) 
647;  Collett  V.  Jones,  7  B.  Mon.  (Ky.) 
586. 

A  judgment,  which  appears  by  the 
record  to  be  satisfied,  will  not  be 
ordered,  on  motion,  to  be  set  off 
against  another  judgment,  although 
the  canceled  judgment  has  not  in  fact 
been  satisfied.  Smith  v.  Briggs,  9 
Barb.  (N.  Y.)  252. 

Plaintiff  recovered  judgment  against 
defendant  for  seizing  under  execution 
some  exempt  property.  Defendant 
afterwards  procure(^  an  assignment  of 
the  judgment  upon  which  the  execu- 
tion issued,  and  thereupon  moved  to 
set  off  the  latter  judgment  against  the 
former.  Held^  that  this  relief  could 
not  be  granted,  because  as  between  the 
parties,  the  judgment  for  the  value  of 
the  property  stood  in  the  place  of  the 
property  itself.  Beckman  v.  Manlove, 
18  Cal.  388.  But  see  Prince  v.  Fuller, 
34  Me.  122. 

It  is  not  necessary  to  expressly  aver 
that  the  judgment  remains  unsatisfied, 
when  this  is  the  legitimate  inference 
from  the  facts  alleged.  Simpson  v. 
Huston,  14  Tex.  476. 


2.  See  Best  v.  Lawson,  i  Miles 
(Pa.)  11;  Harris  v.  Palmer,  5  Barb. 
(N.  Y.)  105;  Gridley  v.  Garrison,  4 
Paige  (N.  Y.)  647;  Simpson  i/.  Hus- 
ton, 14  Tex.  476. 

It  is  not  necessary  that  a  demand 
sought  to  be  used  as  a  set-off  should  be 
in  the  form  of  a  personal  judgment. 
Hobbs  z\  Duff,  23  Cal.  596. 

In  Meloy  v.  Howk,  32  Ind.  94,  it 
was  held  that  where  a  motion  is  made 
to  set  off  against  each  other  mutual 
judgments  obtained  before  the  same 
justice,  it  is  not  sufficient  answer  that 
the  execution  on  the  judgement  against 
the  party  has  been  stayed,  and  that  the 
time  for  such  stay  has  not  expired. 

Exemption  Laws. — The  right  to  set 
off  judgments  against  each  other  can- 
not be  so  exercised  as  to  circumvent 
the  exemption  laws.  Duff  r.  Wells,  7 
Heisk.  (Tenn.)  17. 

A  judgment  recovered  for  the  value 
of  personal  property  exempt  from  exe- 
cution, converted  by  the  judgment 
debtor  by  a  levy  upon  it  and  a  sale  of 
it,  is  not  itself  exempt,  and  may  be  set 
off  against  a  judgment  held  by  the 
judgment  debtor  against  the  judgment 
creditor.    Temple  v,  Scott,  3  Minn.  419. 

8.  Ross  V.  Hicks,  11  Barb.  (N.  Y.) 
481;  Story  V,  Patten,  3  Wend.  (N.  Y.) 
331;  Taylor  V.  Williams,  14  Wis.  155. 

Pendency  of  Appeal. — The  owner  of 
a  judgment  is  not  in  a  position  to  set 
off  his  judgment  against  the  judgment 
of  another,  when  an  appeal  from  the 
judgment  is  pending  and  undetermined. 
Prouty  V,  Swif^,  10  Hun  (N.  Y.)  233; 
De  Figaniere  v.  Young,  2  Robt.  iN. 
Y.)67o;  ^yeathered  v.  Ma^-s,  i  Tex. 
472.  But  see  Sowles  v.  Witters.  40 
Fed.  Rep.  413 ;  Groff  v.  Ressler,  27  Pa. 
St.  71. 

That  there  is  an  appeal  pending 
from  one  of  the  judgments,  is  cause 
for  retaining  a  motion  to  set  off  until 
a  decision  of  the  appeal,  but  not 
for  denying  it.  Irvine  v.  Myers,  6 
Minn.  562;  Winslow  t\  Hathaway,  i 
Pick.  (Mass.)  211 ;  Coxe  r.  State  Bank, 
8  N.  J.  L.  172;  14  Am.  Dec.  417;  Terry 
V,  Roberts,  15  How.  Pr.  (N.  Y.)  65. 

4.  Simpson  v.  Huston,  14  Tex.  476. 
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It  is  held,  that  in  equity,  where  the  element  of  insolvency 
comes  in,  it  is  not  necessary  that  the  demand  of  the  party  apply- 
ing for  the  set-off  should  have  been  reduced  to  judgment,^  nor 
that  the  demand  sought  to  be  set  off  should  have  matured,*  nor 
that  it  should  be  undisputed  or  liquidated,^  the  line  being  drawn 
at  uncertain  damages,  such  as  rest  in  the  sound  discretion  of  the 
jury.-* 

a.  Mutuality  of  Parties.— The  rule  is  generally  stated  to  be 
that  such  judgments  can  be  set  off  against  each  other  only  as  are 
mutual  debts  existing  respectively  in  favor  of  and  against  the 
same  party  ;^  but  the  practice  of  setting  off  one  judgment  against 


Execution  on  the  active  judgment 
will  be  enjoined  in  the  meantime. 
Simpson  v,  Huston,  14  Tex.  476. 

A  dormant  judgment  cannot  be  set 
off  on  motion,  against  a  judgment 
which  is  not  dormant,  unless  there  are 
peculiar  equities  between  the  parties 
which  require  it,  or  unless  manifest 
injustice  will  be  done  to  the  owner  of 
the  dormant  judgment  by  the  refusal 
of  the  court  to  allow  the  set-off. 
Camp  r.  Pace,  40  Ga.  45. 

1.  Davidson  v.  Alfaro,  16  Hun  (N. 
^•)  353?  Gay  T'.  Gay,  10  Paige  (N.  Y.) 
36q;  Knapp  t\  Burnham,  11  Paige 
(^-  Y.)  333;  Pignolet  v.  Geer,  19 
Abb.  Pr.  (N.  Y.)  264;  Ainslie  v,  Boyn- 
ton,  2  Barb.  (N.  Y.)  258;  Zogbaum  v. 
Parker,  55  N.  Y.  120;  Russell  v.  Con- 
way, II  Cal.  93;  Keightle}'  v.  Walls, 
27  Ind.  384;  Ehivis  v,  Milburn,  3  Iowa 
163.  And  see  Bradley  v.  Angel,  3  N. 
Y.  475.  But  see  Ruddell  v.  Sparks,  79 
Tex.  '308.  See  also  supra,  this  title, 
Set-off;  Counterclaim, 

The  same  rule  applies  to  Nonresi- 
dence;  see  Mendenhall  r.  Hall,  134  U. 
S.  559;  Livingston  v,  Marshall,  82 
Ga.  281. 

Equity  will  allow  one  judgment  to 
be  set  off  against  another  where  there 
are  no  means  of  collecting  it  of  the 
judgment  creditor.  Buckmaster  t'. 
Grundy,  8  111.  626. 

A  judgment  obtained  for  a  valid 
subsisting  demand,  may  be  set  off  in 
equity  against  a  judgment  procured 
after  the  insolvency  of  the  party  ob- 
taining it.  Goldsmith  v.  Stetson,  39 
Ala.  183. 

A  court  of  chancery  will  not,  on 
motion,  however,  allow  a  debt  which 
is  not  ascertained  by  judgment  or  de- 
cree to  be  offset  against  a  decree  for 
costs  to  the  prejudice  of  the  solicitor's 
lien,  although  the  validity  of  the  debt 
is  admitted  by  the  client.  Dunkin  v. 
Vanderbergh,  i  Paige  (N.  Y.)  622. 


451 


2.  Davidson  r.  Alfaro,  16  Hun  (N. 
Y')353;  Bradley  v.  Angel,  3  N.  Y. 
475;  Smith  V.  Felton,  43  N.  Y.  419; 
Smith  I'.  Fox,  48  N.  Y.674;  Lindsay 
7'.  Jackson,  2  Paige  (N.  Y.)  581. 

But  the  rule  is  otherwise  where  the 
demand  against  which  a  set-off  is  de- 
manded is  not  due.  Bradley  i*.  Angel, 
3  N.  Y.  47S. 

3.  Davidson  ?•.  Alfaro,  16  Hun  (N. 
Y.)  353;  Knapp  v.  Burnham,  11  Paige 
(N.  Y.)  333;  Pignolet  x\  Geer,  19 
Abb.  Pr.  (N.  Y.)  264. 

In  Ne-w  Hampshire  it  is  held  that 
the  demands  must  be  liquidated  or 
determinate  by  computation.  Hovey 
V.  Morrill,  61   N.  H.  13;  60  Am.  Rep. 

315- 

In  Russell  v.  Conway,  11  Cal.  93,  it 
was  held  that  the  insolvency  of  the 
party  against  whom  the  set-off  is 
claimed,  is  a  sufficient  ground  for  the 
assumption  of  jurisdiction  by  a  court 
of  equity,  to  set  off  a  personal  judg- 
ment against  a  judgment  in  rem 
against  property  belonging  to  the 
applicant. 

4.  Davidson  v.  Alfaro,  16  Hun  (N. 
Y.)  3 S3;  Duncan  v.  Lyon,  3  Johns. 
Ch.  (N.  Y.)  351;  8  Am.  Dec.  513;  Liv- 
ingston r.  Livingston,  4  Johns.  Ch. 
(N.  Y.)  292.  And  see  Hepburn  v. 
Hoag,  6  Cow.  (N.  Y.)  613. 

A  case  of  uncertain,  unliquidated 
damages,  even  if  the  doubtful  right  is 
established,  is  not  a  proper  subject  of 
set-off  in  equity  any  more  than  at  law. 
Livingston  v.  Livingston,  4  Johns.  Ch. 
(N.  Y.)  292;  8  Am.  Dec.  562. 

5.  See  De  Figaniere  v.  Young,  2 
Robt.  (N.  Y.)  670;  Hepburn  v.  Hoag, 
6  Cow.  (N.  Y.)  613;  Atkins  v.  Church- 
ill, 19  Conn.  394;  Pitkin  v.  Pitkin,  8 
Conn.  326;  Francis  v.  Rand,  7  Conn. 
221;  Peirce  7'.  Bent,  69  Me.  381;  Hart 
V.  Brady,  i  Sandf.  (N.  Y.)  626;  Hovey 
V,  Morrill,  61  N.  H.  13;  60  Am.  Rep. 
315;  Shapley  r.  Bellows,  4  N.  H.347; 
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another  is  not  confined  to  judgments  founded  on  mutual  debts.^ 
Where  the  demands  of  the  parties  have  passed  into  judgment, 
and  each  is  entitled  to  execution  in  his  own  right  against  the 
other,  the  judgments  are  mutual  debts,  without  regard  to  the 
ground  of  action  on  which  the  judgments  were  founded.* 

So,  the  requirement  is  generally  stated  to  be  that  both  judg- 
ments must  be  in  the  same  right.^  It  is  sufficient,  however,  if 
the  judgment  prayed  to  be  set  off  may  be  enforced  at  law  against 
the  party  recovering  the  judgment  to  be  diminished  or  satisfied 
by  the  set-oflf.*  A  judgment  against  several  persons,  founded 
upon  a  joint  and  several  liability,  is  a  debt  due  from  each,  and 


Goodwin  v.  Richardson,  44  N.  H.  125; 
Holmes  v,  Robinson,  4  Ohio  90;  Dun- 
can V.  Bloomstock,  2  McCord  (S. 
Car.)  318;  13  Am.  Dec.  728;  Williams 
V.  Evans,  2  McCord  (S.  Car.)  303; 
Conable  v.  Bucklin,  2  Aik.  (Vt.)  221. 

But  courts  either  of  law  or  equity, 
at  common  law,  have  the  power,  and 
where  equitable  will  exercise  it,  to 
order  the  set  off  of  judgments,  where 
the  claims  on  which  the  judgments  are 
founded  are  not  mutual.  Brown  v. 
Warren,  43  N.  H.  430;  Baker  v,  Hoag, 
6  How.  Pr.  (N.  Y.)  201. 

1.  Shaplev  v.  Bellows,  4  N»H.  347; 
Chandler  v.  Drew,  6  N.  H.  469;  26 
Am.  Dec.  704;  Hutchins  v.  Riddle,  12 
N.  H.  464;  Quick  V,  Durham,  115  Ind. 
303;  Puett  V.  Beard,  86  Ind.  172;  44 
Am.  Rep.  280;  Winslow  v.  Hathaway, 
I  Pick.  (Mass.)  211;  Goodenow  r. 
Buttrick,  7  Mass.  140;  Simson  v.  Hart, 
14  Johns.  (N.  Y.)  63.  But  see  Brooks 
V,  Harris,  41  Ind.  390;  Ruddle  v. 
Sparks,  79  Tex.  308. 

Under  the  Indiana  statutes  a  judg- 
ment for  deceit  in  a  contract  for  the 
exchange  of  lands  is  a  judgment  for 
breach  of  contract,  and  may  be  set  off 
in  equity  against  a  judgment  obtained 
for  breach  of  a  contract  of  warranty 
in  the  same  transaction.  C^iiick  v. 
Durham  (Ind.),  16  N.  E.  Rep.  601. 

In  Allnut  V.  Winn,  3  J.  J.  Marsh. 
(Ky.)  304,  it  is  held  that  the  chan- 
cellor cannot  set  off  one  judgment 
against  another,  unless  there  is  a  con- 
nection between  the  transactions  on 
which  the  judgments  were  rendered, 
or  unless  the  judgment  prayed  to  be 
set  off  cannot  be  enforced  by  legal 
means. 

2.  Shapley  v.  Bellows,  4  N  H.  347; 
Hutchins  r.  Riddle,  12  N.  H.  464. 
And  see  Gridley  v.  Garrison,  4  Paige 
(N.  Y.)  647;  Goodenow  v.  Buttrick,  7 
Mass.  140. 


8.  See  Best  v.  Lawson,  i  Miles  (Pa.) 
11;  Junker  t'.  Hustes.  113  Ind.  524; 
Hovey  v.  Morrill,  61  N.  H.  13;  60  Am. 
Rep.  315;  Holmes  v.  Robinson,  4  Ohio 
90 ;  Tolbert  v.  Harrison,  i  Bailey  <  S. 
Car.)  599;  Taylor  v,  Williams,  14'Wis. 
155;  Goodwin  r.  Richardson,  44  N. 
H.  125;  Makepeace  v,  Coates,  8  Mass. 

451- 

Representatlye  Capacity. — A  judg- 
ment against  an  administrator,  to  be 
levied  out  of  the  estate  of  the  in- 
testate, may  be  set  off  against  a  judg- 
ment held  by  such  administrator  in 
his  official  capacity.  Prior  v,  Rich- 
ards, 4  Bibb  (Ky.)  356.  And  see 
Dickenson  r.  Chism,  4  T.  B.  Mon. 
(Ky.)  i;  Jones  t-.  Carpenter,  9  Met. 
(Mass.)  509;  Iredell  v,  Langstor,  i 
Dev.  Eq.  (N.  Car.)  392;  Wikel  t. 
Garrison  (Iowa  1S91),  48  N.  W.  Rep. 
803 ;  Hazlehurst  v.  Bayard,  3  Yeates 
(Pa.)  152. 

Such  right  of  equitable  set-off  can- 
not be  affected  by  the  fact  that  there 
are  no  assets  other  than  the  judgment, 
and  that  the  estate  is  indebted  to  the 
administrator  for  costs  to  an  equal 
amount.  Wikel  v.  Garrison  (Io^^a 
1891),  48  N.  W.  Rep.  803, 

4.  Simson  v.  Hart,  14  Johns.  (N.  Y.) 
63.  And  see  Taylor  zk  Williams,  14 
Wis.  155. 

A  judgment  recovered  by  a  woman, 
while  sole,  against  A,  may  be  set  off, 
as  to  the  principal  and  interest; against 
a  judgment  recovered  by  A  against 
her  and  her  husband  personally,  for  a 
devastavit  committed  by  her  as  ad- 
ministratrix. Rutherford  v,  Crabb,  5 
Yerg.  (Tenn.)  112. 

A  proceeding  by  the  debtor  of  a 
decedent  to  set  off  a  judgment  against 
decedent,  against  one  obtained  by 
the  administrator  on  a  debt  due  the 
estate,  is  not  affected  by  the  insol- 
vency of  the  estate — such  judgment 
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where  judgments  exist  against  and  in  favor  of  any  of  the  parties 
severally,  the  demands  may  be  set  off  against  each  other.* 

A  creditor  may  set  off  a  judgment  against  several  joint 
debtors  against  a  judgment  against  him,  in  favor  of  one  of  such 
joint  debtors,  when  such  a  set-off  would  not  he  inequitable ;  *  and 
justice  may  require  a  several  judgment  to  be  set  off  against  a 
joint  judgment  recovered  by  the  debtor  against  the  creditor  to- 
gether with  others.^  The  rule  has  been  adopted  to  some  extent, 
however,  that  a  judgment  against  several  jointly,  and  one  due  to 
one  of  them  individually,  cannot  be  set  off  against  each  other, 
except  upon  some  equitable  ground,  such  as  the  insolvency  or 
non-residence  of  one  of  the  parties.* 

Judgments  in  favor  of  or  against  a  person  in  a  representative 
capacity  cannot  be  set  off  against  judgments  in  favor  of  or 
against  him  in  his  individual  capacity;  ^  though  where  a  trustee  is 

not  really  being  assets  in  the  hands  of 
the  administrator.  G^ick  v.  Dunham, 
115  Ind.  302.  4 

i.  Hutch  ins  v.  Riddle,  12  N.  H.  464; 
Russell  V.  Conway,  11  Cal.  93;  Allen 
V.  Hall,  5  Met.  (Mass.)  263;  Greene  v. 
Hatch,  12  Mass.  195;  Simson  t-.  Hart, 
14  Johns.  CN.  Y.)  63;  Conable  v. 
Bucklin,  2  Aik.  (Vt)  221 ;  Schoole  r. 
Noble,  I  H.  Bl.  23.  But  see  Palmer  v. 
Green,  6  Conn.  14. 

In  Prince  v.  Fuller,  34.  Me.  122,  it 
was  held  that  where  judgments-  are 
recovered  at  the  same'  term,  one  in 
favor  of  A  against  B  and  sureties,  and 
the  other  in  favor  of  B  against  A,  the 
court  will,  on  motion  of  B,  set  off  the 
one  against  the  other. 

In  Warren  v.  Wells,  i  Met.  (Mass.) 
80,  it  was  held  that  a  set-oflf  of  judg- 
ments should  be  allowed  where  the 
plaintiff  can  show  no  several  counter- 
demand,  but  that  it  will  not  be  allowed 
where  it  would  defeat  the  just  rights  of 
the  plaintiff  against  either  of  the  sev- 
eral defendants. 

2.  Conable  v.  Bucklin,  2  Aik.  (Vt.) 
221 ;  Colquitt  zk  Bonner,  2  Ga.  155; 
Hazlehurst  v.  Bayard,  3  Yeates  (Pa.) 
152;  Baker  T'.  Hoag,  6  How.  Pr.  (N.  Y.) 
201;  Graves  v.  Woodbury,  4  Hill  (N. 
Y.)  559;  40  Am.  Dec.  29(3;  Seligmann 
V,  Heller  Bros.  Clothing  Co.,  69  Wis. 
410;  Hanchett  v.  Gray,  7  Tex.  549. 

A  judgment  against  a  joint  defendant 
may  be  set  off  against  a  judgment  in 
his  favor  in  a  suit  in  which  he  was  sole 
plaintiff.  Ballinger  v.  Tarbell,  16  Iowa 
491;  85  Am.  Dec.  527;  Hutchins  v. 
Riddle,  12  N.  H.  464. 

But  although  a  plaintiff  may  re- 
ceive the  money  due  on  a  judgment  in 
favor  of  himself  and  several  other  co 


453 


plaintiffs,  he  cannot,  without  authority 
from  them,  set  off  a  judgment  due 
them  jointly  against  another  judgment 
held  by  the  defendant  in  such  joint 
judgment  against  himself  alone.  Cor- 
win  z'.  Ward,  35  Cal.  195 ;  95  Am. 
Dec.  93. 

3.  Conable  v.  Bucklin,  2  Aik.  (Vt.) 
221;  Goodenow  v.  Buttrick,  7  Mass.  140; 
Gould  V.  Parlin,  7  Me.  82 ;  Baker  v. 
Kinsey,  41  Ohio  St.  403. 

Where  A  obtains  a  judgment  against 
B  and  C,  and  at  the  same  term  B  re- 
covers a  judgment  for  a  large  sum 
against  A,  if  B  will  acknowledge  satis- 
faction of  the  amount  of  A's  judg- 
ment against  C  and  himself  in  part  of 
his  judgment  against  A,  the  court  will 
stay  A's  execution  and  give  B  and  C 
their  execution  for  the  balance.  Goode- 
now  V.  Buttrick,  7  Mass.  140. 

The  demands,  however,  though  one  of 
them  is  owned  by  the  applicant  for  a 
set-off  with  others,  must  be  mutual  as 
between  the  party  pleading  them  and 
the  owner  of  the  opposing  demand. 
Atkins  V.  Churchill,  19  Conn.  394. 

4.  Phelps  r.  Reeder,  39  III.  172; 
Francis  v.  Rand,  7  Conn.  221;  and  see 
Baker  v.  Kinsey,  41  Ohio  St.  403; 
Simson  z\  Hart,  14  Johns  (N.  Y.)  63. 

The  right  thus  to  depart  from  the 
general  rule  never  arises  until  judg- 
ment is  actually  entered  on  both  sides. 
Graves  v.  Woodbury,  4  Hill  (N.  Y.) 
559 ;  40  Am.  Dec.  296. 

In  Jeffries  z\  Evans,  6  B.  Mon.  (Ky.) 
119;  43  Am.  Dec.  158,  it  was  held  that 
one  member  of  a  firm  should  be  allowed 
in  equity  to  offset  his  own  judgment 
against  an  insolvent  debtor  seeking  to 
enforce  a  judgment  against  the  firm. 

6.  See  Tolbert  v.  Harrison,  i   Bailey 
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charged  as  a  debtor,  he  is  entitled  to  the  benefit  of  any  set-off^ 
legal  or  equitable,  in  his  own  right,  or  in  the  right  of  those  in 
privity  with  him,  and  in  whose  favor  the  debt  claimed  to  be  due 
from  the  trustee  could  in  his  hands,  be  made  available  by  way  of  set- 
off.^  And  judgments  in  favor  of  or  against  a  mere  nominal  party  to 
an  action  cannot  be  set  off  against  judgments  in  favor  of  oragain>t 
him,  in  actions  in  which  he  is  the  real  party  in  interest  ;'^  though 
such  a  set-off  may  be  had  in  such  case  by  or  against  the  equita- 
ble owner  of  real  party  in  interest.* 

6.  Judgments  for  Costs.— A  judgment  for  costs  in  favorofa 
defendant  may  be  set  off  against  a  judgment  for  damages  or 
costs  recovered  by  the  plaintiff  in  the  same  action.*  In  separate 
and  distinct  actions,  one  judgment  for  costs  may  be  set  off  against 


(S.  Car.)  599;  Hobbs  v.  Duff,  23  Cal. 
596;  Sellers  v.  Bryan,  2  Dev.  Eq.  (N. 
Car.)  358;  Fair  v.  Mclver,  16  East 
130. 

A  judgment  obtained  against  execu- 
tors upon  a  covenant  executed  by  the 
testator  in  his  lifetime,  cannot  be  set 
ofT  against  a  judgment  obtained  by  the 
executors  upon  a  bond  executed  to  them 
as  executors  since  the  death  of  the 
testator.  Crews  v.  Williams,  2  Bibb 
(Ky.)  263;  4  Am.  Dec.  701. 

In  Indiana  it  is  held  that  the  ques- 
tion as  to  whether  a  judgment  in  favor 
of  an  estate  ought  to  be  set  off  and  can- 
celed by  one  against  it,  is  not  affected  by 
solvency  of  the  estate  on  the  one  hand, 
or  its  insolvency  on  the  other.  C^ick 
V.  Durham,  115  Ind.  302;  Con  very  v. 
Langdon,  66  Ind.  311;  Carter  v. 
Compton,  79  Ind.  37. 

1.  Allen  V,  Hall,  5  Met.  (Mass.)  263; 
Hathaway  v.  Russell,  16  Mass.  473; 
Picquet  v.  Swan,  4  Mason   (U.  S.)  443. 

Where  a  trustee  has  goods  in  his  cus- 
tody, the  property  of  the  principal  de- 
fendant, and  in  their  nature  liable  to 
be  attached  by  process  of  law,  the 
question  whether  the  trustee  has  any 
right  to  set  off  claims  of  his  own  must 
depend  upon  whether  he  has  any 
lien,  legal  or  equitable,  upon  such 
goods,  or  any  right  as  against  the 
owner,  as  whose  property  they  are 
attached,  by  contract,  by  custom  or 
otherwise,  to  hold  the  goods,  or  to  re- 
tain possession  in  security  of  some  debt 
or  claim  of  his  own.  Allen  v.  Hall,  5 
Met.  (Mass.)  263. 

2.  See  Wright  v.  Cobleigh;  23  N.  H. 
^2\  Rowe  V.  Langley,  48  N.  H.  391; 
Hobbs  V.  Duff,  23  Cal.  596;  CoUett  v. 
Jones,  7  B.  Mon.  (Ky.)  586;  Wheeler 
V.  Raymond,  5  Cow.  (N.  Y.)  231;  9 
Cow.  (N.  Y.)   295;  Spencer  t'.  Barber, 
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5  Hill  .  M.  YO  «;6S;  Aiken  v,  Satterlee, 

I  Paigo  fN\  Y.)  289;  Fair  v.  Mclver, 
16  East  130, 

3.  Wright  r.  Cobleigh,  23  N,  il.  3:; 
Eaton  V.  Brown,  citrd  in  4  N.  H.  137; 
Eaton  r.  Brown,  ctled  in  6  N.  H,  iS; 
Bellmvji  i\  Smith,  9  N,  H.  285 ;  Rov^  e 
V.  Langley,  4S  X.  II.  391;  Hobbs:; 
Duff,  23  Cal,  ^96:    Russell  t\  Conwar, 

II  Cal.  93 ;  Wolf  V.  Beales.  6  S.  5£  R. 
(Pa.)  242;  9  Am.  Dec.  425;  Jacobs  t. 
Guier,  6  S.  X  R.  (Pa.)  44S;  Barrett :: 
Barrett,  8  Pick.  (Mass.)  342;  Fair:, 
McIvcr,  t6  East  130,  And  <.ee  Htid- 
kins  T.  Ward,  30  W.  Va.  204, 

Where  an  assignee  for  the  benefit  <>i 
creditor?  recovers  judgment  on  a  5uit 
brougln  bv  his  assignor,  defendant 
can  3tt  off  against  it  judgments  lor 
costs  recovered  by  him  after  the  ft&- 
signment  in  ^iiits  brought  previouslj 
againi^t  him  by  the  assignor.  Stiliings 
V.  Smith,  54  N.  Y.  Super.  Ct.  ^S8, 

A  judgment  in  favor  of  a  judge  oj 
probate^  in  a  suit  on  a  probate  bond 
brought  in  h\s  n«me,  for  the  benefit  of 
a  legatee,  against  an  executor  and  hi? 
surfitici^,  mav  be  set  oif  against  a  judg- 
ment recovered  by  the  executor,  in  hi& 
individuBl  capacity,  against  the  legs- 
tee.     Ba rrett  z'.  Barrett,  S  Pick.  < Mas*. ) 

342- 

In  Moody  f.  Towle,  5  Me.  41^,  a 
judgment  recovered  by  the  maker  t>t  .1 
note  against  the  payee  was  fet  v^ 
against  so  much  of  aiudgment  rtcvy 
ered  on  the  note  by  an  indorsee  as 
exceeded  all  the  just  claims  of  the 
indorsee  against  the  indorser,  the  nute 
having  been  transferred  as  collatenil 
security  for  such  ch\im. 

4.  Hurd  :■.  Fogg,  22  N.  H.  98;  Wil- 
lett  V,  Starr,  8  Johns.  (N.  Yj  123; 
Cooper  I'.  Bigalow,  i  Cow.  (N.Y.J 
206;   Garner   v,   Gladwin,    13   N.  Y. 
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another,*  and  judgments  for  damages  and  for  costs  may  be  set 
off  against  each  other.*  Where  different  claims  arise  in  the  course 
of  the  same  suit  or  in  relation  to  the  same  matter,  they  may  be 
arranged  and  offset  according  to  equity,  without  reference  to  the 
lien  of  the  solicitor.*  But  in  separate  actions,  although  technic- 
ally the  costs  belong  to  the  party,  yet  in  point  of  fact  they  be- 
long to  the  attorney,*  and  in  such  case  either  the  set-off 
will  be  denied  or  the  attorney's  claim  for  fees  and  disburse- 
ments will  be  first  required  to  be  settled,  and  the  balance  only  will 
be  deducted  from  the  judgment  in  favor  of  the  opposite 
party. ^     A  judgment  for  costs  which  is  uncollectible  on  account 


Week.  Dig.  9 ;  Porter  v.  Lane,  8  Johns. 
(N.  Y.)  357;  Spence  v.  White,  i  Johns. 
Cas.  (N.  Y.)  102;  Yorton  v.  Mil- 
waukee, etc.,  R.  Co.,  62  Wis.  367. 

Where  the  granting  of  costs  is  dis- 
cretionary, the  court,  on  giving  them 
to  a  party,  may  direct  them  to  be  set 
off  upon  a  judgment  held  against  him, 
and  another  bj^  the  adverse  party, 
although  such  joint  judgment  be  not 
the  subject  of  a  legal  set-off.  Whee- 
ler V.  Heermans,  3  Sandf.  Ch.  (N.  Y.) 
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1.  Sellick  V,  Munson,  2  Vt.  13;  Tay- 
lor IK  Williams,  14  Wis.  155;  Henry  v. 
Travelers'  Ins.  Co.,  35  Fed.  Rep.  15; 
Butler  V.  Inneys,  2  Stra.  891. 

Costs  are  incidental  and  accessory  to 
the  principal  debt,  and  follow  the  same 
rule  of  set-off.  The  only  exception  is 
when  the  attorney'  interferes  and  claims 
that  his  lien  for  costs  should  be  pro- 
tected.   Bartlett  v.  Pearson,  29  Me.  9. 

A  court  of  chancery,  however,  will 
not  set  off  costs  in  a  suit  in  chancery 
against  costs  in  a  suit  at  law,  between 
the  same  parties.  Wright  v.  Mudie,  i 
S.  k  S.  267,  and  see  Taylor  v.  Popham, 
15  Ves.  72. 

2.  See  Cooper  v.  Bigalow,  i  Cow. 
*{N.  Y.)  206;  Stillings  v.  Smith,  54  N. 
Y.  Super.  Ct.  488;  Scopfin  v.  Robin- 
son, 2  W.  Bl.  827. 

Where  it  is  proper  that  a  judgment 
be  set  off  against  a  note,  it  is  also  prop- 
er that  the  costs  recovered  in  the 
action  in  which  the  judgment  was 
rendered  should  be  set  off*in  like  man- 
ner.   Otcheck  V,  Hostetter,  77  Iowa  509. 

Where  there  are  several  suits  be- 
tween the  same  parties,  if  the  defend- 
ant has  judgrment  in  some,  and  the 
plaintiff  recovers  damages  in  others, 
the  costs  on  the  judgment  for  the  de- 
fendant may  be  set  off  against  the  dam- 
ages recovered  by  the  plaintiff,  but  not 
against  the  costs.  Deco/  v.  Bover,  3 
Johns.  (N.  Y.>  247. 


8.  Dunkin  v.  Vandenberch,  i  Paige 
(N.Y.)  622;  Portert;.  Lane, 8John6.(N. 
Y.)  357;  Cooper  v.  Bigalow,  i  Cow.  (N. 
Y.)  206;  Utica  Ins.  Co.  v.  Power,  3 
Paige  (N.  Y.)  365;  Mohawk  Bank  z\ 
Burrows,'  6  Johns.  Ch.  (N.  Y.)  317; 
Marshall  v.  Cooper,  43  Md.  46;  Levy 
V.  Steinbach,  43  Md.  212;  Gano  v. 
Chicago, etc.,  R.  Co., 60  Wis.  12;  Yorton 
V.  Milwaukee,  etc.,  R.  Co.,  62  Wis.  367; 
National  Bank  v.  Eyre,  8  Fed.  Rep. 
734.  But  See  Tunstall  v,  Winton,  31 
Hun  (N.  Y.)  219. 

A  motion  to  set  off  against  a  judg- 
ment the  costs  of  summary  proceed- 
ings after  judgment,  may  properly  be 
denied  where  the  objection  to  the  set- 
off is  the  attorney's  claim  to  a  lien  on 
the  costs  of  such  proceeding  after  judg> 
ment,  the  debtor  being  poor,  the  ex- 
istence and  protection  of  the  lien 
were  important  to  his  securing  the 
services  of  the  attorney.  Purchase  r. 
Bellows,. 9  Bosw.  (N.  Y.)  642. 

4.  Gihon  v,  Fryatt,  2  Sandf.  (N.  Y.) 
638 ;  Tunstall  v.  Winton,  31  Hun  (N. 
Y.)  219;  Marshall  v,  Meech,  51  N.  Y. 
140;  10  Am.  Rep.  572. 

5.  See  Gihon  v.  Fryatt,  2  Sandf.  (N. 
Y.)  638;  Bradt  v,  Koon,  4  Cow.  (N. 
Y.)  416;  Perry  v,  Chester,  53  N.  Y. 
240;  Dunkin  v.  Vandenbergh,  i  Paige 
(N.  Y.)  622;  Little  V.  Rogers,  2  Met. 
(Mass.)  478;  Carter  v.  Bennett,  6  Fla. 
214 ;  Terney  r.  Wilson,  45  N.  J.  L.  282  ; 
Devoy  z\  Boyer,  3  Johns.  (N  Y.)  247; 
Sellick  V.  Munson,  2  Vt.  13;  Payne  v. 
Webb,  29  W.  Va.  627;  Simpson  v, 
Brewster,  9  Paige  (N.  Y.)  245. 

In  Hill  V.  Brinkley,  10  Ind.  102, 
however,  it  was  held  that  where  one 
of  the  judgments  which  had  been  set 
off  against  each  other  had  been  as- 
signed, the  court  will  jiot  except  the 
amount  6f  a  lien  thereon  of  which  the 
assignee  had  no  notice  at  the  time  of 
taking  the  assignment. 

Some  of  the  cases  hold  that  the  at- 
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of  the  insolvency   of   the  defendant,  however,   may    be  set  off 
against  a  judgment  in  his  favor.* 

c.  Judgments  in  Different  Courts. — Formerly  judgments 
recovered  in  different  courts  could  be  set  off  against  each  other  in 
equity  only  ;  *  but  it  is  now  settled  that  mutual  judgments  may  be 
set  off  against  each  other  either  at  law  or  in  equity,  whether 
obtained  in  the  same  or  different  courts.*  Thus,  judgments  in 
different  districts  of  the  same  court  may  be  set  off  against  each 
other,*  and  a  judgment  of  an  inferior  court  may  be  set  off  against 
one  of  a  superior  court,*  and  a  judgment  in  the  courts  of  one 
of  the  States,  and  one  of  a  Federal  court,  or  of  a  court  of  a  sister 
State,  may  likewise  be  set  off  against  each  other.®  But  it  would 
appear  that  foreign  judgments  and  those  of  our  own  courts  can- 
not be  set  off  against  each  other,  foreign  judgments  not  being  in 
all  respects  conclusive  upon  the  parties.^ 

d.  Assigned  Judgments— (See  also  Judgments,  vol.  12,  p. 
58).— The  right  of  an  assignee  of  a  judgment  to  set  it  off  against 
a  judgment  held  by  the  judgment  debtor  against  him  is  recognized 


torney  trusts  to  the  reponsibility  of  his 
client,  and  his  right  must  be  subordi- 
nate to  the  equities  of  the  parties.  De 
Figaniere  v.  Young,  2  Robt.  (N.  Y.) 
670,  citing  Cragin  t».  Travis,  i  How. 
Pr.  (N.  Y.)  157;  Noxon  v.  Gregory,  5 
How.  Pr.  (N.  Y.)  339. 

1.  Crocker  v,  Claughly,  2  Duer  (N. 
Y.)  684;  Sanders  v.  Gillett,  8  Daly  (N. 
Y.)  183;  Henry  v.  Travelers'  Ins.  Co., 
35  Fed.  Rep.  15.  See  Butler  r.  Niles, 
26  How.  Pr.  (N.  Y.)  61. 

2.  Webster  r.  McDaniel,  2  Del.  Ch. 
297;  Palmateer  zk  Meredith,  4  J.  J. 
Marsh.  (Ky.)  74. 

Arkansas  statutes,  §  5173*  provide, 
that  judgments  for  the  recovery  of 
money  may  be  set  off  against  each  other 
by  an  order,  upon  motion,  when  both 
judgments  are  in  the  same  court,  or  in 
action  by  equitable  proceedings  in  the 
court  in  which  the  judgment  sought  to 
be  annulled  by  the  set -off  was  rendered, 
when  the  judgments  are  in  different 
courts. 

8.  Duncan  v.  Bloomstock,  2  McCord 
(S,  Car.)  318;  i3Am.Dec.  728;  Hooper 
V.  Brundage,  22  Me.  460;  Moody  v. 
Towle,  5  Me.  415;  Brown  v.  Hendrick- 
son,  39  N.  J.  L.  2^9;  Wright  v.  Cob- 
leigh,  23  N.  H.  32  ;  Hill  r.  Brinkley,  10 
Ind.  102;  Brewerton  v.  Harris,  i  Johns. 
(N.  Y.)  145;  Cooker.  Smith,  7  Hill 
(N.  Y.)  186;  Simpson  v.  Hart,  i  Johns. 
Ch.  (N.  Y.)  91;  Best  v.  Lawson,  i 
Miles  (Pa.)  11;  Wright  x/.  Mooney,  6 
Ired.  (N.  Car.)  22;  Sneed  v,  Sneed*  14 
Lea  (Tenn.)  13;  Rix  v.  Nevins,  26  Vt. 
384;  8  Bac.  Abr.  643. 
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In  Palmateer  z\  Meredith,  4  J.  J. 
Marsh.  (Ky.)  74,  the  rule  adopted  seems 
to  be  that  when  the  judgments  were  re- 
covered in  the  same  court,  they  may  be 
set  off  against  each  other  at  law  as  well 
as  in  equity,  but  that  when  recovered 
in  different  courts,  equity  only  has 
jurisdiction. 

4.  Noble  V,  Howard,  2  Hayw.  (N. 
Car.)  14. 

Judgments  recovered  in  one  count v 
of  North  Carolina  may  be  set  off  in 
another  county  in  an  action  of  assump- 
sit. Wright  V.  Mooney,  6  Ired.  (N. 
Car.)  22. 

6.  Duncan  v,  Bloomstock,  2  McCord 
(S.  Car.)  318;  13  Am.  Dec.  72S;  Hooper 
t'.  Brundage,  22  Me.  460;  Schantz  v. 
Kearney,  47  N.  J.  L.  56;  Coxe  z\  State 
Bank,  8  N.  J.  L.  172;  14  Am.  Dec.  417; 
Simson  v.  Hart,  14  Johns.  (N.  Y.)  75; 
Schemerhorn  v.  Schemerhom,  3  Cai. 
(N.  Y.)  190;  Ewen  v.  Terrv,  8  Cow. 
(N.  Y.)  126;  Kimball  v.  Munger,  2 
Hill  (N.  Y.)  364;  ThurstoutT'.  Same, 
2  W.  Bl.  826;  Barker  v.  Braham,  3 
Wils.  396. 

The  general  court  of  Kentucky  can- 
not set  off  a  judgment  in  that  court 
against  a  judgment  in  the  court  of  ap- 
peals, without  the  assent  of  the  holder 
of  the  judgment  in  the  latter  court. 
Tenant  v.  Marmaduke,  5  B.  Mon. 
(Ky.)  76. 

6.  Schantz  v.  Kearney,  47  N.  J.  L. 
56. 

7.  As  to  .conclusiveness  of  foreign 
judgments,  see  Judgments,  .  vol.  12, 
p.  58. 
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and  protected  by  the  courts,^  and  a  party  may  purchase  a  judg- 
ment for  that  particular  purpose  if  the  purchase  is  a  bona  fide 
transaction.*  But  a  judgment  must  be  owned  absolutely  by  the 
person  asking  to  set  it  off;  if  it  is  purchased  conditionally  the  set- 
off will  be  refused,*  and  a  set-off  cannot  be  had  when  the  normal 
assignee  is  a  mere  trustee  for  another.*  So  the  assignee  of  a 
judgment  takes  it  subject  to  rights  of  set-off  which  have  already 
attached,*  the  rule  that  an  assignee  can  have  no  rights  which  the 
assignor  did  not  have,  and  that  if  a  right  of  set-off  had  attached 
at  the  time  of  the  assignment,  the  assignee  must  take  the  demand 


1.  Chamberlin  v.  Day,  3  Cow.  (N. 
^•)  353?  People  v.  New  York,  13 
Wend.  (N.Y.)  649;  28  Am.  Dec.  495; 
Turner  v.  Satterlee,  7  Cow.  (N.  Y.) 
480;  Perry  v.  Cluster,  36  N.  Y.  Super. 
Ct.  228;  ^V right  v.  Cobleigh,  23  N.  H. 
32;  Jones  V.  Chalfant,  55  Cal.  505; 
Pattison  r.  Edmondston,  4  La.  Ann. 
157;  Sexton  V.  Lee,  i  HiU  (S.  Car.) 
378;  Wilson  V,  Reaves,  4  Sneed  (Tenn.) 

173- 

The  bona  fide  holder  of  a  judgment 
by  assignment  against  two  defendants 
is  entitled  to  have  a  judgment  re- 
covered against  him  by  one  of  such  de- 
fendants, after  such  assignment  set  off 
against  the  assigned  judgment,  even 
though  the  second  judgment  is  assigned 
to  a  third  person,  for  value,  without 
notice  of  the  assignment  of  the  first 
judgment  to  the  defendant  in  the  sec- 
ond judgment.  Brown  r.  Hendrickson, 
39  N.  J.  L.  239. 

2.  People  r.  New  York,  13  Wend. 
(N.  Y.)  649;  28  Am.  Dec.  495;  Ma- 
cauley  v.  U.  S.,  11  Ct.  of  CI.  694;  and 
see  Duncan  x>,  Bullock,  18  Tex.  541. 

An  insolvent  debtor  cannot  object  to 
want  of  consideration  for  the  assign- 
ment of  a  judgment  against  him,  which 
the  assignee  has  obtained  for  purposes 
of  set-off.  People  v.  New  York,  13 
W^ehd.  (N.  Y.)  649;  28  Am.  Dec.  495. 

Under  Alabama  Rev.  Code,  §  224,  a 
transferred  judgment  may  be  the  sub- 
ject of  a  set-off  in  the  hands  of  the 
owner,  whether  he  have  the  legal  title 
or  not.  Skipper  v.  Stokes,  42  Ala. 
255;  94  Am.  Dec.  646. 

Purcliasa  by  Adminlitrator. — An  ad- 
ministrator who  has  purchased  a  judg- 
ment against  a  plaintiff,  since  the 
rendition  of  the  judgment  against  him, 
for  a  debt  owing  by  the  intestate,  will 
not  be  allowed  by  the  court  in  the  ex- 
ercise of  its  equitable  powers  to  set  off 
such  judgment.  Hills  v,  Tallman,  21 
Wend.  (N.  Y.)  674. 

8.  People  V.  New  York,  13  Wend. 
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(N.  Y.)  649;  28  Am.  Dec.  495;  Gil- 
man  V,  Van  Slyck,  7  Cow.  (N.  Y.) 
469. 

A  judgment  entered  against  a  plain- 
tiff may  be  set  off  against  a  judgment 
obtained  by  the  plaintiff  against  the 
defendant,  though  such  first  judgment 
was  assigned  and  afterwards  reassigned 
to  the  defendant  without  consideration. 
Jacoby  v,  Guier,  6  S.  &  R.  (Pa.)  448. 

4.  People  t'.  New  York,  13  Wend. 
(N.  Y.)  649;  28  Am»Dec.  405;  Satter- 
lee V,  Ten  Eyck,  7  Cow.  (N.  Y.)  480. 
And  see  Jacoby  v.  Guier,  6  S.  &  R. 
(Pa.)  448. 

A  judgment  purchased  by  a  party, 
upon  condition  that  if  he  fails  to 
obtain  a  set-off,  the  assignment  shall 
be  void,  stipulating  that  the  assignee 
shall  be  indemnified  against  the  costs 
of  the  motion,  cannot  be  set  off.  Gil- 
man  T'.  Van  Slyck,  7  Cow.  (N.  Y.) 
469. 

5.  People  V,  New  York,'  13  Wend. 
(N.  Y.)  649;  28  Am.  Dec.  495;  Bush 
V,  Lathrop,  22  N.  Y.  535;  Dimock  r. 
Wilbur  (Supreme  Ct),  1  N.  Y.  Supp. 
205;  Cutts  V,  Guild,  57  N.  Y.  229; 
Hobbs  V.  Duff,  23  Cal.  596;  Ames  i'. 
Bates,  119  Mass.  397;  Hooper  v. 
Brundage,  22  Me.  460;  Brisbin  v.  New- 
hall,  5  Minn.  273. 

An  assignment  of  a  judgment  Con- 
veys merely  the  rights  which  the 
assignor  then  possesses,  but  does  not 
necessarily  draw  after  it  all  equities  of 
an  independent  nature.*  Davis  v.  Mil- 
burn,  3  Iowa  163. 

The  only  object  of  notice  to  a  debtor 
that  a  claim  against  him  has  been 
assigned,  is  to  put  him  on  his  guard 
against  dealing  with  the  assignor,  or 
perhaps  obtaining  other  demands 
against  him  on  the  belief  that  he  still 
continues  an  equitable  owner.  Graves 
V.  Woodbury,  4  Hill  (N.  Y.)  559;  40 
Am.  Dec.  296;  Terney  t'.  Wilson,  45 
N.  T.  L.  282. 

Where  there  are  judgments  in  the 
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cum  onere  with  the  right  still  clinging  to  it,  having  been  exten- 
sively adopted  ;  *  though  the  doctrine  that  the  rights  of  a  bona  fide 
assignee,  without  notice,  will  be  protected  and  that  a  set-off  will 
be  permitted  only,  when  it  will  infringe  on  no  other  right  of  equal 
grade  and  that  it  is  not  to  affect  an  equitable  assignee  for  value, 
prevails  in  many  courts.*  Generally  where  a  judgment  has  been 
assigned  to  the  attorney  who  recovered  it  in  good  faith  m  payment 
for  hi§  services  in  the  action,  a  judgment  held  by  the  judgment 
debtor  against  the  judgment  creditor,  of  which  the  attorney  had 


same  action  against  and  in  favor  of 
each  party,  the  assignee  of.  one  of  the 
judgments  is  charged  with  notice  of 
the  judgment  against  his  assignor. 
Irvine  r.  Myers,  6  Minn.  562. 

1.  Pierce  v.  Bent,  69  Me.  381 ;  Hooper 
V.  Brundage,  22  Me.  460;  Leathers  r. 
Carr,  24  Me.  351;  Hobbs  r.  Duff,  23 
Cal.  596;  McCabe  v.  Grey,  20  Cal.  509; 
Wright  xy.  Levy,  12  Cal.  257;  Porter  v. 


Liscom,  22  Cal.  430;  83  Am.  Dec.  76; 
"  ~  "  "  ""  ';  CaJ.  301;  Graves 
V,  Woodbury,  4  Hill   (N.   Y.)   559;  40 
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Am.  Dec.  296;  Cooper  v,  Bigalow,  i 
Cow.  (N.  Y.)  206;  Greene  v.  Hatch, 
12  Mass.  195;  Wells  v.  Clarkson,  5 
Mont.  336;  Hovey  v.  Morrell,  61  N. 
H.  9;  W)  Am.  Rep.  315;  Chase  v. 
Woodward,  61  N.  H.  79;  Brown  v. 
Hendrickson,  39  N.  J.  L,  239;  Merrill 
V.  Souther,  6  Dana  (Ky.)  305;  Jeffries 
V.  Evans,  6  B.  Mon.  (Ky.)  119;  43  Am. 
Dec.  158;  Gordon  v.  Rixey,  86  Va.  853; 
Langston  r.  Roby,  68  Ga.  406 ;  Yorton 
V.  Milwaukee,  etc.,  R.  Co.,  62  Wis.  367. 

Some  of  the  cases  seem  to  hold  that 
whether  or  not  a  judgment  against  an 
assignor  may  be  set  off  against  another 
judgment  in  the  hands  of  an  assignee 
depends  upon  whether  or  not  the 
assignee  took  the  judgment  with  the 
notice  of  the  facts  constituting  the  right 
of  set-off.  See  Irvine  v,  Myers,  6 
Minn.  562;  Hurst  v.  Sheets,  14  Iowa 
322;  Hovey  z».  Morrill,  61  N.  H.  9;  60 
Am.  Rep.  315;  Rowe  v,  Langley,  49 
N.  H.  395. 

An  assignee  of  a  judgment  is  deemed 
to  have  notice  of  all  matters  disclosed 
by  the  record,  and  proceedings  in  the 
action  in  which  the  judgment  was  ren- 
dered, and  where  that  judgment  or  the 
proceedings  therein  disclose  the  equita- 
ble right  of  set-off,  existing  in  favor  of 
the  defendants  against  the  plaintiff,  the 
assignee  cannot  claim  to  be  a  bona  fide 
purchaser.     Hobbs  xk  Duff,  23  Cal.  596. 

Notice  of  the  assignment  to  one  of 
the  defendants  is  notice  to  his  co- 
defendant,  they    being   liable   as  joint 


contractors*.  Smith  v.  Brown,  151 
Mass.  338. 

In  Henderson  r.  McVay,  32  Ala.  471, 
it  was  held  that  the  equity  of  the 
assignee  of  a  judgment  is^  inferior  to 
that  yf  the  judgment  debtor,  who  hoU* 
a  judgment  against  Ihc  assignor,  to 
have  the  judgment  set  off  against  each 
other,  unless  the  assignor  was  iniolvcnt 
at  the  lime  of  the  assignmMit. 

In  Connier  v.  Constantine,  5  N  .  V 
Supp.  177,  it  was  held  that  the  holufr 
of  a  judgment  might  ?et  it  off  against  - 
judgment  again&t  him  held  by  the  judii- 
ment  debtor  by  assignment,  even  though 
the  uftsignment  was  taken  merely  lor 
the  purpose  of  collection,  if  he  bid 
reason  to  suppose  and  did  suppo^  th«t 
the  assignment  wa^  absolute. 

2,  Goodwin  :-.  Richardson,  44  N<  Ht 
125;  Ramsey's  Appeal,  2  Watts  (Pa.) 
228;  27  Am,  Dec.  301;  Horion  r. 
Miller,  44  Pa,  St,  256;  Pheiffer  r. 
Harris,  u  flush  (Ky.)  400;  Primm  r. 
Ransom,  in  Mo.  444;  Gallaher  t'.  Pen- 
dleton, 5s  Iowa  142;  Bell  xk  Perry,  4J 
lown  36S;  Davis  r.  Milburn,  3  Iowa 
163*  Wright  -.  Cobleigb,  23  X.  H.  3:; 
Mervtne  i'.  Greble,  2  Pars.  Eq.  Cm, 
(Pa.)  171;  Duncan  r.  Blt>omstoct,  1 
McCord  f  S.  Cur.)  31S;  13  Am,  Dec.  7:8; 
Hill  r-.  Brinkley,  10  Ind.  105;  Led- 
yard  x\  Phillipe/^S  Mich.  204,  M acta* 
ley  7 .  U,  S.,  u  C't.  of  CI,  694. 

This  doctrine  is  usually  placed  upon 
the  ground  that  by  the  assignment  the 
requisite  mutuality  is  destroyed.  See 
caseF  above  cited.  ' 

Under  this  rule  it  is  a  good  repJit.i' 
tion  to  a  plea  in  set-off  of  a  judgment 
recovered,  that  the  whole  Judginent 
had  been  assigned  to  third  persons,  of 
which  notice  had  been  given  to  the 
jugdment  debtor.  Day  z\  Abbott,  15 
Vt.  61  J. 

In  Catron  r\  Croj^s,  3  Heisk,  (Tcnn.' 
584,  it  w  as  held  that  a  debt  due  from 
the  assignor  of  a  judgment  to  ihe  de- 
fendant in  the  judgment,  cannot  be  ^et 
off  by  bill  in  equity  against  a  bona pdt 


458 


Set-off  of  One  Judgment. 


SET-OFF. 


Bequieitei. 


no  notice,  will  not  be  set  off  against  it ;  ^  though  a  defendant  will 
be  allowed  to  set  off  a  judgment  in  his  favor  against  a  judgment 
in  favor  of  the  plaintiff,  which  had  been  assigned  to  his  attorney, 
where  the  plaintiff  is  shown  to  be  insolvent.*  Mutual  judgments 
will  be  set  off  against  each  other,  even  though  one  of  them  may 
have  been  fraudulently  assigned  for  the  purpose  of  preventing 
such  set-off.^  An  assignment  of  a  demand,  previous  to  the  entry 
of  judgment  upon  it,  transferring  a  legal  or  even  an  equitable  title 
to  it,  gives  the  assignee  a  superior  equity  to  that  of  a  party  claim- 
ing a  right  to  set  off  a  judgment  previously  recovered  against  the 
assignor,  and  prevents  the  right  of  set-off  from  accruing,*  and  there 


holderof  the  judgment,  without  notice, 
but  that  it  is  otherwise  at  law. 

1.  Simmons  v.  Reed,  31  S.  Car.  389; 
Terney  v,  Wilson,  45  N.  J.  L.  283; 
Riplev  V,  Bull,  19  Conn.  53;  Peckham 
V.  Bafcalow,  Hill  &  D.  Supp.  (N.  Y.) 
112;  Roberts  r.  Carter,  9  Abb.  Pr.  (N. 
Y.)  366,  note;  Zogbaum  v.  Parker,  55 
X.  Y.  120;  Mackey  v.  Mackev,  43 
Barb.  (N.  Y.)  58;  Ely  r.  Cooke,  28  N. 
Y.  365;  Rice  r.  Garnhart,  35  Wis. 
282;  contra^  when  the  attorney  takes 
the  assignment  with  notice  of  the 
equities.  Cooper  v.  Bigalow,  x  Cow. 
(N.  Y.)  206;  Daviason  v.  A 1  faro,  16 
Hun  (N.  Y.)  353;  Wells  v.  Elsam,  40 
Mich.  218. 

Though  the  lien  of  an  attorney  for 
his  costs,  on  the  judgment  recovered,  )& 
subject  to  the  right  of  set-off,  in  a 
proper  action  against  the  client  for  that 
purpose,  when  the  client  assigns  the 
judgment,  or  the  costs  accrued  and  to 
accrue  in  the  action,  to  his  attorney,  as 
security  for  his  costs,  the  opposite  party 
loses  his  right  of  set-off,  as  the  assign- 
ment becomes  operative  before  the 
right  of  set-off  attaches.  Firmenich  r. 
Bovee,  i  Hun  (N.  Y.)  535.  But  see 
Sanders  v.  Gillett,  8  Daly  (N.  Y.)  183. 

Some  of  the  cases  confine  this  rule  to 
assignments  made  to  the  attorney  be- 
fore the  right  of  set-off  had  attached. 
See  Simmons  v.  Reid,  31  S.  Car.  389; 
Levy  V.  Stein  bach,  43  Md.  212;  Rob- 
erts V.  Carter,  38  N.  Y,  107:  Robinson 
V.  Weeks,  6  How.  Pr.  (N.  Y.)  161;  Ely 
V.  Cooke,  28  N.  Y.  365;  Zogbaum  v, 
Parker,  6(3  Barb.  (N.  Y.)  341;  affirmed^ 
SS  N.  Y.  120;  Countryman  r.  Boyer,  3 
How.  Pr.  (N.  Y.)  386;  Nash  r.  Hamil- 
ton. 3  Abb.  Pr.  (N.  Y.)  3c; ;  Wood  v, 
Merritt,  45  How.  Pr.  (N.  Y.)  471; 
Wright  V.  Tread  well,  14  Tex.  255. 

An  agreement  between  an  attorney 
and  his  client  that  the  attorney  shall 
have  a  lien  upon  a  certain  judgment  to 
be  recovered   for   a   specified   sum,  as 


compensation  for  his  services,  consti- 
tutes a  valid,  equitable  assignment  of 
the  judgment  pro  tanto  which  attaches 
to  the  judgment  as  soon  as  entered. 
Terney  v.  Wilson,  45  N.  J.  L.  282. 

2.  Crocker  v.  Claughly,  2  Duer  (N. 
Y.)  684. 

The  assignee  of  a  bill  of  costs  due  to 
a  solicitor,  takes  it  subject  to  an  equita- 
ble right  of  set-off,  which  exists  against 
the  solicitor  at  the  time  of  the  assign- 
ment. Utica  Ins.  Go.  r.  Powell,  3 
Paige  (N.  Y.)  365. 

The  lien  of  the  attorney  is  lost  by 
an  assignment  of  the  claim,  and  it  is 
not  revived  by  a  subsequent  purchase 
of  the  judgment  by  the  attorney.  Chap- 
pell  V.  Dann,  21  Barb.  (N.  Y.)  17. 

8.  Hurst  V.  Streets,  14  Iowa  322; 
Hovey  v.  Morrill,  61  N.  H.  9;  60  Am. 
Rep.  315;  Cross  v.  Brown,  51  N.  H. 
1 186;  Russell  f.  Conway,  11  Cal.  93; 
Morris*  r.  Hollis.  2  Harr.  (Del.)  4; 
Roberts  v.  Carter,  38  N.  Y.  107;  Dun- 
can t'.  Bloomstock,  2  McCord  (S.  Car.) 
318;  13  Am.  Dec.  728;  and  see  Jacoby 
r.  Guier,6  S.  &  R.  (Pa.)  448;  Hickman 
V.  Hickman,  3  Harr.  (Del.)  511. 

An  assignment  of  a  judgment  upon 
condition  of  a  rescission  of  the  transfer, 
in  case  of  the  inability  of  the  assigned 
to  avoid  a  set-off,  is  not  such  a  transfer 
of  ownership  as  will  prevent  the  set-off. 
Butler  V.  Niles,  26  How.  Pr.  (N.  Y.)  61. 

An  attorney  who  has  not  given  no- 
tice of  his  lien  for  costs,  cannot  object 
that  an  assignment  of  a  judgment 
against  his  client,  taken  for  the  pur- 
pose of  making  a  set-off,  is  in  fraud  of 
his  lien.  People  v.  New  York,  13 
Wend.  (N.  Y.)  649;  28  Am.  Dec.  495. 

4.  Mackev  x'.  Mackey,  43  Barb.  (N. 
Y.)  58;  Gay  r.  Gay,  10  Paige  (N.  Y.) 
369;  Barber  r.  Spencer,  11  Paige  (N. 
Y.)  517;  Graves  v.  Woodbury,  4  Hill 
(N.  Y.)  ^59;  40  Am.  Dec.  29i3;  Hack- 
ett  r.  Connett,  2  Edw.  Ch.  (N.  Y.)  73; 
Prouty  r.  Swift,   10  Hun    (N.  Y.)  232; 
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can  be  no  right  of  set-off  of  the  judgments  until  both  exist.  Where 
a  judgment  is  assigned  therefor  before  the  judgment  against  the 
assignor  is  rendered,  a  set-off  will  be  denied.^ 

€,  Judgments  Upon  Which  Executions  Have  Issued.— 
That  an  execution  has  been  issued  upon  one  or  both  of  the  judg- 
ments sought  to  be  set  off  against  each  other,  is  no  ground  for  a 
denial  of  relief.*  But  when  the  judgment  debtor  is  arrested 
under  execution  against  the  person,  though  the  judgment  is  not 
thereby  absolutely  extinguished,  the  imprisonment  bars  the 
creditor  from  all  other  remedies  for  the  collection  of  the  debt 
while  the  debtor  is  in  custody.^ 

If  the  judgment  debtor  is  discharged  by  consent  of  the  com- 
plainant, his  judgment  is  extinguished  and  can  no  longer  be  con- 
sidered as  a  liquidated  demand  and  the  subject  of  a  set-off  r* 


fi farmed  in  64  N.  Y.  546;  Perry  f. 
Chester,  53  N.  Y.  243;  Robert  r.  Car- 
ti-r  38  N.*  Y.  107;  Nash  v.  Hamilton,  3 
Abb.  Pr.  (N.  Y.)  35;  Ferguson  v, 
Bassett,  4  How.  Pr.  (N.  Y.)  168:  Spen- 
cer V.  Barber,  «;  Hill  (N.  Y.)  568; 
Wellman  v.  Frost,  38  Hun  (N.  Y.) 
389;  Pignolet  V.  Geer,  19  Abb.  Pr.  (N. 
Y.)  267;  Wood  r.  Merritt,  45  How. 
Pr.  (N.  Y.)  471;  Terney  v,  Wilson,  45 
N.  T.  L.  382;  Pheiflfeir  v.  Harris,  11 
Bu^n  (Ky.)  400;  Makepeace  v,  Coates, 
8  Mass.  451 ;  Rowe  v.  Langley,  48  N. 
H.  391;  Goodwin  v,  Richardson,  44  N. 
H.  125;  Weaver  v.  Rogers,  44.  N.  H. 
112;  Williams  v.  Evans,  2  McCord  (S. 
Car.)  203;  Tolbert  v.  Harrison,  i 
Bailey  (S.  Car.)  599;  Duncan  v.  Bloom- 
stock,  2  McCord  (S.  Car.)  318;  13  Am. 
Dec.  728. 

In  Lammers  v,  Goodeman,  69  Ind. 
76,  however,  it  was  held  that  where  a 
cause  of  action  is  assigned  during  the 
pt^ndency  of  the  action  but  before  judg- 
ment, and  judgment  is  afterwards  ob- 
tained thereon,  a  judgment  in  favor  of 
the  judgment  debtor,  and  against  the 
judgment  creditor,  may  be  set  off 
a^'ainst  it,  when  the  assignment  of  the 
demand  was  taken  by  the  assignee 
with  notice  of  the  equity  of  set-off. 

Ttie  burden  of  proof  rests  upon  the 
assignee  of  a  demand  to  establish  that 
the  assignment  was  made  before  any 
ri'>ht  ofset-oflf  attached.  New  Haven 
Copper  Co.  v.  Brown,  46  Me.  418. 

Fraudulent  Assignments. — A  set-off  of 
ciue  judgment  against  another  is  not 
prevented  by  the  assignment  of  the 
df'mand  upon  which  the  latter  judg- 
ment was  rendered,  before  its  rendi- 
tion fraudulently  made.  Nothing  can 
be  claimed  in  a  court  of  equity  by  rea- 


son of  such  an  assignment.     Russell  v. 
Conway,  11  Cal.  93. 

1.  VVy  veil  i^.  Barwise,  43  Minn.  171; 
Mackey  v,  Mackey,  43  Barb.  (N.  Y.) 
58.  And  see  Smith  r.  Brown,  151  Mass. 
338;  Spencer  r.  Barber,  5  Hill  (N.  Y.) 
568. 

That  the  party  against  whom  the  off- 
set is  sought  is  insolvent,  is  immaterial 
unless  he  was  insolvent  at  the  time  of 
the  assignment.  Henderson  r.  McVav, 
32  Ala.  471. 

The  court  will  not  order  a  judgment 
ligainst  the  plaintiff,  which  has  been 
assigned  to  the  defendant,  to  be  set  off 
against  a  judgment  obtained  by  the 
plaintiff  against  the  defendant,  where 
the  plaintiff,  prior  to  the  assignment, 
has  conveyed  his  property  for  tJhe  ben- 
efit of  creditors.  Dunkin  v.  Calbraith,  i 
Browne  (Pa.)  47. 

2.  See  Meloy  v,  Howk,  32  Ind.  94; 
Dickinson  v,  Chism,  4  T.  B.  Men. 
(Ky.)  1;  Williams  r. Evans,  2  McCord 
(S.  Car.)  203;  Hanchctt  t-.  Gray,  7 
Tex.  549;  Simpson  v.  Huston,  14  Tex. 
476;  Yorton  r.  Milwaukee,  etc.,  R.  Co., 
62  Wis.  367. 

Set-off  after  judgment  saves  the  op- 
pressive and  ruinous  sacrifice  of  prop- 
erty.   Simpson  v.  Huston,  14  Tex.  476. 

8.  Bowe  T'.  Campbell,  63  How.  Pr. 
(N.  Y.)  170;  McGuinty  v.  Herrick,  5 
Wend.  (N.  Y.)  240;  Cooper  v,  Biga- 
low,  I  Cow  (N.  Y.)  206;  Koenig  r. 
Steckel,  58  N.  Y.  476. 

In  Utica  Ins.  Co.  v.  Power,  3  Paige 
(N.  Y.)  365,  it  was  held  that  the  simple 
fact  of  the  arrest  of  a  judgment  debtor 
under  execution  against  the  person  was 
not  sufficient  to  prevent  a  set-off  as  be- 
tween him  and  the  complainant. 

4.  Utica  Ins.  Co.  v.  Power,  3  Paige 


460 


Bet-off  of  One  Jadgment. 


SET-OFF. 


BequuiteB. 


but  if  a  defendant  in  execution  escapes,  the  plaintiff  is  remit- 
ted to  his  former  rights ;  the  imprisonment  is  no  longer  a  satisfac- 
tion and  the  judgment  may  be  again  used  as  a  set-off.* 

Where  two  parties  have  mutual  executions  against  each  other, 
either  party  is  entitled,  under  the  statutes  of  some  of  the  States, 
to  have  one  execution  set  off  by  the  sheriff  against  the  other  * 
The  foundation  of  the  judgments  upon  which  the  executions 
were  issued  is  immaterial.'  The  only  limitation  which  the  stat- 
ute  prescribed  to  a  set-off  of  executions  is  that  they  must  be  be- 
tween the  same  parties,*  and  that  they  must  belong  to  the  parties 
respectively  in  the  same  right.* 

An  assignment  of  one  of  the  executions  is  not  sufficient  to  pre- 
vent their  set-off  against  each  other,  or  to  justify  the  officer  in  re- 
fusing to  make  the  set-off.®  It  must  appear  that  one  of  the  exe- 
cutions has  been  lawfully  and  in  good  faith  assigned  before  the 
execution  creditor  under  the  other  execution  became  entitled  to 
the  sum  due  on  his  execution,  in  order  .to  prevent  it.'' 

The  lien  of  an  attorney  for  his  fees  and  disbursements  in  ob- 
taining the  judgment,  however,  is  paramount  to  the  rights  of  the 


(N.  Y.)  365;  Poucher  v.  HoUev,  3 
Wend.  (N.  Y.>  184;  Yates  v.  Van 
Rensselaer,  5  Johns.  (N.  Y.)  364. 

In  Williams  t^.  Evans,  2  McCord  (S. 
Car.)  203,  where  the  applicant  for  a 
setoff  had  seized  his  debtor  in  execu- 
tion, and  the  debtor  had  died  in  prison, 
after  which  the  application  to  set  off 
the  judgment  against  a  judgment  in 
favor  of  the  debtor  was  made,  the  appli- 
cation was  denied  upon  the  ground  that 
it  was  made  too  late,  the  judgment  in 
favor  of  the  debtor  having  been  in  the 
meantime  assigned  to  another. 

1.  McGuintv  t'.  Herrick,  5  Wend. 
(N.Y.)240.    * 

After  the  defendant  is  discharged 
from  prison  under  the  insolvent  act, 
the  judgments  may  also  be  set  off. 
Cooper  V,  Bigalow,  i  Cow.  (N.  Y.) 
206. 

2.  Shapley  T'.  Bellows,  4  N.  H.  347; 
Leathers  i*.  Carr,  24  Me.  351;  New 
Haven  Copper  Co.  z\  Brown,  46  Me. 
418;  Goodenow  r.  Buttrick,  7  Mass. 
140;  Jones  V,  Carpenter,  9  Met.  (Mass.) 
509;  Porter  V.  Leach,  13  Met.  (Mass.) 
4S2;  Ocean  Ins.  Co.  v.  Rider,  22  Pick. 
(Mass.)  210;  Lvon  v.  Smith,  66  Mich. 
676;  Culver  V.  Pearl,  i  Tyler  ( Vt.)  12. 

The  officer  is  required  to  make  such 
set-off,  even  though  one  of  the  execu- 
tions has  been  assigned  to  a  third  per- 
son, where  it  appears  that  both  demands 
had  existed  between  the  parties  long* 
anterior  to  the  assignment.  Leathers 
f.  Carr,  24  Me.  351. 


S.  Shapley  i».  Bellows,  4  N.  H.  347. 

4.  Shapley  v.  Bellows,  4  N.  H.  347; 
New  Haven  Copper  Co.  v.  Brown,  46 
Me.  418;  Jones  v.  Carpenter,  9  Met, 
(Mass.)  509. 

5.  Shapley  v.  Bellows,  4  N.  H.  347; 
New  Haven  Copper  Co.  v.  Brown,  46 
Me.  418;  Jones  v»  Carpenter,  9  Met. 
(Mass.)  509. 

That  one  of  the  executions  is  in  favor  ' 
of  an  executor  or  administrator  is  im- 
material if  the  other  is  against   him  in 
thesame'capacity.    Jones  v.  Carpenter, 

9  Met.  (Mass.)  509.  • 

6.  Porter  v.  Leach,  13  Met.  (Mass.) 
482 ;  New  Haven  Copper  Co.  v. 
Brown,  46  Me.  41S;  Leathers  v.  Carr, 
24  Me.  351. 

It  would  appear  that  an  assignment 
made  for  the  mere  purpose  of  defeat- 
ing the  right  of  set-off  is  insufficient. 
Porter  f.  Leach,  13  Met.  (Mass.)  482. 

After  the  executions  have  been 
set  off  and  returned  satisfied,  it  is  too 
late  to  raise  the  objection  that  one  of 
them  has  been  assigned,  Lyon  v. 
Smith,  66  Mich.  676. 

T-  Porter  v.  Leach,  13  Met.  (Mass.) 
482 ;  New  Haven  Copper  Co.  v. 
Brown,  46  Me.  418;  Primm  v.  Ransom, 

10  Mo.  444;  Perkins  t'.  Thompson,  3 
N.  H.  I4S  ;  Goodwin  v.  Richardson, 
44  N.  H.   125. 

The  time  of  the  delivery  of  an  exe- 
cution to  an  officer  is  to  be  deemed  to  be 
the  time  ."it  which  the  execution  cred- 
itor  becomes   entitled   to   the   money 
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parties  to  have  their  mutual  executions  set  off  against  each  other, 
and  will  not  be  discharged  or  affected  by  such  set-off,*  The  gen- 
eral,  though  not  universal  rule,  is  that  it  is  obligatory  upon  the 
officer  to  make  the  set-off  when  he  is  so  requested  by  either  judg- 
ment* creditor,  if  the  law  allows  it,  and  that  he  wiH  render  himself 
liable  by  a  refusal  to  do  so/-*  But  if  there  is  reasonable  appre* 
hension  of  danger  in  proceeding  to  act,  the  officer  may  require  an 
indemnity  from  the  consequences  attendant  upon  making  such 
set-off.3 

4.  Intervening  Eights  of  Third  Partiei— (See  also  Attornev 
AND  Client,  vol.  i,  p.  942).— When  the  equitable  rights  of  third 
parties  would  be  affected  by  an  offset  of  judgments  it  is  not 
to  be  made  to  the  injury  of  intervening  rights  honestly  acquired.'* 
The  rights  of  bona  Jide  assignees  of  one  of  the  judgments  are 
sometimes  considered  as  within  this  rule»^  and  the  lien  of  the  at* 
torney  for  his  costs  and  disbursements  of  the  suit  is  paramount 
to  the  claim  of  the  adverse  party  to  set  off  a  judgment  recovered 
against  the  client  in  another  suit.*^     The  courts  will  sustain  the 


due  thereon.     Primm  v.   Ransom,   lo 
Mo.  444. 

1.  Shapley  v,  Benows,  4  N.  H.  347  ; 
Dunklee  v.  Locke,  13  Mass.  525 ;  Jont? 
T,  Carpenter,  9  Met.  <Mass.)  509. 

Counsel  Fees  Mot  Included. — In  the 
case  of  a  set-off  either  of  judgments  or 
of  executions,  the  lien  of  the  attorney 
for  his  fees  and  disbursements  therein, 
does  not  extend  to  council  fees,  but 
only  to.  attachable  costs.  Ocean  Ins. 
Co.  T'.  Rider,  22  Pick.  (Mass.)  210. 

2.  Leathers  x'.  Carr, -24  Me.  351; 
New  Haven  Copper  Co.  v.  Brown,  46 
Me.  4^8;  Porter  t*.  Leach,  13  Mel, 
(Mass.)  482;  Goodenow  v.  Buttrick,  7 
Mass.  140. 

That  he  is  nbt  obliged  to  do  so,  see 
Anonymous,  Brayt.  (Vt.)  118;  and  see 
Gould  V.  Parlin,  7  Me.  82.    • 

An  officer  must  have  the  writs  in  hk 
possession  as  such,  and  be  authorize^i 
and  obliged  to  obey  them.  •  Where  one 
of  the  writs  is  in  the  hands  of  the  coro- 
ner, therefore,  and  the  other  in  the 
hands  of  the  sheriff,  a  ^et-off  between 
them  cannot  be  compelled.  Goodenow 
V.  Buttrick,  7  Mass.  140. 

In  Alabama  the  sheriff  is  held  to  be 
incompetent  to  determine  when  one 
execution  should  be  set  off  agatn§t 
another.     Brazeal  v.  Smith,  5  Ala.  206. 

S.  Leathers  v.  Carr,  24  Me.  351. 

The  officer  in  order  to  protect  him- 
self must  give  notice  of  a  reasonable 
apprehension  of  danger  to  the  creditor 
in  order  to  enable  him  to  furnish  in- 
demnity.   Leathers  v.  Carr,  24  Me.  35 1 . 


In  Gould  -'.  Parlin,  7  Me.  82,  it  was 
held  that  where  a  party  has  once  ap- 
plied to  the  discretion  of  the  court  b? 
motion  to  &el  off  one  iudgmenl  again?! 
another,  which  application  was  refused, 
after  a  full  hearing  on  the  merit*,  he 
cannot  afterwards  maintain  an  action 
agaii>«it  the  sherifT  to  whom  both  execu- 
tions have  been  delivered,  for  refusing 
to  set  off  the  executions  against  each 
other. 

4,  Ames  v.  Bates,  119  Mass.  397; 
Greene  -\  Hatch,  12  Mass,  19^;  Gav  v 
Gay,  10  Paige  (K.  Y.)  369;  Ramsey's 
Appeal.  2  Watts  (Pa.)  3^8;  27  Am, 
Dei".  301, 

Third  persona  cannot  take  advan- 
tage of  an  irregularity  in  the  assign- 
ment of  a  judgment,  however,  \vhrre 
the  a^ssignor  has  made  no  objection. 
Ramsey'si  Appeal,  2  Watts  (Pa,)  2:^ 
27  Am'  Dec,  301, 

B,  Sec,   in/ra^   this    title,    Afsi^fif^ 

©,  Gridley  v.  Garrison,  4  Paige  (N* 
Y.J  647;  Ffrj^qson  7*,  Bassett,  4  How. 
Pr.  (N.  Y.)  170;  Devov  r,  Boyer.  ; 
Johns.  (N,  YJ  247;  Cole  v.  Grant  i 
Cai,  fN.  Y,)  105;  Zogbaum  t\  Parker* 
t:,^  N.  Y.  120  f  Carter  -\  Bennett,  6 
Fla,  214;  Leavenson  t',  Lafontane,  3 
Kan,  523;  Dunklee  r\  Locke.  13  5fa?^. 
525  ;  Barrett  t\  Barrett,  8  Pick. (Mas*  J 
342:  Shapley  z\  Bellows,  4  N.  H.347. 
,  The  court  will  protect  an  attorney's 
lien  to  the  same  extent  as  the  right  of 
an  assignee,  Bradt  r .  Koon,  4  Cow, 
(N\  Y.)  416, 
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lien  of  the  attorney  whenever  it  can  be  done  without  infring- 
ing upon  the  Statute  of  Set-ofif ;  *  but  if  the  case  be  within  the 
words  or  the  spirit  of  the  act,  the  courts,  upon  bill  filed,  must 
abide  by  it.*  Where  the  question  arises  upon  pleadings  in  a  suit, 
the  rules  of  law  must  govern,  but  where  the  application  is  to  the 
discretion  of  the  court,  it  will  be  decided  as  shall  be  just  and  equi- 
table.* Where  the  adverse  judgments  are  rendered  in  the  same 
cause,  however,  or  where  they  arise  out  of  the  same  transaction 
or  with  relation  to  the  same  subject-matter,  the  attorney's 
lien  extends  only  to  the  clear  balance  resulting  from  the  equities 
between  the  parties,  and  the  set-off  may  be  made  without 
reference  to  it ;  *  though  the  attorney's  lien  for  cost  recovered 
will  not  be  suspended  or  satisfaction  of  the  judgment   delayed 


In  an  action  to  set  off  judgments  by 
a  plaintiff  as  assignee  of  the  3udgment, 
he  cannot,  even  if  entitled  to  set  off  his 
judgment  against  that  of  the  defendant, 
make  use  of  it  to  defeat  the  incidental 
claims  for  costs,  growing  out  of  any 
legal  proceedings  to  collect  the  de- 
fendant's judgment,  instituted  before 
the  assignment  of  the  plaintiff's  judg- 
ment to  him.  Butler  t'.  Niles,  26  How. 
Pr.  (N.  Y.)  61.  And  see  Brisley  v. 
Jones,  5  N.J.  Eq.  512. 

1.  Sweet  f.  Bartlett,  4  Sandf.  (N.  Y.) 
661;  Martin  v,  Kanouse,  9  Abb.  Pr. 
(N.  Y.)  370,  note;  17  How.  Pr.  (N. 
Y.)  146;  Nash  V,  Hamilton,  3  Abb. 
Pr.  (N.  Y.)  35;  Peckham  x\  Barcalow, 
Hill  &  D.  Supp.  (N.  Y.)  112;  Ward  v, 
Wordsworth,  i  E.  D.  Smith  (N.  Y.) 
598;  Van  Pelt  r.  Boyer,  8  How.  Pr. 
(X.  Y.)  319;  De  Figaniere  v.  Young,  2 
Robt.  (N.  Y.)  670;  Creighton  v.  In- 
gersoU,  20  Barb.  (N.  Y.)  541;  Hooper 
V.  Brundage,  22  Me.  460. 

In  Michigan  an  appeal  in  equity  to 
obtain  an  offset  of  a  judgment  will' not 
lie,  unless  it  shows  that  the  amount  in- 
volved after  satisfying  any  proper  claim 
of  the  attorneys,  exceeds  $100.  Wells 
V.  Elsam,  40  Mich.  218. 

2.  Nicoll  V.  Nicoll,  16  Wend.  (N. 
Y.)  446;  Martin  v.  Kanouse,  9  Abb. 
Pr.  (N.  Y.)  370,  note;  17  How.  Pr.  (N. 
Y.)  146;  Firmenich  v.  Bovee,  i  Hun 
(X.  Y.)  ^32;  Roberts  v.  Carter,  24 
How.  Pr.  *(N.  Y.)  44;  Brooks  v.  Han- 
ford,  15  Abb.  Pr.  (N.  Y.)  342  ;  Havden 
V.  Mcbermott,  9  Abb.  Pr.  (N.  Y.')  14; 
Perrv  v,  Chester,  36.  N.  Y.  Super.  Ct. 
228; 'Smith  V,  Chenowetfi,  12  Civ.  Pro. 
Rep.  (N.  Y.)  89;  Mohawk  Bank  v. 
Burrows,  6  Johns.  Ch.  (N.  Y.)  •317; 
People  f.  New  York,  13  Wend.  (N. 
Y.)649;  28  Am.  Dec.  495;  Porter  v. 
Lane,  8  Johns.  (N.  Y.)  357.     But  see 


Gridley  r.  Garrison,  4  Paige  (N.  Y.) 
647;  Dunkin  v.  Vandenbergh,  i  Paige 
(N.  Y.)  622  ;  Shirts  v.  Irons,  54  Ind.  13. 
•  Although  on  motion  to  set  off  judg- 
ments, courts  can  protect  their  officers 
by  refusing  to  set  them  off,  so  as  to  de- 
feat an  attorney's  lien  for  his  costs,  yet, 
it  is  fully  settled  that  the  statute  re- 
specting set-offs  overrides  the  lien  of 
an  attorney.  De  Figaniere  v.  Young,  2 
Robt.  (N.  Y.)  670.  And  see  cases 
above  cited. 

An  attorney  who  obtained  a  judg- 
ment and  afterwards  became  the  owner 
of  it,  cannot  interpose  his  lien  for  costs 
and  disbursements  as  an  objection  to 
the  set-off  of  another  judgment  against 
it.  It  cannot  be  held  that  a  party  has 
a  lien  upon  what  is  his  own.  Carev  v. 
Chester,  36  N.  Y.  Supr.  Ct.  228. 

S.  Gihon  r.  Fryatt,  2  Sandf.  (N.  Y.) 
638;  Martin  v.  Kanouse,  9  Abb.  Pr. 
(N.  Y.)  370,  note;  17  How.  Pr.  (N.  Y.) 
146;  Davison  v.  Alfaro,  16  Hun  (N, 
Y.)  360;  Perry  v.  Chester,  36  N.  Y. 
Super.  Ct.  228. 

Under  the  Iowa  statute,  the  lien  of 
an  attorney  upon  moneys  in  the  hands 
of  an  adverse  party,  attaches  only  from 
notice  to  such  party,  and  where  the 
right  to  set  off  a  judgment  recovered 
in  one  action  against  that  recovered  in 
anothjer  between  the  same  parties 
arises  before  such  notice,  it  is  superior. 
Hurst  V.  Sheets,  21  Iowa  501. 

4.  Mohawk  Bank  v.  Burrows,  6 
Johns.  Ch.  (N.  Y.)  317;  Utica  Ins.  Co. 
V.  Power,  3  Paige  (N.  Y.)  365;  Porter 
V.  Lane,  8  Johns.  (N.  Y.)  357;  Prince 
t'.  Fuller,  34  Me.  122  ;  Yorton  v,  Mil- 
waukee, etc.,  R.  Co.,  62  Wis.  367. 

This  seems  to  be  the  rule,  even 
though  an  assignment  of  the  judgment 
has  been  made  to  the  attorney  to  se- 
cure  him  for   his   disbursements   and 


463 


Set-off  of  Ono  Jndgmont. 


SET-OFF. 


How  £lLfOTC«i 


until  an  unliquidated  claim  of  the  opposite  party  can  be  ascer^ 
tained,  and  a  balance  finally  struck  between  the  parties,* 

6.  Set-off;  How  Enforced. — The  set-off  of  mutual  judgments  may 
be  enforced  either  by  action  instituted  for  that  purpose,  or  by 
motion  made  in  the  proper  court ;  *  and  the  jurisdiction  of  a  court 
of  iaw  to  direct  a  set-off  is  concurrent  in  most  cases  with  that  of 
a  court  of  equity.*  Where  a  complicated,  intricate  state  of  facts 
is  presented,  however,  a  motion  for  a  set-off  in  a  court  of  law  will 
be  denied,  and  the  parties  will  be  left  to  obtain  their  rights  in 
equity  ;**  and  it  will  not  be  allowed  on  motion  in  a  court,  either 
of  law  or  of  equity,  where  one  of  the  demands  sought  to  be  set  off 
has  not  been  liquidated  by  judgment,^  Upon  a  bill  in  equity, 
or  an  action  at  liw  to  obtain  a  set-off,  the  attorney's  lien  cannot 
be  regarded,  but  on  motion  it  may  ;  ®  and  a  court  of  law  frequently 
refuses  to  interfere  on  motion  in  cases  in  which  by  action  the 


advances.     Yorton  v.  Milwaukee,  etc., 
R.  Co  ,  62  Wis.  367. 

1.  Mohawk  Bank  v.  Burrows,  6 
Johns.  Ch.  (N.  Y.)  317;  Ainslie  v, 
Boynton,  2  Barb    (N.  Y.)  258. 

The  costs  in  one  suit  wiU  not  be  set 
off  against  a  judgment  recovered  in 
another  suit  between  the  same  parties, 
to  the  prejudice  of  the  attorney  to 
whom  the  cost  belonged,  when  they 
were  unliquidated  when  the  right  of 
set-ofT  attached.  Ainslie  v.  Boynton, 
2  Barb.  (N.  Y.)  258. 

2.  Stilwell  r.  Carpenter,  59  N.  Y. 
414. 

The  party  claiming  the  set-off  has 
his  election  to  seek  relief  in  chancery 
subject  to  appeal,  or  he  is  at  liberty  to 
apply  to  the  summary  discretion  of  a 
court  of  law  not  subject  to  a  writ  of 
error.  Simson  f.  Hart,  14  Johns.  (N. 
Y.)  63. 

A  proceeding  to  have  one  judgment 
set  off  against  another,  based  on  a  mo- 
tion in  writing  in  the  nature  of  a  com- 
plaint, is  a  summary  proceeding,  and 
may  be  commenced  and  proceeded 
with  as  on  a  motion.  No  formal 
pleadings  are  necessary,  but  the  parties 
may  mutually  resort  to  formal  plead- 
ings to  present  questions  of  law  for 
decision.  Quick  r.  Durham,  115  Ind. 
302 ;  Brooks  v.  Harris,  41  Ind.  390. 

8.  Gridley  v.  Garrison,  4  Paige  (N. 
Y.)  647;  Simson  v.  Hart,  14  Johns.  (N. 
Y.)  63. 

A  court  of  equity  may  order  a  set-off 
of  one  judgment,  rendered  in  a  court 
of  law  against  another.  Buckmaster 
r.  Grundy,  8  111.  626. 

In  ordinary  cases,  an  application  to 
the  equity  powers  of  a  court  of  law  is 


a  more  cheap  and  expeditious  remedj 
than  an  actiun  in  equity,  and  in  ruLh 
cases  while  a  court  of  equity  will  en- 
tertain an  action  for  f^uch  relief.  Ap- 
plication to  that  court  will  be  dificour- 
aged  by  refusing  cost  to  thecoraplaini. 
Gridley  v.  Garrij^on,  4  Paige  (NY.) 
647. 

4.  Story  r.  Patten,  3  Wend-  (N.  Y.) 
331 ;  Wright  t.  Cobleigh,  23  N.  U.  ii\ 
Holmes  r.  Robinson,  4  Ohio  90;  Taj* 
lor  r.  Williainp,  14  Wis.  155- 

Such  an  application  will  be  granted 
on  motion  only  when  no  long  examina- 
tion of  the  facU  is  necessary.  Taylur 
r.  Williams,  14  Wis.  155. 

In  Hobbs  r,  Uuff,  23  Cal.  596,  it  was 
held  that  where  the  parties  to  tnt> 
judgments  are  not  the  same,  a  court  of 
common-law  jurisdiction  cannot  set  fff 
one  against  the  other,  but  a  court  of 
equity  will  look  beyond  the  nominal 
to  the  real  parties  in  interest  and  ad- 
judicate the  rights  of  the  partieii  ac- 
cordingly. 

6.  Davidson  t,  Alfnro,  16  Hun  X, 
Y.)  353 ;  Pignolet  v.  Geer,  19  Abb. 
Pr.  (N.  Y.)  264.  See  also  Dunkin  :% 
Vandenburgh,  [  Paige  (N.  Y.)  622, 

In  Allnut  I.  Winn.  3  J.  J.  Marih. 
(Ky.)  304,  it  was  held  that  a  court  of 
equity  cannot  .^et  off  one  judjEjmcnt 
against  another,  unless  there  be  some 
connection  between  the  transactions  on 
which  the  judgments  were  rendered, 
or  unless  the  set-off  cannot  be  enforced 
by  legal  mean^. 

6.  Purchase  -■.  BeUowsi,  iGAbb.  Pr. 
(N.  Y.)  10;-  Nicoll  r.  Xicoll.  i6 
Weild.  (N.  Y.)  446;  Martin  r. 
Kanouse,  9  Abb.  Pr.  (N*  Y.)  ^70,  note; 
17   How.   Pr.  (N.  Y.)    146;  Ainslie  r. 
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relief  sought  would  be  granted  as  a  matter  of  strict  statutory- 
right. *  A  decision  of  a  court  of  law  upon  a  summary  application 
to  its  equity  powers  for  a  set-off,  does  not  preclude  chancery  from 
examining  the  question,  nor  is  chancery  concluded  where  a  new 
fact  is  disclosed,  which  was  not  presented  to  the  court  of  law.* 
That  a  party  has  neglected  an  opportunity  to  set  off  a  judgment, 
or  the  subject-matter  thereof  upon  a  trial  in  which  it  was  available, 
is  no  ground  for  a  refusal  of  a  motion  to  set  off  the  judgment 
against  another.^ 

a.  Motion,  When  and  Where  Made.— A  judgment  debtor, 
who  has  a  judgment  against  his  creditor,  ought  to  avail  himself 
of  the  earliest  opportunity  to  make  his  application  for  a  set-off.* 
If  he  delays  until  the  interests  of  third  persons  become  involved, 
the  application  will  be  denied ;  ^  but  if  no  such  interests  inter- 


Bojnton,  2  Barb.  (N.  Y.)  2^8;  Perry 
r.  Chester,  36  N.  Y.  Super.  Ct.  228. 

A  right  to  set  oflf  a  judgment  in 
favor  of  A  against  B,  against  a  judg- 
ment in  favor  of  B  against  A,  cannot 
be  asserted  by  motion  on  behalf  of  A, 
where  it  appears  that,  before  B*s  judg- 
ment was  obtained,  he  assigned  his 
claim  to  a  third  person.  If  A  has  any 
equities,  they  can  only  be  enforced  by 
action,  not  by  motion.  Swift  t'. 
Prouty,  64  N.  Y.  545. 

Asaignment  Pending  LiUgation. — A 
debt  absolutely  assigned  to  a  stronger 
pending  litigation  thereon  and  before 
judgment,  cannot  be  set  off  against 
another  debt  on  motion ;  but  in  an 
action  brought  for  that  purpose  such 
a  set-oflF  may  be  allowed.  Pignolet  v. 
Geer.  19  Abb.  Pr.  (N.  Y.)  264. 

1.  Purchase  r\  Bellows,  16  Abb.  Pr. 
(N.  Y.)  105. 

2.  Simson  v.  Hart,  14  Johns.  (N.  Y.) 
63;  Pignolet  V.  Geer,  19  Abb.  Pr.  (N. 
V.)  264;  Gridley  r.  Garrison,  4  Paige 
(N.  Y.)  647;  Scott  V.  Rivers,  i  Stew. 
&  P.  (Ala.)  19;  21  Am.  Dec.  646. 

The  decision  of  the  court  is  not  sub- 
ject to  review  and  is  not  res  ad  judicata. 
People  r.  St.  Joseph  Co.,  39  Mich.  21. 

CoUateral  Attack.— The  validity  of  a 
judgment  sought  to  be  set  off  cannot 
be  impeached  upon  the  application  for 
the  set-off.  Porter  v.  Liscom,  22  Cal. 
430;  83  Am.  Dec.  76;  Skrine  v.  Sim- 
mons, 36  Ga.  402 ;  91  Am.  Dec.  771, 
if  rendered  by  a  court  of  competent 
jurisdiction.  Skrine  r.  Simmons,  36 
Ga.  402;  91  Am.  Dec.  771. 

8.  Mason  r.  Knowlson,  i  Hill  (N. 
Y.)  218;  Russell  i».  Conway,  11  Cal. 
93;  Hobbs  r.  Duff,  23  Cal.  596.  But 
see    Dunkin   v,   Calbraith,    i    Browne 


(Pa.)  47;  McLean  v.  Bindley,  114  Pa. 
St.  559. 

Where  a  creditor,  after  obtaining 
judgment,  becomes  insolvent,  equity 
will  compel  the  allowance  of  any  set- 
off which  the  debtor  may  have  against 
him,  although  it  existed  when  the  suit 
was  brought  and  judgment  rendered, 
if  not  litigated  therein.  Chicago,  etc., 
R.  Co.  V,  Field,  86  III.  270. 

In  McGraw  v,  Pettibone,  10  Mich. 
530,  however,  it  was  held  that  a  bill  to 
have  a  set-off  allowed  to  a  decree  in 
equity,  cannot  be  sustained  where  the 
demands  sought  to  be  set  off  would  have 
constituted  a  defense  in  the  former 
chancery  suit,  where  it  is  not  alleged 
that  the  facts  upon  which  the  set-o^  is 
claimed   were  then  unknown. 

4.  Williams  r.  Evans,  2  McCord  (S. 
CarJ  203;  Duncan  v,  Bloomstock,  3 
McCord  (S.  Car.)  318;  13  Am.  Dec. 
728. 

Motion  Papers. — Where  a  motion  is 
made  to  set  off  judgments,  the  moving 
papers  should  be  entitled  in  all  the 
causes  which  contain  the  judgments  to 
be  set  off,  whether  in  the  court  in 
which  the  motion  is  made,  or  in  some 
other  court.  Alcott  v.  Davison,  2  How. 

Pr.  (N.Y.)44. 

5.  Williams  r.  Evans,  2  McCord  (S. 
Car.)  203;  Duncan  v,  Bloomstock,  2 
McCord  (S.  Car.)  318;  13  Am.  Dec. 
728. 

Leave  to  issue  execution  on  a  judg- 
ment should  not  be  granted  after  the 
lapse  of  five  years  from  its  rendition, 
where  it  appears  that  the  judgment 
debtor  holds  a  judgment  against  the 
party  making  the  application  greater 
in  amount  than  that  on  which  the 
application   is  based.      The  applicant 
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vene,  it  would  appear  that  the  application  might  be  made  at  any 
time  while  the  judgments  remain  valid  and  subsisting  demaadsJ 
The  application  cannot  be  made  in  a  court  other  than  that  in 
which  one  of  the  judgments  was  rendered.*  Where  the  judg* 
ments  were  rendered  in  different  courts,  the  application  must  be 
made  to  the  court  in  which  the  judgment  adverse  to  the  appli- 
cant was  rendered,*  that  court  having  control  over  the  judgment 
and  the  applicant  having  the  power  to  credit  or  satisfy  his  judg- 
ment against  his  judgment  debtor.* 

SETTLE. — To  make  a  settlement ;  *  to  fix  ;  ®  to  settle  or  deter- 


should  be  left  to  an  action  upon  his 
judgment,  in  which  action  a  debtor 
could  avail  himself  of  his  equitable  set- 
oflf.  Betts  r.  Garr,  i  Hilt.  (N.  Y.)  411. 
'  1.  See  Hobbs  v.  Duff,  23  Cal.  593; 
Williams  v.  Evans,  2  McCord  (S.  Car.) 
203. 

A  judgment  rendered  twenty  years 
ago,  and  recently  made  up  by  permis- 
sion of  the  court,  may  be  allowed  to  be 
set  off  in  an  action  commenced  many 
years  after  Raid  judgment,  but  before 
the  completion  of  the  record.  Parker 
V.  Rugg,  9  Gray  (Mass.)  209. 

An  action  brought  in  a  court  of 
equity  to  enforce  a  set-off  of  one  judg- 
ment against  another,  is  an  action  up- 
on a  judgment  or  decree  within  the 
Statute  of  Limitations,  and  m^y  be 
brought  at  any  time  within  five  years 
from  the  time  of  its  rendition.  Hobbs 
V,  Duff,  23  Cal.  596.  •  And  see  Dieffen- 
bach  V.  Roch,  112  N.  Y.  621. 

2.  See  Hicks  v.  Ross,  11  Barb.  (N. 
Y.)  481;  People  V.  New  York,  13 
Wend.  (N.  Y.)  649;  28  Am.  Dec.  495. 

A  motion  to  set  off  judgments  ob- 
tained in  a  justice's  court,  transcripts 
of  one  or  both  of  which  have  been 
filed  with  the  county  clerk,  should  be 
made  to  the  county  court.  Hicks  v. 
Ross,  II  Barb.  (N.  Y.)  481. 

3.  Hicks  V.  Ross,  11  Barb.  (N.  Y.) 
481;  Cooke  V.  Smith,  7  Hill  (N.  Y.) 
186;  Stilwell  V.  Carpenter,  2  Abb.  N. 
Cas.  (N.  Y.)  238;  Dunkin  v.  Vanden- 
bergh,  i  Paige  (N.  Y.)  622;  Russell  v. 
Conway,  11  Cal.  93;  Irvine  v.  Myers, 
6  Minn.  562;  Wright  v,  Cobleigh,  23 
N  H.  32;  Brookfield  v,  Hughson,  44 
N.  J.  L.  286;  Taylor  v,  Williams,  14 
Wis.  155.  •    - 

Where  a  judgment  of  reversal  has 
been  obtained,  in  the  supreme  court, 
of  a  judgment  in  the  common  pleas, 
and  a  restitution  awarded,  and  after- 
wards the  same  plaintiff  obtains  a 
second    judgment    against    the    same 


defendant  on  the  same  contract  in  the 
common  .pleas,  that  court  may  ^et  uff 
the  judgment  of  reversal  against  the 
second  judgment,  but  the  supreme 
court  will  not  do  so,  Brewerton  v. 
Harris,  i  Johns,  (N.  Y.)  144. 

In  an  action  before  a  justice  of  the 
peace,  the  defendant  cannot  set  off  ^ 
judgment  recovered  by  him  again-: 
the  plaintiff,  before  another  ju^tict 
which  has  been  removed  to  a  highfr 
court  by  certiorari.  Willard  i\  Foi. 
18  Johns.  (N.  Y.)  497. 

4.  Russell  v\  Conway,  1 1  Cal.  93. 

Judgment  in  Action  for  ftet-oH- 
Where  judgment  was  rendered  hr  a 
justice  for  the  plainiitTs,  respectivelj, 
in  actions  brought  by  each  against  thf 
other,  and  one  of  the  defendants  ap- 
pealed, and  afterwards  on  the  trial  of 
the  cause  under  a  plea  of  set-oiT.  intef* 
posed  his  judgment  before  the  ju^ttce 
against  the  plaintiff's  claim,  and  th^r^- 
by  obtained  a  verdict  in  hi^  favor, th< 
judgment  thereon  should  be  entered 
without  costs  and  judgment  for  the 
costs  against  the  defendant.  Groff  r. 
Ressler,  27  Pa.  St,  71. 

6.  Grier  v.  Grier,  L.  R„  5  H.  L.  688; 
4  Moak's  Eng.  Rep.  71.  See  Settle- 
ment, vol.  22,  p.  488. 

6.  See  McWhorter  v.  Benson^  Hopk. 
(N.  Y.)  37. 

Battle  Boondarlet.'— Where  the  words 
of  a  request  by  the  landowner;?  of  a 
certain  township  made  of  the  tithe 
commissioners  was  that  they  **  inquite 
into,  ascertain,  and  set  out,"  the  bound- 
aries of  said  township,  it  was  held  that 
the  words  were  equivalent  to  words  of 
the  statute  providing  that  the  com- 
missioners should  in  'such  case  inquire 
into  and  settle  the  boundaries.  /*  rf 
Dent,8  Q^  B.  43:  ^z,  E.  C.  L.  41. 

BetUed  Limits  of  the  United  Statei-- 
The  words  **  settled  limits  of  tbt» 
United  States,'' used  in  a  life-insurafire 
policy  to    restrict    the    assured  from 
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mine  the  form  and  substance  of ;  as  to  settle  an  issue,  interroga- 
tories, a  bill  of  exceptions,  or  case.* 

SETTLED  CASE  ON  APPEAL.— (See  also  Appeal,  vol.  i,  p.  616-) 


I.  Definition,  467. 
II.  Nature  and  Office,  467. 

III.  By  Whom    and   When    Made 
and  Served,  471. ' 

IV.  Contents,  473. 

V.  Amendments  by  Adverse  Party, 

479- 
VI.  Settlement,  480. 


1.  In  General^  480. 

2.  Time,  ^Si. 

3.  Notice^  482. 

4.  Before  Whom  Made,  4^2. 

5.  Proceedings,  483. 

VII.  Correcting  —  Supplementing — 
Resettling,  485. 
VIII.  Filing,  487. 


L  Depikitiok. — The  term  settled  case,  or  case  made  or  stated, 
is  applied  to  that  part  of  the  record  on  appeal  which  consists  of 
a  statement  prepared  by  the  appellant's  counsel,  setting  forth  so 
much  of  the  testimony  and  proceedings  had  in  the  court  below  as 
may  be  material  to  th€  questions  intended  to  be  reviewed  in  the 
appellate  court,  subject  to  amendments  of  the  opposing  counsel, 
an.d  to  a  settlement  by  the  trial  judge.* 

n.  Natube  and  Office. — A  settled  case  or  statement  on  appeal 
is  in  the  nature  of  a  bill  of  exceptions,  and  in  some  jurisdictions 
may  be  used  as  a  substitute  for  a  writ  of  error  to  review  the  judg- 
ment of  a  court  rendered  after  trial  of  an  issue  of  fact ;  or  upon 
the  report  of   a  referee,^  or  a  judgment  granting  or  denying  a 


travel,  was  held  to  mean  the  established     than  that  of  a  writ  of  error  and  bill  of 


boundaries  of  the  United  States;  not 
the  region  of  settlements.  Caster  v. 
Connecticut  Mut.  L.  Ins.  Co.,  22  N.  Y. 
427.    See  Limit,  vol.  13,  p.  666,  n.  i. 

1.  Abb.  L.  Diet. ;  And-  L.  Diet. 

2.  Black's  L.  Diet.  176. 

In  AVrv  Tork,  the  term  "case"  is 
applied  to  the  aggregation  of  papers 
and  evidence  which  is  presented  to  the 
appellate  court  at  the  argument  of  an 
appeal.  In  other  States,  the  words 
'•appeal -book/'  or  "paper-book,"  are 
applied  to  what  in  Ne-w  Tork  is  known 
as  the  case  on  appeal.  See  is  Alb.  L. 
J.  242.  '        • 

In  California^  and  some  other  west- 
ern States,  in  which  the  rules  of  prac- 
tice are  based  upon  the  California 
Code,  as,  for  example,  Oregon  and  Ne- 
vada, the  term  "  statement"  on  appeal," 
in.^tead  of  case  made  or  stated,  is  to 
designate  that  part  of  the  record  con- 
taining the  settled  statement  of  coun- 
sel. Case  made,  however,  is  the  term 
most  frequently  employed,  and,  for  that 
reason,  it  is  used  generally  throughout 
this  article. 

3.  A  case  made  is  as  appropriate 
a  method  of  review  as  is  a  writ  of  error. 
Wheeler  v.  Wilkins,  19  Mich.  80.  But 
the  office  of  a  case  made  is  no  broader 


exceptions.  Earle  t'.  Westchester  F. 
Ins.  Co.,  29  Mich.  414 ;  Grand  Rapids 
V,  Whittlesey,  32  Mich.  192. 

In  Nevada,  alleged  errors  in  a  charge 
or  instructions  can  only  be  brought  to 
the  attention  of  the  supreme  court  in 
one  of  three  ways :  by  being  embodied 
in  a  bill  of  exceptions ;  or  in  a  settled 
statement ;  or  endorsed  by  the  judge ; 
as  required  by  ^  426  of  the'practice  act. 
State  V.  Darling,  4  Nev.  413. 

In  North  Carolina,  a  bill  of  excep- 
tions, or  a  case  stated  by  the  presiding 
judge,  in  the  nature  of  a  bill  of  excep- 
tions, was  inadmissible  upon  an  appeal 
from  an  inferior  to  a  superior  court  of 
equity.  Graham  v.  Skinner,  4  Jones 
Eq.  (N.  Car.)  94. 

In  Minnesota,  the  supreme  court 
may,  if  it  is  deemed  necessary,  order  a 
bill  of  exceptions  or  a  case  to  be  pre- 
pared and  attached  to  the  judgment 
roll  where  an  appeal  is  taken.  But  a 
bill  of  exceptions  or  a  settled  case  is 
not  necessary  to  enable  the  court  to 
review  a  judgment  upon  questions  pre- 
sented by  the  findings  of  law  and  fact 
of  the  judge,  or  referee  who  tried  the 
cause.  Morrison  t'.  March,  4Minn. 422. 

The  findings  of  fact  in  a  cause  tried  by 
the  court  cannot  be  questioned  if  there 
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motion  for  a  new  trial  ;^  while  in  other  jurisdictions,  especia'ily 
where  the  writ  of  error  has  been  abolished  by  statute*  it  may 
supersede  the  writ  of  error  altogether,  and  is  required  to  be 
employed  in  certain  cases.** 


is  no  case  containing  a  statement  of 
the  evidence.  Allen  v.  Hayden,  25 
Minn.  267.  See  Claflin  v.  Lawler,  i 
Minn.  297. 

Objections  to  testimony  submitted 
upon  a  trial  before  a  referee,  cannot  be 
reviewed  upon  his  report;  but  the  tes- 
timony must  be  embodied  in  a  bill  of 
exceptions  or  in  a  case  made.  Ba- 
zille  V.  Ullman,  2  Minn.  134. 

The  supreme  court  will  not  examine 
the  question  whether  or  not  the  evi- 
dence supporting  a  judgment  was  prop- 
erly received  and  considered,  unless 
there  is  a  case  made,  or  bill  of  excep- 
tions. Dartwell  f.  Davidson,  16  Minn. 
530.  In  such  a  case  the  court  will  only 
inquire  whether  the  judgment  is  justi- 
fied by  the  facts  as  found  hy  the  court 
below.  First  Nat.  Bank  v.  Parsons,  19 
Minn.  289;   St.  Paul  v,  Kuby,  8  Minn. 

154. 

In  Arizona^  if  the  provisions  of  the 
statutes  have  been  complied  with  as  to 
the  form,  preparation,  settling,  signing, 
etc.,  of  a  bill  of  exceptions,  any  excep- 
tions to  the  rulings  of  the  lower  court 
in  admitting  or  excluding  evidence  may 
be  properly  preserved  by  being  incor- 
porated in,  the  statement  on  appeal. 
Southerland  v.  Putnam  (Arizona  1890), 
24  Pac.  Rep.  320. 

In  Washington^  an  appeal  from  an 
equitable  action  will  be  dismiKsed  in  the 
absence  of  a  statement  of  facts  settled 
and  certified  as  required  by  laws  of 
1891,  p.  347,  ^22.  McNatt  V.  Harmon 
(Wash.  1892),  28  Pac.  Rep.  748;  Enos 
V.  Wilcox  (Wash.  1891),  28  Pac.  Rep. 
364;  Caldwell  v.  Bank  of  Washington 
(Wash.),  28  Pac.  Rep.  365.  And  this 
statement  must  contain  the  whole  evi- 
dence. Singer  x'.  Roeder  ( Wash.  1892), 
28  Pac.  Rep.  748.  So  where  an  action 
was  begun  as  an  action  at  law,  but 
which  was  tried  and  decided  as  a  suit 
in  equity.  Marker  x\  Crosby  (Wash. 
1891),  28  Pac.  Rep.  745. 

In  Michigan^  the  sole  object  of  the 
statute  is  to  do  awaj'  with  the  necessity 
of  a  bill  of  exceptions  and  writ  of  error, 
by  permitting  the  parties  to  bring  be- 
fore the  court,  in  a  case  to  be  made 
after  trial,  all  the  questions  arising 
thereon  that  could  properly  be  embod- 
ied in  a  bill  of  exceptions.'  Beeson  7'. 
Hollister,  11  Mich.  193. 


Where  a  party  who  has  taken  ex- 
ceptions on  a  trial  l\\  an  inferior  court, 
may  elect  to  remove  the  cause  to  the 
superior  coLirt  upon  a  bill  of  exceptions, 
or  on  a  case  made,  the  settling  and  /il* 
ing  of  a  bill  of  exceptions  will  be 
deemed  an  election  of  that  method,  and 
he  cannot  thereafter  make  and  scitle 
the  case.  Richardson  r-  Yawkcv,  9 
Mich.  139;  Near  x\  Mitchell,  23  Nltch. 
382.  A  writ  of  error  sued  out  after  the 
case  is  settled  is  a  waiver  of  the  case. 
Hatch  t'.  White,  18  Mich.  194. 

When  tlie  court  has  permitted  a 
plaintitT  to  take  an  inque&l  when  he  bad 
no  right  to  do  so,  a  proper  affidavit  or' 
merits  having  been  filed  and  served, the 
error  may  be  reviewed  on  cai>c  mAde. 
Wells  T'.  "Booth,  35  Mich.  434. 

But  proceeding**  in  takin|;  judgment 
by  default,  and  an  assessment  of  dam* 
ages  by  the  clerk,  cannot  be  revfcwed 
by  the"  supreme  court  on  a  case  made- 
Beeson  %\  Hollister,  11  Mich.  193. 

The  supreme  court  has  no  jurisdic- 
tion of  cases  made  for  review  upon  ihe 
facts,  even  though  the  record  lead*  ir- 
resistibly to  the  inference  that  the  case 
below  turned  upon  certain  questiom^ of 
law.  Tlie  pai  ty  complaining  of  the 
judgment  must  have  excepted  to  the 
rulings  on  points  of  law,  or  to  the  ren- 
dition of  judgment  upon  the  finding  of 
facts.  WtTiin  7'.  Crocker,  47  Mich 
642;  Chatterion  t  .  Parrot,  46  Mich.  432; 
Hedges  -\  llibbard.  46  Mich.  551. 

The  supreme  court  cannot,  in  review ♦ 
ing  a  case  made,  weigh  evidence 
determining  facts,  or  review  the  tind* 
ings  of  the  court  below,  upon  questions 
of  fact.  Heimbach  zk  Weinberg,  18 
Mich.  4$:  Schmidt  r.  Miller,  2i  Midi. 
27S;  Walrath  v,  Campbell.  iS  Mich, 
123;  Peabody  v,  McAvoy,  13  Mich. 
526.  And  it' is  only  where  there  »** 
total  want  of  evidence,  or  where  the 
finding  is  contrary  to  the  imdispuied 
evid^nce»  tiiat  the  supreme  court  a>n 
overthrow  the  facts  found  bytheC'if^t 
below.  Cragin  t'.  Gardner,  (»4  M:il>. 
399;  Tuxbury   :.  French,  39  Mkh.  19C' 

1.  As  to  making  a  case  on  a  molson 
for  a  new  trial,  and  on  an  appeal  fro'^ 
orders  granting  or  denying  a  new  tml 
see  New  Trial,  id.  i6»pp.  646  it  <'f. 
6S0  et  srt/. 

2.  In    Xfzv  }'t^rl\  prior  to    1S60,  the 
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only  mode  of  review  after  trial  by  the 
court,  was  upon  a  case  containing  the 
proper  exceptions,  if  questions  of  law 
were  to  be  examined  on  the  appeal. 
Hunt  V.  Bloomer,  13  N.  Y.  342;  Otis  f. 
Spencer,  16  N.  Y.  610;  Magie  v.  Baker, 
14  N.  Y.  435;  Pope  V.  Dinsmore,  29 
Barb.  (N.  Y.)  367;  Conolly  v.  Conolly, 
16  How.  Pr.  (N.  Y.)  225.  And  the  de- 
cisions of  referees  could  be  reviewed 
only  in  the  same  manner.  Johnson 
:•.  Whitlock,  13  N.  Y.  346.  In  this  case 
Comstock,  J.,  said  :  '*  It  has  been  more 
or  less  understood  that  an  appeal  may 
be  taken  on  a  record  containing  the 
report,  and  without  any  case  being 
made  where  it  is  intended  to  review 
questions  of  law  only.  But  the  code 
does  not  admit  of  this  interpretation,  as 
a  case  must  always  be  made  after  a  trial 
by  the  court^  and  as  the  decision  of  a 
referee  can  only  be  reviewed  in  the 
same  manner,  it  follows  that  the  same 
proceeding  must  be  taken."  Westcott 
f.  Thompson,  16  N.  Y.  613;  Manly  r. 
Insurance  Co.  of  N.  A.,  i  Lans.  (N.  Y.) 
20.  This  was  so,  even  though  the  facts 
necess?iry  to  present  the  legal  question 
intended  to  be  raised,  appear  upon  the 
face  of  the  referee's  report.  Turner  v» 
Haight,  16  N.  Y.  465.  These  cases  are 
opposed  to  and  overrule  Brewer  v. 
Isish,  12  How.  Pr.  (N.  Y.)  481.  But 
after  the  amendment  of  §  272  of  the  code 
{Sessions  Laws,  i860,  pp.  783,  786)  it 
was  said  in  Ferguson  v.  Hamilton, 
35  Barb.  (N.  Y.)  427,  that  it  was  sup- 
posed that  the  practice  was  made  to 
correspond  with  the  decision  in  that 
case,  and  that  a  review  might  be  had  of 
a  judgment  entered  on  the  report  of  a 
referee  on  exceptions  without  the  for- 
mality of  a  case  which  before  was  in- 
dispensable. 

After  various  amendments,  the  iWw 
Tork  Code  Civ.  Proc,  §  997,  now  pro- 
vides as  follows:  "  Where  a  party  in- 
tends to  appeal  from  a  judgment  ren- 
dered after  the  trial  of  an  issue  of  fact, 
or  to  move  for  a  new  trial  of  such  issue, 
he  must,  except  as  otherwise  prescribed 
by  law,  make  a  case  and  procure  the 
same  to  be  settled  and  signed  by  the 
judge  or  referee  by  or  before  whom  the 
action  was  tried  as  prescribed  by  the 
general  rules  of  practice."  See  Voisin 
:.  Commercial  Mutual  Ins.  Co.,  123  N. 
Y.  120. 

Under  this  section  it  has  been  held 
in  Schwarz  v,  Weber,  103  N.  Y.  658, 
following  Ferguson  v.  Hamilton,  35 
Barb.  (N.  Y.)  427,  that  the  conclusions 
of  law  of  a  judge  or  referee,  duly  ex- 


cepted to,  may  be  reviewed  on  appeal 
by  filing  exceptions  to  the  findings  of 
the  trial  court  from  questions  of  law, 
according  to  §  994,  Code  Civ.  Proc, 
and  having  the  appeal  heard  upon  these 
exceptions,  without  preparing  and  set- 
tling the  case.  The  exceptions  referred 
to  are  exceptions  filed  after  the  trial  of 
an  issue  of  fact  to  the  conclusions  of 
law  reached  by  the  referee  or  court. 
Goldschmidt  v.  Goldschmidt,  47  N.  Y. 
Super.  Ct.  184. 

But  there  is  no  provision  of  the  code 
dispensing  with  a  case  when  the  appel- 
lant intends  to  review  a  final  judgment 
only,  entered  upon  the  verdict  of  the 
jury,  and  if  a  case  is  not  made,  the  ap- 
peal brings  nothing  before  the  court 
that  can  be  reviewed.  Delano  t\  Harp, 
37  Hun  (N.  Y.)  275;  Clason  r.  Bald- 
win, 59  Hun  (N.  Y.)  622. 

Where  there  is  no  case  made  or  set- 
tled, showing  that  any  question  was 
raised  or  any  exception  taken,  and  no 
report  of  a  referee  of  findings  of  the 
court  with  exceptions,  the  court  of  ap- 
peals has  no  jurisdiction,  and  no  appeal 
lies.  Smith  v.  Starr,  70  N.  Y.  155. 
See  Doty  v.  Carolus,  31  N.  Y.  547 ; 
Weed  v'.  New  York,  etc.,  R.  Co.,  29 
N.  Y.  616. 

It  seems  that  a  party  aggrieved  by 
an  interlocutory  judgment  may  also, 
after  entry  of  the  judgment,  move  for  a 
new  trial  on  one  or  more  exceptions 
contained  in  a  case  made;  and  from 
the  order  granting  or  refusing  the  mo- 
tion an  appeal  may  be  taken  to  the 
court  of  ap'^eals.  Raynor  v.  Raynor, 
94  N.  Y.  248. 

Where  the  referee  did  not  find  any 
facts  which  could  sustain  a  judgment 
in  favor  of  the  plaintiffs,  and  was  not 
requested  to  find  anj'  facts  which  he 
declined  to  find,  the  exception  to  the 
report  of  the  referee  cannot  be  sus- 
tained, and  the  court  will  not  assume 
to  find  such  additional  facts  from  the 
evidence  as  will  make  the  exception 
available;  but  the  party  appealing  must 
make  his  case  and  have  it  settled  with 
such  a  statement  of  facts  as  will  neces- 
sarily show  that  the  law  is  in  his  favor. 
Smith  V.  Newland,x)  Hun  (N.  Y.)  553; 
Grant  v.  Morse,  22  N.  Y.  323. 

New  Tork  Code  of  Civil  Procedure, 
k  1 539*  provides  that  **where  an  appeal 
to  the  court  of  appeals  from  a  judgment 
rendered  at  the  general  term  of  the 
court  below  upon  a  verdict,  subject  to 
the  opinion  of  the  court,  has  been  per- 
fected, a  case  containing  a  concise 
statement  of  the  facts,  of  the  questions 
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of  law  arising  thereon,  and  of  the  de- 
termination of  those  questions  by  the 
general  term,  must  be  prepared  and 
settled,  by  or  under  the  directions  of 
the  court  below,  and  annexed  to  the 
judgment-roll."  See  Cowenhoven  v. 
Ball,  ii8  N.  Y.  231;  Reinmiller  v, 
Skidmore,  59  N.  Y.  661;  Essex  Co. 
Bank  v.  Russell,  29  N.  Y.  673;  People 
V,  Featherly  (N.  Y.  1892),  30  N.  E. 
Rep.  48. 

Section  2576,  of  the  same  code,  pro- 
vides that  **an  appeal  may  be  taken 
from  the  erroneous  decision  of  the  sur- 
rogate upon  questions  of  law,  or  upon 
facts,  or  upon  both.  If  taken  from  a 
decree  rendered  by  the  surrogate  of  an 
issue  of  fact,  it  must  be  heard  upon  a 
case  made  and  settled  bv  him."  In  re 
Potter,  32  Hun  (N.  V.)  599.  See 
French  v.  Powers,  80  N.  Y.  146.  But 
if  the  appeal  from  the  surrogate's  de- 
cree be  not  upon  an  issue  of  fact,  no 
case  is  required,  and  the  procedure  is 
according  to  §  998  of  the  Code  of  Civil 
Procedure.  In  re  Jackson,  32  Hun 
(N.  Y.)  2UO." 

A  motion  to  dismiss  an  appeal  on 
the  ground  that  no  case  or  case  con- 
taining exceptions  has  been  heard  or 
filed,  will  be  denied  if  the  appellant  is 
otherwise  entitled  to  be  heard.  Gold- 
schmidt  v.  Goldschmidt.47  N.  Y.  Super. 
Ct.  184. 

Where  an  appeal  is  taken  under  § 
2381,  New  I'ork  Code  of  Civil  Proce- 
dure, from  an  order  confirming  an 
award  and  a  judgment  thereon,  it  is 
improper  to  depose  and  sefve  the  case; 
but  the  appeal  is  to  be  heard  on  such 
papers  as  were  before  the  court  when 
the  judgment  or  order  was  made. 
Poole  V.  Johnston,  32  Hun  (N.  Y.)  215. 

A  party  cannot  review  the  adverse 
opinions  of  a  judge  unless  he  makes  a 
bill  of  exceptions,  or  a  case  for  the  pur- 
pose, and  moves  upon  it  for  a  new  trial. 
Dickerson  v.  Cook,  3  Duer  (N.  Y.)  324. 

In  2  Rumsej'^s  Practice,  386,  it  is 
said :  '*  There  is  no  difference  in  prac- 
tice between  a  case,  a  case  and  excep- 
tions, or  a  case  containing  exceptions, 
in  regard  to  the  preparation  and  serv- 
ice. The  real  distinction  between  them 
is  as  to  the  purpose  for  which  they  can 
be  used,  and  what  should  be  inserted  in 
them.  Where  a  party  desires  to  review 
the  facts  after  a  triaf  by  the  court  or  a 
referee,  or  upon  motion  for  a  new  trial 
after  a  verdict,  he  must  prepare  a  case 
which  shall  contain  all  the  material 
evidence  upon  the  trial ;  but  where  he 
desires  to  review  exceptions  taken  dur- 


ing the  trial,  he  must  prepare  a  cate 
and  exceptions,  or  a  cat^e  containing 
exceptions." 

In  Kttfistis.  there  are  two  methods  of 
bringing  up  a  civil  fii^e  for  review! 
upon  a  cast'  made;  and  upon  a  trans- 
cript. In  no  other  way  can  the  appel- 
late jurisdiction  of  the  court  to  review 
such  cases  be  invoked  or  exercised. 
The  case  may  be  briefer  than  a  traii5» 
cript;  in  fact  it  was  mainly  devi^d  for 
the  purpose  of  abridging  the  record 
and  lessening  the  expense  of  revici*. 
Neiswendtr  :■,  James,  41  Kan,  463. 
See  Kingman,  etc.H,  R.  Co.  t%  Quinn,  45 
Kan.  477. 

The  ofRce  of  a  Rtatement  on  appcul, 
as  provided  by  statute  in  CfiliformiaM 
to  bring  into  the  rtfcord  thoM;  orden 
and  rulinti?^t  together  with  the  fact* 
necessary  lo  explain  them,  which  are 
made  in  other  istages  of  the  proceeding 
in  the  case,  not  during  the  progres*  of 
the  trial,  ami  not  contained  in  the  judg- 
ment roll.  Harper  -•.  Minor.  27  Cal. 
107;  De  Johnson  v.  Sepulbeda,  5  Cal 
149.  Compare  Richcy  v.  Ford,  2  Ore- 
gon 201. 

Where  a  party  desires  to  have  inter- 
locutory orders'  reviewed  on  appeal^ 
such  order**  should  be  embodied  in  the 
statement  on  appeaL  Abbott  v.  Doug- 
lass, 28  Cnl.  295. 

In  Ca/i/ornifi^  no n -appealable  order* 
can  only  he  reviewed  by  means  of  ihc 
statement  on  appeal  from  the  final  jurl^* 
ment.  Gatis  v.  Walker,  35  CaL  zfi); 
Stone  V.  Sione,  17  CaL  513. 

Where  questions  of  law  alone  arc 
sought  to  be  reviewed  on  appeal,  and  a 
statement  of  facts  is  necessary  to  their 
explanation,  a  statement  on  appe*l 
rather  than  a  motion  for  a  new  trial 
and  statement  thereon,  t«  the  app'^o- 
priate  mode  of  procedure.  TreadneEl 
V.  Davis,  34  Cal.  601 ;  94  Am.  Dec.  770. 

A  party  who  does  not  wifth  to  raise 
any  question  as  to  the  sufficiency  of 
evidence,  on  an  appeal  from  an  order 
granting  or  refusing  a  new  trial  but 
only  desires  to  have  the  ruling>  on 
questions  of  law^  arising  in  the  progro* 
of  the  trial  reviewed,  may  introduce 
such  rulings,  with  sufficient  evidenc«r  to 
point  them,  into  his  titatement  on  ap- 
peal; or  may  nrake  a  bill  of  excepiion*^ 
as  he  proceeds,  and  thus  have  them  re* 
viewed  on  appeal  from  the  judgment 
Harper  v.  Minor,  37  CaL  107. 

But  when  an  appeal  is  had  directly 
from  an  appealable  order^  made  on  af- 
fidavits, the  statement  on  appeal  i«  not 
necessary.     Stone  v.  Stone,  17  Cal.  515- 
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m.  Bt  Whok  and  Week  Made  and  Sebyed.— A  case  is  made  or 
prepared  in  the  first  instance  by  the  party  intending  to  appeal,* 
and  this  must  be  done  and  the  case  served  upon  the  opposite 
party  within  the  time  prescribed  by  statute,  or  by  a  rule  or  order 
of   the   court   in   which   the   cause   was   tried.*     Generally,  the 

A    statute    allowing     three    months 


A  stipulation  that  a  statement  '*  may 
be  used  on  the  motion  for  a  new  trial 
in  this  cause  and  also  on  appeal,"  al- 
lows it  to  be  used  on  appeal  from  the 
judgment,  as  well  as  on  an  appeal  from 
the  decision  on  the  motion.  Hastings 
V,  Halleck,  13  Cal.  203. 

Where  there  is  no  controversy  as  to 
any  material  fact,  and  the  action  of  the 
court  below  is  sought  to  be  reviewed  on 
questions  of  law  alone,  a  statement  on 
appeal  is  not  only  a  proper  method, 
but  is  often  the  most  convenient,  ex- 
peditious and  economical  mode  of 
bringing  the  alleged  errors  before  the 
appellate  court.  Treadwell  v,  Davis, 
34  Cal.  601 ;  94  Am.  Dec.  770.  See 
Hutton  V.  Reed,  25  Cal.  478;  Estate  of 
Boyd.  25  Cal.  511  ;  Harper  i\  Minor,  27 
Cal.  107.  But  this  decision  was  after- 
wards overruled  in  Reed  v,  Be'rnal,  40 
Cal.  628. 

In  Montana  R.  Co.  v,  Warren,  137  U. 
S.  348,  it  was  held  that  as  the  statement 
on  appeal  was  authorized  by  the  Mon- 
tana statutes  as  a  method  of  presenting 
questions  to  the  supreme  court,  such 
statement  was  sufficient  to  enable  the 
Supreme  Court  of  the  United  States, 
on  error  to  the  territorial  court,  to  re- 
view the  rulings  of  the  trial  court. 

1.  Weeks  V,  Medler,  18  Kan.  425. 

a.  Buckley  v,  Althorf,  86  Cal.*  643; 
Mclntyre  t/.  Willis,  20  Cal.  177;  Hege- 
man  r.  Cantrell,  50  How.  Pr.  (N.  Y.) 
188.  See  also  Aetna  Life  Ins.  Co.  v, 
Koons,  26  Kan.  215,  where  it  was  held 
that  if  not  made  within  such  time,  and 
'  if  no  extension  has  been  granted,  the 
court  is  powerless  to  act. 

If  no  proceedings  are  taken  for  set- 
tlement, but  the  appellant,  without  no- 
ti<ie  to  the  other  party,  files  with  the 
appeal  papers  a  certified  copy  of  the 
judge's  minutes  of  the  evidence  taken 
on  the  trial,  such  copy  cannot  be  treated 
as  a  case  made  under  the  statute. 
Wright  V.  Dudley,  8  Mich.  74. 

In  Weeks  v.  Medler,  18  Kan.  425,  it 
was  held  that  where  there  was  no  no- 
tice to  or  suggestion  of  amendments, 
or  appearance  by  the  opposite  party 
before  the  settling  and  signing  by  the 
trial  judge,  the  case  made  is  improperly 
settled  and  presents  no  questions  for 
review  to  the  supreme  court. 


statute 
after  trial,  for  the  making  of  a  case, 
will  be  construed  to  allow  three  months 
from  the  time  when  the  decree  is  made. 
Wright  V.  Dudley,  8  Mich.  74. 

The  provision  of  the  Minnesota 
statute,  for  the  preparation  of  a^ase 
within  five  days  after  trial'  by  the  court 
or  referee,  contemplates  that  the  case 
shall  be  continued  or  considered  pend- 
ing until  the  filing  of  the  decision. 
Irvine  v.  Myers,  6  Minn.  558. 

In  Farlin  v,  Sook,  26  Kan.  397,  the 
following  facts  appeared:  The  court 
allowed  plaintiff. sixty  days  in  which  to 
make  and  serve  a  case  upon  the  defend- 
ant, ordering  at  the  same  time  that  the 
defendant  should  be  allowed  twenty 
days  after  service  to  make  amend- 
ments. The  attorney  for  the  plaintiff 
made  a  case  and  on  the  fifty- ninth  day 
served  it  upon  defendant,  taking  from 
him  a  written  acknowledgment  of  the 
service,  and  agreeing  to  hand  the  case 
to  his  attorney'  within  ten  days.  Four 
days  afterwards  he  served  the  case 
upon  the  attorney  for  the  defendant,, 
taking  from  him  also  an  acknowledg- 
ment of  the  service.  The  service  upon 
the  attorney  being  made  after  the  ex- 
piration of  the  time  prescribed,  he,  not 
having  been  informed  that  the  case  had 
before  been  served  upon  his  client,  be- 
lieved it  to  be  a  nullity,  and  therefore 
suggested  no  amendments,  and  allowed 
it  to  be  settled  and  signed  by  the  judge 
without  objection.  Upon  the  case  be- 
ing brought  to  the  supreme  court,  the 
defendant's  attorney  moved  to  dismiss, 
it  on  the  ground  that  it  had  not  been 
properly  made;  whereupon  the  plain- 
tiff's attorney  introduced  in  evidence 
the  separate  paper  containing  the  ac~ 
knowledgment  of  the  defendant  him- 
self that  the  service  had  been  made 
within  the  prescribed  time ;  and  it  was- 
held  that  while  the  conduct  of  the 
plaintiff^s  attorney  was  not  commend- 
able in  obtaining  the  advantage  of  hav- 
ing the  case  settled,  etc.,  without  any 
suggestions  from  the  defendant's  at- 
torney, yet  the  case  was  valid  and  the 
motion  to  dismiss  was  overruled. 

The  ten  days  allowed  in  New  Tork^ 
for  the  making  of  a  case,  after  trial  by 
the  court,  run   from   the   filing  of  the 
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judge,  in  his  discretion,  may  extend  the  time  for  making  and 
serving  a  case,  if  the  application  for  such  extension  is  made  before 
the  expiration  of  the  time  originally  fixed.* 


findings  and  not  from  the  entry  of  judg- 
ment. And  the  amendment  of  the 
judgment  as  to  costs  does  not  waive  the 
right  to  appeal  from  the  errors  of  the 
judgment,  or  give  additional  time  to  file 
a  case.  Hood  v.  Hood,  i  Monthly  L. 
Bui.  85. 

In  case  of  trial  by  jury,  the  ten  days 
begin  to  ruq  from  the  entry  of  judg- 
ment, not  from  the  verdict.  And  if  a 
judgment  is  amended,  from  the  date  of 
such  amendment.  RafFerty  v,  Byrnes, 
2  Monthly  L.  Bui.  56. 

Under  the  A^'ew  I'ork  Code  Proc, 
§  268,  the  service  of  a  copy  of  the  ref- 
eree's report,  and  notice  of  filing,  did 
not  limit  the  time  to  serve  a  case.  The 
ten  daj's  allowed  for  that  purpose  did 
not  begin  to  run  until  the  entry  of  the 
judgment  and  the  notice  thereof.  And 
this  practice  was  not  changed  by  ^  994 
Code  Civ.  Proc.  French  v.  Powers,  80 
:N.  Y.  146. 

So  where  the  defendant  served  copies 
of  an  order  dismissing  a  complaint,  and 
of  the  judgment,  but  failed  to  serve  a 
copy  of  the  decision  of  the  court,  and 
the  plaintiff  appealed  within  thirty 
days,  it  was  held  error  to  dismiss  the 
appeal  because  of  failure  to  make  and 
serve  a  case,  since  exceptions  could  be 
taken  and  the  case  made  at  any  time 
within  ten  daj's  after  service  of  a  cop}' 
of  the  decision,  and  written  notice  of 
the  entry  of  judgment  thereon,  and 
such  copy  not  having  been  served,  the 
time  for*  making  the  case  had  not  ex- 
pired. Schwarz  v,  Wever,  103  N.  Y. 
658. 

If  a  party  fails  to  n)ake  and  serve  a 
proposed  case,  within  the  time  limited 
by  the  court  on  granting  an  extension 
o?  time,  such  failure  is  cured  by  subse- 
quently allowing  and  settling  the  case. 
Volmer  v.  Stagerman,  25  Minn.  234. 

The  adverse  party  may  waive  an 
objection  that  the  proposed  case  was 
served  upon  his  attorneys  too  late,  by 
receiving  and  admitting  "due  service 
through  such  attorneys.  State  v.  Bax- 
ter, 38  Minn.  137. 

1.  In  Kansas^  the  district  judge  has 
no  power  to  extend  the  time  for  mak- 
ing a  case,  after  the  time  fixed  by  the 
statute  and  by  the  order  of  the  court 
and  judge  has  once  elapsed.  /Etna 
Life  Ins.  Co.  z-.  Koons,  26  Kan.  215; 
Cohen    r.   Trowbridge,  6   Kan.  3S8; 


Hodgden  v.  Comrs..  10  Kan.  637; 
Couse  T'.  Phelps,  1 1  Kan.  455 ;  R.  Co. 
V.  Fort  Scott,  15  Kan.  478;  R.  Co.  v. 
Wingfield,  16  iKan.  217;  Weeks  :. 
Medler,  18  Kan.  425;  Shumaker  :•, 
0*Brien,  19  Kan.  476;  Hunt  v.  Spen- 
cer, 20  Kan.  128;  Ingersoll  t^  Yates. 
21  Kan.  91 ;  Dodd  v.  Abram,  27  Kan. 
69 ;  Dyal  r.  Topeka,  35  Kan.  63 ;  Se- 
curity Investment  Co.  r.  Love,  43 
Kan.  157.  But  as  the  statute  does  not 
prescribe  the  time  w*ithin  which  the 
judge  shall  settle  and  sign  the  same, 
he  has  the  power,  after  a  case  made 
and  the  amendments  are  properlr 
served  within  the  time  fixed  by  the 
order  of  the  court,  to  delay  the  settling 
and  signing  of  the  same,  upon  notice 
to  the  parties  interested,  for  reasona- 
ble time  to  incorporate  in  the  case 
made,  omitted  testimony  in  order  that 
the  ca^e  made,  when  finally  signed, 
may  in  all  matters  speak  the  truth. 
Hammerslough  v.  Hackett,30  Kan.  57; 
Sloan  r.  Beet>e,  24  Kan.  347 ;  Building 
Assoc.  7'.  Beebe,  24  Kan.  363 ;  Meixell 
V.  Kirkpatrick,  25  Kan.  13 ;  Pierce  r. 
Myers,  28  Kan.  364 ;  Douglass  v.  Par- 
ker, 32  Kan.  593 ;  Gerlach  v.  Skinner. 
34  Kan.  89. 

The  attorneys  cannot,  by  agreement, 
extend  the  time  for  making  a  case, 
without  an  order  from  the  court  trying 
the  cause.  Limerick  v.  Haun,  44  Kan. 
696. 

A  judge  cannot  make  judicial  orders 
while  absent  from  his  district.  There- 
fore an  order  by  which  the  time  for 
serving  and  settling  a  case  made  is  ex- 
tended, is  a  nullity,  and  the  case  not 
having  been  settled  during  the  time 
originally  prescribed,  the  petition  in 
error  was  dismissed.  Dunn  t).  Travis, 
45  Kan.  541. 

The  court  may  grant  further  time  to 
prepare  a  case  on  appeal  where  it  ap- 
pears that,  through  mistake,  a  copy  of 
the  counter-case  has  been  sent  to  the 
counsel  of  one  defendant,  supposing 
him  also  to  be  counsel  for  the  other  de- 
fendant. Russell  V.  Koonce,  104  N. 
Car.  237. 

The  rule  that  the  time  for  making 
and  serving  a  case  cannot  be  extended 
after  the  time  originally  prescribed  has 
elapsed,  does  not  seem  to  apply  in  3>Tr 
Tork.  '*  Where  the  time  to  make  and 
serve  a  case  has  expired,   the   court. 
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of    law   arrived   at,^    and    the   exceptions   taken    by   the    party 


upon  good  cause  shown,  may,  in  its  dis- 
cretion, and  upon  such  terms  as  justice 
requires,  permit  the  party  to  serve  a  case 
nunc  pro  tunc.^^  Bailey's  New  Trial  and 
Appeal,  citing-  Nexv  Tork  Code  Civ. 
Proc,  ^783;  Strong  v.  Hardenburgh, 
25  How.  Pr.  (N.  Y.)  438.  See  Sheldon 
:•.  Wood,  14  How.  Pr.  (N.  Y.)  18. 
Compare  Toll  v.  Thomas,  18  How.  Pr. 
(N.  Y.)  3^4;  Haase  r.  New  York  Cent. 
R.  Co.,  14  How.  Pr.  (N.  Y.)  430. 

The  same  practice  seems  to  prevail 
in  Minnesota.  See  Volmer  v.  Stager- 
man,  25  Minn.  234,  where  it  was  held 
that  if,  after  the  expiration  of  the  time 
limited  by  statute,  where  no  judgment 
has  been  entered,  leave  to  make  a  case 
is  granted  by  the  court,  such  leave 
operates  as  an  extension. 

Where  only  eight  days  were  left  in 
which  to  prepare  and  present  a  case  for 
settlement,  after  receiving  the  stenog- 
rapher's transcript,  and  the  attorney's 
filed  affidavits  as  to  the  impossibility  of 
making  a  case  within  that  time,  and 
moved  the  court  to  allow  an  extension, 
which  was  denied,  it  was  held,  upon 
petition  for  mandamus  to  the  judge, 
that  it  was  the  duty  of  the  respon- 
dent to  settle  the  case  and  to  grant 
an  extension  of  time  for  that  purpose; 
that  while  it  would  have  been  the  bet- 
ter practice  to  have  applied  to  the  court 
for  an  extension  before  the  time  fixed 
for  settling  the  case  had  expired,  still 
such  expiration  would  not  justify  a  re- 
fusal under  the  circumstances  of  the 
case.  Lake  Shore,  etc.,  R.  Co.  f. 
Chambers  (Mich.  1891),  50  N.  W.  Rep. 
741.  See  Cameron  v.  Calkins,  43 
Mich.  191;  Gram  r.  Wasey,  45  Mich. 
223;  Tilden  v.  Wayne  Circuit  Judge,  44 
Mich.  515. 

By  the  Neiv  Tork  General  Rule  of 
Practice,  33,  it  is  provided  that  when- 
ever it  shall  be  necessary  to  make  a  case, 
it  shall  be  made  and  served  within  ten 
days  after  the  trial;  or  within  ten  days 
after  notice  of  the  decision  of  a  motion 
for  a  new  trial,  if  such  motion  be  made 
and  be  not  decided  at  the  time  of  trial, 
if  the  trial  were  before  a  jury.  Under 
this  rule  it  is  held  that  leave  to  make  a 
case  more  than  a  year  after  trial  cannot 
be  granted  as  a  matter  of  right.  Mar- 
tin V.  Piatt,  53  Hun  (N.  Y.)  42. 

If  the  time   within  which  an  appel- 


lant may  serve  notice  of  an  appeal  has 
expired,  the  time  for  making  and  serv- 
ing a  case  cannot  be  extended.  Estate 
of  CluiT,  1 1  Civ.  Proc.  Rep.  (N.  Y.)  338. 

In  De  Lamater  v.  Havens,  5  Dem. 
(N.  Y.)  53,  it  is  held  that  the  surrogate 
court  has  no  power  to  disregard,  relax 
or  extend  the  operation  of  any  of  the 
general  rules  of  practice  prescribed  by 
the  supreme  court  for  the  surrogate  s 
government.  And,  therefore,  further 
time  to  serve  a  case  on  appeal  cannot 
be  granted  after  the  period  within  which 
such  service  may  be  made  has  fully 
elapsed. 

An  agreement  that  "  plaintiff  shall 
have  thirty  days  in  which  to  file  his 
case  and  defendant  thirty  days  there- 
after," allows  the  defendant  thirty  days 
from  the  time  when  the  case  is  served 
by  the  appellant.  Mitchell  i'.  Haggard, 
105  N.  Car.  173. 

Under  California  Code  Civ.  Proc, 
^  1054,  which  authorizes  the  court  to 
extend  the  time  for  not  more  than 
thirty  days  without  the  consent  of  the 
other  party,  it  is  held  that  where 
the  latter  agrees  to  one  extension 
beyond  the  thirty  days,  such  consent 
does  not  empower  a  judge  to  grant  an- 
other extension  without  again  obtain- 
ing permission  from  the  adverse  party. 

If  the  case  of  the  appellant  only  is 
sent  up  to  the  supreme  court,  but  it  ap- 
pears that  such  case  was  served  on  the 
appellee  within  the  time  prescribed  and 
that  he  oflfered  no  amendments,  it  will 
be  considered  a  case  on  appeal.  Booth 
V.  RatclifFe,  107  N.  Car.  106.  See  State 
7'.  Carlton,  107  N.  Car.  956.  But  if  the 
case  does  not  show  that  it  has  been 
served  on  the  appellee  or  his  counsel, 
the  supreme  court  will  not  consider  it. 
Peebles  v,  Brasswell,  107  N.  Car.  68. 

1.  Westcott  V.  Thompson,  16  N.  Y. 
613 ;  Matthews  xk  Mayor, etc.,  of  N.  Y., 
14  Abb.  Pr.  (N.  Y.)  209;  Hunt  f. 
Bloomer,  13  N.  Y.  341  ;  Magie  v.  Ba- 
ker, 14  N.  Y.  435;  Smith  v.  Grant,  15 
N.  Y.  590 ;  Leffler  v.  Field,  33  How.  Pr. 
(N.  Y.)  385 ;  Barrett  r.  Tewksbury,  15 
Cal.354;  Reynolds  r.  Lawrence,  15  Cal. 
359;  Dobbins  v.  Dollarhide,  15  Cal. 
374;  Rogers  v.  Beard,  20  How.  Pr.  (N. 
Y.)  282;  Laurence  t'.  Fowler,  20  How. 
Pr.  (N.  Y.)  407;  Tuxbury  r.  French, 
39  Mich.  190. 
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appealing,^  together  with   so  much  of   the  evidence  and  other 


The  case  must  state  every  question 
raised  by  the  appellant.  Kodman  i\ 
Harvey,  102  N.  Car.  i ;  Probasco  v, 
Cook/39  Mich.  7^4. 

When  there  is  but  one  question 
sought  to  be  presented  to  the  supreme 
court  for  review  by  a  case  made,  the 
case  itself  or  the  certificate  of  the  judge 
must  show  what  that  question  is.  Mor- 
gan z>.  Chappie,  10  Kan.2i6;^Shumakcr 
V,  O'Brien,  19  Kan.  478. 

The  case  is  not  in  a  condition  for  re- 
view, where  the  special  findings  are 
only  partial  and  incomplete  without 
any  general  finding  of  facts;  all  the  ma- 
terial facts  established  should  appear  in 
the  finding.  Adams  v.  Champion,  31 
Mich.  233;  Zeller  v.  Harris, 23  Mich.  2&. 

A  mere  recital  showing  the  facts  of 
a  case  at  law,  the  nature  of  the  judg- 
ment, and  the  fact  that  a  party  excepted 
to  it,  presents  no  question  for  the  su- 
preme court,  if  there  are  no  findings  and 
the  judgment  is  good  in  form.  Chatter- 
ton  t'.  Parrott,  46  Mich.  432;  Hedges  v. 
Hibbard,46  Mich.  551. 

The  decision  of  a  judge,  or  the  re- 
port of  a  referee,  for  the  purpose  of 
authorizing  a  judgment  or  forming  a 
part  of  the  record,  need  only  state  in 
general  terms  what  the  judgment  is  to 
be;  but  for  th.e  purpose  of  reviewing 
the  judgment,  the  facts  found  and  the 
conclusions  of  law  must  be  statt?d  sepa- 
rately, and  must  be  contained  in  a 
case.  The  court  of  appeals  cannot  look 
for  them  elsewhere,  and  will  dismiss 
the  appeal  on  motion;  or,  if  the  cause 
is  brought  on  for  argument,  will  afiirm 
the  judgment,  whatever  may  appear  in 
the  decision  of  the  court  or  the  report 
of  the  referee.  Otis  v.  Spencer,  16  N. 
Y.  610. 

If  the  findings  contained  in  the  case, 
as  settled  by  the  referee,  differ  from 
those  contained  in  his  report,  the  former 
will  be  deemed  correct,  as  it  is  upon  the 
case  that  exceptions  stand.  Schwinger 
r.  Raymond,  83  N.  Y.  192;  38  Am. 
Rep.  415.  See  Tompkins  z\  Lee,  59  N. 
Y.  662. 

Where  there  appeared  at  the  end  of  a 
settled  case  a  supplemental  statement 
of  suggested  assignments  of  error, 
which,  though  brought  to  the  notice  of 
the  court,  were  not  made  a  part  of  the 
case,  the  appellate  court  could  not  con- 
sider it.  Rodman  v»  Harvey,  102  N. 
Car.  I. 

1.  Hunt  V,  Bloomer,   13  N.  Y.  341 ; 


Magie  r.  Baker,  14  N.  Y.  435 ;  Smith 
r.  Grant,  15  N.  Y.  590;  Leffler  i'.  Field, 
33  How.  Pr.  (N.  Y.)  385;  Lawrence:. 
Fowler,  26  How.  Pr.  (N.  Y.)  407;  Tre- 
main  v.  Rider,  13  How.  Pr.  (N.  Y.) 
14S;  Westcott  r.  Thompson,  16  N.  Y. 
613;  French  v.  Powers,  80  N.  Y.  146; 
Wilkinson  zk  Earl,  39  Mich.  B26. 

The  court  of  appeals  cannot  give  ef- 
fect to  a  stipulation  of  counsel  by  which 
it  is  to  be  understood  that  an  exception 
follows  every  objection  made  ;  and  can- 
not review  on  appeal  rulings  to  which 
no  exceptions  appear  in  "the  case. 
Briggs  T'.  Waldron,  83  N.  Y.  582.  See 
Carey  v.  Carey,  4  Daly  (N.  Y.>  25-0. 

An  exception  taken  during  the  trial, 
by  a  party  who  finally  succeeded,  is  im- 
properly incorporated  in  the  case  unless 
Its  insertion  can  be  justified  by  the  ex- 
istence of  a  special  reason  therefor. 
Dabney  v,  Stevens^  10  Abb.  Pr.  N.  S. 
(N.  Y.)  39.  See  Clark  v.  House,  61 
Hun  (N.  Y.)  624;  Beach  v.  Cooke,  28 
N.  Y.  568;  86  Am,  Dec.  260. 

In  Rodman  v.  Harvey,  102  N.  Car. 
I,  it  is  said  :  "Only  the  facts  necessary 
to  an  intelligent  understanding  ot  the 
questions  of  law  intended  to  be  pre- 
sented, should  be-  stated  in  the  proper 
connection.  Of  course  *the  written 
instructions,  signed  by  the  judge,  iind 
written  requests  for  instructions,  signed 
by  the  counsel,  and  the  written  excep- 
tions, shall  be  deemed  conclusive  as  to 
what  such  instructions,  requests  and 
exceptions  were,'  because  the  statute  ^0 
declares ;  and  these,  when  they  exist, 
should  be  made  a  part  of  the  case  set- 
tled. They  constitute  certain  evidence 
of  what  they  embrace.  The  statement 
of  the  case  settled  should  state  fairly 
every  question  made  by  the  appellant 
at  the  proper  time." 

The  report  of  a  referee,  and  the  ex- 
ceptions, are  necessarily  separate  in- 
struments originall3' ;  but  the  case  is  to 
be  single  and  is  to  be  made  up  as 
though  the  findings  and  exceptions 
were  had  on  the  trial  of  the  cause,  the 
exceptions  in  their  proper  order  follow- 
ing the  findings.  Rogers  v.  Beard,  20 
How.  Pr.  (N.Y.)  282. 

If  the  record  in  ejectment  shows  no 
findings  of  facts,  nor  exceptions  to  the 
rulings  of  the  judge ;  but  merely  recites 
that  the  parties  proved  certain  things, 
and  that  the  judge  decided  for  the 
plaintiff,  and  rendered  judgment  in  his 
favor  that  he  recover  of  defendant  the 
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proceedings  had  upon  the  trial  below  as  is  material  to  the  ques- 
tions raised  by  the  exceptions.* 


possession  of  the  premises,  there  is  no 
case  made  for  review.  Wertin  r. 
Crocker,  47  Mich.  642. 

1.  Leffler  v.  Field,  33  How.  Pr.  (N. 
Y.)  385;  Bissell  V.  Hamlin,  20  N.  Y. 
519;  Marckwold  v.  Oceanic  Steam 
Nav.  Co.,  8  Hun  (N.  Y.)  547;  Durham 
V.  Richmond,  etc.,  R.  Co.,  108  N.  Car. 
399.  See  also  Missouri,  etc.,Transp.  Co. 
r.  Palmer,  19  Kan.  471, where  it  was  said 
that  a  case  made  must  be  complete  and 
perfect  when  settled  and  signed  by  the 
judge.  To  be  available,  on  review  in 
error  in  the  supreme  court,  the  original 
case  made  must  be  attached  to,  and 
filed  with,  the  petition  in  error;  and  it 
must  contain  a  statement  of  so  much 
of  the  proceedings  and  evidence  or 
other  matters  of  the  lower  court  as 
may  be  necessary  to  present  the  errors 
complained  of. 

Evldonce. — In  Muscott  v,  Hanna,  26 
Kan.  770,  the  case  made  contained  a 
statement,  to  the  effect  that  certain 
witnesses  were  sworn  as  witnesses  in 
behalf  of  the  plaintiflT,  relative  to  the 
value  of  the  services  of  plaintiff  in 
certain  specified  actions;  and  gave 
testimony  tending  to  prove  that  such 
services  were  worth  from  twenty  to 
thirty-five  dollars;  then  followed 
another  statement  that  **the  defendant 
here  rested  his  defense,  and  the  evi- 
dence on  both  sides  was  here  closed, 
and  the  foregoing  iS  all  the  evidence 
given  by  both  parties  on  the  trial  of 
this  action  in  the  district  court."  It 
was  held  that  such  a  case  showed  that 
it  sufficiently  contained  the  evidence 
introduced  on  the  trial.  In  delivering 
the  opinion.  Horton,  C.  J.,  said  :  ** After 
a  case  made  is  settled  and  signed  by 
the  judge,  it  is  no  longer  the  mere 
writing  or  language  of  counsel,  but  is 
the  record  made  by  the  judge.  The 
statute  permits  it  to  contain  so  much 
of  the  proceedings  and  evidence  as 
may  be  necessary  to  present  the  errors 
complained  of,  and  where  several 
witnesses  testified  as  to  the  value  of 
services,  and  there  is  no  contradictory 
evidence,  it  would  seem  unnecessary 
to  set  forth  in  detail  all  their  testimony, 
but  a  general  statement  as  to  its  pur- 
port will  be  sufficient  when  there  is  no 
error  alleged  concerning  its  admission. 
This  course,  it  seems,  was  adopted  in 
this  case,  and  as  the  substance  of  such 
testimony  was  set  forth,  we   do   not 


think  it  contradicts  the  statement  in 
the  record  that  all  the  testimony  is 
embraced  therein." 

Where  a  case  made  recites  that  the 
same  contains  a  substantial  synopsis  of 
the  evidence  only;  and  it  is  claimed 
that  the  evidence  does  not  sustain  the 
findings  of  fact  by  the  court,  it  has 
been  held  that  the  record  was  not 
sufficient  to  entitle  the  plaintiff  to  have 
the  evidence  reviewed  in  the  supreme 
court.  Barker  v.  Barker,  43  Kan.  91. 
See  Walker  v,  Braden,  34  Kan.  660, 
where  the  court  said :  "  We  are  dis- 
posed to  encourage  a  reduction  of  the 
record,  and  the  omission  from  the  case 
made  of  all  matter  not  necessary  to  the 
review  of  the  questions  raised.  If  the 
questions  which  it  was  desired  should 
be  decided  here  had  been  briefly  and 
clearly  stated,  and  the  judge  had  cer- 
tified that  all,  or  substantially  all, 
the  testimony  relative  to  those  ques- 
tions was  contained  in  the  case  made, 
it  would  be  sufficient." 

When  it  is  claimed  that  the  evi- 
dence is  not  sufficient  to  support  the 
verdict,  the  statement  on  appeal  should 
specify  the  particulars  in  which  such 
evidence  is  insufficient,  and  the  testi- 
mony introduced  should  be  confined 
to  those  points  alone.  All  evidence 
not  bearing  upon  the  objection  speci- 
fied is  irrelevant.  Harper  v.  Minor, 
27  Cal.  107.* 

Documentary  evidence  used  at  the 
trial,  and  referred  to  in  the  statement, 
is  deemed  a  part  thereof.  Carman  r. 
Pultz,  21  N.  Y.  547.  Such  documen- 
tary evidence  should  be  inserted  in, 
attached  to  or  so  referred  to  as  to  be 
made  a  part  of,  such  case ;  if  they  are 
included  in  the  return  on  appeal,  they 
will  be  stricken  out  on  motion.  Acker 
Post  No.  21  r.  Carver,  23  Minn.  567. 
See  Robinson  r.  Bartlett,  11  Minn.  410; 
Thompson  v.  Howe,  21  Minn.  98. 

In  the  statement  of  a  case  on  appeal, 
it  is  not  necessary  to  copy  in  full,  deeds 
and  other  documentary  evidence  intro- 
duced to  show  title,  and  not  objected 
to  at  the  time  as  insufficient.  If  the 
substance  of  such  documents  is  stated, 
it  is  sufficient.  Albion  Consolidated 
Min.  Co.  V,  Richmond  Min.  Co.,  19 
Nev.  225. 

Exhibits  used  in  evidence  should  not 
be  inserted  in  the  settled  case  when 
it  is  clear  that  they  are  not  material  to 
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If  the  case  made  is  to  contain  all  the  evidence  iatroduced  upon 
the  trial,  as  when  it  is  intended  to  move  for  a  new  trial  on  the 
facts,  or  to  raise  the  question  that  the  findings  are  contrary  to 
the  evidence,  a  statement  to  that  effect  muBt  be  contained  in  the 
case  itself,  and  not  in  the  certificate  of  the  judge  who  settled  it' 


ment  or  to  render  himself  in  execution." 
Archbold  Cr.  Pr.  &  PI.  (8th  ed.)  6ii. 

By  South  Carolina  Sup.  Ct.  Rule 
N0/5,  it  is  provided  that  if  the  case  is 
vDiuminous,  an  index  to  the  pleadings, 
exlnbits,  depositions,  and  other  matters 
shall  be  added.  It  is  held  that  such 
index  is  simply  a  matter  of  convenience, 
and  its  absence  is  not  ground  for  dis- 
missal of  the  appeal.  Neither  is  the 
fact  that  the  case  was  served  in  several 
distinct  parts  ground  for  such  dismis- 
tal  Archer  v.  Long  (S.  Car.  1891),  14 
S.  E.  Rep.  24 

The  order  of  the  circuit  judge  set- 
fling  the  case,  is  not  made  a  part 
thereof  by  South  Carolina  Rule  of 
Court  No.  5,  and  the  court  cannot 
direct  such  order  to  be  printed  in  the 
case.  Watson  z\  Neal  (S.  Car.  1891), 
14  S.  E.  Rep.  289.  See  Archer  v.  Long 
(S.  Car.  1891 ),  14  S.  E.  Rep.  24. 

The  South  Carolina  Code,  §  345, 
provides  that  where  counsel  for  the 
respective  parties  agree  on  a  state- 
ment of  the  case  for  the  supreme  court, 
no  return  or  other  paper  from  the 
lower  court  is  necessary;  and  rule  2 
o\  the  supreme  court  declares  that 
hnch  agreed  statement  with  the  returns- 
phrdl  constitute  the  "return."  There- 
r>re  the  mere  fact  that  such  statement 
docs  not  specifically  purport  to  be  the 
return  will  not  deprive  it  of  that  chai*- 
.n  ter.  McNair  r.  Craig,  34  S.  Car.  9. 
Sec  Nabors  x\  Latimer,  30  S.  Car.  607, 
which,  if  apparently,  is  not  really,  in 
Lonflict  with  the  foregoing  case. 

If  the  charge  of  a  judge  to  the  jury  is 
not  excepted  to,  it  should  not  be  in- 
serted in  the  case.  Shook  v.  0*Neil, 
I  Month.  L.  Bui.  38;  Bulkeley  v,  Ket- 
t'ltas,  4  Sandf  (N.  Y.)  450. 

1.  Eddy  V.  Weaver,  37  Kan.  540; 
Burlington,  etc.,  R.  Co.  v.  Grimes,  38 
Kan.  241;  Hill  i'.  First  Nat.  Bank,  42 
Kan.  364;  State  r.  Harper  Co.,  43  Kan. 
J 95;  Western  Home  Ins.  Co.  v,  Hogue, 
41  Kan.  524;  Hoopes  v.  Buford,  etc., 
Implement  Co.,  45  Kan.  549;  Newby 
T .  Myers,  44  Kan.  477;  Cox  v.  James, 
4^  N.  Y.  557;  Spence  v.  Chambers,  39 
Hun  (N.  Y.)  193;  Cheney  v.  New 
York  Cent.,  etc.,  R.  Co.,  16  Hun  (N. 
Y.)  415;  People  V,   Bradner,   44    Hun 
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(N.  Y.)  333;  Graff  r^.  Ross,  47  Hur 
(N.  Y.)  152;  JefTers  v.  Bantler,  47 
Hun  (N.  Y.)  c)o;  Murphy  t'.  Board  oi 
E!ducation,  53 Hun  (N.  Y.)  171;  Henrv 
V,  Hinman,  21  Minn,  378;  Downer  - 
Foulhuber,  19  Minn.  179;  White  Pine 
Co.  r.  Herrick,  19  Nev.  34. 

The  cast  niade  must,  upon  Hs  face, 
affirmatively  show  that  it  contain*  all 
the  evidencV.  or  the  questions  presenkd 
will  not  be  reviewed.  Limerick  r. 
Gwinn,  44  Kan.  694.  Or,  al  least,  it 
should  be  shown  hy  something  which 
has  receive  J  the  approval  of  the  judgci 
as  to  its  correclnesit.  Winstead  r, 
Standeford,  21  Kan.  370.  Sec  Hom^ 
Ins.  Co.  7',  Wood,  47  Kan.  521.  And 
unless  the  fact  appears  atTirmativelv,  tt 
will  be  prenumed  by  the  court  Ihai 
additional  evidence  sufficient  to  suttain 
the  findings  was  given,  which  does  noi 
appear.  Gri tilths  r.  Pliclps,  at  N.  V 
W'kly  Dig.  ^90;  Porter  v.  Smith.  3; 
Hun  (N.  Y,)  118;  7  Civ.  Pro.  Rep 
(N.  Y.)  195  ;  Howland  r.  Howland,  20 
Hun  (N.  Y,)  472.  Perrine  v.  Hotchki^s 
59  N.  Y.  649.  See  Porter  v.  Smith,  ro; 
N.  Y.  S31;  Aldredge  x\  Aldredgc,  i» 
N.  Y.616. 

But  where  a  party  claims  that  a  par- 
ticular find  in  fT  of  fact  is  without  am 
evidence  to  support  it,  and  has  cxccptrd 
thereto,  presenlin^  thereby  only  a  que^- 
tion  of  law  for  review,  it  need  not  be 
stated  in  the  case  that  all  I  he  evidence 
bearing  on  such  finding  is  set  forth 
therein.  In  that  case,  the  dfjstinclion 
is  thus  put :  "First,  in  a  case  where  the 
appellant  intends  to  raise  the  question 
on  appeal  that  any  finding  oi'  tact  is 
against  the  weighf  of  evidence,  then  it 
must  appear  by  the  case  that  all  the 
evidence  be;iring  on  the  fifiding  of  fact 
sought  to  be  reviewed  ii*  set  forth 
therein.  Second,  li  it  is  claimed  by  the 
appellant  that  a  particular  finding  is 
without  any  evidence  to  support  it  and 
is  excepted  to  as  is  provided  in  ^  f;93  ol 
the  Code  Civ.  Proc.  and  thu^  pre^^enl 
ing  a  question  of  law  only,  then  it  i» 
unnecessary  that  any  statement  that 
all  the  evidence  bearing  on  the  finding 
is  set  forth  in  the  case/'  This  diainc- 
tion  rests  upon  the  ground  that  in  the 
first  case  exeeptions  cannot   be  taken. 
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V.  Amendments  by  Advebse  Pabtt.— The  first  step  towards  a 
final  settlement  of  the  case,  as  proposed  by  the  party  appealing, 
after  it  has  been  served  upon  his  opponent,  is  the  suggestion  by 
the  latter  of  amendments  to  such  parts  thereof  as  are  defective 
by  reason  of  a  failure  to  set  forth  correctly  and  truly  the  evi- 
dence, or  other  matters  necessary  ;  or  because  it  contains  what  it 
should  not,  or  omits  what  it  should  contain  -}  and  this  must  be 


while  in  the  latter  an  exception  may  be 
taken.  Under  the  old  practice  in  Neiv 
Vork,  this  distinction  was  not  made. 
Perkins  v.  Hill,  56  N.  Y.  89. 

When  the  first  recital  in  the  case 
made  was  to  the  effect  that  the  case  in- 
cluded all  the  evidence  offered  by  each 
party  before  they  rested  the  case,  neces- 
sarily excluding'  that  which  was  after- 
wards introduced  ;  and  the  plaintiff  in 
error,  evidently  deeming  this  insuffi- 
cient, attempted  to  supplement  it  hy  the 
certificate  of  the  official  stenographer, 
and  later  by  another  certificate  of  the 
judge  who  tried  the  cause,  it  was  held 
that  the  record  failed  to  properly  show 
that  all  the  evidence  was  preserved; 
and  therefore  the  supreme  court  could 
not  say  that  the  verdict  was  without 
support.     Ryan    v.  Madden,   46   Kan. 
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When  a  settled  case  does  not  purport 
lo  contain  all  the  evidence,  an  exception 
is  not  available  because  a  question 
asked  was  allowed  to  be  answered  when 
the  question  assumes  certain  facts  that 
have  not  been  proved.  St.  Paul,  etc., 
R.  Co.  T'.  Murphy,  19  Minn.  500, 

In  Clark  v.  House,  61  Hun  (N.  Y.) 
624,  it  was  held  that  where  the  case  con- 
tained the  following  statement:  "The 
foregoing  is  all  the  evidence  and  other 
proceedings  had  upon  the  trial  of  this 
action,  which  are  in  any  way  material 
to  the  questions  to  be  raised  by  this 
appeal,"  such  statemerft  was  sufficient 
to  bring  up  questions  of  fact  for  review. 
In  delivering  the  opinion  of  the  court, 
Lewis,  J.,  saidf  *'  It  has  been  held  in  a 
number  of  cases,  that  a  certificate  that 
all  the  evidence  is  in,  that  bears  upon 
the  questions  to  be  raised,  is  sufficient 
to  raise  questions  of  fact  for  the  appel- 
late court.  It  is  claimed  by  the  respon- 
dent, that  the  statement  that  it  contains 
all  the  material  evidence,  leaves  it  with 
the  appellant  to  say  what  is,  or  what  is 
not,  material  evidence.  It  is  difficult  to 
distinguish  between  a  statement  that  a 
case  contains  all  the  evidence  bearing 
upon  the  questions  to  be  reviewed,  and 
one  that  it  contains  all  the  material  evi- 
dence.   The  appellant,  in  proposing  his 


case,  stated  that  it  contained  all  the  testi- 
mony in  any  way  material  to  the  ques- 
tions he  wished  to  raise.  If  he  omitted 
any  testimony  which  the  respondent 
thought  should  go  into  the  case,  he  was 
at  liberty  to  ask  its  insertion;  and  when 
the  case  was  settled,  if  it  contained  all 
the  testimony  in  any  way  material  to  the 
questions  to  be  raised,  it  must  be  held, 
we  think,  that  the  questions  of  fact  are 
before  the  appellate  court  for  review." 

It  is  sufficiently  shown  that  the  case 
contains  all  of  the  evidence,  if  a  certifi- 
cate of  the  official  reporter  to  that  ef- 
fect is  made  a  part  of  the  settled  case 
by  being  left  in  it  when  settled.  Cole- 
man V.  Reierson,  36  Minn.  222. 

1.  If  no  proceedings  are  taken  for  set- 
tlement, but  the  appellant,  without  no- 
tice to  the  other  party,  files  with  the 
appeal  papers  a  certified  copy  of  the 
judge's  minutes  of  the  evidence  taken 
on  the  trial,  such  copy  cannot  be  treated 
as  a  case  made  under  the  statute. 
Wright  V.  Dudley.  8  Mich.  74. 

So  in  Weeks  v.  Medler,  18  Kan.  425, 
it  was  held  that  if  there  was  no  notice 
to,  or  suggestion  of  amendments  or  ap- 
pearance by,  the  opposite  party,  before 
the  settling  and  signing  by  the  trial 
judge,  the  case  made  is  improperly  set- 
tled, and  presents  no  questions  for  re- 
view to  the  supreme  court. 

If  a  proposed  case  is  so  inaccurate 
as  to  render  it  practically  impossible  to 
correct  it,  without  striking  out  the 
whole  or  nearly  the  whole  of  it, 
t^e  court  may  allow  a  new  case 
to  be  substituted  instead  of  specified 
amendments.  Tyng  i'.  Marsh,  51  How. 
Pr.  (N.  Y.)  465.  But  ordinarily  such 
practice  is  irregular  and  will  not  be  al- 
lowed. Stuart  V.  Binsse,  4  Bosw.  (N. 
Y.)  616. 

In  Morse  v.  Smith,  105  N.  Car.  322; 
18  Am.  St.  Rep.  983,  it  was  held  a  suf- 
ficient compliance  with  the  North  Caro- 
lina Code,  §  550,  which  provides  that 
the  appellee  shall  return  the  case 
served  on  him  "  with  his  approval  or 
amendments  endorsed  or  attached."  if 
he  makes  his  objections  to  the  case  by 
asking   that   a  statement   prepared   b^' 
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done  within  the  time  prescribed  by  statute,  or  by  a  rule  or  order 
of  court,  else  he  will  be  presumed  to  have  agreed  to  the  case 
as  proposed.^ 

VI.  Settlement — 1.  In  General. — The  case  having  been  made 
by  the  appellant,  and  served  upon  his  opponent,  and  amendments 
suggested  by  the  latter,  must  be  settled  by  the  trial  judge,  if  the 
appellant  cannot  agree  to  the  proposed  amendments.* 


him  be  substituted.  See  State  v. 
Gooch,  94  N.  Car.  9S2. 

When  the  judge  sustains  exceptions 
filed  hy  the  appellee  to  the  appellant's 
statement  of  case  on  appeal,  and  directs 
the  case  thus  modified  to  be  redrafted 
and  sent  up,  it  is  the  duty  of  the  appel- 
lant to  have  this  done.  When  he  tails 
to  do  this,  and  merely'  sends  up  his 
sratement  of  case,  together  with  appel- 
lee's exceptions  and  the  order  of  the 
judge,  there  is  no  "case  settled  on  ap- 
peal;" and  the  court  in  its  discretion 
(if  there  are  no  errors  on  the  face  of  the 
record  proper)  may  on  motion  of  the 
appellee,  or  ex  mero  motUy  either  affirm 
the  judgment  or  remand  the  case. 
Mitchell  V.  Tedder,  107  N.  Car.  358. 

Before  the  expiration  of  the  time  al- 
lowed by  statute  for  proposing  amend- 
ments to  a  case,  an  order  to  show  cause 
why  such  case  should  not  be  settled 
does  not  deprive  the  party  upon  whom 
it  is  served  of  the  right  to  propose  his 
amendments  thereto.  Phoenix  i'.  Gard- 
ner, 13  Minn.  294. 

If  the  case  of  the  appellant  only  is 
sent  up  to  the  supreme  court,  but  it  ap- 
pears that  such  case  was  served  on  the 
appellee  within  the  time  prescribed,  and 
tliat  he  offered  no  amendments,  it  will 
be  considered  the  case  on  appeal.  Booth 
t .  Ratcliffe,  107  N.  Car.  6.  See  State 
v.  Carlton,  107  N.  Car.  956.  But  if  the 
c.ise  does  not  show  that  it  has  been 
si  rved  on  the  appellee  or  his  counsel, 
liie  supreme  court  will  not  consider  it. 
Peebles  v,  Braswell,  107  N.  Car.  68. 

How  Made. — The  settled  practice  in 
Nciv  fork  requires  that  the  lines  of 
the  proposed  case  be  numbered,  and 
that  the  amendments  be  proposed  in 
detail ;  they  should  be  written  on  the 
proposed  case,  or  on  a  separate  paper, 
with  reference  to  the  line  and  page  of 
tl^  original ;  and  if  on  separate  paper, 
each  place  and  passage  to  which  amend- 
ments are  proposed  should  be  distinctly 
marked  on  the  original  case  before  be- 
ing submitted  for  settlement.  And 
further,  the  party  proposing  a  case 
<iliall  himself  examine  the  amendments 
and  mark    upon    each    his    assent    or 


objection.  Stuart  v.  Binsse,  4  Bosw. 
(N.  Y.)  616.  See  Milward  v.  Hallctt. 
Col.  &  C.  Cas.  (N.  Y.)  261. 

Where  the  nir.cndnients  arc  not  pit 
in  at  their  prt»per  place*,  but  arc  at- 
tached to  the  end  of  the  statement, 
with  reference  ta  the  page>  and  line*  of 
the  original  draft,  which  has  been 
changed  in  prejiarinLj  the  copy  ior  *\\t 
appellate  court,  ihcv  wil]  not  be  con^i- 
ered.  Gallatin  CaiiaJ  Co  i\  L  tv  r© 
Mont.  528. 

1.  Connor  v.  Morris,  23  Cal.  447. 
Where   a  statute  allows   three  davs 

for  the  suggestion  of  amendments,  after 
the  time  fixed  for  making  and  serving  a 
case,  an  extension  of  the  time  prescribed 
for  making  and  serving  does  not  de- 
prive the  party  of  the  right  to  three 
days  for  suggesting  amendments ;  and 
the  three  days  do  not  commence  to  run 
from  the  date  of  the  actual  service  0^ 
the  case,  but  from  the  expiration  of 
the  period  of  extension.  Thus,  where 
thirty,  days  were  allowed  to  make  and 
serve  a  case,  the  amendments  could 
be  suggested  within  thirty-three  davs. 
Missouri,  etc.,  R.  Co.  v.  Fort  Scott,' 15 
Kan.  435. 

2.  To  the  point  that  *'  c*re  must  be  a 
settlement,  see  Becker  i  Yellowstone 
Co.,  10  Mont.  87. 

In  New  7'orky  an  oml  n  to  have 
the  case  settled  and  signec  cannot  be 
complained  of  in  the  court  df  appeals, 
if  the  general  term  received  and  acted 
upon  it.     Reese  z\  Boese,  92  N.  Y.  632. 

A  case  made  after  judgment  for  re- 
view by  the  supreme  coOrt  must  show 
upon  its  face  that  it  is  settled  and  signed 
by  the  trial  judge  for  that  purpose. 
Gard  r.  Stevens,  J2  Mich.  9. 

Where  the  appellants  served  their 
case  on  appeal,  and  the  appellee  his 
counter-case  or  amendments,  in  the 
proper  time,  but  before  the  case  was 
settled  the  judge  died,  for  which  reason 
the  appellants  moved  for  a  new  trial,  a 
motion  of  the  appellee  to  withdraw  his 
counter-case,  and  leave  the  appellants 
statement  as  the  case  on  appeal,  was 
allowed.  Drake  v,  Connelly,  107  N- 
Car.  463. 
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2.  Time. — The  time  for  settling  and  signing  a  case,  or  state- 
ment on  appeal,  is  usually  fixed  by  a  statute,  or  by  a  rule  or 
order  of  the  court ;  and  is  subject  to  an  extension  for  good 
cause  shown.^ 


Where  a  case  is  made  for  the  supreme 
court,  and  served  upon  the  defendant 
within  the  proper  time,  and  properly 
settled  and  signed  by  the  judge,  bearing 
the  attestation  of  the  clerk  and  filed  by 
him,  the  presumption  is,  in  the  absence 
of  anything  to  the  contrary,  that  all  the 
requirements  of  the  law  were  complied 
with  upon  the  settlement.  Douglass  v. 
Parker,  32  Kan.  593. 

An  allegation  upon  appeal,  that  the 
court  omitted  to  settle  a  statement 
which  was  submitted  to  it,  cannot  be 
taken  as  a  substitute  for  the  statement, 
nor  does  it  constitute  a  reason  for  re- 
versing the  judgment.  Hoadley  v.  Crow, 
22  Cal.  265. 

Where  a  statement  which  was  filed  in 
the  lower  court,  on  motion  for  a  new 
trial,  was  neither  agreed  to  by  counsel 
nor  settled  hy  the  judge  who  tried  the 
cause,  it  has  not  sufficient  authentica- 
tion to  constitute  any  part  of  the  record 
which  the  supreme  court  can  notice. 
Doyle  V,  Seawall.  12  Cal.  425. 

In  Johnson  v,  Whitlock,  13  N.  Y. 
344,  is  found  the  following  brief  sum- 
mary of  proceedings  on  review  as 
stated  by  Comstock,  T. :  "  The  proced- 
ure for  a  review  will  be  simple,  and  en- 
tirely homogeneous  in  both  trials  by  the 
court  and  by  referees,  and  this  is  what 
the  code  evidently  intended.  For  the 
sake  of  greater  distinctness,  it  may  be 
summed  up  thus  :  After  trial  the  first 
step  will  be  to  except,  within  the  time 
limited,  upon  the  legal  points  and  propo- 
sitions involved  in  the  final  decision 
ruled  against  the  party  intending  to  ap- 
peal. The  next  proceeding  will  be  to  pre- 
pare a  case  and  have  it  settled  by  the 
judge  or  referees,  if  not  agreed  on.  This 
will  contain  the  evidence  bearing  upon 
2Lny  conclusion  of  fact  intended  to  be 
reviewed;  also  the  exceptions  taken 
during  the  trial,  and  those  made  after 
the  trial,  to  the  final  decision.  The  facts 
found  and  conclusions  of  law  must  be 
separately  stated.  This  statement,  like 
the  other  parts  of  the  case,  must  be 
prepared  by  the  party  who  appeals,  and 
of  course  it  will  be  subject  to  amend- 
ment and  settlement.  On  the  case  so 
prepared  and  settled,  the  review  is  to  be 
had  at  the  general  term.  The  excep- 
tions separately  served  after  judgment 


should  not  appear  at  all,  except  as  they 
are  settled  and  stated  in  the  case." 

In  Mower  v,  Hanford,  6  Minn.  535, 
it  was  held  that  if  a  case  not  properly 
settled  was  made  part  of  the  record  on 
appeal  to  the  supreme  court,  the  appeal 
would  not,  for  that  cause,  be  dismissed; 
but  the  court  would  strike  the  case  from 
the  record. 

Where  a  case  filed  in  the  supreme 
court  did  not  conclusively  show  on  its 
face  that  it  was  intended  for  a  case  made 
after  judgment,  and  the  trial  judge  cer- 
tified that  in  signing  it  he  did  not  sup- 
pose he  was  settling  a  cas6  under  the 
statute,  and  that  the  one  signed  did  not 
set  forth  the  whole  facts  as  they  existed, 
it  W9S  held  that  the  papers  should  be 
sent  back  to  the  trial  court  for  such  ac- 
tion as  that  court  should  deem  proper. 
Farrand  v.  Bentley,  6  Mich.  281. 

Where  an  order  was  made  below  for 
taking  proof,  and  the  evidence  put  in  at 
the  hearing  was  documentary  by  stipu- 
lation, no  settlement  of  the  case'  is  nec- 
essary to  enable  the  supreme  court  to 
consider  the  evidence.  Stone  v.  Wel- 
ling, 14  Mich.  514. 

Exceptions  to  the  refusal  of  the  court 
to  find  certain  facts,  at  the  request  ot 
one  of  the  attorneys,  were  served  and 
incorporated  in  the  case  on  appeal,  but 
no  notice  of  such  exceptions  was  filed 
in  the  clerk's  office.  It  was  held  proper 
for  the  judge  who  settled  the  case  to 
strike  out  the  exceptions,  together  with 
the  requests  to  which  they  referred. 
Young  V.  Young,  18  N.  Y.  Supp.  116; 
reversed  in  30  N.  E.  Rep.  1012. 

1.  Minnesota  Laws,  1870,  ch.  74,  pro- 
vide for  the  serving  of  a  proposed  case 
within  twenty  days  after  trial,  for 
amendments  thereto  within  ten  da^'s 
thereafter,  and  for  settlement  within 
fifteen  days  after  service  of  amend- 
ments ;  and  further,  that  "  if  not  pre- 
sented within  the  time  aforesaid,  or 
such  further  time  as  may  be  stipulated 
or  granted,  the  same  shall  be  deemed 
abandoned.*'  Where  the  case  and 
amendments  were  served  within  the 
proper  time,  but  nothing  more  was  done 
for  three  or  four  months,  when  an  order 
was  made  to  show  cause  why  the  case 
should  not  be  settled,  it  was  held  that 
the  effect  of  such  order  was  to  grant  the 


22  C.  of  L. — 31 
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3.  Notice. — The  proposed  amendments  having  been  served 
upon  the  party  making  the  case,  it  becomes  his  duty  to  notify 
the  adverse  party  that  the  case  and  amendments  will  be  sub- 
mitted at  a  certain  time  and  place  for  settlement  ;*  a  failure 
to  give  such  notice  may  be  deemed  an  acceptance  of  the  amend 
ments  as  proposed,  and  the  case  may  become  settled  by  lapse  of 
time.2  -  \ 

4.  Before  Whom  Made. — The  case  must  be  settled  before  the 
judge  before  whom  the  cause  was  heard  ?  and  this  e%xn  though 


"  further "  time  as  mentioned  in  the 
statute ;  and  the  case  was  not  to  be 
deemed  abandoned.  Cook  t*.  Finch,  19 
Minn.  407. 

In  Minnesota^  the  time  for  settling  a 
case  may  be  extended  by  stipulation  of 
counsel.    State  v.  Baxter,  38  Minn.  137. 

The  district  court  of  Kansas  may 
make  a  rule  as  to  the  time  at  which 
cases  made  must  be  noticed  for  settle- 
ment by  the  court,  and  failure  to  com- 
ply therewith,  if  reasonable,  is  sufficient 
ground  for  refusal  by  the  court  to  settle 
and  sign.  And  where  such  rule  pro- 
vides for  ten  days  after  the  ser%'ice  of 
amendments,  and  that,  if  the  case  is  not 
noticed  for  settlement  in  that  time,  the 
party  preparing  it  "shall  be  deemed  to 
have  abandoned  his  case,  and  the  same 
shall  not  thereafter  be  settled  or  al- 
lowed," it  is  held  to  apply  io  all  cases 
made,  whether  any  extension  of  time 
has  been  granted  for  making  or  not. 
Jones  V,  Menefee,  28  Kan.  437. 

The  ruling  in  the  case  of  Aetna  L. 
Ins.  Co.  V,  Koons,  26  Kan.  215,  that  if 
the  case  is  not  made  within  the  time 
prescribed  by  statute,  and  no  extension 
IS  granted,  the  court  is  powerless  to  act, 
is  based  on  the  ground  that  the  statute 
limits  the  time  for  making  and  serving. 
No  such  limitation  exists  in  regard  to 
settling  and  signing,  and  hence  the 
court  may  postpone  such  action,  and 
cause  it  to  be  done  upon  reasonable 
notice  at  a  later  time.  Hammerslough 
V.  Hackett,  30  Kan.  57.  But  still,  the 
party  making  a  case,  who  ignores  an 
order  fixing  a  time  for  settling  and  sign- 
ing, does  so  at  the  peril  of  a  refusal  of 
the  court  to  do  so  at  a  later  time.  Hill 
V.  First  Nat.  Bank,  42  Kan.  364. 

The  North  Carolina  code,  ^  550,  pro- 
vides that  after  the  appellee  has  duly 
filed  his  objections  to  the  appellant  s 
case,  the  latter  shall  "  immediately " 
request  the  judge  to  determine  upon  a 
time  for  settling  the  case.  Under  this 
statute  it  was  held  that  where,  because 
of    an    unexplained    delay    of    seven 


months  on  the  part  of  the  appellant  in 
applying  to  the  judge  to  settle  ihcci-ie. 
the  latter  could  not  remember  what 
had  happened  at  the  In  a!,  the  supreme 
court, on  iippeal,  will  lake  the  appellees 
case.  Simmons  xk  Andrew*,  106  N. 
Car.  201. 

1.  Wright  -•.  Dudley,  S  Mich.  74; 
Penter  v,  Stnlglit,  1  \Vash.  365;  U.  S 
V,  Lone  Fifiherinan,  3  Wash.  Ter.  316; 
Caton  t\  Swit/ler,  3  \\*ath.  Ter.  2^1; 
Snyder  r.  Kelfso  (Wash.  1891),  28  Pac 
Rep-  335  ;  Enos  x\  Wilcox  { Wash.  1S91 ), 
28  Pac.  Rep.  364. 

Where  no  amendments  are  oJTen  : 
to  a  statement  on  appe.1l,  ft  mar  i - 
settled  without  notice  to  the  respond- 
ent, butit  must  be  authenticated. either 
by  the  juJge  or  by  the  parties,  Kava 
n'a^h  f.Maus,  i8*CaL  261. 

In  Ken  von  x\  Knipe,  3  Wash,  Ter. 
243,  it  was  held  that  the  trial  court  had 
no  power  to  ex  teiid  the  time  for  the 
service  of  notice  for  the  settlement 
required  by  the  Waskingtan  Appeal 
Act  of  1383.  See  Snyder  v.  Kelso 
(Wash.  \%\ ),  2S  Pac.  R'ep.  335, 

A  notice  to  the  appellee  fixing  Sun- 
day as  the  day  for  settlhig  the  state 
ment  was  void,  and  the  judge  had  no 
authority  to  order  an  extension  of  th^ 
time  for  settling,  by  reason  of  such 
notice,  Cad  well  rt  First  Nat.  Bank 
(Wash.  1S91),  28  Pac.  Rep.  365. 

A  case  made  for  the  supreme  court 
was  held  valid,  although  showing  upon 
its  face  that  it  was  s^ettled  and  Mgned 
five  days  before  the  time  therefor,  and 
not  showing  notice  to  the  opposite 
party — there  being  satisfactory  evi- 
dence that  hi<  altorney  of  record  was 
present  when  it  was  settled  and  signed, 
and  madt'  no  objection  thereto,  Rus* 
sell  V,  Anthony,  21  Kan.  450;  30  Am, 
Rep.  43fN 

3.  Whiting  t',  Kimball,  6  Bosw.  .N- 
Y.)  6<)o;  ingersoU  r.  Smith,  62  How. 
Pr.  (N.  Y.)  474. 

%.  ViNhcr  V.  Webster,  13  Cal  5^^- 
Hod^^den  V,  Ellsworth  Co.,  10  Kao.6j7: 
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his  term  of  office  may  have  expired  before  the  time  fixed  for 
settlement.*  Mandamus  may  issue  to  compel  such  settlement.* 
5.  Proceedings. — The  proceedings,  upon  the  settlement  of  a  case, 
depend  largely  on  the  rules  of  court  where  such  settlement  is 
made.  The  general  duty  of  the  judge  or  other  officer  is  to 
determine  between  the  proposed  case  and  amendments,  striking 


People  V,  Bradner,  44  Hun  (N.  Y.)  233; 
Johnson  v.  Whitlock,  13  N.  Y.  344.  See 
Fielden  v.  Lahens,  14  Abb.  Pr.  (N.  Y.) 
48.  where  it  was  held  that  the  act  of 
settling  a  case  is  judicial  and  not  min- 
isterial, and  that  a  party  has  a  right  to 
require  the  presence  of  all  the  referees, 
a  settlement  hy  two  only  out  of  three 
being  irregular. 

The  case  must  be  settled  by  the  judge 
who  tried  the  cause,  although  the  county 
in  the  meantime  has  been  changed  to 
another  judicial  district.  Thurber  v, 
Ryan,  12  Kan.  453. 

An  official  stenographer  has  no  power 
to  determine  whether  a  case  made  con- 
tains all  the  evidence,  or  to  settle  the 
truthfulness  of  the  statements  made 
therein.  Burlington,  etc.,  R.  Co.  v. 
(irimes,  38  Kan.  241.  See  Ryan  v. 
Madden,  46  Kan.  245. 

In  Louisiana^it  is  held  that  it  is  only 
when  the  opposite  party  refuses  to  join 
in  making  out  a  statement,  or  when  the 
parties  cannot  agree,  that  the  party  ap- 
pealing can  call  upon  the  court  for  a 
statement.  Castaing  v.  Stone,  4  La. 
Ann.  18;  Lucas  v.  Bell,  10  La.  Ann. 
iSo. 

Interert. — Where  after  the  making  of 
a  report  by  a  referee,  in  favor  of  the 
plaintiff,  the  latter  executed  an  agree- 
ment, as  a  consideration  of  its  delivery, 
giving  to  the  referee  a  first  lien,  for  his 
fees,  "upon  the  judgment  and  clnim  of 
the  plaintiff,"  which  was  to  be  paid  out 
of  the  first  moneys  collected  upon  such 
judgment,  and  both  plaintiff  and  ref- 
eree knew  that  an  appeal  would  be 
taken,  it  was  held  that  the  referee  was 
disqualified  from  settling  the,  case. 
Leonard  v.  Mulry,  93  N.  Y.  392. 

Judge  Pro  Tern. — A  judge  pro  tern. 
may  settle  a  case  after  the  expiration  of 
the  term  of  court  at  which  the  cause  was 
tried,  and  over  which  he  presided,  if  it 
is  within  the  time  prescribed  by  law,  or 
bv  a  rule  or  order  of  the  court.  Mis- 
souri, etc.,  R.  Co.  V,  Fort  Scott,  15 
^''^"-  435  ?  Garven  v,  Jennerson,  20 
Kan.  371. 

1.  G ruble  r.  Wood,  27  Kan.  535 ; 
Thurber  T'.  Ryan,  12  Kan.  453;  John- 
son r.  Higgins,  53  Conn.   236;   Harris 


V,  Morange,  1  N.  Y.  City  Ct.  221 ; 
Harris  v,  Whitney,  6  How.  Pr.  (N. 
Y.)  175;  People  V.  Peabody,  6  Abb. 
Pr.  (N.' Y.)  228;  Conover  v,  Devlin,  15 
How.  Pr.  (N.  Y.)  472.  See  Taylor  v. 
Mason,  28  Kan.  381.  But  in  Washing- 
ion^  under  Acts  1890,  p.  324,  which  pro- 
vides for  a  settlement  by  "  the  court  or 
judge  who  tried  the  cause,"  it  has  been 
held  that  the  trial  judge  cannot  settle 
a  case  after  the  expiration  of  his  term 
of  office.  Faulconer  %\  Warner,  2 
Wash.  525;  Enos  r.  Wilcox  (Wash. 
1891),  28  Pac.  Rep.  364;  Gunderson  v. 
Cochrane  (Wash.  1S92),  28  Pac.  Rep. 
1105. 

Kansas  Code^  §  449,  provides  that 
*'  in  all  cases  heretofore  or  hereafter 
tried,  when  the  term  of  office  of  a  trial 
judge  shall  have  expired,  or  may  here- 
after expire  during  the  time  fixed  for 
making  or  settling  and  signing  a  case, 
it  shall  be  his  duty  to  certify,  sign, 
and  settle  the  case  in  all  respects  as  if 
his  term  had  not  expired."  Under 
this  statute,  when  an  action  is  tried 
before  a  district  judge  and  time  is 
given  to  make  a  case,  which  time  ex- 
pires before  the  expiration  of  the  term 
of  office  of  the  judge,  and  no  time  is 
fixed  by  him  for  settling  and  signing, 
such  judge  cannot,  after  the  expiration 
of  his  term  of  office,  settle  and  sign  the 
case.  St.  Louis,  etc.,  R.  Co.  r.  Corser, 
31  Kan.  705. 

If  the  trial  judge  die  before  settle- 
ment, the  case  may  be  settled  by  any- 
other  judge  of  the  court.  Hasbard  v. 
Conklin,  1  N.  Y.  City  Ct.  220;  Morse 
V.  Evans,  6  How.  Pr.  (N.  Y.)  445;  Ire- 
land V.  Grant,  34  How.  Pr.    (N.   Y.) 

a.  In  re  Tweed,  47  How.  Pr.  (N,  Y.) 
162.  See  Lake  Shore,  etc.,  R.  Co.  v.  < 
Chambers  (Mich.  1891),  50  N.  W.  Rep. 
741.  In  People  t'.  BakeV,  14  Abb.  Pr. 
(N.  Y.)  19,  it  is  said  :  "  It  [a  mandamus] 
has  been  held  to  be  the  proper  remedy 
to  compel  the  settlement  of  a  case  or 
bill  of  exceptions,  also  to  amend  the 
same  according  to  facts.  So  a  referee 
may  be  compelled  by  mandamus  to 
settle  a  case  and  exceptions,  and  to 
settle   it   correctly.      But    before    the 
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out  all  unnecessary  matter,  and  adding  what  has  been  improperly 
omitted.^  Where  thei:e  is  any  dispute  as  to  the  testimony,  the 
notes  of  the  official  stenographer  will  be  referred  to  ;*  and  after 
the  whole  has  been  adjusted,  the  judge's  signature  must  be  affixed 
to  the  case.*  In  addition,  there  must  be  annexed  the  certificate 
of  the  judge,  to  the  effect  that  it  is  a  true  and  correct  statement 
of  the  evidence  and  such  other  proceedings  as  have  been  incor- 
porated in  the  case  ;*   and  the  whole  must  bear  the  attestation 


writ  win  be  issued  to  compel  the  set- 
tlement in  a  particular  way,  it  must 
be  made  to  appear  that  it  will  then  be 
according'to  the  facts." 

1.  Missouri  River,  etc.,  R.  Co.  v, 
Wilson,  10  Kan.  105. 

In  Canzi  v,  Conner,  4  Abb.  N.  Cas. 
(N.  Y.)  148,  it  is  said:  "The  settle- 
ment of  a  case  is  left  very  much  to 
the  discretion  of  the  judge  presiding 
at  the  trial."  Where  an  exhibit  forms 
a  part  of  the  case,  the  trial  judge  can- 
not arbitrarily  strike  out  words  which 
form  a  part  thereof.  Healey  v,  Terry, 
7  N.  Y.  Supp.  321. 

In  Salina  Bldg.,  etc.,  Assoc,  v.  Beebe, 
24  Kan.  363,  it  was  held  that  the  same 
rules  must  necessarily  apply  to  the 
power  and  duty  of  the  trial  judge  in 
settling  and  signing  a  case  made,  so 
far  as  accuracy  is  concerned,  as  to  bills 
of  exception.  And  where  a  petition 
asks  that  a  new  trial  be  granted,  or 
that  the  original  case  made  be  reformed, 
because  it  was  settled  and  signed  by 
the  trial  judge,  under  a  mistake  and 
misapprehension  of  the  testimony 
given  on  the  trial,  such  petition  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

On  the  settlement  of  a  case,  the  appel- 
lant's counsel  made  affidavit  that  a 
certain  exception  was  taken  at  the  trial, 
but  it  did  not  appear  on  the  judge's 
minutes  or  the  stenographer's  notes. 
It  was*  held  that  an  amendment  by  the 
appellee,  striking  it  out,  was  properly 
allowed.  Canzi  v.  Conner,  4  Abb.  N. 
Cas.  (N.  Y.)  148. 

2.  Nelson  v.  New  York  Cent.,  etc., 
.  R.  Co.,  I  Monthly  L.  Bui.  15. 

In  Petrie  r.  Columbia,  etc.,  R.  Co., 
27  S.  Car,  63,  it  was  held  that  the 
judge,  in  settling  the  case  for  appeal, 
may  state  his  rulings  and  the  facts 
bearing  upon  the  exceptions  taken, 
even  as  to  matters  not  disputed  by  the 
opposing  counsel ;  notwithstanding 
that  such  statement  appears  to  conflict 
with  the  stenographer's  notes  taken  on 
the  trial. 


8.  McNish  r.  Bowers,  30  Hon  f  N/Y.) 
214;  Reese  f.  Boese,  92  K.  Y.  6p: 
Harris  v.  Van  Wtut,  96  N,  Y',  t^i\ 
Snead  v,  Tietjen  .Arizona  i$<)Oi.  ^ 
Pac.  Rep.  324 ;  Stuefen  v.  Jetleris  9 
Mont.  66.  But  where  an  order,  signt^i 
by  the  judg€  who  tried  the  caii*c»  pro 
vided  that  the  case  as  amended  stand 
as  the  settled  cas^c  in  the  action,  ^uch 
settlement  and  allowance  of  the  ca.te 
was  held  sufficient,  although  the  ca^ 
itself  was  not  signed.  Volmer  r. 
Stagerman,  25  Minn.  234. 

Where  the  case  is  signed  by  the 
judge,  and  purports  to  have  been  ^v 
tied  before  him,  it  will  be  presumed  to 
have  been  properly  settled.  Sallee  :. 
Ireland,  9  Mich.  154. 

4.  Hanson  t\  Tompkins,  2  Wash.  t;oS, 
Madigan  t^.  West  Coast  F.  &  M.  In^. 
Co.  (Wash.  1892),  28  Pac.  Rep.  1027; 
Zeukner  v.  Northern  Pac  R.  Co^  3 
Wash.  Ter.  60:  McCle^ky  z\  State 
(Tex.  1890),  13  S.  W.  Rep/997;  Lrno 
V.  State,  28  Tex.  App,  ^i^x  Guyon  r. 
Rooney,  53  Hun  (N.  Y.)  633. 

A  stipulation  of  counsel  will  not  do 
away  with  the  necessity  for  such  au- 
thentication, llodgden  v.  Ellsworth 
Co.,  10  Kan.  637- 

But  the  statement  on  appeal  will 
not  be  stricken  out  where  the  aiithen- 
ticatio'n  of  the  judge  was  omitted  bT 
mistake,  if  the  clerk  obtained  sucli 
authentication  a  short  time  afterwards, 
but  failed  to  attach  it  to  the  statement 
for  several  months,  neither  party  hav- 
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ing  been  prejudiced  by  the  omission. 
Marks  v.  Culmer  (Utah  1890).  23  Pac, 
Rep.  757. 

Where  a  case  made  was  settled  and 
signed  by  the  judge  of  the  district 
court,  with  his  certificate,  to  the  effect 
that  it  contained  a  true  and  correct 
statement  of  all  the  pleadings,  motion^ 
orders,  evidence,  findings,  etc.,  had  in 
the  cause,  hut  no  evidence  appeared 
in  the  case  made  preceding  his  cer- 
tificate and  the  attestation  of  the  clerk, 
although  attached  to  the  case  was 
a    paper    purporting    to    contain  the 
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of  the  clerk  and  the  seal  of  the  courti     But  the  certificate  of  the 
clerk  is  not  necessary.* 

Vn.  CrOBBECTINO;  Stjpplementiho;  Eesettliko.  —  While  the 
judge  before  whom  the  cause  was  tried,  may,  on  his  own  motion, 
before  signing  the  case,  make  such  alterations,  additions,  and 
erasures  as  he  thinks  necessary,*  neither  he  nor  the  appellate 
court  has  the  power,  as  a  general  rule/  to  amend  or  supplement 


evidence  produced  on  the  trial,  which 
paper  was  certified  by  the  official  sten- 
ographer, and  not  otherwise  identified 
or  authenticated,  it  was  held  that  such 
evidence  was  no  part  of  the  case  made, 
and  that  the  alleged  errors  could  not 
be  reviewed.  Mullony  v.  Humes,  47 
Kan.  99. 

The  authentication  of  a  referee  of  a 
case  made  is  conclusive  U|x>n  the  court, 
which  has  no  authority  to  change  his 
certificate.  But  if  a  mistake  in  en- 
grossment is  shown,  it  should  be  sent 
back  to  such  referee  for  correction. 
Tavior  v.  Parker,  18  Minn.  79. 

the  certificate  of  d  judge  that  "  the 
foregoing  statement  on  motion  for  a 
new  trial  has  been  settled  and  allowed 
by  me,"  includes  and  properly  authen- 
ticates certain  exhibits  used  in  evi- 
dence and  feferred  to  in  the  body  of 
the  statement,  although  the  certificate 
is  attached  to  the  body  thereof,  and 
precedes  the  exhibits,  which  are  set 
out  in  the  appendix  of  such  statement. 
Sharon  v.  Sharon,  79  Cal.  633. 

Where  the  certifi^cate  of  the  trial 
judge  commenced  as  follows,  **  I  don't  ^ 
think  as  it  would  be  just  to  say  that 
this  paper  is  settled  and  signed  for 
what  appears  on  its  face,''  and  then 
proceeds  to  state  certain  facts  that 
transpired  in  the  case ;  says  that  the 
testimony  as  prepared  and  presented 
to  him  is  not  true  and  nowhere  allows 
the  record  as  presented  as  a  case  made, 
it  was  held  that  it  was  not  properly 
authenticated ;  nor  did  the  addition  by 
the  clerk  of  what  is  certified  by  him  to 
be  the  testimony,  make  it  a  case.  The 
certificate  of  the  judge  must  show  af- 
firmatively that  he  has  settled  it. 
Allen  T'.  Krueger,  25  Kan.  75. 

Where  a  judge  certifies  that  a  state- 
ment on  appeal  is  correct  according  to 
his  recollection,  the  statement  is  not 
suflliciently  authenticated.  Van  Pelt 
V.  Littler,  14  Cal.  194.  But  a  certifi- 
cate that  it  is  substantially  correct  is 
sufficient.  Battersby  v.  Abbott,  9  Cal. 
566. 

Washington  Laws  1.883,  P-  59»  h 
4,  provides  that  the  statement  on  ap- 


peal shall  contain  the  **  material  facts 
of  the  case."  Under  this  act,  where 
the  certificate  of  the  judge  set  forth 
that  the  statement  on  appeal  contained 
all  the  material  facts  relative  to  the 
execution  of  the  bond  sued  on,  such 
certificate  was  held  not  sufficient. 
King  Co.  V,  Hill,  i  Wash.  63. 

Certlfloate  of  Trial  Judge  Impeachable 
Only  ifor  Fraud. — If  the  certificate  of 
the  trial  judge  to  a  case  made  is  shown 
to  be  intentionally  false  and  fraudu- 
lently prepared,  the  supreme  court 
should  wholly  disregard  it  and  order  a 
new  trial.  Missouri,  etc.,  R.  Co.  v. 
Fort  Scott,  15  Kan.  435. 

Unless  the  certificate  is  shown  to  be 
false  and  fraudulently  made,  the  deci- 
sion of  the  trilil  judge  that  a  case  made 
for  his  signature  is  untrue,  is  conclusive 
and  final.  Salina  Bldg.,  etc.,  Assoc.  7^ 
Beebe,  24  Kan.  363. 

1.  No  certificate  of  the  clerk  of  the 
court  is  requfred  to  a  case  made ;  his 
attestation  and  the  seal  of  the  court  are 
sufficient.  Muscott  i'.  Hanna,  26  Kan. 
770. 

When  what  purports  to  be  a  case 
made  is  signed  by  the  judge  who  tried 
the  cause,  but  is  not  attested  by  the 
clerk,  and  has  not  the  seal  of  the  court 
attached,  the  same  is  not  properly 
authenticated  and  the  case  should  be 
dismissed.  Karr  v.  Hudson,  19  Kan. 
^74.  See  Limerick  v,  Gwinn,  44  Kan. 
694;  Limerick  v.  Haun,  44  Kan.  696; 
Linton  v.  Frazier,  29  Kan.  20.  But 
when,  under  such  circumstances,  a 
motion  is  made  in  the  supreme  court 
to  dismiss  the  case  and  petition  in 
error  for  that  reason,  and  then  the 
plaintiff  in  error,  on  leave,  withdraws 
the  case  temporarily  and  presents  it  to 
the  clerk  of  the  district  court,  who  duly 
attests  and  authenticates  it  with  his 
signature  and  the  seal  of  the  court,  it 
is  held  that  the  motion  to  dismiss  the 
case  should  be  overruled.  Pierce  v. 
Meyers,  28  Kan.  364. 

a'  Sloan  V.  Beebe,  24  Kan.  343; 
Salina  Bldg.,  etc.,  Assoc,  r.  Beebe,  24 
Kan.  363;  and  see  supra^  this  title, 
Amendments;  Settlement. 
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a  case  made  after  it  has  been  signed  and  certified,*  If  the  case 
as  sent  up  appears  not  to  be  properly  settled,  or  is  defective  by 
reason  of  the  omission  of  material  parts  of  the  proceedings,  it 
may,  on  motion,  be  sent  back  for  resettlement  to  the  court  below  * 


1,  Snavely  t\  Abbott  Buggy  Co.,  36 
Kan.  106;  Lewis  t^.  Linscott,  38  Kan. 
379;  Graham  v.  Shaw,  37  Kan.  7^4; 
Ciirter  v.  Beckwith,  82  N.  Y.  83; 
Purter  v.  Parks,  2  Hun  (N,  Y.)  654. 

The  case  made,  after  being  settled  and 
signed  by  the  judge  as  required  by 
statute,  tannot  be  perfected  and  supple- 
mented in  the  supreme  court  by 
attaching  to  it  certified  copies  of  the 
pleadings  and  other'  proceedings  had 
in  the  lower  court  which  are  neither 
referred  to  nor  incorporated  in  the  case. 
Missouri,  etc.,  Transp.  Co.  v.  Palmer, 
1-7  Kan.  471 ;  Coin  v.  Trowbridge,  6 
Kan.  338;  Hodgden  v.  Comrs.,  10  Kan. 
63S;  Sullivan  v,  Leavenworth,  etc.,  R. 
Co.,  17  Kan.  503;  Thompson  r.  Wil- 
liams, 30  Kan.  114;  Fort  Scott  v. 
Deeds,  36  Kan.  621. 

More  than  six  months  after  the  case 
iiKide  had  been  settled  and  signed  by 
the  judge,  and  attested  and  filed  by  the 
cJerk,  it  was  opened,  and  what  pur- 
ported to  be  the  copy  of  a  deed  was 
Inserted  and  attached  to  the  plaintiff's 
pf  til  ion.  It  was  claimed  by  the  plain- 
tWY  that  at  the  time  the  case  was  made, 
the  exhibit  in  some  manner  had  be- 
come detached  from  the  petition  and 
could  not  be  found,  and  it  was  there- 
fore not  copied ;  but  that  it  being  after- 
wards found,  it  was  copied  and  attached 
to  the  record.  It  was  held  that  such 
action  was  unauthorized  and  improper, 
that  after  the  settling,  signing,  attest- 
ing, and  filing,  even,  the  judge  of  the 
court  is  powerless  to  amend  or  change 
the  case,  much  less  any  other  officer  or 
party;  and  that  having  been  materi- 
ally changed,  it  was  Jiot  entitled  to 
consideration.  Hill  z\  First  Nat.  Bank, 
42  Kan.  364. 

Where  a  motion  is  filed  in  the  su- 
preme court  to  have  a  case  made  re- 
turned for  correction,  so  that  certain 
words  may  be  stricken  out  if  it  appears 
that  the  words  are  wholly  immaterial 
for  the  purposes  of  the  case,  they  will 
be  considered  as  stricken  out,  and  the 
motion  denied.  Edwards  v.  Porter,  28 
Kan.  700. 

**  The  case  stated  or  settled  on  ap- 
peal passes  into  and  becomes  a  part  of 
the  case  in  the  court  below,  and  comes 
to  this  [the  supreme]  court  as  part  of 
tlae  record.     This  court  has  no  author- 


ity to  make,  alter  or  modify  it  in  an? 
material  respect,  or  to  determine  that 
it  was  or  was  not  duly  filed*  It  is 
therefore  appropriate  and  proper,  in- 
deed nece88ar>%  that  the  court  below 
should  hear  all  motion!^  und  make  all 
proper  orders  in  respect  to  it,"  Walker 
V.  Scott,  102  N.  Car.  4S7. 

In  Taylor  -•.  Mason,  28  Kan.  3SJ,  it 
was  held,  where  sixty  days  h  ere  ^iven 
to  make  a  case  after  trial  and  judg- 
ment entered,  and  within  that  time  the 
case  was  made  and  served,  and  amcBd- 
ments  proposed »  that  after  the  <\\\j 
days,  supplertientary  proceedinpi  could 
not  be  incorporated  into  that  case,  but 
should  be  embodied  m  a  new  case 
made,  or  in  a  bill  of  exceptions. 

But  the  supreme  court  will  not  ne- 
cessarily  dismiss  a  ca^e  made,  simply 
because  it  was  changed  by  the  judg:e 
below  after  it  had  passed,  strict ty 
speaking,  from  his  jurisdiction,  rhe 
alteration  being  one  manifestly  origi- 
nally intended  by  both  parties,  and 
one  which  justice  required  10  be  made. 
Wilson  V.  James,  29  Kan.  233. 

2.  Matthews  v.  Mavor,  etc.»  of  N.  Y, 
14  Abb.  Pr.  (N.  Y.)  209;  Bliss  -. 
Hoggson,  84  X.  Y.  667;  Johnson  :. 
Whitlock,  13  N,  Y.  344:  Jaycox  :. 
Cameron,  49  N.  Y.  645.  In  WestctU 
V,  Thompson^  16  N.  Y'^  613,  it  was  ?aid 
that  where  the  referee  in  his  report 
set  out  the  evidence  at  length,  Bnd 
stated  that  the  facts  proved  on  the  ^rsX 
trial  did  not  materially  differ  from 
those  proved  on  the  trial  to  which  his 
report  related,  except  as  to  one  addi- 
tional fact  which  he  stated,  and  omitted 
to  tell  what  state  of  facts  was  proved 
on  the  first  trial,  that  nothing  was  be- 
fore the  court  on  which  the  judgment 
could  be  reviewed  ;  and  the  appeal  was 
dismissed,  with  leave  to  the  appellant 
to  apply  to  the  supreme  court  for  an 
amendment  of  the  finding  of  facts  by 
the  referee  and  the  case,  s?o  as  to  con- 
form to  the  requirements  of  law. 

The  Nezv  I'ork  practice  requires 
that  a  motion  for  the  resettlement  oi  a 
case  be  made  upon  affidavits  setting 
forth  what  took  place  on  the  former 
trial ;  and  it  must  he  made  at  a  special 
term.  Witbeck  --.  Waine,  S  How  Pr. 
(N.  Y.)  433.  This  case  held  further, 
that  the  order  fur  resettlement  might 
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Vni.  EUIKO. — After  the  case  has  been  settled  and  signed  by 
the  judge  or  other  officer,  and  attested  by  the  clerk,  it  must, 
within  a  certain  time,  usually  prescribed  by  a  rule  of  court,  be 
filed  in  the  clerk's  office '}  and  a  failure  to  comply  with  this  rule 


be  made,  where  the  action  was  pend- 
ing in  the  court  of  appeals,  before  the 
record  was  sent  back ;  but  in  Adams 
r.  Bush,  2  Abb.  Pr.  N.  S.  (N.  Y.)  ii8, 
it  is  held  that  after  an  appeal  to  the 
court  of  appeals  and  a  case  made  and 
returned  to  the  clerk,  the  court  below 
will  not  hear  a  motion  to  cprrect  the 
case,  but  it  must  be  sent  bacK  to  enable 
them  to  do  so. 

A  referee  being  for  the  purpose  of 
the  action  a  special  term  judge,  a  mo- 
tion to  re-settle  a  case  should  proper- 
ly be  made  before  the  general  term. 
Cheever  v.  Brown  (Supreme  Ct.),  7 
N.  Y.  Supp.  918.  See  Pettit  i\  Pettit, 
20  N.  Y.  W'kly  Dig.  154. 

Where,  upon*  an  appeal  from  an 
order  granting  a  new  trial,  it  did  not 
in  any  way  appear  that  an  order  to 
show  cause  why  the  case  for  a  new 
trial  previously  served  should  not  be 
allowed,  settled,  and  signed,  was  ever 
disposed  of,  or  that  the  case  was  al- 
lowed, eicamined,  or  signed  by  the 
judge  or  that  the  new  trial  was 
granted  upon  the  case  as  proposed 
and  presented  in  the  paper-book,  it 
was  held  that  the  irregularity  was  too 
important  to  be  overlooked,  and  the 
same  was  remanded  to  the  court  below 
with  leave  to  the  respondent  to  apply 
for  correction  of  the  record,  or  an 
amendment  of  the  return.  Phoenix 
V.  Gardner,  13  Minn.  294. 

Where  one  of  the  parties  caused  a 
case  to  be  filed  in  the  supreme  court, 
which  he  claimed  was  a  case  settled 
after  judgment,  but  it  did  not  conclu- 
sively show  on  its  face  that  it  was  so 
intended,  and  the  trial  judge  who 
signed  the  document  certified  to  the 
superior  court  that  in  so  signing  he 
did  not  suppose  he  was  settling  a  case 
under  the  statute,  and  that  the  one 
signed  did  not  set  forth  all  the  facts  as 
they  existed,  it  was  held  that  the 
papers  should  be  remitted  to  the  trial 
court  for  such  action  as  it  should  deem 
proper  under  the  circumstances.  Far- 
rand  r.  Bentley,  6  Mich.  281. 

When,  upon  the  trial  of  an  action, 
all  evidence  to  be  offered  by  the  de- 
fendant in  support  of  a  counter-claim 
set  up  in  his  answer  was  excluded  by 
the  court,  and  a  motion  to  have  the 
case  re-settled  and  to  have  the  ruling 


of  the  court  excluding  the  evidence 
and  the  exception  thereto  inserted  was 
denied,  it  was  held  that  such  denial 
was  error ;  and  that,  as  the  right  of  the 
party  to  review  the  action  of  the  court 
below  was  absolute,  so  was  his  right 
to  have  a  complete  and  accurate  state- 
ment of  the  matters  determined  against 
him  set  forth  in  the  case ;  and  the  or- 
der was  reversed  and  a  re- settlement 
directed  with  the  addition  proposed  to 
be  made.  Gleason  v.  Smith,  34  Hun 
(N.  Y.)  547.  As  to  such  an  order  be- 
ing appealable,  see  People  v.  New 
York  Cent.  R.  Co.,  29  N.  Y.  418; 
In  re  Duff,  41  How.  Pr.  (N.  Y.)  350. 
In  Marckwald  v.  Oceanic  Steam  Nav. 
Co.,  8  Hun  (N.  Y.)  548,  it  was  further 
held,  on  appeal  from  an  order  denying 
a  motion  made  for  the  re-settlement  of 
a  case  containing  exceptions  on  the 
ground  that  it  should  contain  only  so 
much  of  the  evidence  as  is  necessary 
to  present  questions  of  law  raised  on 
the  trial,  and  not  all  the  evidence,  that 
such  order  should  be  reversed  and  a 
re-settlement  directed,  excluding  need- 
less depositions  and  stenographic  notes 
and  substituting  in  place  thereof,  so 
far  as  might  be  proper,  a  statement  of 
the  facts  which  such  evidence  proved 
or  tended  to  f>rove.  See  McNish  v. 
Bowers,  30  Hun  (N.  Y.)  214. 

The  superior  court  will  order  the 
re-settlement  of  a  case  where  the  affi- 
davits used  on  a  motion  for  a  new  trial 
have  been  omitted.  Gallaudet  v, 
Steinmetz,  45  N.  Y.  Super.  Ct.  239. 

If  an  exception  which  was  actually 
taken  was  not  noted  by  the  stenogra- 
pher, and  the  case  was  settled  in  ac- 
cordance with  his  report,  the  remedy 
is  by  a  motion  to  re-settle.  Toner  v. 
Mayor,  etc.,  of  N.  Y.,  i  Abb.  N.  Cas. 
(N.  Y.)  302. 

If  the  trial  judge  refuses  to  re-settle 
a  case  because  he  thinks  it  is  correctly 
settled,  such  refusal  is  conclusive  upon 
the  appellate  court.  Grossman  v. 
Supreme  Lodge,  etc.,  52  Hun(N.  Y.) 
611. 

1.  Mix  V,  San  Diego,  etc.,  R.  Co., 
86  Cal.  235 ;  Galveston  v.  Dazet  (Tex. 
1891),  16  S.  W.  Rep.  20;  Johnson  v, 
Sabine,  etc.,  R.  Co.,  69  Tex.  641. 
After  a  case  or  exceptions  has  been 
settled,  it  is  filed  with  the  clerk  and 
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will  be  deemed  an  abandonment  of  the  case,  unless  the  time  (or 
filing  has  been  extended  by  the  court. ^ 

SETTLEMENT* — In  contracts, as  between  debtor  and  creditor, 
a  settlement  is  an  agreement  by  which  two  or  more  persons  who 
have  dealings  together,  so  far  arrange  their  accounts  as  to  ascer- 
tain the  balance  due  from  one  to  the  other* ;  an  accounting,  ad- 
justment,  or  liquidation   of    mutual    accounts  and    agreement 


becomes  a  record  of  the  court,  and 
it  may  be  taken  prima  facie  in  the 
further  progress  of  the  action  as  evi- 
dence of  the  facts  therein  appearing. 
Van  Bergen  v.  Ackles,  21  How.  Pr.  (N. 

Y.)  3H. 

By  the  37th  rule  of  the  New  Tork 
court  of  common  pleas«  the  party  must 
file  with  the  clerk  a  copy  of  the  case  as 
settled,  and  the  original  papers  con- 
taining the  case  and  amendments  as 
they  came  from  the  judge  or  referee. 
Parker  v.  Link,  26  How.  Pr.   (N.  Y.) 

375- 

But  in  South  Carolina^  the  rule 
(Cir.  Ct.  Rule  49)  does  not  say  that 
the  original  case  shall  be  filed,  and  so 
an  appeal  will  not  be  dismissed  because 
a  copy  of  such  case  has  been  filed  in- 
stead. Archer  t;.  Long  (S.  Car.  1891), 
14  S.  E.  Rep.  24. 

By  Gen.  Rule,  New  Tork  supreme 
court  rules,  the  case  cannot  be  filed  by 
the  clerk  unless  the  same  is  so  ordered 
by  the  judge.  Under  this  rule  it  is 
held  that  if  the  appellant  fails  to  pro- 
cure an  order  filing  the  case,  such 
order  may  be  procured  by  the  respon- 
dent. Davidge  v.  Coe,  9  N.  Y.  Supp. 
310. 

By  Rev.  Stat.  Texas,  art.  1379,  the 
court  may,  by  an  order  entered  upon 
the  record,  authorize  the  statement  of 
facts  to  be  made  up,  signed  and  filed 
during  vacation.  When  no  such  order 
is  shown  to  have  been  made,  the  state- 
ment will  not  be  considered  on  appeal, 
if  the  statement  was  filed  two  days 
after  the  adjournment  of  the  trial 
court.  Broussard  v,  Sabine,  etc.,  R. 
Co.,  75  Tex.  702  ;  San  Antonio,  etc.,  R. 
Co.  V,  Moore,  75  Tex.  643.  See  White 
V,  Parks,  67  Tex.  605;  International, 
etc.,  R.  Co.  V.  Scott,  58  Tex.  187. 

In  Ballew  v.  Anderson,  31  S.  Car. 
360,  it  was  held  on  a  motion  to  reinstate 
an  appeal  dismissed  by  the  clerk  for 
failure  to  file  the  return  required,  that 
where  the  appellant  relied  upon  a 
local  practice  in  his  county  of  agreeing 
upon  a  case  and  filing  a  printed  copy 
of  the  same  with  the  clerk  of  the  su- 


preme court  within  a  reasonable  time, 
such  filing  would  not  excuse  his  non- 
compliance with  a  rule  requiring  him 
to  file  the  return  or  an  agreed  state- 
ment of  the  case,  as  allowed  by  act  of 
March  5, 1875,  within  the  time  required 
by  said  rule;  and  that  he  must  be 
deemed  to  have  waived  his  appeal. 

1.  Leech  v.  West,  2  Cal.  95;  Harper 
V,  Minor,  27  Cal.  107;  Kavanagh  v. 
Maus,  28  Cal.  261. 

Where  it  appeared  that  the  appellant 
failed  to  comply  with  the  rule  requir- 
ing a  case  made  to  be  filed  in  the  clerk's 
office  within  a  certain  time  after  set- 
tlement, and  such  omission  did  not 
appear  to  have  occurred  by  reason  of 
inadvertence,  mistake  or  excusable 
neglect,  a  motion  to  perfect  an  appeal 
oti  such  case  was  dismissed,  and  a  mo- 
tion for  an  order  declaring  the  appeal 
abandoned  was  granted.  Donahue  r. 
Enterprise  R.  Co.,  33  S.  Car.  608.  See 
Archer  v.  Long  (S.  Car.  1891),  14  S. 
E.  Rep.  24. 

Until  the  time  for  filing  a  case  made, 
or  the  extension  of  such  time,  expires, 
the  case  cannot  be  noticed  for  argu- 
ment. Donohue  v.  Hicks,  21  How.  Pr. 
(N.  Y.)  438. 

The  court  may  extend  the  time  for 
filing  a  case,  even  though  the  time  as 
originally  prescribed  has  already  ex- 
pired. Strong  V.  Hardenburgh,  25 
How.  Pr.  (N.  Y.)438.. 

But  a  motion  ifor  a  new  trial  does 
not  extend  the  time  for  filing.  Maho- 
ney  v,  Caperton,  15  Cal.  313. 

The  mere  failure  of  the  clerk  to 
mark  the  case  **  filed "  will  not  be 
ground  for  dismissing  the  appeal  where 
the  case  was  left  with  him  by  the  party 
making  it,  in  good  time.  Aultmaii  f. 
Utsey,  33  S.  Car.  611.  See  Fore  :. 
Western  N.  Car.  R.  Co.,  loi  N.  Car. 
526. 

2.  Settlement  aa  Between  Guardian 
and  Ward. — See  Guardian  and 
Ward,  vol.  9,  p.  85. 

Acconnt  and  Settlement  of  Szecnton 
and  Adminlstratore. — See  Executors 
AND  Administrators,  vol.  7,  p.  165. 
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upon  the  balance.*  The  word  may  be  used  in  the  sense 
of  mere  computation,  or  it  may  be  so  used  as  to  include 
the  idea  of  compromise  or  adjustment  of  controversy.*  The 
term  settlement  does  not  necessarily  mean  payment,*  though  it 
may,  especially  under  circumstances  which  exclude  the^idea  of 
controversy  and  adjustment,  be  understood  as  meaning  payment.* 
Questions  involving  the  construction  of  this  word  frequently 
arise  in  the  law  of  agency  in  cases  where  it  is  necessary  to  deter- 
mine the  powers  of  an  agent  under  an  authority  to  "settle"  or 
to  make  a  **  settlement.*'  ^ 


1.  Bouv.  L.  Diet. ;  Baxter  v.  State,  9 
Wis.  38.  See  National  Bank  r\  Nor- 
ton, I  Hill  (N.  Y.)  572  ;  Foot  v.  Good- 
ing, 9  Barb.  (N.  Y.)  371;  Dorsey  v. 
Kollock,  I  N.J.  L.35;  Moore  T'.  Hymen, 
13  Ired.  (N.  Car.)  274.  See  Account 
—Account  Stated,  vol.  i,  p.  108. 

2.  See  Moore  v.  Hymen,  13  Ired. 
(N.  Car.)  274.  See  Contract,  vol.  3,  p. 
837,  n.  I ;  Composition  with  Cred- 
itors, vol.  3,  p.  385,  et  seq, 

SetUement  Between  Parties  as  Affect- 
ing Attorney's  Lien. — See  Attorney 
AND  Client,  vol.  i,  pp.  971-973; 
Liens,  vol.  13,  pp.  619-620. 

3.  Foot  V,  Gooding,  9  Barb.  (N.  Y.) 
371 ;  Baxter  v.  State,  9  Wis.  32. 

4  See  Abb.  L.  Diet.;  Austin  v. 
Smith,  39  Me.  203 ;  McMurray  v,  Tay- 
lor, 30  Mo.  263 ;  77  Am.  Dec.  61 1 ;  New 
York,  etc.,  R.  Co.^t;.  Bates,  68  Md.  194; 
Gandolfo  v.  Appleton,  40  N.  Y.  533; 
National  Bank  r.  Norton,  i  Hill  (N. 
Y.)  572. 

When  the  word  "settle"  is  used  in 
the  sense  of  accounting  together  knd 
striking  a  balance,  a  promise  to  settle 
implies  a  "promise  to  pay  the  balance. 
Moore  I'.  Hyman,  13  Ired.  (N.  Car.) 
274. 

Two  contracting  parties  are  said  to 
settle  an  account  when  they  are  cer- 
tain what  is  justly  due  by  one  to  the 
other ;  when  one  pays  the  balance  or 
debt  due  by  him,  he  is  said  to  settle  the 
balance.     11  Ala.  419. 

It  was  held  that  the  word  "  settled  " 
at  the  foot  of  a  bill  of  parcels,  im- 
ported a  receipt  of  payment  and  ac- 
quittance. Rex  V,  Martin,  7  C.  &  P. 
549;  32  E.  C*  L.  626. 

But  it  is  not  always  that  the  word 
necessarily  means  payment  in  full. 
Thus,  where  a  debtor  inclosed  a  check 
in  a  letter  of  transmittal,  which  was 
merely  a  printed  form,  with  the  blanks 
filled  out  in  writing  and  containing  the 
printed  words,  "in  settlement  of  ac- 
count," and   the  letter  also  inclosed  a 


receipt  in  similar  form  and  with  the 
same  printed  words,  it  was  held  that 
the  words,  "  in  settlement  of  account," 
meant  no  more  than  "  applied  on  ac- 
count." Widner  v.  Western  Union 
Tel.  Co.,  51  Mich.  291. 

ClroumstanoeB  Predndlng  the  Idea 
of  Controversy  and  Adjustment.  —  A 
promise  to  settle  a  demand  which  has 
been  liquidated  and  is  undisputed 
means  to  pay  it.  Pinkerton  v.  Bailey, 
8  Wend.  (N.  Y.)  600;  Stilwell  v,  Coope, 
4  Den.  (N.  Y.)  225;  Brody  v,  Doherty, 
30  Miss.  40. 

6.  See  Agency,  vol.  i,  p.  367. 

It  was  held  that  a  power  of  attorney 
to  settle  up  mercantile  business,  which 
had  been  conducted  in  the  name  of  the 
principal,  did  not  confer  power  to  pur- 
chase or  to  execute  a  note  for  the  pur- 
chase price  of  real  estate.  Fisher  v. 
Salmon,  i  Cal.  413 :  54  Am.  Dec.  297. 

But  it  was  held  that  a  power  given 
by  one  to  his  agent,  authorizing  him 
to  settle  the  principal's  business  and 
collect  all  claims  due  him,  gave  the 
agent  authority  to  execute  a  replevin 
bond.    Merrick  v.  Wagner,  44  111.  266. 

Where  a  physician  left  his  books  of 
account  for  services  with  his  agent 
"for  settlement,*'  it  was  held  that  the 
agent  had  no  authority  to  assign  the 
books  to  a  surety  of  his  principals  as 
security.  The  words  "for  settlement" 
restricted  the  authority  of  such  an  agent 
to  a  power  to  settle  the  demands  with 
the  persons  from  whom  they  were 
due.  Wood  v.  McCain,  7  Ala.  800; 
42  Am.  Dec.  612. 

Where  one  holding  certain  vouchers 
for  certain  personal  services  rendered 
to  a  railroad  company,  had  sent  the 
unpaid  vouchers  to  his  agent,  with 
authority  to  make  the  best  settlement 
possible,  it  was  held  that  the  term 
"settlement"  gave  the  agent  not  only 
authority  to  determine  the  amount  due, 
but  to  collect  and  receipt  the  money 
coming  to  the   principal   under  such 
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SETTLEMENT. 


DefiaitUB. 


In  conveyancing,  settlement  is  the  limitation  of  real  or  per- 
sonal property  or  the  enjoyment  thereof  to  seyeral  persons  in 
succession,  prescribing  the  mode  of  holding,  enjoying,  and  dis- 
posing of  it.*  The  settlement  generally  implies  a  deed,  or  an  in- 
strument equivalent  to  a  deed,  such  as  articles  of  agreement  for  a 
settlement ;  but  a  settlement  may  be  and  often  is  made  by  will  * 
The  party  making  the  deed  of  settlement  is  called  the  settlor, 


settlement.     New  York,  etc.,   R.  Co. 
V.  Bates,  68  Md.  184. 

An  agreement  by  partners  upon  the 
dissolution  of  the  firm  that  the  business 
should  be  settled  with  one  of  the  part- 
ners, was  held  not  to  authorize  such 
partner  to  renew  a  note  which  had 
been  given  by  a  partnership.  In  re- 
gard to  the  meaning  of  ^he  authority 
to  settle,  the  court  by  Cowen,  J.,  said : 
'*This  was  no  more  than  a  power  to 
liquidate  partnership  demands  and 
sanction  the  liquidation  by  the  firm 
name.  It  no  more  gave  power  to  re- 
new the  old  note  than  to  give  one 
payable  in  chattels.  A  says  to  B,  set- 
tle my  debts  with  C,  and  sign  my  name 
for  the  purposes  of  such  settlement. 
It  is  a  strained  and  unnatural  con- 
struction to  say  that  B  may  use  A's 
name  in  extinguishing  the  old  contract 
by  executing  such  a  new  one  in  A's 
name  as  he  pleases.  The  agent 
can     do    no    more    than    deal    with 


to  be  a  power  of  renewal;  and  in  the 
third,  a  power  of  adjustment  was  denied 
to  operate  as  an  authority  to  sign  an 
account  stated.  In  the  case  at  bar  an 
express  power  to  use  the  name  is 
given ;  but  it  is  confined  to  the  pur- 
poses of  adjustment  (settlement).  The 
w^ords  did  not  work  an  extension  of 
power  in  any  respect  beyond  the  form 
of  doing  the  business.'*  National  Bank 
V,  Norton,  i  Hill  (N.  Y.)  572. 

An  attorney  authorized  bv  salvors 
to  settle  their  claims  against  the  vessel 
saved,  has  authority  to  receive  the 
money,  but  not  to  afterwards  dis- 
tribute it  upon  his  own  judgment 
among  the  salvors,  or  to  pay  charges 
against  the  fund.  Hawkins  v.  Averv, 
32  Barb.  (N.  Y.)  551. 

It  was  held  that  a  clerk  in  a  store 
authorized  to  settle  a  claim  against  a 
carrier  for  the  loss  of  certain  goods, 
cannot  give  a  discharge  without  re- 
ceiving any  consideration.     His  mere 


the  old    debt  by    paying    or    stating '  agreement  to  receive  other  goods  in 


an  account.  The  word  'settle,'  as 
here  used  in  respect  to  the  debts 
due  from  the  firm,  and  the  word  *busi- 
ness'  no  doubt  covers  these,  is  thus 
defined  by  Mr.  Webster :  *To  adjust ; 
to  liquidate ;  to  balance  or  to  pay  ;  as, 
to  settle  accounts.'  Webst.  Die.  *Settle^^ 
pi.  18,  4th  ed.  That  this  is  so  under- 
stood by  courts,  may  also,  I  think,  be 
collected  from  several  of  the  cases 
cited  by  the  learned  counsel  for  the 
defendant  on  the  argument.  Kilgour 
V.  Finlyson,  i  H.  Bl.  155;  Mowatt  v, 
Howland,  3  Day  (Conn.)  353;  White 
V.  Union  Ins.  Co.,  i  Nott  &  M.  (S. 
Car.)  561;  9  Am.  Dec. '726;  Sanford  v. 
Mickles,  4  Johns.  (N.  Y.)  224.  Others 
cited  by  him  are  in  point  Abel  v, 
Sutton,  3  Esp.  Ill;  Martin  v.  Walton, 
I  McCord  (S.  Car.)  16;  Hackley  v, 
Patrick,  3  Johns,  (N.  Y.)  536.  Th^se 
were  all  cases  of  an  express  authority 
to  settle,  after  dissolution,  yet  the  first 
holds  that  the  power  did  not  extend 
to  indorsing  a  partnership  note  even 
in  liquidation  of  a  partnership 
debt.    In  the  second,    it   was    denied 


place  of  those  lost  will  not  operate  as 
a  release  of  the  carrier's  liability. 
Patterson  v.  Moore,  34  Pa.  St.  69. 

The  power  "to  settle"  on  an  assign- 
ment of  a  complainant's  interest  in  a 
contract  was  held  not  to  authorize  the 
assignee  to  include  it  in  a  general  ar- 
bitration of  all  matters  in  difference 
between  him  and  the  other  party  to  the 
contract.  Held^  also,  that  an  award 
thereon  obtained  against  the  protest  of 
the  complainant,  and  by  the  assignee's 
deception,  constituted  no  bar  to  a 
specific  performance  of  such  contract. 
Lawrence  xk  Emson,  31  N.  J.  Eq.  67. 

1.  Abb.  L.  Diet. ;  Bouv.  L.  Diet. 
See  Grier  r.Grier,  L.  R.,  c  H.  L.68S; 

4  Moak's  Eng.  Rep.  71;  Micklcthwait 
V.  Micklethwait,  4  C.  B.  N.  S.  858;  93 
E.  C.  L.  856. 

Settlement  of  E^ate.— The  term  set- 
tlement of  estate,  when  applied  to  the 
estates  of  deceased  persons,  may  mean 
the  settlement  of  the  probate  account. 
Calkins  v.  Smith,  41  Mich.  409;  Allen 
V,  Dean,  148  Mass.  594. 

2.  Sweet's  Diet. 
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S£  VERSE  VERA  NCE. 


Definition. 


and  those  who  are  to  be  benefited  by  it,  the  beneficiaries.^  Such 
deeds  are  generally  made  in  contemplation  of  marriage,*  but  may 
be  executed  for  other  purposes,  as  to  provide  for  gradual  pay- 
ment of  creditors  without  absolute  disposal  of  the  property.* 

Settlement  may  also  be  used  in  the  sense  of  taking  up  habita- 
tion, as  in  the  various  statutes  relating  to  the  poor,^  public 
lands,*  elections,®  taxation,  etc.'' 

SEVEB;  SEVEEABLE— (C(7/«/tfr^  Severance).— To  separate; 
to  divide.  When  joint  defendants  put  in  separate  pleas  and  rely 
on  separate  defenses,  they  are  said  to  "sever.'* 

SEYEEABLE. — Capable  of  separation  or  division  ;  admitting  of 
severance  from  other  things  to  which  it  had  been  joined,  and  of 
distinct  existence. 

SEVEBAL. — I.  Separate;  individual;  independent.  In  this 
sense,  the  word  is  distinguished  from  "joint."  Also  exclusive; 
individual ;  appropriated.  In  this  sense  it  is  opposed  to 
"  common."*     2.  More  than  two  but  not  very  many.® 

SEVEBAL  FI8SEBY.— See  FiSH  and  Fisheries,  vol.  8,  p.  24. 

SEVEBALLY.— Distinctly  ;  separately  ;  apart  from  others.^^ 

SEVEBALTY.— See  Chattels,  vol.  3,  p.  169;  Estates,  vol.  6, 
p.  895. 

8EVEBANCE— (See  also  Joinder,  vol.  11,  p.  986;  Parties  to 
Actions,  vol.  17,  p.  470). — i.  In  pleading  at  law,  when  there  are 


1.  Abb.  L.  Diet. 

3.  See  Marriage  Settlements, 
vol.  14,  p.  538. 

8.  Abb.  L.  Diet.  See  Trust  Deeds. 

4.  See  Poor  and  Poor  Laws,  vol. 
18,  p.  766;  Ree.  V,  Inhabitants,  7  Q^  B. 
533;  53  E.  £.  L.  532;  Jefferson  r. 
Washington,  19  Me.  293;  Cummington 
r*.  Wareham,  9  Cush.  (Mass.)  588;  La 
Crosse  v,  Melrose,  22  Wis.  462. 

5.  See  Public  Lands;  Rector  v,  U. 
S.,  92  U.  S.  698;  3  Cent.  L.  J.  612 ;  Bal- 
four r.  Meade,  i  Wash.  (U.  S.)  25;  In 
re  Selby,  6  Mich.  193. 

Actual  Settler.^— See  Actual  Set- 
tler, vol.  I,  p.  186,  note;  Stroud  v, 
Missouri,  etc.,  R.  Co.,  4  Dill.  (U.S.)  396. 

6.  See  Elections,  vol.  6,  p.  255. 

7.  See  Come,  vol.  3,  p.  314. 

Settled  Minister.— A  person  author- 
ized to  perform  ministerial  functions, 
and  particularly  the  celebration  of  mar-' 
riage  resident  in  the  cpunty  where  he 
performs  them,  and  who  has  the  charge 
of  a  particular  church  and  congrega- 
tion. He  must  not  be  an  itinerant,  but 
a  local  preacher.  Kibbe  v,  Antram,  4 
Conn.  140. 

8.  Black's  L.  Diet. 


A  testator  provided  for  the  division 
of  his  property  after  the  "several 
deaths"  of  four  named  persons.  It  was 
held  that  "several"  could  not  be  con- 
strued as  equivalent  to  "respective,"  but 
that  the  testator's  intention  was  that 
the  division  should  be  postponed  until 
all  the  deaths  should  have  occurred. 
Colton  V,  Fox,  67  N.  Y.  348. 

9.  Einstein  v,  Marshall,  58  Ala.  153; 
29  Am.  Rep.  729.  In  that  case,  defend- 
ants had  recommended  the  plaintiffs  to 
credit  A  to  the  extent  of  "several"  hun- 
dred dollars.  It  was  held  that  "several" 
included  seven. 

**  Several"  may  mean  '  "all" — r.  ^., 
where  a  testator  directed  that  the  resi- 
due of  his  property  upon  the  death  of 
his  wife,  should  be  divided  among  his 
"several  children,"  it  was  said :  "  By 
the  expression  *my  several  children' 
the  testator  referred  to  all  his  children 
living  and  dead,  as  a  class.  By  the 
word  *severar  he  probablv  meant  *all.' " 
Outralt  V,  Outralt,  42  N.'j.  Eq.  501. 

10.  State  Nat.  Bank  v.  Reilly,  124  111. 
464.  "The  expression  *  severally  lia- 
ble,* when  applied  to  a  number  of 
persons,  usually  implies  that  each  one 
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S£  VERE—SHA  RE  HOLDER, 


Deflaitioii. 


Ill 


several  defendants  in  an  action,  they  may  either  all  plead  jointly 
one  and  the  same  defense,  or  each  defendant  may  plead  a  sep- 
arate defense  for  himself,  if  he  thinks  such  a  course  preferable; 
in  which  latter  case  he  is  said  to  sever,  and  his  doing  so  is 
termed  severance  in  pleading.^ 

2.  The  destruction  of  any  one  of  the  unities  of  a  joint  ten- 
ancy. It  is  so  called  because  the  estate  is  no  longer  a  joint 
tenancy,  but  is  severed.* 

3.  The  word  "  severance  "  is  also  used  to  signify  the  cutting  of 
the  crops  ;  such  as  grass,  etc.,  or  the  severing  of  anything  from 
the  realty.^ 

^VTEXZ— {Compare  SERIOUS,  vol.  22,  p.  105).— See  note  4. 

SEWEB. — See  COMMON,  vol.  3,  p.  347 ;  Drains  and  Sewers, 
vol.  6,  p.  2. 

SHAM  PLEASIKO.— See  PLEADING,  vol.  18,  p.  504. 

SHARE — (See  also  Stock). — A  portion  of  anything,  e.  g,,  a 
share  in  an  estate.* 

SHAEEHOLDEE— (See  also  Stockholders). — In  the  strict 
sense  of  the  term,  a  shareholder  is  a  person  who  has  agreed  to 
become  a  member  of  a  company,  and  with  respect  to  whom  all 
the  required  formalities  have  been  gone  through — e.g,y  signing 
deed  of  settlement,  registration,  or  the  like.  A  shareholder  by 
estoppel  is  a  person  who  has  acted  and  been  treated  as  a  share- 
holder, and  consequently  has  the  same  liabilities  as  if  he  were 
an  ordinary  shareholder.* 


is  liable  alone."     Pruyn  v.  Black,  21 
N.  Y.  301. 

1.  Abb.  L.  Diet. 

2.  Bouv.  L.  Diet.  See  also  Joint 
Tenants,  vol.  it,  p.  1057. 

3.  Brown's  L.  Diet.;  Abb.  L.  Diet. 
See  generally  Crops,  vol.  4,  p.  887. 

4.  Severe  IIlneeBf  in  an  interroga- 
tory addressed  to  the  applicant  for  a  life 
insurance  policy,  means  such  an  illness 
as  has,  or  ordinarily  does  have,  a  per- 
manent detrimental  effect  upon  the 
physical  system.  Goucher  v.  North- 
western, etc.,  Assoc,  20  Fed.  Rep.  596. 
See  also  Holloman  r.  Life  Ins.  Co.,  i 
Woods  (U.  S.)  674;  Boos  t'.  World 
Mut  L.  Ins.  Co.,  64  N.  Y.  236;  Price 
V,  Phoenix  Mut.  L.  Ins.  Co.,  17  Minn. 
497;  10  Am.  Rep.  166.  See  generally 
Life  Insurance,  vol.  13.  p.  632. 

5.  For  "  share  *'  as  used  in  wills,  see 
Wills. 

Share  and  Share  Allke.-^Sce  Wills. 
Renting  ''On  Shares."— See  Crops, 
vol.  4,  p.  895. 
Used  aa  Ssmonymoni  with  Stock— (See 


also  Stock). — There  is  no  such  thing 
in  rerum  natura  as  a  railway  share. 
It  is  not  such  a  thing  as  you  can  see,  or 
touch  or  handle.  It  is  a  term  which  indi- 
cates simply  a  right  to  participate  in  the 
profits  of  a  particular  joint  stock  under- 
taking. Well,  then,  stock,  or  that  which 
is  called  '*  stock,'^  the  thing  into  which 
the  shares  have  been  consolidated,  so 
far  as  regards  the  interest  of  one  per- 
son in  that  stock,  is  the  right  to  partic- 
ipate in  the  profits  of  the  undertaking. 
Both  sets  of  words,  "  niy  railway  stock," 
'*  my  railway  shares,*'  mean,  etymolog- 
icallys  my  right  to  share.  Morrice  v, 
iM'lmer,  L.  R.,  10  Ch.  App.  148;  11 
Moak's  Rep.  503.  See  also  Harrison 
V.  Vines,  46  Tex.  15 ;  Trinder  v,  Trin- 
der,  L.  R.,  1  Eq.  695;  In  re  Bodman, 
-L.  R.,  1891,  3  Ch.  135 ;  35  Am.  &  Eng. 
Corp.  Cas.  585.  ; 

6.  Sweet's  Law  Diet.,  citing  Lind.  on 
Part.,  p.  130. 

Thus,  a  person  who  has  acted  as  a 
shareholder  may  be  liable  for  the  debts  of 
the  company ,  although  he  has  never  been 
registered  as  a  shareholder,  and  is  there- 
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SHARP— SHELLEY'S  CASE. 


Origin  of  Side. 


SHAEP.— See  note  i. 

SHAVE. — This  term  is  used  sometimes  to  denote  the  act  of 
obtaining  the  property  of  another  by  oppression  and  extortion  ; 
but  it  also  denotes  the  buying  of  existing  notes  and  other  securi- 
ties for  money,  at  a  discount.? 

SHEEP— (See  generally  Animals,  vol.  i,  p.  571  ;  Cattle,  vol. 
3,  p.  43  n.).— See  note  3. 

SHELLETS  CASE  (ETTLE  IN).— See  also  Children,  vol.  3,^p. 
229 ;  Estates,  vol.  6,  p.  875 ;  Issue,  vol.  11,  p.  868 ;  Legacies 
AND  Devises,  vol.  13,  p.  7;  Perpetuities,  vol.  18,  p.  335;  Real 
Property,  vol.  19,  p.  1028;  Remainders,  vol.  20,  p.  828; 
Wills. 


1,  Statement  and  Origin  of  Rule,  493. 
II.  Not  a  Rule  of  Intention,  495. 
III.  General  Review  of  the  Rule,  502. 

1.  Tke  Prior  Estate^  502. 

2.  The  Subsequent  Estate^  503. 

3.  Heirs  Must  Be  Deduced  Solely 
from  Persons  Taking  Freehold^ 

505- 

a.  The  Principle,,  505. 

b.  Freehold  to  One^  Remainder 
to  Heirs,  etc^  of  Him  and 
Another,  or  Others,  505. 

c.  Freehold  to  Several,  Re- 
mainder to  Their  Heirs,  etc., 

507. 

d.  Freehold    to    Several,    Re- 


mainder to  Heirs,  etc.,  of  One 
of  Them,  508. 

4.  Same  Instrument   Must    Give 
Both  Estates,  509, 

5.  Equitable  Estates,  509. 

a.  Rule  A f plies  to  Equitable 
Estates,  509. 

b.  Does  Not  Apply  to  Executory 
Trusts  Nor  Marriage  A  r ti- 
des, $\i.  [512. 

6.  Applies  to  Personal  Property, 

7.  The  •  /^imitation    Must    Be   to 
Heirs,  ^ua   Heirs,  512. 

a.  The  Principle,  5x2. 

b.  What  Limitations  Will  Be 
So  Construed,  514. 

IV.  Statutes  Abolishing  the  Rule,  518. 


L  Statement  and  Obiodt  of  Bule.— When  a  person  takes  an 
estate  of  freehold,  legal  or  equitable,  under  a  deed,  will,  or 
other  writing,  and  afterwards,  in  the  same  deed,  will,  or  writing, 
there  is  a  limitation,  by  way  of  remainder,  with  or  without  the 
interposition  of  any  other  estate,  of  an  interest  of  the  same  quality, 
as  legal  or  equitable,  to  his  heirs  generally,  or  the  heirs  of  his 
body,  by  that  name  in  deeds  or  writings  of  conveyance,  and  by 
that  or  some  such  name  in  wills,  and  as  a  class  or  denomination 
of  persons  to  take  in  succession  from  generation  to  generation, 
the  limitation  to  the  heirs  will  entitle  the  person  or  ancestor  him- 
self to  the  estate  or  interest  imported  by  the  limitation.* 


fore  not  a  shareholder  in  the  full  sense 
of  the  word.  Portal  v.  Emmens,  L.  R., 
1  C.  P.  Div.  201.  See  also  Stock- 
holders. 

1.  Sharp  and  Dangerous  Weapon. — 
See  Weapon. 

2.  Stone  v.  Cooper,  2  Den.  (N.  Y.) 
293.  The  term  is  therefore  not  action- 
able per  se. 

3.  On  the  trial  of  an  indictment  for 
stealing  "  one  sheep  *'  it  appeared  that 


the  animal  was  only  one  year  old.  Held, 
a  fatal  variance.  And  it  was  said  that 
the  term  **  sheep "  only  properly  de- 
scribed a  wether,  and  not  a  ewe  nor  a 
lamb.  Rex  v.  Birket,  4  C.  &P.  216; 
19  E.  C.  L.  351.  See  generally.  In- 
dictment, vol*.  10,  p.  556. 

4.  1  Preston  on  Estates  263. 

Other  Statements. — In  Shelley's  Case, 
I  Rep.  104  a,  the  rule  was  stated  to  be 
that  when  the  ancestor  by  any  gift  or 
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It  is  generally  supposed  that  the  Rule  had  its  origin  in  the  prin- 
ciples and  policy  of  feudal  tenures.  This  policy  favored  descents 
as  much  as  possible,  there  being  feudal  burdens  which  attached 
to  the  heir  when  he  took  by  descent  from  which  he  would  have 
been  exempt  as  purchaser.* 

conveyance  takes  an  estate  of  freehold, 
and  in  the  same  gift  or  conveyance  an 
estntc  is  limited,  either  mediately  or 
immediately,  to  his  heirs  in  fee  or  in 
taif,  "  the  heirs  "  are  words  of  limita- 
tion of  the  estate  and  not  words  of 
purchase.  This  statement  of  the  Rule 
is  that  of  Coke  and  is  that  most  gener- 
ally adopted.  In  this  case  the  Rule 
was  stated  on  the  authority  of  several 
cases  in  the  Year  Books,  viz.,  24  Edw. 
Ill,  27  Edw.  Ill,  38  Edw.  Ill,  40  Edw. 
III.  Sir  William  Blackstone,  in  his 
opinion  in  Perrin  v,  Blake,  Harg. 
Law  Tracts  501,  relies  on  a  still  earlier 
case  in  iS  Edw.  II  as  establishing  the 
Rule.  In  Co.  Litt.  22b,  319b,  Lord 
Coke  asserted  that  the  Rule  was  a  clear 
and  undisputed  rule  of  law ;  and  it  was 
laid  down  as  such  by  Fitzherbert  and 
Rolle.  Fitz.  Abr..  tit.  Feoffment,  pi. 
109;  2  Rol.  Abr.  417.  The  case  of  the 
Provost  of  Beverly,  40  Edw.  Ill,  just 
cited,  decided  in  1366,  was  said  by 
Preston,  who  gave  at  large  a  transla- 
tion of  it,  to  be  precisely  in  point  in 
its  assertion  of  the  existence  of  the 
Rule.     I  Preston  on  Estates  304. 

In  Challis*  Real  Prop.  129,  it  is  said 
that  Shelley's  Case  decided  these  two 
distinct  propositions : — First :  When 
the  ancestor  by  any  assurance  takes  an 
estate  of  freehold,  and  by  the  same 
assurance  an  estate  is  limited,  either 
mediately  or  immediately,  to  his  heirs 
in  fee  or  in  tail,  always  in  such  cases 
*^  heirs,"  etc.,  are  words  of  limitation, 
and  not  of  purchase;  Second:  The 
further  addition  of  words  of  limitation 
to  "  heirs  "  makes  no  difference,  pro- 
vided that  the  further  limitation  is  to 
heirs  of  the  same  quality. 

**Wheresoever  the  ancestor  takes 
any  estate  of  freehold,  whether  it  be 
or  be  not  such  as  may  determine  in  his 
lifetime,  and  there  is  afterwards  in  the 
same  conveyance  an  unconditional 
limitation  to  his  right  heir  or  heirs  in 
tail  (either  immediately  without  the 
intervention  of  any  mean  estate  of 
freehold  between  his  freehold  and  the 
subsequent  limitations  to  his  heirs,  or 
mediately,  that  is,  with  the  interpo- 
sition of  some  such  mean  estate),  there 
such  subsequent  limitation  to  the  heirs 
or  heirs  in  tail  vests  immediately  in 


the  ancestor,  and  does  not  remain  in 
contingency  or  abeyance."  Fearne,  i 
Rem.  33. 

"In  any  instrument,  if  a  freehold  be 
limited  to  the  ancestor  for  life,  and 
the  inheritance  to  his  heirs,  either 
mediately  or  immediately,  the  first 
taker  takes  the  whole  estate ;  if  it  be 
limited  to  the  heirs  of  his  body,  he 
takes  a  fee  tail ;  if  to  his  heirs,  a  fee 
simple.**  Serj.  Glynn  in  Perrin  v. 
Blake,  i  Coll.  Jurid.  No.  10,  p.  288. 

*^Whenever  a  limitation  of  land  to 
A  for  his  life  or  any  other  estate  of 
freehold  is  followed  by  the  limitation 
of  a  remainder  to  his  heirs,  or  the 
heirs  of  his  body,  the  latter  limitation 
shall  have  the  same  effect  as  if  it  had 
t>een  made  to  him  and  his  heirs,  or  to 
him  and  the  heirs  of  his  body.  It  con- 
fers the  benefit  of  the  remainder  on  the 
ancestor  himself;  it  inserts,  in  effect,  his 
name  in  the  limitation  of  the  remain- 
der ;  it  creates  a  gift  to  him,  and  tacks 
to  such  a  gift  the  word  *heirs,*  etc.,  as 
words  of  limitation  of  his  estate.  A 
remainder  to  the  heirs  of  A  is  turned 
into  a  remainder  to  A  and  his  heirs.'* 
Hayes* Real  Est.  (Inquiry,  etc.)  93. 

1.  This  view  of  the  Rule's  origin  and 
purpose  was  favored  by  several  of  the 
judges  of  the  king's  bench  in  Perrin 
V.  Blake,  i  Coll.  Jurid.  298,  305,  312; 
Harg.  Law  Tracts  389.  It  is  also  sup- 
ported by  I  Challis*  Real  Prop.  123, 
and  by  i  Prest.  Est.  295,  where  it  is 
said:  "After  wardships,  reliefs  and 
other  incidents  of  tenure  flowing  from 
estates  of  inheritance  were  introduced 
into  the  feudal  system,  it  was  account- 
ed a  fraud  on  the  lord,  who  was  en- 
titled to  these  fruits  and  incidents  on 
the  death  of  his  tenant  and  the  suc- 
cession of  the  heir,  that  there  should 
be  a  power  to  give  the  property  to  the 
ancestor  for  his  life  only,  and  of  ex- 
tending the  enjoyment  to  his  heirs, 
quatenus  they  were  his  heirs ;  so  that 
the  heirs  should  be  entitled  precisely 
in  the  same  manner  as  if  they  took  by 
hereditary  succession,  and  yet  take  as 
purchasers  in  their  own  right,  and,  as 
a  consequence,  defeat  the  lord  of  the 
fruits  to  which  he  would  have  been 
entitled  on  a  succession  from  the 
ancestor.** 
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II.  Not  a  Rule  of  Iktehtiok.— The  Rule  in  Shelley's  Case  is  a 
rule  of  law  and  not  of  construction.  Where  the  language  used  in 
the  instrument  brings  the  case  within  the  Rule,  the  fact  that  it  was 
the  intention  of  the  grantor  or  devisor  that  the  Rule  should  not 
operate  is  of  no  importance.^      So  imperative  is  the  Rule  that 


Blackstone,  J.,  in  Perrin  v.  Blake,  4 
Burr.  2579;  Harg.  Law  Tracts  489, 
imputed  the  origin,  growth,  and  estab- 
lishment of  the  Rule  io  the  aversion 
that  the  common  law  had  to  the  inher- 
itance being  in  abeyance.  He  thought 
another  foundation  of  the  Rule  to  lie 
in  the  desire  to  facilitate  the  alienation 
of  land,  and  to  throw  it  into  the  track 
of  commerce  one  generation  sooner 
by  vesting  the  inheritance  in  the  an- 
cestor and  thereby  giving  him  the 
power  of  disposition.  In  Doe  v.  Lam- 
ing, 2  Burr.  1 100,  Lord  Mansfield 
thought  the  Rule  to  have  been  intro- 
duced originally,  not  only  to  save  to 
the  lord  the  fruits  of  his  tenure,  but 
likewise  for  the  sake  of  specialty 
creditors. 

The  following  exposition  of  the 
origin  and  meaning  of  the  Rule  is  from 
Williams  on  Real  Prop.,  254*.  "In 
ancient  times,  the  feudal  holding  of  an 
.  estate  granted  to  a  vassal  continued 
only  for  his  life.  And  from  the  earli- 
est times  to  the  present  day  a  grant  or 
conveyance  of  lands,  made  by  any  in- 
strument (a  will  only  accepted),  to  A, 
simply  without  further  words  will 
give  him  an  estate  for  his  life,  and  no 
longer.  If  the  grant  was  anciently 
made  to  him  and  his  heirs,  his  heir,  on 
his  death,  became  entitled ;  and  it  was 
not  in  the  power  of  the  ancestor  to 
prevent  the  descent  of  his  estate  ac- 
cordingly. He  could  not  sell  it  with- 
out the  consent  of  his  lord;  much  less 
could  he  then  devise  it  by  his  will. 
The  ownership  of  an  estate  in  fee  sim- 
ple was  then  but  little  more  advanta- 
geous than  the  possession  of  a  life  in- 
terest at  the  present  day.  The  powers 
of  alienation  bielonging  to  such  ow^ner- 
ship,  together  with  the  liabilities  to 
which  it  is  subject,  have  almost  all  been 
of  slow  and  gradual  growth,  as  has 
already  been  pointed  out  in  different 
parts  of  the  preceding  chapter.  A 
tenant  in  fee  simple  was,  accordingly, 
a  person  who  held  to  him  and  his  heirs; 
that  is,  the  land  was  given  to  him  to 
hold  for  his  life,  and  to  his  heirs  to 
hold  after  his  decease.  It  cannot, 
therefore,  be  wondered  at  that  a  gift 
expressly  in  these  terms,  *  To  A  for 
his  life,  and  after  his  decease  to  his 


heirs,*  should  have  been  anciently  re- 
garded as  identical  with  a  gift  to  A 
and  his  heirs,  that  is,  a  gift  in  fee  sim- 
ple. Nor,  if  such  was  the  law  formerly, 
can  it  be  a  matter  of  surprise  that  the 
same  rule  should  have  continued  to 
prevail  up  to  the  present  time.  Such 
indeed  has  been  the  case.  Notwith- 
standing the  vast  power  of  alienation 
now  possessed  by  a  tenant  in  fee  sim- 
ple, and  the  great  liability  of  such  an 
estate  to  involuntary  alienation  for  the 
purpose  of  satisfying  the  debts  of  the 
present  tenant,  the  same  rule  still 
holds ;  and  a  grant  to  A  for  his  life, 
and  after  his  decease  to  his  heirs,  will 
now  convey  to  him  an  estate  in  fee 
simple  with  all  its  incidents;  and  in 
the  same  manner,  a  grant  to  A  for  his 
life,  and  after  his  decease  to  the  heirs 
of  his  body,  will  now  convey  to  him 
an  estate  tail  as  effectually  as  a  grant 
to  him  and  the  heirs  of  his  body.  In 
these  cases,  therefore^  as  well* as  in 
ordinary  limitations  to  A  and  his  heirs, 
or  to  A  and  the  heirs  of  his  body,  the 
words  heirs  and  heirs  of  his  body 
are  said  to  be  words  of  limitation ; 
that  is,  words  which  limit  or  mark  out 
the  estate  to  be  taken  by  the  grantee. 
At  the  present  day,  when  the  heir  is 
perhaps  the  last  person  likely  to  get 
the  estate,  these  words  of  limitation  are 
regarded  simply  as  formal  means  of 
conferring  powers  and  privileges  on 
the  grantee  as  mere  technicalities, 
and  nothing  more.  But,  in  ancient 
times,  these  same  words  of  limitation 
really  meant  what  they  said,  and  gave 
the  estate  to  the  heirs  or  the  heirs  of 
the  body  of  the  grantee,  after  his  de- 
cease, according  to  the  letter  of  the  gift. 
The  circumstance  that  a  man's  estate 
was  to  go  to  his  heir  was  the  very  thing 
which  afterwards  enabled  him  to  con- 
vey to  another  an  estate  in  fee  simple. 
And  the  circumstance  that  it  was  to 
go  to  the  heir  of  his  body  was  that 
which  alone  enabled  him,  in  after 
times,  to  bar  an  estate  tail  and  dispose 
of  the  lands  entailed  by  means  of  a 
common  recovery." 

1.  Fearne's  Cont.  Rem.  188 ;  Hayes* 
Real  Est.  95;  Harg.  Law  Tracts  489; 
Doe  XK  Smith,  7  T.  R.  531 ;  2  Jarman 
on  Wnis  (5th  Am.  ed.)  332*;  4  Kent's 
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Com.  (13th  ed.)  221*  et  seq.;  1  Wash- 
burn on  Real  Prop,  (5th  ed.)  273*; 
Polk  V,  Paris,  9  Yerg.  (Tenn.)  209;  30 
Am.  Dec.  400;  2  Minor's  Inst.  39;;; 
Baker  v.  Scott, 62  111.  88;  Carpenter  r. 
Van  Olinder,  127  111.  42;  11  Am,  St. 
Rep.  92;  Hileman  v.  Bouslau^h,  13 
Pa.  St.  344;  53  Am.  Dec.  475 ;  Cockin^s 
Appeal,  1 1 1  Pa.  St.  26 ;  List  r.  Rodnev, 
83  Pa.  St.  483;  Kleppner  v,  Laverty, 
70  Pa.  St.  70;  Allen  v.  Craft,  lor;  Ind. 
476;  58  Am.  Rep.  425;  Crockett  r\ 
Robinson,  46  N.  H.  461;  Thomas  t\ 
Higgins,47  Md.439;  Warner  r.  Spiegg. 
62  Md.  14;  Hughes  v.  Nickals,  70  Md. 
484 ;  14  Am.  St.  Rep.  377. 

This  doctrine  may  now  be  considered 
as  established.  In  the  great  case  of 
Perrin  v,  Blake,  Harg.  L.  Tracts  4S9 ; 
4  Burr.  2579,  the  Court  of  King'ii  Bench 
made  the  Rule  yield  to  the  testator's 
manifest  intent;  behaving  declared  in 
his  will  his  intent  and  meaning  to  be 
that  none  of  his  children  should  fiell 
his  estate  for  a  longer  time  than  their 
lives,  and  to  that  intent  deviling  a 
part  of  his  estate  to  a  son  for  and  dur- 
ing the  term  of  his  natural  life,  re- 
mainder over  during  his  life,  re- 
mainder to  the  heirs  of  the  body  of 
the  son  with  remainders  over,  The 
question  was  wl^ether  the  son  took  an 
estate  for  life  or  an  estate  tail,  and  that 
depended  upon  the  other  question 
whether  the  words  "  heirs  of  the  body  " 
were  to  be  taken  to  be  words  of  pur- 
chase to  affect  the  manifest  intent  of 
the  will,  or  words  of  limitation  accord- 
ing to  the  Rule  in  Shelley's  Case.  On 
error  to  the  exchequer  chamber,  the 
judgment  of  the  King's  Bench  was  re- 
versed; and  upon  a  further  writ  of 
error  to  the  house  of  lords,  the  dispute 
Avas  compromised  and  a  non  pros,  en- 
tered on  the  writ  of  error  by  consent^ 
so  that  the  final  result  of  the  contro- 
versy affirmed  the  rule  that  even  the 
testator^s  manifest  intent  could  not 
control  the  legal  operation  of  the 
word  **  heirs"  when  standing  for  the 
ordinary  line  of  succession  as  a  word 
of  limitation  and  render  it  a  word  of 
purchase. 

It  is  now  settled  that  the  decii^ion  of 
the  Court  of  Queen's  Bench  was  erro- 
neous. Williams  on  Real  Property 
213*. 

In  the  earlier  case  of  Bagshaw  ; . 
Spencer,  i  Ves.  142,  2  Atk.  582,  1  Coll. 
Jurid.  No.  15,  Lord  Hardwicke  had 
decided,  where  there  was  a  devise  to 
trustees  in  fee  in  trust,  and  after  divers 
limitations  in  trust,  then  to  B  for  life, 


remainder  to  the  trustees  and  their 
heirs  during  hi*;  life,  to  preserve  con- 
tingent remainders,  jind  after  the 
death  of  B  remRinder  to  the  heir?  cif 
his  body,  that  this  was  a  trust  in  equih 
and  that  B  did  not  take  an  esute  tai! 
under  the  will,  fur  that  the  words 
"  heirs  of  the  body"  should  be  deemed 
word^  of  purchase  to  fultitl  the  mani- 
fest intent.  But  this  decision  was  not 
in  accord  with  the  decisions  of  the 
King's  Bench  in  Colson  r.  Colson^ : 
Atk.  24S,  Str.  U25,  in  which  the  Rule 
in  Shelley's  Case  had  been  emphati- 
cally  and  recently  enforced  in  a  siraibr 
case, and  was  questioned  and  overrulfd 
in  Wright  r.  Pearson,  1  Eden  119,  and 
Jones  V.  Morgan,  i  Bro.  C.  C  206,  on 
the  ground  that  that  case  was  not  ore 
of  an  executory  trust,  and  that,  there- 
fore, it  should  have  been  held  withio 
the  Rule. 

In  Doe  V.  Laming,  2  Burr,  iioo. 
Lord  Mansfield  denied,  as  he  did  abo 
in  Coison  v.  Colsun,  2  Atk.  24S,  ilint 
there  was  any  solidity  in  the  di<tini:- 
tton  between  trusts  executed  and  tru?!* 
executory,  and  held  th»t  all  trusts  were 
executory,  because  a  trust  executed 
was  within  the  Statute  of  Uses.  He  in- 
sisted, also,  that  there  was  no  founda- 
tion  for  the  distinction  between  the 
equitable  and  legal  estate  and  that  a 
court  of  equity  as  well  as  a  court  ot 
law  was  equally  bound  by  a  general 
rule  of  law. 

In  Doe  r.  Smith,  7  T.  R.  ^^i,  Ixird 
Kenyon  took  a  dif^tinctioti  between  a 
general  and  a  secondary  intention  in  a 
will,  and  held  that  the  latter  must  give 
way  when  the  two  intentions  inter- 
fered, and  that  if  the  testator  intended 
that  the  first  taker  should  take  only  an 
estate  for  life  and  that  his  issue  ^^huuld 
take  as  purchasers,  yet  if  he  intended 
that  the  estate  should  descend  in  the 
line  of  hereditary  succession,  the  gen- 
eral intent  should  prevail  and  the  word 
'*  issue  *'  be  deemed  a  word  of  liniitA- 
tion. 

See  Doe  v.  Colyear,  11  East  54S; 
Jeason  v.  Doe^  2  Bligh  2 ;  Doe  x\  Har- 
vey, 4  B.  &  C.  610,  10  E.  C,  L.  420.  in 
support  of  the  doctrine  that  the  words 
**  heirs  of  the  body,*'  whether  in  deeds 
or  wills,  arc  construed  as  words  of  limi- 
tation, unless  ft  appears  clearly  and  un- 
equivocally that  the  words  were  used 
to  designate  certain  individuals  an- 
swering the  description  of  heirs  at  the 
time  of  the  death  of  the  first  taker. 

Hitrtfrave^  in  his  obser^'ations  on  the 
Rule,  favored  giving  it  a  most  absolute 
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and  peremptory  application,  consider- 
ing: it  bevond  tne  control  of  intention 
when  a  tit  case  for  its  application  ex- 
isted ;  and  that  it  was  a  conclusfOn  of 
law  of  irresistible  efficacy  when  the 
testator  did  not  use  the  words  **  heirs  " 
or  '*  heirs  of  the  body  "  in  a  special  or  • 
restrictive  sense,  for  any  particular 
person  or  persons  who  should  be  the 
heir  of  the  tenant  for  life  at  his  death, 
and  in  that  instance  inaptly  denomi- 
nated heir,  and  when  he  did  not  intend 
to  break  in  upon  and  disturb  the  line  of 
descent  from  the  ancestor,  but  used  the 
word  "heirs'*  as  nomen  colleciivum  for 
the  whole  line  of  inheritable  blood. 
HariT,  La-M  Tracts  489. 

Fear  He  said:  *'  Nothing  can  be  better 
founded  than  Mr.  Hargrave's  doctrine, 
that  the  Rule  in  Shelley's  Case  is  no 
medium  for  finding  out  the  intention 
of  the  testator;  that,  on  the  contrary, 
the  Rule  supposes  the  intention  already 
di'icovered  .  .  .  which  ought  to  be 
adjusted  before  the  Rule  is  thought  of — 
that  to  resolve  that  point,  the  ordinary 
rules  for  interpreting  the  language  of 
wills  ought  to  be  resorted  to;  that  when 
it  is  once  settled,  that  the  donor  or 
testator  has  used  words  of  inheritance 
according  to  their  legal  import,  has 
applied  them  intentionally  to  comprise 
the  whole  line  of  heirs  to  the  tenant  for 
life,  and  has  really  made  him  the  termi- 
nus or  ancestor,  by  reference  to  whom 
the  succession  is  to  be  regulated,  then 
comes  the  proper  time  to  inspect  the 
Rule  in  Shelley's  Case ;  that  then,  too, 
it  will  appear  that  ...  it  is  per- 
fectly immaterial  whether  the  testator 
meant  to  avoid  the  Rule  or  not ;  and 
that  to  apply  it,  and  to  declare  the 
words  of  inheritance  to  be  words  of 
limitation,  vesting  an  inheritance  in 
the  tenant  for  life,  as  the  ancestor  and 
terminus  of  the  heirs,  is  a  mere  matter 
of  course.     Fearne's  Cont.  Rem.   188. 

Hayes  said  :  *'The  Rule  does  not  as- 
sume to  fix  or  shackle  the  meaning  of 
words.  It  strikes  at  the  intention  when 
discovered,  but  it  furnishes  no  touch- 
stone for  directing  the  import  of  the 
limitations.  That  is  entirely  without 
the  province  of  the  Rule,  and  is  left 
to  the  uncontrolled  operation  of  gen- 
eral principles.  On  the  one  hand,  the 
word  '  heirs,'  though  properly  a  word 
of  limitation,  will  not  by  its  magic  at- 
tract the  Rule,  if  it  be  clearly  used  as  a 
substituted  term  for  *  sons'and  '  chil- 
dren,' etc.;  on  the  other  hand,  the 
words  'sons,'  *  children,' etc.,  though 
properly  words  of  purchase,  will  not 
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repel  the  Rule,  if  they  be  clearly  used 
as  substituted  terms,  for  heirs.  The 
Rule  wars  not  with  words;  it  leaves  to 
the  common  rules  of  exposition  the 
task  of  working  out  the  meaning;  and 
stands  aloof  until  they  have  performed 
their  office."     Hayes'  Real  Est.  95. 

Kent  says,  **A11  the  modern  cases 
contain  one  uniform  language,  and  de- 
clare that  the  words,  heirs  of  the  body, 
whether  in  deeds  or  wills,  are  con- 
strued as  words  of  limitation,  unless 
it  clearly  and  unequivocally  appears 
that  they  were  used  to  designate  cer- 
tain individuals  answering  the  descrip- 
tion of  heirs  at  the  death  of  the  party." 
2  Kent's  Com.  229*. 

Minor  says:  "The  Rule  is  not  a 
mean  to  discover  the  intention  of  the 
grantor  or  testator,  but  supposing  the 
intention  ascertained,  the  Rule  controls 
■  it  so  far  as  it  is  repugnant  to  the  policy 
of  the  law,  giving  effect  to  the  general 
and  legal,  rather  than  to  the  more  par- 
ticular and  proscribed,  intent.  The 
party  making  such  a  limitation  has  in 
his  mind  two  purposes,  which  are  le- 
gally in  conflict.  One  is  to  give  the 
ancestor  only  a  life  estate,  the  other  to 
limit  the  land  to  his  heirs  collectively, 
and  in  indefinite  succession.  These 
two  intents  cannot  stand  together, 
without  more  or  less  of  general  mis- 
chief to  the  public  welfare;  and  the 
Rule  prevails  simply  to  subordinate  the 
particular,  and  apparently  less  impor- 
tant, design  of  limiting  the  ancestor's 
interest  to  a  life  estate,  to  the  more 
comprehensive,  and  probably  the  pre- 
ferred, purpose  of  transmitting  the  in- 
heritance in  the  manner  indicated."  2 
Minor's  Inst.  395. 

yarman  says:  "The  Rule  in  Shel- 
ley's Case  is  a  rule  of  law  and  not  of 
construction;"  and  that,  since  the 
final  determination  of  Perrin  v,  Blake, 
4  Burr.  2579;  Harg.  Law  Tracts  4S9, 
"The  Rule  in  question  has  been  re- 
garded as  one  of  the  most  firmly  estab- 
lished rules  of  property,  and,  strictly 
speaking,  no  instance  can  be  adduced 
of  a  departure  from  it.  Undoubtedly, 
in  many  cases  a  devise  to  a  person  for 
life,  and  after  his  death  to  the  heirs  of 
his  body,  has  been  held  by  force  of  the 
context  to  give  an  estate  for  life  only 
to  the  ancestor ;  but  this  has  been  the 
result,  not  of  holding  the  heirs  of  the 
body,  as  such,  to  take  by  purchase,  but 
of  construing  those  words  to  designate 
some  other  class  of  persons  generally 
less  extensive.  The  Rule,  therefore, 
was    excluded,   not    violated    by    this 
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interpretation."  2  Jarman  on  Wills 
(5th  Am.  ed.)  333*. 

IVashhurn  says:  "Wherever  the 
Rule  does  apply,  it  is,  ats  a  rule  of  the 
common  law,  so  imperative,  that, 
umugh  there  be  an  express  declaration 
that  the  ancestor  shall  only  have  a 
life- estate,  it  will  not  deleat  its  union 
with  the  subsequent  limitation  to  his 
heirs.  So,  though  the  limitation  be 
accompanied  by  a  declaration  to  the 
effect  that  the  heirs  shall  take  as  pur- 
chasers, or  is  made  to  the  heirs  of  the 
first  taker  and  their  heirs,  or  where 
the  estate  is  to  A  for  life,  and,  after  his 
death,  to  the  heirs  of  his  body,  to  share 
as  tenants  in  common,  or  to  be  equally 
divided  between  them,  it  comes  within 
the  Rule."    2  Washburn,  R.  P- *  273. 

In  List  V.  Rodney,  Si  Pa.  St.  483, 
the  court,  by  Mercur,  J.,  said  :  "It  is 
only  after  the  intention  has  been  dis- 
covered that  the  Rule  in  Shelly's  Case 
can  he  applied ;  it  cannot  be  u&ed  as  a 
meiins  of  discovering  the  intention.-* 

Thij^  matter  underwent  di*icussion 
in  the  very  recent  IIliHttis  case  of 
Carpenter  v.  Van  Olinder,  127  III.  4^  ; 
tj  Am.  St.  Rep.  92  ;  here  the  will  gave 
to  the  testator's  widow  and  daughter 
the  use  of  property  *'to  be  divided 
amonfr  them  as  the  same  would  be  by 
law  without'a  will,  except  that  it  i>^  my 
will  til  at  none  of  the  real  estate  be 
sold,  or  disposed  of,  except  the  wood- 
lot  in  the  big  woods,  for  their  use,  but 
to  be  kept  sacred  for  their  heirs.*'  The 
decision  was,  that  the  word  "heirs'* 
in  the  will  was  a  word  of  limitarion 
and  nat  of  purchase,  and  that  the  es- 
tate was  vested  in  the  devis^ee  in  fee 
simple  and  not  for  life.  The  court 
said:  *'  Stress  is  laid,  tn  argument, 
upon  diflFerent  matters,  as  presented 
by  the  entire  devise,  claimed  to  show 
that  the  testator  could  ncn  have  in- 
tended to  give  an  estate  in  fee  to  his 
daughters.  But  we  have  seen  that 
this  N  not  the  question.  If  the 
language  he  used,  in  the  legal  sense 
that  must  be  placed  upon  it  in  the  con- 
nectic»n  in  which  it  occurs,  imports  a 
conveyance  in  fee  to  the  daughters, 
such  must  be  its  effect,  although  it 
may  appear  that  he  actually  only  in- 
tended to  convey  a  life. estate,  the  only 
inquirv  permissible  being,  whether, 
from  other  parts  of  the  devise,  it  ap- 
pears  that  the  word  *hcirs'  was  u'^ed 
in  a  sense  more  restricted  than  the 
term  itself  imports, — as  the  equivalent 
of  'children,*  *issue,*  or  some  other 
partial  or  restricted  class  of  heirs."    In 


this  case  the  court  referred  with  dis- 
approval to  certain  language  used  in 
t}ie  opinion  in  Belslay  z\  Engd.  107 
UL  1S2,  which  appeared  to  place  the 
decision  in  that  case  upon  the  intfn^ 
tion  of  the  testator  to  vest  a  fee  in  tht- 
legal  representativo  or  legal  heirs  of 
certain  grandchildren,  as  determitird 
from  a  consideration  of  oil  the 
language  of  the  w  ill  and  not,  as.  shoLild 
have  been  done,  upon  the  evident  in 
ten  tion  of  the  testator  to  use  the  word* 
^'iegal  representatives^*  or  'iegal  heir*- ' 
as  synonymous  with  **children, '  and 
therefore  as  words  of  purchase  and  not 
of  limitation  ;  and  said:  *'this  langu^^e 
of  the  opinion  was  unadvisedly  assent 
ed  to  b^^a  majority  of  the  members  of 
the  court,  and  is  now  disapproved  and 
overruled." 

It  was  held  in  Baker  v.  Scott,  62  III, 
88,  that  the  Rule  in  Shelley's  Case  %va- 
in  force  in  iliiM&is  as  a  rule  of  prop- 
erty, and  that  the  question  of  intent,  in 
determining  whether  the  rule  was  sp 
pltcable  in  a  given  case,  did  not  turn 
upon  the  quantity  of  estate  intended 
to  be  given  to  aii  ancestor,  but  upon 
the  nature  of  the  estate  intended  to  In- 
given  to  the  heirs. 

In  Bender  i\  Fleurie,  2  Grant  Ca;?, 
(Pa,)  34 V  the  testator  gave  to  hi? 
daughter  certain  land,  in  the«>e  word>- 
**  She  shall  have  it  as  her  own  during 
her  life,  and  then  it  Is  to  come  to  the 
heirs  o£  her  body.'*  The  court  <aid: 
'*  But  it  is  said  the  testator  did  not 
mean  to  give  her  an  estate-tail.  Per- 
haps he  did  not.  But  he  has  ti*ed 
words  which,  in  law,  mean  nothing 
else.  If  he  intended  10  give  but  a  life 
estate  vo/«if  hom  dixit^  we  must  tak*r 
what  he  said,  not  what  he  meant.  .  . 
But  no  court  in  this  State  or  in  England 
hai^  ever  treated  the  phrase  'heirs  of  her 
body'  as  words  of  purchase  when  tber 
are  Wed  with  reference  to  the  issue  ot 
a  devisee  to  whom  a  life  estate  is  given. 
They  are  words  of  limitation,  aod  as 
such  they  create  an  estate- tail  in  the 
tirst  taker,  which  cannot  be  cut  down, 
even  by  the  clearest  desire  that  it  shall 
he  a  life  estate  only.*' 

So,  in  Hileman  --.  Bouslaugh,  13  Pa. 
St.  344,  53  Am.  Dec.  474,  the  court 
said  r  '*  The  requisite  limitations  to  the 
ancestor  and  his  heirs  being  found,  the 
Rule  must  be  applied.  It  can  never  be 
a  t|uestion  whether  the  Rule  shall  be 
applied  or  not,  whether  the  author  of 
the  limitation  intended  it  to  be  applied 
or  not;"  and  again  :  *'The  question  on 
a  will  is  not  whether  the  icsUtor  in- 
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tended  that  the  Rule  shall  not  operate, 
— for^his  is  not  subject  to  his  power — 
but  whether  he  used  the  words,  *heirs  of 
the  body,' as  synonymous  with  the  word 
^children'  or  its  proper  equivalent." 

So,  the  Indiana  court  in  Alien  v. 
Craft,  109  Ind.  476,  58  Am.  Rep.  425, 
said :  "  It  has  seemed  to  many  that 
there  is  a  conflict  between  the  rule  de- 
claring that  the  intention  of  the  testa- 
tor must  govern  and  the  Rule  in  Shel- 
ley's Case ;  but  the  appearance  of  con- 
flict fades  away  when  it  is  brought 
clearly  to  mind  that  when  the  word 
•heirs' is  used  as  a  word  of  limitation,  it 
is  treated  as  conclusively  expressing 
the  intention  of  the  testator.  Where 
it  appears  that  the  word  was  so  used, 
the  law  inexorably  fixes  the  force  and 
meaning  of  the  instrument.  If  once  it 
is  granted  that  the  word  was  used  in 
its  strict  legal  sense,  nothing  can  avert 
the  operation  of  the  Rule  in  Shelley's 
Case  ;  so  that  the  inquiry  is,  Was  the 
word  used  as  one  of  limitation  ?  The 
only  method  in  which  an  instrument 
employing  the  word  *heirs'  can  be 
shown  not  to  be  within  the  Rule  is  by 
showing  that  the  word  was  not  em- 
ployed in  its  strict  legal  sense." 

In  Polk  V,  Faris,  9  Yerg  (Tenn.) 
209,  30  Am.  Dec.  400,  decided  in  1836, 
which  was  a  case  on  a  deed,  the  court, 
by  Reese,  J.,  said:  "The  Rule  in 
Shelley's  Case  is  a  rule  pf  property 
and  of  public  policy,  not  of  intention 
merely,  or  construction.  By  this  it  is 
not  meant  to  assert  that  the  intention 
of  the  grantor  is  to  be  altogether  ex- 
cluded, as  to  the  entire  instrument,  in 
fixing  upon  it  a  construction  or  inter- 
pretation. But  it  is  intended  to  assert 
that  it  matters  not  how  distinctly  in 
point  of  intention  it  may  appear  that 
the  grantor  meant  that  the  first  taker 
should  have  a  life  estate  only,  if  it 
further  appeared  that  by  the  use  of  the 
terms,  heirs  of  the  body,  issue,  sons, 
children,  etc.,  he  meant  the  descend- 
ants of  the  first  taker  should  take  in- 
their  character  of  heirs,  a  descendible 
estate  of  inheritance  exhausting  the 
lineal  stock  of  the  first  taker;  such 
purpose,  by  the  operation  of  the  Rule, 
▼ests  the  first  taker  with  the  inherit- 
ance. In  other  words,  it  matters  not 
how  strongly  or  how  clearly  the  grant- 
or may  intend  that  the  instrument 
should  not  be  controlled  by  the  rule  of 
law  ;  yet  if  the  proper  construction  of 
the  terms  which  he  has  used  in  the 
entire  instrument  bring  it  within  the 
operation  of  the  rule  of  law,  the  rule 


of  law  and  not  his  intention  must  have 
effect." 

In  Doebler's  Appeal,  64  Pa.  St.  9, 
decided  in  1869,  the  court,  by  Shars- 
wood,  J.,  said:  *'If  the  intention  is  as- 
certained that  the  heirs  are  to  take  qua 
heirs,  they  must  take  by  descent,  and 
the  inheritance  vests  in  the  ancestor. 
The  Rule  in  Shelley's  Case  is  never  a 
means  of  discovering  the  intention. 
It  is  applicable  only  after  that  has 
been  discovered.  It  is  then  an  un- 
bending rule  of  law.  ...  It  de- 
clares inexorably  that  where  the  ances- 
tor takes  a  preceding  freehold  by  the 
same  instrument,  a  remainder  shall  not 
be  limited  to  the  heirs  qua  heirs  as 
purchasers.  ...  It  is  not  compe- 
tent for  the  testator  to  prevent  this 
legal  consequence  by  any  declaration, 
no  matter  how  plain,  of  a  contrary  in- 
tention. That  is  a  subordinate  intent 
which  is  inconsistent  with,  and  must, 
therefore,  be  sacrificed  to,  the  para- 
mount one.  Even  if  he  expressly  pro- 
vides that  the  Rule  shall  not  apply, 
that  the  ancestor  shall  be  tenant  for 
life  only  and  impeachable  for  waste — 
if  he  interpose  an  estate  in  trustees  to 
support  contingent  remainders,  .  .  . 
or,  as  in  his  will,  declares  in  so  many 
words  that  he  shall  in  nowise  sell  or 
alienate  as  it  is  intended  that  he  shall 
have  a  life  interest  only,  it  will  be  in- 
effectual to  prevent  the  operation  of 
the  Rule." 

In  Hageman  v,  Hageman,  129  111. 
164,  decided  in  1889,  the  court,  by 
Shope,  C.  J.,  said  :  "  The  Rule  in  Shel- 
ley's Case  is  a  rule  of  property  in  this 
State,  and  its  application  to  the  partic- 
ular case  depends  not  upon  the  quantity 
of  the  estate  intended  to  be  given  to  the 
ancestors,  but  upon  the  estate  devised 
to  the  heirs.  When  the  devise  is  to 
heirs  general,  the  Rule  applies,  and  is 
held  to  conclusively  express  the  inten- 
tion of  the  testator,  and  will  necessar- 
ily govern  and  control  in  determining 
the  estate  devised,  notwithstanding  the 
expression  of  an  intention  on  the  part 
of  the  testator  that  the  ancestor  shall 
take  a  less  estate  than  the  fee." 

In  Trumbull  t'.  Trumbull,  149  Mass. 
200,  the  court,  by  Devens,  J.,  said  of  the 
Rule  in  Shelley's  Case :  "  It  was  a  rule 
of  property  and  not  of  construction, 
and  therefore  no  declaration,  however 
unequivocal  when  an  estate  was  thus 
created,  that  the  ancestor  should  have 
an  estate  for  life  only,  or  that  his  es- 
tate should  be  subject  to  all  the  inci- 
dents of  a  life  estate,  or  that  the  heirs 
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though  there  be  an  express  declaration  that  the  ancestor  shall 
only  have  a  life  estate,  yet  this  expressed  intention  will  not  defeat 
its  operation.*  This  principle  has  unfortunately  been  more  than 
once  overlooked,  some  cases  regarding  the  Rule  as  merely  one  of 
construction  yielding  to  the  manifest  intention  of  the  testator* 


should  take  as  pun  base rs^  would  be 
operative."  Citinsr  liowers  i'.  Porter^ 
4  Pick.  (Mass.)  198, 

In  Daniel  v.  Whartenby,  17  Wall. 
( LT.  S.)  639,  the  court,  by  ^Swavne,  J., 
said:  "A  declaration,  however  positive 
that  the  Rule  shall  not  apply,  or  that 
the  estate  of  the  ancestor  shall  not 
continue  beyond  the  primary  expresfi 
limitation,  or  that  his  heirs  shall  take 
by  purchase  and  not  by  descent,  will  Ire 
unavailing  to  exclude  the  Rule,  and 
cannot  effect  the  results,  .  .  .  The 
rule  is  one  of  property  and  not  of  con* 
St  ruction." 

*'  Even,  therefore,  though  there 
should  be  an  estate  for  life  in  express 
terms,  and  a  devise  to  issue  in  re- 
mainder on  the  death  of  the  tenant  for 
life,  either  expressly  or  by  implication 
only,  as  by  a  devise  over  for  want  or 
in  default  of  Issue,  unless  there  is 
something  to  contradict  unequivocnJly 
the  presumed  intention  that  the  devise 
over  shall  not  take  efTect  until  the 
whole  line  of  issue  i'^  extinct,  the  rule 
of  law  is  an  unbending  one  which 
vests  the  inheritance  in  tail  in  the 
first  taker.  The  particular  intent  must 
give  way  to  the  general  one.  The  Rule 
in  Shelley's  Case  is  not  a  rule  of  con- 
struction— not  a  means  of  ascertaining 
the  intention  of  the  testator.  Jt  pre- 
supposes that  intention  to  be  ascer- 
tained. It  is  a  rulf  of  law  which  de- 
clares inexorably  that  where  the  ances- 
tor takes  a  preceding  freehold  by  the 
same  instrument,  whether  deed  or 
will,  a  remainder  shull  not  be  limited 
to  his  heirs  as  purchasers.  When  we 
determine  that  by 'issue'  he  means 
heirs  of  the  body — the  entire  line  tak- 
ing in  succession  by  descent— the  rule 
has  the  same  applies  titjiiH  H  given  'As 
an  immediate  remainder  after  the  free- 
hold, it  shall  vest  as  an  executed  estate 
of  inheritance  in  the  ancestor;  if  im- 
mediately after  some  other  interposed 
estate,  then  it  shall  vest  in  him  as  a  re- 
mainder.'* Kleppner  x\  Laverty,  70 
Pa.  70. 

1,  2  Washb.  Real  Prop.  ( tth  ed.),p» 
6;2  ;  I  Preston  Estates  363;  Warner  v. 
Sprigg,  62  Md.  14;  Carpenter  v.  Van 
Olinder,  127  111.  42;   n   Am.  St.  Rep. 


9a;  Fowler  t'.  Black  {111.  1891),  26  N. 
E.  Rep.  596 ;  Bullock  x-.  Waterman  St 
Baptist  ^oc,  5  R.  I.  273* 

Doebler's  Appeal,  64  P».  St.  9,  de- 
cided in  1869,  was  on  a  will  in  which 
there  was  a  devise  of  real  estate:  *' I 
give  to  my  son  the  block,  etc.,  .  .  . 
but  he  shall  nowise  sell  or  alienate 
any  of  the  property,  as  it  is  intended  he 
shall  have  a  life  interest  only  in  the 
same  with  remainder  to  his  heirs  in 
fee  .  .  .  should  my  son  die  with- 
out heirs,"  then  over.  The  son  con- 
tracted to  convey  certain  of  the  real 
estate  in  question  in  fee.  The  pur- 
chaser refused  to  complete  the  contrael 
on  the  ground  that  the  son  could  not 
gtve  a  good  title,  and  the  son  brought 
a  hill  in  equity.  Hrid,  that  the  son 
took  a  fee  simple  by  the  Rule  in  Shel- 
ley *s  Case,  and  <4pecii5c  performance 
was  decreed.  See  also  Clarke  t\  Smith, 
49  Md.  to6. 

a.  Brooks  V.  Evetts,  33  Tex,  732: 
Slemmer  i^  Crampton,  50  Iowa  30J; 
Howell  x^  Knight,  100  N.  Car.  254; 
Blake  -\  Stone,  27  Vt.  475;  Smith  : . 
Hastings,  2g  Vl.*240, 

In  hidiiiHtt  this  view  of  the  Rule  has 
apparently  obtained  the  strongest  hold. 
The  language  of  the  cases  very  stmnglj 
implies  that  the  Rule  will  not  be  per- 
mitted to  overthrow  the  u'lanife^t  in- 
tention of  the  testator.  Thus,  in  Mc- 
Cra}-"  V.  Lipp,  35  Ind.  116,  it  is  said  that 
the  Rule  is  *'  not  inflexible  when  ap- 
plied to  devises.  It  yields  to  the  man* 
ifest  intention  of  tfte  testator.**  Sec 
also  SicelofF  v.  Redman,  26  Ind.  258; 
Hull  V.  Beats,  23  Ind.  25;  Ridgeway  :. 
Lanphear,  99  Ind.  251  ;  Fountain  Co, 
Coal,  etc.,  Co.  t\  Beckleheimer,  loi 
Ind.  76:  52  Am.  Rep.  645;  Millctt  t. 
Ford,  109  Ind.  i^q\  Jackson  x\  Jackion, 
I  ;7  Ind.  346  J  Earnhart  v.  Earnhart, 
127  Ind.  397;  22  Am.  St.  Rep.  652. 
All  these  cases*  however,  might  have 
been  decided  upon  the  ground  that  the 
interpretation  of  the  will  showed  that 
''children  "  were  meant  by  the  terms 
used  in  limiting  the  subsequeni  estate, 
and.  therefore,  the  question  of  a  coDle^t 
between  intention  and  the  Rule  was  not 
necessarily  involved.  And  this  view 
of  the  cases  i"^  strengthened  by  Allen 
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The  inquiry,  whether  the  word  "  heirs/'  or  other  term  used  to 
designate  the  takers  of  the  subsequent  estate,  should  be  construed 
in  the  circumstances  of  the  particular  case  to  mean  technically 
the  "  heirs  "  of  the  ancestor,  is  totally  distinct  from  the  inquiry 
whether  the  case  is  within  the  Rule.  To  blend  the  two  inquiries 
tends  to  confuse.  A  failure  to  keep  them  distinct  and  separate 
may  be  said  to  account  for  much  of  the  apparent  confusion  in 
the  cases.  The  first  inquiry  is  purely  one  of  interpretation  and 
has  nothing  to  do  with  the  Rule  itself.  If  it  is  determined  in 
the  affirmative,  then  the  further  question  arises  as  to  whether  or 
not  the  Rule  applies.  If  determined  in  the  negative,  no  question 
of  the  application  of  the  Rule  can  possibly  arise.^ 


T'.  Craft,  109  Ind.  480;  58  Am.  Rep. 
425 ;  and  Conger  v.  Lowe,  124  Ind.  368, 
where  it  is  very  distinctly  laid  down 
that  the  Rule  will  defeat  the  testator's 
intention. 

In  Belslay  7'.  Engel,  107  111.  182,  it  is 
said  :  "  It  is  at  most  a  technical  rule  of 
construction  and  has  always,  since  the 
decision  in  Perrin  v.  Blake,  4  Burr. 
2579,  given  way  to  the  clear  intention  of 
the  testator  or  donor,  when  that  inten- 
tion could  be  ascertained  from  the  in- 
strument in  which  the  words,  supposed 
to  be  words  of  limitation,  were  used." 
But  this  language  is  disapproved  in 
Car|>enter  v.  Van  Olinder,  127  111.  50; 
II  Am.  St.  Rep.  92. 

In  Findlay  v.  Riddle,  3  Binn.  (Pa.) 
139;  5  Am.  Dec.  355,  the  court  seemed 
to  lean  strongly  against  applying  the 
Rule  when  the  intention  that  the  first 
taker  should  have  only  the  life  estate 
was  perfectly  plain.  But  the  Pennsyl- 
vania  courts  have  since  unhesitatingly 
applied  the  Rule  regardless  of  the  in- 
tention when  the  subsequent  limitation 
was  to  heirs,  qua  heirs.  See  Pennsyl- 
vania cases  cited  in  preceding  notes. 

In  Polk  V,  Paris,  9  Yerg.  (Tenn.) 
209;  30  Am.  Dec.  400,  the  court,  -by 
Reese,  J.>  said :  "  The  many  vexed 
questions  which  have,  from  time  to 
time,  arisen  in  the  application  of  the 
Rule,  and  much  of  the  obscurity  and 
apparent  contradiction  in  the  deci- 
sions of  the  courts  upon  the  subject, 
have  probably  proceeded  from  a  want 
of  uniform  attention  to  this  distinction, 
or  of  a  just  application  to  it.  In  wills 
especially,  where  intention  has  always 
been  favorably  regarded,  and  been 
permitted  to  exert  a  controlling  influ- 
ence, the  courts  have  perhaps  some- 
times erred  in  not  sustaining  the  Rule 
with  sufficient  firmness  aeainst  the 
person's  supposed  intention.'' 


1.  2  Jarm.on  Wills  (5th  Am.  ed)  534.* 
See  infroy  this  title,  The  Limitation 
Must  Be  to  the  Heirs^  ^la  Heirs — 
What  Limitations  Will  Be  So  Con- 
strued. 

niufltratlons. — The  proper  method  of 
applying  the  Rule  in  Shelley's  Case  is 
this:  Interpret  the  deed  or  will  by  the 
ordinary  rules  of  construction  precisely 
as  if  the  Rule  had  no  existence.  Then, 
having  ascertained  the  testator's  inten- 
tion, look  at  the  Rule,  and  see  whether 
such  intention  conflicts  with  it.  If  it 
does,  the  Rule  must  be  applied,  for  it 
is  absolute  and  has  no  exceptions 
whatever.  Crockett  v.  Robinson,  46 
N.  H.  454,  illustrates  this  perfectly. 
The  devise  was  to  J  and  C  "  to  be 
equally  divided  between  them  and 
their  heirs,  if  they  have  any  lawful 
heirs  at  the  time  of  their  decease;  and 
if  they  have  no  lawful  heirs  at  the 
time  of  their  decease,"  to  be  equally 
divided  between  the  children  of  a  sis- 
ter of  J  and  C.  The  court,  without  so 
much  as  a  mention  of  the  Rul^  in 
Shelley's  Case,  proceeded  to  interpret 
the  will,  and,  by  Perley,  C.  J.,  said : 
"  In  the  construction  which,  after  care- 
ful consideration  we  have  given  to 
this  will,  the  intention  of  the  testator 
was  that  an  estate  in  one  undivided 
half  of  the  land  should  go  to  J  for  his 
life,  and  then  to  his  heirs  in  the  line  of 
descent  as  a  class ;  .  .  .  that  under 
the  term  lawful  heirs  must  be  included 
the  whole  heritable  blood  of  T,  and  we 
find  the  actual  intention  of  the  testa- 
tor to  have  been  that  J  should  take  an 
estate  for  his  life  only,  and  should 
have  no  power  to  dispose  of  the  inherit- 
ance. It  is  upon  a  devise  of  such  in- 
tended operation  that  we  are  called  on 
to  decide  whether  J  took  an  estate  of 
inheritance,  or  for  life  only."  Having 
interpreted  the  will,  the  court  then  ap- 
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ni.  OeheeaL  Bsteew  of  the  Bule— 1.  The  Prior  Estate.— The 
prior  estate  given  to  the  ancestor  must  be  an  estate  of  freehold,* 
but  any  estate  of  freehold  is  sufficient.*  The  freehold  need  not 
necessarily  be  in  possession,  but  may  be  a  freehold  in  remainder. 
In  such  a  case  a  merger  of  it  in  the  inheritance  will  give  rise  to 
an  inheritance  in  remainder,  which  occupies  the  place  in  the  order 
of  limitation  which  would  have  been  occupied  by  the  freehold  if 
it  had  not  been  merged.' 


plied  the  Rule  in  Shelley's  Case,  say- 
ing: "In  determining  whether  the 
Rule  in  Shelley's  Case  shall  apply,  it 
is  not  material  to  inquire  what  the  in- 
tention of  the  testator  was  as  to  the 
quantity  of  estate  that  should  vest  in  the 
first  taker.  ,  .  .  The  material  in- 
quiry is,  what  is  taken  under  the  second 
devise.  If  those  who  take  under  the 
second  devise  take  the  same  estate  that 
they  would  take  as  his  heirs,  or  as 
heirs  of  his  body,  the  Rule  applies.'' 
Having  already  determined  by  inter- 
pretation that  this  was  just  what  the 
testator  did  mean,  the  court  without 
difficulty  applied  the  Rule,  and  held 
that  }  and  Q  took  estates  tail,  which, 
by  the  statute  of  New  Hampshire 
abolishing  estates  tail,  were  turned 
into  fees  simple. 

1.  Challis'  Real  Prop.  132;  Fearne's 
Cont.  Rem.;  i  Prest.  Est.  309;  Co. 
Litt.  319^,  376*;  I  Rep.  1 04/1. 

Where  the  estate  to  the  ancestor  is 
for  years  only,  the  Rule  does  not  apply. 
Tippen's  Case,  i  P.  Wms.  559;  Harris 
V.  Barnes,  4  Burr.  2157;  x  Prest.  Est. 

309- 

A  Prior  Estate  of  Freehold  Most  Be 
Given  to  the  Anceitor. — Where  there 
was  a  deed  of  personal  property  to 
husband  and  wife  for  life,  remainder 
to  the  heirs  of  the  wife,  it  was  held 
that  by  the  law  of  Alabama^  the  prop- 
erty not  being  to  the  wife's  separate 
use,  her  husband  was  entitled  to  it; 
therefore,  the  Rule  in  Shelley's  Case 
did  not  apply,  since  the  remainder  was 
to  the  heirs  of  the  wife  who  took  no 
prior  estate  of  freehold.  Price  v. 
Price,  5  Ala.  578. 

The  testator  directed  his  executors 
to  invest  a  portion  of  his  estate  "  for 
the  use  of  my  son  H  ;"  that  the  income 
should  be  paid  to  H  during  life  and 
"  after  his  death  the  principal  shall  go 
and  be  paid  to  his  children  or  child- 
ren's children  in  the  proper  line  of 
descent ;"  but  if  he  **  shall  die  without 
leaving  children  or  grandchildren,  as 
aforesaid,   or  any  direct    descendants 


from  his  body  b^^^utten,  thcii  to  re- 
vert to  the  testatur's  estate/'  It  was 
held  that  the  Rule  in  Shelley's  Cu^e 
was  not  applicable,  that  there  was  no 
bequest  to  H  for  life  with  remainder 
over,  but  only  a  bequest  to  him  of  the 
income  with  a  device  over  of  the  princi- 
pal. The  case,  therefore,  did  oot  fall 
within  the  terms  of  the  Rule,  Har- 
bester's  Estate,  133  Pa,  St.  351. 

2.  Challis'  Real  Prop.  132;  Fearne'5 
Cont.  Rem.  28  V.  t;  i  Presl,  £51.313. 
It  may  be  for  life,  or  in  tail,  or  for  the 
life  of  another  person^  or  for  the  joint 
or  several  lives  of  the  party  and  some 
other  person;  i  Prest.  Est.ji-j.  Or  it 
may  have  a  collateral  limitation,  eb 
to  a  woman  durin^;  her  widowhood. 
Thus,  an  estate  was  limited  to  husband 
and  wife  for  their  joint  lives,  and  after 
the  decease  of  either  of  them  to  the 
wife's  heirs  by  the  hu^bjind  begotten, 
and  for  the  want  of  such  l^siie,  to  the 
wife  for  life,  rernainder  to  the  right 
heirs  of  the  husband  forever.  After 
the  death  of  the  husband,  a  contest 
arose  between  the  wife  and  the  chil* 
dren.  Held^  that  the  wife  took  an  es- 
tate tail  under  the  Rule  in  ShelW's 
Case.  It  was  said  that  it  was  "an  es- 
tate tail  executed  suh  moda^  not  pres- 
ently by  severance  of  the  jointure,  as 
it  would  be  by  a  several  conveyance, 
but  upon  the  cleath  of  him  whose  life 
keeps  the  estates  asunder,  they  arc 
united  and  executed."  MerriH  v. 
Rumsey,  i  Keb,  SS8 ;  Siderf.  247.  Un- 
der nearly  the  same  facts  in  Curtisi  v. 
Price,  12'Ves.  89,  the  decision  was  the 
same.  ^ 

3.  Challis,  R.  P.  1241  Brown  r.  Ren- 
shaw,  «;7  Md.  67;  Spader  i\  Powers,  \i^ 
Hun  (N.  Y.)  is%^ 

Devise  to  A  "  after  his  father^s  de- 
cease, provided  his  father  does  not  sell 
said  property,  which  privilege  I  g^rant 
him,  provided  it  is  necessary  for  his 
maintenance.  After  the  said  A's  de- 
cease the  said  house  and  land  is  to  go 
to  his  nearest  heirs.*'  It  was  held,  the 
father  not  selling  the  property  during 
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The  possibility  of  the  freehold  estate  determining  in  the  life- 
time of  the  ancestor  does  not  affect  the  working  of  the  Rule.*  Nor 
will  it  have  any  effect  to  exclude  the  Rule  that  the  subsequent 
estate  could  not  by  possibility  vest  as  a  remainder  in  the  lifetime 
of  the  ancestor.* 

2.  The  Subsequent  Estate. — The  subsequent  limitation  may  be  to 
the  heirs,  either  general  or  special ;  that  is,  it  may  be  in  fee  simple, 
fee  tail  general,  or  fee   tail   special.*     The   Rule  operates  even 


his  life,  that  A,  under  the  Rule  in  Shel- 
ley's Case,  took  a  fee  simple.  Ryan  v, 
Allen,  1 20  111.  648. 

1.  Thus,  '*a  grant  to  A  and  B  during 
their  joint  lives,  remainder  to  Z  for 
life,  remainder  to  A*s  heirs;  here,  if 
B  and  Z  die  leaving  A,  it  terminates 
the  freehold  estate  and  the  subsequent 
remainder  in  the  lifetime  of  the  ances- 
tor A,  and  yet  the  Rule  applies  so  as  to 
vest  the  inheritance  in  A ;  at  least  to 
this  conclusion  Mr.  Fearne  comes  with 
irresistible  force  of  reason  and  author- 
ity against  the  opinion  of  Mr.  Ser- 
jeant Rolle."  2  Min.  Inst.  (3d  ed.) 
34^ ;  citing  Fearne's  Cont  Rem.  30, 33 ; 
2  th.  Co.  Litt  I43n  (P.);  2  Rolle's 
Abr.  418. 

2.  Thus,  where  the  gift  is  to  A  and  B 
so  long  as  they  shall  jointly  live,  re- 
mainder to  the  right  heirs  of  him  that 
dies  first,  the  Rule  will  operate.  1 
Prest.  Est.  315;  i  Co.  Inst.  378; 
Fearne's  Cont.  Rem.  32,  et  seq.  In  such 
an  event  the  heirs  must  derive  their 
title  through  the  ancestor  and  take  by 
descent,  not  by  -purchase.  So  if  the 
remainder  be  limited  on  a  contingency 
which  does  not  happen  in  the  ances- 
tor's lifetime,  nevertheless  the  heirs 
will  take  by  descent.  2  Washb.  on 
Real  Prop,  (sth  ed.),  p.  271. 

S.  Challis'Real  Prop.  133;  Fearne's 
Cont.  Rem.  28;  i  Prest.  Est.  263,  et 
seg.:  King  f .  Rea,  56  Ind.  i;  Aliens. 
Craft,  109  Ind.  476;  58  Am.  Rep.  425; 
Lane  v,  Utz  (Ind.  1892),  29  N.  E.  Rep. 
772;  Dickson  v.  Satterfield,  53  Md. 
217;  Eraser  v.  Chene,  2  Mich.  81; 
Hampton  v.  Rather,  30  Miss.  193; 
Kleppner  v.  Lavertj',  70  Pa.  St.  70 ; 
Dott  V.  Cunningham,  i  Bay  (S.  Car.) 
453:  1  Am.  Dec.  624;  Whitworth  v. 
Stuckey,  i  Rich.  Eq.  (S.  Car.)  404. 

Devise  to  P,  **  during  her  natural  life, 
and  after  her  death  to  the  begotten 
heirs  or  heiresses  of  her  body  forever." 
It  was  held  that  under  the  Rule  in 
Shelley's  Case  P  took  a  fee  tail  which 
was  turned  into  a  fee  simple  by  statute 
of  North  Carolina  1784-     Leathers  v. 


Gray,  101  N.  Car.  162 ;  9  Am.  St.  Rep. 
30. 

Deed  to  N  **  during  her  life,  and 
then  to  her  children  share  and  share 
alike,"  habendum  "  to  her  for  life  and 
then  to  the  heirs  of  her  body."  It 
was  held  that  the  deed  was  controlled 
by  the  habendum^  and  therefore  the 
Rule  in  Shelley's  Case  applied,  and  N 
took  a  fee  tail.  Stockton  v,  Martin,  2 
Bay  (S.  Car.)  471.* 

L)eed  of  land  to  "A  and  the  heirs  of 
her  body  by  B."  It  was  held  that  by 
the  Rule  in  Shelley's  Case  A  took  a  fee 
tail  special  which  was  enlarged  to  a 
fee  simple  by  the  statute  abolishing 
estates  tail.  Tipton  v.  La  Rose,  27 
Ind.  484. 

Deed  of  land  to  "C  for  her  lifetime, 
after  her  death  to  descend  to  the  heirs 
of  her  body."  It  was  held  that  C  took 
a  fee  tail  under  the  Rule,  enlarged  by 
the  Indiana  statute  into  a  fee  simple. 
Andrews  v,  Spurlin,  35  Ind.  262. 

Devise  to  **  M  for  and  during  his 
natural  life,  and  from  and  after  his 
decease  I  bequeath  the  same  in  fee  to 
the  lawful  issue  of  said  M  ;  and  if  he 
shall  decease  without  such  issue,  then 
I  give  and  bequeath  the  same  in  fee 
to  the  heirs  of  said  M."  It  was  held 
that  by  the  Rule  in  Shelley's  Case  M 
took  a  fee  tail  and  that  by  the  Indiana 
statute  this  was  converted  into  a  fee 
simple.    Gonzales  v.   Barton,  4^  Ind. 

295. 

Fee  Tall  Becomes  a  Fee  Simple. — The 
fee  tail  which  the  ancestor  takes  under 
the  Rule  is  by  statute  in  most  the 
United  States  converted  into  a  fee 
simple.  Estates,  vol.  6,  p.  879.  Myar 
V,  Snow,  49  Ark.  125;  Horsley  v,  Hil- 
burn,  44  Ark.  458 ;  Tipton  v.  La  Rose, 
27  Ind.  484;  Andrews  v,  Spurlin,  35 
Ind.  262 ;  Gonzales  z\  Barton,  45  Ind. 
295 ;  King  v,  Rea,  56  Ind.  i ;  Allen  v. 
Craft,  109  Ind.  476;  58  Am.  Rep.  42^; 
Lane  v.  Utz  (Ind.  1892),  29  N.  E.  Rep. 
772;  Dickson  v,  Satterfield,  53  Md. 
317;  Eraser  r.  Chene,  2  Mich.  81; 
Haldeman  v,  Haldeman,  40  Pa.  St.  29; 
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though  the  subsequent  limitation  of  the  estate  is  contingent* 
The  subsequent  limitation  may  be  mediate  or  immediate.  The 
interposition  of  other  estates  between  the  freehold  and  the  inher- 
itance does  not  prevent  the  Rule  from  operating.  Where  there 
are  such  intermediate  estates  the  ancestor  takes  simultaneously 
two  distinct  estates,  a  freehold  in  possession  or  in  remainder,  as 
the  case  may  be,  and  an  inheritance  in  remainder,  the  inheritance 
being  subject  to  the  interposed  estates,  which  are  in  no  way  af- 
fected. When,  by  the  determination  or  failure  of  the  intermediate 
estates,  the  cause  which  prevents  merger  is  removed,  then  the  two 
estates  will  coalesce.* 


Kleppner  t'.  Laverty,  70  Pa.  St.  70; 
Mason  v.  Ammon, '117  Pa.  St.  127; 
Bramble  v.  Billups,  4  Leigh  (Va.)  90; 
Clarke  v.  Smith,  49  Md.  ro6. 

In  Illinois^  however,  the  statute 
{Iliinois  law  of  1872,  §  6,  p.  283)  pro- 
vides that  where  an  estate  tail  is  cre- 
ated it  shall  be  a  life  estate  in  the  first 
taker  and  a  fee  simple  in  his  heirs. 
Baker  v,  Scott,  62  111.  86;  Butler  v, 
Huestis,  68  111.  594. 
.  1.  2  Jarm.  Wills  (6th  ed.)  *ii85;  Co. 
Litt.  378b;  I  Prest.  Est.  316. 

It  has  already  been  pointed  out 
that  a  remainder  to  "  heirs,'*  etc.,  is 
necessarily  contingent,  but  that  under 
the  Rule  in  Shelley's  Case,  the  words 
being  construed  as  words  of  limitation 
instead  of  as  creating  a  remainder,  the 
contingent  nature  of  the  inheritance 
ceases,  and  it  becomes  vested.  The 
statement  in  the  text  is  to  be  referred, 
therefore,  to  a  contingency  annexed 
to  the  remainder  itself,  in  addition  to 
that  which  has  been  spoken  of  as  aris- 
ing out  of  a  remainder  to  persons  not 
ascertained ;  and  the  existence  of  such 
contingency  does  not  affect  the  appli- 
cation of  the  Rule. 

2.  "  When  the  limitations  to  the  an- 
cestor and  the  heirs  are  immediate, 
or  eventually  become  so  by  the  deter- 
mination or  failure  of  the  intermediate 
estates,  the  several  interests  imported 
by  these  limitations  will  consolidate, 
and  by  merger  become  one  entire  es- 
tate, giving  one  undivided  time  of  con- 
tinuance. When  other  estates  are 
limited  intermediately,  the  limitation 
to  the  heirs  will,  during  the  existence 
of  these  estates,  give  to  the  ancestor  an 
estate  of  inheritance  in  remainder,  to 
take  effect  in  possession  according  to 
the  order  in  which  it  is  limited ;  but  in 
subordination  to,  and  after  the  deter- 
mination of  the  intermediate  estates  by 
which  it  is  preceded."  i  Prest.  Est. 
346. 


"  If  the  subsequent  limitation  to  the 
heirs  follows  immediately,  without  the 
interposition  of  any  mesne  estates, 
upon  the  prior  freehold,  the  freehold 
is  merged  in  the  inheritance,  and  the 
specified  person  takes  an  estate  of  in- 
heritance in  possession.  If  any  estate 
sufficient  to  prevent  merger  is  inter- 
posed, or  if  by  reason  of  any  other  cir- 
cumstance, merger  is  prevented  from 
taking  place,  he  takes  two  distinct 
estates,  a  freehold  in  possession  and 
an  inheritance  in  remainder. 

"  The  last  preceding  paragraph  as- 
sumes that  the  prior  limitation  of  the 
freehold  is  a  limitation  of  a  freehold 
in  possession.  If  the  prior  freehold 
itself  is  in  remainder,  and  an  inherit- 
ance follows  immediately,  merger  takes 
place,  and  the  ancestor  takes  an  in- 
heritance in  remainder.  If  interposed 
estates  or  any  other  circumstances  pre- 
vent merger,  the  ancestor  takes  two 
distinct  estates,  a  freehold  in  remain- 
der and  an  inheritance  in  remainder." 
Challis'  Real  Prop.  124. 

In  Dennett  v.  Dennett,  43  N.  H.49g, 
there  was  a  devise  to  M  D  "  to  descend 
to  the  youngest  son  of  his  bodj-  be- 
gotten, and  from  him  to  the  oldest 
male  heir  of  said  youngest  son  of  his 
body  lawfully  begotten,  and  in  failure 
of  such  issue,  then  to  the  heirs  of  said 
M  D  forever."  It  was  held  that  by  the 
Rule  in  Shelley's  Case  M  D  took  a  fee 
simple  subject  to  the  life  estates  of  the 
youngest  son  of  M  D  and  of  the  oldest 
male  heir  of  said  youngest  son.  The 
same  will  was  involved  in  Dennett  v. 
Dennett,  40  N.  H.  498. 

In  Quick  v.  Quick,  21  N,  J.  Eq.  13, 
which  arose  on  a  will,  takmg-  effect 
prior  to  the  Netv  Jersey  statute,  abol- 
ishing the  Rule  in  Shelley's  Case  as  to 
wills,  there  was  a  devise  to  E  for  life, 
then  to  E's  widow,  in  case  he  should 
leave  one,  during  her  widowhood  only, 
"  and  at  the  decease  of  his  widow,  the 
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The  subsequent  estate  must  be  limited  to  take  effect  as  a  tech- 
nical remainder.  The  Rule  has  no  application  where  the  estate  to 
the  heirs  is  an  executory  limitation.* 

3.  Heirs  Must  Be  Deduced  Solely  from  Persons  Taking  Freehold — 
a.  The  Principle.— In  order  to  bring  the  Rule  in  Shelley's  Case 
into  operation  the  heirs  who  are  to  take  the  subsequent  estate 
must  be  deduced  exclusively  from  the  person  who,  as  ancestor, 
takes  the  prior  freehold.  If  such  heirs  are  to  be  the  common 
heirs  of  the  body  of  the  person  who  takes  the  freehold  and  of 
some  other  person,  the  Rule  does  not  ^operate ;  and  the  subsequent 
estate  is  a  contingent  remainder  by  purchase.*  By  this  principle 
are  solved  the  problems  which  are  presented  when  the  prior  free- 
hold is  given  to  several  persons,  or  when  the  subsequent  estate  is 
limited  to  the  heirs  of  more  than  one,  or  when  both  complications 
are  involved. 

b.  Freehold  to  One,  Remainder  to  Heirs,  ?tc.,  of  Him 
AND  Another,  or  Others. — Where  the  subsequent  limitation  in 
remainder  is  to  the  heirs,  etc.,  of  the  person  who  takes  the  free- 


said  devised  plat  of  land  is  to  go  to  his 
(E*s)  heirs,  to  be  divided  amone  them 
as  the  law  directs,  in  case  of  dying 
intestate."  Held,  that  under  the 
Rule  in  Shelley's  Case,  E  took  a  fee 
simple. 

1.  I  Prest.  Est.  324 ;  Fearne's  Cont. 
Rem.  276;    Challis*   Real    Prop.   122. 

Thus  the  Rule  does  notoperate  where 
the  estate  to  the  heirs  is  a  springing  use. 
Lroyd  V.  Carew,  Prec.  in  Chanc.  72 ; 
Show.  Cas.  in  Pari.  137 ;  Fearne*s  Cont. 
Rem.  276;  I  Prest.  Est.  324. 

'*  This  includes  cases  in  which  the 
prior  limitation  is  executory ;  because 
in  such  cases  the  subsequent  limitation 
is  necessarily  also  executory."  Challis' 
Real  Prop.  122. 

So  of  course  if  there  is  a  grant  or  de- 
vise *'to  A  and  his  heirs,"  or  to  "A  and 
the  heirs  of  his  body,"  the  Rule  has  no 
application,  and  the  estate  will  be  a  fee 
simple  or  a  fee  tail  as  the  case  may  be. 
Pierson  v.  Lane,  60  Iowa  60. 

2.  2  Jarm.  Wills  (6th  ed.)  *i  186;  Gos- 
sage  V.  Taylor,  Sty.  Rep.  325 ;  Denn  v, 
Gillot,  2T.  R.  431. 

niiutnitlons. — The  exact  meaning 
and  effect  of  the  statement  in  the  text 
are  well  illustrated  by  the  following 
cases :  Devise  to  a  wife  for  life,  re- 
mainder to  the  heirs  of  her  body,  be- 
gotten by  the  husband.  Here  the  Rule 
in  Shelley's  Case  operates,  and  the  wife 
takes  anestate  tail  special.  (Alpass  v, 
Watkins,  8  T.  R.  516.)  But  if  a  devise 
is  to  a  wife  for  life,  remainder  to  the 
heirs  to  be  begotten  on  the  body  of 
the  wife  by  the  husband,  the  Rule  in 
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Shelley's  Case  will  not  operate,  and  the 
wife  will  take  only  a  life  estate.  (Gos- 
sage  f .  Taprlor,  Sty.  Rep.  325.)  Here 
the  only  difference  in  fqrm  is  the  use 
of  the  words  **  on  •  the  body,"  etc.,  in 
the  second  case,  instead  of  the  words 
"  of  the  body,"  etc.,  as  in  the  first.  But 
bearing  in  mind  the  principle  laid 
down  in  the  text,  it  is  plain  that  there 
is  a  vital  distinction.  In  the  one  case 
the  remainder  was  limited  to  the  heirs 
of  the  body  of  the  wife;  while  in  the 
other  case  the  remainder  is  really  to 
the  heirs  of  the  husband  begotten  on  a 
particular  woman.  It  is  true  that  the 
persons  answering  the  description  of 
heirs  of  the  body  will  in  both  cases  be 
the  same.  But  in  the  one  case  they 
are  deduced  exclusively  from  the  wi^ 
as  ancestor;  while  in  the  other  they 
are  really  not  heirs  of  any  kind,  but 
simply  individuals  pointed  but  by  the 
fact  that  they  proceed  from  the  com- 
mon bodies  of  two  specified  persons. 
It,  therefore  appears  that,  strictly 
speaking,  this  principle  is  but  another 
application  of  what  is  laid  down  infra, 
this  title.  General  View  of  Rule,  The 
Subsequent  Estate  Must  be  to  Heirs 
^ua  Heirs.  Helm  r,  Frisbie,  59  Ind. 
526. 

If  both  husband  and  wife  take  a  free- 
hold and  the  remainder  is  to  the  heirs 
to  be  begotten  on  the  body  of  the  wife 
by  the  husband,  the  construction  will 
be  the  same  as  if  the  heirs  of  the  body 
were  to  issue  from  both ;  since  they 
are  not  in  terms  required  to  be  of  the 
body  of  either.    Therefore,  the  Rule 
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hold  and  of  another,  or  several  other  persons,  by  copulative  words* 
in  the  same  clause,  there  are  important  differences  of  construction 
dependent  upon  whether  such  persons  can  or  cannot  have  a 
common  heir.* 

First,  where  a  freehold  is  given  to  one  person,  remainder  to  the 
heirs,  or  heirs  of  the  body  of  that  person  and  another,  or  several 
others,  by  copulative  words,  and  such  persons  are  incapable  of 
having  a  common  heir  of  their  bodies,  the  Rule  will  operate  to 
the  extent  of  that  part  of  the  inheritance  which  would  be  the 
share  of  the  heirs,  or  heirs  9f  the  body,  of  the  person  who  takes 
the  freehold.* 

Second,  where  a  freehold  is  given  to  one  person,  remainder  to 
the  heirs,  or  heirs  of  the  body,  of  that  person  and  another,  by 
copulative  words,  and  such  persons  are  capable  of  having  a  com- 
mon heir  of  their  bodies,  the  Rule  in  Shelley's  Case  does  not 
apply;  and  t|;^e  heirs,  etc.,  being  the  issue  of  their  common  bodies, 
take,  by  purchase,  a  contingent  remainder  in  fee  simple  or  fee  tail 
accordingly  as  the  limitation  in  remainder  is  to  heirs,  or  heirs  of 
the  body.* 


will  apply  as  explained  infra^  this  title, 
Freehola  to  Several ,  Remainder  to 
their  Heirs. 

1,  That  is,  when  the  language  of  the 
gift  over  after  the  freehold  estate  is 
simply  to  "the  heirs  (or  heirs  of  the 
body)  of  A  and  B."  When  such  is  the 
form  of  the  gift,  the  construction  is 
well  settled  that,  unless  such  persons 
are  incapable  of  having  a  common 
heir,  there  is  meant  an  heir  proceeding 
from  the  common  bodies  of  A  and  B. 
If  the  gift  over  were  by  some  other 
form  of  words  the  construction  of  the 
whole  will  or  deed  must  determine 
whether  a  common  heir,  or  whether 
heirs  proceeding  from  them  separately, 
is  intended.    See  next  note. 

3.  If  the  several  persons  are  of  the 
same  sex  or  are  so  related  by  consan- 
guinity, or  affinity,  that  they  cannot 
lawfully  marry,  they  are  regarded  as 
incapable  of  having  a  common  heir  of 
their  bodies.  In  all  other  circum- 
stances they  are,  in  contemplation  of 
law,  capable  of  having  such  heirs. 

The  Rule  in  Shelley's  Case  operates 
only  when  the  heirs,  etc.,  who  are  to 
take  in  remainder  are  to  be  derived 
from  the  person,  as  ancestor,  who 
takes  the  prior  freehold,  and  from  that 
person  alone.  See  supra^  this  title. 
Statement  and  Origin.  Hence  the 
necessity  of  determining  in  limitations 
to  the  heirs  of  two  or  more,  one 
only  of  whom  takes  a  prior  freehold, 
whether  a  common  heir  of  their  bodies 
was  intended ;  for  if  a  common  heir  is 


meant  the  Rule  is  not  applicable.  The 
determination  of  this  question  is  pureU 
a  matter  of  interpretation,  precedent 
to  the  question  of  the  Rule**  applica- 
tion ;  and,  therefore,  not  strictly  in- 
volved in  the  consideration  of  the 
Rule  itself.  It,  however,  arises  more 
frequently  in  connection  with  the  Rule 
than  otnerwise,  and  is,  theref(*rr. 
briefly  noticed  here  as  a  matter  uf 
practical  convenience. 

3.  Prest.  Es^t,  321.  Thus,  if  a  life 
estate  is  given  tu  A^  remainder  to  the 
heirs  of  A  and  B  and  they  cannot 
have  a  common  heir,  the  Rule  oper- 
ates upon  one -half :  therefore,  A  takes 
a  fee  sinnple  in  one  moieiy;  and  the 
<jther  moiety  is  a  contingent  remain- 
der in  fee  simple  to  the  heir*  of  B, 
with  a  life  estate  therein  to  A*  If  the 
remainder  were  to  the  heir*  of  the 
body  of  A  and  B,  the  Inheritance  in 
eacft  case  would  be  in  fee  tail  instead 
of  fee  simple. 

i,  I  Prei«t  Est.  334-5:  2  Jarm.  Wills 
( 5th  Am.  ed. )  3^0,  \Vhen  the  two  per- 
sons are  husband  and  wife,  the  state- 
ment in  the  text  is  undoubtedly  correct* 
whether  the  remainder  Is  to  **  heirs  "  or 
to  "heirs  of  the  body."  It  is  al*o  equal 
ly  certain  that  such  is  the  construction 
where  the  gift  is  to  "heirs  of  the  body" 
of  two  who  might  lawfully  intermarry 
There  might  he  room  for  doubt,  how- 
ever, in  the  event  ot*  the  remainder 
being  to  *'heir5*'of  two  who  are  not 
husband  and  wife,  but  who  might  law- 
fully intermarry.     Such  limitations  are 


606 


eeneral  Review 


SHELLEY'S  CASE.  . 


of  the  Bnle. 


c.  Freehold  to  Several,  Remainder  to  Their  Heirs, 
ETC. — Where  there  is  a  freehold,  either  jointly,  severally  or  suc- 
cessively, to  two  persons  who  are  capable  of  having  a  common 
heir,  with  remainder  to  their  heirs,  or  heirs  of  their  bodies,  the 
Rule  in  Shelley's  Case  operates ;  and  such  persons  take  a  joint 
inheritance  in  fee  simple  or  fee  tail,  accordingly  as  the  remainder 
is  to  heirs  or  heirs  of  the  body.* 

Where  there  is  a  freehold  jointly  to  two  or  more  persons  who 
are  incapable  of  having  a  common  heir,  with  remainder  to  their 
heirs,  or  heirs  of  their  bodies,  the  Rule  in  Shelley's  Case  operates. 
If  the  remainder  is  to  heirs,  the  ancestors  take  a  joint  inheritatice 
in  fee  simple.  If  the  remainder  is  to  heirs  of  their  bodies,  the 
ancestors  will  each  take  a  several  inheritance  in  fee  tail  in  such 
part  as  would  be  the  share  of  such  ancestor's  heirs  of  his  body 


rarely,  if  ever,  found,  except  in  pre- 
Duptial  settlements ;  and  there  is  the 
same  reason  in  such  case  to  suppose 
that  a  common  heir  is  intended  as  ex- 
ists where  the  persons  ^re  husband 
and  wife.  The  statement  in  the  text  is, 
therefore,  clearly  applicable  under 
such  circumstances ;  but  whether  the 
same  construction  would  prevail  where 
the  two  persons  were  not  in  contem- 
plation of  marriage,  would  seem  to  be 
open  to  serious  question. 

The  statement  in  the  text  assumes 
that  the  limitation  is  to  the  heirs  of  two 
persons  only.  In  case  the  remainder 
were  to  the  heirs  of  more  than  two  per- 
sons, with  each  or  several  of  whom  the 
person  to  whom  the  freehold  is  given 
might  lawfully  intermarry,  a  very  curi- 
ous question  of  construction  would 
arise ;  and  would  of  course  have  to  be 
decided  upon  the  intention  as  discover- 
able from  the  whole  instrument.  See 
I  Prest.  Est.  345. 

Devise  to  testator's  wife  **  during 
her  life,  remainder  to  issue  of  her 
body  by  me  begotten,  provided  also 
that  such  issue  live  to  lawful  age,  and 
on  failure  thereof,"  remainder  over. 
Held,  that  this  did  not  fall  within  the 
Rule  in  Shelley's  Case,  but  the  wife 
took  an  estate  for  life  with  contingent 
remainder  over  in  event  of  the  death 
of  issue  during  minority.  Helm  v, 
Frisbie,  59  Ind.  526. 

1.  Cockin's  Appeal,  1 1 1  Pa.  St.  26 ; 
Steel  V.  Cook,  i  Met.  (Mass.)  281 ; 
Pressgrove  v.  Comfort,  58  Miss.  645. 

If  the  prior  freehold  were  to  the 
two  persons  jointly,  then  the  freehold 
and  the  inheritance  being  both  joint, 
^\\\  merge  into  a  joint  inheritance  in 
possession.  But  if  the  two  persons  have 


the  freehold  severally  or  successively, 
merger  cannot  take  place,  and  the  an- 
cestors will  have  a  distinct  inheritance 
jointly,  in  remainder. 

In  Crockett  v.  Robinson,  46  N.  H. 
454,  which  arose  upon  a  will  which 
took  effect  prior  to  the  statute,  there 
was  a  devise  to  J  and  C  **  to  be  equally 
divided  between  them  and  their  heirs, 
if  they  have  any  lawful  heirs  at  the 
time  of  their  decease ;  and  if  they  have 
no  lawful  heirs  at  the  time  of  their 
decease,''  then  over  to  the  children  of 
a  sister  of  J  and  C.  It  was  held  that 
by  the  Rule  in  Shelley's  Case  J  and  C 
took  estates  tail  in  common,  which,  by 
the  law  of  New  Hampshire^  were  con- 
verted into  fee  simple. 

Devise  to  husband  and  wife  during 
their  respective  lives;  after  their  deaths 
to  their  heirs.  Held^  that  the  husband 
and  wife  took  a  fee  simple.  McFeely 
V.  Moore,  5  Ohio  465;  24  Am.  Dec. 
314.  See  also  King  v.  King,  12  Ohio 
390. 

Devise  by  testator  to  his  daughter, 
L  B,  and  her  husband,  }  B,  "  to  them 
during  the  life  of  the  longest  liver  of 
them,  and  then  to  fheir  offspring,  if 
any,  by  my  daughter  L  B,  as  they  shall 
think  best  to  give  it;  and  in  default 
of  such  offspring  "  then.  over.  The 
daughter  died  during  the  testator's 
lifetime,  leaving  her  husband  and  chil- 
dren, who  were  still  living  at  the  death 
of  the  testator.  The  children  then 
both  died  without  issue.  It  was  held 
that  by  the  Rule  in  Shelley's  Case  the 
husband  took  a  fee  tail,  which  was 
converted  into  a  fee  simple  by  the 
statute,  and  the  remainder  over  on 
failure  of  issue  was  barred.  Bramble 
V,  Billups,  4  Leigh  (Va.)  90. 
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according  to  ihe  number  of  joint  tenants  to  whom  the  freehold  is 
given.* 

Where  there  is  a  freehold  in  common  or  successively,  to  two  or 
more  persons  who  are  incapable  of  having  a  common  heir,  with 
remainder  to  their  heirs,  or  heirs  of  their  bodies,  the  Rule  in 
Shelley's  Case  will  operate ;  and  such  persons  will  each  take  a 
several  inheritance,  in  fee  simple  or  fee  tail,  as  the  case  may  b^, 
to  such  proportion  as  would  be  the  share  of  such  ancestor's  heirs, 
etc.,  according  to  the  number  of  persons  to  whom  the  freehold 
is  given.* 

d.  Freehold  to  Severai.,  Remainder  to  Heirs,  etc.,  of 
One  of  Them. — Where  the  freehold  is  given  to  several  persons 
in  common,  remainder  to  the  heirs,  or  heirs  of  the  body  of  one  of 
them,  the  Rule  operates  to  the  extent  of  the  share  of  him  who 
takes  the  freehold,  according  to  the  number  to  whom  the  free- 
hold is  given.* 


1.  In  McFeely  v.  Moore,  5  Ohio  464  ; 
24  Am.  Dec.  314,  there  was  a  devise  to 
W  and  P  of  "  the  use  of  two  tracts  of 
land  during  their  respective  lives,  but 
at  their  decease  my  will  is  that  these 
two  tracts  of  land  descend  to  their 
heirs,  to  whom  I  bequeath  the  same.'^ 
It  was  held  that,  by  the  Rule  in  Shel- 
ley's Case,  W  and  P  took  a  fee  simple. 

In  Manchester  v.  Durfee,  5  R.  I. 
549.  there  were  devises  to  two  daugh- 
ters *'  to  be  to  them  an  estate  for  life, 
and  to  the  heirs  of  their  bodies  after 
them,  and  to  the  heirs  and  assign"^  of 
such  heirs  forever."  It  was  held  that 
the  daughters  took  a  fee  tail  under  the 
Rule  in  Shelley's  Case. 

Devise  to  testator's  children  *'  for 
the  term  of  their  natural  lives,'*  and 
at  their  death  "  to  the  issue  of  them.'* 
It  was  held  the  children  took  a  fee  tail 
under  the  Rule.  Whitworth  v.  Stuckey, 
I  Rich.  Eq.  (S.  Car.)  404.  See  alio 
CorroU  v.  Burns,  108  Pa.  St.  386. 

In  Hageman  v.  Hageman,  129  III 
164,  there  was  devise  to  testator's  f<>ur 
sons,  with  the  provision  that  said  ,'^ons 
**  shall  neither  of  them  sell  nor  mort- 
gage any  of  the  land,  .  .  .  but  the 
same  shall  go  to  their  heirs  after 
them."  It  was  held  that  the  sons  took 
a  fee  simple. 

2.  Whether  the  ancestor's  freehold 
and  inheritance  will  consolidate  will 
be  dependent  upon  the  doctrine  of 
merger. 

Pierce  v.  Pierce,  14  R.  I.  514,  was  a 
devise  to  M  and  D.  "  for  and  duriiip 
their  natural  lives,  the  use,  rents  and 
profits"  of  two  lots  of  land  with  one 
dwelling  house  partly  owned,  each  lot 
in  the   following  manner :     **  Said  M 


atid  D  each  having  the  use  of  certain 
stones  of  said  house  separfttely,  but 
the  other  improvements  and  appar* 
tenances  of  the  lots  in  common,  and 
at  the  decease"  of  M  and  D  "ill 
the  interest  of  the  deceased  .  . 
^hall  vest  in  his  or  her  heirs."  It  wis 
held  that  by  the  Rule  in  Shelley's Ca^ 
M  and  D  took  a  fee  simple.  It  w&5 
held»  further,  that  the  use  of  the  words 
'*at  the  decease,''  instead  of  **  after  the 
decease,"  was  immaterlaL 

Devise  of  residue  of  testator'f  esute 
**  as  follows  :  viz.,  one^fourth  to  mr 
daughter  H  ;  one-fourth  to  my  son  ^ ; 
one -fourth  to  my  two  grandchildrcDC 
and  D,  and  one-fourth  to  my  wife  CT 
followed  by  a  clause  directing  that  the 
one-fourth  given  to  H  should  be  so  se- 
cured to  her  that  she  should  enioy  it 
during  her  natural  life»and  after  her  de- 
cease then  to  her  right  heirs  forever 
It  was  held  that  under  the  Rule  In 
Shelley's  Case  H  took  a  fee  simple. 
WickeV  i^.  Ray,  1 18  III.  472. 

3.  1  Preat,  Est.  j^ii.  Carpenter  :. 
Van  Olinder,  127  liL  42;  11  Am.  St 
Rep.  93.  Thus,  if  a  life  estate  is  given 
to  A  and  B  in  common,  remainder  to 
the  heirs  of  A,  the  operation  of  the 
Rule  will  give  a  fee  simple  in  one  on- 
divided  moiety  to  A  ;  and  the  olher 
undivided  moiety  will  be  a  coniingifnt 
remaindf  r  in  fee  simple  to  A*s  heirs, 
with  a  life  estate  therein  to  B. 

Whether  the  freehold  and  the  in- 
heritance merge^  or  whether  they  will 
remain  distinct  estates  in  the  ancestor, 
will  depend  upon  the  law  of  merger, 
aft  has  been  observed  before  fsee  su- 
pra^  this  title,  Genifral  Review  of  Rvk, 
Thv  SubsequcHi  Estate)^  according  ly 
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Where  the  freehold  is  given  to  several  jointly,  remainder  to  the 
heirs,  or  the  heirs  o*f  the  body  of  one  of  them,  the  Rule  will 
operate,  and  the  person  to  whom  the  freehold  is  limited  will  take 
an  inheritance  in  the  entirety.* 

Where  the  freehold  is  given  to  several  successively,  remainder 
to  the  heirs,  or  heirs  of  the  body  of  one  of  them,  the  Rule  oper- 
ates,  and  the  one  to  whose  heirs,  etc.,  the  remainder  is  given  will 
take  the  inheritance,  subject  to  the  other  freehold  estates.* 

4.  Same  Instminent  Must  Give  Both  Estates. — Both  estates  must 
arise  under  the  same  instrument.*  , 

6.  Equitable  Estates  —  a.  Rule  Applies  to  Equitable 
Estates. — The  Rule  applies  to  equitable,  as  well  as  to  legal  limi- 
tations ;  but  the  prior  and  the  subsequent  limitations  must  both 
be  of  the  same  quality  in  this  respect ;  either  both  legal  or  both 
equitable.* 

heirs  being  both  equitable,  the  Rule  in 
Shelley's  Case  applied,  and  H  took  a 
fee  simple.  The  only  effect  of  the 
power  of  appointment  was  to  make  the 
fee  of  H  subject  to  be  devested  by  the 
exercise  of  power.  Brown  v.  Renshaw, 
57  Md.  67. 

8.  Fearne*s  Cojit.  Rem.  71,  V.  13. 
The  two  estates  must  be  taken  *'  by, 
under,  or  as  a  consequence  of  the  same 
deed  or  instrument,  so  that  the  several 
instruments,  if  there  be  several,  may 
be  parts  of  the  same  transaction."  i 
Prest.  Est.  309. 

An  estate  taken  by  the  ancestor  by 
way  of  resulting  use,  is  for  this  pur- 
pose, an  estate  arising  under  the  same 
instrument.  Challis'  Real  Prop.  133; 
Fearne*s  Cont.  Rem.  41,  V.  8;  i  Prest. 
Est.  309;  Pibus  V.  Mitford,  1  Vent. 
372 ;  Wills  V,  Palmer,  2  Wm.  Bl.  687 ; 
or  an  estate  limited  under  a  subsequent 
exercise  of  a  power  contained  in  the 
instrument.  Fearne*s  Cont.  Rem.  74,  V. 
14;  I  Prest.  Est.  309;  Challis'  Real 
Prop.  133;  Venables  v,  Morris,  7  T. 
R.  342,  or  a  will  and  a  codicil  being 
part  of  the  will.  Hays  v.  Foorde,  2 
Wm.  Bl.  698 ;  also  x  Prest.  Est.  309. 

"Where  the  limitation  to  the  ances- 
tor is  by  one  deed  or  instrument,  and 
the  limftation  to  the  heirs  is  by  another 
deed  or  instrument  (without  any  re- 
gard to  the  priority  of  the  instruments 
to  which  one  or  the  other  of  the  limi- 
tations owes  its  existence,  and  under 
which  it  is  to  receive  its  effect),  the 
Rule  has  not  any  application.''  i  Prest. 
Est.  309;  Moor  r.  Parker,  L.  Raym.37; 
Fonnereau  v.  Fonnereau,2  Dougl.  487; 
Snowe  V.  Cuttler,  i  Lev.  135. 

4.  Williams  r.  Williams,  11  Lea 
(Tenn.)  652;  Turner  v.  Ivie,  5   Heisk. 


the  time  at  which  the  gift  to  heirs,  etc., 
is  to  take  effect. 

1.  Whether  the  ancestor's  freehold 
and  his  inheritance  merge,  thus  giving 
him  the  inheritance  in  possession  sub 
modo;  or  whether  he  takes  the  inherit- 
ance by  way  of  remainder,  will  depend 
upon  the  law  of  merger  as  applicable 
to  the  form  of  the  gift.  1  Prest.  Est. 
336,  et  seq,     Fearne's  Cont.  Rem.  36. 

If  the  form  of  the  gift  connects  the 
limitation  to  the  heirs  with  the  limita- 
tion to  the  ancestors,  as  to  two  jointly, 
"and  the  heirs,  etc.,"  of  one  of  them  (i 
Prest.  Est  337),  the  inheritance  and 
the  freehold  will  merge  sub  modo;  "for 
though  they  are  so  far  executed  in,  or 
blended  with  the  possession  as  not  to 
begrantable  away  from  or  without  the 
freehold  by  way  of  remainder,  yet  they 
are  not  so  executed  into  possession  as 
to  sever  the  jointure,  or  entitle  the  wife 
of  the  person  taking  the  inheritance  to 
dower."  Fearne's  Cont.  Rem.  36.  But 
if  there  is  a  distinction  'between  the 
several  limitations,  and  the  times  at 
which  they  are  to  confer  a  right  to  the 
possession,  as  to  two  jointly  and  "from 
and  after  their  decease  "  to  the  heirs 
of  one  of  them  (i  Prest.  Est.  337), they 
will  not  merge,  and  the  ancestor  will 
take  two  distinct  estates,  a  joint  free- 
hold in  possession,  and  an  inheritance 
in  remainder.  See  supra.  General  Re- 
vie-w  of  Rule;   The  Subsequent  Estate, 

2.  Deed  to  a  trustee  in  trust  to  A  for 
life,  then  to  H  (the  husband  of  A)  for 
life,  then  to  the  issue  of  A  and  H,  and 
in  default  of  such  issue,  then  to  such 
persons  as  H  shall  appoint  by  will,  and 
in  default  of  such  appointment,  then 
to  the  right  heirs  of  H.  It  was  held 
that  the  estates   limited  to  H  and  his 
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(Tenn.)  222;  Green  v.  Green,  23  Wall. 
(.U.  S.)  486;  Baker  i\  Scott,  62  111.  86; 
Armstrong  v,  Zane,  12  Ohio  287; 
Taylor  v,  Lindsay,  14  R.  I.  518; 
Fearne*s  Cont.  Rem.  52,  V.9;  57,  V. 
10;  Brown  v.  Renshaw,  57  Md.  67; 
Powell  V.  Brandon,  24  Miss.  343. 
Where  the  life  estate  is  equitable  and 
the  remainder  legal  the  Rule  does  not 
-  apply.  Mannerback's  estate,  133  Pa. 
St.  342;  Little  V.  Wilcox,   119  Pa.  St. 

439- 

•Deed  of  real  estate  to  trustee  in  trust 
for  a  married  woman,  for  her  separate 
use  during  her  life,  "and  from  and  im- 
mediately after  her  death,  then  for  the 
use  and  benefit  of  her  legal  heirs." 
Held^  that  under  this  deed  the  nlarried 
woman  had  merely  an  equitable  es- 
tate; but  that  her  heirs  had  a  legal 
estate,  and,  therefore,  the  Rule  in  Shel- 
ley's Case  did  not  operate,  and  she 
took  merely  an  estate  for  life.  This 
case  is  particularly  valuable  on  the 
point  that  the  Rule  in  Shelley's  Case 
will  not  operate,  unless  both  estates 
are  of  the  same  quality,  legal  or  equit- 
able. Ware  v,  Richardson,  3  Md.  505  ; 
56  Am.  Rep.  762. 

Where  the  prior  limitation  is  in 
form  equitable,  while  the  subsequent 
limitation  is  in  form  legal,  the  Rule 
will  apply,  if  all  the  limitations  are 
made  in  fact  equitable  by  reason  that 
the  whole  legal  estate  happens  to  be 
outstanding.  Challis'  Real  Prop.  134; 
/«  re  White,  7  Ch.  Div.  201. 

If  one  estate  is  in  form  equitable  and 
the  other  in  form  legal,  the  Rule  will 
apply  if  both  limitations  are  made  in 
fact  legal,  by  reason  that  the  trust  is 
executed  by  the  Statute  of  Uses.  Thus, 
where  the  subsequent  limitation  was 
legal,  and  the  prior  estate  in  form 
equitable,  but  the  trust  being  passive, 
because  in  fact  a  legal  estate,  the  Rule 
was  applied.  Warner  v,  Sprigg,  62 
Md.  14. 

There  is  considerable  diversity  in 
the  various  States  as  to  when  trusts 
will  or  will  not  be  executed  into  legal 
estates.  (See  Trusts.)  .This  is,  of 
course,  a  precedent  question  of  law, 
which  must  be  settled  before  the  ap- 
plication of  the  Rule  in  Shelley's  Case 
is  considered. 

A  conveyance  in  trust  for  a  certain 
person,  and,  in  case  of  his  death  before 
it  expires,  for  the  benefit  of  his  heirs, 
with  discretion  to  the  trustee  to  turn 
over  the  property  or  the  proceeds  of  a 
sale  thereof  to  the  beneficiary,  is  an  ex- 
ecuted  trust,  and   under  the  Rule  in 


Shelley's  Cflse  gives  the  beneficiary  mn 
estJie  in  fee  simple.  MackT\Cb»m- 
pion  (Super.  Ct,  Cin.),  36  Ohio  L  J. 

Devise  and  trust  "  to  hold  Ihe  same 
to  the  separate  use  of  my  stid 
daughters  during  the  natural  life  of 
my  said  daughters,  and  such  use  as  she, 
notwithstanding  any  coverture,  mav 
direct^  and  after  her  death  then  to  the 
use  of  her  heirs  at  law.'-  It  was  held 
that  both  Hmitations  being  equitable 
the  Rule  in  She! ley *s  Case  applied. 
Armstrong  v.  Zane,  12  Ohio  287. 

Deed  of  lands  to  a  trustee,  "  In  tru5t 
tor  Z  during  her  natural  life,  and  upon 
her  decease  the  said  premises  are  lo 
inure  and  vest  in  her  heirs  in  fee  «im 
pie  forever;  they,  the  said  heirs  of 
said  Z^  to  have  and  hold  the  said  pre- 
mises unto  them  and  their  heirs  and 
assigns  forever/*  Held^  that  under 
this  deed,  Z  look  an  equitable  estate, 
and  the  heirs  a  le^al  estate,  and  therc- 
fctre'the  Rule  in  Shelley's  Case  did  not 
apply.  Hence,  Z  took  a  life  estate  and 
the  heirs  a  contingent  remainder. 
Zuver  V.  Lyons,  40  Iowa  510. 

Devise  In  these  words:  *' To  mv 
daui^hter  S  »  *  ,  I  give  the  sum  of 
if  2,(joo,  to  be  invested  in  lands,  far  mj 
said  daughter  to  have  the  income  of 
the  same  during  her  life,  and  at  h<;r 
death  to  go  to  the  heirs  of  her  body, 
and  if  none,''  then  over,  and  an  order 
to  the  executor  to  carry  out  these  di- 
rections Heid,  this  was  a  trust  estate 
in  S,  and  a  legal  estate  in  the  heir^  <jf 
her  body  ;  therefore,  the  Rule  in  Shel- 
ley's Cas^e  was  inapplicable.  Hantia 
r.  Hawes,  45  Iowa  437. 

Devijse  to  trustee,  *'In  special  trusi 
and  confidence  for  my  son  H  T.  and 
after  him  in  fee  to  his  heirs,**with  an  or- 
der to  the  trustee  to  pavH  T  the  incotne. 
*'  and  in  the  event  of  his  decease  with- 
out issue/'  then  over.  It  was  held  that 
H  took  an  equitable  estate  for  life, 
legal  remainder  in  fee  to  the  heir?  of 
his  body.  The  court,  by  Ames.  C  ]-. 
fsaid  :  "  The  estate  of  H  '1'  being  equit- 
able, and  of  hi«  heirs,  who  are  to  lake 
the  fee  after  him,  being  legal,  the  Rule 
in  Shelley's  Case  does  not  apph." 
Thurston  "v.  Thurston,  6  R,  L  2c^. 

Devise  to  testator's  son  of  income 
dunng  his  natural  life,  and  at  his  death 
principal  to  the  son's  children*  with 
the  proviso  that  **  should  he  die  before 
attaining  the  age  of  21  years  without 
leaving  issue  at  the  time  of  his  death.' 
then  over;  also  a  provision  that  the  in- 
come should   not  be  liable  to  attach- 
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b.  Does  Not  Apply  to  Executory  Trusts  Nor  Marriage 
Articles. — The  Rule  in  Shelley's  Case  is  not  applicable  to  ex- 
ecutory trusts.  Therefore,  where  the  instrument  is  in  the  light  of 
a  set  of  instructions  merely,  and  a  conveyance  under  the  direction 
of  a  court  of  equity  is  necessary  to  carry  it  into  effect,  the  court 
will  decree  a  conveyance  in  such  form  as  will  effectuate  the 
intention.* 


xnent  for  debts,  etc.  (which  provision 
was  valid  as  a  spendthrift  trust).  It 
was  held  that  the  Rule  in  Shelley's 
Case  was  not  applicable,  because  the 
life  estate  was  equitable  and  the  re- 
mainder legal.  Mannerback's  Estate, 
133  Pa.  St.  342. 

PaaslTe  Tmsts.T-H,  a  single  woman, 
conveyed  her  estate  to  a  trustee  in 
trust  for  her  own  separate  use  for  life, 
and  after  her  death  to  convey  to  whom 
she  should  appoint,  and  in  default  of 
appointment  "  to  such  person  or  per- 
sons as  would  be  entitled  to  the  same 
if  she  had  died  intestate,  seized  of  the 
said  premises  in  fee  simple,  and  in  such 
manner  and  for  such  quantity  of  estate 
as  such  •  person  or  persons  would,  in 
such  case,  be  entitled  to  by  law."  H 
afterwards  married  and  subsequently 
became  discovert.  Afterward  she  pe- 
titioned the  court  for  an  order  on  the 
trustee  to  convey  to  her  in  fee  simple. 
Held^  that  the  separate  use  fell,  and 
that  thereby  the  trust  became  passive, 
and,  therefore,  in  fact  a  legal  estate; 
also  that  the  limitation  over  in  default 
of  appointment  was  equivalent  to  a 
limitation  to  the  "  heirs"  of  H.  There- 
fore, under  the  Rule  in  Shelley's  Case, 
H  took  a  fee  simple  and  was  entitled 
to  a  conveyance  from  the  trustee. 
Dodson  V.  Ball,  60  Pa.  St.  492 ;  100 
Am.  Dec.  586.  See  also  YarnalPs 
Appeal,  70  Pa.  St.  335. 

Conveyance  of  personal  property  in 
trust  for  S  until  she  arrived  at  full  age 
or  married,  and  then  to  deliver  them 
into  her  possession,  and  after  such  de- 
livery, the  trustee  to  see  that  the 
slaves  were  not  disposed  of,  but  pre- 
served for  the  benefit  of  the  heirs  of 
the  body  of  S,  in  whom,  upon  her 
death,  they  should  vest,  and  if  S  should 
die  without  heirs  of  her  body,  then 
over.  It  was  held  that  this  was  a  pas- 
sive trust  and  the  estates  of  both  S  and 
the  heirs  of  her  body  were  legal  estates, 
and  that  by  the  Rule  in  Shelley's  Case 
S  took  an  absolute  title.  Carradine  v, 
Carradine,  33  Miss.  698. 

Devise  to  trustees  in  trust  for  testa- 
tor's sons,  and  **  after  the  decease  of  my 


said  sons,  respectively,  their  shares  to 
go  to  their  several  heirs  at  law."  The 
trust  embraced  both  real  and  personal 
property.  It  was  held  that  this  was  a 
dry  trust ;  that  therefore  the  life  estate 
of  the  sons,  and  the  limitation  to  their 
heirs,  were  both  legal,  and,  under  the 
Rule  in  Shelley's  Case,  the  sons  took  a 
fee  simple  in  the  real  estate,  and  abso- 
lute title  to  the  personalty.  Warner 
V,  Sprigg,  62  Md.  14. 

Conflict  In  Early  Oases. — At  one  time 
it  was  seriously  questioned  whether 
the  Rule  in  Shelley's  Case  was  appli- 
cable to  any  equitable  estate.  It  is 
shown  elsewhere  (see  text,  this  page. 
General  View  of  Rule;  Does  Not  ap- 
ply to  Executory  Trusts  Nor  Mar- 
riage A  r tides)  tlbat  the  Rule  does  not 
govern  executory  trusts.  In  Bagshaw 
V,  Spencer,  i  Ves.  142;  2  Atk.  582; 
I  Coll.  Jurid.  No.  15,  Lord  Hardwicke 
took  the  ground  that  there  was  no  dif- 
ference in  this  respect  between  an  exe- 
cuted and  an  executory  trust,  and 
refused  to  apply  the  Rule.  This  deci- 
sion, however,  was  permanently  over- 
ruled by  Lord  Northington  in  Wright 
V.  Pearson,  i  Eden  119,  and  by  Lord 
Thurlow  in  Jones  v.  Morgan,  i  Bro.  C. 
C.  206.  Since  then  it  has  never  been 
doubted  that  the  Rule  in  Shelley's 
Case  was  fully  applicable  to  equitable 
estates.    See  4  Kent's  Com.  219,  220. 

1.  I  Prest.  Est.  355,  387,  et  seq,; 
4  Kent's  Com.  218. 

Executory  Trusts. — "Trusts  executory 
are  peculiar  to  marriage  articles,  and 
to  those  instruments,  whether  deeds  or 
wills,  in  which,  by  the  express  provi- 
sions of  the  instrument,  the  trustees  are 
to  convey,  settle,  or  assure  the  lands  on 
which  the  instrument  is  to  operate;  or 
to  purchase  lands  with  money  intrusted 
to  be  laid  out  in  a  real  estate ;  thereby 
showing  that  the  parties  have  a  further 
conveyance  in  their  prospect  and  con- 
templation. The  mere  circumstance 
that  the  party  covenants  to  do  an  act 
or  directs  a  conveyance  to  be  made 
will  not  of  itself  make  the  trust  execu- 
tory. The  conclusion  that  a  trust  is  ex- 
ecuted or  executory  must  depend  on  the 
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The  same  is  true  in  respect  to  marriage  settlements;  since  they 
are  always  considered  as  raising  executory  trusts,  unless,  previous 
to  the  marriage,  th^y  have  been  carried  into  execution  by  a  set- 
tlement in  fact.* 

6.  Applies  to  Personal  Property. — While,  strictly  speaking,  the 
Rule  in  Shelley's  Case  is  applicable  only  to  real  estate,  the  same 
principles  are  applied,  by  .analogy,  to  similar  dispositions  of  per- 
sonal property,  and  to  the  same  extent.* 

7.  The  Limitation  Must  Be  to  Heirs  Qua  Heirs — a.  The  PRI^XI- 
PLE. — In  order  to  bring  the  Rule  in  Shelley^s  Case  into  operation 
the  subsequent  estate  must  be  limited  to  the  heirs  ^ua  heirs  of  the 
first  taker.  That  is  to  say,  it  must  be  given  to  the  heirs  or  heirs 
of  the  body  as  an  entire  class  or  denomination  of  persons;  and 
not  merely  to  individuals  embraced  within  such  class.* 


inquiry  whether  another  instrument  be 
in  the  contemplation  of  the  party  as 
the  act  which  is  to  give  full  and  com- 
plete effect  to  the  particular  object  he 
has  in  view."  i  Prest.  Est,  387.  See 
Trusts. 

1.  Marriage  Articles.— When  a  settle- 
ment is  made  previous  to  the  marriage, 
without  any  reference  to  the  articles, 
such  articles  are  annulled  and  no  re- 
sort can  be  had  to  them.  But  if  it  ap- 
pears on  the  face  of  the  settlement 
that  the  parties  have  the  articles  in 
their  contemplation,  and  that  the  set- 
tlement was  made  in  pursuance  of  and 
with  a  view  to  perform  the  articles, 
then  a  court  of  equity  will  resort  to 
them,  and  decree  an  execution  of  the 
articles  by  limitations  in  strict  settle- 
ment, so  as  to  insure  effect  to  the  in- 
tention of  the  parties,  i  Prest.  Est. 
356.  See  Marriage  Settlements, 
vol.  14,  p.  538. 

2.  Powell  V.  Brandon,  24  Miss.  345 ; 
Hampton  v.  Rather,  30  Miss.  193; 
Polk  V.  Faris,9  Yergv  (Tenn.)  209;  30 
Am.  Dec.  400;  Machen  v.  Machen,  15 
Ala.  373 ;  Hanmer  v.  Smith,  22  Ala. 
433;  Mason  v.  Pate,  34  Ala.  379;  Smith 
V.  McCormick,  46Ind.  135;  Pressgrove 
V.  Comfort,  518  Miss.  644;  Dott  v,  Cun- 
nington,  I  Bay  (S.  Car.)  453;  i  Am. 
Dec.  624 ;  Home  v.  Lyeth,  4  Har.  &  J. 
(Md.)  435;  Watts  V,  Clardy,  2  Fla.  369; 
Compare  Siceloff  v,  Redman,  26  Ind. 

251. 

"  The  Rule  in  Shelley's  Case  is  ap- 
plied to  grants  of  personalty,  rather 
by  way  of  analogy  .  .  .  than  as  a 
Rule  stricti  juris^  and  that  it  there- 
fore yields  more  readily  to  an  apparent 
intention  when  so  applied  than  when 
it  is  applied  to  a  grant  of  realty.  .  .  . 
Where   personal   and   real  estate    are 


given  in  the  i^ame  class,  and  in  the 
same  words,  and  there  is  nothing  lo 
indicate  a  different  mtent  in  reLitLoD 
to  the  personal  matter  from  that  mani- 
fested respecting  the  real  estate  .  ,  . 
the  words  are  to  be  construed  In  the 
same  manner  as  applicable  to  both  spe- 
cies of  property.'*  Taylor  t'.  Lindsaj. 
14I.R.51S. 

A  devise  of  personal  property  <a^ 
leasehold)  to  J  for  life  "  with  re- 
mainder over  to  the  heirs  of  her  body 
if  she  should  have  any,  but  in  ca&e  she 
should  die  without  such  heirs»  then  the 
remainder  to  C,"  It  was  held  that  the 
Rule  in  Shelley's  Case  applied  and  ] 
took  the  property  ab&olutely.  Hughes 
V.  Nicklas,  70  Md.  484;  14  Am.  St 
Rep.  377. 

Devise  of  personal  property  (term 
of  years)  to  C  "during  her  natural 
life,  after  her  decease  I  give  the  same 
to  the  heirs  of  my  said  daughter  C/' 
It  was  held  that  the  Rule  in  Shelley's 
Case  was  applicable  to  personal  prop- 
erty and  that  C  took  the  whole  unex- 
pired interest  in  the  term.  Home  r. 
Lyeth,  4  Har.  &  J.  (Md.)  431. 

8.  Guthrie's  Appeal,  37  Pa,  St,  9; 
Kuntzleman's  Estate,  136  Pa*  Si.  143; 
20  Am.  St.  Rep,  909;  Helm  t\  Fri^bee, 
59  Ind.  526;  Handy  T',  McKim,  64  Md, 
560;  \  Prest.  Est.  Tj^^et  stq.;  Fearne's 
Cont.  Rem.  J97,  et  seq. 

The  text  is  really  but  a  different 
form  of  stating  that  the  Rule  applies 
only  when,  in  the  subsequent  limita- 
tion to  the  '*  heirs/'  etc.,  of  the  ances- 
tor,  the  words  "  heirs  '*  or  *'  heirs  of  the 
body'*  are  used  in  their  technical 
sense.  Therefore,  where  "  heirs/*  etc, 
is  employed  improperly,  as  a  mere 
desert ptio  fersonarum^  the  Rule  has  no 
application. 
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Conversely  in  those  instruments,  such  as  wills,  where  technical 
words  are  not  necessary  to  create  an  estate  of  inheritance,  if  there 
is  meant  a  limitation  which  should  in  proper  legal  phrase  have 
been  expressed  by  the  technical  term  **  heirs  '*  or  "  heirs  of  the 


When  tbe  LlnUtatlon  Is  to  "Heln," 

etc.— If  the  term  "  heirs,"  etc.,  is  used 
without  modification  of  any  sort,  there 
is  no  difficulty,  since  there  is  then  no 
reason  to  suppose  that  it  was  used  in 
any  other  than  its  technical  sebse.  But 
if  there  are  words  of  superadded  limi- 
tation«  or  other  words  of  reference  or 
qualification,  interpretation  hecomes 
necessary.  To  use  the  language  of 
Fearne,  if  heirs  qua  heirs  are  meant, 
two  things  must  concur :  "  The  one  is 
that  the  person  to  claim  the  inheri- 
tance after  the  ancestor  is  to  claim  as 
heir  eo  nomine^  and  under  that  descrip- 
tion, whoever  such  person  may  be; 
and  the  other,  that  the  effect  of  the 
limitation  is  not  confined  to  the  person 
first  so  claiming,  or  his  representa- 
tives ;  but  directed  equally  through  all 
other  persons  successively  answering 
the  same  relative  description  of  heir- 
ship, general  or  special,  to  the  ances- 
tor referred  to ;  and  entitling  them  eo 
nomine,  or  in  that  character  only." 
Fearne's  Cont  Rem.  197. 

It  is  evident  that  the  first  branch  of 
this  distinction  will  exclude  all  those 
cases  where  the  words  "  heirs  of  the 
body  "  etc.,  are,  by  other  words  of  ref- 
erence or  qualification,  explained  or 
restrained;  as  well  as  those  cases 
where,  on  account  of  words  subjoined, 
the  persons  to  take  cannot  take  as 
heirs  or  by  virtue  of  that  description, 
by  reason  of  a  distributive  direction 
amongst  several  not  constituting  an 
heir,  or. some  other  mode  irreconcila- 
ble with  the  course  of  a  descent.  The 
latter  branch  of  the  distinction  ex- 
cludes all  those  cases  wherein  the  im- 
port of  the  word  "  heir,"  etc.,  is  by  an- 
nexed words  of  limitaition  confined  to 
the  first,  next,  or  one  individual  heir, 
etc. ;  as  well  as  those  where  words  of 
limitation  superadded  to  the  words 
"  heirs,"  etc.,  denote  a  difTerent  species 
of  heirs  from  that  described  by  the  first 
words.  At  the  same  time  it  admits  all 
those  cases  where,  though  the  testator 
inserts  trustees  to  support  contingent 
remainders,  or  imposes  restrictions 
against  alienations,  or  restrains  the 
successive  heirs  to  estates  for  life,  yet 
he  does  not  fix  on  or  stop  at  any  par- 
ticular heir,  but  appears  to  have  the 
22  C.  of  L.— 33 


whole  line  of  heirs,  etc.,  equally  in  the 
extent  of  his  contemplation.  Adapted 
from  Fearne's  Cont.  Rem.  198. 

On  this  point  it  is  well  said  in  i 
Prest.  Est.  283 :  "  The  intention  that 
the  heirs  should  or  should  not  take  by 
purchase,  ought  not  to  form  any  part 
of  this  preliminary  inquiry.  The  single 
point  to  be  decided  is,  in  what  manner 
they  are  to  take;  generally,  without 
exception,  as  a  class  of  inheritable  per- 
sons, and  as  the  successive  heirs  of 
the  person  to  whom  the  preceding 
estate  of  freehold  is  limited ;  or  par- 
tially»  as  individuals  selected  out  of 
the  class  of  heirs,  and  for  an  estate 
which  so  far  as  it  depends  on  tl\e  gift 
to  the  heirs,  because  they,  as  heirs, 
etc.,  of  their  ancestor,  are  the  donees, 
will  determine  with  their  deaths;  and 
so  far  as  it  is  of  an  inheritable  quality, 
will  entitle  those  heirs  only,  who,  de- 
ducing their  pedigree  from  these  indi- 
viduals are  to  look  up  to  them  as  their 
common  stock,  from  whom  their  de- 
scent is  to  be  derived." 

In  Stonebraker  v.  Zollickoifer,  53 
Md.  154;  36  Am.  Rep.  364,  there 
was  a  devise  to  one  for  life  and  after 
his  death  to  his  ''  children."  It  was 
held  that  by  its  very  terms  the  rule 
was  inapplicable.  To  the  same  effect 
Oyster  v.  Oyster,  100  Pa.  St.  538;  45 
Am.  Rep.  38^8;  Keim's  Appeal,  128  Pa. 
St.  480;  Cannon  v.  Bony,  59  Miss.  289; 
May  V,  Ritchie,  65  Ala.  602  ;  Turner  v. 
Ivie,  5  Heisk.  (I'enn.)  222;  Smith  v. 
Chapman,  i  Hen.  &  M.  (Va.)  240. 

In  Burges  t;.  Thompson,  13  R.  I.  712, 
there  was  a  devise  to  T  **  for  his  use 
during  the  period  of  his  natural  life, 
and  upon  his  decease,  to  bis  heirs  at 
law,  him  surviving,  share  and  share 
alike."  It  was  held  that  construction 
of  this  will  showed  that  the  testator 
used  the  words  "  heirs  at  law  "  not  in 
its  technical  sense,  but  to  point  out  in- 
dividuals, and  that,  therefore,  the  Rule 
in  Shelley's  Case  was  not  applicable, 
and  T  took .  only  a  life  estate.  The 
court  by  Durfee,  C.  J.,  said:  "  The  Rule 
is  infiexible  when  the  words  are  used 
with  nothing  to  qualify  them,  but  if 
they  are  used  in  connection  with  ex- 
planatory words,  which  show  they 
were  used,  not  with  technical  accuracy. 
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body,"  such  technical  meaning  will  be  giveh  to  whatever  form  of 
words  may  have  been  used  and  the  Rule  will  operate.* 

6.  What  Limitations  Will  Be'So  Construed. — ^The  qucs- 
tion  whether  or  not  the  tferms  of  limitation  used  in  a  devise  or 
grant  were  intended  by  the  testator  or  grantor  as  the  equivalent 
of  the  technical  words  **  heirs  "  or  "  heirs  of  the  body,"  and  to  em- 
brace an  entire  class  or  denomination  of  personsr,  and  not  merely 
the  individuals  who  constitute  that  class  is,  as  has  been  repeat- 
edly said,  one  of  construction,  and  must  ih  every  instance  be  de- 
termined by  the  ordinary  rules  of  interpretation,  applicable  to 
devises  and  conveyances,  before  the  Rule  in  Shelley's  Case  can  be 
applied.  These  rules  of  interpretation  have  been  set  out  in  other 
articles  in  this  work,*  but  many  illustrations  will  be  found  in  the 
note.* 


but  inartificiallj  to  denote  particular 
persons,  then  they  will  be  permitted  to 
have  effect  accordingly,  especially  in 
wills.  .  .  .  Can  we  then  hold  that 
this  language  and  these  provisions  of 
the  will,  considered  as  Indications  that 
the  word  *  heirs  *  was  used  to  desig- 
nate particular  persons,  are  strong 
enougii  to  overcome  the  presumption 
that  the  word  was  technically  used  ?" 

1.  Simpers  v.  Simpers,  15  Md.  160. 

On  this  point  the  court  by  Strong, 
]m  in  iHaldeman  v.  Haldeman,  40  Pa. 
St.  29,  said :  **  The  real  question  is, 
whether  the  language  .  .  .  imports 
the  same  thing,  according  to  the 
true  and  actual  intent  of  the  testator, 
as  a  devise  to  the  'heirs.'  .  .  . 
Where  a  testator  intends  the  estate  to 
go  to  the  whole  body  of  persons  in 
legal  succession,  constituting,  in  law, 
the  entire  line  of  descent  lineal,  he 
evidently  means  the  same  thing  as  if 
he  had  said  *  issue '  or  *  heirs  of  the 
body ; '  or  if  he  Intends  it  to  go  to  the 
whole  line  of  descent,  lineal  and  col- 
lateral, he  means  the  same  thing  as  if 
he  had  used  the  term  '  heirs,*  which, 
as  a  word  of  art,  describes  precisely 
the  same  line  of  descent." 

Two  Pennsylvania  cases  are  excel- 
lent illustrations  of  this  doctrine.  In 
the  one,  Yarnairs  Appeal,  70  Pa.  St. 
335,  the  subsequent  limitation  was  to 
**  such  person  or  persons  as  would  be 
entitled  to  the  same  "  in  case  the  life 
tenant  had  **  departed  this  life  intestate 
seized  thereof  in  fee."  It  was  held 
that  this  was  equivalent  to  a  limitation 
to  '*  heirs  "  and  the  Rule  ^as  applied. 
In  the  other  case,  Kuntzleman*s  Estate, 
136  Pa.  St.  142,  the  subsequent  limita- 
tion was  precisely  the  same  except 
that  the  mother  and  the  husband  of 


the  life  tenant  were  to  be  excladed 
It  was  held  that  the  restriction  to  a 
portion  only  of  those  who  would  have 
been  legally  comprehended  under  the 
term  **  heirs,"  prevented  the  limitation 
from  being  given  that  meaning,  and 
reduced  it  to  a  mere  descriptio  person- 
arum;  consequently  the  Rule  had  no 
application. 

It  thus  appears  that  the  Rule  in 
Shelley's  Case  is  to  be  invoked  onlj 
when  the  subsequent  limitation  is  to 
the  technical  "  heirs,"  etc.,  of  the 
person  taking  the  prior  freehold. 
Whether  or  not  such  is  really  the  n»- 
ture  of  th^  remainder  is  purely  a  pre- 
liminary question  of  construction,  and 
in  fact  forms  no  part  of  the  law  con- 
cerning the  Rule.  See  supra^  this  title, 
Not  a  Rule  of  Intention, 

Devise  to  M  **  and  at  her  death  to 
her  child,  children,  or  other  lineal 
descendants."  It  was  held  that  child, 
children,  etc.,  were  used  as  equivalent 
to  heirs  of  the  body,  consequently  the 
Rule  in  Shelley's  Case  operated  and 
A/^  took  an  estate  tail.  Mason  v,  Am- 
mon,  117  Pa.  St.  127. 

2.  No  matter  what  words  are  used, 
the  Rule  applies  or  not  accordingly  as 
the  real  meaning-  was  or  was  not  a 
limitation  to  technical  *'  heirs "  or 
**  heirs  of  the  body."  For  the  rules  of 
construction  and  interpretation  by 
which  the  sense  of  the  language  used 
is  determined,  see  Issue,  vol.  11,  p. 
870;  Remainders,  vol.  20,  p.  S29; 
Wills.  See  also  Child— Children, 
vol.  3,  p.  229;  Deeds,  vol.5,  p.  423; 
Estates,  vol.  6,  p.  875 ;  Interpreta- 
tion, vol.  II,  p.  507;  Legacies  and 
Devises,  vol.  13,  p.  7. 

8.  ''Heirs,"  etc.,  Oonstrned  to  Mean 
*<Clilldren."~In  the  following  cases  the 
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terms  **  heirs  "  or  **  heirs  of  the  body," 
etc.,  were  construed  as  equivalent  of 
**children,"  and  therefore  the  Rule  was 
held  inapplicable.  Shimer  r.  Mann, 
99  Ind.  303 ;  50  Am.  Rep.  83  ;  Ridge- 
waj  V.  Lanpliear,  99  Ind.  251;  Eld- 
ridge  7'.  Eldridge,  41  N.  J.  Eq.  89; 
Criswell  z;.  Grumbling,  107  Pa.  St.  408; 
Howell  V,  Knight,  100  N.  Car.  354; 
Hadlock  v.  Gray,  ioa  Ind.  596;  Conger 
T'.  Lowe,  134  Ind.  308;  Foust  v.  Jack- 
son, 56  N.  H.  357;  Bunnel  r.  Evans,  36 
Ohio  St.  409;  Zebach  v.  Smith,  3  Binn. 
(Pa,)  69;  5  Am.  Dec.  353:  Conger  v. 
Lowe,  134  Irid.  368;  Earnheart  v, 
Earnheart,  137  Ind.  397;  23  Am.  St.  Rep. 
652  ;  Pryor  v.  Duncan,  6  Gratt.  ( Va.) 
27;  May  V,  Ritchie, 65  Ala.  604;  Loving 
V.  Hunter,  8  Yerg.'  (tenn.)  4. 

Devise  '*  to  the  heirs  of  the  body  of 
Sarah  B.  (testator's  daughter),  she, 
the  said  Sarah,  to  have  the  use  and 
benefit  thereof  during  her  life,  but  not 
to  sell  or  dispose  of  the  same."  Held^ 
that  the  entire  will  showed  that  by 
**  heirs  of  the  body  "  the  testator  meant 
•'children;"  therefore,  the  rule  in 
Shelley's  Case  did  not  apply.  Roberts 
V.  Ogbourne,  37  Ala.  174.  See  also 
devise  in  these  words :  "In  trust 
for  my  said  daughters  during  their 
natural  lives,  and  to  the  heirs  of  their 
bodies  forever."  ^  Held,  that  the  Rule 
in  Shelley's  Case'^  did  not  apply,  since 
construction  of  the  will  showed  that 
••  heirs  of  their  bodies  "  was  used  in  the 
sense  of  "  children."  Ward  v.  Saun- 
ders, 3  Swan  (Tenn.)  174. 

In  Millett  v.  Ford,  109  Ind.  159,  the 
remainder  was  to  "  heirs ;"  but  it  was 
decided  that  interpretation  of  the  whole 
will  showed  that  '*  heirs  "  was  used  in 
the  sense  of  the  word  "children,"  and 
the  Rule  was  therefore  held  inapplica- 
ble. 

Devise  to  a  grandchild  "  during  her 
natural  life,"  with  a  provision  **in  case 
any  of  said  grandchildren  should  depart 
this  life  without  issue  of  their  body, 
then  all  their  share.  .  .  .  shall  be 
equally  divided  among  all  my  grand- 
children and  theirlegal  representatives, 
and  the  title  thereto  thereafter  so  vest 
forever.  It  is  my  will  that  no  title  in 
fee  to  any  of  said  land  shall  vest  in  my 
said  grandchildren,  and  I  declare  it  to 
be  my  will  that  they  shall  only  have  a 
life  estate  therein,  and  that  the  fee 
simple  shall  vest  in  their  legal  heirs.*' 
Held,  that  the  Rule  in  Shelley's  Case 
did  not  apply;  the  grandchild  took  only 
a  life  estate.  Belslay.  v.  Engel,  107  111. 
182.     The  decision  in  this  case  was  in  a 


later  case  approved,  on  the  ground  that 
*'legal  heirs"  was  used  in  the  will  in  the 
sense  of  "  children  ;"  but  the  language 
of  the  court,which  had  seemed  to  place 
the  decision  upon  the  ground  of  carry- 
ing out  the  intention  of  the  testator, 
was  condemned,  the  court  by  Schol- 
field,  J.,  saying :  "This  language  of  the 
opinion  was  unadvisedly  assented  to  by^ 
a  majority  of  the  members  of  the  court, 
and  is  now  disapproved  and  overruled." 
Qarpenter  v.  Van  Olinder,  127  111.  42; 
II  Am.  St.  Rep.  93.  Compare  these 
two  cases  in  relation  to  the  effect  of 
intention  upon  the  Rule  in  Shelley's 
Case. 

In  Self  r.  Tune,  6  Munf.  (Va.)  470, 
there  was  a  deed  to  W  and  M  (husband 
and  wife)  "for  and  during  their  natural 
lives  or  that  of  the  longest  liver  of 
them,"  and  after  the  decease  of  them 
both  "to  be  equally  divided  among  the 
heirs  of  her  body  and  in  default  of 
such  heirs  then  over."  Held,  that  the 
Rule  in  Shelley's  Case  did  not  apply, 
since  the  provision  for  equal  division 
between  heirs  of  the  body  was  incon- 
sistent with  an  estate  tail,  and  showed 
that  "children"  was  meant  by  the 
words  "  heirs  of  the  body."  See  also 
Bradley  v.  Misby,  3  Call  (Va.)  50. 

Where  an  estate  is  devised  to  a  cer- 
tain person  "or  his  heirs"  at  the 
happening  of  a  certain  event,  the  word 
"  heirs "  will  be  construed  as  a  word 
of  purchase,  and  not  of  limitation,  if  it 
sufficiently  appears  that  the  term  was 
used  to  designate  particular  persons 
who  might  stand  in  that  relation 
at  the  happening  of  the  event,  and 
not  the  whole  line  of  heirs  in  succes- 
sion. Ebey  t^  Adams,  135  111.  80;  10 
L.  R.  A.  163. 

Heln  Held  to  Haye  Besn  Used  Tech- 
nically.— Deed  conveying  land  to  M 
"during  the  term  of  her  natural  life, 
and  to  descend  to  her  heirs  in  equal 
proportions,  the  said  M,  the  maker  of 
this  deed,  included,  after  death."  The 
covenants  of  warranty  were  to  "said 
party  of  the  second  part  and  her 
heirs."  Held,  under  the  Rule  in 
Shelley's  Case,  M  took  a  fee  simple. 
Taney  v.  Fahnlcy,  126  Ind.  88. 

The  language  of  a  devise  to  D  was : 
"it  is  my  will  .  .  .  that  he  shall 
have  the  benefit  of  all  the  interest  or 
proceeds  thereof,  as  long  as  he  shall 
live,  and  after  his  natural  death  the 
principal  shall  fall  to  his  lawful  heirs." 
There  were  a  number  of  other  provi- 
sions in  the  will  which  were  claimed 
to  indicate  that  "heirs"  was  used  in 
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the  sense  of  ''children.*'  Hrld^  that 
the  Rule  in  Shelley's  Case  applied  and 
D  took  a  fee  simple.  Huchstedlcr  v. 
Hochstedler,  io8  Ind.  50*  . 

''Children"  Held  Equiv&lent  to  "Heirt 
of  the  Body." — Devise  to  X  "and  at  her 
death  to  her  child,  children,  or  their 
lineal  descendants."  It  was  held  that 
"child.*'  "children,"  etc.,  were  used  as 
equivalent  to  "heirs  of  the  Imdv ."  and, 
consequently,  the  Rule  in  Shelley *s 
Case  operated  and  N  toak  an  estate 
tail.    Mason  v.  Ammon,  117  Pa.  St,  127. 

Devise  to  testator's  three  daughters 
"during  theirnatural  lives  the  income 
or  profit  arising  out  of  each  of  theJr 
share  of  the  residue,  and  after  the 
death  of  either,  then  to  go  and  descend 
to  the  child,  and  if  children,  share  and 
share  alike.  Should,  however,  either 
of  my  daughters  .  ,  .  die  and 
leave  no  lawful  issue,  then  f^uch  share 
or  portion  is  to  fall  back  again  to  the 
residue  and  form  part  of  the  same." 
The  heirs  made  partition,  and  as  to 
one  piece  of  the  real  estate,  Uvo  of  the 
daughters  conveyed  their  title  to  the 
third  daughter,  who  contracted  to  con- 
vey in  fee  to  H.  The  deed  tendered 
was  refused  by  H  on  the  ground  of  de- 
fect of  title.  Held^  that  constniction 
of  the  whole  will  showed  '  that  the 
word  "children"  was  u*-€d  as  equiva- 
lent to  "heirs  of  the  body,"  and  there- 
fore the  Rule  in  Shelley's  Case 
operated.  The  daughters  took  estates 
tail  enlarged  into  a  fee  simple  by  the 
Pennsylvania  statute.  Haldeman  x\ 
Haldeman,  ^o  Pa.  St.  29. 

"  Children  "  Held  to  b&ve  Been  Used  in 
Its  Primary  Sense. — ^In  the  folluMing 
cases  it  was  held  that  the  term  '*  chil- 
dren" was  used  in  its  technical  sense, 
and  not  as  equivalent  of  "heirs,"  and 
therefore  the  Rule  i«i  Shelley's  Case  did 
not  apply.  Stump  v.  Jordan,  54  Md. 
619;  Bannister  v.  Bull,  16  S.  Car.  220; 
Smith  V.  Smith,  34  S.  Car.  ^04  ;  Oyster 
r.  Knull,  137  Pa.  St.  448 ;  bonnefly  r. 
Turner,  60  Md.  81 ;  In  re  Griffin'n  Es- 
tate (Pa.  1890),  32  Atl.  Rep.  91  :  Pat- 
terson r.  Wilson,  64  Md.  1 93  \  Tate  t\ 
Townsend,  61  Miss.  316;  Belslay  v, 
Engel,  107  111.  182. 

Deed  to  A  and  B  "  for  and  during^ 
their  natural  lives,  and  after  their  de- 
cease 1  give  the  same  to  their  chil- 
dren, the  heirs  of  their  bodies,  for- 
ever." //^/</,  that  annex iii*^ ''heirs  of 
their  bodies"  to  the  word '*  children" 
was  not  sufficient  to  chan§^e  its  mean- 
ing, and  the  Rule  did  not  apply.  Doe 
v.  Jackman,  5  Ind.  283. 


A  deed  to  A  during  her  natural  life^ 
and  to  her  children  and  assigns  fore%Tr, 
Held,  that  the  remainder  beinjt  u» 
**  children/'  the  Rule  in  Shelley'f^  Cu-r 
did  not  apply.  Sorden  r.  Gatewood,  1 
Ind.  107. 

In  the  following  cases  the  subse- 
qucnt  e?itate  in  remainder  was  lo"  chil- 
dren/' and  in  severai  of  them  there 
were  expressions  seeming  to  indicate 
that  *'  children  "  was  used  in  the  sen*< 
of  "heirs;"  but  it  was  decided  they 
were  not  sirfficient  to  overcome  the 
technical  meaning  of  the  word;  there- 
fore, the  Rule  in  Shelley's  Case  did  not 
apply.  McMahon  i-.  Newcomer,  83 
Ind.  565;  Ridgeway  r.  Lanphear,  91) 
Ind.  351 ;  Jackson  v.  Jackson,  127  Ind* 

Devlse  to  C  during  her  natural  life- 
time and  at  her  death  ...  to  her 
children,  if  she  have  any;  in  the  event 
of  her  death  without  lawful  issue," 
then  over.  Held,  that  the  Rule  in  Shel- 
ley's Case  did  not  apply.  The  phrase 
'■'  in  the  event  of  her  death  withoui 
lawful  issue,''  is  not  sufficient  to  change 
the  meaning  of  the  word  "children  * 
to  "  heirs  of  the  body."  Stump  r.  Jor- 
dan, 54  Md.  619. 

Devise  to  the  testator*s  marrieti 
daughter  of  *'  the  use  and  life  estate  tn 
her  own  proper  person,  but  without 
power  to  convey  the  same  to  any  other 
person  for  any  period  or  term.*'  and 
after  the  decease  of  the  ^aid  daughter 
**  to  such  of  her  children  or  their  hei^^ 
as  may  survive  her  as  tenants  in  com* 
mon*  '  That  is,  the  child  or  children  of 
any  deceased  child  of  hers  shall  hold 
the  same  interest  and  right  that  the  de- 
ceased parent  would  have  held  if  liv 
ing."  Held,  that  there  was  nothing  in 
this  will  to  indicate  that  the  testator 
had  used  the  word  **  children  "  in  any 
other  sense  than  its  primary  one  a*  a 
word  of  purchase;  therefore  the  rule 
did  not  apply,  and  the  daughter  to*jk 
onlv  a  life  estate*  Guthrie**  Appeal. 
37  Pa.  St.  9. 

Conveyance  by  deed  of  land  to  B, 
'*  during  her  natural  life.^  free  from 
the  debts,  etc.,  of  her  hu*^band,**and  ai 
her  death  to  go  to  the  children  of  her 
body.'*  Heitf,  that  children  of  her 
body  did  not  mean  **  heirs  of  her  body.** 
and  therefore  the  Rule  in  Shellej's 
Case  did  not  apply,  and  the  children 
took  as  purchasers  in  fee  simple. 
Beacroft  i .  Sitrawn,  67  III.  2S. 

Superadded  Words. — ''  Where  the 
limitation  of  the  freehold  to  the  ances- 
tor is  followed  by   a   Ilniitation   to  his^ 
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heirs  but  accompanied  by  words  of 
qualification,  or  superadded  limitation; 
e.  ^.,  Grant  to  A  for  life,  remainder  to 
the  heirs  of  A  now  living ;  or  remain- 
der to  the  heirs  of  A,  share  and  share 
alike,  as  tenants  in  common;  or  re- 
mainder to  the  sons  of  A,  and  their 
heirs;  or  remainder  to  the  heir  of  A, 
and  the  heirs  male  of  the  body  of  such 
heir;  or  remainder  to  such  persons  as 
shall,  at  the  life-tenant's  death,  answer 
the  description  of  heirs  at  law  of  the 
life-tenant.  In  all  these  cases  the  sub- 
sequent words  of  limitation  are,  in 
general,  words  of  purchase,  creating  a 
remainder  in  the  party  to  whom  the 
limitation  is  made,  which  will  be  vested 
if  the  person  is  ascertained,  and  contin- 
gent if  he  is  not  ascertained."  2  Minor's 
Inst.  404,  citing  Fearne's  Rem.  150,  et 
jet/.;  Fearne's  Rem.  178-0,  210;  2  Co. 
Litt.  145,  n.  (P.);  4  Kent^5  Com.  220; 
Archer's  Case,  i  Co.  66  b;  Lewis 
Bowies'  Case,  11  Co.  30  a;  Doe  v. 
Laming,  2  Burr,  iioo;  Taylor  v,  Cleary, 
29  Gratt.  (Va.)  448,  452-3.  See  also 
Shreve  v,  Shreve,  43  Md.  382  ;  Boykin 
t;.  Ancrum,  28  S.  Car.  486 ;  13  Am.  St. 
Rep.  698. 

"  I*et  it  be  remembered,  however, 
while  such  is  in  general  the  construc- 
tion of  the  foregoing  limitation,  that 
where  a  clear  manifestation  of  an  intent 
that  the  persons  who  are  to  take  the 
so-called  remainder  are  the  heirs  or 
heirs  of  the  body  of  the  first  taker,  in 
indefinite  succession,  the  Rule  in  Shel- 
ley's Case  is  applicable,  notwithstanding 
the  superadded  words  of  modification." 
2  Minor's  Inst.  404,  citing  Jesson  v. 
Doe,  2  Bligh  P.  C.  i;  Moore  v.  Brooks, 
12  Gratt  (Va.)  135,  143,  et  seq,;  Hall  v. 
Smith,  25  Gratt.  ( Va.)  70, 72,  et  seq. 

Oevise  to  S  "  during  her  life  without 
control  of  her  husband,  and  at  her 
death  to  the  heirs  of  her  body  and 
their  heirs  and  assigns  forever."  Heldy 
the  superadded  words  took  the  case  out 
of  the  Rule,  and  S  took  only  a  life  estate. 
Dott  V.  Willson,  1  Bay  (S.  Car.)  457. 
See  also  Le macks  v.  Glover,  x  Rich. 
Eq.  (S.  Car.)  141. 

In  Warners  v.  Mason,  5  Munf.  (Va.) 
24,  there  was  a  devise  to  W  **  during  his 
natural  life,  and  then  to  his  heirs  lawful- 
ly begotten  of  his  body — that  is,  born  at 
the  time  of  his  death  "^or  nine  calendar 
months  thereafter,  and  for  want  of 
such  heirs,"  then  over.  Held^  that  the 
Rule  in  Shelley's  Case  did  not  apply. 
The  explanation  annexed  to  heirs,  etc., 
showed  that  the  testator  meant  "  chil- 
dren." 


In  Andrews  v.  Lothrop  (R.  I.  1890), 
20  Atl.  Rep.  97,  the  devise  was  "  dur- 
ing his  natural  life  and  after  his  decease 
to  his  heirs,  their  heirs  and  assigns 
forever."  It  was  held  that  the  super- 
added words  did  not  affect  the  construc- 
tion and  that ''  heirs  "  was  used  in  its 
technical  sense  and  that  the  Rule  ap- 
plied. In  support  of  this  the  court 
cited  Manchester  v.  Durfee,  5  R.  I.  549; 
2  Jarm.  Wills,  ch.  37 ;  Goodwright  v. 
Pullyn,  2  Ld.  Raym.  1437;  Wright  v, 
Pearson,  i  Amb.  358 ;  Den  v,  Shenton, 
I  Cowp.  410;  Measure  v.  Gee,  5  B.  & 
Aid.  910;  7  E.  C.  L.  300;  Kinch  r. 
Ward,  2  Sim.  &  S.  409;  Osborne  v. 
Shrieve,  3  Mason  (U.  S.)  391;  Morris 
V,  Ward,  36  N.  Y.  587;  3  Greenl. 
Cruise  346. 

In  North  Carolina  it  was  held,  be- 
fore the  abolition  of  the  Rule  that  the 
addition  **  share  and  share  alike  to  be 
equally  divided,"  etc.,  to  **  heirs"  would 
take  the  devise  out  of  the  Rule.  Mills 
V.  Thome,  95  N.  Car.  362;  Ward  v. 
Tones,  5  Ired.  Eq.  (N.  Car.)  400;  Jen- 
kins V.  Jenkins,  96  N.  Car.  259. 

Other  Instances  of  Ck)nBtractlon. — De- 
vise of  land  to  testator's  son  W,  ^  dur- 
ing his  natural  life,  and  from  and  after 
his  decease  ...  to  my  grandson 
C,  eldest  son  of  the  said  W,  and  from 
and  after  the  decease  of  my  said  grand- 
son C,  then  to  remain  to  the  first  son 
of  my  said  grandson  and  the  heirs  of 
the  body  of  such  first  son  lawfully  issu- 
ing .  .  .  ;  and  for  default  of  such 
issue,  then  I  give  the  same  to  my 
grandson  T,  second  son  of  the  said  W, 
for  and  during  the  term  of  his  natural 
life,  and  after  his  decease  to  remain  to 
his  issue  in  tail  in  such  manner  as  I 
have  limited  the  same  to  my  grandson 
C  and  his  issue ;  and  for  default  of  such 
issue,  then  to  the  third  son  of  the  said  W 
in  like  manner ;  and  in  default  of  such 
issue,  remainder  to  testator's  life  heirs." 
Held,  that  the  Rule  in  Shelley's  Case 
did  not  apply,  and  T  took  only  an  es- 
tate for  life.  This  decision  is  based 
upon  the  ground  that  the  words  ^*to 
his  issue  in  tail"  in  the  devise  to  T 
were  controlled  by  the  next  following 
words,  "  in  such  manner  as  I  have  lim- 
ited to  my  grandson  C,"  which,  there- 
fore, show  that  by  those  words  he 
meant  **  first  son,"  etc.  This  case  is  a 
particularly  valuable  presentation  of 
the  Rule.  Lyles  v.  Digges,  6  Har.  &  J. 
(Md.)  364;  14  Am.  Dec.  281. 

Devise  to  testator's  son  "WE  for 
and  during  the  term  of  his  natural  life. 
...     At  the  death  of  said  W   E,  I 
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statute  in  a  majority  of  the  States;  in  some,  the  abolition  only 
extending  to  cases  arising  under  wills,  in  others,  both  to  wills  and 


give  and  devise  said  lands  in  fee  simple 
to  the  person  who  would  have  in- 
herited the  same  from  the  said  W  E 
had  he  owned  the  same  in  fee  simple  at 
the  time  of  his .  death,  the  bame  to  go 
to  said  persons  in  the  same  manner 
and  in  the  same  proportions  as  though 
iiaid  W  E  had  owned  the  same  in  fee 
simple  at  the  time  of  his  death  ;  but 
the  provisions  of  this  item  e^hould  onljr 
vest  in  the  said  W  E  a  life  estate  in 
said  lands  and  nothing  more."  He/d^ 
that  the  Rule  in  Shelley's  Case  did  not 
apply,  and  that  W  E  took  only  a  life 
estate.  Earnhart  v,  Earnhart,  127  Ind. 
397;  22  Am.  St.  Rep.  652,  This  case 
was  decided  upon  the  ground  that  '*lhe 
words  used  in  making  disposition  of  the 
remainder  are  words  of  purchase  de- 
scriptive of  the  persons  to  whom  the  lee 
h  devised."  The  correctness  of  the  de- 
cision was  certainly  very  doubtful- 
Those  thus  taking  in  remainder  clearly 
took  as  heirs ;  an  intention  that  they 
should  take  as  purchasers  could  not 
prevent  the  application  of  the  Rule. 

Pevise  to  testator's  children  ''for 
the  term  of  their  natural  lives,  to  be 
divided  among  them  share  and  ^hvLre 
alike,  the  children  of  deceat^t  d  parents, 
representing  such  deceased  parents ; 
and  finally  upon  (their)  decea^-e  .  .  . 
to  the  issue  of  them  and  their  heirs 
forever."  Held,  the  Rule  did  not  ap- 
ply, and  the  children  took  only  life  es- 
tates. Mclntyrc  v,  Mclntyre,  16  S. 
Car.  290. 

Devise  to  testator's  daughter  for  her 
sole  and  separate  use  for  life,  and  after 
her  death  for  the  use  **  of  such  persons 
as  would  be  entitled  to  the  same  by 
the  laws  of  the  commonwealth  of 
Pennsylvania  if  my  said  daughter  had 
survived  her  mother  and  husband,  and 
died  intestate,  seised  and  po^sf  sscd  of 
the  said  premises,  and  for  such  estate 
and  estates  as  such  person  or  persons 
would  in  such  case  be  entitled  to  by  the 
laws  aforesaid."  The  daughter's  hus- 
band died,  therefore  the  separate  use 
trust  fell.  Afterward  the  mother  died. 
The  daughter  then  claimed  the  whole 
estate  absolutely,  on  the  ground  that 
fiince  her  mother  and  husband  were 
both  dead,  the  parties  to  take  at  her  (the 


daughter's)  death  were  her  right  heir*, 
and  that  the  Rule  in  Shelley ^s  Case  op- 
erased.  Hrld,  that  such  a  devisbc  over 
would  ordinarily  signify  the  same  ^% 
**  heirs,'*  but  that  the  exclusion  of  the 
mother  and  husband,  who  would  other- 
wise  be  entitled,  showed  that  the  testa- 
tor did  not  intend  to  limit  the  remainder 
to  the  right  heirs,  but  only  to  certain 
of  them;  therefore  the  Rule  was  not 
applicable.  KuniKleman^s  Estate,  136 
Pa,  St,  142  \  20  Am.  St.  Rep.  909. 

Devise  to  testator's  daughters  "dur- 
ing their  natural  life,'*  and  after  their 
death  **  to  be  the  abfiotute  property  of 
the  issue  of  their  bodies  forever/' 
Held^  the  Rule  did  not  apply,  and  the 
daughters  took  only  a  life  estate. 
Myers  v.  Anderson,  i  Strobh,  Eq.  (S, 
Car.)  346;  47  Am.  Dec.  537, 

1.  Aliffiama. — Price  v.  Price,  5  .\lfl. 
57S ;  Machen  t\  Machen,  15  Ala.  37^: 
Hanmer  v.  Smith,  22  Ala. 433;  May  t. 
Ritchie, 65  Ala.  602;  Lenoir r.  Rainej, 
15  Ala.  667  ;  Martin  t\  McRee,  30  Ala. 
116;  McQueen  v.  Logan, So  AJa.304. 

Arkansas. — Patty  r\  Goolsby,  c;i 
Ark.  61;  Moody  v.  Walker,  3  Ark. 
147;  Maulding  t\  Scott,  13  Ark.  8S: 
56  Am.  Dec.  298;  Roane  t\  Rives,  i; 
Ark.  318 :  Den  son  v.  Thompson,  iq 
Ark.  66;  Horaley  t'.  Hilburn,  44  Ark. 
45S;   Myar    ^^  Snow,  49  Ark.  135. 

California. — N orris  r.  Mensley,  37 
CaL  439;  Estate  of  Utz,  43  Cal.  200 

C(3ifw^r//cM^.— Goodrich  f,  Lambert. 
10  Conn,  44S;  Bishop  v.  Selleck.  1 
Day  (Conn.)  299. 

l}ela-v(ire. — Griflith  T^  Derringer,  5 
Harr.  (Del.)  284. 

Florida, ^Kki^%  t\  Russ,  9  Fla.  10;, 
McLeod  -'.  Dell,  9  Fla.  427;  Watts  r. 
C  lardy,  2  Fla.  369. 

GVtJr^/a.— Wilkerson  t\  Clark,  %o 
Gb.  367;  12  Am.  St.  Rep.  258. 

///i'fl<ji>.*- Baker  r.  Scott,  62  III,  S^•: 
Brislane  r.  Wilson.  63  III.  173:  Butler 
T\  lluestis,  68  III.  594^  Ryan  v.  Allen, 
120  Til.  648  ;  Carpenter  T'^Van  Olinder. 
127  111.41;  11  Am.  St.  Rep.  92;  H age- 
man  r.  Hageman,  129  III.  164, 

Indiana. — Sicelofft".  Redman,  26  Ind, 
ai;i  ;  Andrews  v,  Spurlin,  35  Ind.  263; 
Gonzales  v.  Barton,  45  Ind.  29^;  Allen 
t\    Craft,   109   Ind.  476;  58   Am.  Rep. 
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425;  Earnhact  v,  Earnhart,   127  Ind. 

>7;  22  Am.  St.  Rep.  652;  Small   v. 

owland,  14  Ind.  592;  McCray  v,  Lipp, 
35  Ind.  116;  Hochstedler  v  Hochsted- 
ler,  108  Ind.  506;  Shimer  v,  Mann, 
99  Ind.  190 ;  50  Am.  Rep.  82 ;  Foun- 
tain Co.  Coal,  etc.,  Co.  v.  Becklen- 
hcimer,  102  Ind.  76;  52  Am.  Rep.  645; 
Taney  v.  Fahnley,  126  Ind.  88. 

Maryland. — Hughes  v,  Nicklas,  70 
Md.  484;  14  Am.  St.  Rep.  577 ;  Thom- 
as V,  Higgins.  47  Md.  439 ;  Shreve  v, 
Shreve,  43  Md.  382;  Warner  v-  Sprigg, 
62  Md.  14. 

Massachusetts. — Bowers  v.  Porter,  4 
Pick.  (Mass.)  198;  Steel  v.  Cook,  i 
Met.  (Mass.)  281;  Wight  v.  Baury,7 
Cush.  (Mass.)  105;  Richardson  v. 
Wheatland,  7  Met.  (Mass.)  169;  Putnam 
V.  Gleason,  99  Mass.  454. 

Michigan. — Eraser  v.  Chene,  2  Mich. 
81. 

Mississippi. — Powell  v.  Brandon,  24 
Miss.  343;  Kirby  v.  Calhoun,  8  Smed. 
&  M.  (Miss.)  462;  Carroll  v.  Renich,  7 
Smed.  &  M.  (Miss.)  798;  Hubbard  v, 
Sel8er,44  Miss.  705;  Divrell  v.  Carlisle, 
48  Miss.  691. 

Missouri. — ^Tesson  v.  Newman,  63 
Mo.  198;  Riggins  v.  McClellan,  28  Mo. 
29. 

New  Hampshire. — Dennett  v.  Den- 
nett, 40  N.  H.  498;  Dennett  V.  Den- 
nett, 43  N.  H.  499;  Crockett  v.  Robin- 
son, 46  N.  H.  454. 

New  Jersey. — Den  x>.  Laquear,  4  N. 

i.  L.  342;  Kennedy  v.  Kennedy,  29  N. 
.  L.  185 ;  Qyick  v.  Quick,  21  N.  J.  Eq. 

13- 

New  Torh. —  Brant  v.  Gelston,  2 
Johns.  Cas.  (N.  Y.)  384;  Kingsland  v. 
Rapalve,  3  Edw.  Ch.  (N.  Y.)  i;  Cush- 
nev  V." Henry,  4  Paige  Ch.  (N.  Y.)  348; 
Schoonmaker  v.  Sheelv,  3  Den.  (N.  Y.) 
485:tf/>  3  Hill  (N.  Y.)  165. 

North  Carolina. — Leathers  v.  Gray, 
loi  \.  Car.  162 ;  9  Ahi.  St.  Rep.  30 ; 
Jenkins  v.  Jenkins,  96  N.  Car.  254; 
Mills  V.  Thorne,  95  N.  Car.  362; 
King  V.  Utley,  85  N.  Car.  59; 
Folk  V.  Whitely,  8  Ired.(N.  Car.)  133; 
Weatherly  v.  Armfield,  8  Ired.  (N. 
Car.)  2^;  Hollowell  v.  Kornegay,  7 
Ired.  (N.  Car.)  261;  Floyd  v.  Thomp- 
son, 4  Dev.  &  B.  (N.  Car.)  479;  Allen 
V.  Pass,  4  Dev.&  B.  (N.  Car.)  77;  Ham 
V.  Ham,  I  Dev.  &  B.  Eq.  (N.  Car.)  598; 
Sanders  v.  Hyatt^i  Hawks  (N.  Car.) 
247;  Davidson  v.  Davidson,  i  Hawks 
(N.Car.)  163. 

Ohio. — McFeely  v.  Moore,  5  Ohio 
464;  24  Am.  Dec.  314;  Armstrong  v. 
Zane,  12  Ohio  287;  King  v.  King,  la 


Ohio  390 ;   Carter  v.  Reddish,  32  Ohio 
St.  1. 

Pennsylvania.  —  James's  Claim,  i 
Dall.  (Pa.)  47;  Findlay  v.  Riddle,  3 
Binn.  (Pa.)  139;  5  Am.  Dec.  355;  Bas- 
sett  V.  Hawk,  118  Pa.  St.  94;  Keim's 
Appeal,  125  Pa.  St.  480;  Henderson  -0, 
Walthour  (Pa.  1888),  15  Atl.  Rep.  893. 

Rhode  Island.  — BuWocV  v.  Water- 
man St.  Baptist  Soc,  ?  R.  I.  273 ;  Man- 
chester V,  Durfee,  5  R.  I.  549Millson 
V.  Wilcox,  7  R.  1. 515;  Burges  v.  lliomp- 
son,  13  R.  I.  7x2;  Pierce  v.  Pierce,  14 
R.  I.  514;  Taylor  v.  Lindsay,  14  R.  I. 
518. 

South  Carolina. — Dott  v.  Cunning- 
ton,  I  Bay  (S.  Car.)  453;  i  Am.  Dec. 
624;  Whitworth  v.  Stuckey,  i  Rich. 
Eq.  (S.  Car.)  404;  Mclntyre  v.  Mcln- 
tyrc,  16  S.  Car.  293. 

Tennessee. — Polk  v.  Paris,  9  Yerg. 
(Tenn.)  210;  30  Am.  Dec.  400. 

Texas, — Hancock  v.  Butler,  21  Tex. 
804;  Hawkins  v.  Lee,  22  Tex.  544; 
O'Brien  v.  Hillburn,  22  Tex.  616; 
Brooks  V.  Evetts,  33  Tex.  732. 

Virginia. — Roy  v,  Garnett,  2  Wash. 
(Va.)  9;  CalUs  v.  Kemp,  11  Gratt. 
(Va.)  78. 

West  Virginia, — Chtpps  v.  Hall,  23 
W.  Va.  504. 

Iowa. — There  has  been  no  direct 
decision  upon  the  question  whether  the 
Rule  in  Shelley's  Case  was  adopted  as 
a  part  of  the  comnjon  law.  Several 
cases  have  arisen  in  which  the  Rule 
was  invoked,  but  in  all  of  them  it  was 
decided  that  the  Rule  did  not  apply. 
The  court,  howevejr,  seemed  to  assume 
that  the  Rule  was  in  force.  Zuver  v, 
Lyons,  40  Iowa  510;  Hanna  v.  Hawes, 
45  Iowa  437;  Slemmer  v.  Crampton, 
^o  Iowa  302 ;  Pierson  v.  Lane,  60  Iowa 
60. 

Kentucky. — It  was  held  in  Tunnan  v. 
White,  14  B.  Mon.  (Ky.)  450,  that  the 
Rule  in  Shelley's  Case  was  never  in 
force  in  Kentucky.  The  court  by 
Marshall,  C.  J.,  said :  "As  there  is  no 
reported  case  in  which  this  court  has 
applied  .the  Rule  with  the  effect  of  de- 
termining by  it  the  rights  of  property 
involved,  it  cannot  be  said  to  have  be- 
come a  rule  of  property  here.  .  .  . 
A  single  manuscript  decision  withheld 
from  publication,  as  if  of  doubtful  au- 
thority, is  the  only  instance  in  which 
the  Rule  has  been  directly  applied  and 
carried  out  by  this  court."  See  also 
Williamson  v.  Williamson,  18  B.  Mon. 
(Ky.)  329,  and  see  Kentucky  Rev.  St. 
1852,  ch.  80,  p.  10. 

I. — Maine  was   separated   from 
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deeds.*  It  may  be  questioned  whether  many  of  these  statutes 
are  comprehensive  enough  to  accomplish  their  object.  Thus,  the 
Rule  applies  where  the  ancestor  takes  any  estate  of  freehold,  with 
remainder  to  his  heirs,  etc.;  while  many  of  the  statutes  abolishing 
it  only  embrace  by  their  terms  those  cases  where  the  ancestor's 
estate  is  for  his  life.  The  terms  of  these  statutes,  therefore, 
would  not  be  applicable  where  the  prior  estate  is  to  the  ancestor 


Massachusetts  in  1820,  after  the  statute 
had  been  abolished  in  the  latter  State 
(see  infra y  next  note,  Massachusetts). 
The  Rule,  therefore,  was  never  in  force. 
Pratt  V.  Leadbetter,  38  Me.  9;  Hamil- 
ton V.  Wentworth,  58  Me.  loi.  Maine 
Rev.  St.  of  1883,  ch.  13,  §  6,  providee- 
that  a  conveyance  "or  devise  of  land  to 
a  person  for  life  and  to  his  heirs  in  fee, 
or  by  words  to  that  effect,  shall  be  con- 
strued to  vest  an  estate  for  life  only  in 
the  first  taker  and  a  fee  simple  in  his 
heirs."  As  to  the  nature  of  the  remain- 
der which  the  heirs  take  under  this 
statute,  see  Read  v,  Fogg«  60  Me.  479; 
Read  v.  Hilton,  68  Me.  139;  Hunt  v. 
Hall,  37  Me.  366. 

1.  Alabama. — The  Rule  is  abolished 
both  as  to  deeds  and  wills.  Alabama 
Code,  1876,  §  2183. 

Cali/oruia.—^The  Rule  is  abolished 
both  as  to  deeds  and  wills^.  See  Cali- 
fornia  Civ.  Code,  §^  779,  1335. 

Connecticut. — In  1821,  a  statute  was 
passed  with  the  purpose  of  abolishing 
the  Rule.  It  provides  that  **all  grants 
or  devises  of  an  estate  in  lands  to  any 
person  for  life  and  then  to  his  heirs 
shall  be  only  an  estate  for  life  in  the 
grantee  or  devisee.'^  Connecticut  Gen. 
Stat.,  §  2953. 

Effect  of  Statute.—This  statute  abol- 
ishes the  Rule,  both  as  to  deeds  and 
wills.  By  its  terms,  however,  it  refers 
only  to  real  estate;  and  it  might  be 
open  to  question  whether  the  Rule  is 
not  still  in  force  as  to  personal  property'. 
In  Leake  v.  Watson,  60  Conn.  4^, 
which  was  a  devise  largely  of  personal 
property,  this  point  was  not  raised,  but 
it  seemed  to  be  taken  for  granted  that 
the  Rule  was  also  abolished  as  to  per- 
sonal property. 

It  appears  that  the  abolition  of  the 
Rule  in  Connecticut  has  the  effect,  by 
reason  of  the  statute  in  that  State 
against  perpetuities,  of  defeating  the 
intention  of  the  testator  more  com- 
pletely than  could  the  Rule  in  Shelley's 
Case  itself.  Thus,  in  the  recent  case 
of  Leake  v.  Watson,  60  Conn.  498, 
there  was  a  devise  to  testator's  daughter 


for  life,  '*the  remainder  to  go  to  her 
heirs  forever."  Held,  since  the  re- 
mainder cannot  vest  until  the  daughters 
death,  and  since  the  persons  who  will 
then  take  may  be  neither  persons  who 
were  in  being  at  the  death  of  the  tes- 
tator nor  the  children  of  such  ;  r  ;, 
that  the  gift  is  obnoxious  to  thr  (  ^s- 
necticut  statute  against  perpetuities 
(forbidding  a  gift  which  doe«^  not  nec- 
essarily vest  in  some  person  Hving  at 
the  death  of  the  testator  or  in  the  chil- 
dren of  such  person) ;  and  the  remain- 
der was  void;  and  that,  there  being  no 
gift  over,  there  was  an  intestacy  yrt^r 
the  life  estate. 

In  Leake  v.  Watson,  60  Conn.  498, 
the  court,  by  Tor/ance,  J.,  says  :  **  There 
may  be  such  gift  in  form  at  least  which 
will  not  be  obnoxious  to  the  statute 
against  perpetuities,  as  *'  a  devise  to  A 
for  life,  and  then  a  gift  of  the  remain- 
der to  his  heirs  in  fee,  is  good  to-day, 
if  by  heirs  the  testator  means  the  chil- 
dren of  A.'  "  Since  such  a  case  as  the 
one  proposed  never  did  fall  within  the 
Rule  in  Shelley's  Case,  which  by  its 
very  terms  is  only  applicable  when  the 
remainder  is  to  heirs  qua  heirs,  tliis  at- 
tempt of  the  legislature  to  effectuate 
the  presumed  intention  of  testators,  by 
abolishing  the  Rule  in  Shelley's  Case, 
would  seem  to  have  been  even  worse 
than  useless. 

JVorth  and  South  Dahota.—The  Rule 
was  abolished,  as  to  wills  at  least,  be- 
fore the  separation  of  these  States. 
Comp.  Laws  Dakota^  1887,  3361. 

Georgia. — In  Wilkerson  v.  Clark.  80 
Ga.  367;  12  Am.  St.  Rtfp.  258,  the  court, 
by  Bleckley,  C.  J.,  said:  **  The  Code, by 
f§  2248,  2249  and  2250,  abrogates  the 
Ruie  in  Shelley's  Case — wipes  it  out 
utterly  as  a  rule  of  law  in  limitations 
over.  But  this  is  only  as  to  convey- 
ances executed  since  the  Code  went 
into  effect." 

A'a«5<?j.— -The  Rule  in  Shelley's  Case 
has  been  abolished  as  to  wills.  Kansas 
Gen.  St.,  1889,  §  7256. 

Massachusetts. —  In  1791  a  statute 
was  passed  for  the  purpose  of  abolishing 
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the  Rule  as  to  wills.  Massachusetts 
Stat,  of  1791,  ch.  60,  ^  3.  This  was 
afterwards  extended  to  deeds.  Massa- 
chusetts Rev.  Stat.,  ch.  59,  §  9;  Massa' 
ckusetts  Pub.  Stat.,  ch.  126,  ^  4. 

Effect  of  Statute, — In  Bowers  v. 
Porter,  4  Pick.  (Mass.)  198,  the  court 
expressed  a  doubt  whether  the  statute 
extended  to  cases  where  the  estate  for 
life  should  not  be  created  by  express 
terms;  and  also  whether  the  remainder 
should  not  be  expressly,  and  not  by 
implication  only,  to  the  heirs  in  fee 
simple.  Although  the  statute  in  terms 
only  abolishes  the  Rule  when  the  re- 
mainder "  is  in  fee,"  yet  it  has  been  held 
to  apply  as  well  to  cases  where  the  re- 
mainder was  in  fee  tail.  Trumbull  v, 
Trumbull,  149  Mass.  200;  Steel  v.  Cook, 
I  Met.  (Mass.)  381. 

Where  the  Rule  in  Shelley's  Case  is 
prevented  by  the  statute  from  operating, 
the  heirs  take  a  contingent  remainder ; 
their  estate  vests  only  upon  the  death 
of  the  life  tenant.  Putnam  v,  Gleason, 
99  Mass.  454;  Richardson  v,  Wheat- 
land, 7  Met.  (Mass.)  169;  Lavery  v. 
Egan,  143  Mass.  389.  Compare  Bowers 
V.  Porter,  4  Pick.  (Mass.)  198.  Although 
the  remainder  to  the  heirs  after  the  ter- 
mination of  the  life  estate  is  contingent, 
the  children  of  such  life  tenant  (heirs 
apparent)  take  a  vested  interest  in 
such  contingent  remainder,  which  is  as- 
signable. Heirs  presumptive,  however, 
have  a  mere  possibility  which  is  not  as- 
signable. This  is  in  accordance  with 
the  ordinary  rules  applicable  to  con- 
tingent remainders.  Putnam  v.  Story, 
132  Mass.  205.  See  also  Remainders, 
vol.  20,  p.  829. 

The  abolition  of  the  Rule  in  Shelley's 
Case  does  not  affect  the  construction 
of  a  devise  over  after  the  subsequent 
estate.  Trumbull  v.  Trumbull,  149 
Mass.  200. 

Michigan. — The  Rule  is  abolished 
both  as  to  deeds  and  wills.  Howell's 
Annot.  Michigan  Statutes,  §  5544* 
Gaukler  x;.  Moran,  66  Mich.  353. 

Minnesota, — The  Rule  is  abolished 
both  as  to  deeds  and  wills.  Gen.  St. 
Minnesota^  1891,  $  3984. 

Mississippi. — In  1822  the  legislature 
passed  an  act  concerning  conveyances, 
which  provided,  in  section  24,  that  "ev- 
ery estate  in  land  or  slaves,  which  now  is 
or  shall  hereafter  be  created  an  estate 
in  fee  tail  shall  be  an  estate  in  fee  sim- 
ple ..  .  provided  that  any  person 
may  make  a  conveyance  or  devise  of 
lands  to  a  succession  of  donees  then 
living,  and  the  heirs  or  heirs  of  the  body 


of  the  remainder- man,  and  in  default 
thereof,  to  the  right  heirs  of  the  donor 
in  fee  pimple."  And  in  section  26,  that 
"every  contingent  limitation  in  any 
deed  or  will  made  to  depend  upon  the 
dying  of  any  person  without  heirs  or 
heirs  of  the  body,  or  without  issue  or 
issue  0^  the  body,' or  without  children  or 
offi^pring,  or  descendants  or  other  rela- 
tive, shall  be  held  and  interpreted^  a 
limitation  to  take  effect  when  such  per- 
son shall  die  not  having  such  heir  or 
issue,  or  child  or  offspring,  or  descend- 
ant or  other  relative,  as  the  case  may 
be,  living  at  the  time  of  his  death,  or 
born  to  him  within  ten  months  there- 
after, unless  the  intention  of  such  limit- 
ation be  otherwise  expressly  and  plainly 
declared  on  the  face  of  the  deed  or  will 
creating  it."  See  Mississippi  Code, 
1880,  ^  1201. 

-  It  has  been  held  that  section  26' 
quoted  above  has  no  effect  upon  a  deed 
or  will,  where  it  expressly,  or  as  plainly, 
appears  that  it  was  the  intention  by 
the  use  of  those  words  to  create  a  fee 
tail.  Powell  ^.  Brandon,  24  Miss.  343; 
Hampton  v.  Rather,  30  Miss.  193;  Dib- 
rell  V,  Carlisle,  48  Miss.  691.  The  ef- 
fect of  this  section,  therefore,  is  only  to 
provide  a  statutory  interpretation  in 
those  cases  where  it  was  formerly 
doubtful  whether  of  not  the  subsequent 
estate  was  limited  to  specific  individ- 
uals, or  to  a  certain  class  of  heirs. 
Under  such  doubtful  cases  the  statute 
at  once  provides  for  an  interpretation, 
Virhich  takes  the  case  out  of  the  Rule  in 
Shelley's  Case,  the  only  difference  be- 
ing, that  before  the  statute,  whether  or 
not  the  Rule  would  apply,  would  depend 
upon  the  court's  interpretation  of  the 
given  words. 

The  proviso  to  the  24th  section, 
quoted  above,  has  been  considered  as 
an  abolition  of  the  Rule,  so  far  as  con- 
cerns real  estate,  but  is  held  not  to  in- 
clude personal  property.  Powell  v, 
Brandon,  24  Miss.  343;  Hampton  v. 
Rather,  30  Miss.  193;  Dibrell  v.  Car- 
lisle, 48  Miss.  691 ;  Carradine  v.  Carra- 
dine,  33  Miss.  699.  As  to  personal 
property,  the  Rule  is,  therefore,  still  in 
force,  subject  to  the  statutory  inter- 
pretation referred  to  above. 

Missouri. — In  Tesson  v,  Newman,  62 
Mo.  198,  it  is  said  :  *'  The  Rule  in  Shel- 
ley's Case  has  no  existence  with  us 
since  the  enactment  of  the  statute." 

Montana. — ^The  Rule  is  abolished  as 
to  wills.  Comp.  St.  Montana,  1887,  11 
Div.,  §  492  (p.  389). 

New     Hampshire.  —  **  No     express 
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df*visc  of  any  estate  for  life  or  other 
limited  estate,  shall  be  enlarged  pr  con- 
strued to  pass  any  greater  estate  by 
reason  of  any  devise  to  the  heirs  or 
tBJ%ue  of  any  such  person."  A'ew  Hamp- 
skire  Gen,  Laws,  ch.  193,  ^  5.  This 
fitatute  was  passed  in  184^,  and,  affects 
the  Rule  only  as  to  devises.  It  is  Ktill 
in  force  :ib  to  deeds.  Crockett  : .  Rob- 
inson, 46  N.  H.  454.  See  also  Clout- 
rnan  v.  Barley,  62  N.  H.  44. 

In  Sanborn  v.  Sanborn|62  N,  IL  631, 
this  statute  was  discussed  and  applied, 
and  it  was  said  by  the  court  that  it 
should   receive  a  liberal  interpretation. 

Neu'  yt^rsey. -^In    Ne-uf  y^rsty    the 

Rule    is   abolished    as    to   wilU.     jVew 

yerjiey  Sts.  tit.  10,  ch.  2,  §  10,     But  still 

applies  to  deeds.     See  Quick  i'.  Quick, 

.21  N-  J.  Eq.  13. 

Efffxt  of  Statute. — In  Dc  ma  rest  i\ 
Den,  22  N.  J.  L.  599,  it  was  decided 
that  under  this  statute,  the  children  of 
the  lit"e  taker,  living  at  the  death  of  the 
testator,  take  a  vested  remainder,  sub- 
ject to  open  and  let  in  after-born  chil- 
dren. ThU  reversed  the  decidon  in  the 
same  case,  j«^ /iV.,  Den  r.  Demarest,  21 
NJ.  L.  525,  which  had  held  that  the 
remainder  was  contingent.  See  also 
Akers  v.  Akers,  33  N.J.  Eq.  26. 

The  questions  which  would  arise  un* 
der  this  statute,  in  the  event  of  the  life 
tenant  dying  without  leaving  any  isisue, 
are  suggested  in  Demarest  -'.  Den,  23 
N.J.  L,  599,  particularly  in  the  dissent- 
ing opinion,  and  in  Den  i',  Demarest, 
a  I  N,  J.  L.  i;25.  No  case  involving  this 
has  as  yet  arisen. 

Nfw  Tork. — The  Rule  is  abrogated 
both  as  to  deeds  and  wilKs,  i  Ntw 
Tork  Rev,  Sts.  735,  §28. 

Niiittrr  of  Remainder, — The  effect 
of  the  Nf-w  Tork  statute  aboHh-hing  the 
Rule  without  more,  would  be  simply 
to  make  ihe  subsequent  estate  a  contin- 
gent remainder. 

But  the  whole  doctrin«  of  contingent 
and  vented  future  interests  has  been 
modified  in  Ne-w  Torkhy  the  provisions 
of  the  code,  and  the  nature  of  the  es- 
tate mtiBt  therefore  be  determined  with 
reference  thereto.  Moore  x\  Littel,  41 
N.  Y,66,  affirming  40  Barb,  fN.  Y.) 
48S. 

A  complete  investigation  of  the  sub- 
ject does  not,  therefore,  properly  fall 
under  this  title  (see  REMArNUEHS,  voL 
20,  p.  829;  Wills).  It  may  be  stated 
briefly,  however,  that  the  subsequent 
estate,  under  the  law  of  AVw  Tork^  is 
a  vested  interest  or  remainder,  subject 
to  be  diveiited  by  the  death  of  the  heir 


before  the  death  of  the  life  tenant  Itis, 
therefore,  alienable^  and  liable  to  sale 
on  execution,  Moore  t\  Littel,  41  N\ 
Y.  66,  affirming  ^<y  Barb.  (N.  Y.)  4B8; 
House  tf.  McCormick,  57  N.  Y.  jio, 
and  subject  to  dower;  House  v,  Jack- 
son, 50  N.  Y .  161,  the  rights  of  the 
purchaser,  creditor  or  widow  being,  of 
course,  subject  to  be  divested  in  the 
same  manner  by  the  death  of  the  heir 
prior  to  the  decease  of  the  life  tenant 
Moore  r.  Littel,  41  N.  Y\  66,  afirmtHg 
40  Barb,  (N,  Y.)  48S;  House  v.  Jacll- 
Bon,  50  N.  Y.  161. 

Tho«»e  who  sustain  the  character  of 
heirs  at  the  death  of  the  life  tenant 
take  by  purchase  under  the  orij^ina] 
deed  or  will,  and  therefore  are  not 
bound  by  anv  conveyance  or  covenant 
of  those  through  whom  they  derive 
their  Ftatus  as  heirs.  Thus,  land  wai 
conveyed  to  J  **  for  and  during  hit  nat- 
ural life,  and  afier  his  death  to  his 
heirs."  During  the  lifetime  of  J  one 
of  his  children,  F,  conveyed,  with 
warranty,  her  interest  under  the  deed, 
and  afterwards,  while  J  still  lived,  died, 
leaving  a  daughter.  He/d,  that  at  the 
death  of  J  the  daughter  was  entitled  to 
take  F's  share,  and  was  not  bound  by 
her  mother's  conveyance.  Moore  t. 
Littel,  41  N.  Y.  66,  affirming  40  Barb. 
(N.  Y.)  4S8.  The  above  case  is  only 
one  of  several  in  which  the  same  deed 
was  litigated,  and  the  series  (cited  be- 
low) contains  a  full  discussion  of  the 
question  arititng  as  to  the  nature  of 
the  remainder,  Moore  v.  Littel,  41  N. 
Y.  66,  affirming  40  Barb,  (N.  Y .)  4SS; 
Sheridan  z^  House,  4  Keves  (K.  Y./ 
569-4  Abb.  App.  Dec.  (N,-Y.)  218; 
House  V.  Jackson,  50  N.  Y.  161;  Jack* 
son  7',  Sheridan,  50  N.  Y.  660;  Power* 
r.  Wheeler,  50  N.  Y.  f/jo;  House  r. 
McCormick,  57  N.  Y,  310. 

In  Taggart  v,  Murray,  ^'^  N.  Y.  233, 
there  was  a  devise  to  C  for  life.  ^  at  her 
death  to  pass  to  her  heirs,  and  if  she 
leaves  no  heirs,"  C  to  have  a  power  of 
appointment.  This  will  was  inter- 
preted  as  using  **  heirs  ■*  in  the  sense 
ol  "  children."  See  also  in  partic- 
ular Byrnes  v.  Stilwell,  103  N.  Y.  455^ 
57  Am.  Rep.  760,  as  to  the  nature 
of  the  remainder  to  *'  children/*  On 
the  general  question  of  vested  and  con- 
tingent interests,  closely  related  to  the 
point  under  consideration,  see  Barlow 
r.  Barlow,  j  N.  Y.  386;  Brown  t*.  Lvon. 
6  N.  Y.  419;  Post  T'.  Post,  47  Barb.'<N. 
Y.)  72;  Bundy  v.  Bundy,  1%  N.  Y.4to: 
Livingston  v.  Greene,  5a  N.  Y.  iiS; 
Smith  -■.  Scholt2»  68  N.  Y.  41 ;  Ham  r. 
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for  the  life  of  another,  nor,  indeed,  where  he  took  any  freehold 


Van  Orden,  84  N.  Y.  257;  Hennessy  v. 
Patterson,  85  N.  Y.  91 ;  Nellis  v,  Nel- 
lie, 99  N.  Y.  514. 

North  Carolina, — Statute  abolished 
the  Rule  both  as  to  deeds  and  wills. 
Code  N.  Car.,  ^  1839. 

Ohio, — Statute  abolished  the  Rule  as 
to  wills.  Ohio  Rev.  St  1854,  ch.  122; 
Rev.  St,  §  5968. 

The  very  important  question  as  to 
whether  the  remainder  to  the  heirs 
under  this  statute  is  vested  or  contin- 
gent has  not  been  ^litigated.  It  seems 
probable  from  the  Ohio  cases  involv- 
ing remainders,  that  the  ordinary  rules 
applying  to  contingent  remainders 
would  be  applied.  See  Gilpin  v.  Wil- 
liams, 25  Ohio  St.  283;  Bunnell  v. 
Evans,  26  Ohio  St  409. 

Rhode  Island, — The  only  statute  of 
Rhode  Island  affecting  the  Rule  in 
Shelley's  Case  was  passed  in  1798,  and 
is  in  these  words:  A  devise  to  any 
person  '*and  to  the  children  or  issue 
generally  of  such  devisee  in  fee  simple 
shall  not  vest  a  fee  tail  estate  in  the 
first  devisee,  but  an  estate  for  life  only, 
and  the  remainder  shall  on  his  decease 
vest  in  his  children  or  issue  generally 
agreeable  to  the  direction  in  such 
will."  Rhode  Island  Pub.  Stat.,  ch. 
182,  ^  2. 

Effect  of  the  Statute.^This  statute 
is  strictly  construed  and  is  held  to 
have  no  effect  upon  the  Rule  except 
in  cases  which  fall  literally  within  the 
words  of  the  statute. 

In  Manchester  v.  Durfee,  5  R.  I.  549, 
there  were  devises  to  daughters  "to  be 
to  them  an  estate  for  life  and  to  the 
heirs  of  their  bodies  after  them,  and  to 
the  heirs  and  assigns  of  such  heirs 
forever;  but  in  case  any  of  said 
daughters  shall  die  without  leaving  is- 
sue surviving  them,"  then  over ;  it  was 
held  that  the  statute  did  not  apply  and 
that  the  daughters  took  a  fee  tail  un- 
der the  Rule  in  Shelley's  Case.  The 
court  by  Amfes,  C.  J.,  said:  "Are  we  to 
read  the  latter  provision  of  this  section 
as  applicable  only  to  wills  in  which  the 
words  'children*  or  'issue'  of  the  life 
tenant  are  used  to  describe  who  is  to 
take  the  remainder,  .  .  .  or  as  ap- 
plicable also  to  wills  in  which  after 
an  estate  fo]>  life  to  one  the  remainder 
is  given  to  his  or  her  *heirs  of  the 
body'?  .  .  .  Was  it  designed  to 
include  only  *the  particular  cases 
named  in  it,  or  by  interpretation   all 


other  analogous  cases  ?  We  adopt  the 
narrow  interpretation  of  the  section." 
See  also  Bullock  v.  Waterman  St.  Bap- 
tist Soc,  5  R.  I.  273;  Cooper  v. 
Cooper,  6  R.  I.  261 ;  Williams  v,  An- 

fell,  7  R.  I.  145;  Pierce  v.  Pierce,  14 
L.  1.514;  Taylor  v,  Lindsay,  14  R.  I. 
518;  Burges  v.  Thompson,  13  R.  1. 712; 
Thurston  v,  Thurston,  6  R.  I.  296; 
Andrews  v.  Lothrop  (R.  I.  1890),  20 
Atl.  Rep.  97 ;  Browning's  Petition,  16 
R.I.  441. 

Tennessee, — ^The  Rule  was  abolished 
in  1852  both  as  to  deeds  and  wills.  Code 
of  1858,  §  2008;  Mill.  &  Bert  Code,  ^ 

25H- 

Virginia, — ^The  Rule  has  been  abol- 
ished by  statute  as  to  deeds  and  wills 
of  both  real  and  personal  property. 
Virginia'  Act  of  1887,  §  2423.  An 
earlier  statute  intended  to  abolish  the 
Rule  referred  only  to  where  the  prior 
estate  was  to  any  person  for  his  life^ 
remainder  to  his  heirs,  etc.  Virginia 
Code  1873,  ch.  112,  ^  1 1.  It  was  pointed 
out  by  Professor  Minor  in  his  Institutes 
that  this  left  the  Rulejn  force  where 
some  other  freehold  than  ^  a  life  estate 
was  given  to  the  first  taker.  In  order 
to  cover  this  point  the  new  code  was 
changed.     2  Min.  Ins.  (2d  ed.)  405. 

In  Hood  V,  Haden,  82  Va.  588,  the 
testatrix  had  power  under  the  will  of 
her  deceased  husband  to  appoint  the 
land  in  question  among  their  children, 
but  no  power  to  appoint  it  to  the  heirs 
of  such  children.  She,  by  her  will, 
gave  the  land  to  two  of  the  children  for 
their  lives  and  after  their  death  to  their 
heirs.  It  was  held  that  the  statute 
assaying  to  abolish  the  Rule  in  Shel- 
ley's Case  applies  .only  where  the 
grantor  or  testator  is  competent  to  and 
does  vest  in  the  heirs  the  remainder  in 
fee  simple  after  an  estate  for  the  ances- 
tor's life,  and,  therefore,  in  this  case  the 
appointment  of  the  land  by  the  testa- 
trix to  the  heirs  of  the  appointees  being 
in  excess  of  her  power  the  Rule  still 
operated,  and  the  children  took  a  fee 
simple. 

lVashington,^The  Rule  is  abolished 
as  to  wills.  Hill's  Ann.  Code,  §  1473* 
P-  514. 

West  Virginia.—The  Rule  is  abol- 
ished as  to  deeds  and  wills.  West 
Virginia  Code  1891,  ch.  71,  ^  11. 

Wisconsin. —  The  Rule  is  abolished 
both  as  to  deeds  and  wills.  Rev.  Stat. 
1878,  ch.  95,  §  2052. 


623 


StatutM  Abolishing 


SHELLEY'S  CASE. 


theBak 


estate  save  only  for  his  own  life.^  And,  again,  most  of  the  stat- 
utes  refer  only  to  real  estate,  and,  if  strictly  construed,  would 
leave  the  Rule  still  operative  as  to  personalty.* 

The  Rule  still  applies  to  all  conveyances  taking  effect  before 
the  enactment  of  the  statute  abolishing  it.* 

SHELLS.— See  Manufacture,  vol.  14,  p.  262. 


1.  *'  The  statutes  of  Vir^inia^  imitat- 
ing those  of  New  Tork^  have  very 
much  circumscribed  the  application  of 
this  famous  and,  upon  the  whole,  judi- 
cious, rule  of  property.  They  declare 
that  *where  any  estate,  real  or  personal, 
is  given  by  deed  or  will  to  any  person 
for  his  life,  and  after  his  death  to  his 
heirs,  or  to  the  heirs  of  his  body,  the 
conveyance  shall  be  construed  to  vest 
an  estate  for  life  only  in  such  person, 
and  a  remainder  in  fee-simple  in  his 
heirs,  or  the  heirs  of  his  body.*  (V.  C. 
1873,  ch.  112,  §  23;  4  Kent's  Com.  232). 
If  the  intent  of  this  statute  was  to  abol- 
ish the  Rule,  as  it  would  seem  to  have 
teen,  it  has  imperfectly  accomplished 
the  result.  The  Rule  applies  to  all 
cases  where  the  ancestor  takes  any  es- 
tate of  freehold,  with  remainder  to  his 
heirs,  etc.,  whilst  the  statute  prescribes 
a  different  construction  only  in  those 
'  cases  where  the  limitation  to  the  ances- 
tor is  for  his  life.  The  terms  of  the 
statute,  therefore,  would  not  be  appli- 
cable where  the  limitation  is  to  the 
ancestor  for  the  life  of  another,  nor, 
indeed,  for  any  other  freehold  estate, 
save  only  for  his  own  life."  2  Minor's 
Inst.  405.  See  statutes  cited  in  pre- 
ceding note. 

8.  Powell  V,  Brandon,  24  Miss.  343; 
Hampton  v.  Rather,  30  Miss.  193;  Di- 
brell  V,  Carlisle,  48  Miss.  691 ;  Carra- 
dine  v,  Carradine,  33  Miss.  699. 

S.  Leathers  v,  Gray,  loi  N.  Car.  162; 
9  Am.  St.  Rep.  30;  Quick  v.  Quick,'2i 
N.  J.  Eq.  13;  Wilkerson  v.  Clark,  80 
Ga.  367;  12  Am.  St.  Rep.  258;  Hurst 
V.  Wilson,  89  Tenn.  270;  Williams  v, 
Williams,  11  Lea  (Tenn.)  652;  Turner 
V.  Ivie,  5  Heisk.  (Tenn.)  222 ;  Kings- 
land  V.  Rapelye,  3  Edw.  Ch,  (N. 
Y.)  1 ;  Schoonmaker  v,  Sheeley,  3 
Den.  (N.  Y.)  485;  affirming  3  Hill 
(N.  Y.)  165;  Ciishney  v.  Henry,  4 
Paige  Ch.  (N.  Y.)  341;;  Tallman  r. 
Wood,  26  Wend.  (N.  Y.)  9;  affirm- 
ing Wood  t'.  Burnham,  6  raige  (N. 
^'  )  SI 3;  Spader  v.  Powers,  56  Hun 
(N.  V.)  153;  Carter  v.  Reddish,  32 
Ohio  St.  I. 


In  McQueen  v.  Logan,  80  Ala.  304, 
the  court  said  :  "  The  real  question  in 
this  case  is,  whether  Payne's  deed,  in 
its  proper  interpretation  falls  within 
the  Rule  in  Shelley's  Case — a  rule  of 
interpretation,  under  the  common  law 
which  prevailed  when  this  deed  was 
made,  but  was  repealed  in  this  State  b? 
the  Code  of  1852.  As  said  in  2  Washb. 
Real  Prop.  ♦268,  the  peculiarity  of  such 
estate  is,  that  *  while  in  form  the  estate 
has  two  parts,  a  particular  one  for  life, 
with  a  contingent  remainder  to  the 
heirs  of  the  tenant  who  takes  the  par- 
ticular estate,  it  is  constructively  a 
single  estate  of  inheritance  in  the  first 
taker.  The  form  of  limitation  of  such 
estates  is  to  the  grantee  or  devisee  for 
life,  and  after  his  death  to  his  heirs,  or 
the  heirs  of  his  body,  either  mediately 
or  immediately,  both  estates  being 
created  by  the  same  deed  or  devise. 
.  .  .  As  we  have  said,  this  rule  of 
interpretation  is  not  now  the  law  of 
Alabama.  It  was  changed  a  third  of  a 
century  ago.  Code  of  1876,  §  2183. 
Only  deeds  or  wills  executed  before  the 
adoption  of  our  first  Code^— January, 
'7'  1853 — ^^^  governed  by  it  Few 
cases  will  hereafter  come  before  us 
which  can  feel  its  influence.  Alabama 
can  now  share  with  Nevj  Tork  in  the 
touch ingly  beautiful  tribute  paid  to  it 
by  the  learned  and  classical  Kent,  4 
Com.  ^283.  We  will,  therefore,  abstain 
from  any  elaborate  consideration  of  it* 
principles.  The  question  is  not  an  open 
one  in  this  court.  We  have  three  well 
considered  decisions,  pronounced  on 
titles  not  distinguishable  in  principle 
from  Mr.  Payne^s  deed  under  which 
plaintiffs  claim,  in  each  of  which  the 
Rule  in  Shelley's  Case  was  held  to 
apply,  and  that  the  absolute  title 
vested  in  the  first  taker.  Lenoir  r. 
Rainey,  15  Ala.  667;  Hammer  r. 
Smith,  22  Ala.  433;  Martin  v.  McRee, 
30  Ala.  n6.  See,  also,  Williamson  r. 
Mason,  23  Ala.  488;  McVay  v.  Ijams, 
27  Ala.  238;  Mason  v.  Pate,  34  Ala. 
379;  Roberts  v.  Ogbourne,  37  Ala. 
174."     See  statutes  cited  supra. 
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8HEEIFFS.— (See  also  ARREST,  vol.  i,  p.  719;  Attachment, 
vol.  I,  p,  894;  Bail,  vol.  2,  p.  i ;  Bond,  vol.  2,  p.  448 ;  Coroner, 
vol.  4,  p.  171 ;  Courts,  vol.  4,  p.  447;  De  Facto  Officers. 
vol,  5,  p.  93;  Deputy,  vol.  5,  p.  623;  Escape,  vol.  6,  p.  884; 
Executions,  vol.  7,  p.  117;  Forthcoming  Bond,  vol.  8,  p. 
565 ;  Indemnity  Contracts,  vol.  10,  p.  402 ;  Jury  and  Jury 
Trial,  vol.  12,  p.  318;  Service  of  Process,  vol.  22,  p.  107; 
Sheriff's  Sales,  vol.  22,  p.  570.) 

I.  General  Nature  of  Office,  52  s> 
II.  Election;   Appointment;   'termi- 


nation, 527.  [529. 

HI.  Powers,  Duties,  and  Liabilities, 

1.  Process,  529.  ^ 

2.  Summons  to  Appear,  533. 

3.  Wiiere  Several  Writs,  533. 

4.  Arrest,  534. 

5.  Escape,  535.  ,536. 
^         6.  Attachment     and     Execution, 

a.  In  General,  536. 

b.  Insufficient  Levy,  541. 

c.  Excessive  Levy,  541. 

d.  Delay  in  Levy,  542. 


e.  Failure  to  Levy,  543. 

f.  Receiptors^  545. 

7.  The    Return     (See    Service 
OF  Process),  549, 

8.  Duty  to  Guard  Property  At- 
tached, 549. 

9.  Deficient  Securities,  551. 
xo.  Money  Received,  551. 

11.  Proceedings     Against     Him^ 

553- 

12.  The  Bond,  555. 

IV.  Fees  and  Compensation,  560. 
V.  Marshal,  ^64. 
VI.  Constable,  565. 


I.  Oerssal  Natube  of  Office. — ^The  sheriff  is  the  chief  execu- 
tive officer  of  the  county.*  He  executes  the  mandates  and 
carries  into  effect  the  judgment  of  courts  within  his  own  county;* 
is  the  custodian  of  the  county  jail;*  has  charge  of  prisoners  pend- 
ing trial,*  and  executes  the  sentence  of  the  court.  He  is  the 
chief  conservator  of  the  peace  within  his  own  county, 
and  may  arrest  on  view  all  persons  breaking  or  attempting  to 
break  the  peace.^  It  is  his  duty  to  pursue  and  arrest  criminals,^ 
and,  at  common  law,  to  seize  all  escheats,  wrecks,  and  estrays.''' 
At  common  law  his  judicial  functions  were  considerable,®  but 
in  the  United  States  are  confined  generally  to  inquests  or  writs 
of  inquiry  to  estimate  damages.®  His  jurisdiction  is  generally 
bounded  by  his  own  county,*®  but  he  may  do  some  mere  min- 
isterial acts  out  of  his  county.**     He  may  appoint  deputies  to 


1.  A  county  officer  representing  the 
executive  or  administrative  power  of 
the  State  within  his  county.  Bouv. 
L.  Diet. 

2.  Dinkgrave  v,  Sloan,  13  La.  Ann. 

393. 

3.  I  Bl.  Com.  345.  See  also  the  stat- 
utes of  the  various  States. 

4.  State  v,  Reiss,  12  La.  Ann.  166. 
He  has  no  power  to  take  security. 
State  V,  Howell,  11  Mo.  613;  or  bail 
for  their  appearance.  State  v.  Walker, 
I  Mo.  546. 

6.  U.  S.  V.  Pignel,  i  Cranch  (C.  C.) 
310;  Cayles  v.  Hurtin,  10  Johns.  (N. 
Y.)  85.  He  is  not  liable  to  a  party  in- 
jured by  his  own  neglect  to  preserve 


the    peace.    South    v,    Maryland,    18 
How.  (U.S.)  396. 

6.  I  Bl.  Com.  343. 

7.  I  Bl.  Com.  343. 

8.  I  Bl.  Com.  342. 

9.  See  the  statutes  of  the  various 
States.  To  the  point  that,  in  the  Uni- 
ted States,  the  duties  of  the  sheriff  are 
exclusively  executive  and  ministeriaU 
see  Merrill  v.  Gorham,  6  Cal.  41 ; 
Attorney- General  v.  Squires,  14  Cal. 

10.  State  V,  Finn,  4  Mo.  App.  352; 
Kinter  v.  Jenks,  43  Pa.  St.  445 ;  Runk 
V,  St.  John,  29  Barb.  (N.  Y.)  585. 

11.  Such  as  making  out  a  panel  or  a 
return,  or  assigning  a  bail  bond.     He 
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assist  him  in  his  ministerial  but  not  in  his  judicial  workJ  It  Is 
his  duty  as  an  officer  of  court  to  attend  its  sessions.^  He 
gives  bond  with  sureties   for  the  faithful  discharge  of  his  duties,' 


could  also  at  common  law,  when  com- 
manded by  habeas  corpus^  carry  a 
prisoner  out  of  his  county,  and  if  a 
prisoner  escaped,  on  fresh  pursuit  could 
capture  him  in  another  county. 

1.  Bacon  Abr.  Sheriff  H.  3;  Mc- 
Williams  v.  kichland  County,  6  UK 
App.  333;  Day  t».  Justices^  3  B.  Mon. 
(Ky.)i98. 

The  deputy  cannot  act  until  sworn 
into  office.  Lee  v.  Evaul,  i  N.  J.  L, 
283.  He  may  be  removed  by  Hie 
sheriff  at  any  time.  Hoge  v.  Trig^,  4 
Munf.  (Va.)'i5o.  And  may  resi^'ii. 
Caines  v,  Lindsey,  4  Ohio  88.  The 
sheriff  cannot  delegate  to  another  the 
power  to  appoint  a  deputy  for  him. 
Perkins  v.  Reed,  14  Ala.  530. 

At  common  law  the  sheriff  could 
appoint  his  deputy  by  parol.  McGce 
V.  Eastis,3  Stew.  ( Ala.)  307;  State  v.  Al- 
len, 5  Ired.  (N.  Car.)  36.  In  some 
States  his  appointment  must  be  in 
writing  under  seal.  Edmunds  v.  Bar- 
ton, 31  N.  Y.  495.  And  in  some  the 
commissions  must  be  recorded.  Cof- 
fin t^.  Chase,  13  Me.  72;  Putman  v. 
State,  49  Ark.  449;  Ferris  ik  Smith,  24 
Vt.  27.  It  has  been  held,  however, 
that  if  a  person  has  acted  generally  as 
a  deputy  sheriff  with  the  sherirFs 
knowledge  and  con-^ent,  the  sheriflf  is 
liable  for  the  official  acts  of  such  per- 
son, though  he  may  not  have  given 
him  any  express  authority.  Bosley  i'. 
Farquar,  2  Blackf.  (Ind.)  61 ;  Mann  v. 
Martin,  83  Ky.  242. 

Special  Deputy. — The  sheriff  gen- 
erally has  power  to  appoint  a  person 
to  do  a  particular  act,  as  to  serve  a 
certain  writ,  although  he  may  not 
have  been  a  general  deputy  or  have 
taken  the  oath.  Proctor  v.  Walker.  1 2 
Ind.  660;  Allen  v.  Smith,  12  N.  J.  U 
159;  but  the  appointment  must  be  in- 
dorsed on  the  writ.  Guy  man  v.  Bur 
lingame,  36  111.  201 ;  Miller  : . 
M'Millan,  4  Ala.  527;  People  :. 
Moore,  Dougl.  (Mich.)  11. 

A  deputy  sheriff  can  appoint  such 
special  deputy.  Hunt  v.  Burrell,  5 
Johns.  (N.  Y.)  137  ;  New  Albany,  etc?, 
R.  Co.  V.  Grooms,  9  Ind.  241 ; 
Thrift  V.  Fitz,  7  111.  App.  55;  or  bv 
his  return  adopt  such  special  deputy's 
act.     Clark  v.  Gary,  11  Ala.  98. 

If  the  special  deputy  be  selected  by 
the  plaintiff,  the  sheriff  is  not  liable  to 


the  plaintiff  for  the  defaults  of  «uch 
deputy.  Skinner  -\  Wilson,  61  Mi&s, 
90  ;  but  he  will  be  liable  to  thedefetid- 
ant  and  to  third  persons.  Barrett  r. 
Seward,  22  Vt.  176, 

The  office  of  deputy  cannot  be  the 
subject  of  sale,  Carlton  r.  Whitebei-t 
5  X,  H.  196 ;  Cardigan  r.  Pa^e,  6  N. 
H,  183  ;  Hall  i-.  Gavitt,  18  Ind  390; 
but  in  CcnnertifHt  it  was  held  thit  1 
contract  between  a  sheriff  and  hisdep 
uty,  that  the  latter  shall  pay  tlic  for- 
mer a  certain  sum  per  annum  in  coiuid- 
eratjon  of  his  appointment,  was  not 
illegal.  De  Forest  v.  Brainerd,  2  Dit 
(Conn.)  528, 

The  general  deputy  is  authorised  to 
perform  all  ministerial  duties  of  thf 
sht^riff.  State  1'.  Wilson,  12  La.  Ann 
189.  lie  is  a  general  agent  for  the 
sheriiT.  Ramsey  t^,  Strobach,  52  AU 
513;  but  the  sheriff  is  not  Icgalh 
bound  to  knoM  all  that  is  known  bv 
his  deputies.  West  River  Banii :. 
Gorham,  ^^S  A^t.  649.  In  some  States 
the  deputy  can  only  act  in  the  name  of 
his  princtpaL  Ryan  v,  Eads,  i  111 
t68 ;  but  in  others  he  is  recognized  as 
a  dii^tinct  officer,  and  his  doings  ir« 
ce  rti  fled  i  n  h  is  own  nam  e.  E astmsn  r , 
Curtis*  4  Vt.  616  ;  Dayton  t'.  Lynes,  30 
Conn.  351*  And  see  generally  Deputt, 
vol.  5t  p*  61 J » 

a.  Murfree  on  Sheriffs,  |§  435-4 3a 
In  some  of  the  States^^.  g^  in  -4/*i' 
bama^  Arkansfts  and  Missouri— i\\t 
statutes  so  require. 

Where  a  statute  expressly  provided 
that  he  should  attend,  it  was  held  that 
his  presence  in  court  was  not  nece*- 
sarr  either  for  organization  or  con- 
tinuance.    McGubbie  v.  State,  17  Gt- 
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3.  See^  as  to  the  requirement  of  > 
bond,  the  statutes  of  the  various 
States.  Murfree  on  Sheriffs,  §^  43-45  * 
BoNr>s,  vol.  a,  p,  448;  imfra,  this  title. 
TAr  Band. 

Ignorance  of  the  sheriff  n*  to  wh?it 
his  duties  are  does  not  excuse  him 
York  V.  Cloptan,  22  Ga.  362.  Nor  is  it 
an  excuse  that  he  was  not  actujillv 
corrupt,  Cantine  v,  Clark,  41  Barb. 
(N.  Yj  629. 

In  State  v.  Brunst,  26  Wis.  412;  7 
Am.  Dec.  84,  it  was  held  that  con- 
atitutional  provisions  for  the  election 
of  sheriff  implied  an  establishtnent  of 
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He   may  summon  the  power  of   the   county   {posse  comitatus) 
to  assist  him  in  the  performance  of  his  duties.* 

IL  Electiok;  Afpoihticeht  ;  TEBMiirATlOK.— Generally,  in  the 
States  of  the  Union,  the  sheriff  is  elected  by  the  people  of  the 
county.  He  must  fulfill  the  statute  qualifications,*  which  are 
generally  that  he  shall  be  a  male  citizen  of  the  State,*  a  resident 
of  the  county  in  which  he  is  chosen,  and  at  least  twenty-one 
years  of  age.*  He  may  be  ineligible  by  holding  office  incompat- 
ible with  that  of  sheriff.^ 


the  office  with  duties  substantially  as 
generally  known  when  such  constitu- 
tion was  adopted,  and  that  the  legis- 
lature could  not  take  from  the  sheriff 
an  important  portion  of  su^h  duties. 
In  many  States  he  is  tax  collector  ex 
officio,  Bailey  v.  Lockhart,  4  Yerg. 
(Tenn.)  567;  Fulkerson  v.  State,  14 
Mo.  49. 

It  is  generally  provided  that  he 
shall  not  make  writs.  Winchell  v. 
Pond,  19  Vt.  198. 

1.  Posse  Ckmiitatns. — A  sheriff  may 
summon  aid  to  assist  him  without  pre- 
viously having  attempted  to  levy  and 
been  resisted.  Bell  v.  North,  4  Litt. 
(Ky.)  133.  And  after  resistance.  Sut- 
ton V.  Allison,  2  Jones  (N.  Car.)  339; 
Cayles  v,  Hurton,  10  Johns,  (N.  Y.)  85. 

He  may  summon  the  power  of  the 
county  on  mesne  process;  but  is  not 
bound  to.  Houser  v,  Hampton,  7 
Tred.  (N.  Car.)  333-  See  also  Sut- 
ton V.  Allison,  2  Jones  (N.  Car.) 
339 »  Coyles  v,  Hurtin,  10  Johns.  (N. 
Y.)  85. 

To  resist  a  member  of  the  posse 
comitatus  is  to  resist  the  sheriff. 
Thrailkill  v.  Daly,  16  Neb.  114. 

Private  individuals,  when  called  on 
by  the  sheriff  to  assist  in  making  an 
arrest  must  respond.  Coleman  v. 
State,  63  Ala.  93;  State  v,  Shaw,  3 
Ired,  (N.  Car.)  20;  Comfort  v. 
Commonwealth,  5  Whart.  (Pa.)  437; 
State  V.  Hailey,  2  Strobh.  (S.  Car.) 
73;  McMahan  v.  Green,  34  Vt.  69. 
And,  sometimes,  are  made  liable  to  in- 
dictment if  they  do  not.  State  v. 
Deniston,  6  Blackf.  (Ind.)  277.  See  i 
East  P.  C.  80;  I  Bishop  Cr.  Law,  $ 
469. 

a.  Where  ownership  ot  real  and  per- 
sonal estate  was  a  required  qualification, 
all  votes  for.  him  previous  to  such 
ownership  were  held  illegal  and  void 
in  Hatcheson  v.  Tilden,  4  Har.  &  M. 
(Md.)  279;  that  in  sucl\  case  the  elec- 
tion 18  only  voidable,  was  held  in  State 
V,  Anderson,  i  N.  J.  L.  318. 
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8.  An  alien  is  ineligible.  State  v. 
Smith,  14  Wis.  497;  Scott  v,  Strobach, 
49  Ala.  477. 

4.  But  a  deputy  sheriff  who  is  a 
minor  is  a  de  facto  officer  and  a  service 
by  him  is  not  illegal.  Irving  v,  Edring- 
ton,  41  La.  Ann.  671. 

5.  Bunting  v.  Wilk,  27  Gratt.  (Va.) 

Under  the  laws  o^  Alabama  the  same 
person  could  not  \\o\d  the  office  of 
sheriff  and  member  of  the  general  as- 
sembly at  the  same  time,  yet  a  member 
of  assembly  may  be  elected  sheriff  and 
his"  acceptance  of  the  latter  office  does 
not  vacate  the  former,  though  it 
furnishes  ground  tQ  compel  him  to 
elect  which  office  he  will  retain.  Scott 
v.  Strobach,  49  Ala.  477. 

Where  the  statute  declares  that  his 
office  shall  become  vacant  on  his  failure 
to  file  or  renew  boi>d,  such  a  failure  does 
not,  per  se,  vacate  the  office.  Until  due 
judgment  of  forfeiture,  his  acts  are  good 
as  to  third  persons.  Clark  v,  Ennis,  45 
N.  J.  L.  69;  Flatan  v.  State,  56  Tex. 
93;  Catching  v.  Davis,  3  B.  Mon.  (fcy.) 
91;  Vann  v.  Pipkin,  77  N.  Car.  408; 
McCracken  v,  Todd,  i  Kan.  148; 
Brown  v.  Grover,  6  Bush  (Ky.)  1; 
contra^    Bosworth    v,    Heys,    46    Ga. 
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Where  he  applies  to  the  court  for  in- 
duction into  office  he  must  have  done 
everything  necessary  on  his  part  to 
make  his  title  complete.  Thomason  v» 
Justices,  3  Humph.  (Tenn.)  233;  and, 
having  done  this  and  having  a  prima 
facie  right  to  office,  the  court  should 
approve  his  sureties.  In  re  Ewing,  4 
Phila.  (Pa.)  370. 

A  clause  in  a  constitution  forbidding 
re-election  applies  only  to  those 
sheriffs  who  shall  be  elected  afler 
adoption  of  that  instrument.  State  v, 
Giles,  I  Chand.(Wis.)  112. 

In  Tennessee^  the  appointment  of  a 
defaulter  is  null  and  void.  Newman  v. 
Justices,  6  Humph.  (Tenn.)  4. 

Although  an  appointment  is  void  yet 
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The  term  of  the  office  of  sheriff  is  variously  limited  by  statute 
in  different  States.  In  many,  he  holds  office  until  his  successor 
is  qualified  to  act.*  His  removal  in  certain  ev^^nts  and  provi- 
sion for  a  temporary  successor  in  case  of  vacancy  are  generally 
subjects  of  statutory  regulation.* 

At  common  law  the  sheriff  who  began  the  execution  of  a  urit 
was  obliged  to  finish,  though  meanwhile  his  term  expired.^  U 
unexecuted,  he  should  hand  over  process  to  his  successor,* 

In  some  States  an  outgoing  sheriff  must  transfer  all  process, 
including  those  in  which  levies  have  been  made,^ 

On  the  death  of  the  sheriff,  at  common  law»  the  coroner 
succeeded  to  the  office.® 


his  acts  as  de  facto  officer  may  be 
good.  People  r.  Roberts,  6  Cal.  214; 
Bates  f.  Dyer,  9  Humph.  (Tenn.)  162. 

1.  Akers  v.  State,  8  Ind.  484;  Collins 
V,  Call,  3  Dev.  (N.  Car.)  457;  Curtis  v. 
Kimball,  la  Wend.  (N.  Y.)  275. 

2.  If  the  sheriff  is  removed,  this  is  no 
obstacle  to  his  re-election,  if  there  is  no 
statute  to  the  contrary.  Gordan-v. 
State,  43  Tex.  330. 

He  is  not  entitled  to  trial  by  jury  on 
proceedings  for  his  removal.  Davis  v. 
State,  35  Tex.  118;  State  v,  Richmond, 
29  La.  Ann.  705;  Bruner  v,  Bryan,  50 
Ala.  522;  Vann  v.  Pipkin,  77  N.  Car. 
408;  Carrothers  v,  Russell,  53  Iowa 
346;  36  Am.  Rep.  222. 

Under  a  constitutional  provision  for 
his  removal  for  **crime,  incapacity  or 
negligence,"  it  was  held  that  intoxica- 
tion was  a  cause  for  removal.  Mc- 
Comas  V.  Krug,  81  Ind.  327. 

The  misconduct  of  a  deputy  is  not  a 
ground  for  removing  the  sheriff,  where 
there  is  no  evidence  that  the  sheriff 
sanctioned  the  misconduct.  State  v- 
Budd,  39  La.  Ann.  232. 

8.  Clerk  v.  Withers,  6  Mod.  293;  and 
is  the  rule  in  this  country  independent 
of  statute.  Campbell  v.  Cobb,  2  Sneed 
(Tenn.)  18;  State  v,  Parchmen,  3 
Head  (Tenn.)  609;  Colyer  v,  Higgins, 
I  Duv.  (Ky.)  6;  85  Am.  Dec.  601; 
Bondurant  v.  Buford,  i  Ala.  359;  35 
Am.  Dec.  33;  Welsh  v,  Joy,  13  Pick. 
(Mass.)  477;  State  v,  Hamilton,  16  N. 
J.  L.  153;  Doliver  r.  Collingwood,  15 
R.  I.  510;  Ferguson  v,  Lee,  9  Wend. 
fN.  Y.)  258;  Rogers  v.  Darnaby,  4  B. 
Mon.  (Ky.)  238.  But  he  must  have 
begun  the  service  of  the  particular  writ 
before  his  term  expired.  Cotton  v,  At- 
kinson, 53  Ark.  98.  He  is  not  entitled 
to  serve  final  process  when  he  had 
served  mesne  process  and  before  he 
levied     execution     his     term    expired. 


Fletcher  t'.Morrel.yS  Mich.  176;  Tun- 
stall  V.  Withers,  86  V a.  892;  Wolf  r. 
Taylor,  68  Tex.  660. 

But  if  a  deputy  vacates  office,  he  ii 
not  entitled  to  complete  unfini&hed 
process  in  hU  hands»  Fergu&on  r, 
Lee,  9  Wend.  (N.  Y,)  258. 

If  the  sheriff  absconds,  a  deputy  ma)- 
act  until  the  office  is  declared  va 
cant.  Ballance  v.  Loom  is,  22  HI.  S:; 
Kent  V,  Roberts,  a  Storv  (U.  S.)  591; 
Johnson  v.  Foran,  58  MJ.  148. 

The  sheriff  has  the  right  to  keep 
property  on  which  he  has  levied  at- 
tachment until  it  is  demanded  of  him 
on  execution,  though,  in  the  metn- 
time,  his  term  hat;  expired.  Tukey  : . 
Smith,  18  Me,  i  35 ;  ^^6  Am,  Dec.  704, 
See  also,  to  the  Fame  effect,  McKav 
V.  narrower,  27  Barb.  (N.  YO  463. 

4.  Lawson  v,  Orear,  4  Ala.  ijjO; 
Dunnica  r.  Cov,  28  Mo.  525;  75  Am. 
Dec.  133;  Fondrin  t*.  Ptanlers*  B^nk,  7 
Humph.  (Tenn.)  447;  Sauvinet  t. 
Maxwell,  26  La.  Ann.  2S0. 

In  PennsylzHinia ^iht  succes4M>r  com- 
pletes  unfinished  business,  Lc«hej  :■. 
Gardner,  3  W.  &  S.  (Pa.)  314*  38  Am. 
Dec.  764. 

5.  Fockler  v.  Martin,  32  Iowa  117; 
Matthis  V.  Pollard,  3  Ga,  i ;  Fowble  r, 
Rayberg,  4  Ohio  45  ;  and  if  he  deliver* 
goods  seized  by  him  to  his  successor, 
who  sells,  he  is  still  liable  if  the  original 
taking  was  a  trespass.  Duke  i'.  Vin- 
cent, 29  Iowa  30S.  But  the  incoming 
sheriff  would  not  be  liable  for  goods 
seized  by  his  predecessor,  without 
proof  that  the  incoming  sheriff  bad 
received  them  or  bound  himself  for 
their  production.  Ballew  -'.  Bobb.  13 
La.  Ann.  375;  McKay  v.  Leonard,  17 
Iowa  569;  Sic  Kay  v.  Thorington,  15 
Iowa  25. 

6.  This  rule  has  prevailed  in  some  of 
the  United  States.     People  r.  Phcenix. 
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An  officer  can  justify  his  acts  only  as  an  officer^  de  jure,  but 
his  acts  as  a  de  facto  sheriff  may  be  good  as  to  third  persons.* 

m.  P0WEB8,  BUTIES^  AHD  LIABII4TIE8— 1.  Prooess.^— In  civil 
actions  there  must  be  a  writ  in  existence  at  the  time  process  is 
executed  to  justify.*  If  the  process  is  regular  on  its  face  and 
issued  by  a  court  of  competent  jurisdiction,  it  is  his  duty  to  obey 
its  mandates  with  reasonable  diligence^  within  his  jurisdiction,® 
and  he  is  protected  in  so  doing.*"^ 


6Cal.  92;  McCluskey  v.  McNeeley,  8 
111.  578;  Greenup  v.  Stoker,  12  111.  24. 
See  Coroner,  vol.  4,  p.  171. 

In  Massachusetts^  the  senior  deputy 
sheriff  succeeds.  Opinion  of  Justices, 
126  Mass.  603.  The  deputy  succeeds. 
McCluskey  v.  McNceley,  8*111.  578. 

In  Neiv  Tork  the  under  sheriff  and 
sheriff's  estate  and  securities  become 
his  sureties.  Newman  v.  Beckwith,  61 
N.  Y.205;  but  where  the  office  becomes 
vacant  by  any  other  reason  than  death 
the  under  sheriff  cannot  perform  the 
duties  of  sheriff.  Paddock  v.  Cam- 
eron, 8  Cow.  (N.  Y.)  212. 

The  sheriff  may  complete  the  execu- 
tion of  a  process   begun  by  a   deputy 
before  his  death.     Ingersoll  v.  Sawyer^- 
2  Pick.  (Mass.)  276. 

1.  Defending,  in  replevin,  a  taking 
by  virtue  of  an  execution  must  show  he 
was  an  officer  de  jure.  Vaughan  v, 
Owens,  21  111.  App.  249. 

2.  Ser\'ice  by  him  was  held  good 
where  made  so  soon  after  his  successor 
was  qualified  that  it  could  not  have  been 
generally  known  he  was  succeeded, 
Flournoy  v.  Clements,  7  Ala.  535  ;  but 
if  his  authority  has  notoriously  ceased, 
the  reason  for  rule  ceases.  King  t>. 
Corp..  6  East  368;  Charitable  Assoc,  v. 
Baldwin,  1  Met.  (Mass.)  359. 

The  validity  of  his  acts  cannot  be 
questioned  in  a  collateral  proceeding. 
Stickney  v.  Stickney,  77  Iowa  699; 
Morse  v.  C alley,  5  N.  H.  223 ;  and  can 
only  be  questioned  by  those  directly  af- 
fected by  his  acts.  Moore  v.  Graves,  3 
N.  H.  40S;  and  where  he  failed  to 
qualify  or  file  bond.  Dunphy  v.  Peo- 
ple, 25  Mich.  10.  Acting  under  a  void 
appointment,  de  facto  sheriff  may  be 
good  as  to  thirdf  persons.  People  v. 
Roberts,  6  Cal.  214;  so,  where  he  was 
ineligible.  Bates  v.  Dyer,  9  Humph. 
^Tenn.)  162;  Farmers'^  etc.,  Bank  v, 
Chester,  6  Humph.  (Tenn.)  458;  State 
r.  Anderson,  i  N.J.  L.  318. 

Where  he  has  not  renewed  his  bond 
the  sureties  on  the  original  bond  may 
be  liable.  Dunphy  1;.  People,  25  Mich. 
10;  Ramsey  Co.  v.  Brisbin,  17  Minn.  451. 


8.  See  also  Service  of  Process. 

4.  Hall  V.  Roche,  8  T.  R.  187;  Nor- 
cross  v.  Nunan,  61  Cal.  640.  A  de- 
livery of  a  writ  to  a  sheriff  latter  an  ar- 
rest does  not  justify.  AVhere  a  sheriff 
was  requested  by  telegraph  to  attach, 
which  he  did,  the  writ  being  then  pn 
its  way  to  him,  it  was  held  that  it  did 
not  justify  him.  Wales  v.  Clark,  43 
Conn.  183'. 

5.  Cole  V.  Parker,  7  Iowa  167;  71 
Am.  Dec.  439;  People  v.  Palmer,  46  111. 
398;  95  Am.  Dec.  418;  Lawson  v. 
State,  10  Ark.  28;  50  Am.  Dec.  238; 
Lindsay  v.  Armfield,  3  Hawks  (N. 
Car.)  548;  14  Am.  Dec.  603;  Fletcher  ' 
T'.  Bradley,  12  Vt.  22;  36  Am.  Dec.  324; 
Whitney  v.  Butterfield,  13  Cal.  335;  73 
Am.  Dec.  584;  unless  otherwise  directed 
by  the  plaintiff  or  his  attorney.  Patton 
V.  Hamner,  28  Ala.  6x8. 

6.  He  must  see  whether  writ  is  en- 
forceable in  his  county.  People  v. 
Van  Ep8,4  Wend.  (N.  V.)  387;  Chiles 
V.  Hoy,  6  T.  B.  Mon.  (Ky.)  47;  Bick- 
erstaff  t'.  Doub,  19  Cal.  109. 

7.  Where  a  plaintiff  has  made  a 
mistake  in  the  affidavit  and  writ  and 
amount  of  his  claim  in  petition,  and  the 
sheriff  who  makes  the  attachment  re- 
leases property  on  the  defendant  pay- 
ing the  amount  nfeimed  in  the  writ  and 
costs,  the  sheriff  is  not  liable  to  the 
plaintiff,  though  he  afterwards  recovers 
judgment  for  a  larger  amount.  Page 
V.  Belt,  17  Mo.  263;  Ethridge  v.  Mill- 
ing, 15  La.  Ann.  513;  Barr  v,  Boyles, 
96  Pa.  St.  31. 

It  is  immaterial  to  the  sheriff  that  the 
judgment  does  not  correspond  to  the 
exec.utton.  Camp  v.  Mosely,  2  Fla. 
171;  Burton  v.  Sweaney,  4  Mo. 
1 ;  Davis  v.  Cooper,  6  Mo.  148;  Kleis- 
sendorf  v.  Fore,  3  B.  Mon.  (Ky.)  473; 
Keys  V.  Gannis,  3  Nev.  548;  Hill  v, 
Haynes,  54  N.  Y.  153;  or  whether  there 
is  any  jud^rment  or  not.  Farley  v.  Lee, 
4  De*v.  &  B.  (N.  Car.)  169;  32  Am. 
Dec.  680. 

He  was  protected  by+iis  process,  valid 
on  its  face,  where  he  had  made  levy  on 
fee  bill,  though  costs  had  been  taxed 
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If  the  process  is  issued  by  a  court  not  having  authority,  but 
this  does  not  appear  on  the  face  of  process,  the  sheriff  is  pro- 
tected.^  It  is  not  his  duty  to  question  apparently  regular  process;* 
nor  is  it  his  right,*  unless  it  is  absolutely  void,  when  he  may  ser\'e 
it,  but   is  not   bound  to.*    This  protection  is  personal   to   the 


against  another  i>erson,  MUler  v, 
Weida,  41  Ind.  199 ;  where  costs  were 
erroneously  taxed  and  indorsed  on  the 
execution,  Kothan  v.  Prist,  34  Kan. 
179;  where  there  were  irregularities  in 
proceeding  before  judgment,  Norcross 
V,  Nunan,  61  Cal.  640;  where  execu- 
tion issued  on  an  erroneous  judgment. 
Smith  V.  People,  99  111.  445;  where  a 
warrant  erroneously  issued,  Donahue 
v.  Shed,  8  Met.  (Mass.)  526;  State 
V.  Hamilton,  9  Mo.  794;  for  not 
arresting  where  he  was  directed  so 
to  do,  and  process  justified  it,  he  may 
show  that  defendant  was  exempt, 
Cody  V.  Quinn,  6  Ired.  (N.  Car.)  191 ; 
44  Am.  Dec.  75 ;  Chase  v,  Plymouth, 

20  Vt.  469;  50  Am.  Dec.  52 ;  McComb 
,  V.  Reed,  28  Cal.  281 ;  87  Am.  Dec.  115; 

Martin  v.  Hall,  70  Ala.  421 ;  Bensel  v. 
Lynch,  44  N.  Y.  162 ;  Roth  v,  Duvall, 

I  Idaho  149;  Albee  7/.  Ward,  8  Mass. 
79;  Jordan  v,  Porterfield,  19  Ga.  139; 
63  Am.  Dec.  301 ;  Loomis  v,  Wheeler, 

21  Wis.  271;  Stevenson  v.  McLean,  5 
Humph.  (Tenn.)  332;  Newbury  v. 
Munshower,  29  Ohio  St.  617;  Reid  v. 
Stegman,  99  N.  Y.  646;  Crocker  on 
Sheriffs,  ^§  284,  286 ;  Earl  v.  Camp,  16 
Wend.  (N.  Y.)  562;  State  v,  Manley, 

I I  Lea  (Tenn.)  636. 

In  Earl  v.  Camp,  16  Wend.  (N.  Y.) 
562,  the  court  by  Cowen,  J.,  said : 
"  These  cases  go  to  the  utmost  length 
and  the  true  length  in  th6  protection  of 
ministerial  officers.  The  law  imposes 
various  duties  upon  them  on  delivering 
to  them  the  process  of  the  superior  or 
inferior  courts,  or  the  warrants  of  offi- 
cers to  the  discharge  of  which  they 
are  absolutely  bound,  provided  there 
is  jurisdiction ;  and  though  there  be  a 
tdtal  want  of  such  jurisdiction,  if  it  be 
not  apparent  on  the  face  of  the  pro- 
cess, the  law  will  not  put  them  to  in- 
quire and  judge  of  the  case.  In  gen- 
eral, they  ought  not  to  look  beyond  the 
process,  and  in  no  case  need  they  do 
so.  ,  .  .  In  no  case  where  he  be- 
comes satisfied  there  is  a  want  of  juris- 
diction is  he  bound  to  act  in  any  way. 
He  has  a  discretion,  if  he  choose  to 
exercise  it;  and  if  he  refuses  in  the 
first  instance,  the  party  cannot  make 
him  accountable." 

In  selling  goods  of  deceased  defend- 


ant on  execution  issued  less  tbsn  one 
year  after  his  death,  Clark  tk  May,  u 
Mass.  243;  where,  since  date  of  judi^- 
ment,  defendant  ha&  been  declared  1 
bankrupt.  Whit  worth  t\  CHftdn,  [ 
M.  &  R.  531 ;  Tarlton  v,  Fisher,  2 
Doug.  671 ;  and  hai  obtained  his  dis- 
charge and  officer  knew  it.  Wilmarlb 
V,  Burt,  7  Met.  (Mass.)  357;  Hall  r. 
Lyon,  37  Ga.  636,  In  Wilmarih  v. 
Burt,  7  Met.  (Mass.)  257^  the  court  br 
Shaw,  C.  J.,  said  ;  "  It  would  paralyze 
the  action  of  an  ofTicar  and  often  de< 
feat  the  service  of  legal  process  if  he 
were  bound  to  stop  and  try  the  genu- 
ineness and  validity  of  a  certificate  ol 
discharge  under  a  bankrupt  or  insol- 
vent law.^*  If  the  officer  does  suspend 
proceedings  on  production  of  defend- 
ant's discharge  in  Insolvency  iX  is  it 
his  own  risk.  Orange  Co.  Bank  t\ 
Dubois,  21  Wend.  (N.  Y.)  351.  He  is 
protected,  though  the  affidavit  on 
which  process  was  founded  is  not  in 
compliance  with  the  statute,  Melchcr 
V,  Scruggs,  72  Mo.  4<i6;  or  thougli 
there  was  irregularity  in  the  proceed- 
ings prior  to  the  attachment,  Buddfr 
V,  Spangler,  12  Colo.  216;  and  thouft 
he  acts  on  a  judgment  rendered  against 
one  dead,  Bragg  -f.  Thompson,  19 S. 
Car.  572;  or  arresis  on  process  not  dis- 
closing exemption,  Carle  t\  Delesder- 
nier,  13  Me.  363 ;  Swift  t-.  Chamber- 
lain, 3  Conn.  543 ;  Chase  v^  Fish,  16 
Me.  132. 

1.  Whipple  T%  Kent,  2  Gray  (Miss.) 
410;  61  Am.  Dec.470,  where  the  neces- 
sary affidavit  was  issued  by  a  ma^strate 
who  was  also  attorney  of  record  lor 
the  plaintiff,  but  this  did  not  appearoQ 
the  face  and  the  officer  had  na 
knowledge  of  it,  it  was  held  tKat  he 
was  not  liable.  Chase  v.  IngalK  97 
Mass.  524. 

2.  Perdue  v,  Dodd,  t  Lea  (Tenn  1 
710  ;  Hatch  ?».  Saunders,  66  Mich.  iSr 

8.  Rogers  V.  Marlborough  Co.  iS. 
Car.  1890),  II  S.  E.  Rep.  383^  Noble  :, 
Whetstone,  45  Ala.  361 ;  Newman  ' 
Elam,  30  Miss.  507  ;  Whitworth  r,  Qif 
ton,  I  M.  &  R.331;  Tarlton  r.  Fislur  : 
Doug.  671;  Martin  v-  Hall,  70  Ab  4:^ 

4.    Barber    v.    Benson,    9    Vt    171 
Cutler   V.   Wads  worth.    7    Conn,   11 : 
Perdue  v.   Dodd,   i    Lea  (Tenn.)  ^io. 
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officer  and  no  defense  to  the  wrongdoer  under  'color  of  whose 
process  the  officer  acts.^  The  sheriff's  knowledge  of  facts  in 
relation  to  a  cause  of  action  does  not  affect  his  duty  or  liability.* 
The  rule  is  one  of  protection  merely  and  the  officer  cannot 
build  a  title  on  such  process.' 

If  the  process  is  only  voidable  and  not  void  it  is  the  sheriff's 
duty  to  serve  it,*  if  the  error  is  such  that  it  may  be  amended,* 
or  is  cured  by  the  failure  of  the  proper  party  to  take  advantage 
of  it.  He  is  not  protected  in  serving  process  void  on  its  face,® 
whether  for  apparent  lack  of  jurisdiction''  or  for  want  of  mate- 
rial allegations  in  the  process.^ 


Execution  recited  judgment  of  one 
daj  and  the  record  showed  that  it  was 
rendered  on  another.  Watson  v. 
Watson,  9  Conn.  140;  23  Am.  Dec.  334. 

1.  Tuttle  V.  Wilson,  24  111.  561 ; 
Housh  V.  People,  75  111.  491. 

2.  Watson  v,  Watson,  9  Conn.  140; 
23  Am.  Dec.  324  ;  Ramey  zk  State,  20 
Tex.  App.  455.  He  must  execute  it, 
though  he  knows  it  is  malicious  and 
obtained  on  unreasonable  grounds. 
Rice  V,  Miller,  70  Tex.  613  ;  and  re- 
turn the  writ  to  court.  Wright  v, 
Marvin,  59  Vt.  437. 

8.  Wilson  V.  Sawyer,  37  Ala.  631.  If 
he  sues  to  recover  property  his  writ 
must  show  a  valid  writ.  Clark  v.  Nor- 
ton, 6  Minn.  412;  Earl  v.  Camp,  16 
Wend.  (N.  Y.)  562.  Where  regular 
execution  was  issued  on  a  void  judg- 
ment and  the  officer  sold,  it  was  held 
that  he  could  not  keep  fees  out  of  the 
proceeds  of  sale.  Clark  v.  Lamb,  76 
Ala.  406. 

4.  Rogers  v,  Marlborough  Co.  (S. 
Car.  18^),  II  S.  E.  Rep.  383;  Towle 
V.  State,  3  Fla.  202 ;  Fletcher  v.  Mott, 
I  Aik.  (Vt.)  339;  French  v.  Willet,  4 
Bosw.  (N.  Y.)  649;  Stoddard  v.  Tar- 
bell,  20  Vt.  321 ;  once  served,  then  al- 
tered by  inserting  a  different  date  and 
return  day,  without  consent  of  defend- 
ant therein  is  not  thereby  rendered 
void  so  as  to  excuse  officer  who  served 
it  from  serving  it  again  when  delivered 
to  him  for  that  purpose.  Forsyth  v. 
Campbell,  15  Hun  (N.  Y.)  235  ;  Reams 
r.  McWail,  9  Humph.  (Tenn.)  542; 
Bissell  V,  Kip,  5  Johns.  (N.  Y.)  89; 
Cable  V,  Cooper,  15  Johns.  (N.  Y.) 
152;  Martin  v.  Hall,  70  Ala.  421 ;  Mil- 
burn  V,  State,  II  Mo.  188;  47  Am. 
Dec.  148. 

6.  As  in  the  case  of  a  writ  returnable 
on  the  wrong  date,  Archibald  .v, 
Thompson,  2  Colo.  388;  Samples  v. 
Walker,  9  Ala.  276;  or  a  writ  tested  out 
of  term,  Jones  v.  Cook,  i  Cow.  (N.  Y.) 


309 ;  or  a  writ  without  seal.  People  v. 
Dunning,  1  Wend.  (N.  Y.)  16;  but  not 
where  the  court  holds  that  tliis  makes 
the  writ  void,  Boal  v.  King,  6  Ohio  11, 
writ  directed  to  wrong  officer.  Wal- 
den  V,  Davidson,  15  Wend.  (N.  Y.) 
575.  Execution  issued  after  time 
limited,  Ontario  Bank  v.  Hallett,  8 
Cow.  (N.  Y.)  192;  writ  varying  from 
judgment  Parmelee  v,  Hitchcock,  12 
Wend.  (N.'Y.)  96.  This  latter  would 
not  be  so  where  such  writ  was  void. 
Boal  V.  King,  6  Ohio  11. 

An  attachment  regular  on  its  face  is 
not  void  because  the  complaint  does 
not  set  up  a  cause  of  action  which 
would  warrant  issuance  of  an  attach- 
ment. McComb  V.  Reed,  28  Cal.  281 ; 
87  Am.  Dec.  115. 

6.  Groome  v,  Forrester,  5  M.  &  S. 
314;  Branwell  *v.  Penneck,  7  B.  &  C. 
536;  14  E.  C.  L.  97 ;  Savacool  t/.  Bough- 
ton,  5  Wend.  (N.  Y.)  172;  21  Am. 
Dec.  181;  Humphrey  v.  Case,  8  Conn. 
104 ;  20  Am.  Dec.  9s ;  Clark  v.  Bond,  7 
Baxt.  (Tenn.)  288;  Hall  v.  Howd,  10 
Conn.  520;  27  Am.  Dec.  696. 

7.  Hall  V.  Howd,  10  Conn.  520;  27 
Am.  Dec.  696;  Huddleston  v.  Spear,  8 
Ark.  406.  He  must  decide  at  his  peril 
whether  court  issuing  it  had  jurisdic- 
tion. Sfate  V.  McDonald,  3  Dev.  (N. 
Car.)  468;  Howard  v.  Clark,  43  Mo. 
344;  Batchelder  v.  Currier,  45  N.  H. 
460;  Prince  I'.  Thomas,  11  Conn.  476; 
Camp  V.  Moseley,  2  Fla.  171 ;  and, 
where  the  court  had  general  jurisdic- 
tion, whether  writ  disclosed  the  lack 
of  it  in  the  particular  case.  Gurney  v. 
Tufts,  37  Me.  130;  58  Am.  Dec.  777; 
Wise  V.  Withers,  3  Cranch  (U.  S.) 
331 ;  Pearce  v.  Atwood,  13  Mass.  324; 
Stevens  v.  Wilkins,  6  Pa.  St.  260; 
Fisher  v.  McGirr,  i  Gray  (Mass.)  45; 
Grumon  v.  Raymond,  1  Conn.  47;  6 
Am.  Dec.  200. 

8.  Com.  V,  Martin,*  105  Mass.  178; 
Grumon  v,  Raymond,   i  Conn.  47;  6 
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If  a  court  having  jurisdiction  issues  a  writ  against  specific 
property,  the  officer  is  protected  in  taking  it^*  whoever  owns  it."^ 
if  he  takes  it  from  the  defendant  in  writ^  although  the  plaintiff 
had  no  claim.* 

The  sheriff  cannot  serve  a  writ  to  which  he  is  a  party,*  or  in 
which  he  is  interested  ;®  and  if,  in  such  case,  the  writ  issues  to 
the  coroner  or  other  officer,  it  need  not  disclose  on  its  face  the 
reason  why  it  is  not  issued  to  the  sheriffs  He  should  indorse 
the  date  of  its  receipt  on  the  writ.® 

He  must  come  within  the  class  of  officers  to  w^hom  the 
writ  is  directed  ;®  but  if  he  does  not,  and  yet  would  have  had 
authority  to  serve  the  writ,  some  authorities  say  that  if  properly 


La 


Am.  Dec.  200;  Updyke  v.  Wheeler,  37 
Mo.  App.  680. 

1.  If  court  had  jurisdiction  to  issue 
writ.  Buck  v.  Colbath,  3  WaU.  (U. 
S.)  343;  Watkins  v.  Page,  a  Wis.  93  ; 
Shipman  v.  Clark,  4  Den.  (N.  Y.)  446; 
47  Am.  Dec.  265  ;  Griffith  v.  Smith,  32 
Wis.  646;  99/Am.  Dec.  90';*  BulJU  t-. 
Montgomery,  50  N.  Y.  355 ;  State  z\ 
Cave,  49  Mo.  129;  State  v.  Crow,  11 
Ark.  642;  Philips  v.  Spotts,  14  Neb. 
139;  Wallace  v.  Holly,  13  Ga,  389;  58 
Am.  Dec.  518. 

2.  Boyden  v.  Frank,  20  111.  App.  ifn) ; 
Sample  v.  Broad>ve]l,  87  111.  617. 

8.  Billings  z>.  Thomas,  114  Mass. 
.  570.  If  the  process  commands  him  to 
take  property  from  th^  possession  of 
the  defendant  it  does  not  justify  him 
in  taking  it  from  a  stranger,  Lyon  i\ 
Goree,  15  Ala.  360;  King  v\  Of^er,  4 
Duer  (N.  Y.)  431  ;  Stimpson  r.  Rey- 
nolds, 14  Barb.  (N.  Y.)  5oi5;  Carpenter 
V,  Lott,  31  Hun  (N.  Y.)  349;  where 
a  replevin  writ  ran  against  good>  in 
the  possession  of  A  at  B  ami  C  an 
officer  got  the  goods  at  the  plai  t*  .spec- 
ified and  apparently  in  the  possession 
of  A,  but  another  officer  had  legal 
possession.  Held^Q,  not  liable  in  tre;*- 
pass  to  other  officer.  Osgood  t'.  Car- 
ver, 43  Conn.  24;  but  in  Wallace  w 
Holly,  13  Ga.  389;  58  Am.  Dec\  qiS, 
the  court  held  that  he  was  bound  to 
levy  a  mortgage  fi-fa,  on  mortf^aged 
property  described  in  process,  thoiiyth 
in  possession  of  a  third  person  holding 
adversely  to  the  mortgagor. 

4,  Watson  r.  Watson,  9  Conn.  140; 
23  Am.  Dec.  324;  Cannon  i\  Sipplej*, 
39  Conn.  507. 

6  Bingham  on  Execution,  §  22a: 
Thayer  v.  Ray,  17  Pick.  (Mass.i  166; 
Riner  v.  Stacy,'  8  Humph.  (Tenn.) 
2S8.     Nor  can  a  sheriff  or  his  deputy 

*  53; 


serve  a  writ  to  which  another  depuu 
is  a  party.  Dane  t*.  Gilmore*  51  Me 
544,  But  the  service  would  be  good 
unless  defendant  took  advantage  of  it 
by  proper  pleading.  Gage  x\  GraiTani, 
II  Mass.  181;  c&Htmt  that  it  is  void. 
Magness  r.  Stewart,  2  Coldw.  i.Tenn.' 
309. 

ft.  Nor  enforce,  as  an  officer,  a  judg- 
ment assigned  to  him.  Carpenter:. 
Stilwell,  1 1  N.  Y*  61 ;  Barker  v.  Rem- 
ick,  43K.  H.  238;  Evarts  r.  Georgia. 
18  Vt^  15  ;  McLeod  r\  Haq>er*  43  Mh^. 
42:  Bank  of  Rutland  v.  Parsons,  ii  Vl 
199. 

7.  Bastard  v.  Trutch,  3  A.  k  £.451; 
30  E,  C.  L.  ijt. 

8.  And  is  liable  for  a  failure  ?<itodo 
if  the  plaintiff  is  damaged,  Abbott  - 
Edgerton,  30  Vt.  208;  if  not  so  in 
dursed  the  fact  may  be  shown  br 
parol,  or  if  indorsed,  the  fact  mav  he 
contradicted,  Hester  x'.  Keith,  i  Ala 
316-  Fletcher  i'.  Pratt.  4  Vt.  181; 
Ulrich  :-.   Dreyer,   2    Walts    iP:*.' 

In      Prnnsylvitnia     If      not     ind 
thereon    it    may   be   shown    by  jv 
Hale's   Appeal,  44  Pa.  St.  438;  but  tf 
he  does  indorse,  it  is  conclusive.  Per- 
son's Appeal,  78  Pa.  St.  145.     In  Texai 
the   statute   liability  for    omitting  it, 
is   in  c:ises    where  several    writs  have 
been    received    against    one     person* 
DeWitt  T\  Dunn,     15    Tex.     106     In 
North   Caralt'nttj   the  statute   requin» 
him    to    mark    the   diW  on    which,  the 
writ    was   actually    delivered    to   hin 
Duncan   r.    Philpat,  64    N\  Can  470: 
Hath  way  r»  Freeman,  7  Ired,  (N.  Car  1 
109. 

9.  Ruesel   v.   Hubbard,  6  Barb.  (N 
Y.)  654;  Brier  X'.    Woodbury,    i    Picl., 
(Mass.)  36(1;  or  service  would  be  void 
Wood  V.  Crosby,  2  Hill  (S.  Car.)  5:^ 
Witt  i\  Kaufman,  25  Tex.  Supp.  38^ 


V 


Towen,  Itatiat, 


SHERIFFS. 


•ad  LUbUitiM. 


directed,  it  may  be  amended.^  He  may  justify  under  a  super- 
seded process  if  he  does  not  know  that  it  is  superseded,*  and 
likewise  under  a  paid  process.* 

He  is  hot  liable  for  what  he  has  done  on  an  abandoned 
process.* 

2.  Summons  to  Appear. —  A  sheriff  must  make  a  reasonable 
effort  to  serve  a  summons.* 

8.  Where  Several  Writs. — In  the  absence  of  any  lien  it  is  the 
sheriff's  duty  to  levy  first  the  execution  -first  delivered  to  him 
and  to  apply  the  proceeds  of  the  assets  seized  to  that  execution, 
as  against  such  as  came  into  his  hands  at  a  later  date.S  Where 
the  judgment  is  a  lien,  it  is  the  duty  of  the  sheriff  to  apply  the 
proceeds  to  the  writ  having  the  oldest  lien.'' 


1.  Freeman  on  Executions,  §  65; 
Hearsey  v,  Bradbury,  9  Mass.  95. 

3.  Buffandeau  v,  Edmondson,  17  Cal. 
436;  Spencer  v.  Long,  39  Cal.  700; 
Johnson  v.  Fox,  51  Ga.  270.  Notice  to 
him  must  be  official.  Foster  v,  ^  Wiley, 
27  Mich.  244;  15  Am.  Rep.  185. 

8.  Luddington  v.  Peck,  2  Conn.  701; 
but  if  the  process  is  indorsed  "satis- 
fied" and  he  levies,  he  is  liable.  Bar- 
nard V.  Stevens,  2  Aik.  (Vt.)  429;  16 
Am.  Dec.  733;  and  if  he  knows  that  it 
has  been  paid.  Stanley  v.  Nutter,  16 
N.  H.  22. 

4.  Houseman  v.  Stewart,  28  Ala.  684. 
A  taking  under  a  valid   attachment 

cannot  be  converted  into  a  tort  where 
the  attachment  is  discharged.  In  Wil- 
liams V.  Ives,  25  Conn.  573,  it  was  said 
to  be  the  duty  of  the  sheriff  on  discov- 
ering that  a  writ  valid  on  its  face  was 
issued  without  authority  from  the 
plaintiff,  to  restore  the  property  to  the 
owner,  and  make  a  true  return  of  facts 
on  the  process  to  the  court. 

5.  State  V,  Finn,  87  Mo.  310;  Hey- 
mana  v,  Cunningham,  51  Wis.  506. 

It  is  no  defense  that  the  plaintiff's  at- 
torney did  not,  by  examining  the  pa- 
pers, see  the  sheriff's  neglect.  Ivey  v. 
Colquitt,  63  Ga.  509.  The  sheriff  should 
go  to  the  defendant's  house  to  see 
whether  he  is  absent  or  not.  Hinnan 
V,  Borden,  10  Wend.  (N.  Y.).  367. 
Where  the  statute  provided  that  serv- 
ice should  be  made  at  any  time  before 
the  return  day,  service  on  that  day  was 
held  not  void  but  voidable.  Meisse  v. 
McCoy,  17  Ohio  St.  225;  but  held  void 
in  State  v.  Kennedy,  3  Harr.  (Del.)  22. 

If  the  defendant  is  personally  served 
but  is  mis- named  he  can  only  escape  by 
plea  in  abatement;  but  if  mis-named 
where  a  copy  of  the  writ  is  left  at  hi% 
residence  he  is  not  bound  by  the  judg- 


ment.   Journey  v,   Dickerson,  21  Iowa 
308. 

6.  Hutchinson  v.  Johnson,  i  T.  R. 
729;  Drew  V,  Lajnson,  11  A.  &  £.  537; 
Jones  V,  Atherton,  7  Taunt.  56;  Free- 
man on  Executions,  §  197 ;  Rogers  v, 
Edmunds,  6  N.  H.  70;  Rust  v,  Pritch- 
ett,  5  Harr.  (Del.)  260;  Moore  v.  Fitz, 
15  Ind.  43 ;  Weaver  v.  Wood,  49  Cal. 
297 ;  Asberry  v.  Noland,  2  J.  J.  Marsh. 
(Ky.)  441 ;  Million  v.  Com.,  i  B.  Mon. 
(Ky.)  310;  36  Am.  Dec.  580;  Knox  v. 
Webster,  18  Wis.  406;  86  Am.  Dec. 
779;  May  T».  Buckhannon  River  Lum- 
ber Co.,  70  Md.  448. 

Where  several  persons  apply  to 
sheriff  to  replevy  goods  he  must  ex- 
ercise his  discretion  in  choosing  be- 
tween them.  Kirk  v,  Morris,  40  Ala. 
225. 

7.  Com.  V,  Straton,  7  J.  J.  Marsh. 
(Ky.)  90;  Polk  Co.  V.  Sypher,  17  Iowa 
358;  85  Am.  Dec.  568;  State  v.  Rhyne, 
89  N.  Car.  64;  Freeman  on  Ex.,  §  196; 
but  if  the  creditor  give  him  money 
with  directions  to  apply  it  to  a  junior 
execution  he  must  so  apply  it.  Rudy 
V,  Com.,  35  Pa.  St.  166;  88  Am.  Dec. 
303. 

Where  a  writ  was  given  to  a  deputy 
sheriff  February  4th,  and  return  was 
made  "«»//a  hona^'^  and  a  writ  issued 
to  another  creditor,  which  was  levied 
February  9,  and  money  was  made  on 
it  and  paid  over,  the  sheriff  not  know- 
ing of  the  first  execution,  it  was  held 
that  he  was  not  liable.  Russell  v. 
Lawton,  14  Wis.  202;  80  Am.  Dec.  769. 

Where  the  senior  execution  was 
lodged  in  the  sheriflPs  office  and  en- 
tered in  full  on  his  books,  this  was  held 
notice  to  him  of  such  execution, 
State  r.  Boles,  18  S.  Car.  534;  he  is  not 
liable  to  the  holder  of  a  senior  execu- 
tion   where,    holding    two    writs,    he 
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Where  there  are  conflicting  claims  to  the  fund,  in  many  States 
he  has  the  right  to  bring  the  money  into  court. ^  If  he  under- 
takes to  decide  claims  he  does  so  at  his  peril* 

Where  he  has  several  executions  under  one  of  which  he  has 
levied,  and  such  levy  is  discharged  by  the  plaintiff  in  the  execu- 
tion or  by  payment  of  the  debtor,  he  must  retain  the  property 
and  sell  it  to  satisfy  the  other  executions*^ 

4.  Arreit.* — The  sheriff  cannot  arrest  in  civil  proceedings  with* 
out  a  writ  ;*  and  he  must  exhibit  it  if  requested.^  If  the  defend- 
ant is  misnamed  in  the  writ,  the  sheriff  cannot  arrest  him  f  and 
is  liable  for  arresting  the  wrong  person,  though  he  has  the  same 
name  as  the  defendant.* 


1 


i4 


levies  and  sells  goods  of  the  debtor, 
and  the  senior  creditor  takes  the 
debtor  on  ca.  sa,  and  discharge;^  hi  mi 
Strong  V.   Linn,   5  N.  J.  L.  791^ 

An  officer  receiving  an  execution 
Ikgainst  a  firm  for  an  individunl  debt, 
and  subsequently  one  for  a  partner- 
ship debt,  is  liable  to  the  plaintifT  in 
the  partnership  execution,  if  he  dties 
not  levy  first  for  the  partnership  debt 
after  receiving  instructions  to  do  so* 
Trowbridge  v,  Cushman,  24  Pick. 
(Mass.)  310. 

1,  Stebbins  v.  Walker,  14  N.  J,  L. 
90;  Whitaker  v,  Petway,  4  Ired.  (N. 
Car.)  182.  If  he  pays  according  to 
terms  of  adjudgment  of  court  he  U 
protected.  Hill  v,  Rasicat,  34  Minn. 
270. 

a.  McComb  V.  Read,  28  CaL  381; 
87  Am.  Dec.  115.  An  officer  attach  mg 
property  satisfied  therewith  a  judg- 
ment fraudulently  obtained,  contrary 
to  the  instructions  of  a  subsequent  at- 
taching creditor,  by  which  means  the 
subsequent  attaching  creditor  Umt  bis 
debt.  Heid^  that  the  officer  was  liable. 
Fairfield  v.  Baldwin,  12  Pick,  (Mass.) 
388. 

A  belief  by  the  officer  that  be  had 
already  levied  the  senior  execution  on 
sufficient  property  is  no  excuse  for 
paying  over  funds'.  Ohlson  v.  Pierce, 
55  Wis.  207. 

If  he  applies  proceeds  to  a  senior 
execution  which  by  a  private  arrange- 
ment between  the  parties  has  been 
paid,  he  is  not  liable  to  a  claimant  un- 
der a  junior  execution.  Burnett  t\ 
Gentry,  32  S.  Car.  597. 

S.  Leach  v.  Pine,  41  111.  66;  S9  Am. 
^^c.  375.  But  if  there  are  several 
attachments  and  the  officer  neglects 
to  levy  in  any  suit  by  the  last 
attaching  creditor  against  the  ollUer, 
the  officer  may  show  as  a  defense  that 


the  judgment  of  the  prior  attaching 
creditors  to  whoin  he  is  liable,  would 
absorb  the  whole  value  of  the  goods. 
Commercml  Bank  v.  Wilkin*,  9  Me. 
2H1  Smith  V,  llogan,  4  Ala.  93. 

4.  Where  the  sheriff  is  directed  to 
arrest  the  defendant  on  civil  proceJ* 
authorizing  it,  and  neglects  to  arrest* 
though  he  might  do  so  if  he  acted  with 
due  diligence,  he  is  liable  to  the  plain- 
tiff. Deliesshire  T^  King,  Harp.  (S. 
Can)  357;  Goodrich  i'.  Starr,  18  Vt 
227;  Murphy  v.  Troutman,  5  Jones 
(N.  Car.)  379- 

5.  Hall  r.  Roche,  8  T.  R.  187* 

6.  Com,  V.  Field,  13  Mass.  321.    . 

7.  Wilkes  r.  Looch,  2  Taunt.  399; 
Keiley  v*  Lawrence,  10  Jur.  N,  S, 
636;  as,  if  Dartiel  S.  G.  is  arrested  oa 
process  against  Samuel  S.  G^  Gum- 
aey  v.  Lovel,  9  Wend.  (N.  Y.^  319; 
unless  he  is  known  by  either  naroe, 
Griswold  t'.  Sedgwick,  1  Wend.  (N.  Y-^ 
132:  Mead  V.  Haws,  7  Cow.  (N.  Y.) 
332  ;  but  misnomer  in  an  execuiinn, 
if  personal  service  of  original  writ,  in 
which  same  misnomer  appeared,  wis 
had  on  the  defendant,  does  not  affect 
the  officer.  Smith  t*.  Bowker,  i  Mali. 
76;    Crawford   v.   Satchwell»    Strange 

8.  Hallowell,  etc..  Bank  r.  Hownrd. 
14  Mass.  184.  If  he  arrests  the  de- 
fendant on  valid  process  he  may  de- 
tain him  on  other  wnt;^  in  his  bands. 
Hooper  r.  Lane,  3  Jur.  N.  S.  io2(?: 
but  one  arrested  on  invalid  proce>- 
cannot  be  served  with  other  baihMc 
process  at  the  suit  of  the  same  plain- 
tiff,  while  in  custody  on  that  illeg:'' 
arrest.  Pelletier  v.  Wash.  Bank,  : 
Gratt.  (Va.)  391. 

An  officer  arresting  a  man  for  crime 
may  make  searches  of  money  or  other 
^rttcles  of  value  found  upon  the  prt>* 
oner,  by  means  of  which,  if  left  in  liJ^ 


534 


Fovflpii  DutioBy 


SHERIFFS. 


and  LUlimti«u 


5.  SiQajpe.^ — Apart  from  any  peremptory  provision  of  statute, 
the  sheriff,  where  a  defendant  in  custody  on  civil  process  es- 
capes, is  liable  to  the  plaintiff  to  the  extent  of  the  value  of  such 
custody.* 


possession,  he  might  procure  his  es- 
cape, and  will  not  be  liable  in  so  doing 
if  he  acts  in  good  faith  for  his  own 
safety  or  that  of  the  public,  or  from  a , 
regard  for  the  security  of  the  prisoner. 
Closson  V.  Morrison,  47  N.  H.  482. 

The  officer  has  a  right  to  tie  a  pris- 
oner if  he  believes  it  necessary  to  se- 
cure him.  State  v,  Stalcup,  a  Ired. 
(N.  Car.)  50. 

BaU.— By  St.at.  23,  Hen.  VI,  ch.  9, 
which  is  part  of  the  common  law  in 
the  United  States^  sheriffs  were  com- 
pelled to  admit  to  bail  upon  reasonable 
surety,  persons  in  custody  by  force  of 
writ  on  mesne  process,  and  taking  this 
bond  was  a  defense  to  a  motion  for  an 
attachment  for  not  having  the  body  on 
the  return  day.  Rex  v.  Sheriff,  7  T. 
R.  259;  Hill  V.  Bolt,  4  T.  R.  352.  If 
sufficient  bail  is  offered  the  sheriff  must 
accept  it,  and  is  liable  if  he  does  not, 
Creswell  v,  Houghton,  6  T.  R,  355; 
Gibbs  V.  Rdndlett,  58  N.  H.  407;  but 
he  is  not  obliged  to  travel  around  with 
the* prisoner  to  procure  bail.  Page  v. 
Staples,  13  R.  I.  306. 

Under  the  above  statute  he  must 
have  taken  two  sureties,  Rex  v.  Sheriff 
of  London,  2  Bing.  227;  Long  v,  Bil- 
lings, 9  Mass.  479;  Rice  v,  Hosmer,  12 
Mass.  129;  Lane  v.  Smith,  a  Pick. 
(Mass.)  281 ;  to  a  contract  under  seal, 
Peyton  v,  Mosely,  3  T.  B.  Mon.  (Ky.) 
80.  ~  If  he  takes  the  sureties  required 
and  they  are  good  at  the  time,  but 
afterwards  become  insolvent,  he  is  not 
liable.  Rice  v,  Hosmer,  12  Mass.  127; 
Stevens  v.  Boyce,  9  Johns.  (N.  Y.) 
292 ;  Sherwood  v.  Pearl,  i  Tyler  (Vt.) 
314;  Bradt  v.  Holden,  12  R^l.  335. 

If  the  statute  requires  it  to  run  to 
sheriff,  it  is  void  if  it  runs  to  the  dep- 
uty. Conant  v.  Sheldon,  4  Gray 
(Niass.)  300;  Smith  v,  Adams,  12  Met. 
(Mass.)  564;  Rogers  v.  Reeve,  i  T. 
R.  422.  In  some  States,  by  statute, 
bail  may  be  given  by  sureties  indors- 
ing their  names  on  the  writ,  Jacobs  v, 
Stevens,  57  N.  H.  610;  Stoughton  v. 
Barrett,  20  Vt  385.  The  sheriff,  if  he 
allows  the  debtor  to  depart  on  receipt 
of  an  undertaking  not  recognized  by 
statute,  is  liable  for  an  escape,  Fuller 
V.  Prest,  7  T.  R.  109;  Rogers  r. 
Reeves,  1  T.  R.  418;  and  if  the  sheriff. 


for  such  reason,  is  compelled  to  pay 
the  debt  he  cannot  recover  monej'  so 
paid.  Pitcher  r.  Bailey,  8  East  171. 
The  officer  is  bound  to  make  diligent 
search  for  the  body  and  property  of 
the  debtor,  when  the  execution  is  de- 
livered to  him,  though  bail  has  been 
given.  Kidder  v.  Parlin,  7  Me.  80. 
Unless  his  return  shows  this,  the  bail 
will  not  be  charged,  Rowell  v.  Hoit,  8 
N.  H.  38;  and  this  return  cannot  be 
made  until  the  return  day.  Niles  v. 
Field,  2  Met.  (Mass.)  327;  Bull  v. 
Clarke,  2  Met.  (Mass.)  587. 

Bpeolal  Ball.  —  In  some  States  the 
sheriff  is  liable  as  special  bail  if  he  al- 
lows an  arrested  debtor  to  depart,  and 
bail  is  not  given  or  justified  or  the  sig- 
nature of  a  surety  is  forged.  Metcalf 
V.  Stryker,  31  Barb.  (N.  Y.)  62;  Hart 
V,  Lanier,  3  Hawks.  (N.  Car.)  244; 
Gray  v.  Hoover,  4  Dev.  (N.  Car.)  445 ; 
Townsend  v,  Stoddard,  26  Ga.  430; 
Marsh  v.  Bancroft,  i  Met.  (Mass.)  497. 
It  has  been  held  that  a  sheriff,  for  not 
taking  bail  for  a  person  notoriously 
insolvent,  before  allowing  him  to  de- 
part, was  only  liabM  in  nominal  dam- 
ages. Eaton  V.  Ogier,  2  Me.  46; 
Weld  V.  Bartlett,  10  Mass.  470.  As  to 
special  bail  the  sheriff's  powers  are 
commensurate  with  that  of  any  bail, 
and  he  may  arrest  the  defendant 
Bronson  v.  Noyes,  7  Wend.  (N.  Y.) 
188;  Brady  v.  Brundage,  59  N.  Y.  310. 
If  an  arrest  is  unauthorized,  no 
action  will  lie  for  neglecting  to  take 
sufficient  bail.  Mason  v.  Hutchings, 
ao  Me.  77.  And  see  generally  Arrest, 
vol.  1,  p.  719;  Bail,  vol.  2,  p.  i. 

1.  See  also.  Escape,  vol.  6,  p.  844. 

a.  State  V.  Falls,  63  N.  Car.  188; 
Faulkner  v,  Bartley,  6  Ark.  150;  State 
V.  Baden,  11  Md.  317;  Crawford  v. 
Andrews,  6  Ga.  244 ;  Chase  v.  Keyes, 
2  Gray  (Mass.)  214;  Hootman  v, 
Shriner,  15  Ohio  St.  43 ;  Arden  v. 
Goodacre,  11  C.  B.  883;  McRae  v. 
Clarke,  L.  R.,  i  C.  P.  403.  If  the  de- 
fendant is  in  custody  on  mesne  pro- 
cess, the  plaintiff  must  prove  an 
indebtedness;  and  this  is  not  main- 
tained by  evidence  of  a  claim  barred 
by  the  Statute  of  Limitations.  Slocum 
V.  Riley,  145  Mass.  370. 

Insolvency  of  the  debtor  is  not  a  bar, 
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At  common  law,  in  case  of  a  voluntary  escape,*  the  defendant 
was  discharged  and  the  sheriff  became  liable  to  the  plaintiff  for 
the  debt.*  If  the  escape  was  negligent  or  involuntary  and  the 
debtor  was  in  custody  before  action  was  brought  by  the  plaintilf 
against  the  sheriff,  such  recaption  was  a  bar.^ 

It  is  no  defense  that  the  jail  is  out  of  repair;'*  that  there  is  no 
jail,*  or  that  he  used  due  care  in  keeping  the  prisoner  ;^  but  it  is 
a  defense  that  the  process  on  which  the  defendant  is  held  is 
void,''  or  that  the  escape  was  caused  by  the  act  of  the  plaintiff  or 
his  attorney.* 

6.  Attachment  and  Execution — a.  In  General. — The  sheriff  is 
bound  to  act  with  diligence^  on  receipt  of  process,  and  execute  it 


Wolverton  v.  Com.,  7  S.  &  R.  (Pa.) 
273;  Currie  v.  Worthy,  3  Jones  (N. 
Car.)  315;  but  is  admissible  m  mitiga- 
tion, Barnes  v.  Willett,   35  Barb.   (N. 

Y.)  514. 

In  New  fork,  when  the  sheriff  be- 
comes liable  as  special  bail,  insolvency 
of  the  debtor  is  not  admissible  in 
mitigation. 

If  the  debtor  is  insolvent,  damages 
can  be  only  nominal.  Hotchkiss  v. 
\V  bitten,  71  Me.  577. 

1.  If  on  mesne  process,  the  sheriff 
could  have  recaptured  him,  Atkin- 
son V.  Matteson,  2  Term  Rep.  172 ; 
Lewis  V.  Morlan,  2  B.  &  A.  56;  and 
if  he  had  the  defendant  at  the  return 
day  of  the  writ,  it  was  sufficient. 
Stone  r.  Woods,  5  Johns.  (N.  Y.),i85. 

2.  Hopkinson  v.  Leeds,  78  Pa.  St. 
396;  Lash  T'.  Ziglar,  5  Ired.  (N.  Car.) 
702;  Sheriff  of  Essex  Case,  Hob.  202; 
Stone  V.  Wilson,  10  Gratt.  (Va.)  529; 
and  no  defense  that  the  defendant 
returned  into  custody  and  was  in  court 
on  return  day,  U.  S.  v.  Brent,  i 
Cranch  (C.  C.)  525;  or  that  the  de- 
fendant's discharge  was  ordered  by  a 
court  not  having  jurisdiction,  Schafrer 
V.  Riseley,  44  Hun  (N.  Y.)  6;  other- 
wise if  the  court  had  jurisdiction. 
Hathaway  v.  Holmes,  i  Vt.  405.  After 
a  voluntary  escape  the  sheriff  could 
not  retake  him  on  that  writ,  Atkinson 
V.  Jameson,  5  T.  R.  25;  if  the  defendant 
voluntarily  returned  to  the  sheriff,  the 
plaintiff  might  siie  the  sheriff  for  the 
escape  or  affirm  the  original  commit- 
ment. Browning  ?'.  Rittenhouse,  38 
N.  J.  L.  279;  James  v.  Pierce,  2  Lev. 
132;  Rawson  v.  Turner,  4  Johns.  (N. 
Y.)  469;  and  opposing  a  debtor's  dis- 
charge in  insolvency  would  show  an 
election  to  affirm  and  discharge  the 
sheriff.  Dash  v.  Van  Kleeck,  7  Johns. 
(N.  Y.)  477;  5  Am.  Dec.  291;  contra. 


Currie  v.  Worthy,  3  Jones  [N,  Car ) 
315;  Hopkinson  t-.  Leeds,  9  Phibi. 
(Pa.)  5 ;  insMslvency  of  debtor  no  de- 
fense for  sheriff  in  voluntary  e»cjipe& 
Hopkinson  x\  Leeds,  78  I'a.  St.  396; 
State  V.  Hamilton,  33  Ind.  502. 

3.  Chambers  v.  Gambler,  1  Comjns 
554;  Adams  r.  Turrentine,  8  Ired. 
(N.  Car.)  147;  Ballou  t,  Kip^  7  Johns. 
(N.  Y.)  171;;  Stone  v.  Wilson,  id 
Gratt.  (Va.)^s29. 

4.  Kepler  v.  Barker,  13  Ohio  St 
177;  Smith  T'.  Hart,  j  Brev.  146;  Sir 
maker  v.  Marriott,  5  Gitl  &:  ].  fMd.; 
406;  Richardson  t\  Spencer.  6  Ohio 
13;  Brown  Co.  v.  Butt,  2  Ohio  34S.' 

6.  Hall  V.  Hall,  i   Root  fConn.)  124. 

6.  State  XK  MulJef),  50  Ind.  598. 

7.  Bensel  i.  Lynch,  44  N.  Y.62; 
Hitchcock  t\  Baker,  2  Allen  (Massj 
431;  Gorton  r.  Frizzell,  3o  III.  291; 
Borrodaile  r.  Leek. 9  Barb,  (N.  Y.|6ii; 
Governor  ?-,  StHblinfj,  2  Blackf.  (fnd.. 
24;  but  not  where  it  is  merelv  void- 
able, Renick  v.  Orifer,  4  Bosw.'(X.YJ 
384;  Howard  i\  Cniwford,  15  Ga,  423* 

8.  Dexter  z\  Adams,  2  Den.  (N.  Y.J 
646;  Van  Wormer  v.  Van  Woust,  10 
Wend.  (N.  Y.)  356;  Noble  r,  Beattv, 
4  Bibb   (Ky.)  507, 

9.  As  to  due  diligence.  ?ee  Adam?  v. 
White,  2  Ala,  37;  Hallett  xk  L«,  % 
Ala.  28;  Andrews  v.  Keep^  3S  Ala. 315; 
Finnigan  v.  Jarvis,  8  U.  C,  Q^  B.  Jio; 
Harris  v.  Murfree,  54  Ala.  !^!  ;  as  to 
diligence.  Hunter  v.  Phillips.  56  Ga. 
634;  Wakefield  v.  Moore,  t^^,  Ga.  265; 
Henry  v.  Com.,  J07  Pa.  St,  -^fii ;  &b  10 
active  diligence,  Harwell  t^,  Worslmm. 
2  Humph,  (Tenn.)  534;  37  Am,  Dfc, 
572;  as  to  diligence  such  "as  a  reason- 
able man  would  eierci&e,''  Crosby  r. 
Hungerford.  v)  Iowa  712;  as  to  utmost 
expedition,  Lindsav  xk  Armfield,  J 
Hawks  (N.  Car) '548;  14  Am.  Dec. 
603;  as  to   reasonable  diligeiict,  Har- 
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according  to  its  terms,  in  the  absence  of  instructions.*  If  the 
commands  of  the  writ  are  general  and  the  plaintiff  gives  special 
instructions,  these  should  be  followed.*  If  no  special  instructions 
are  given,  he  should  still  make  reasonable  search  and  inquiry  for 
the  defendant  or  his  property.*  It  is  no  excuse  that  the  plaintiff 
did  not  inform  him  of  property.*  But  if  he  has  a  reasonable 
doubt  of  the  defendant's  title,  he  may  require  a  bond  of  indemnity 
before  proceeding,*  and  where  he  has  this  doubt  he  should  notify 


grave  v.  Pertrod,  i  III.  401;  12  Am. 
Dec.  201;  Dunlap  r.  Berry,  5  III.  327; 
39  Am.  Dec.  413;  as  to  ordinary  dili- 
gence. Green  xk  Lowell,  3  Me.  373; 
Barnes  v.  Thompson,  2  Swan  (Tenn.) 
313;  as  to  strict  degree  of  diligencp, 
McKinney  v.  Craig,  4  Sneed  (Tenn.) 
577;  to  use  all  reasonable  endeavors.. 
Ashby  V.  Gill,  14  B.  Mon.  (Ky.)  20. 
He  18  to  act  in  each  case  honestly  and 
diligently,  but  with  due  regard  to  his 
other  duties.  If  he-  has  been  required 
to  make  all  possible  eflFort  in  one  case, 
he  might  lose  the  opportunity  of  exe- 
cuting every  other  process  in  his 
hands ;  the  uict  that  the  defendant  has 
property  does  not  alone  fix  the  sheriff 
with  liability  for  a  failure  to  act,  if  he 
has  been  diligent  in  searching  for  i(. 
Barnes  v.  Thompson,  2  Swan  ^  (Tenn.) 

3«3- 

1.  In  the  New  England  States  the 
sherifT  is  not  required  to  attach  on 
mesne  process  unless  directed  by  the 
plaintiff  to  do  so.  Smith  v,  Judkins,  60 
N.  H.  127;  Hubbel  v.  Kingman,  52 
Conn.  17;  Palmer  v,  Gallup,  16  Conn. 
556;  in  Maine  not  unless  so  directed  in 
writing,  Betts  v.  Norris,  15  Me.  468; 
Kimball  v,  Davis,  19  Me.  310;  Connor 
v.  Madden,  57  Me.  410;  and  this  writ- 
ing may  be  quite  informal.  Abbott  v, 
Jacobs,  49  Me.  319.     Elsewhere  in  the 

United  States  if  the  writ  clothes  him 
with  authority  and*  the  circumstances 
of  the  case  permit,  it  is  his  duly  to 
attach  without  special  instructions  to 
do  so,  Ransom  t^  Halcott,  18  Barb. 
(N.  Y.)  56 ;,  afler  the  writ  has  been  de- 
livered to  him — he  cannot  attach  be- 
fore, Wales  V.  Clark,  43  Conn.  183; 
Seibcr  v.  Switzer,  35  Ohio  St.  661 ;  but 
in  JNew  England  if  he  has  attached 
without  instructions  the  attachment  is 
good,  and  he  is  bound  to  hold  it  and 
levy  the  execution  on  it,  Davis  v. 
Richmond,  14  Mass.  473;  Start  v, 
Sherwin,  i  Pick.  (Mass.")  521. 

2.  Unless  they  are  likely  to  harass 
the  debtor  and  there  is  other  property'. 
Waples  on  Attachment.     If  directed  to 


attach  specific  property,  he  must  do  so, 
unless  in  a  case  where'he  has  a  right  to 
demand  indemnity  as  a  perquisite, 
Perkins  v.  Pitman,  34  N.  H.  261;  and, 
if  no  question  of  indemnity  arises,  he  is 
liable  for  not  levying  unless  he  can 
prove  that  the  defendant  did  not  own 
the  property  or  that  it  was  not  sub- 
ject to  levy.'  People  v.  Palmer,  46  III. 
398;  95  Am.  Dec.  418;  Hunter  v,  Mad- 
dox,  I  Hann.  N.B.  162;  Marshall  v. 
Simpson,  13  La.  Ann.  437;  Levy  v. 
Shockley,  29  Ga.  710 ;  West  v.  St.  John, 
63  Iowa  287. 

8.  Albany  City  Bank  v.  Dorr,  Walk. 
(Mich.)  318;  State  v,  Fitzpatrick,  6 
Mo.  185;  Green  v.  Lowell,  3  Me.  373; 
Henry  v.  Com.,  107  Pa.  St.  361;  Ford 
V,  Dyer,  26  Miss.  243;  Taylor  v.  Wimer, 
30  Mo.  129;  Quotation,  Freeman  on 
Executions,  vol.  2,  252. 

4.  Albany  City  Bank  v.  Dorr,  Walk. 
(Mich.)  317;  Vance  v.  McNairy,  3 
Yerg.  (T^nn.)  171;  Cases,  Freeman  on 
Executions,  ^  252.  But  if  the  plain- 
tiff does  so  inform  him,  the  failure 
to  act  at  once  raises  a  presumption  of 
negligence  against  him,  Kimball  v, 
Davis,  19  Me.  310;  Hunter  v.  Phillips, 
56  Ga.  634;  Smith  v.  Judkins,  60  N.  H. 
127;  Tucker  v,  Bradle3',  15  Conn.  46; 
and  attaches  a  stricter  liability.  Jen- 
kins V.  Troutman,  7  Jones  (N.  Car.) 
169. 

'  5.  See  Indemnity  Contracts,  vol. 
10,  p.  402.  And  its  refusal  by  the  plain- 
tiff in  such  cases  will  warrant  the  offi- 
cer in  not  seizing  or  holding.  Freeman 
on  Executions,  f  275.  At  common  law, 
when  the  officer  had  doubts  of  the  de- 
fendant's title  to  the  property,  the  re- 
turn day  of  the  writ  was  extended  until - 
the  plaintif!^  gave  the  officer  a  bond  of 
indemnitj'.  Freeman  on  Executions,  ^ 
254;  and  where  there  are  several  writs 
and  some  of  the  defendants  will  not 
furnish  indemnity,  only  those  who  com- 
ply have  their  liens  preserved.  Bur- 
nett 1;.  Handley,  8  Ala.  685;  Smith  v. 
Osgood,  46  N.  H.  178;  Davidson  v. 
Dallas,  8  Cal.  328;  Griffin  z\  Hasty,  94 
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the  plaintiff  so  that  a  bond  may  be  given.^  Indemnity  is  implied 
from  directions  to  serve  in  a  particular  manner,*  The  sheriflF  may 
show,  as  a  defense  for  not  levying,  notwithstanding  the  bond,  that 
the  property  belonged  to  a  third  person.^ 

If  he  seizes  property  of  a  third  person  where  the  writ  does 
not  run  against  it,  generally  he  becomes  at  once  a  trespasser, and, 
in  the  absence  of  a  statute,  the  owner  may  sue  him  at  once,* 


N.  Car.  4^8.  In  Marsh  v.  Gold,  2  Pick. 
(Mass.)  289,  the  court  by  Parker,  C.  J., 
said:  *'An  officer,  called  upon  to  serve 
a  precept  either  by  attaching  propert3' 
or  arresting  the  person,  if  there  be  any 
reasonable  grounds  for  doubting  his  au- 
thority to  act  in  any  particular  case, 
has  the  right  to  ask  for  indemnity.  He 
is  not  obliged  to  serve  process  ia  civil 
actions  at  his  own  peril  when  the  plain- 
tiiT  in  the  suit  is  present,  atid  may  take 
the  responsibility  upon  himself.  It  has 
been  decided  that  the  sheriff  has  a  right 
to  require  indemnity  of  the  creditor 
when  he  shall  be  directed  to  attach 
chattels,  the  title  to  the  property  in 
which  may  be  questionable.  Marshall 
V.  Hosmer,  4  Mass.  63.  The  same  rule 
exists  when  the  sheriff  shall  be  directed 
to  arrest  the  body  of  anj'  one,  'and  he 
has  reasonable  doubts  of  the  identity 
of  the  person.  There  can  be  no  reason 
why  the  same  principle  should  not  apply 
where  there  may  be  doubts  of  the  lawful- 
ness of  the  arrest  on  other  grounds.  The 
cases  cited  to  show  the  illegaHty  of  this 
promise  show  satisfactorily  that  a  con- 
tract entered  into  with  an  officer  to  in- 
demnify him  against  the  consequences 
of  a  breach  of  official  duty  is  void  ;  but  it 
is  no  breach  of  official  duty  for  an  officer 
to  hesitate  to  serve  civil  process  where 
his  proceedings  may  make  him  a  tres- 
passer until  he  shall  have  security  of 
indemnification  from  the  creditor.  Ac- 
tions have  frequently  been  maintained 
upon  such  contracts  and  they  are 
neither  immoral,  unjust,  nor  illegal  in 
any  respect." 

i.  Sage  V,  Dickenson,  33  Gratt. 
(Va.)  361  ;  State  v,  Langdon,  57  Mo. 
353.  Where  the  officer  levied  with  notice 
oiTan  adverse  claim,  under  promise  of  in- 
demnity, he  is  liable  for  the  property, 
if  it  belonged  to  the  defendant,  al- 
though no  indemnity  is  given,  if  he 
did  not  demand  it.  Miller  v.  Com.,  5 
Pa.  St.  294 ;  and  on  grounds  stated  in 
the  text  he  may  refuse  to  proceed  with- 
out bond  even  after  levy.  Smith  v. 
Osgood,  46  N.  H.  178;  Jessop  v.  Brown, 
2  Gill  &  J.  (Md.)  404;  Patterson  v. 
Anderson,  40  Pa.  St.  359;  80  Am.  Dec. 


579;  Hamblet  v,  Herndon,  3   Humph. 
(Tenn.)    34;    Com.    v.    Watmough,   6 
Whart.  (Pa.)  117;  Com.  v.* Vandyke, 57 
Pa.  St.  34. 
2.  Ranlett  v.  Blodgett,  17  N.  H.  29S; 

43  Am.  Dec.  603;  contra^  State  v. 
Koontz,  83  Mo.  323;  Corson  v.  Hunt, 
14  Pa.  St.  510;  53  Am.  Dec.  568;  Stone 
V,  Pointer,  5  Munf.  ( Va.)  287;  and,  un- 
less objected  to  at  the  time,  is  sufficient 
to  oblige  him  to  pursue  the  plaintiffs  in- 
structions. Mullings  V.  Bothwell,  29 
Ga.  706;  Levy  v.  Shockley,  29  Ga.  710. 
There  is  no  implied  indemnity  if  the 
process  is  given  to  him  without  in- 
structions how  to  serve.  Nelson  v. 
Cook,  17  111.  443;  Weld  v.  Chad- 
bourne,  37  Me.  221. 

S.  Freiberg  v,  Johnson,  71  Tex.  55S; 
Com.  V.  Vandyke,  57  Pa.  St.  34; 
contra^  Evans  v.  Thurston,  53  Iowa 
122;  Harrison  v.  Allen,  40  N.  J.  L. 
556;  State  V,  Sandlin,  44  Ind.  504. 

Where  the  officer  took  a  bond  of  in- 
demnity, it  was  held  that  he  wa& 
estopped  from  alleging  the  exemption 
of  property  inventoried  by  him.  Baker 
V.  Brintnall,  52  Barb.  (N.  Yr)  188. 

See  also,  on  the  general  subject.  In- 
demnity Contracts,  vol.  10,  p.  402. 

4.  State  V,  McBride,  81  Mo.  349; 
Rhodes  v,  Patterson,  3  Cal.  469:  James 
V.  Thompson,  12  La.  Ann.  174;  Lentz 
V.  Chambers,  5  Ired.  (N.   Car.)    587; 

44  Am.  Dec.  63;  Siedenbach  v,  Riley. 
36  Hun  (N.  Y.)  211;  Hanchett  v,  Wil- 
liams, 24  111.  App.  56;  Walcot  V.  Porac- 
roy.  2  Pick.  (Mass.)  I2i;  Grinnel  v, 
Phillips,  I  Mass.  530;  O wings  v.  Frier, 
2  A.  K.  Marsh.  (Ky.)  268;  12  Am.  Dec. 
393;  Jamison  v,  Hendricks,  2  Blackf. 
(Ind.)  94;  18  Am.  Dec.  131;  Philipw  r. 
Harris,  3  J.  J.  Marsh.  (Ky.)  122;  19 
Am.  Dec.  166;  Sanders  v.  Chandler, 
26  Minn.  273.  In  Minnesota  it  was 
held  that  he  was  not  liable  until  after 
the  claim  was  made  and  a  reasonable 
time  had  elapsed  for  the  plaintiff  to 
furnish  indemnity.  Williams  v.  Mc- 
Grade,  13  Minn.  174;  and  that  in  a  suit 
against  him,  he  could  make  his  indem- 
nities co-defendants.  Lesher  i'.  Get- 
man,  30  Minn.  321. 
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generally  without  demand.^  He  may  show,  however,  if  the 
third  person  acquired  title  from  the  defendant  in  the  at- 
tachment suit  or  in  the  execution,  that  the  transfer  was-  a 
fraud   as  to  creditors  of  the  defendant,*  or  that  goods  of  the 


The  sheriff  would  be  liable  where  he 
completed  a  levy  made  by  his  predeces- 
sor. Freeman*  v.  Apple,  99  Pa.  St. 
361;  or  where,  property  having  been 
delivered  to  him  bj'  his  predecessor,  he 
refuses  to  deliver  it  to  the  owner  on  de- 
mand.    Vaughn   v.    Allgaier,   27   Mo. 

App.  523- 

He  may  seize  the  whole  property 
on  a  writ  against  one  tenant  in  com- 
mon, Veach  v.  Adams,  51  Cal.609;  but 
he  cannot  sell  the  whole  property, 
Bemal  v.  Hovious,  17  Cal.  541 ;  Shep- 
pard  V,  Shelton,  34  Ala.  65a ;  Heald  v, 
Sargeant,  15  Vt.  506;  and  he  cannot 
seize  and  sell  partnership  property  on 
process  against  an  individual  partner. 
Bogue  V,  Stell,  i  Phila.  (Pa.)  90;  Ser- 
rine  v.  Briggs,  31  Mich.  443. 

The  clkimant  has  this  right  of  ac- 
tion in  many  States  whether  he  ap- 
peared in  the  attachment  proceedings 
to  protect  his  property  or  not,  Trie- 
ber  r\-  Blocher,  10  Md.  14 ;  or  whether 
he  demanded  a  release  of  property  or 
not,  Bodega  v,  Perkerson,  60  Ga.  516; 
Shuff  r.  Morgan,  9  Mart.  (La.)  593; 
and,  in  some  cases,  even  though  he 
has  receipted  for  or  given  a  delivery 
bond  for  the  property,  Turner  v, 
Lytte,  59  Md.  199 ;  Johns  v.  Church, 
12  Pick.  (Mass.)  557;  23  Am.  Dec.  651; 
Williams  v.  Morgan,  50  Wis.  548; 
Morse  v,  Hurd,  17  N.  H.  246;  Carpen- 
ter v.  Dresser,  72  Me.  377;  39  Am.  Rep. 

337. 

In  many  States,  when  a  claimant  ap- 
pears, a  method  is  provided  by  stat- 
ute for  determining  rights,  and,  if  the 
decision  is  against  the  claimant,  the 
officer  is  not  liable  for  proceeding 
with  his  levy,  although  the  claimant 
was  the  real  owner.  Capital  Lumber- 
ing Co.  V,  Hall,  9  Oregon  93 ;  Schroe- 
der  V.  Clark,  18  Mo.  184;  Cassell  v. 
Williams,  12  111.  387;  Patty  r.  Mans- 
field, 8  Ohio  370 ;  Zacharias  v,  Totton, 
qoPa.  St  ^86;  Philips  v.  Harriss,  3  J. 
J.  Marsh.  (Ky.)  122;  79  Am.  Dec.  166. 

In  other  States  the  determination  as 
to  the  claimant's  title  does  not  con- 
clude the  claimant,  but  justifies  the 
officer  in  not  proceeding  unless  he  ob- 
tains indemnity.  Piatt  v.  Sherry,  7 
Wend.  (N.  Y.)  2-^6;  Curtis  v.  Patter- 
son, 8  Cow.  (N.  Y.)  67;  Strong!'.  Pat- 


terson, 6  Cal.  237;  Perkins  v.  Thorn - 
burgh,  10  Cal.  189. 

Under  many  of  these  statutes,  the 
claimant  is  free  to  resort  to  his  com- 
mon-law remedies,  and  cannot  be  com- 
pelled to  submit  his  claim  to  be  inves- 
tigated by  the  statutory  method. 
>foore  V,  Samuel,  13  Tex.  120;  Steele 
V,  Farber,  37  Mo.  71 ;  Jones  v,  Wilson, 
16  Ohio  St.  430;  Pike  v.  Colvin,  67  111. 
227. 

In  some  States  the  officer  may  be- 
gin proceedings  and  compel  the  claim- 
ant to  try  title  in  the  manner  provided 
by  the  statute.  Philips  t^  Harriss,  3 
J.  J.  Marsh.  (Ky.)  122;  19  Am.  Dec. 
x66;  State  v.  Sandlin,  44  Ind.  504.  In 
Ohio  if  the  proceeding  is  begun  by  the 
officer  and  found  against  the  claimant 
it  does  not  bar  him  from  suing  the 
officer.     Tones  v,  Carr,  16  Ohio  St.  420. 

1.  Bouiivare  v.  Craddock,  30  Cal. 
190;  Moore  v.  Murdock,  26  Cal.  5x4; 
Woodbury  v.  Long,  8  Pick.  (Mass.) 
543;  19  Am.  Dec.  545;  Owings  v. 
Frier,  2  A.  K.  Marsh.  (Ky.)  268;  13 
Am.  Dec.  393;  Jamison  v.  Hendricks, 
2  Blackf.  (Ind.)  94;  18  Am.  Dec.  131 ; 
but  where  the  property  was  in  posses- 
sion of  the  defendant  in  the  writ  in 
the  attachment  suit,  a  demand  was 
held  necessary.  Killey  v,  Scannell,  12 
Cal.  73. 

2.  Pease  V.  Anderson,  44  111.  218; 
Rinchey  v.  Stryker,  31  N.  Y.  140; 
Bolander  v,  Genbry,  36  Cal.  105; 
Ellassar  v.  Hunter,  26  Cal.  279;  and  he 
need  not  first  have  the  transfer  set 
aside.  State  v»  McBride,  81  Mo.  349; 
Pierce  v.  Hill,  35  Mich.  194 ;  24  Am. 
Rep.  541 ;  Harris  v,  Williams,  51  Cal. 
528;  but  if  he  has  taken  it  under  an 
order  of  attachment  in  proceedings 
which  are  discharged  he  cannot  then 
defend  his  seizure  on  the  ground  that 
the  transfer  to  the  holder  from  whom 
he  took  it  was  fraudulent.  Simpson 
z\  Voss,  31  Kan.  227.  He  must  show 
that  the  process  is  regular,  Noble  r. 
Holmes,  5  Hill  (N.  Y.)  194;  Thorn- 
burgh  V,  Hand,  7  Cal.  554;  Mathews  v. 
Densmore,  43  Mich.  461 ;  Williams  v, 
Eikenberry,  25  Neb.  721;  White  f. 
Jones,  38  111.  159;  Hines  v.  Chambers, 
29  Minn.  7;  Hornberger  v.  Branden- 
berg,  35  Minn.  401 ;  Newton  r.  Brown, 
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third  person    were  fraudulently  intermingled  with  the  debtor's 
goods.^ 

If  he  levies  on  exempt  property,  his  liability  varies  in  different 
States.  In  some  he  is  justified  until  claim  of  execution  is  made, 
and,  if  the  defendant  does  not  claim  his  privilege,  the  sheriflf  must 
levy,*  while  in  others  he  must  take  notice  of  executions,^  and  in 
others  he  must  inform  the  debtor  of  his  privilege  and  give  him  a 
chance  to  select.* 


2  Utah  126;  if  levied,  an  execution 
must  show  a  valid  judgment  as  well  as 
execution,  Ford  v.  McMaster,  6  Mont. 
340;  Tansen  v.  Acker,  23  Wend.  (N. 
y.)  480;  the  officer  must  show  the  in- 
debtedness of  the  defendant,  Damon  v. 
Bryant,  2  Pick.  (Mass.)  411;  Rinchey 
V.  Stryker,  28  N.  Y.  45^  Brichman  v. 
Ross,  67  Cal.  601 ;  Howard  v.  Mander- 
field,  31  Minn.  337;  Bogert  v.  Phelps, 
X4  Wis.  88;Oberfelder  v,  Kavanaugh, 
21  Neb.  483;  Keys  v,  Gannis,  3  Nev.  548 ; 
Trowbridge  r.  Bullard,  81  Mich.  A51 ; 
and  that  the  debt  was  due,  Santord 
Mfg.  Co.  V.  Wiggin,  14  N.  H.  441 ;  but 
judgment  in  the  action  would  be  evi- 
dence of  indebtedness  if  the  court  had 
jurisdiction?  Hines  v.  Chambers,  29 
Minn.  7. 

1.  Daumiel  v.  Gorham,  6  Cah  43; 
Robinson  v.  Holt,  39  N.  H.  557;  75 
Am.  Dec.  233 ;  and  he  is  not  liable  to  the 
owner  until  he  identifies  his  property 
and  demands  its  return,  Wilson  v. 
Lane,  33  N.  H.  466;  and  if  he  does  not, 
the  officer  is  justified  in  selling  the 
whole,  Lewis  v,  Whittemore,  5  N.  H. 
364;  22  Am.  bee.  466;  although  the 
general  rule  is  that  the  person  at  fault 
should  be  the  loser,  Willard  v.  Rice, 
II  Met.  (Mass.)  493;  4S  Am.  Dec.  226; 
Weil  v.  Silverstone,  6  Bush  (Kv.)  698; 
Treat  v.  Barber,  7  Conn,  274;  Slattery 
V,  Stewart,  45  111.  293.  Some  courts 
require  the  presence  of  fraud  to  justify 
the'  officer.  In  Smith  v.  Sanborn;  6 
Gray  (Mass.)  134,  the  court  by  Merrick, 
J.,  said  :  '*  It  is  only  in  cases  where  the 
intermixture  has  been  caused  by  the 
willful  or  unlawful  acts  of  one  of  the 
proprietors,  and  the  several  parcels 
have  thereby  become  so  confused  or 
mingled  together  that  they  can  be  no 
longer  identified  that  his  interest  in 
them  is  lost,"  and  these  courts  also 
say  that  if  the  intermixture  is  not 
fraudulent,  the  sheriflf  is  liable  if  he 
takes  a  third  person's  goods,  although 
such  person  refused  to  point  out  the 
debtor's  goods,  Davis  v.  Stone,  720 
Mass.  228;  Smith  v.  Sanborn,  6  Gray 
(Mass.)   134;  Foote  v.   People,  14  111. 


App.  280;  Beach  t*.  Schmultz,  2  111. 
185 ;  Treat  v.  Barber,  7  Conn.  274;  but 
the  officer  may  require  a  third  person 
to  point  out  his  own  goods,  Tufts  v. 
McClintock,  28  Me.  424;  48  Am.  Dec 
501 ;  and  it  is  the  officer's  duty  first  to 
make  inquiry  as  to  ownership,'  Carlton 
V.  Davis,  8  Allen  (Mass.)  96;  Smith  v, 
Sanborn,  6  Gray  (Mass.)  134. 

2.  Tirrel  v.  State,  66  Ala.  575;  Boes- 
ker  V,  Piqkett,  81  Ind.  554;  Sutc  v. 
Boulden,  57  Md.  314;  Oliver  v.  White, 
18  S.  Car.  235;  Watson  v,  Lederer,  11 
Colo.  577;  Tullis  v.  Orthwera.  5  Minn. 
377;  Sullivan  v»  Farley,  11  Daly  (N. 
Y.)  157;  Barton  v.  Brown,  68"  Cal.  11; 
but  in  some  of  these  States  if  that  prop- 
erty is  such  that  the  officer  knew  that 
it  was  exempt,  he  is  held  liable  for  tak- 
ing it.  Lynd  t;.  Picket,  7  Minn.  184; 
82  Am.  Dec.  79;  Frost  v.  Molt,  34  N. 
Y.  253;  and  the  rule  in  North  Carolina 
seems  to  be  that  he  can  levy  on  any 
property,  unless  he  knows  that  it  is 
exempt.  State  v.  Keenan,  94  N.  Car. 
296.  In  Nebraska  the  filing  of  an  in- 
ventory by  debtor  is  essential  to  main- 
tain an  action  and  is  essential  to  the 
sheriff  for  taking  exempt  property. 
Mann  v.  Welton,  21  Neb.  541.  In 
New  Tork  the  sheriff  is  liable  for  seiz- 
ing property  clearly  exempt,  but  if 
doubtful  he  can  seize  and  hold  until 
the  value  is  determined  bv  appraisers. 

8.  Frost  V.  Shaw,  3  6hio  St.  270; 
Gilman  v,  Williams,  ^  Wis.  329;  76 
Am.  Dec.  219;  Elliott  v.  Whitmore,  5 
Mich.  532 ;  Woods  v.  Keyes,  14  Allen 
(Mass.)  236;  92  Am.  Dec. 766;  Meadow 
T'.  Wise,  41  Ark.  285;  Parsons  v. 
Thomas,  62  Iowa  319;  and  of  exemp- 
tions for  heads  of  families,  Ross  v.  Lis- 
ter, 14  Tex.  469;  Dennv  v.  White,  : 
Coldw.  (Tenn.)  283;  88  Am.  Dec.  596; 
and  must  show  the  consent  of  the  de- 
fendant to  levy  on  other  exemp- 
tions. State  V,  Haggond,  i  Humph. 
(Tenn.)  390. 

4.    State    V,   Barada,    57    Mo.    562;   ' 
Shear  v.   Reynolds,    90    111.  238;  and 
if  the  defendant  directs  the  officer  to 
levy  on  certain  property  he  waives  his 
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b.  Insufficient  Levy.— An  officer,  although  he  has  already 
levied,  may  continue  to  levy,  prior  to  the  return  day,  until  he 
satisfies  the  writ  ;*  and  it  is  his  duty  to  levy  on  sufficient  prop- 
erty to  satisfy  the  writ  and  costs,  making  a  proper  allowance  for 
depreciation  in  price  consequent  on  a  forced  sale.* 

c.  Excessive  Levy. — The  sheriff  is  liable  to  the  defendant  for 
an  excessive  levy.* 


right  to  claim  that  it  was  exempt. 
People  V.  Johnson,  4  111.  App.  346; 
State  V,  Bacon,  20  Mo.  App.  ^03.  In 
Mississippi  in  case  of  doubt  he  may 
decide  by  three  disinterested  witnesses 
if  it  is  exempt;  failing  to  do  this  he  is 
resf^nsible  as  a  trespasser  if  he  levies 
on  exempt  property,  Perry  t».  Lewis, 
49  Miss.  443. 

1.  Moses  V,  Thomas,  26  N.  J.  L.  124; 
Van  Waggoner  v,  Moses,  26  N.  J.  L. 
570;  Denvrey  v.  Fox,  22  Barb.  (N.  Y.) 
522;  Indiana  Cent.  R.  Co.  v.  Bradley, 
15  Ind.  23;  Marshall  v,  Morris,  13  Ga. 
185;    Pugh  V.  Calloway,  10  Ohio  St. 

a.  Griffin  v,  Ganaway,  8  Ala.  625; 
Lawson  v.  State,  10  Ark.  28;  50  Am. 
Dec.  238;  McKinney  v.  Craig,  4  Sneed 
(Tenn.)  577;  Governor  v.  Powell,  9 
Ala.  83;  Lynch  v.  Com.,  6  Watts  (Pa.) 
495 ;  31  Am.  Dec.  .490.  He  is  not 
bound  to  do  this  at  his  peril,  but 
should  not  only  show  that  he  believed 
and  had  reasonable  grounds  for  be- 
lieving that  he  had  seized  sufficient 
property,  but  he  should  also  go  further 
and  show  that  he  used  such  diligence 
and  discretion  as  govern  men  in  the 
management  of  their  own  business. 
French  v,  Snyder,  30  111.  339;  83  Am. 
Dec.  193.  If  he  could  have  obtained 
enough  property  and  does  not,  he  is 
liable,  unless,  after  seizure,  there  was 
an  unforeseen  depreciation.  Ransom 
V.  Halcott,  18  Barb.  (N.  Y.)  56; 
Governor  v.  Carter,  3  Hawks  (N. 
Car.)  328;  14  Am.  Dec.  588;  and  also 
if  he  takes  only  enough  at  the  invoice 
price  w^ithout  allowing  for  deprecia- 
tion of  forced  sale,  Dewitt  t-.  Oppen- 
heimer,  51  Tex.  108;  and,  if  he  is  not 
familiar  with  the  values  of  such  prop- 
erty he  should  obtain  the  opinion  of 
competent  persons  and  should  not 
take  the  opinion  of  the  debtor. 
Adams  r.  Spangler,  17  Fed.  Rep.  133; 
Alexander  v.  State,  42  Ark.  41.  If  his 
levy  is  insufficient  he  is  liable  imme- 
diately to  an  action.  Hall  v.  Tomlin- 
son,  5  Vt.  228;  and  the  measure  of 
damage  is  the  actual  injury  and  not  the 
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amount  of  execution,  unless  that  meas- 
ures the  injury.  Governor  x\  Cart- 
wright,  7  B.  Mon.  (Ky.)  298. 

8.  Dezell  v,  Odell,  3  Hill  (N.  Y.) 
215 ;  38  Am.  Dec.  628;  Jones  v.  Davis, 
2  Ala.  730;  Ventris  v.  Brown,  24  U.  C. 
C.  P.  345;  Harrison  v,  Harwood,  31 
Tex.  650;  Sexey  v.  Adktnson,  40  Cal. 
408;  Hillard  v.  Wilson,  65  Tex.  286; 
Atcheson  v.  Hutchison,  51  Tex.  203. 
In  Handy  v.  Clippert,  50  Mich.  355, 
the  court,  by  Cooley,  J.,  said :  '*  Tlie 
officer  is,  or  should  be  a  minister  of 
justice,  not  of  oppression;  he  should 
execute  every  writ  put  into  his  hands 
in  such  a  manner  so  as  to  do  as  little 
mischief  to  the  defendant  as  possible." 
He  was  held  liable  where  he  levied  on 
jewelry  worth  $800  for  a  debt  of  $21, 
Cook  V,  Jenkins,  30  Iowa  452;  where 
he  levied  on  a  steamboat  worth  $35,000 
for  a  debt  $109.  Silver  v,  McNiel,  52 
Mo.  518 ;  where  he  levied  on  a  valuable 
horse  for  a  bill  of  $20,  when  he  could 
easily  have  taken  a  common  horse  and 
by  ordinary  inquiry  could  have  learned 
the  value  oi  the  horse  he  took.  Vance 
V.  Vanarsdale,  i  Bush  (Ky.)  504;  but 
where  there  is  property  of  uncertain 
value,  he  is  not  to  be  deemed  guilty  of 
misconduct  because  the  quantity  levied 
on  turns  out  to  be  largely  in  excess  of 
the  demand.  Sexey  t\  Adkinson,  40 
Cal.  408 ;  and  where  he  is  liable  for  an 
excessive  levy  he  is  not  a  trespasser 
ab  initio  for  all  the  property,  but  only 
for  the  excess  beyond  that  which  he 
might  lawfully  have  taken.  Went- 
worth  V.  Sawyer,  76  Me.  434;  and 
where  the  writ  commanded  him  to  at- 
tach $200  worth  of  property  and  he 
attached  realty  worth  $4000  as  well  as 
personal  property,  it  was  held  that  he 
was  not  liable,  having  acted  in  good 
faith,  and  he  was  not  culpably  negli- 
gent in  not  ascertaining  that  the  real 
estate  was  not  unincumbered.  Davis 
V.  Webster,  59  N.  H.  471. 

When  the  property  fails  to  bring 
enough  to  satisfy  the  writ  this  is  a  re- 
futation of  a  charge  that  the  levy  was 
excessive,  Lynn  v.  Sisk,9  B.  Mon.  (Ky.) 
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d.  Delay  in  Levy. — He  must  make  an  immediate  levy,  if 
possible,  where  the  circumstances  known  to  him  require  it,*  or 
where  he  has  received  special  instructions  to  act^^  or  where  he 
had  the  means  and  opportunity  of  acting.^     Each  case  depends 


on  Its  circumstances. 


135;  Ingram  v.  Belk,  2  Strobh.  (S. 
Car.)  207 ;  47  Am.  Dec.  591 ;  an  exces- 
sive  levy  is  not  void;  until  set  aside  it  is 
valid.  Campau  v.  Godfrey,  18  Mich. 
27;  Dezell  V.  Odell,  3  Hill  (N.  Y.) 
215 ;  38  Am.  Dec.  628 ;  Brown  v,  Allen, 
3  Head  (Tenn.)  429;  Pugh  v,  Callo- 
way, 10  Ohio  St.  4;^.  Sometimes,  m 
harsh  cases,  both  levy  and  sale  have 
been  set  aside,  Cook  v,  Jenkins,  30 
Iowa  452 ;  Tiernan  v.  Wilson,  6  Johns. 
Ch.  (N.  Y.)  4n;  Stead  v.  Course,  4 
C ranch  (U.  S.)  403;  but,  generally 
parties  are  left  to  their  legal  remedies. 
Campau  V.  Godfrey,  18  Mich.  27;  100 
Am.  Dec.  133.  Where  the  defendant 
points  out  property  to  be  taken  he 
cannot  object  to  the  levy  as  being  ex- 
cessive.  Cornelius  i*.  Burford,  28  Tex. 
202 ;  91  Am.  Dec.  309.  If  the  officer  is 
convinced  that  the  levy  is  excessive 
he  may  release  the  excess,  Black  v. 
Nettles,  25  Ark.  606 ;  in  levying  on  a 
part  of  a  large  quantity  of  property  he 
may  take  possession  and  retain  posses- 
sion of  the  whole,  so  far  as  may  be 
necessary  to  separate  and  dispose  of 
the  part  levied  on.  Morgan  v,  Spang- 
ler,  14  Ohio  St.  116;  and  it  has  been 
held,  though  the  levy  waa  excessive, 
yet  if  there  was  only  enough  soM  to 
pay  execution  the  debtor  had  no 
cause  of  action.  Drake  v.  Murphy,  42 
Ind.  82.  In  the  absence  of  proof  to 
the  contrary  he  may  be  presumed,  at 
a  sale  of  land  under  execution,  to  have 
complied  with  the  requirements  of  the 
law  in  not  selling  more  than  was  neces- 
sary to  satisfy  the  execution,  where 
the'  land  is  divisible.  Banks  v.  Bales 
16  Ind.  423;  and  if  lev^  and  sale 
were  excessive  that  it  could  be  ratified 
by  the  defendant,  by  writing  valid 
within  the  Statute  of  Frauds.  Pepper 
V.  Com.,  6  T.  B.  Mon.  (Ky.)  27. 

1.  Tucker  v.  Bradley,  15  Conn.  46; 
Hunter  V.  Phillips,  56  Ga.  634;  Kit- 
tredge  v.  Bellows,  7  N.  H.  399;  Whit- 
ney V.  Butterfield,  13  Cal.  335;  73  Am. 
Dec.  584;  Lindsay  v.  Armfield,  3 
Hawks  (N.  Car.)  548;  14  Am.  Dec. 
603.  A  writ  of  arrest  was  placed  ii> 
the  hands  of  a  sheriff  at  nightfall,  with 
notice  that  an  absconding  debtor  was 
in  a  hotel  in  a  city  near  the  State  line, 


intending  to  abscond  before  daylight, 
such  being  the  fact ;  and,  the  debtor 
having  escaped  into  another  State  be- 
cause the  sheriff  failed  to  search  for 
him,  it  was  held  that  the  sheriff  wa* 
liable.  Philips  v.  Ronald,  3  Bush 
(Ky.)  244;  96  Am.  D^c  216-  A  shtr- 
itT  was  held  negligent  where,  having  1 
writ  against  a  resident  of  another 
State,  known  by  the  sheriff  to  b^  in 
his  county  on  a  temporary  visit,  and 
also  informed  that  he  would  be  in  a 
particular  place  on  a  certain  dav  in 
his  county^  he  failed  to  be  present  al 
such  time  and  place  without  excuse, 
when,  if  he  had  been  there,  he  might 
have  arrested  the  defendant.  JepfciD> 
-'.  Troutman,   7  Jones    (N.  Car. j  i'*j 

2.  French  v\  Kemp,  64  Ga.  749.  B^r 
nard  -■.  Ward^  9  Mass.  269.  When  j 
sheriff  received  a  writ  of  assistance 
and  went  with  the  plaintiff  to  th*" 
premises  for  the  purpose  of  puiiinj 
him  in  possession,  but,  for  reasons  P'  : 
stated,  in  opposition  to  the  plaintitT^ 
wishes  and  against  his  protestation.-, 
declined  to  take  any  action^  and  on  m 
subsequent  day  executed  the  writ,  hut 
in  the  mean  time  the  occupant,*  hiid 
diimaged  the  premises,  the  sheriff  wa* 
held  liable  for  this  damage.  Cliapraiin 
t'.Thornburgh,  17  Cal.  S7;  76  Am.  Dec 

3.  Where,  four  days  before  his  tenn 
expired,  the  aheriff  received  an  execu- 
tion and  had  the  means  and  opportu- 
nity of  levying  and  tieglected  to  do  ^o, 
thereby  prejudicing  the  plaintiff,  he 
was  held  liable,  Stale  r.  Roberts,  \i 
N.  J.  L>  114;  21  Am.  Dec.  63:  wnd 
where,  living  within  ten  miles 
defendant,  he  delayed  to  levy  fir 
days,  within  whicli  time  the'defeiidani 
niiidean  assignment,  Hearn  r.  Paf* 
ker,  7  Jooea  (N.Car.)  150;  where  the 
defendant  carried  on  business  a  mile 
and  a  half  from  the  court  house,  and 
txerution  was  delivered  April  25th  to 
the  officer,  who  saw  the  defendant  and 
was  told  the  debt  would  be  paid,  but 
the  officer  did  nothing  further, though 
the  defendant  had  plenty  of  propertj 
easily  found,  and  on  April  29lh  the  de- 
fendant made  an  assignment  and  the 
plaintiff  lost  hi^  debt,  the  officer  was 
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e.  Failure  to  Levy. — If  the  plaintiff  or  another  points  out 
to  the  officer  property  belonging  to  the  debtor,  or  if  the  officer 
knows  of  it,*  or  if,  by  exercising  due  diligence,  he  might  have 
found  it  within  his  district,  he  is  hable  for  failure  to  levy.*  If  he 
has  been  diligent,  he  is  not  liable  for  such  failure,  even  though 
the  debtor  had  property  which  might  have  been  levied  on.* 

The  fact  that  the  creditor  did  not  give  notice  that  the  defend- 
ant resided  in  the  county  or  had  property  therein,  is  no  excuse 
of  itself  for  not  levying.* 


held  negligent.  Elmore  v.  Hill,  51 
Wis.  365.  When  an  attachment  was 
handed  to  the  sheriflf  very  early  in  the 
morning,  with  special  instructions  to 
lev  J  upon  real  estate  known  to  him, 
he  beins  then  at  the  county  seat  of  the 
county  m  which  the  land  was,  where 
he  remained  long  enough  to  have 
made  the  attachment  and  have  filed 
the  statute  notice  and  then  went  to  a 
town  twenty- two  miles  distant  for  the 
purpose  of  attaching  personal  prop- 
erty, where  he  levied  on  land  in  the  af- 
ternoon, prior  to  which  time,  and  after 
he  left  the  county  seat,  a  mortgage  on 
the  land  was  executed  by  which  the 
creditor  failed  to  collect  on  his  debt, 
the  sheriff  was  held  liable.  Springett 
-v.  Colerick,  67  Mich.  362. 

1.  Apart  from  any  question  of  in- 
demnity he  should  levy  on  it,  and  a 
bare  suspicion  that  the  defendant  does 
not  own  it  will  not  justify  the  officer 
in  refusing  to  levy,  Marshall  v. 
Simpson,  13  La.  Ann.  437;  nor  will 
the  idle  assertions  of  third  persons 
justify  such  refusal,  Dunlap  v.  Berry, 
5  111.  327;  39  Am.  Dec.  413;  nor  is  it 
an  excuse  that  he  was  informed  "by 
the  debtor  and  his  wife  and  neighbors 
that  property  in  his  possession  be- 
longed to  his  wife,"  Robertson  v, 
Beaer,  3  Port  (Ala.)  385;  nor  that 
there  was  a  general  report  of  the  de- 
fendant's insolvency,  Parks  v,  Alex- 
ander, 7  Ired.  (N.  Car.)  412. 

a.  Henry  v.  Com.,  107  Pa.  St.  361 ;  . 
Andrews  v.  Keep,  38  Ala.  315 ;  Crouse 
V.  Baiey,  10  N.  Y.  273;  Howe  v. 
White,  49  Cal.  658;  Taylor  v.  Wimer, 
30  Mo.  126;  Watkinson  f.  Bennington, 
12  Vt.  404;  Van  Winkle  v.  Udall,  i 
HiH  (N.  Y.)  559;  Pinney  v.  Levy,  38 
Ga.  141.  This  duty  to  levy  generally 
continues  until  the  return  day,  Henry 
V.  Com.,  107  Pa.  St.  361 ;  Lyendecker 
7'.  Martin,  38  Tex.  287;  and  the  sheriff 
is  liable  even  though  the  property 
which  he  should  have  levied  on  was 
not  enough  to   pay  the  debt  in   full. 


Com.  V.  Hurt,  4  Bush  (Ky.)  66;  State 
V,  Neff,  74  Ind.  146;  and  he  should 
take  the  debtor's  property,  though  in 
the  possession  of  a  third  person. 
Emanuel  v,  Cocke,  6  Dana  (Ky.)  212; 
Tames  i'.  Thompson,  12  La.  Ann.  174. 
He  should  not  return  execution  with- 
out making  inquiries  to  ascertain  if 
the  defendant  had  property  subject  to 
it  Henry  v.  Com.,  107  Pa.  St.  361. 
These  inquiries  should  be  made  at  the 
residence  of  the  defendant  Hinnan 
V.  Borden,  10  Wend.  (N.  Y.)  367; 
Parks  V,  Alexander,  7  Ired.  (N.  Car.) 
41a.  The  fact  that  he  does  not  make 
inquiries  of  the  plaintiff  concerning 
the  defendant's  whereabouts  does  not 
show  negligence.  Kock  v.  Coats,  43 
Mich.  30. 

It  is  no  defense  for  neglecting  to 
levy  on  goods  attached  on  mesne  pro- 
cess that  he  had  previously  sold  the 
goods  without  the  consent  of  the 
creditor  and  received  the  money. 
Fairbanks  v,  Stanley,  18  Me.  296. 
Where  the  defendant's  title  to  real 
estate  was  not  of  record  and  there 
was  nothing  to  show  that  he  was  in 
actual  possession  ^or  that  a  reasonably 
diligent  inquiry  by  the  sheriff  would 
nave  disclosed  his  ownership,  he  was 
held  not  liable  for  failure  to  levy. 
Force  f.  Gardner,  43  N.  J.  L.  417. 
Kor  is  he  liable  where  the  defendant 
owned  personal  property,  unless  it  ap- 
pears that  such  property  was  in  his 
jurisdiction  subject  to  levy  and  in  the 
defendant's  possession,  or  so  situated 
that  a  reasonable  inquiry  by  the 
sheriff  would  have  discovered  that  the 
defendant  owned  it.  State  v.  Neff,  74 
Ind.  146. 

8.  State  V.  Neff,  74^  Ind.  146;  Fisher 
z\  Gordon,  8  Mo.  306;  Jacobs  v.  Mc- 
Donald, 8  Mo.  565;  Green  r.  Lowell,  3 
Me.  373.  Though,  when  the  creditor 
shows  that  there  was  property,  the 
burden  is  on  the  officer  to  relieve  him- 
self.    Bonnell  v.  Bowman,  53  111.  460. 

4.  T^mlinson  v,  Rowe,    Hill   &    D. 
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It  is  a  defense  that  the  judgment  is  void;*  that  the  execution 
was  stayed;*  that  the  property  did  not  belong  to  the  debtor,^  or 
that  the  sheriff's  apparent  neglect  was  induced  by  acts  or  instruc- 
tions of  the  plaintiff.* 


Supp.  (N.  Y.)  410;  but  the  sheriff  is 
not  liable  if  the  plaintiff's  counsel,  when 
applied  to  to  point  out  property,  with- 
holds information  that  would  have  en- 
abled the  officer  to  make  a  \txy.  Batte 
V.  Chandler,  53  Tex.  613, 

1.  Albeet'.  Ward,  8  Mass.  79;  Hill 
v»  Wait,  5  Vt.  124 ;  Com.  v,  Watmough, 
6  Whart.  (Pa.)  117;  Newburg  r.  Mun- 
shower,  39  Ohio  St.  617;  but  not  that  it 
is  merely  voidable,  Com.  i'.  O'CulI,  7 
J.  J.  Marsh.  (Ky.)  149;  not  that  the  con- 
sideration of  the  judgment  has  failed, 
Arnold  v.  Com.,  8  B.  Mon.  (Ky.)   109. 

2.  McCall  V,  McRae,  10  Ala.  313; 
Com.  i\  Magee,  8  Pa.  St.  240;  44  Am.v 
Dec.  509;  Cason  v.  Mulling,  50  Ga.. 
598;  State  V,  Gilreath,  16  S.  Car. 
100;  Wetherby  v,  Foster,  5  Vt.  136. 
Where  he  neglected  to  advertise  for 
six  months  and  then  an  inji^nction  was 
obtained  restraining  him,  he  was  held 
liable.  Weal  r.  Price,  11  Ga.  29;  but 
in  Hunter  r.  Phillips,  56  Ga.  634,  where 
the  plaintiff  asked  the  sheriff  K>r  a  levy 
for  June  sales  and  the  sheriff  levied  for 
July  sales,  and  before  that  time  the 
sheriff  was  enjoined,  it  was  held  that 
he  was  not  liable  unless  the  injunction 
was  dismissed.  After  execution  per- 
petually enjoined  motion  could  not  be 
made  against  the  sheriff,  although  the 
execution  had  been  several  years  in  his 
hands  before  the  order  was  made.  Mc- 
Call r.  McRae,  10  Ala.  313. 

Defendant,  a  sheriff,  levied  an  execur 
tion  on  chattels  in  favor  of  the  plaintiff 
and  delivered  them  to  A,  taking  her 
receipt  and  advertising  them  for  sale. 
A  subsequently  claimed  them  as  her 
property,  and  brought  replevin  against 
the  officer,  who  then  made  return  of  the 
above  facts^  A  lost  the  replevin  suit  be- 
cause she  already  had  possession,  the 
question  of  ownership  not  being  con- 
sidered. Held,  that  the  officer,  after 
the  judgment  in  replevin,  should  have 
withdrawn  the  execution  and  sold  the 
chattels,  and  was  liable  for  his  failure 
to  do  so.  Cox  V.  Currier,  62  Iowa  551 ; 
but  it  is  no  defense  that  the  defendant 
gave  notice  of  an  intention  to  file  a  bill 
in  equity,  and  the  sheriff  supposed  that 
an  injunction  would  be  granted.  Daw- 
son V.  Merchants'  Bank,  30  Ga.  664. 
Where  an  affidavit  of  illegality*  was  a 


protection  for  a  failure,  yet  it  was  held 
not  to  be,  where  the  affidavit  was  based 
on  the  sheriffs  or  his  deputy's  wrong- 
doing. Wheeler  v,  Thomas,  57  Ga. 
161. 

S.  Crosby  v.  Hungerford,  59  Iowa 
712;  Wadsworth  i*.  Wallik^r,  45  lovra 
395;  24  Am.  Rep.  788;  French  v.  Stan- 
ley, 21  Me.  S12;  Cilley  v.  Jenncss,  2  N. 
H.  87;  Stater.  Ogle,  2  Houst.  (Del.) 
371 ;  Dobbs  r.  Justice,  17  Ga.  624 ;  Cow- 
art  z\  Dunbar,  56  Ga.  417 ;  Canada  r. 
Southwick,  16  Pick.  (Mass.)  556;  Boyn- 
ton  V.  Willard,  10  Pick.  (Mass.)  166; 
State  V.  Swigart,  22  Ark.  528 ;  but  if  he 
refuses  on  this  ground  and  indemnity  is 
offered,  he  must  prove,  to  avoid 
liability,  that  the  property  did  not  be- 
long to  the  debtor,  Dalson  v,  Saxton, 
II  Hun  (N.  Y.)  565;  Com.  r.  V'an- 
dvke,  57  Pa.  St.  34 ;  Bagley  v.  Bates,  8 
Johns.  (N.  Y.)  185. 

'*  Possession  of  property  being  frima 
facie  evidence  of  ownership,  whenever 
it  is  shown  that  the  sheriff  had  knowl- 
edge that  the  defendant  in  the  execu- 
tion was  possessed  of  personal  property 
and  he  fails  to  levy  upon  it,  the  burden 
of  proof  rests  upon  him  to  show  that 
the  property  was  not  subject  to  execu- 
tion.'* Taylor  x\  Wimer,  30  Mo.  129; 
Bowman  v,  Cornell,  39  Barb.  (N.  V.) 
69. 

4.  Striker  v,  Merseles,  24  N.  J.  L.  542; 
State  r.  Cave,  49  Mo.  129;  Crouse  t'.  Bai- 
ley, 10  N,  Y.  273;  Chase  v,  Plymouth.20 
Vt.469;  50  Am.  Dec.  52;  Holcomb  f. 
Dupree,  KoGa.  335;  State  x>.  Gemmill,  i 
Houst.  (Del.)  9;  State  xk  Emmons,  ^ 
Ind.  279;  but  he  is  liable  for  the  dam- 
age suffered  where  the  creditor  takes 
back  the  execution  so  as  to  prevent 
him  from  completing  the  levy,  where 
there  has  been  neglect,  and  delivers  it 
to  another  officer  who  makes  a  partial 
levy.  Wetherby  v.  Foster,  5  Vt.  136. 
An  agreement  between  creditor  and 
debtor  to  suspend  levy  does  not  justify 
the  officer  in  a  failure  to  serve  execu- 
tion. Derby  Bank  v.  Landon,  2  Conn. 
417.  Nor  is  he  justified  by  an  agree- 
ment between  creditor  and  debtor  that 
the  amount  due  on  the  execution  should 
be  charged  against  the  debtor  on  the 
creditor's  books  and  be  adjusted,  where 
it   was   not   in   fact  adjusted.    Nye  r. 
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It  is  a  defense  that  a  levy  would  have  been  useless.^  It  is  the 
sheriff's  duty  to  have  a  sufficient  number  of  deputies  to  execute 
process  within  the  proper  time.* 

The  statutes  of  some  States  require  an  officer  who  has  an  exe- 
cution against  two  persons,  one  of  whom  is  a  surety,  to  levy  first 
on  the  property  of  the  principal,  if  the  surety  brings  himself 
within  the  statute.^, 

/.  Receiptors.* — In  some  States  it  is  the  practice  for  the 
sheriff  to  deliver  over  to  a  third  person  the  goods  attached,  tak- 
ing from  him  a  promise  to  redeliver  them.*  It  is  at  the  officer's 
option,  however.®  He  is  still  responsible  to  the  plaintiff  unless 
the  goods  are  delivered  to  the  receiptor  with  the  plaintiff's  con- 
sent  and  by  his  direction.'' 


Kellam,  19  Vt.  548.  Noris  he  released 
where  he  levies  Execution  against  two 
defendants  hy  the  fact  that,  previous  to 
the  delivery  of  the  execution  to  him, 
one  of  the  defendants  was  released  by 
the  plaintiff.  Mason  t*.  Watts,  7  Ala. 
703.  He  is  not  liable  where  the  writ 
comes  to  him  so  late  that  he  cannot  ex- 
ecute it.  Hanmer  v,  Griffith,  i  Grant 
Cas.  (Pa.)  193;  Lyendecker  v,  Martin, 
38  Tex.  289;  O'Bannon  v.  Saunders,  24 
Gratt.  (Va.)  138. 

1.  Where  the  proceeds  of  levy  and  sale 
would  not  pay  expenses  of  sale.  In  re 
Mowry,  12  VVis.  152,  and  he  is  liable  only 
for  nominal  damages  for  failing  to  levy 
against  a  partner's  interest  in  part- 
nership property  on  an  execution 
against  him  individually,  where  the 
debts  of  firm  equaled  the  assets.  State 
V.  Emmons,  99  Ind.  452.  Where  he 
holds  several  executions  against  the 
same  defendant,  he  is  liable  for  failure 
to  levy  one  where  injury  results  to  one 
of  the  plaintiffs,  although  a  claim  has 
been  interposed  to  property  levied  on  by 
him  under  one  of  the  other  executions. 
Brown  v.  McCrary,  30  Ga.  878 ;  and  he 
is  liable  for  failure  to  execute  a  ca,  sa., 
although  he  has  already  executed  an- 
other ca.  sa,  against  the  defendant,  in 
which  case  he  gave  bonds  to  take  the 
benefit  of  the  poor  debtor's  act  and  noti- 
fied the  plaintiff  in  second  ca.  sa.  of 
such  intention.  Porter  v.  Pierce,  19  Ga. 
268. 

2.  Hallett  V.  Lee,  3  Ala.  28.  Sickness 
of  officer  is  no  defense.  He  should 
have  a  sufficient  number  of  deputies  or 
give  the  writ  to  another  officer.  Tren- 
denstein  v.  McNier,  81  111.  208. 

3.  He  is  not  liable  if  the  surety  does 
not  make  a  required  affidavit.  Gregg 
f.  Crawford,  4  Ala.  180;  37  Am.  Dec. 
739 ;  nor  where  the  execution  did   not 
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distinguish  which  was  principal  and 
which  was  surety.  Shufford  v.  Cline, 
13  I  red.  (N.  Car.)  463;  nor  where  the 
statute  required  an  order  to  be  obtained 
and  this  was  not  done,  though  he  knew 
of  the  suretyship.  Bliss  v.  Douch,  1 10 
Ind.  296. 

4  See  also  Forthcoming  Bonds, 
vol.  8,  p.  565. 

6.  New  England  States  and  New  York. 
— The  form  of  the  receipt  varies.  It 
may  be  quite  informal.  Hunter  v.. 
Peaks,  74  Me.  363.  If  it  is  in  the  alter- 
native, to  deliver  goods  or  pay 
judgment,  the  sheriff  can  still  take  the 
goods.  Sibley  v.  Story,  8  Vt.  15. 
Contra^  he  can  only  recover  the  money. 
Waterman  v.  Treat,  49  Me.  309;  77 
Am.  Dec.  261. 

It  is  not  necessary  that  the  goods 
should  be  specifically  described.  Bruce 
V.  Pettengill,  12  N.  H.  341;  but  they 
should  be  so  described  generally  or 
specifically  in  the  receipt  that  they  can 
ble  easily  identified.  Anthony  r.  Com- 
stock,  iR.  I.  454. 

6.  Davis  V.  Miller,  i  Vt.  9;  Moulton 
V.  Chadborne,  31  Me.  152;  Batchelder 
V.  Frank,  49.  Vt.  90;  Runlett  v.  Bell,  5 
N.  H.  433.  The  plaintiff  has  no  control 
over  this  arrangement.  Phillips  v. 
Bridge,  1 1  Mass.  242. 

7.  Moulton  V.  Chadborne,  31  Me. 
152;  Torrey  v.  Otis,  67  Me.  573; 
Davis  V.  Malonev,  7^  Me.  no. 

If  the  bailee  is  nominated  by  the 
plaintiff  the  officer  is  not  responsible 
to  the  plaintiff  for  the  acts  of  such 
bailee.  Donham  v.  Wild,  19  Pick. 
(Mass.)  520;  31  Am.  Dec.  161. 

In  Blake  v.  Kimball,  106  Mass.  1 16,  the 
court,  by  Ames,  J.,  said:  "Upon  the  at- 
tachment of  personal  property  on  mesne 
process  tbe  duty  of  the  attaching  officer 
to  the  plaintiff  in  the  suit,  is  to  keep 
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The  plaintiflf  must  take  out  execution  within  the  life  of  the 
attachment  and  deliver  it  to  the  attaching  officer  so  that  the 
execution  may  be  levied,*  or  he  may  deliver  it  to  another  officer, 
but  in  the  latter  event  such  officer  should  make  demand  on  the 
attaching  officer*  for  the  property,  even  though  it  could  not 
have  been  produced. 

The  bailee  or  receiptor  is  the  agent  or  servant  of  the  officer* 
He  is  accountable  on  his  receipt  for  refusal  and  neglect  to 
deliver,  so  long  as  the  officer  is  accountable  to  any  one,  and 
no    longer.*      He    is   bound    to    take    reasonable    care    of   the 


the  property  attached  safely  so  that  it 
may  be  forthcoming  in  order  to  be 
taken  within  thirty  days  after  the  final 
termination  of  the  suit  in  a  judgment  in 
favor  of  such  plaintiff.  .  .  .  During 
the  pendency  of  the  suit  the  officer  may 
make  such  arrangements  upon  his  own 
responsibility  in  regard  to  the  custody 
of  the  property  as  he  may  think  proper. 
To  these  arrangements  the  attaching 
creditor  is  not  a  party  unless  he  should 
choose  to  make  himself  so  by  participa- 
tion or  express  consent.  The  removal 
of  the  attached  property  beyond  the 
officer's  reach  would  have  no  effect  on 
the  rights  and  liabilities  of  the  parties 
in  relation  to  each  other.  The  at- 
tached goods  rernain  constructively 
in  the  officer's  possession  and  his  lia- 
bility to  the  creditor  and  the  creditor's 
rights  against  him  are  exactly  the  same 
as  if  the  possession,  instead  of  being 
constructive,  was  actual  and  literal.'' 

1.  Donham  r.  Wild,  19  Pick.  (Mass.) 
520;  Brown  v.  Cook,  9  Johns,  (N.  Y.) 
361;  Humphreys  v,  c5obb,  22  Me.  380. 
Mere  deliver^'  of  execution  to  attaching 
■  officer  is  sufficient  notice  that  the  plain- 
tiff claims  to  have  the  goods  attached 
applied  to  the  execution,  and  if  made 
by  a  deputy  and  the  execution  is  placed 
in  the  hands  of  the  sheriff  the  rule  is 
the  same.  Ayer  v.  Jameson,  9  Vt.  363. 
^  2.  Howard  v.  Smith,  12  Pick.  (Mass.) 
202;  Collins  V.  Smith,  16  Vt.  9;  Pear- 
sons V.  Tinckner,  36  Me.  384;  Wetherell 
V.  Hughes,  45  Me.  61;  Stackpole  r. 
Hilton,  121  Mass.  449;  Shepherd  v. 
Hall,  77  Me.  569;- but  where  the  attach- 
ing officer  delivered  the  receipt  to  the 
attaching  creditor  who  took  out  execu- 
tion and  delivered  it  and  the  receipt  to 
another  officer  who  made  a  demand  on 
receiptor,  it  was  held  that  this  was 
sufficient  and  no  demand  on  attaching 
officer  was  necessary.  Moore  v.  Fargo, 
112  Mass.  254.  In  this  case  the  court, 
by  Colt,  J.,  said  :  "  The  creditor  had 
chosen  to  take  the  receipt  as  a  substi- 


tute for  the  property  and  was  entitled 
as  equitable  assignee  to  the  securilj 
which  it  afforded,  with  the"  (attaching 
officer's)  "  name/'  A  demand  on  the 
attaching  officer  made  bv  the  creditor 
or  officer  holding  the  execution  would 
have  been  of  no  avail,  nor  was  it  neces- 
sary that  the  execution  should  have  been 
placed  in  the  attaching  officer's  \\sn6s 
for  service,  or  that  he  should  make  ibc 
demand.  *'  The  receipt  having  been  de- 
livered to  the  officer  having  tlie  esecu- 
tion  by  one  having  the  entire  etjiiitable 
interest  in  tt  there  was  Implied  author* 
ity  given  with  it  to  make  the  demand 
or  do  any  other  act  iiiccessarj'  to  hold 
the  receiptor," 

In  Moore  7'.  Fargo,  1 12  Mass.  354,  the 
officer  wan  discharged  from  liabilitj  to 
the  plaintiff  for  the  goods,  but  wherr 
the  plaintiff  did  not  ask  for  the  recdpt 
and  when  it  was  delivered  to  him  m^t 
no  agreement  to  receive  it  as  a  §ui3*ti' 
tute,  the  eheriflf  was  not  discharged 
from  liability.  Humphreys  %:  CobK 
22  Me.  380. 

3.  Meshew  t^  Gould,  30  La.  Ana 
163;  Barker  r.  Miller,  6  Johns,  TN.  Y  ) 
195;  Roberts  i-.  Carpenter,  53  Vt,  67S; 
Brownell  x\  Manchester,  1  Pick.  (Ma**0 
232;  Eastman  v.  Avery,  33  Me.  :!4^. 
Dillenback  t'.  Jerome,  7  Cow.  {N.  V.) 
294;  Farrifi  v.  State,  33  Ark.  70.  If  the 
receiptor  delivers  the  goods  to  the  de- 
fendant I  he  officer  may  retake  them. 
Bond  V.  Padelford,  13  Mass.  jqy,  Mer- 
rill V.  Curtis,  iS  Me.  271, 

In  Massifihttsetix  he  is  a  mere  naked 
bailee  and  has  no  propertv  in  the  goods 
and  is  umible  to  maintain  an  action  for 
them  if  taken  from  him.  Ludden  r. 
Leavitt,  t)  ^lass.  104;  6  Am.  Dee.  45; 
Brownell  r.  Manchester,  i  Pick.  (Mass.) 
232;  contra.  Miller  t*.  AdHt,  16  Wend, 
(N.  Y.)  335;  Thaver  r.  Hutchinson,  13 
Vt.  504;  37  Am.  Dec.  607.  Burrowi  p. 
Stoddard,  3  Conn.  160. 

4.  Pond  x\  Cummins,  50  Conn.  373; 
Perry    v.    Williams^     39     Wis.     33:9: 
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goods,*  cannot  sell  them  *  and  must  redeliver  the  same,  and  not 
similar  goods^  on  demand.* 

Any  officer  holding  the  receipt  may  make  demand*  on  the 
receiptor.  The  attaching  officer  may  make  it  while  his  responsi- 
bility for  the  goods  continues.® 

The  receiptor  is  discharged  from  liability  if  the  property  is 
destroyed  without  his  fault,''  if  the  goods  were  exempt  from  the 
attachment  and  he  has  delivered  them  to  the  defendant,®  or  if 
so  delivered   and  the   attachment    has   been  dissolved,®  if   the 


Wright  V,  Dawson,  147  Mass.  384; 
Halbert  t'.  Soule,  57  Vt.  358;  Holt  v. 
Burbank,  47  N.  H.  164.  In  trover  or 
replcTin,  Bissell  r.  Huntington,  2  N. 
H.  142;  Cargill  v.  Webb,  10  N.  H.  199; 
Pettes  f.  Marsh,  15  Vt.  454;  40  Am. 
Dec.  689;  Dezell  v.  Odell,  3  Hill  (N. 
Y.)  215;  38  Am.  Dec.  628;  and  he 
would  be  accountable  for  goods  where 
the  sheriff  levied  a  second  attachment 
on  them  while  in  the  bailee's  hands, 
though  the  first  attachment  was  dis- 
solved. Whittier  v.  Smith,  11  Mass. 
211 ;  but,  in  such  a  case,  if  the  receiptor 
had  delivered  goods  to  the  debtor 
before  the  levy  of  the  second  attach- 
ment he  would  not  be  liable  to  the 
sheriff.  Whitney  v.  Farwell,  10  N. 
H.9. 

1.  Cross  V.  Brown,  41  N.  H.  283. 

2.  Sibley  v.  Story,  8  Vt.  15.  If  he 
sells  or  delivers  to  an  adverse  claim- 
ant, it  is  prima  facie  a  conversion,  Ba- 
ker V.  Fuller,  21  Pick.  (Mass.)  318;  but 
if  sold  or  delivered  with  the  assent  of 
the  sheriff,  it  discharges  the  receiptor's 
liability  on  his  receipt.  Stevens  v, 
Eames,  22  N.  H.  568.  If  sold  with  the 
assent  of  the  debtor,  the  attachment 
would  not  be  dissolved.  Clark  v, 
Morse,  10  N.  H.  236;  but  if  without 
the  debtor's  assent  by  the  direction  of 
the  plaintiff,  the  attachment  would  be 
dissolved.  Eldridge  v,  Lancy,  17  Pick. 
(Mass.)  352. 

5.  Anthony  v.  Comstock,  i  R.  I. 
454;  Scott  r.  Whittemore,  27  N.  H. 
309:    Gilmore    v.     McNeil,    46    Me. 

532.  . 

4.  The  receiptor  cannot  discharge 
himself  from  his  contract  to  keep  and 
return  the  property  by  offering  to  re- 
turn and  deliver  the  property  before 
demand,  unless  the  contract  contains 
provisions  to  that  effect.  Rowland  v. 
Cooper,  16  Gray  (Mass.)  53;  Scott  v. 
Whittemore,  27  N.  H.  309I 

6.  Davis  T'.  Maloney,  79  Me.  no; 
Gilmore  r.  McNeil,  46  Me.  532; 
Hinckley  v,  Bridgham,  46   Me.  450; 


Davis  V.  Miller,  i  Vt.  9;  Cross  v. 
Brown,  41  N.  H.  2S3.  If  the  officer 
holding  the  execution  is  not  the  at- 
taching officer  and  does  not  hold  the 
receipt  he  should  make  demand  for  the 
goods  on  the  attaching  officer.  Shep- 
herd V.  Hall,  77  Me.  569. 

6.  Webster  v.  Coffin,  14  Mass.  196; 
Colwell  V,  Richards,  9  Gray  (Mass.) 
374.  In  Vermouth  demand  on  a  re- 
ceiptor must  be  made  within  the  life 
of  the  execution.  Allen  v.  Carty,  19 
Vt.  65;  Carpenter  v.  Snell,  37  Vt. 
255.  if  the  demand  is  made  by  any 
one  other  than  the  attaching  officer, 
the  receiptor  may  require  the  demand- 
ant to  show  authority  for  making 
such  demand.  Phelps  v.  Gilchrist,  28 
N.  H.  266;  Cross  V.  Brown,  41  N.  H. 
283;  Moore  v.  Fargo,  112  Mass. 
254- 

7.  Shaw  V.  Lagghton,  20  Me.  266 ; 
but  if  he  lets  the  defendant  sell  the 
goods  and  they  are  then  destroyed,  he 
is  liable.  Thayer  v.  Hunt,  2  Allen 
(Mass.)  449. 

8.  Thayer  v.  Hunt,  2  Allen  (Mass.) 
449 ;  Stone  t;.  Sleeper,  59  N.  H.  205; 
he  would  be  liable  to  the  sheriff  if  the 
goods  were  not  delivered  to  the  de- 
fendant, Smith  V.  Cudworth,  24  Pick. 
(Mass.)  196;  and  if  the  receipt  is  in 
the  alternative  to  deliver  goods  or  pay 
money  it  cannot  be  set  as  a  defense  to 
a  suit  for  money  that  the  goods  were 
exempt  from  attachment  Bacon  v. 
Daniels,  116  Mass.  474;  Stevens  v,  Ste- 
vens, 39  Conn.  474. 

9.  Sprague  v,  Wheatland,  3  Met. 
(Mass.)  416;  Butterfield  v.  Converse, 
10  Cush.  (Mass.)  317;  Shumway  v. 
Carpenter,  13  Allen  (Mass.)  68; 
Mitchell  V,  Gooch,  60  Me.  no.  Where 
the  receiptor  delivers  property  to  the 
defendant  and  the  sheriff  is  not  lia- 
ble to  the  plaintiff,  the  receiptor  is 
discharged.  Shepherd  v.  Hall,  77  Me. 
869;  Frost  V.  Kellogg,  23  Vt.  308;  Ma- 
son V.  Aldrich,  36  Minn.  283. 
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goods  were  not  the  property  of  the  defendant  and  have  been 
delivered  to  true  owner,*  or  if  they  have  been  taken  by  the 
attaching  officer.* 

He  cannot,  as  against  the  officer,  claim  them  as  his  own,*  or 
deny  that  goods  were  seized*  or  delivered  to  him.* 

He  cannot  go  behind  the  judgment  in  the  attachment  suit* 
or  show  irregularities  in  the  attachment  proceedings,^  if  the 
judgment  is  valid,  or  rely  on  an  agreement  between  the  debtor 
and  creditor  not  to  enforce  the  receipt.* 


3 


1.  Denny  v.  Willard,  ii  Pick. 
(Mass.)  519;  22  Am.  Dec.  3S9;  Burt  v, 
Perkins,  9  Gray  (Mass.)  317;  Fisher r. 
Bartlett,  8  Me.  122;  22  Am.  Dec.  225; 
Scott  V,  Whittemore,  27  N.  H.  309; 
Mason  v.  Aldrich,  36  Minn.  283;  but 
he  may  give  the  receipt  in  such  form  as 
win  estop  him  from  denying  his  title, 
Penobscot  Boom.  Corp.  v.  Wilkins,  27 
Me.  345;  if  the  attachment  is  discharged 
by  bankruptcy  or  insolvency,  and  the 
property  delivered  to  the  assignee  or 
debtor,  if  he  should  be  entitled  to  it, 
then  the  receiptor  is  discharged.  Lewis 
V,  Webber,  116  Mass.  450;  Butterfield 
V,  Converse,  10  Cush.  (Mass.)  317; 
Andrews  v.  Southwick,  13  Met.  (Mass.) 
535  \  Shumway  v.  Carpenter,  13  Allen 
(Mass.)  68;  'Wright  v,  Dawson,  147 
Mass.  384 ;  but  if  the  attachment  is  not 
dissolved  by  insolvency  proceedings, 
it  would  not  be  discharged  as  to  tne 
officer.  Parker  v.  Warren,  2  Allen 
(Mass.)  187;  Smith  v.  Brown,  14  N.  H. 
167 ;  Lamprey  v.  Leavitt,  20  N.  H.  544. 

2.  Rood  V.  Scott,  5  Vt.  263 ;  but  not 
if  taken  by  another  officer.  Rider  v. 
Sheldon,  56  Vt.  459. 

8.  Dewey  v.  Field,  4  Met.  (Mass.) 
381;  Sawyer  i».  Mason,  19  Me.  49; 
Barron  v.  Cobleigh,  11  N.  H.  557;  35 
Am.  Dec.  505;  Dillenback  v.  Jerome, 
7  Cow.  (N.  Y.)  294;  until  he  has  de- 
livered them  according  to  his  receipt. 
Johns  r.  Church,  12  Pick.  (Mass.)  557; 
23  Am.  Dec.  651;  Lathrop  v.  Cook,  14 
Me.  414;  31  Am.  Dec.  62;  and  in  an 
action  by  the  officer  for  non -delivery,  if 
the  receiptor  has  made  known  his 
claim  when  he  gave  the  receipt  or  if 
he  has  not,  and  the  creditor  is  not 
thereby  deprived  of  opportunities 
of  reaching  other  property,  the  officer 
can  recover  nominal  damages  only. 
Bursley  v.  Hamilton,  15  Pick.  (Mass.) 
40;  25  Am.  Dec.  423;  Edmunds  z\  Hill, 
133  Mass.  445;  Eleven  v.  Frier,  10  Cal. 
172.  In  Vermont^  the  above  circum- 
stances would  constitute  a  total  bar. 
Halbert  v,  Soule,  57  Vt.  358.     In  Perry 


r.  Willi  am  B,  37  Wis,  339,  it  was  held 
that  where  the  receiptor  did  not  adroit 
that  the  debtor  was  owner  and  the  re* 
ceipt  asserted  ownership  in  hiiiiieir  ^le 
could  claim  the  goods  as  against  the 
officer.  Where  partnership  properly 
was  levied  on  as  against  one  membfr 
of  the  tirm  and  was  receipted  for  to  the 
officer  by  the  firm,  the  firm  was  not 
permitted  to  show  that  after  giving  the 
receipt  the  property  was  applied  to 
tlie  uses  of  the  firm.  Burrall  v.  Acker, 
23  Wend.  (N.  Y.)6o6. 

4.  He  would  be  estopped  bj  his  it 
ceipt,  Enscoe  xk  Dunn,  44  Conn.  95, 
26  Am.  Rep.  430;  People  v.  Recder,  2> 
N.  Y.  30:2;  Jcvvett  V,  Torrej,  11  Mi^ 
219;  Morrison  v.  Blodgett.  8  N.  H.  ajS; 
2()  Am.  Dec.  653;  Bow  lev  v.  Angine.19 
Vt.  41;  Phillips  V,  Hall  S  Wend.  (N\ 
Y.)  610;  24  Am.  Dec.  loS. 

5.  Allen  v.  Butler,  9  Vt.  122. 

6.  Brown  v.  Atwell,  31  Me.  351: 
Biirk  -'.  Webb,  32  Mieh.  I73;  Halco-xn 
V.  Nelson  Lumber  Co.,  39  Si  inn,  34: 

T.  Drew  v.  Livermore,  40  Me.  ;«>; 
Bean  v.  Avers,  70  Me.  411;  Stevcm  r 
Bailey,  58*  N,  H.  564;  but  may  tjU 
advantage  of  irregularities  in  the  e\c 
cution,  so  far  as  creditor's  rights  are 
concerned.  Jameeon  r.  Paddock,  h 
Vt.  491,  Slight  amendments  in  the  ai- 
tachment  suit  that  would  not  dissolve 
the  attachment,  would  not  discharijr 
his  Imbilitv  to  the  plaintifFs  claim. 
Smith  f.  Brown,  14  N.  H.67;  Mtlkr 
V.  Clark,  S  Pick-  (Mass.)  412;  Laighton 
V.  Lord.  29  N.  H.  237;  otherwiM.  il 
they  materially  chanijed  the  cau&c  01 
action,   Moulton  t*,  Chapin,  iSMc.  505. 

8.  Jones  v.  Hamlin,  5  Cush.  (Mat>*. 
4;^4;  nor  can  ht*  show  that  the  creditor, 
after  judgment,  received  the  proceed* 
of  a  sale  of  the  goods  made  by  the  re- 
ceiptor without  the  knowledge  of  the 
defendant  or  officer*  Torrey  r.  Otii*, 
67  Me.  573;  nor  that  the  receiptor  haa 
a  larger  execution  against  the  debtor 
than  the  attaching  creditor  has.  Jen- 
ney  v.  Rodman,  i6  Mas».  464. 
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A  demand  on  the  receiptor  is  generally  necessary^  even  though 
he  is  unable  to  deliver  the  goods.* 

The  right  to  sue  the  receiptor  matures  on  demand.*  Dam- 
ages depend  on  the  officer's  liability  ;*  if  the  officer  is  liable  for 
the  goods,  the  measure  of  damages  against  the  receiptor  is  their 
full  value.^     If  the  value  is  stated  on  the  receipt,  that  binds.® 

7.  The  Eetnrn.— See  Service  of  Process. 

8.^  Duty  to.  Ouard  Property  Attached. — The  sheriff  is  bound  to  the 
exercise  of  due  care  and  diligence  in  keeping  possession,  so  as  to 
preserve  the  lien.''     He  leaves  the  property  at  his  peril  in  the 


1.  And  if  he  is  dead,  on  his  personal 
representatives.  Carpenter  v,  Snell, 
37  Vt.  255.  He  has  reasonable  time  to 
produce  the  goods.  Jameson  v.  Ware, 
6  Vt.  610.  No  demand  is  necessary  if 
the  contract  is  to  deliver  at  a  certain 
place  "if  no  demand  is  made."  Went- 
worth  V.  Leonard,  4  Gush.  (Mass.) 
415;  Hodskin  v.  Cox,  7  Cush.  (Mass.)^ 
471;  Shaw  V.  Laighton,  20  Me.  266; 
nor  if  the  receiptor  has  permitted  the 
property  to  be  taken  out  of  the  State. 
Webster  v.  Coffin,  14  Mass.  196;  in 
Mason  v,  Briggs,  16  Mass.  452,  demand 
at  the  receiptor's  dwelling  house  during 
his  absence  from  the  State  held  good. 
*■'  If  it  were  necessary  in  a  case  like  this 
to  make  a  personal  demand  it  would 
always  be  in  the  power  of  the  party  to 
elude  a  demand,  and  thus  to  avoid  re- 
sponsibility. One  who  makes  a  con- 
tract to  deliver  specific  articles  on  de- 
mand should  always  be  ready  at  his 
dwelling  house  or  place  of  business.  A 
demand  made  upon  him  personallj'  for 
goods  which  he  could  not  carry  about 
with  him  would  be  liable  to  more  rea- 
sonable objection  than  that  in  the  case 
before  us.  Absence  from  the  common- 
wealth, if  such  a  demand  as  was  made 
by  the  plaintiff  would  not  otherwise  be 
proper,  fully  justifies  him  in  the  course 
he  took."  In  Phelps  v,  Gilchrist,  28 
N.  H.  266,  the  court  held  that  the  de- 
mand must  be  such  that  a  receiptor, 
having  left  property  in  a  reasonable 
place,  shall  have  opportunity  at  such 
place  at  a  reasonable  time  to  deliver  it 
to  the  bailor. 

2.  Bicknell  v.  Hill,  33  Me.  297;  but 
in  this  event  demand  may  be  made  on 
him  anywhere.  Gilmore  v,  McNeil, 
46  Me.  532.  It  is  not  necessary  where 
he  has  delivered  the  goods  to  the 
debtor.  Webster  v.  Coffin,  14  Mass.  196. 
If  there  are  joint  receiptors,  demand  on 
any  one  is  sufficient.  Griswold  v. 
Plumb,  13  Mass.  298.  \  If  the  bailee  re- 
ceipts for  property  attached  on  several 
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writs,  demand  in  one  case,  duly  made, 
fixes  him  in  all.  Hinckley  v.  Bridgham, 
46  Me.  450;  and  if  he  delivers  property 
on  demand  in  one  case,  it  discharges 
his  receipt  in  the  others.  Haynes  v. 
Tenney,45  N.  H.  183. 

8.  Page  V,  Thrall,  1 1  Vt.  230;  Scott 
V.  Whittemore,  27  N.  H.  309.  Ac- 
knowledgment of  demand  is  evidence  of 
refusal  to  deliver.  Cargill  v.  Webb, 
10  N.  H.  199.  If  bailed  by  the  deputy 
he  may  sue,  Spencer  v.  Williams,  2  Vt. 
209;  19  Am.  Dec.  74;  Hutchinson  v. 
Parkhurst,  1  Aik.  (Vt.)  258;  Maxfield 
V.  Scott,  17  Vt.  634;  even  if  he  is  out 
of  office.  Bradbury  v.  Taylor,  8  Me. 
130;  or/ the  sheriff  may  sue.  Davis  v. 
Miller,  i  Vt.  9;  Baker  v.  Fuller,  21 
Pick.  rMass.)  318;  Smith  v.  Wadleigh, 
18  Me.  95.  It  is  no  defense  that,  af^er 
refusing  to  deliver,  he  offered  to  per- 
mit the  officer  to  take  the  ^oods.  Hill 
V.  Wiggin,  31  N.  H.  292;  Thayer  v. 
Hunt,  2  Allen  (Mass.)  449. 

4.  Moulton  V.  Chapin,  28  Me.  505. 

6.  Whitney  v.  Farwell,  10  N.  H.  9; 
Sawyer  v.  Mason,  19  Me.  49;  Clement 
V.  Little,  42  N.  H.  564,  but  if  the  goods 
have  been  delivered  only  the  amount 
of  the  judgment,  if  the  value  of  the 
goods  equal  or  exceed  that  amount. 
Clement  v.  Little,  42  N.  H.  664.  If 
the  value  of  the  goods  is  less  than  the 
judgment  the  liability  is  only  for  their 
value.     Hunter  v.  Peaks,  74  Me.  363. 

6.  Stevens  v.  Stevens,  39  Conn.  474 ; 
Remick  v,  Atkinson,  3  N.  H.  299; 
Smith  V.  Mitchell,  31  Me.  287;  Parsons 
V.  Strong,  13  Vt.  235;  Wakefield  v, 
Stedman,  12  Pick.  (Mass.)  562. 

7.  Farris  v.  State,  33  Ark.  70; 
Brown  v.  Richmond,  27  Vt.  583; 
Cooper  V.  Mowry,  16  Mass.  5 ;  Love- 
joy  V.  Hutchin8,'23  Me.  272;  McKay 
V.  narrower,  27  Barb.  (N.  Y.)  463; 
Dick  V,  Bailey,  2  La.  Ann.  974;  46 
Am.  Dec.  561.  If  he  delivers  the  property 
to  a  third  person  as  his  agent  to  hold  it, 
the  sheriff  is  bound  for  its  value,  though 
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debtor's  possession,*  He  is  bound  to  take  ordinary  care  of 
property  levied  on,^  to  prevent  deterioration  or  destruction,  and, 
if  he  neglects  so  to  do,  is  liable  for  the  resulting  injury.  He 
should  use  due  care  in  moving  goods  and  in  selecting  a  place  far 
their  deposit.^  He  should  feed  live  stock.*  If  the  attached 
property   perishes   without  his  fault    he  is  not  liable.*     He  is 


the  third  person  becomes  insolvent. 
Gibert  v.  CrandaU,  34  Vt.  188.  Contnu 
Runlett  v.  Bell,  5  N.  H.433;  Howard 
f,  Whittemore,  9  N.  H.  134.  If  taken 
from  the  officer  without  want  of  ordi- 
nary care  on  his  part  he  is  not  liable. 
Bridges  v.  Perry,  14  Vt.  262;  but  it  is 
his  duty  to  retake  it  by  summoning  the 
^Qsse^  or  by  replevin,  if  no  other  way 
exists.  Wood  v.  Bodine,  32  Hun  (N. 
Y.)  354.  If  the  plaintiff  assented  to 
what  the  sheriff  did,  the  latter  is  dis- 
charged from  liability. 

Where  the  attachment  subsists  a^  a 
valid  lien  only  for  a  certain  length  of 
time  after  judgment,  execution  must  be 
delivered  to  him,  or  demand  made  on 
him  by  an  officer  holding  the  execution, 
within  that  time,  to  render  the  sherifT 
liable  for  not  keeping  possession  of 
goods  attached.  Jameson  v.  Mason, 
12  Vt.  599. 

If  goods  attached  are  taken  from  the 
officer,  he  may  maintain  trover  against 
the  wrongdoer.  Badlam  v.  Tucker,  1 
Pick.  (Mass.)  389;  11  Am.  Dec.  202; 
Lowry  v.  Walker,  5  Vt.  181 ;  Lathrop 
V.  Blake,  23  N.  H.  46;  trespass,  Strom 
•V.  Bradbury,  5  Me.  313;  Whitney  : . 
Ladd,  10  Vt.  165;  or  replevin,  Gordo ti 
T".  Jenney,  16  Mass.  465. 

1.  Byrne  v,  Anderson,  8  La.  Ann. 
139;  Gale  V,  Ward,  14  Mass.  352;  7 
Am.  Dec.  223;  Knox  v.  Summers,  4 
Yeates  (Pa.)  477;  Rowe  v.  WiUiams,  7 
B.  Mon.(Ky.)  202. 

2.  Burns  v.  Lane,  138  Mass.  350; 
Cresswell  v.  Burt,  61  Iowa  590.  A 
sheriff  having  under  his  control  a  val- 
uable plantation  with  a  growing  crnp 
was  held  to  the  same  degree  of  ac- 
countability as  any  other  agent,  and 
to  the  exercise  of  the  same  degree  of 
care  that  a  prudent  owner  would  use 
over  his  own.'  Lambeth  r*.  Jobbriii, 
41  La.  Ann.  749;  McRay  v.  Scott,  39 
La.  Ann.  1116.  Having  seized  a  cargo 
of  coal  on  replevin  he  was  held  bound 
"to  take  such  steps  as  a  careful  und 
prudent  man  of  sense  and  judgment^ 
well  acquainted  with  the  condition 
and  location  of  the  vessel,  and  having 
the  power  of  the  sheriff  in  the  matter, 
might   reasonably  be  expected  to  take 


had  the  coal  belonged  to  hira^^eU," 
Moore  v,  Weslervelt,  27  N.  V,  234. 
For  articles  contained  in  a  boat,  but 
forming  a  part  of  it  at  the  time  of  thf 
attachment,  his  responsibility  wai 
held  to  be  that  of  a  bailee  without 
hire.  Briggs  v,  DearJxirn,  99  M2«s. 
50, 

3.  SuHiven  r.  Bellocq,  zo  La,  Ann. 
305:  Jenner  r.  JoHffe,  9  Johns.  (N. 
Y,)  38;  Conover  rr.  Gate  wood,  1  A. 
K.  Marsh,  { Ky.)  ^68;  Tudor  v.  Lewis* 
3  Mete.  rKy.)"378. 

If  he  attaches  hay  in  a  barn  and  re* 
moves  it  in  an  improper  season  and  it 
is  thereby  injured  he  Is  liable.  Bar- 
rett V.  White,  3  N,  H.  Jto. 

The  sheriff's  agent  left  co^s  at- 
tached in  R  field  properly  fenced  and 
the  owner  took  down  the  fence  and 
drove  the  cows  away.  Held^  that  the 
sheriff  had  taken  due  care  of  them  and 
was  not  liable.  Bridges  i\  Berrv,  i| 
\i.  262. 

Where  he  left  a  carriage  attached  in 
an  open  field  all  winter,  for  which  no 
excuse  was  offered  but  the  diflGcuhj  of 
findin|j:  a  place  under  cover,  he  wjit 
held  liable  for  the  damage  to  the  car- 
riage.    Brings  V.  Taj'lor,  iS  Vt.  iSo, 

If  it  i^  necessary  that  grain  attached 
be  threshed  he  should  thresh  it_ 
Briggs  V.  Tavlor,  35  VL  57. 

4.  Sewali  t-.  Mattoon,  9  Mass.  53c: 
Tyler  z^  Ulmer^  12  Mass.  i63« 

ft.  He  iR  not  liable  as  an  insurer- 
Kendall  V,  Morse,  43  N.  H.  555: 
Browning  v.  Harford,  5  Hiil  (N.  V  1 
5SS ;  Price  T.  Stone,  49  Ala»  543;  Shawr 
T',  Laughton,  20  Me.  266;  Falls  r. 
Weisfiinger,  11  Ala.  801;  Cross  r. 
Brown,  41  N.  H.  2S3. 

If  he  is  taking  due  care  of  the  prop- 
erty he  is  not  liable  for  its  I06*  bj 
theft,  Buck  v.  Ashley,  37  Vt  47;; 
Dorm  an  t^  Kane.  5  Allen  (Mass.)  3S: 
nor  for  its  destruction  by  fire,  Kcndil! 
7'.  Morse,  43  N.  H.  553;'Price  f.  Stone, 
49  Ala,  543;  nor  for  its  deterioration. 
Robinson  f.  Barrows,  48  Mc,  iS6; 
where  he  kept  money  collected  on  an 
execution  In  a  trunk  under  his  bed  and 
the  money  was  stolen,  he  was  held  Ha- 
ble,    Gilmore    r.    Moore*  30  Ga.  638; 
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liable  for  losses  resulting  from  his  neglect  of  instructions  which 
the  plaintiff  had  a  right,  to  give.* 

9.  Deficient  Securities. — Where  it  is  the  sheriff's  official  duty  to 
take  a  bond  he  is  liable  for  taking  securities  deficient  at  the  time 
of  the  taking,  but  not  where  they  were  good  at  the  time  of 
the  taking,  or  approved  in  accordance  with  a  statute,  but  sub- 
sequently became  worthless.* 

10.  Money  Received. — A  sheriff  is  bound  to  pay  over  to  the 
plaintiff,  without  any  demand  or  request,^  money  made  on  the 


where  the  |>artie8  restrain  him  by  or- 
ders or  agreements  and  in  consequence 
loss  results,  he  is  not  liable,  Pepin  v. 
Dunham,  20  La.  Ann.  88;  where  the 
attachment  is  wrongful  the  sheriff  is 
liable  to  the  owner,  though  the  loss  was 
not  due  to  sheriff's  negligence.  Teal  v. 
Lyons,  30  La.  Ann.  X140;  contra,  Mor- 
ris V.  McKenna,  29  Tex.  757. 

1.  Patton  V.  Hamner,'28  Ala.  618; 
Poston  V.  Southern,  7  B.  Mon.  (Ky.) 
289;  Walworth  v,  Readeboro,  24  Vt. 
252;  Shyrock  V,  Jones,  22  Pa.  St.  303; 
Isler  v.  Cosgrove,  75  N.  Car.  334;  State 
V,  Pilsbury,  35  La.  Ann.  408;  Root  v. 
Wagner,  30  N.  Y.  9;  86  Am.  Dec.  348; 
Godfrey  v.  Gibbons,  22  Wend.  (N. 
Y.)  569;  Morgan  v.  People,  59  111.  60. 

Instructions  may  ]>e  such  that  they  will 
justify  him  in  failing  to  return  the  exe- 
cution. Humphrey  r.  Hathorn,  24 
Barb.  (N.  Y.)  278. 

He  is  liable  for  refusing  to  act  ac- 
cording  to instmctions  where  he  is  tend- 
ered a  bond  of  indemnity,  though  the 
grounds  of  the  -instructions  are  not 
communicated  to  him.  Peirce  v.  Par- 
tridge, 3  Met.  (Mass.)  44. 

Where  the  plaintiff  authorized  the 
sheriff  to  settle  for  a  negotiable  note 
and  he  took  an  unnegotiable  note, 
and  the  execution  expired  uncollected, 
the  sheriff  was  held  liable  for  the  djebt, 
Mason  r.  Ide,  30  Vt.  697;  and  also 
when  he  set  off  a  judgment  contrary  to 
instructions  whereby  plaintiff  lost  his 
debt,  Coggeshall  v.  Varnum,  19  Pick. 
(Mass.)  422. 

After  the  sheriff  has  notice  of  the  as- 
signment of  the  judgment  or  claim  he 
should  not  take  instructions  from  the 
plaintiff ^s  attorney  but  should  obey  his 
prsecept  except  as  the  assignee  instructs 
him.  Robinson  v.  Brennan,  90  N. Y.  208. 

2.  McKenney  v,  Craig,  4  Sneed 
(Tenn.)  577;  Com.  v,  Thompson,  3 
Dana  (Ky.)  301  ;  Choat^  v.  Stark,  18 
N.  H.  131;  Kesler  v.  Haynes,  6  Wend. 
(N.  Y.)  547;  Noble  v,  Desmond,  72 
Cal.  330;  Dearborn  v.  Kelley,  3  Allen 
(Mass.)  426;  Newbcrt  v.  Cunningham, 


50  Me.  231;  Bank  of  Middlebury  r. 
Rutland,  33  Vt.  414;  and  is  liable,  if  at 
all,  for  the  damage  caused  by  the  fail- 
ure. Robinson  v.  People,  8  III.  App. 
1279.  ^^  Pearce  v.  Humphreys,  14  S. 
&  R.  (Pa.)  23,  he  was  held  responsible 
for  their  sufficiency  at  the  end  of  the  suit, 
and  not  merely  at  the  time  of  taking. 

If  he  does  not  have  the  sureties  ap- 
proved by  the  creditor  or  in  the  way 
pointed  out  by  the  statute,  he  is  respon- 
sible for  their  subsequent  insufficiency. 
Miner  v.  Coburn,  4  Allen  (Mass.)  136. 

To  prove  the  insufficiency  of  the  bond 
it  is  competent  for  the  plaintiff  to  show 
that  he  brought  suit  on  it  and  had  not 
realized  anything  from  it,  and  that  the 
officer  could  find  no  property  of  prin- 
cipal or  sureties  as  tending  to  show  orig- 
inal insufficiency.  Carter  zk  Dug- 
gan,  144  Mass.  32.  The  sheriff  is  not 
an  insurer  of  the  sufficiency  of  sureties 
in  a  replevin  bond.  It  is  sufficient  if  he 
takes  security  believed  by  him  to  be, 
and  understood  by  well-informed  men 
to  be  responsible.  People  r\  Robinson, 
89  111.  159. 

An  officer  who  serves  a  replevin  writ 
on  behalf  of  a  defendant,  to  recover  the 
possession  of  property'  attached,  is 
bound  to  take  sureties  on  the  replevin 
bond  who  are  at  the  time  actually  re- 
sponsible for  its  amount.  It  is  not 
enough  that  they  are  at  the  time  the 
bond  is  taken  in  good  credit  and  appar- 
ently responsible;  but,  on  the  other 
hand,  he  is  not  liable  if,  being  actually 
responsible  when  taken,  they  cease  to  be 
so  before  the  bond  is  put  in  suit.  Bank 
of  Middlebury  v.  Rutland,  33  Vt.  414. 

It  is  no  part  of  the  duty  of  the  sheriff 
from  whom  goods  are  replevied  to  see 
that  sureties  in  a  replevin  bond  are  suf- 
ficient. Chase  v.  Stevens,  11  Me.  128. 
Contra,  Ford  r.  Perkerson,  59  Ga.  359. 

3.  Brewster  v.  Van  Ness,  18  Johns. 
(N.  Y.)  133;  Canterbery  v.  Com.,  i 
Dana  (Ky.)  415;  Janvier  v.  Vandever, 
3  Harr.  (Del.)  29;  Dygert  v.  Crane,  i 
Wend.  (N.  Y.)  534;  contra,  not  liable 
until   demand.     Weston   v.  Ames,    10 
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execution,^  and  the  excess,  after  satisfying  process  in  his  hands, 
to  the  defendant.*  He  can  only  receive  legal  currency  in  satis- 
faction of  an  execution,*  and  he  cannot  show  that  he  received 
anything  else.*  He  may  pay  to  the  plaintiff  s  attorney^  of  record, 
or  to  an  assignee,®  or  in  accordance  with  an  order  of  court.' 


Met.  (Mass.)  244;  Church  v.  Clark,  i 
Root  (Conn.)  303;  Moody  v,  Mahurin, 
4  N.  H.  296;  Nash  v,  Muldoon,  16  Nev. 
404;  McBroom  v.  Governor,  6  Port. 
(Ala.)  32;  but  demand  is  not  necessary 
where  the  sheriff  asserts  a  right  in 
opposition  to  the  plaintiff 's  claim.  Sims 
V.  Anderson,  i  Hill  (S.  Car.)  394; 
Taylor  v.  Easterling,  i  Rich.  (S.  Car.) 
310;  nor  where  the  sheriff  collected  the 
money  for  public  purposes.  State  v, 
Mcintosh,  9  Ired.  (N.  Car.)  307;  nor  in 
a  case  where  the  statute  requires  pay- 
ment in  a  limited  time ;  after  that  time 
has  expired  no  demand  is  necessary, 
Mentzenholster  v.  State,  37  Ind.  457. 
He  is  accountable  for  interest  from  the 
time  of  demand,  Slingerland  v.  Swart, 
13  Johns.  (N.  Y.)  255 ;  Farley  v.  Mon- 
roe, 21  N.  H.  146. 

1.  Even  though  he  deposited  it  in  a 
bank  that  fails.  Phillips  v.  Lamar,  27 
Ga.  228;  73  Am.  Dec.  731 ;  and  where  he 
loaned  it  and  received  back  confederate 
notes,  he  was  liable.  Lindsey  v.  Cock, 
40  Ga.  7.  If  he  sells  on  mesne  process 
and  deposits  the  money  in  the  bank,  he 
is  liable  to  the  creditor  for  interest  re- 
ceived. Jackson  v.  Smith,  52  N.  H.  11. 
He  cannot  resist  recovery  on  the 
ground  that  the  plaintiff  had  received 
satisfaction  of  the  defendant  on  an  ex- 
ecution in  another  action  for  the  same 
cause.     Hill  v.  Fitzpatrick,  6  Ala.  314. 

A  sheriff  received  a  writ  of  attach- 
ment with  orders  from  the  plaintiff  to 
levy  on  the  contents  of  the  debtor's 
warehouse,  including  goods,  on  which 
the  latter  had  liens  for  storage  and  ad- 
vances and  to  release  the  property  sq 
stored  upon  payment  by  the  owners  of 
the  charges  thereon  due  the  defendant; 
the  sheriff  having  done  so,  but  having 
then  paid  out  the  money  so  collected  on 
the  defendant's  order,  was  held  liable  to 
the  attaching  creditor  for  the  money  so 
collected,  whether  the  goods  were  at- 
tachable or  not,  since  he  should  have 
attached  the  money.  Hanchett  v.  First 
Nat.  Bank,  126  III.  499. 

2.  Dickinson  v.  Palmer,  a  Rich.  (S. 
Car.)  Eq.  407 ;  Seaver  v.  Pierce,  42  Vt. 

325. 

3.  Griffin  v,  Thompson,  2  How.  (U. 
S.)  244 ;  Planters'  Bank  v.  Scott,  5  How. 


(Miss.)  246;  Mitchell  v.  Hackett  14 
Cal.  661;  Deaher  v.  State,  r  Head 
(Tenn.)  262;  Barker  v.  Fox,  7  W.  k  S. 
(Pa.)  142;  but  where,  during  the  war, 
the  only  money  in  circulation  was  con- 
federate currency  and  he  took  this,  h 
was  held  that  he  was  not  liable,  Hutch^ 
ins  V,  HuUman,  54  Ga.  346. 

4.  Tiftanv  z\  Johnson,  27  Miss,  237; 
Armstrong  v.  Garrow,  6  Cow.  (N,  Yo 
465 ;  or  that  he  received  nothing,  Apple- 
ton  v.  Bancroft,  10  Mel.  (Mass.)  231; 
Payne  f .  Cowan,  i  J*  J-  Marsh.  (Kv.) 
12;  Kumler  i'.  Brandenbury,  39  Minn, 
59;  Ferguson  v.  Tutt,  S  Ran.  370. 

If  he  sells  without  receiving  price,  he 
is  liable  to  defendant  for  the  balnncc, 
after  deducting  execution  and  co?u  u 
though  he  had  received  money,  Kura 
ler  v\  Brandenburg,  39  Minn.  59;  but 
where  goods  were  sold  on  mesne  pro- 
cess on  credit  and  judgment  is  for  dc- 
fendant.  the  sherilf  is  not  liable  to  th« 
defendant  for  the  price,  unices  he  re- 
ceives it.     Seaver  r.  Peirce,  42  Vt  325. 

5.  Unless  he  knows  the  authority  b 
revoked,  Rutier  t',  Jones,  7  How. 
(Miss.)  587:  Custer  v.  Agnew,  8j  IIL 
194;  or  ought  lo  have  known  it^ 
Parker  :■.  Downing,  13  Mass.  466, 

6.  An  assignee  of  an  execution  maj 
sue  the  sheriff  for  money  collected 
thereon,  Alexander  -%  Hancock,  i 
Rich.  (S.  Car.)  100;  but  such  assign* 
ment  does  not  pass  a  right  to  lue  for 
neglects  before  such  nssignmenL 
Com.  T'-  Fuqua,  3  Litt.  ( Ky*)  4i' 
Sheriff  bound  only  to  pay  to  assignee 
after  notice  of  assignment,  Ril<?y  r. 
Faber.  g  Gray  fMass,)  372-  Greg^jry 
V.  Waters,  19  Ga.  71;  McClane  -. 
Rogers.  42  Tex.  214. 

A  mortgagor  a^isigned  his  equity  of 
redemption  after  attachment,  and  the 
sheriff,  without  notice  of  the  assi§:n 
ment^  sold  the  equity,  satisfied  the  ex- 
ecution,  and  applied  the  surphi^  to 
satisfy  anotherexecution.  //*f/(/,  officer 
not  liable  to  assignee  for  said  surplu*- 
Bacon  r.  Leonard,  4  Pick.  (Mass.)  3/7' 

In    C  a  it  for  ft  in  ^  he  is  not  obliged  In 
decide  upon  the  validity  of  an  as^ig 
ment  under  risk  of  being  ruled.     Wil- 
son V.  B ruder,  10  Cal.  4S6. 

7.  In  sotne  States  co nil icting  claim* 
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Many  States  provide  statutory  penalties  for  his  failure  to  pay 
over  money  collected.* 

11.  Proceedings  Against  Him. — The  proceedings  against  a  sheriff 
for  his  defaults  or  misdoings  take  various  forms.*  He  is  liable 
to  respond  in  an  action  brought^by  the  person  injured  for  actual 
damage  and  for  any  statutory  penalty  provided,  unless  the  method 
of  obtaining  this  latter  is  limited  or  pointed  out.  A  remedy  is 
now  generally  provided  by  statute,  by   summary  proceedings' 


to  the  money  justify  him  in  not  pay- 
ing it  over.  Conway  v.  CampbeU,  1 1 
Mo.  71 ;  and  he  may  bring  it  into 
court.  Com.  v.  Walter,  86  Pa.  St.  15; 
McDowell  V.  Jefferson,  3  Harr.  (Del.) 
25 ;  and  the  court  will  order  an  issue 
made  up  to  determine  who  is  entitled 
to  the  money,  Starns  v.  Prince,  6 
Rich.  (S.  Car.)  319;  Crawford  v.  Wil- 
liams, 76  Ga.  792;  and  if  he  pays  it 
over  in  accordance  with  an  order  of 
the  court  it  will  discharge  him, 
American  Hosiery  Co.  v,  Riley,  12 
Abb.  N.  C.  (N.  Y.)  329,  if  court  has 
authority  to  sa  order.  ^  Summers  v, 
Caldwell,  2  Nott  &  M.  (S.  Car.)  341 ; 
Stete  V.  Boles,  13  S.  Car.  283. 

1.  These  apply  generally  to  willful 
neglect  and  not  to  cases  of  mistake. 
Nash  V.  Muldoon,  16  Nev.  404;  Grif- 
fin V.  Smith,  2  Nev.  374;  Coykendall 
V.  y^&jf  29  Minn.  162 ;  nor  where 
there  are  conflicting  claims  to  the 
money,  Johnson  v,  Gorham,  6  Cal. 
195  ;  65  Am.  Dec.  501 ;  and  after  spe- 
cial demand.  Pope  v.  Hays,  1  Mo. 
450 ;  Bulfinch  t'.  Balch,  8  Me.  133. 
The  proceedings  to  obtain  the  penalty 
must  be  promptly  instituted.  Donley 
t'.  Wiggins,  52  Tex.  301;  Scogins  v. 
Perry,  46  Tex.  113. 

An  injunction  on  part  would  be  no 
defense  for  not  paying  over  the  re- 
mainder.    Phillips  V.  Behn,  19  Ga.  298. 

It  is  a  defense  that  the  money  was 
made  on  property  not  belonging  to 
the  debtor.  Peaselee  tu  Stainford,  i 
D.  Chip.  (Vt.)  170;  Frankel  v.  Elias, 
60  How.  Pr.  (N.  Y.)  74;  or  that  the 
money  has  been  used  in  paying  prior 
liens.  Hammen  v,  Munick,  32  Gratt. 
(Va.)  249. 

3.  At  common  law,  for  certain  de- 
faults, the  court  issued  attachments 
against  him  as  for  a  contempt  of  court, 
and,  unless  the  contempt  was  purged, 
imprisoned  or  amerced  him.  These 
contempts  were  such  as  not  obeying 
an  order  of  the  writ  to  bring  in  the 
defendant,  or  making  a  return  on  its 
face  insufficient.      Rolle   Abr.  M.   i; 
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Sewall  on  SherifTs,  304.  And  it  was 
necessary  for  the  plaintiff  to  proceed 
within  a  reasonable  time.  Rex  v.  Sher- 
iff of  London,  i  Taunt.  1 1 1 ;  Rex  v.  Per- 
ring,  3  B.  &  P.  151. 

If  the  court  did  not  set  the  attach- 
ment aside  the  sheriff  was  liable  to  the 
plaintiff  for  the  amount  due  on  the 
writ.  Rex  v.  Sheriff,  9  East  316 ;  Hep- 
pel  V,  King,  7  T.  R.  370.  This  method 
was  applied  in  this  county  but  the 
party  injured  could  also  proceed  by 
action.  Burk  v.  Campbell,  15  Johns. 
^N.  Y.)  456;  State  V.  Sheriff,  i  Mill  (S. 
Car.)  151;  Ronald  v,  Bentley,4  Hen.  & 
M.  ( Va.)  461 ;  Phillips  v,  Cunningham, 
5*Yerg.  (Tenn.)  416.  The  attach- 
ment was  allowed  only  for  a  willful  de- 
fault acting  by  virtue  of  some  order 
and  within  a  reasonable  time.  Mongie 
V.  Cheney,  i  Hill  (S.  Car.)  145;  Lawson 
V.  Johnson,  5  Ark.  168.  This  method 
was  not  universally  adopted.  Clark  v. 
Foxcroft,  6  Me.  29(5;  20  Am.  Dec.  309. 
In  some,  he  was  coerced  by  fine  or 
imprisonment.  State  i'.  Tipton,  i 
Blackf.  (Ind.)  166;  in  others  by  im- 
prisonment. Lawson  v,  Johnson,  5 
Ark.  168.  But  if  he  acted  in  good 
faith  and  the  loss  did  not  result  From 
his  act  he  was  relieved.  Pitman  v, 
Clarke,  i  McMull.  (S.  Car.)  316;  Mc- 
Lean-r.  Du  Bose,  i  Bailey  (S.  Car.) 
646;  Daniel  v.  Capers,  4  McCord  (S. 
Car.)  237. 

When  both  of  these  remedies  exist 
he  cannot  follow  them  simultaneously. 
Wood  T/.  "Hunt,  23  Ga.  379;  Pugsley 
f.  Drew,  S2  Ga.  339. 

8.  Without  a  jury.  Wells  v,  Cald- 
well, I  A.  K.  Marsh.  (Ky.)  441 ;  Hens- 
ley  V,  Baker,  10  Mo.  157.  And  this  is 
not  a  violation  of  a  constitutional 
guarantee  of  trial  by  jury.  Lewis  v. 
Fellows,  6  How.  (Miss.)  261 ;  Lewis  v, 
Garrett,  5  How.  (Miss.)  434. 

For  non-return  see  Halcombe  v. 
Rowland,  8  Ired.  (N.  Car.)  240;  State 
V.  Latham,  6  Tones  (N.  Car.)  233; 
Wakefield  v.  Moore,  65  Ga.  268; 
Hyatte  v.  Allison,  3  Jones   (N.  Car.) 
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in  the  action*   in  which  his  default  occurred,  and  he  is  made  to 
respond  for  actual  damages  suffered,  and  for  the  penalty*  as  well. 


533.  For  failing  to  paj  over  money, 
see  Moore  v,  Disney,  2  Ohio  490; 
Stone  V.  Ruffin,  2  Ohio  503.  But  this 
means  a  willful  neglect  to  pay  and  not 
cases  where  liability  is  questioned. 
Custer  «.  Agnew,  83  111.  194 — or  for 
failure  to  pay  an  assignee  where  he  has 
no  knowledge  of  the  assignment. 
State  V.  Judges,  10  N.  J.  L.  319.  Mere 
non-return  is  not  enough  in  Neivyer- 
.tey,  Tood  xk  Hoagland,  36  N.  J.  L. 
352.  The  motion,  and  not  notice  that 
it  will  be  made,  is  the  commencement 
of  the  suit.  Hill  ?'.  Hinton,  2  Head 
;  Tenn.)  124.  Contra^  the  notice  is  the 
» ommencement.  Scott  x\  Dow,  14 
^"  J-  L.  350.  Notice  generally  must 
be  served  on  the  sherilT.  Stryker  v, 
Merseles,  24  N.  J.  L.  542 ;  Davis  r. 
frwfn,  8  Ga.  153.  Appearance  will 
cure  want  of  notice  and  errors  therein. 
Watkins  v.  Barnes,  i  Sneed  (Tenn.)' 
201 ;  Gore  v.  Hedges,  7  T.  B.  Mon. 
(Ky.)  520.  Slight  informalities  in  the 
notice  do  not  harm  it.  Fergus  v.  Ball, 
1  Litt.  (Ky.)  197.  In  some  no  plead- 
ings are  necessary.  Wadsworth  v.  Par- 
sons, 6  Ohio  452.  In  others,  they  are. 
Nagle  V.  Lumpkin,  48  Ga.  521. 

Generally  a  rule  for  contempt  in  not 
executing  process  will  be  discharged 
on  motion  where  the  sheriff  has  acted 
i  n  good  faith  under  advice  of  counsel. 
Harrell  f.  Feagin,  59  Ga.  821.  Or,  if 
caused  by  the  plaintiff's  act,  Simms  v. 
C^inn,  58  Miss.  221.  The  rule  should 
Hpecify  the  term  at  which  the  motion 
IB  made  and  the  court  in  which  the 
judgment  was  had  on  which  execution 
issued.  Welch  v.  Fourier,  6  Ala.  516; 
Bethune  v.  Bonner,  2  Ga.  169.  Should 
not  allege  more  than  one  ground  for 
the  motion.  Morgan  v.  Billings,  3  Ala. 
17^.  And  motion  should  be  made  at 
the  time  appointed  and  some  proceed- 
ings had  to  keep  alive  notice'or  it  will 
lose  its  force.  Armstrong  v.  Robertson, 
3  Ala.  164.  It  does  not  lie-in  favor  of 
an  assignee.  Beaver  v.  Batte,  19  Tex. 
111.  In  his  own  name.  May  v,  John- 
son, 3  Bibb  (Ky.)  229.  Must  be  made 
within  a  reasonable  time.  Overseers  v» 
Tucker,  2  Leigh  ( Va.)  580;  Mitchell  v, 
Fiillbright,  32  Mo.  S5i ;  Van  Tassel  v. 
Van  Tassel,  31  Barb.  (N.  Y.)  439.  It 
may  be  served  by  permitting  him  to 
read  it.  Stephens  v.  Hume,  i  Litt. 
{ Ky.)  6.  Should  be  served  by  copy. 
People  V,  McHatton,  3  111.  566. 


In  Kansas ^  procef-dingit  are  a  lien  on 
real  estate  from  the  day  the  petition 
is  filed.  Knox  z\  MprrilU  *2  Kan. 
572.  ^ 

1.  In  court  from  which  the  process 
issued.  Tapp  i\  Bonds,  57  Miss.  2S1, 
and  Fisher  i\  Franklin,  38  Kan.  251; 
Kennedy  v,  Cokman,  2  Litt.  (Ky.)  6. 

2.  Where  Uie  statute  provides  for  fil- 
ing on  the  ^heriflf  satbtaction  bv  way 
of  penalty^  it  ir  immaterial  that  the  de- 
fendant was  insolvent  so  that  the 
plaintiff  suffered  no  actual  damage. 
Cox  V,  Rose,  56  Mifis.  4^1. 

Chalmers^  J.,  said  •  *'The  penalty  de- 
nounced against  an  oiUccr  for  failing  to 
return  itnal  process  by  the  code  li 
strictly  in  the  nature  of  a  penalty  to  be 
inflicted  on  him  for  neglect  ofduty.arvd 
while  it  inures  to  the  benefit  of  the 
plaintiflf,  it  is  in  no  manner  dependent 
upon  any  actual  damage  sustained*  as  is 
well  settled  bv  former  adjudications  of 
this  court,  ^teen  v.  Brigi^,  3  Smed, 
&  M.  (Miss.)  326;  Morehead  v.  HoUi' 
day,  I  Smed.  &  M.  (Miss.)  625;  Beall 
V,  Shattuck,  53  Miss.  358.  On  bond 
the  rule  would  be  different.  Dai  lev  r. 
State,  56  Ml^s.  475.'* 

But  if  not  given  as  a  penalty  but  a>  a 
substitute  for  an  action  at  law^  *<fc 
Hustick  V.  Allen,  1  N.  J.  L.  rtS. 
Whatever  would  he  a  defense  to  an 
action  would  be  to  a  motion*  Billinf^'itljF 
V.  Rankin,  2  Swan  (Tenn.)  82.  That 
it  does  not  appear  that  the  pro  pert  v  on 
which  he  failed  to  levy  was  subject  to 
levy  under  thii  rule  would  be  a  deft-^n^e 
Smothers  t'.  Fields  62  Teit.  435  ;  Rob- 
inson V,  Schmidt.  4S  Tex.  13;  Young 
V.  Donaldson,  2  Hci^k.  (Tenn.)  5;, 

Such  a  fine»  though  its  object  U  ^o 
pay  the  claim  of  the  plain liflT  in  the 
writ  is  not  a  debt  within  the  meaning 
of  the  constitutional  prohibition  against 
imprisonment  for  debt.  Ex  farit 
Robertson,  27  Tex.  App.  62S.  And 
a  judgment  against  an  officer  on 
summary  process  is  in  no  sense  aftsct* 
of  the  original  defendant,  and  is  for  the 
benefit  only  of  the  creditor  in  whose 
favor  the  rule  was  made.  Ford  r. 
Perkerson,  59  Ga.  359. 

A  personal  remedy  ifi  only  allowable 
where  expressly  provided  for.  Bush- 
nell  V,  Eaton,  Wright  (Ohio)  720; 
Duncan  f.  Drakely,  10  Ohio  45. 

It  will  not  be  extended  by  implica- 
tion   against    his     &urette&,    Soule    r. 
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12.  The  Bond.^ — A  sheriff  and  the  sureties  on  his  bond  are  liable 
for  his  breaches  of  duty  arising  out  of  the  performance  of  his 
ministerial  duties.*  These  acts  include  those  which  the  laws 
authorize  him  to  perform  and  which  are  considered  among  the 
duties  of  his  office.* 

The  distinction  originally  was  between  acts  done  virtute  officii^ 
defined  as  those  within  the  limits  of  his  authority,  but  which  he 
performed  improperly,  and  for  which  his  sureties  were  liable,  and 
acts  done  colore  officii^  defined  as  acts  of  such  a  character  that  his 
office  gave  him  no  authority  to  perform  them,  for  which  his  sure- 
ties were  not  liable.* 


Worshan,  22  La.  Ann.  78;  Hernandez 
V.  Hugh,  22  La.  Ann.  245. 

The  statute  must  be  strictly  followed. 
Robinson  v.  Schmidt,  48  Tex.  13 ;  and 
strictly  construed.  Connell  v.  Lewis, 
I  Walk.  (Miss.)  251;  Conkling  v, 
Parker,  10  Ohio  St.  28. 

The  execution  to  sustain  such  a  pro- 
ceeding must  conform  strictly  to  the 
judgment  rendered.  Fisher  v.  Frank- 
lin, 38  Kan.  251. 

Not  more  than  one  fine  can  be 
imposed .  on  a  sheriff  for  failing  to 
return  one  execution.  Tomkins  v, 
Dounman,  6  Munf.  (Va.)  557. 

Where  a  sheriff  receives  a  writ  and 
goes  out  of  office  before  returning  it,  he 
is  not  liable  to  amercement  for  the 
non-return.  State  t,  Woodside,  7 
Ired.  (N.  Car.)  296.  Contra^  Arm- 
strong V,  Grant,  7  Kan.  285;  Bell  v. 
Thorpe,  44  Ga.  509.  See  also  Stans- 
bury  V.  Patent  Cloth  Mfg.  Co.,  5  N.  J. 

L.  433- 

In  some  States  a  sheriff  cannot  on 
motion  be  amerced  for  a  false  return, 
but  resort  must  be  had  to  an  action. 
Bank  of  Gallipolis  v.  Domigan,  12 
Ohio  221. 

1.  Seegenerally,  BoNDS,vol.  2,  p.  448. 

2.  But  he  is  not  liable  for  failing  to 
keep  the  peace,  whereby  the  plaintiff  is 
injured  by  a  mob.  South  v,  Mary- 
land, 18  How.  (U.  S.)  396. 

8.  People  V.  Dikeman,  4  Key«s  (N. 
Y.)  93 ;  for  acts  as  a  special  commis- 
sioner, Hubbard  v,  Elden,  43  Ohio  St« 
380;  as  distributee  of  funds  under  a  par- 
tition, State  V.  Jones,  26  Mo.  App.  190; 
as  trustee  under  an  appointment  of 
court.  State  v,  Griffith,  63  Mo.  545; 
State  V,  Taylor,  6  Mo.  App.  277 ;  State 
V.  Davis,  88  Mo.  585;  for  his  defaults 
as  tax  collector,  where  this  is  a  part  of 
his  official  duty,  sureties  on  his  bond  as 
sheriff  may  be  held  liable,  State  v, 
Powell,  44  'Mo.  436;  State  v.  Hill,  17 
W.   Va.  452;    State   v.  Matthews,   57 
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Miss,  i;  Hewlett  v.  Schenck,  82  N. 
Car.  234;  although  another  bond  was 
exacted  from  him  besides  his  bond  as 
sheriff.  New  Orleans  v.  Gauthreaux,  36 
La.  Ann.  109  {contra^  People  v.  Burk- 
hardt,  76  Cal.  606):  but  not  where  he 
has  no  right  to  collect  the  taxes,  An- 
derson V.  Thompson,  10  Bush  (Ky.) 
132;  Green  well  v.  Com.,  78  Ky.  320; 
his  sureties  are  not  liable  for  hisacts  as 
an  administrator,  this  being  considered 
outside  the  duties  of  his  office,  Robin- 
son V.  State,  47  Miss.  423. 

In  Prairie  v.  Worth,  78  N.  Car.  169, 
it  is  said  that  the  sheriff  takes  office 
subject  to  the  power  of  the  legislature 
to  control  his  duties  as  the  public  good 
may  require,  and  every  officer  gives 
bond  affected  with  notice  of  this  right 
of  sovereignty;  and  that  it  enters  into 
and  becomes  an  express  part  of  his 
contractwith  the  State,  and  is  as  binding 
on  the  bondsmen  as  an  express  condi- 
tion. 

The  sureties  are  not  liable  to  printers 
for  their  fees  in  advertising  notices  of  sale 
and  other  official  notices,  although  the 
sheriff  is  required  bj'  law  to  make  such 
advertisements  and  they  would  have 
been  liable  if  he  had  failed  to  do  so. 
Brown  v,  Phipps,  14  Miss.  51;  Com.  r. 
Swope,  45  Pa.  St.  535. 

In  a  State  where  the  sheriff  is  also 
tax  collector,  and  a 'statute  authorized 
the  county  court,  where  there  was  a 
vacancy  in  the  office  of  sheriff,  from 
any  other  cause  than  the  incumbent's 
death,  to  appoint  a  person  to  collect 
the  taxes,  and  the  sheriff  was  removed, 
but  no  person  was  thus  appointed  to 
collect  tfie  taxes,  it  was  held  that  the 
sheriff  must  proceed  to  collect  them 
notwithstanding  his  removal,  and  the 
sureties  on  his  official  bond  were  liable 
for  his  failure  to  do  so.  Ballard  v^ 
Thomas,  19  Gratt.  (Va.)  14. 

4.  The  distinction  is  still  recognized 
but    the    general    rule    puts   a    larger 
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His  sureties  are  liable  for  an  escape,*  for  a  failure  to  levy»*  to 
return  process,®  to  deliver  goods  to  the  defendant  on  discontin- 
uance of  the  action,*  for  non-payment  of  money  collected  as 
sheriff,*  for  loss  of  attachment  by  his  negligence  or  voluntan- 
act,®   for    damage    to    property    seized    caused    by    his    negli- 

liability  on  his  sureties.  In  Gerber  v, 
Ackley,  37  Wis.  43,  the  officer  took 
goods,  claiming  to  act  by  virtue  of  a 
writ  of  replevin,  when  in  fact  he  hati  no 
writ,  and  the  court  by  Cole,  J.,  said: 
"  The  surety  is  only  liable  for  his  of- 
ficial acts  done  or  omitted,  in  other 
words  for  those  done  virtute  o^irtL 
A  distinction  is  taken  by  the  authorities 
between  an  act  done  colore  officii  and 
-one  done  virtute  officii.  See  Coupey 
XT.  Henley,  2  Esp.  540;  Seeley  v.  Bird- 
«all,  15  Johns.  (N.  Y.)  267;  Morris  v. 
Van  Voast,  19  Wend.  (N.  Y.)  2S], 
*'  Acts  done  virtute  officii  are  whcr*: 
they  are  within  the  authority  of  the  of- 
ficer, but  in  doing  them  he  exeixises 
that  authority  improperly,  or  abuses 
the  confidence  the  law  reposes  in  him, 
whilst  acts  done  colore  offi'c it  sltc  "where 
they  are  of  such  a  nature  that  his  oifice 

fives  him  no  authority  to  do  them,'* 
ratt,  J.,  in  People  r.  Schuyler, 4  X.  V. 
187.  "  In  order  to  show  that  the  mar- 
shal violated  some  duty  resting  upon 
him  as  marshal,  it  must  appear  that  he 
was  acting  under  'process  and  not 
merely  claiming  to  act  in  the  execution 
of  process.  If  the  marshal  had  a  leg:al 
writ  issued  by  a  justice  which  coin- 
manded  him  to  seize  this  identical 
property,  that  would  afford  him  full 
protection  unless  he  acted  wrongfully 
in  executing  it.  Griffith  v.  Smith,  22 
Wis.  646;  Bates  t;.  Hamlin,  22  Wi*^. 
-669.  If  he  had  no  such  writ  he  can- 
not be  said  to  be  acting  virtute  offieii 
-and  in  the  discharge  of  an  official  duty/' 

1.  People  T'.  Dikeman,  3  Abb.  A  pp. 
Dec.  (N.  Y.)  520.  See,  on  the  subject 
of  escape.  Escape,  vol.  6,  p.  644. 

2.  Com.  V.  Fry,  4'  W.  Va.  721. 

3.  McNee  v.  Sewell,  14  Neb.  532  ; 
"Governor  v,  Pleasants,  4  Ark.  193, 

4.  Dennie  v.  Smith,  129  Mass.  143; 
Levy  V.  McDowell,  45  Tex.  220. 

5.*De  la  Garza  v.  Carolan,  31  Tex. 
3S7,  but  not  for  money  which  the 
sheriff  had  no  legal  authority,  hy 
virtue  of  process,  to  receive.  Barton 
T.  Lockhart,  2  Stew.  &  P.  (Ala.i  109: 
Gov.  r.  Wise,  1  Cranch  (U.S.)  142; 
Thomas  v.  Browder,  33  Tex.  783;  Tur- 
ner v.  Collier,  4  Heisk.  (Tenn.)  89: 
Bacas  v.  Hernandez,  31  La.  Ann.  85; 
Heidenheimer  v.  Brent,  59  Tex,  533. 


Where,  holding  a  replevin  writ,  ht 
took  a  deposit  of  money  inslend  ttl 
bond,  and  embezzled  the  money,  hi'' 
sureties  were  held  not  liable,  bcc*u>c 
the  act  was  extra  official.  People  - 
Hilton.  36  Fed.  Rep.  172. 

For  his  failure  to  pay  over  lundi 
when  demanded  the  sureties  were  held 
liable,  although  they  became  sureti- 
after  he  had  come  into  possession 
the  money  which  he  was  ordered  tj 
hold  subject  to  the  order  of  the  court, 
Wentz  f.  Ledoux,  24  Lai,  Ann.  151; 
but  where  he  had  made  a  levy  and 
afterwards  collected  and  lost  the 
money,  the  sureties  on  his  bond  at  tlie 
time  of  levy  were  held  liable,  though 
before  collection  and  loss  he  ^ve  ^ 
new  b<»nd,  Wooddell  f.  Brtilfev,  :; 
W,  Va.  ^6v 

For  any  surplus  in  the  sheriff* 
hands  the  sureties  are  liable  to  the 
defendant.  Slate  v,  Clymer,  3  HovsU 
(Del.)  20. 

Money  piiid  to  a  f«  her  iff  in  satisfac- 
tion  of  an  exemtion,  but  after  there- 
turn  day,  chargeii  the  suretie*.  Beale 
T'.  Commonwealth,  7  Watt?*  Pa,)  iS:; 
raw/rrf,  on  ground  that  the  orticerha^ 
no  authority  to  receive  the  monej. 
Forward  v'  Marsh,  18  Ala.  64s; 
Thtjmas  t-.  Browder»  33  Tex,  783, 

The  sureties  are  not  liable  for  monfT 
paid  to  the  sheriff  by  a  iudg^meni 
debtor  to  apply  upon  the  judgment, 
where  no  process  has  been  issued 
thereon.  Slate  v.  Allen,  7  Jones  N> 
Car.)  564;  nor  are  they  liable  for 
money  deposited  with  the  sheriflf  in 
lieu  of  bail  by  a  defendant  arre*ied  on 
a  ctJ/^iiis^  State  :■.  Long,  8  Ired,  1 S. 
Car,)  415;  so  where  he  sell^  per*4^^>nLil 
property  which  he  has  attached,  but 
the  sftle  IS  made  by  agreement  of  the 
parties  and  not  as  prescribed  by  Uw, 
hk  sureties  are  not  liable  for  the 
money.  Governor  :'.  Perrine,  33  All. 
807  ;  Webb  :■.  Anspach,  3  Ohio  St.  ^22, 
Schloss  ;'.  White,  j6  CaL  65;  but  thrr 
are  liable  for  money  collected  by  him 
on  an  execution^  though  there  wa*  no 
iudgment.  State  T^  Hicks,  2  Blackf. 
Und.)  336. 

6.  Sandridge  v.  Jones,  2  La.  Ann, 
993;  Com.  V.  Contner,  i3  Pa.  St.  45<J, 
Cotton    V.    Atkinson,    53    Ark.  98;  to 
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gence,*  for  overpayments  exacted  by  him  on  process;*  to  a  third 
person,  a  stranger  to  the  writ,  whose  property  he  levies  on,^  for 
omitting  statutory  requirements  at  a  sale,*  or  for  levying  on 
e5tempt  property.* 

His  sureties  are  not  liable  for  acts  of  the  sheriff  which  are  not 
a  part  of  his  official  duties,®  nor  for  breaches  caused  by  the 
plaintiff's  acts,^  nor  for  penalties.® 

If  sureties  have  limited  their  liability  they  are  not  liable  be- 
yond that  amount.®  In  some  States  they  are  not  liable  for  acts 
done  by  the  sheriff  after  his  term  expires.*^ 


judgment  creditor  for  release  of  a  valid 
levy.  State  v.  Rayburn,  22  Mo.  App. 
303. 

1.  Witkowski  v.  Hern,  82  Cal.  604. 

2.  Snell  V,  State,  43  Ind.  359.  Con- 
tra^ where  made  by  mistake.  State  x\ 
Ireland,  68  N.  Car.  300. 

5.  Lammon  v,  Fensier,  11 1  U.  S.  17, 
22;  U.  S.  V.  Hine,  3  McArthur  (D.  C.) 
27;  Gumming  v.  Brown,  43  N.  Y.  514; 
Carmack  v.  Com.,  5  Binn.  (Pa.)  184; 
Brunolt  v,  McKee,  6  W.  &  S.  (Pa.)  513; 
Archer  v.  Noble,  3  Me.  418;  Green-, 
field  V.  Wilson,  13  Gray  (Mass.)  384; 
State  V.  Jennings,  4  Ohio  St.  418; 
Sangster  v.  Com.,  17  Gratt.  (Va.)  124; 
Van  Peet  v.  Littler,  14  Cal.  194;  Com. 
r.  Stockton,  5  T.  B.  Mon.  (Kv.)  192; 
Jewell  V.  Mills,  3  Bush  (Ky.)  62;  State 
V.  Fitzpatrick,  64  Mo.  185;  Charles  v. 
Haskins,  11  Iowa  329;  77  Am.  Dec. 
148;  Turner  v.  Killian,  12  Neb.  580; 
Holliman  r.  Carrol,  27  Tex.  23;  80  Am. . 
Dec.  606;  Turner  v.  Sisson,  137  Mass. 
191;  Albright  %*,  Mills,  86  Ala.  324; 
People  V,  Mersereau,  74  Mich.  687. 
Contra^  State  v.  Conover,  28  N.  J.  L. 
224;  78  Am.  Dec.  54;  State  v.  Brown, 
II  Ired.  (N.  Car.)  141 ;  Gerber  v, 
Ackley,  33  Wis.  2.33;  19  Am.  Dec.  751; 
State  T».  Brown,  54  Md.  318. 

4.  Where  the  statute  entitled  a  pur- 
chaser of  mortgaged  chattels  to  pos- 
session on  his  compliance  with  the 
terms  of  the  mortgage,  a  liability  is 
incurred  by  the  delivery  by  the  "officer 
before  such  compliance.  Stifer  v. 
State,  114  Ind.  291. 

So,  if  an  officer  sells  mortgaged  prop- 
erty' under  a  second  lien,  and  delivers 
possession  to  the  purchaser  without 
requiring  his  compliance  with  the 
conditions  of  a  prior  mortgage,  the 
officer  and  his  sureties  are  liable. 
Kackley  t'.  State,  91  Ind.  437. 

6.  Casper  v.  People,  6  111.  App.  28; 
Mace  -•.  Gaddis,  3  Wash.  125 ;  Cole  v. 
Crawford,  69  Tex.  124;  State  v,  Carrol, 
9  Mo.  App.  275. 
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6.  Walsh  V,  People,  6  111.  App.  204^ 
But  they  are  liable  for  the  sheriff's  act 
in  falsely  certifying  as  true,  bills  ren- 
dered against  the  county,  this  not 
being  a  part  of  his  duty.  People  v, 
Foster,  133  111.  496. 

Where,  holding  a  warrant  for  the 
arrest  of  a  person,  he  goes  into  another 
State*  and  falsely  represents  that  he 
bas  extradition  papers  and  arrests  the 
person,  his  sureties  are  not  liable  for 
such  acts,  but  are  liable  for  acts  done 
after  he  returns  to  his  State.  Kendall 
V,  Aleshire,  28  Neb.  707. 

7.  Skinner  v.  Wilson,  61  Miss.  90; 
Robertson  v.  Coker,  1 1  Ala.  466;  Ken- 
nedy V.  SnSith,  7  Yerg.  (Tenn.)  472; 
Robinson  v.  Harrison,  7  Humph. 
(Tenn.)  189;  Gran  berry  v.  Crosby,  7 
Heisk.  (Tenn.)  579;  or,  if  caused'  by 
instructions  of  plaintiff's  attorney- 
State  T'.  Boyd,  63  Ind.  428;  State  v. 
Rose,  3  Lea  (Tenn.)  531;  State  r. 
McCallum,  11  Heisk.  (Tenn.)  loi. 

8.  State  V,  Nichols,  39  Miss.  318; 
only  for  actual  damages.  Glascock  v^ 
Ashman,  52  Cal.  493. 

9.  Marcy  v.  Praegar,  34  La.  Ann. 
54.  The  judgment  on  the  bond  is 
generally  for  the  penal  sum.  Mavor, 
etc.,  of  N.  Y.  V.  Ryan,  9  Daly  (N.*Y.) 
316;  Turner  v.  Sisson,  137  Mass.  191; 
but  after  recoveries  to  the  amount  of 
the  bond  they  are  no  longer  liable. 
Bothwell  V,  Sheffield,  8  Ga.  569. 

10.-  Sherrell  v.  Goodrum,  3  Humph. 
(Tenn.)  419.  Where  it  was  the  duty 
of  the  outgoing  sheriff  to  deliver  un- 
executed process  to  his  successor  and 
he  did  not,  but  collected  the  money, 
his  sureties  were  held  not  liable. 
State  T'.  Morgan,  59  Miss.  349 ;  Lynch 
V.  Leckie,  9  La.  Ann.  506;  People  ?'. 
Dunphy,  2  Mich.  N.  P.  197;  Bennett 
V.  State,  58  Miss.  556. 

Where  a  sheriff  sold  property  under 
an  order  of  court,  but  did  not'receive 
the  money  until  after  his  term  had  ex- 
pired, but  then  held  the  office  under 
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An  unsatisfied  judgment  against  the  sheriff  is  no  bar  to  a  suit 
on  the  bond;*  and  such  judgment  h  evidence  against  the  sure 
ties.* 

In  some  States,  judgment  against  the  sureties  may  be  had  on 
motion.* 


f.   I 


ajiew  election,  and  had  given  a  new 
bond,  and  failed  to  pay  over  the 
money,  it  wa%  held  that  the  time  of  the 
detalration  determined  the  liability, 
und  til  at  the  second  bondsmen  were 
h'ahle.  State  f.  McCormack,  >;;o  Mo* 
56S. 

Where  the  sherifT  collected  on  an 
execution  regular  on  its  face  and  paid 
over  the  proceeds,  and  after  hi-?  death 
the  judgment  was  reversed,  it  wns  held 
that  his  sureties  were  not  liable  for 
the  money  collected.  Clark  r-.  Lamb, 
76  Ala.  406. 

In  *ume  States  the  sureties  art"  liable 
for  certain  acts  done  after  the  expira- 
tion of  his  term.  Baker  v,  Ijalduin^ 
48  Cunn.  131. 

In  those  States  where  it  is  the  duty 
of  the  sheriff  to  complete  a  le^  y  \^  hicfi 
he  ha^  begun,  even  though  this  re- 
quire^  him  to  act  after  the  expiration 
of  his  term,  the  liability  *of  tht^  sure- 
ties on  his  bond  is  extended  aecord- 
inj^^^ly^  'Jnd  if  he  has* again  been  chosen 
and  has  given  another  bond  the  jiu re- 
ties  in  the  first  bond  are,  and  tlie  sure- 
ties in  the  second  bond  are  not,  liable 
for  his  defaults  relating  to  surh  levy. 
Elkhi  T'.  People,  4  111.  207;  State  r, 
Roberts,  12  N.  J.  L.  114;  Governor  r, 
Cobb,  2  Sneed  (Tenn.)  18;  Tyrel  t', 
Wilson,  9  Gratt.  ( Va.)  59. 

If  he  has  not  levied,  the  sureties  in 
the  second  bond  are  liable  for  his  not 
returning  an  execution.  Sherrell  7'. 
Goodrum,  3  Humph.  (Teniu)  419; 
State  T .  Morgan,  59  Miss.  349, 

Where  money  was  receivi-ti  by  a 
sheritT  upon  a  sale  under  an  aitiich- 
men!  during  his  term  of  otlke,  tlie 
sureties  on  his  bond  were  held  lirible 
for  his  failure  to  pay  over  the  money, 
aUliou|2;h  it  was  not  due  or  demaiuled 
until  after  the  expiration  of  his  term. 
King  V.  Nichols,  16  Ohio  St.  80; 
Brobst  V.  Killen,  16  Ohio  St.  382. 

Where  he  sold  real  property  in  par- 
tition during  his  first  term,  and  re- 
ceived the  money  during  thr  second 
term.  It  was  held  that  the  sureties  for 
the  second  term  were  liable  lor  the 
money,  Ingram  v.  Coombs,  17  Mo. 
55S.  See  also  supra^  this  title,  E!ec- 
iioHi   Appointment;   Termination. 


Succeaalve  Bondi.— A  sherifT,  Xwsmz 
collected  part  of  the  taxes,  was  rf> 
quired  before  the  day  of  payment  to 
give  a  new  bond;  and  the  «ureiie^  \\\ 
that  bond  were  held  liable  for  muner 
previously  received  by  him.  Miller 
T',  Moore,  1^  Humph.  (Tenn.)  1S9. 

Addlttc»n&l  Suretlea.— 'Person*  wim 
in  September  added  their  names  ^i* 
sureties  to  a  shcriirs  bond  tiled  in  the 
preceding  t'ebruary  were  held  liable ir 
if  they  had  executed  it  when  file<l- 
Com.  T',  Adtimii,  3  Bush  {  Ky.)  41^ 

Omitted  Stgiiftturc. —  W  here  t  b  e 
record  of  court  stated  that  a  sherif 
elect  and  his  sureties  came  into  court 
and  executed  an  official  bond;  and  one 
of  those  named  as  surety  who  wj- 
present  did  not  "r-i^xK  the  bond,  it  v.  - 
held  that  neither  of  the  suretie* 
liable.  Fletcher  -■,  Light,  4  B 
(Ky.)303. 

1.  Bennett  v.  Skate,  ^  Mi«.  55f>: 
Stale  -\  Ciison,  it  S.  Car.  392;  a  ^uir 
on  this  bond  will  lie  without  fir-t 
brinj^in^  a  suit  against  the  sheritT  in 
dividualiy.  Governor  f,  Perkirift,  i 
Bibi>  (Ky.)  39s;  Jefferson  v.  Hartlev, 
81  Ga.  716;  or  obtaining  an  order  of 
court.  State  v,  Cason,  11  S.  Car.  39:. 
unless  a  statute  requires  it,  Litchfield 
t\  McDonald,  35  Minti.  167, 

3.  Some  cases  hold  that  it  is  tnerch 
pritna  /Vrr/V  evidence  against  them  is  to 
the  dctault  of  tbe  sherifTand  the  dam 
aj^es,  People  zk  Merscreau,  74  Mick 
6S7  ;  State  T.  Cason,  11  S.  Car  39: 
Carr  z'.  Meade,  77  Va.  143:  State  t. 
W'oodside,  7  Ired.  (K.  Car.)  i96;soTnf, 
tbat  it  is  conclusive,  DeDnic  i-.  Smith, 
IJ9  Mafis.  143;  Tracy  r,  Goodwin,  ; 
Allen  (Mass,)  409;  Master  r.  Strick 
land,  17  S.  &  R.  f  Pa.)  3^:4;  17  Am.  Dec, 
r/iS.  In  Stale  v.  Colerich,  3  Ohio  4S;, 
it  was  held  conchisive  if  the  sure- 
ties had  notice  of  the  suit,  otherwise 
o n  i y  / r im a  facte. 

In  other  States,  it  h  said  to  be  nai 
even  prima  facie  evidence  against  ^he 
sureties.  People  v.  Russell,  ^5  Hun 
(N,  Y.)  524;  Lucas  xk  Governor,  6 
A  Li,  S26, 

3,  State  V.  Howell,  65  N.  Car  61, 
Shepherd  v.  Brown,  ^o  W.  Va,  15- 

Wherever    particular    and    pecuHif 
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The  bond,  though  not  in  the  form  prescribed  by  statute,  may 
be  good  as  a  common-law  bond.^ 

The  sheriff  only  has  a  cause  of  action  on  the  deputy's  bond  to 
him  where  the  deputy  commits  a  breach  which  subjects  the 
sheriff  to  liability.* 


remedies  of  enforcing  a  bond  are 
pointed  out  by  ttie  laws  of  a  State,  en- 
forcing these  particular  and  peculiar 
matters  is  the  exclusive  province  of 
tribunals  of  that  State.  Pickering  v. 
Fisk,  6  Vt.  I02. 

1.  Cox  f.  Ross,  56  Miss.  481;  Bur- 
nett V.  Nesmith,  62  Ala.  261 ;  so  held 
where  it  ran  to  the  "  county  "  instead 
of  to  the  "  people,"  as  the  statute  re- 
quired, Bay  Co.  r.  Brock,  44  Mich.  45; 
and  so  where  it  was  not  executed 
within  a  given  time  after  the  sheriff's 
election,  as  required  by  statute,  Ste- 
phens V,  Crawfbrd,  i  Ga.  574;  44  Am. 
Dec.  680;  and  so  held  when  it  ran  to 
the  State  contrary  to  the  statute,  State 
V.  Horn,  94  Mo.  162;  Huffman  v.  Kop- 
pelkom,  8  Neb.  344;  and  the  sureties 
are  as  firmly  bound  as  though  the  bond 
fulfilled  all  the  requirements  of  the 
statute,  Crawford  v.  Howard,  9  Ga. 
314;  Treasurers  v.  Taylor,  2  Bailey  (S. 
Car.)  524;  where  a  sheriff's  bond  was 
conditioned  for  the  years  1872  and 
1S73  **^d  action  was  brought  thereupon 
for  his' default  in  the  collection  of  taxes 
for  the  year  1874,  *^  ^^^  he\d  that  the 
sureties  were  not  liable,  notwithstand- 
ing a  statute  which  saved  bonds  vary- 
ing from  the  provisions  prescribed  by 
law.  The  court  said:  "The  object 
[of  the  statute]  "was  to  enforce  the 
substance  of  the  obligation  without  re- 
gard to  formal  defects  or  variances. 
But  it  certainly  never  was  the  purpose 
of  the  act,  to  make  men  do  that  which 
they  never  undertook  to  do  in  form  or 
substance,  nor  especially  to  do  pre- 
ciselv  the  contrary  of  their  undertak- 
ing.'^   Prince   V,  McNeill,  77  N.  Car. 
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2.  Deputy's  Bond. — Rowe  v.  Rich- 
ardson, 5  Barb.  (N.Y.)  385;  Tuttle  v. 
Cook,  15  Wend.  (N.  Y.)  274;  Cook  r. 
Palmer,  6  B.  &  C.  739.  A  deputy  sher- 
iffs bond  to  his  principal  is  not  a  mere 
bond  of  indemnity  against  actual  loss, 
however.  Badgett  v.  Martin,  12  Ark. 
730;  Chace  f .  Hinman,  8  Wend.  (N. 
Y.)  452;   24   Am.  Dec.  39. 

Deputy. — The  sheriff  is  liable  civilly 
for  the  acts  of  his  deputies.  Watson  v. 
Todd,  5  Mass.  271;  Jentry  i;.  Hunt,  2 
McCofd     (S.    Car.)   410;     Hazard   v. 


Israel,  i  Binn.  (Pa.)  240;  Moore  v. 
Dawney,3Hen.  &  M.(Va.)  127;  Prosser 
V.  Coots,  50  Mich.  262;  Estes  v, 
Williams,  Cooke  (Tenn.)  413;  Murrell 
r.  Smith,  3  Dana  (Ky.)  462;  where  the 
deputy  assumes  to  act  under  color  of 
his  ofl^ce,  Harrington  i\  Fuller,  18  Me. 
277;  State  V,  Moore,  19  Mo.  369.  He 
is  liable  for  the  default  of  a  deputy 
who,  being  duly  authorized  by  the 
pjaintiff'on  receipt  of  the  writ,  to  settle 
the  suit  by  receiving  an  order  on  a  par- 
ticular person,  receives  the  amount  of 
the  claim  in  money  from  the  defend- 
ant and  does  not  pay  it  to  the  plaintiff 
or  serve  the  writ,  Hammond  v.  Root, 
15- Gray  (Mass.)  416;  for  the  act  of  his 
deputy,  in  taking  more  fees  than  allowed ' 
by  law,  M'Intyre  v.  Trumbull,  7  Johns. 
(N.  Y.)  35;  for  the  neglect  of  the  dep- 
uty to  take  a  sufficient  bond  in  re- 
plevin, Harriman  v,  Wilkins,  20  Me. 
93;  for  the  act  of  the  deputy  in  taking 
goods  that  do  not  belong  to  the  defend- 
ant in  the  execution,  Wilbur  v,  Strick- 
land, I  Rawle  (Pa.)  458;  Pond  v. 
Lemon,  45  Barb.  (N.  Y.)  152;  Satter- 
white  V.  Carson,  3  Ired.  (N.'Car.)  549; 
for  money  collected  by  a  deputy.  Hill 
V.  Fitzpatrick,  6  Ala.  314.  An  attach- 
ment is  an  official  act  of  the  deputy  for 
which  the  sheriff  is  responsible.  Rider 
V,  Chick,  50  N.  H.  50. 

The  sheriff  is  not  liable  for  the  serv- 
ices of  a  person  employed  by  his  dep- 
uty, to  keep  property  attached  by  the 
latter,  Dooley  r.  Root,  13  Gray 
(Mass.)  303;  Krum  v.  King,  12  Cal. 
412;  Kendrick  v.  Smith,  31  Me.  162; 
Lucier  r.  Pierce,  60  N.  H.  13;  Dow  v. 
Rowe,  58  N.  H.  125;  nor  for  the  act  of 
his  deputy  performed  while  the  deputy 
of  a  former  sheriff,  Wilton  Mfg.  Co. 
V.  Butler,  34  Me.  431;  Pillsbury  v. 
Small,  19  Me.  435;  nor  for  the  act  of 
his  deputy  in  accepting  an  order  to 
pay  over  the  proceeds  of  an  execution 
in  his  hands,  Moore  v.  Jarret,  10  Tex. 
201 ;  nor  where  there  is  a  departure  from 
the  ordinary  execution  of  his  office  by 
the  deputy  under  the  instructions  of  the 
plaintiff,  Gorham  v.  Gale,  7  Cow.  (N, 
Y.)  739;  nor  for  money  received  by  the 
deputy  on  a  case  in  which  the  execution 
had  not  then  been  lodged  in  his  office. 
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IV.  Fees  and  Compehsatioit.— The  sheriff's  fees  are  provided  for 
by  statute  ;  are  paid  by  tlie  party  for  whom  the  services  are  ren- 
dered,  and,  if  he  prevails  in  the  proceeding,  are  taxed  as  a  pan 
of  his  costs.^     He 'may  require  prepayment  of  his  fees.* 


Chelsea  v,  Hollowaye,  4  McCord  (S. 
Car.)  164. 

A  sherifTs  liabilitj  for  such  default 
ts  not  terminated  by  the  expiration  of  hi^ 
term,  when  the  execution  of  process  is 
commenced  before  that  time  but  not  fin- 
ished until  afterwards.  Hill  v.  Fitzpat- 
rick,  6  Ala.  314;  Lamed  v,  Allen,  13 
Mass.  295;  Doliver  v.  Colling  wood,  15 
R.  I.  510. 

At  common  law  a  stranger  could  not 
sue  a  deputy  sheriff  for  the  breach  or 
non-performance  of  his  official  duties, 
but  only  the  sheriff,  Harlan  v.  Lums- 
den,  I  Duv.  (Ky.)  86;  White  :-.  John- 
son, I  Wash.  (Va.)  159;  Stone  v. 
Chambers,  i  Strobh.  (S.  Car,)  117. 
Contra^  that  he  could  sue  cither. 
Draper  v,  Arnold,  12  Mass.  441;^;  Estey 
V.  Chandler,  7  Mass.  464. 

A  joint  action  will  not  lie  a;;ainst  a 
sheriff  and  his  deputy  for  the  acts  of 
the  deputy.  Moulton  zk  Norton,  5 
Barb.  (N.  Y.)  286;  Campbell  v.  Phelps, 
I  Pick.  (Mass.)  62. 

And  see  generally  Deputy,  voL  5, 
p.  623. 

Sheriff  as  CdUectlng  Agent  —  The 
sureties  on  a  sheriffs  bond  are  not 
liable  for  his  defaults  as  a  collecting 
agent,  he  being  regarded  as  a  mere 
agent  of  the  plaintiff.  Kinnard  v. 
Willmore,  2  Heisk.  (Tenn.)  619; 
Bnimble  v.  Brown,  71  N.  Car.  513. 
Contra,  McLean  v.  Buchanan,  S  Jones 
(N.  Car.)  444.  If  he  receives^  -a  note 
for  collection  and  fails  to  account  for  it 
there  is  a  prima  facie  presumption 
that  he  either  collected  it  or  converted 
n  to  his  own  use.  Brumble  v.  Brown, 
71  N.  Car.  513.  If  he  shows  judgment 
was  recovered  on  note,  he  sufficiently 
accounts  for  it.  Miller  v.  Pharr.  87  \. 
Car.  396.  He  is  bound  to  u^e  reason- 
able diligence  in  the  collection.  He 
must  obtain  judgment  and  exerution 
within  a  reasonable  time,  and  if  debt  is 
lost  in  consequence  of  his  neglect,  he  i** 
responsible.  Kinnard  f.  Willmore,  2 
Heisk.  (Tenn.)  619. 

In  Maryland  h^  was  responsible  for 
the  amount  of  officer's  and  lawyer's 
fees  put  into  his  hands  for  collection 
within  the  time  limited  by  law,  un- 
less he  made  return  to  the  officers  and 
lawyers     within     a    prescribed     time, 


Mantz  T.  CoHins,  4    Har.  &  M.{M 

1,  Bos  we  11  ^\  Dingley,  4  Mas*.  41;. 
He  has  a  right  to  call  on  the  pUintiff* 
attorney  for  them,  Adam*^  v,  Hopkins 
5  Johns.  (N.  Y.)  252;  Burnham  :•.  Sav 
ings  Bank,  5  N,  H.  446;  unle*s  the  at 
torney  has  informed  him  that  he  would 
not  be  responsible,  Heath  i\  Bate*. 
49  Conn.  342;  44  Am.  Rep.  234:  if  the 
fihcrilT  recovers  judgment  against  the 
attorney,  he  cannot  then  look  to  the 
plaintifl^",  Ousterhout  v.  Day,  9  Johrt, 
(N.Y.)ii3. 

Sometimes  a  statute  provide*  a  sun 
mary  remedy  for  the  shcrlfF  against  the 
plaintiflf    who    hiis     discontiitued    aw 
action.     Rotwrtson    t'.    Smith.  37  G«. 
604. 

Where  the  fees  are  not  a  part  of 
the  judgment  and  cot^ts  in  the  cxecu*  « 
tjon,  and  the  execution  is  paid,  the 
officer  cannot  levy  for  subsequent  fett 
Craft  V,  Merrill,  14  N.  Y.  456V  463, 
Jackson  ?■.  Anderson,  4  Wend,  (N.  Y,i 
474.  CoHtru^  Howard  v.  Levy  Court, 
I  Har.  &  J.  (Md,)55S. 

An  agreement  by  the  sheriff  to  ac- 
cept less  than  the  amount  of  hi*  fect^ 
if  the  person  to  whom  they  are  charged 
would  allow^  the  amount  thus  reduced* 
is  without  consideration.  Van  Xcst 
V.  Lott,  t6  Abb.  Pr.  (N.  Y.)  130. 

When  the  ftherifl'  has  money  in  hi* 
hands  collected  on  execution,  he  mtv 
retain  from  this  the  amount  due  him 
from  the  same  pLiintiff  on  another  eic* 
cut  ion.     Robertson    z\   Smithy  37  G»- 

An  act  requiring  the  sheriff  to  ptT 
hi«  fQCB  into  the  county  treasury  wi» 
held  iinc(?nstitutionai  in  Fulk  i\  Bo*rd 
of  Commissioners,  46  Ind,  i^o. 

He  cannot  claim  fees  for  serving  nn 
execution  contrary  to  the  direction*  of 
the  plaintiif.  Oswitchee  Co.  r.  Hope,  5 
Ala,  639. 

Where  he  retvirncd  an  execution  s*tti- 
ficd,  with  no  detailed  return  thereon  of 
his  doings,  and  without  itemizing  hi* 
fees,  he  was  held  liable  to  the  defendmt 
for  the  proceeds,  above  what  was  nee* 
essary  to  satisly  the  judgmenL  Har- 
rington r.  Hill,  i;t  Vt,  44, 

a.  Prep&fment — ^Jones  r.  Gupton,  6j 
X.  Car,  4$;   Adams   r.  Dinkgrave.  Jt> 


54iO 


k 


Few  and  CompenBation. 


SHERIFFS. 


Fees  and  Compeniatioii. 


Poundage  is  the  amount  allowed  a  sheriff  or  other  officer  for 
commissions  on  the  money  made  by  virtue  of  an  execution.* 
The  amount  varies  in  the  different  States.  At  common  law,  if 
the  debtor  paid  the  creditor  before  levy,  the  sheriff  was  not  en- 
titled to  poundage,  but  if  so  paid  after  levy  he  was  entitled  to  it.* 
In  the  United  States  the  rule  varies  as  to  how  far  an  officer  must 
have  proceeded  to  be  entitled  to  poundage,  when  the  parties 
among  themselves  have  disposed  of  the  execution.* 


La.  Ann.  626;  Haas  v.  Gaddis,  i  Wash. 
S9;  but  if  prepayment  is  not  demanded 
he  cannot  refuse  to  make  return  until 
the^'  are  paid,  Wit  v,  Shoonmaker,  15 
How.  Pr.  (N.  Y.)  460;  and  is  bound  to 
serve  as  though  prepaid.  Carlisle  f. 
Soule,  44  Vt.  265. 

Where  a  judgment  debtor  was  im- 
prisoned and  the  creditor  refused  on 
demand  of  sheriff  payment  of  jail  fees 
for  board  weekly  in  advance,  the  sheriff 
was  justified  in  allowing  the  prisoner 
to  go  at  large.  Gill  v.  Miner,  13  Ohio 
St.  182. 

1.  Poundage. — Bouvier  Law  Diet. 
Originally  this  was  a  charge  out  of  the 
debt,  Woodgate  v,  Knatchbrill,  2  T. 
R.  148;  but  by  Stat.  43  Geo.  Ill  it  was 
added  to  the  debt. 

If  the  sale  realizes  only  a  part  of  the 
debt  he  is  entitled  to  a  commission  only 
on  the  sum  made,  Bryan  v.  Buckmas- 
ter,  I  111.  408;  Black  v,  Ely,  6  N.  J.  L. 
232 ;  and  if  the  proceeds  of  the  sale  are 
more  than  the  debt  he  has  only  a  per- 
centage on  amount  of  the  debt.  Sum- 
ickson  V,  Gale,  16  N.  J.  L.  21.  If  judg- 
ment is  jeduced  b^'  the  court,  he  gets 
commission  only  on  the  reduced  amount. 
Campbell  r.  Cothran,  56  N.  Y.  279; 
Shaw  I'.  Brown,  41  Tex.  446.  Where 
the  goods  were  taken  from  him  on  legal 
process  he  was  held  entitled  to  full 
poundage,   Baldwin   v.    Shaw,  35   Vt. 

273. 

Where  he  levied  an  execution  and  it 
was  suspended  by  decree  and  he 'sold 
afterwards  under  venditioni  exponas, 
he  was  given  full  poundage  on  sale  but 
no  additional  poundage  for  the  levy. 
Boyd  V,  Harper,  3  Bush  (Ky.)  142;  but 
where  it  was  sold  after  levy,  by  another 
officer  under  decree,  first  officer  was  not 
given  poundage.  Harris  v,  Pettigrew, 
5  Lea  (Tenn.)  596. 

2.  Alchin  v,  Welles,  5  T.  R.  470; 
BuUen  v.  Ansley,  6  Esp.  iii. 

3.  That  he  is  not  entitled  if  execution 
is  paid  by  defendant  to  plaintiff  before 
levy,  Barnard  v,  Stevens,  2  Aik.  (Vt.) 
429;  16  Am.    Dec.    733;    Hildreth   v. 


Ellice,  I  Cai.  (N.  Y.)  192;  Snell  v. 
Woodford,  9  D^a  (Ky.)  128,  that  it 
must  be  paid  to  the  sheriff  to  entitle 
him  to  poundage,  Vance  v.  Bank  of 
Columbus,  2  Ohio,  214;  Wynne  v, 
Mississippi,  etc.,  R.  Co.,  45  Miss.  569; 
that  he  is  not  entitled  to  it  unless  he  re- 
ceives the  money.  Com.  v.  Brown,  5 
Call  (Va.)  569;  "that  he  is  entitled  to 
full  poundage  on  the  amount  paid  after 
lev3'  where  the  parties  settled  among 
themselves,  Parsons  v.  Bowdoin,  17 
Wend.  (N.  V.)  14;  Bolton  r.  Lawrence, 
9  Wend.  (N.  Y.)  435;  Pritchard  v. 
Bank  of  California,  51  Barb.  (N.  Y.) 
i84;^Voodruff  V.  Imperial  F.  Ins.  Co., 
90  N.  Y.  521;  that  he  is  /entitled  to  no 
claim  for  commission  unless  the  service 
is  rendered,  Barnes  v.  Jackson,  2 
Sneed  (Tenn.)  416;  but  where  he  sold 
property  to  the  plaintiff  and  credited 
amount  of  bid  on  the  execution  without 
receiving  any  money,  he  was  held  en- 
titled to  full  poundage,  Arnold  v. 
Dinsmore,  3  Coldw.  (Tenn.)  235;  Litch- 
field V.  Ashford,  70  Iowa  393;  contra , 
Coleman  v.  Ross,  14  Oregon  349;  and 
where  he  returned  execution  satisfied 
by  instruction  of  the  plaintiff,  he  was  * 
held  not  entitled  to  poundage.  Hern- 
don  V.  Mason,  4  J.  J.  Marsh.  (Ky.)  575. 
In  AVw  yersey  if  the  parties  by  mutual 
consent  after  levy  dispose  of  the  case, 
the  sheriff  is  entitled  to  his  full  pound- 
age. Sturges  V.  Lackawanna,  etc.,  R. 
Co.,  27  N.  J.  L.  424. 

In  Indiana^  he  is  not  entitled  to  it,  if 
payment  be  made  before  levy,  though 
he  would  be,  if  the  payment  were 
made  after  levy,  Pomroy  v.  Harter, 
I  McLean  (U.  S.)  448;  Miles  v. 
Ohaver,  14  Ind.  206;  Kirland  v.  Rob- 
inson, 24  Ind.  105;  and  the  same  rule 
exists  in  Missouri.  Gaty  v,  Vogel, 
40  Mo.  553;  Gordon  v,  Maupin,  10  Mo. 
352;  47  Am.  Dec.  118;  Irwin  v.  Mil- 
burn,  10  Mo.  456;  Gates  v.  Buck,  75 
Mo.  688. 

Where  a  sheriff,  by  instruction  from 
plaintiff,  received  one-sixth  of  the 
amount- of  an  execution  in  full  settlc- 
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When  he  arrests  a  defendant  on  a  ca,  sa.  he  is  entitled  to 
full  poundage.*  He  is  not  entitled  to  double  compensation 
for  the  same  act.*  He  may  have  a  reasonable  compensa- 
tion for  the  expense  of  keeping  and  selling  goods  attached 
before  applying  goods  to  tlie  execution,^  if  the  statute  allows 


itient,  he  was  held  only  entitled  to 
poundage  on  that  amount.  Pierce  xk 
Delesdemier,  17  Me.  431.  He  is  not 
entitled  to  it  unless  the  money  is  paid 
before  return  day  of  writ  or  while  lie 
has  process  in  his  hands  authorizing 
him  to  levy,  Loiland  v.  Jefferson,  4  Harr. 
(Del.)  303;  Kincaid  v,  Smyth,  13  Ired, 
(N.  Car,)  496. 

1.  Gardner  v.  Neal,  9  Gratt.  rVa.) 
85;  although  the  defendant  is  dis- 
charged on  poor  debtor  proceedings, 
Boswell  V.  Dingley,  4  Mass.  410;  or 
under  insolvent  laws,  Adams  ?■.  Hop- 
kins, 5  Johns.  (N.  Y.)  252  ;  or  although 
C(i.  sa.  issued  irregularly  when*  the 
sheriff,  notwithstanding  theregularitv, 
incurs  the  risk  of  being  made  liable 
for  an  escape.  Scott  v.  Shaw,  13  Juhiii*. 
(N.  Y.)  378.  If  defendant  dies  while 
in  the  sherifFs  custody,  the  sheriff  is 
not  entitled  to  pouncfage.  Flack  z\ 
State,  29  Hun  (N.  Y.)  286. 

2.  Where  he  holds  several  execu- 
tions and  makes  one  seizure  he  cminot 
charge  a  levy  fee  on  each  writ» 
Thrower  v,  Vaughan,  i  Rich.  (S, 
Car.)  18. 

Where  he  brought  three  prisoners 
on  one  trip,  or  might  have  done  so,  he 
was  only  allowed  one  mileage,  Bs^rnes 
ir.  Marion  Co.,  54  Iowa  482;  rtJi/nr^ 
'where  he  was  held  entitled  to  mileage 
for  each  one,  Sherman  v.  Santa  Bar- 
bara Co.,  59  Cal.  486;  Evans  r.  State, 
85  Tenn.  269. 

Where  he  ma3e  one  trip  in  serving 
seven  subpoenas  h^  was  allowed  mile- 
age for  one  trip  only.  Redfifld  v, 
Shelby  Co.,  64  Iowa  11. 

On  various  warrants  to  assess  dain- 
Mt;es  which  a  statute  required  to  be 
tried  before  the  same  jury, the  fees  of 
fhe  sheriff  for  ser\'ice,  summoning 
jurors,  and  notifying  the  parties,  were 
held  to  be  the  same  as  if  one  warrnnt, 
and  to  be  apportioned  among  the  par- 
ties. Wilmarth  v.  Knight,  14  Gray 
(Mass.)  112. 

He  is  entitled  to  a  levying  fee 
against  each  of  several  defendantj^  in 
an  execution.  State  v.  Burton,  4  Harr 
(Del.)  457. 

Where  he  served  eighteen  citations 
un  the  defendant  at  the  same  time  he 


was  given  mileage  in  each  case.  GuM, 
etc^  R*  Co,  I*.  Dawson,  69  Tex.  519; 
and  where  in  several  suits  the  defend- 
ants lived  close  together  so  that  onif 
one  trip  was  neces?*ary  he  got  miletgf 
in  each  case»  McGee  v,  DiUon,  103 
Pa.  St.  433. 

Where  he  levied  on  separate  pare eU 
of  real  estate  he  was  given  fees  for 
each  levy.  Young  v.  Miller,  63  CaL 
302. 

In  a  suit  against  a  corporation,  wheir 
the  sheriff  attached  di%'ers  parcels  at 
real  estate  belonging,  respectively,  U» 
individual  members  uf  the  corporation 
who  were  liable  in  their  indi\idLi;il 
capacity  for  debts  of  the  corporaiiuti, 
he  vv  as  not  allowed  a  separate  fee  for 
each  parcel  attached,  Washington 
Bank  v.  Boston  Glass  Manufacior' 
6  Pick.  (Mass.)  375. 

3.  Baldwin  r.  Hatch,  54  Me.  16;; 
McNeil  r.  Bean,  32  Vt,  429;  Rowlcv  :. 
Painter,  69  Iowa  432;  Irvin  r.  Real 
Estate  Bank^  5  Ark.  30;  Schneider  -. 
Scars,  1 J  Oregon  69 ;  SheUy'i  Appeil, 
3S  Pa.  St.  210;  Olds  V,  Loom^^.  io  lii. 
App.  418;  even  if  proceeds  are  ordered 
paid  to  the  debtor,  Conners  t.  A\en\ 
2^  La,  Ann.  330  ;  and  in  a  Hen  on  the 
^oods,  Twombly  v.  Hunewell,  i  Me. 
221;  Pailhes  T?,  Thelen,  i  La,  Ann,  34; 
McNeil  V.  Bean,  32  Vt.  429;  Sleek  ^. 
Shirley,  13  Snicd,  &  M,  (Miss.)  ^i^ 
In  some  States,  this  niwst  firsi  be 
allowed  by  the  court*  Bower  r,  Rm 
kin,  61  Cal.  loS;  Geil  i.  Stevens  i 
Cal.  590;  Addington  i'.  Sciton* 
Wis.  327;  84  Am.  Dec.  74 5* 

He  cannot  charge  plaintiff  with  e\' 
pensee  incurred  in  holding  property 
after  he  is  notified  that  the  plaintiff  his 
released  his  claim.  Hall  r*.  U.S.  Rc- 
Hector  Co.,  34  Hun  (N,  Y.)  467. 

He  has  no  authority  to  insure  and 
ask  reimbursement  for  premiums  paJQ 
Owens  V.  Davis,  15  La.  Ann.  2l« 

He  may  charge  for  storage,  East- 
man V.  Coos  Bank,  i  N.  H.  23*  and 
has  a  claim  for  reimbur»eiJient  ot 
money  necessarily  paid  !o  preserve  tlie 
property,  Hanness  v.  Smith,  Jt  ^' J* 
L.  495;  and  expenses  incurred  in  main- 
taining animals  attiiched,  may  be  re- 
covered ot'  plaintiff  if  judgment  Is  given 
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it.^  His  fees  for  travel  are  to  be  computed  by  the  distance  on 
the  usual  way  traveled.*  He  is  entitled  to  his  legal  fees,*  and 
these  include  a  great  variety  of  expenses  *  not  specially  pro- 
vided for,  but  covered  by  some  general  provision  of  the  stat- 
ute. He  is  not  entitled  to  extra  compensation  or  reward  for 
doing  that  which  is  merely  his  duty.* 


for  defendant,  Phelps  v.  Campbell,  i 
Pick.  (Mass.)  59;  Gleason  v,  Briggs,  28 
Vt.  135.  Where  he  delivered  the  goods 
to  the  defendant  he  was  held  not  en- 
titled to  fees  for  guarding  the  property, 
but  might  be  allowed  necessary  expen- 
ses, not  exceeding  sheriff's  fees,  if  he 
had  held  possession.  Cape  Fear 
Steamboat  Co.  v.  Bartholomess,  67  Ga. 

452- 

1.  Crofut  V.  Brandt,  58  N.  Y.  106; 
17  Am.  Dec.  213;  German  Bank  v, 
Morris  Run  Coal  Co.,  74  N.  Y.  58; 
King  V,  Shepherd,  68  Iowa  215;  or 
agreement  has  been  made  to  pay, 
Mathers  v.  Ramsey,  2  Disney  (Ohio) 
334;  and  is  not  allowed  for  mere  care  of 
property  outside  of  statutory  fees  and 
salary.  In  McKeon  v,  Harsfall,  88  N. 
Y.  431,  it  was  held  that  he  was  not  en- 
titled to  keeper's  fees^these  depending  on 
agreement  recoverable  only  by  action, 
but  that  he  might  employ  an  attorney 
if  necessary.  May  hew  v.  Duncan,  31 
Barb.  (K.  Y.)  87;  and  be  allowed  ex- 
penses incurred  in  regaining  property 
taken  from  him  without  his  fault, 
Rhoads  v.  Woods,  41  Barb.  (N.  Y.) 
471;  Newman  v.  Wilson,  i  La.  Ann.  ' 
4S. 

a.  Pierce  t».  Delesdernier,  17  Me. 
431.  Where  a  statute  provided  that  he 
should  receive  mileage  for  "  every  mile 
necessarily  traveled  in  going  only  in 
executing  any  warrant  of  arrest,  etc., 
taking  prisoner  before  magistrate, 
etc^"  he  was  held  entitled  Iwth  for 
mileage  in  going  to  make  arrest  and 
for  that  traveled  in  bringing  prisoner 
from  place  of  arrest  to  a  magistrate, 
Allen  v.  Napa  Co.,  82  Cal^  187 ;  but  the 
same  court  did  not  allow  mileage  for 
traveling  in  different  directions  look- 
ing for  one  criminal.  Broughton  v, 
Santa  Barbara  Co.,  65  Cal.  257. 

He  is  entitled  to  mileage,  where, 
through  no  fault  of  his  own,  he  fails 
to  serve  process.  Davis  v,  Le  Sueur 
Co.,  37  Minn.  491. 

3.  Hicks  V.  Moore,  2  Ga.  240 ;  Burn- 
ham  f.  ,  Savings  Bank,  5  N.  H.  446; 
King  r.  Shepherd,  68  Iowa  215.  An 
agreement  between  the  sheriff  and  the 
parties  in  a  suit    to  accept  a  certain 
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sum  in  lieu  of  all  fees  for  services 
afterward  to  be  performed,  is  void, 
Gilman  v.  Des  Moines  Valley  R.  Co., 
40  Iowa  200 ;  as  is  an  agreement  for 
compensation  in  excess  of  that  fixed  by 
law.  Burk  v,  Webb,  32  Mich.  173. 
Where  the  fees  are  specifically  fixed 
by  statute  the  court  has  no  discretion, 
and  can  give  no  more,  Irvin  v.  Alex- 
ander, 63  111.  528 ;  Fletcher  v.  Aldrich, 
81  Mich.  186;  Tennessee,  etc.,  R.  Co. 
V,  East  Alabama  R.  Co.,  81  Ala.  94. 

4.  If  the  expense  of  recovering  prop- 
erty was  caused  by  his  own  neglect  in 
losing  it,  it  Vill  not  be  allowed.  Gill 
V,  Wilkinson,  30  Ga.  760;  Martin  Co. 
V,  Pipher,  98  Ind.  124;  nor  will  it  be 
allowed  iif  it  is  extra  work,  but  in- 
cluded in  an  item  for  which  fees  are 
fixed — e,  g"^  extra  work  in  carrying 
meals  or  caring  for  prisoners  which 
the  courts  decide  are  included  in  an 
allowance  for  board,  Schneider  v. 
Sears,  13  Oregon  69;  Bynum  v,  Greene 
Co.,  100  Ind.  90 ;  Benton  Co.  v.  Har- 
man,  loi  Ind.  551;  Republic  Co.  v, 
Kindt,  16  Kan.  157;  Grubb  v.  Louisa 
Co.,  40  Iowa  314;  where  he  received  a 
salary  it  was .  held  this  was  to  be  re- 
garded as  full  compensation  for  all 
services  not  otherwise  specially  pro- 
vided for,  and  that  he  could  not  re- 
cover for  services  as  jailer,  McDonald 
V.  Woodbury  Co.,  48  Iowa  404;  Ford 
V.  Howard  Co.,  3  Mo.  309;  Stockton 
T'.  Shustea,  11  Cal.  113;  but  where,  by 
act  of  the  legislature,  $100  was  given 
sheriffs  for  their  fees  in  criminal  cases, 
it  was  held  this  was  not  meant  to  be 
their  sole  compensation,  because  there 
are  many  services  rendered  by  sheriffs 
not  provided  for  in  the  fee  bill,  Parker 
V.  Robertson,  14  La.  Ann.  249. 

5.  Bilke  v.  Havelock^  3  Camp.  374; 
Preston  v.  Bacon,  4  Conn.  471 ;  Shat- 
tuck  V.  Woods,  I  Pick.  (Mass.)  175; 
Bussier  v.  Prav,  7  S.  &  R.  (Pa.)  447; 
Carroll  v.  TyleV,  2  Harr.  &  G.  (Md.) 
54;  Hatch  V,  Mann,  15  Wend.  TN.  Y.) 
49 ;  but  if  the  services  are  extra  official 
he  may  receive  reward  for  such  services. 
Warner  v.  Grace,  14  Minn.  487;  Hatch 
V.  Mann,  15  Wend.  (N.  Y.)  44;  Smith 
V.  Whildin,  10  Pa.  St.  39;  49  Am.  Dec. 
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He  is  liable  in  an  action  to  refund  excessive  or  illegal  feesJ 

V.  MATlflHAT.. — The  general  duties  of  the  United  States  marshal 

are  substantially  similar  to  those  of  the  sheriff  *     He  holds  office 


572;  or  if  they  are  rendered  out  of  bis 
precinct.  Brown  v.  Godfrey,  33  Vt. 
120;  People  V.  Rainey,  89  111.  34;  Blake 
V.  Baldwin,  54  Conn.  5. 

He  is  not  entitled  to  profits  made  In 
using  property  attached.  Price  r. 
Cutts,  29  Ga.  142;  74  Am.  Dec.  53. 

Where  a  prisoner  who  was  sick, 
promised  the  jailer  if  the  latter  would 
attend  altogether  to  the  prisoner  in- 
stead of  devoting  his  spare  time  to  his 
business  as  a  blacksmith,  to  pay  hmi 
therefor  twice  as  much  as  he  could 
earn  by  his  work,  it  was  held  that  the 
contract  was  valid.  Trundle  v.  Riley, 
12  B.  Mon.  (Ky.)  396. 

A  deputy  sheriff  was  held  not  entitled 
to  compensation  offered  by  an  individ- 
ual for  procuring  the  retiirn  from  an 
other  State  of  a  fugitive  from  justice 
from  his  own  State  where  the  statute 
fixed  the  compensation  of  a  State  agent 
empowered  for  such  a  purpose,  and  for- 
bade a  public  officer  to  receive  any 
additional  compensation  for  such  serv- 
ice.  Day  v.  Townsend,  70  Iowa  53S, 
Contra,  Morrel  v.  Quarels,  35  Ala.  544. 

1.  Jackson  v.  Smith,  52  N.  H.  10;  he 
is  liable  for  commissions  received  and 
retained  by  him  on  an  unauthorized 
sale,  Shropshire  v.  PuUen,  3  Bush 
(Ky.)  512. 

The  payment  of  illegal  fees  without 
protest  is  not  a  waiver  of  the  right  to 
recover  a  statutory  penalty.  McClure 
V.  Locke,  61  ^.  H.  14.  I?e  Jure  sheriff 
can  recover  the  emoluments  of  his 
office  received  by  the  de  facto  sheriff 
during  his  usurpation.  Mayfield  j-. 
Moore,  53  111.  428;  5  Am.  Rep.  52; 
Boyter  v,  Dodsworth,  6  T.  R.  681 ;  Glas 
cock  V,  Lyons,  20  Ind.  i;  83  Am.  Dec. 
299;  Currey  v.  Wright,  9  Lea  (Tenn.) 
247;  McCue  V.  Wappel  Co.,  56  Ga. 
598;  contra^  Stuhr  f.  Curran,  44  N.  J. 
L.  181;  43  Am.  Rep.  353. 

Snbrogation. — The  sheriff,  who  for  a 
default,  has  become  liable,  and  has  paid 
to  the  execution  creditor  the  sum  due 
on  an  execution  which  he  has  for  col- 
lection, is  subrogated  to  the  creditor^ 
rights  against  the  debtor,  Heilig  v. 
Lemley,  74  N.  Car.  250;  21  Am.  Rep, 
489;  Grants;.  Ludlow,  8  Ohio  St.  i; 
Staples  V,  Fox,  45  Miss.  667;  Bellows  v. 
Allen,  23  Vt.  169;  where  the  sheriff  left 
the  property  with  the  defendant  who  re- 
moved it  from  the  county  and  the  sher- 
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iff  paid  the  execution,  the  court  bsued 
a  new  execution  for  the  benefit  of  the 
sheriff  to  be  levied  on  real  estate  of  the 
defendant.  People  v.  Onondaga,  19 
Wend.  (N.  Y.)  79 

Where  the  fiijrelie!>  on  a  sheriff's 
bond  were  compelled  to  pay  for  the 
default  of  the  sheriff's  deputy'in  taking 
indemnity  fund  in*.iead  of  a  bond,  thej 
were  held  to  be  subrogated  to  thf 
rightfi  of  the  sheriff  against  the  deputy 
and  hU  sureties  and  also  again!»t  thein- 
dLtiinity  fund.  Blalock  v,  Peakt.  ; 
Jone^i  r'N.  Car,)  323. 

Where  the  sheriff  made  an  lilt;:- 
levy,  an  attachment  bond  h;tving  beta 
filed,  and  the  sherifi'  has  paid  the  judg- 
ment, he  is  tub  rotated  to  defendanu 
rights  for  what  he  has  paid  lhjl 
Shaw  7^  Holmes,  4  Hetsk.  (Tenii.)6^:. 

He  i&  not  authorized  to    pay  mouej 
due  on  a  judgment  and  keep  it  open  Ur 
hi^  own  benefit.     Rutland  r.  Pippe 
Ala.    469;     Y\nn    v.   Stratton,  ;   1 
Marsh.  (Ky.)   364;    Reed  v.  PruvT!. 
Johns.  (N.V.)  426;   5    Am.  Dec.  :\ 
Hill  T'.  Sewell,  27  Ark.  15. 

A  sheriff  who  pays  an  execution  in 
his  hands  for  toileetion^  %vithout  an 
assignment  of  the  judgment  or  debt 
€n  which  it  is  founded,  cannot  be  «ub 
rogated  to  lien  rights  against  crediU'rv 
having  lien  by  judgment.  Clex-iog*"^ 
XK  Miller,  27  6ratt.  (VaJ  740;  Feam- 
ster  T\  Withrow,  12  W^.  Va.  6n ;  f^r 
San  ford  :-.  McLean,  3  Paige  1  N.Y.  I  ti;. 

3.  He  can  not  hi  nd  a  vessel  for  repairs 
not  absolutely  necessary  to  the  |>re<cr* 
vation  of  the  vessel  while  in  his  t-u- 
tody.  It  i&  his  duty  merely  to  keep  tli^ 
vessel  as  he  received  her.  The  Suit. 
Browns  Adm.  35* 

The  marshal  is  not  bound  to  hold  in 
execution  the  sixty  days  it  might  run 
before  making  a  return  :  the  presump- 
tion th:it  he  did  his  duty  H  not  over- 
come by  the  fact  that  he  returned  :hf 
proectis  the  dav  he  received  it*  Ba*H.'tt 
:  .  Orr,  7  Biss.*(U,  S,)  297. 

Baillffi,— In  States  where  a  sheriff 
may,  bv  writing,  empower  any  perfion 
lo  execute  process^  a  marshal  mav  do 
the  same.  U.  S.  t\  Fajctle  Co^a  AbK 
(l'.S.)265. 

A  bailiff  is  a  special  depulv  of  the 
marshal.  In  r*  Crittenden,  ;  t*lip.  (1-  • 
S.)  312;  Tug  E.  W.  Gorgas,  10  Ben. 
(L'.  Sj  460. 
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for  four  years,*  and  in  the  event  of  his  death  his  deputies  con- 
tinue to  act  in  his  name  until  his  successor  is  qualified  ;  and  a 
default  of  the  deputy  during  this  time  constitutes  a  breach  of 
the  marshal's  bond.*  In  case  of  a  marshal's  removal,  or  the 
expiration  of  his  term,  he  or  his  deputies  may  execute  all 
process  then  in  his  hands.* 

If  the  marshal  or  his  deputy  is  a  party  to  a  suit  the  process 
must  be  executed  by  a  disinterested  third  person  appointed  by 
the  court.*  It  is  his  duty  to  keep  the  peace  at  national  elections 
and  protect  the  United  States  supervisors.* 

The  compensation  of  the  marshal  is  a  fixed  salary,  exclusive  of 
expenses,  and  a  suitable  compensation  for  his  deputies.* 

VI.  COHSTABLE. — The  office  of  constable  is  one  of  great  an- 
tiquity.'^  At  common  law  it  was  elective,*  and  the  constable's 
principal    duties   were    police    duties.®      His    term   was   for    a 


Escape. — The  marshal  being  called 
upon  by  the  court  to  bring  before  it 
any  defendant  arrested  by  him  on  any 
original  writ  or  mesne  process  accord- 
ing to  the  tenor  of  his  return  and  fail- 
ing to  do  so,  will  on  motion  be  amerced 
to  the  amount  of  the  debt,  damages 
and  costs.  Winter  v.  Simonton,  3 
Cranch  (C.  C.)  585.  ^ 

But  where  he  has  committed  a 
prisoner  to  a  coynty  jail  under  a  tnit- 
iimus^  he  has  no  further  control  over 
the  prisoner  and  is  not  responsible  for 
an  escape.  U.  S.  v.  Harden,  4  Hughes 
(U.  S.)  455. 

Return. — ^The  court  will  not  direct 
the  marshal  what  return  to  make  on 
process  in  his  hands.  He  must  make  a 
return  at  his  peril.  Wortman  v. 
Conyngham,  Pet.  (C.  C.)  241. 

The  court  will  not  direct  him  to 
amend  his  return.  Steamer  v,  Circas- 
sian, I   Ben.  (U.  S.)  128. 

Acts  After  His  Term. — He  may  do  cer- 
tain acts  after  his  term  lias  expired. 
U.S.  V.  Strobach,  4  Woods  (U.  S.) 
592- 

He  may  sue  personal  property  on 
which  he  has  levied,  but  not  real  estate. 
U.  S.  V.  Bank  of  Arkansas,  Hempst. 
(U.  S.)  460;  McFarland  v.  Gwin,  3 
How.  (U.  S.)  717;  Stewart  t'.  Hamil- 
ton, 4  McLean  (U.  S.)  534. 

Dspnty. — A  deputy  marshal  is  an  of- 
ficer of  court  subject  to  summary  order 
or  attachment  for  contempt.  Bark 
Lawrens,  Abb.  Adm.  508;  and  the 
sheriff  is  answerable  for  his  deputy's 
acts  done  colore  officii.  Bark  Law- 
rens, Abb.  Adm.  508;  Bagley  v,  Yates, 
3  McLean  (U.  S.)  465;  Rogers  v. 
Marshal,  i  Wall.  (U.  S.)  644. 
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Failure  to  Sell. — For  neglect  to  sell 
he  is  liable  to  the  plaintiff  for  what  the 
property  would  have  produced  if  he 
had  sold  it.  Dunlap  v.  West,  2  Hay  w. 
(N.  Car.)  346. 

Security. — If  he  does  not  take  suffi- 
cient securit}'  on  a  replevin  bond  he 
will  be  liable.  Bispham  v,  Taylor,  2 
McLean  (U.  S.)  355. 

False  Return. — He  is  liable  in  an 
action  for  a  false  return.  Segourney  v. 
Ingraham,  2  Wash.  (U.  S.)  336. 

Care  of  Property. — He  is  bound  to 
keep  property  officially  in  his  hands  with 
due  care  and  diligence ;  but  he  is  not 
authorized  to  insure  it.  Burke  v. 
Brig    M.    P.   Rich,    i    Cliff.    (U.    S.) 

509- 

1.  U.S.  Rev.  Stat,  (1875),  ^779. 

2.  U.  S.  Rev.  Stat.,  §  789. 
8.  U.  S.  Rev.  Stat.,  §  790. 

4.  U.  S.  Rev.  Stat.,  ^§  922,  803. 

5.  U.  S.  Rev.  Stat.,  ^^  2022,  5521. 
6    U.  S.  Rev.  Stat.,  §841. 

7.  Bouv.  Law  Diet. 

8.  The  chief  or  high  constable  was 
appointed  by  the  greater  number  of 
the  justices  of  the  peace  of  a  division. 
I  Dickinson's  Justice  474.  The  petit 
constables  were  chosen  at  the  court- 
leet,  and  if  not  so  chosen  were  ap- 
pointed by  the  justices  of  the  peace. 
Comyn's  Dig.,  Constable  B ;  i  Dickin- 
son's Justice  475.  By  statute  in  Eng- 
land magistrates  were  empowered  to 
appoint  special  constables  when  a  riot 
was  likely  to  occur  and  such  ap- 
pointees were  compelled  to  act  under 
penalties. 

9.  The  high  constable  was  keeper  of 
the  peace  for  the  hundred,  and  the 
petit  constable  for  the  town.     Comyn*s 


Constable. 


SHERIFFS. 


year.*  He  was  required  to  be  an  inhabitant  of  the  place  for 
which  he  was  qualified  to  serve,*  and  to  be  duly  sworn  before 
entering  upon  the  duties  of  the  office.* 

After  justices  of  the  peace  were  created  the  constable  was 
the  ministerial  officer  of  the  justice  and  was  authorized  to  serve 
all  warrants  and  praecepts  within  the  authority  of  the  justice* 

The  constable  for  special  reason,  such  as  sickness  or  absence, 
could  appoint  a  deputy.* 

In  the  United  States  the  name  constable  is  applied  to  a  class 
of  officers,  including  policemen,  city  marshals  and  other  officers 
whose  duties  are  more  generally,  and  perhaps  exclusively,  police 
duties.  These  officers  are  policemen,  and  possess  in  their  dis- 
tricts the  powers  of  the  sheriff  as  conservators  of  the  peace.® 

A  constable  may  arrest  an  offender  without  a  warrant,''  whose 
arrest  is  necessary  to  prevent  an  immediate  breach  of  the  peace,^ 
or  where  a  breach  of  the  peace  is  committed  in  his  presence* 
He  may  arrest  without  warrant  an  offender  guilty  of  a  felony.*^ 


Dig.,  Constable  A;  i  Dickinson's  Jus- 
tice 479 ;  I  Burn's  Justice  of  the  Peace 
1016. 

1.  I  Dickinson's  Justice  '479. 

2.  I  Burn's  Justice  of  the  Peace. 

8.  If  he  refused  to  be  sworn  or  to 
serve  he  could  be  fined  and  indicted. 
I  Dickinson's  Justice  476.  Certain 
persons  were  exempt  from  service, 
however,  such  as  physicians,  surgeons, 
apothecaries,  attorneys,  militia-men, 
foreigners,  and  others  for  special 
reasons.  5  Burr.  2790;  i  Dickinson's 
Justice  478. 

4.  I  Bl.  Comm.  356;  i  Dickinson's 
Justice  479;  Bacon's  Abr.,  Constable  D. 

6.  Rex  V,  Inhabitants,  Caldw.  252; 
Rex  V,  Clark,  i  T.  R.  682. 

In  Pruit  V,  Lowry,  i  Port.  (Ala.) 
1 01,  it  was  held  that  a  levy  and  sale 
under  an  execution  by  one  constable 
for  another,  which  levy  and  sale  were 
recognized  and  returned  by  the  latter, 
were  valid. 

In  Dows  V,  McGlynn,  ^  Abb.  Pr. 
(N.  Y.)  241,  it  was  held  that  a  con- 
stable to  whom  an  execution  was  di- 
rected, had  no  power  to  delegate  his 
authority  to  another  constable. 

Where  a  constable  holding  an  ex- 
ecution delivers  it  to  another  con- 
stable, who  collects  the  money,  the 
second  constable  is  liable  to  the  plain- 
tiff in  the  execution  in  an  action  for 
money  had  and  received  but  his  sure- 
ties are  not  liable  in  any  form.  Petti - 
John  V.  Hudson,  4  Harr.  (Del.)  178. 

6.  Murfree  on  SheriflPs,  ^^  1112-1129. 

7.  At   common   law  he  has   no   au- 


thority to  arrest  a  person  on  an  ordi- 
nary charge  of  misdemeanor,  except 
such  as  are  breaches  of  the  peace  or 
threaten  a  breach  of  the  peace.  Rex 
V.  Curvan,  i  Moore  C.  C.  132;  Reg  r. 
Phelps,  C.  &  M.  185;  41  E.  C.  L.  lor, 
Fox  V.  Gfeunt,  3  B.  &  Ad.  798;  23  E. 
C.  L.  187 ;  Matthews  v.  Biddulph.  4 
Scott  N.  R.  54;  Griffin  v.  Coleman.  4 
H.  &  N.  265. 

8.  Hunt  T'.  Gray,  i  Root  (Conn.)  (^k 
Reg  v.  Mabel,  9  C.  &  P.  474;  38  E.  C. 
L.  189;  Quin  V.  Heisel,  40  Mich.  57^. 
He  may  arrest  without  warrant  where 
there  has  been  a  breach  of  the  peace, 
and  there  is  reasonable  ground  to  be- 
lieve it  will  be  renewed.  Grant  r. 
Moser,  5  M.  &  G.  123 ;  44  E.  C.  L.  74. 
He  may  arrest  a  person  threatening  t 
breach,  Cohen  v.  Huskissin,  2  M.  & 
W.  482;  Reg  V,  Light,  i  D.  &  B.  339: 
but  if  the  threat  seems  an  idle  one. 
the  arrest  would  not  be  justified,  Retr 
V.  Bright,  4  C.  &  P.  387;  19E.  C.  L. 
434;  Wheeler  v.  Whiting,  9  C.  &  P- 
262;  38  E.  C.  L.  hi;  Price  t.  Seelev, 
10  C.  &  F.  28;  Baynes  v.  Brewster,  2 
Qt  B.  375. 

9.  Quin  V.  Heisel,  40  Mich.  576; 
Viner?  Abr.,  Constable  E.,  and  all 
persons  called  to  his  assistance  are 
protected,  i  East  P.  C.  303.  If  the  ar- 
rest is  not  made  on  the  instant  it 
should  be  made  so  soon  after  as  to 
make  it  one  transaction,  Howell  v. 
Jackson,  6  C.  &  P.  723 ;  25  E.  C.  L. 
617;  Cook  V.  Nethercote,  6  C.  &  P. 
741 ;  25  E.  C.  L.  627. 

10.  He  ^^'\\\  be  justified  in  making  the 
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He  should  take  the  prisoner  before  a  magistrate  for  a  hearing 
as  soon  after  arrest  as  possible.^  It  is  generally  provided  by 
statute  that  an  officer,  in  the  execution  of  his  duty,  may  com- 
mand aid  and  that  any  person  refusing  such  aid  shall  be  liable  to 
punishment.* 

The  constable,  properly  so  called,  besides  having  the  powers 
above  mentioned,  as  a  peace  officer,  has  other  powers  (within  cer- 
tain limits  prescribed  by  the  statutes  of  hfs  State),  similar  to  those 
of  a  sheriff,  to  act  in  civil  proceedings.  His  duties  and  his  liabil- 
ities, within  the  scope  of  his  authority,  are  measured  by  the  rules 
applied  to  sheriffs.*     He  is  declared  by  the  statutes  of  many 


arrest  without  a  warrant,  although  he 
arrests  the  wrong  person,  if  he  has 
reasonable  cause  to  believe  the  person 
arrested  is  the  offender;  and  this 
would  be  so  although  no  felony  had 
been  committed,  if  he  had  proceeded  on 
reasonable  grounds  of  information  or 
belief.  Bacon's  Abn,  Constable  C ; 
Viner's  Abr.,  Constable  £.;  Rohan 
V.  Sawih,  5  Cush.  (Mass.)  281;  Eanes 
V,  State,  6  Humph.  (Tenn,)  53;  Samuel 
r.  Payne,  1  Doug.  3«;9;  McCloughan 
t'.  Clayton,  Holt  N.  P.  478;  Davis  v. 
Russell,  5  Bing.  354;  15  E.  C.  L.  463; 
Beckwith  v.  Philby,  6  B.  &  C.  638;  13  E. 
C.  L.  287;  Lawrence  v.  Hedger,  3 
Taunt.  14;  Hogg  v.  Ward,  3  H.  &  N. 
417;  Griffin  r.  Coleman,  3  H.  &  N. 
265;   Parton  v,  Williams,  3  B.  &  Aid. 

334- 

He  Js  not  bound  to  arrest  a  person 
on  the  order  of  a  private  individual. 
Parton  v.  Williams,  3  B.  &  Aid.  334. 

1.  Touhey  v.  King,  9  Lea  (Tenn.) 
422;  Pratt  V.  Hill,  16  Barb.  (N.  Y.) 
303 ;  Edwards  v.  Ferris,  7  C,  &  P.  542, 
32  £.  C.  L.  622.  He  may  detain  him 
for  a  reasonable  time,  if  magistrate  is 
inaccessible,  until  he  finds  the  magis- 
trate. Arnold  v,  Steeves,  10  Wend. 
(N.  Y.)  515;  Wiggins  v.  Norton,  83 
Ga.  148;  Braddy  v.  Hodges,  99  N.  Car. 
319;  Vandeveer  v.  Mattocks,  3  Ind. 
479 ;  Johnson  r.  Americus,  46  Ga.  80; 
Wright  V.  Court,  4  B.  &  C.  596;  10  E. 
C.  L.  412;  Cochran  v.  Toher,  14  Minn. 

385. 

2.  These  provisions  do  not  permit 
the  officer  to  commit  the  performance 
of  his  duty  to  some  other  person,  but 
give  him'  authority  to  associate  with 
him  persons  in  such  number  as  he 
considers  necessary  to  overcome  re- 
sistance. Rex  V.  Patience,  7  C.  &  P. 
775 »  32  E.  C.  L.  730;  People  v.  Moore, 
2  Doug.  (Mich.)  I ;  People  v,  McLean, 
68  Mich.  480. 


It  was  held  in  Comfort  v.  Com.,  5 
Whart.  (Pa.)  437,  if  he  be  resisted  in 
the  service  of  a  capias  he  may  raise  the 
posse  comitatus  for  his  assistance. 

8.  He  is  bound  to  execute  process 
valid  on  its  face  and  not  void.  Bil- 
lings V,  Russell,  23  Pa.  St.  192.  He 
cannot  avail  himself  of  any  mere  irreg- 
ularities in  the  process,  not  rendering 
it  or  the  judgment  void,  to  ex(;use  his 
failure  to  execute  it.  Couch  v,  Atkin- 
son, 32  Ala.  633.  He  is  protected  from 
liability  in  serving  process  valid  on  its 
face.  McDonald  v.  Wilkie,  13  111.  22 ; 
54  Am.  Dec.  423 ;  Fortner  r.  Flanna- 
gan,  3  Port.  (Ala.)  257.  If  he  serves 
process  which  on  its  face  shows  that 
the  justice  who  issued  it  has  no  juris- 
diction, he  is  a  trespasser.  Hall  v, 
Blaisdell,  2  111.  332;  Sasnett  v.  Weath- 
ers, 21  Ala.  673;  Crumpton  v.  New- 
man, 12  Ala.  199. 

In  Morrell  v.  Cook,  35  Me.  207,  it 
was  held  that  a  constable  could  make 
a  legal  service  of  a  writ  within  his 
jurisdiction,  although  it  was  not  di- 
rected to  him,  as  the  direction,  being 
matter  of  form,  is  not  necessary  to 
the  validity  of  the  writ. 

He  should  make  due  return  of  his 
process,  Robertson  v,  Marshall  Coun- 
ty, 5  Gilm.  (111.)  559,  in  writing  and 
signed,  Fitzgerald  r.  Adams,  9  Ga. 
401 ;  Shaver  v.  Funk,  5  W.  &  S.  (Pa.) 
457;  and,  if  the  process  is  valid,  is 
liable  for  failure  to  do  so.  Kautzler  v. 
People,  II  Bradw.  (111.)  610;  Betts  v. 
Baxter,  58  Miss.  339.  He  cannot  rid 
himself  of  his  duty  to  return  the  writ 
by  transferring  it  to  another  constable 
to  execute,  Calhoun  Co.  Ct.  v.  Back, 
27  111.  440.  The  return  may  be 
amended.  Freeman  v,  Cohart,  17  Ga. 

348. 

If  he  sells  the  entire  property  in 
goods  owned  by  two  jointly,  under  an 
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States  to  be  the  proper  ministerial  officer  of  a  justice  of  the 
peace,  and  unless  other  provision  be  made  by  statute,  the  one 
to  serve  his  process.* 

The  office  of  constable,  in  the*  United  States,  is  generally  i 
town  office,  corresponding  to  that  of  petit  constable  at  comm^ 
law.     The  constable  is  generally  elected  at  periods  var}ang  fron; 
one  to  four  years  in  the  different  States/^     The  liability  on  his 
official  bond  is  measured  by  the  rule  applied  to  sheriffs*  bonds.^ 


execution  against  one  of  them,  he  is  a 
trespasser.  Smith  t.  Tankersley,  20 
AU.  2 [2. 

If  process  has  been  superseded  he  is 
protected  in  serving  it,  unless  notified 
of  the  supersedeas.  Payne  v.  Gov- 
ernor, 18  Ala.  320.  He  cannot  serve 
a  writ  where  he  is  plaintifT.  Morton 
1'.  Crane,  39  Mich.  526.  He  is  liable 
for  the  escape  of  a  defendant  whom 
he  has  arrested  on  ca,  sa.  Abbott  ?-. 
HoIIarid,  20  Ga.  598. 

ni«gal  Sacurlty.  —  A  constable  has 
no  right  tu  receive  a  deposit  o(>monpy 
as  security  for  the  appearance  of  a  de- 
fendant arrested  by  him  upon  a  civil 
warrant,  and  if  he  does,  refusing  to 
pav  it  up^m  demand  is  a  conversion  for 
which  an  ai:tion  lies.  Millard  v.  Can- 
field,  5  Wend.  (N.  Y.)  61. 

Void  Promise. — A  promise  by  a  con- 
stable to  M  debtor  against  whom  he  has 
an  execution,  that  if  the  debtor  will 
deliver  property  as  security  he  will 
wait  thirty  days  before  selling  it, 
is  without  consideration  and  void. 
Good  ale  t',  Holridge,  2  Johns.  (N. 
Y.J  193. 

i.  Bacnn  Ab.  Constable  D. ;  Murfree 
on  SherilTs,  §  IH2. 

The  scope  of  his  powers  depends  on 
the  statutes  of  the  different  States. 
Lowe  z'.  Alexander,  15  Cal.  296;  La- 
fontaine  r\  Greene,  17  Cal.  394.  He 
mu^t  bring  himself  within  the  provi- 
sions of  the  statute,  and  cannot  serve 
any  otht-r  process.  Conner  v.  Palmer, 
13  Met.  Mass.)  302;  Hart  v.  Huckins, 
5  Mass.  2fk>;  Tilley  v.  Damon,  11  Cush, 
(Mass.)  J47.  When  acting  outside  of 
these  limits  he  is  not  vested  with  offi- 
cial character.  People  r.  Burt,  51 
Mich,  199. 

Where  A  was  appointed  a  policeman 
with  thi'  powers  of  a  constable  at  a 
theater,  under  the  provisions  of  a  stat- 
ute authorizing  such  appointment,  it 
was  held  that  his  power  was  not  con- 
tined  tn  the  space  within  the  walls  of 
the  theater,  but  extended  to  the  envi- 


rons so  far  as  the  special  vigilance  of 
an  o fleer  tniyht  be  required  to  ketp 
the  peace  and  pre.sen'e  order  imong 
persons  frequenting  the  theater.  Com 
7 .  Hastings,  9  Met,  (Mass.)  259. 

2,  If  he   ceases   to  be  a  resident 
the  town  during  the   term  for  whu 
he  IS  chosen,   he    vacate*    the   uiTi^ 
Barre   f,    Greenwich.  1    Pick.   (Ma^^ 
129. 

Some  States  provide  a  puni5!hmfnt, 
as  nt  common  law,  for  one  who»  beini; 
elected,  refuses  to  ser>  e.  Afa%iackti$rtt^ 
Pub.  Stat,,  ch.  37,  ^  112. 

Sale  of  Office. — The  sale  of  the  ot!ice 
is  contrarv  to  public  poljcy+  and  a  noir 
executed  for  the  price  is  void.  Merr- 
dith  t\  Ladd,  2  N\  H«  517;  Groton  r, 
Waldoborough,  11  Me.  jod;  a6  Ain 
Dec.  530. 

The  vote  of  a  town,  that  whocvcf 
"slNiuld  make  the  lowest  bid  for  col* 
lecting  the  taxes**  would  be  the  con- 
stable, is  not  the  choice  of  such  pen*m 
fttr  tixat  otlite,  because  the  elerlor? 
vote  for  no  particular  |>crsan.  CrowHl 
T',  Whittier,  39  Me.  530. 

Special  Gonatables. — There  is  1  pi^^ 
vision  in  the  statutes  of  most  State* 
for  the  appointment  of  special  con* 
staid es.  Where  the  justices  of  the 
peace  had  authority  under  the  statute, 
"  in  cases  of  emergency/*  to  appoint  1 
special  constable,  it  was  held  that  the 
justices  were  the  exclusive  judge*  ot 
the  necessity  of  such  appointment 
Moles  :•.  State,  24  Ala,  672. 

3-  The  liability  is  fixed  by  the  tenm 
of  the  botid  and  the  statutes  in  forc<^  at 
the  time.  Freudenstten  r.  McNicr. 
81  111.  20S. 

Tlie  sureties  may  He  liable,  though 
the  bond  varies  from  the  statutoTT 
hond.  Prince  v.  McNeill,  77  N.  Car. 
398. 

In  a  suit  on  the  bond  the  constable 
i!i  not  permitted  to  deny  that  he  is  ift 
orticer.  Shaw  z\  Havcklufl,il  III.  Uf* 
nor  can  the  syreties  lake  adirintag^e  of 
a  neglect  to  swear  the  constable,  or  to 
approve     his     bond.      MusAelnian    v. 
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His  fees  depend  upon  the  statutory  regulations  of  his  State.* 
He  may  hold  another  oflfice  not  incompatible  with  that  of 
constable.* 


Com.,  7  Pa.  St.  240;  nor  cin  they 
object  that  the  security  was  not  filed 
within  the  statutory  time.  Dutton  v. 
Kclsey,  2  Wend.  (N.  Y.)  615. 

The  sureties  are  not  liable  for  an  act 
of  the  constable's  prior  to  the  time  when 
-  the  bond  takes  efliect.  Bryan  v.  Kelly, 
85  Ala.  569.  Where  a  demand  was 
put  in  a  constable's  hands  for  collec- 
tion in  1839  and  he  committed  a  breach 
of  duty  in  not  collecting  it  that  year, 
and  he  was  reappointed  for'  1840  and 
committed  a  like  breach  during  that 
vear,  it  was  held  the  injured  person 
Kad  an  election  to  resort  to  either  bond 
or  to  both  bonds  and  might  recover 
his  full  damages  in  either  suit.  State 
V.  Wall,  9  Ired.  (N.  Car.)  20.  Where 
a  constable  receives  an  execqtion  dur- 
ing his  first  term  returnable  after  the 
expiration  of  that  term,  and  he  is  chosen 
for  a  second  term  and  gives  bond  for 
that  term,  the  sureties  on  the  bond  for 
the  first  term  are  not  liable  for  his  fail- 
ure to  pay  over  the  money  on  the  re- 
turn day,  because  the  default  did  not 
occur  during  the  term  covered  by  the 
bond.     Warren  v.  State,  1 1  Mo.  583. 

Scope  of  Liability. — If  the  act  is  com- 
mitted under  color  and  by  virtue  of  his 
ofBce  he  and  his  sureties  are  liable. 
Jewell  V.  Mills,  3  Bush  (Ky.)  62;  Low- 
ell V.  Parker,  10  Met.  (Mass.)  309; 
and  it  is  immaterial  so  far  as  the  sureties' 
liability  is  concerned  that  the  act  was 
instigated  wholly  by  private  malice  and 
was  in  no  way  connected  with  his 
duties  as  constable.  Clancy  v.  Ken- 
worthy,  74  Iowa  740 ;  7  Am.  St.  Rep. 
50S. 

His  sureties  are  liable  for  his  lev}' 
on  exempt  property,  McElhaney  v. 
Gilleland,  30  Ala.  183 ;  for  his  act  in 
levying  on  the  goods  of  a  stranger  to 
the  writ,  Brunott  v,  McKee,  6  W.  & 
S.  (Pa.)  513;  Walsh  v.  People,  6  111. 
App.  204;  Horan  v.  People,  10  111..  App. 
2;  Archer  t\  Noble,  3  Me.  418;  for 
damages  by  reason  of  his  negligence, 
to  goods  seized  by  him  and  in  his  hands 
by  virtue  of  a  writ.  Witkowski  v. 
Hern,  82  Cal.  604. 

The  sureties  are  not  liable  for  money 
collected  by  the  constable,  except  by 
virtue  of  process,  when  such  collection 
is  no  part  of  his  required  duty,  Henckler 
V.   Monroe  Co.  Ct.,  27  111.  39;  White 


v.  Com,  3  Dana  (Ky.)  462;  Bogart  v. 
Green,  8  Mo.  115;  Treasurers  r.  Tem- 
ples, 2  Spears  (S.  Car.)  48;  Crittenden 
V,  Terrill,  2  Head  (Tenn.)  588;  nor  are 
they  liable  for  his  failure  to  pay  to  the 
plaintiff  money  intrusted  to  him  (the 
constable)  for  the  purpose  after  the 
writ  was  served,  Boston  v,  Moore, 
3  Allen  (Mass.)  126. 

In  State  v,  Stephens,  3  Ired.  (N. 
Car.)  92;  State  v.  Eskridge,  5  Ired.  (N. 
Car.)  411,  State  v.  Wall,  8  Ired.  (N. 
Car.)  II,  the  sureties  were  held  liable 
for  the  constable's  failure  through  his 
default  to  collect  notes  in  his  hands  for 
collection. 

The  sureties  held  not  liable  where 
the  constable  purchased  property  from 
the  judgment  debtor,  and,  as  a  part  of 
the  price,  agreed  to  pay  the  judgment, 
which  he  failed  to  do,  Hill  v.  Kemble, 
9  Cal.  71;  nor  are  they  responsible  for 
an  act  not  done  in  his  official  capacity, 
Snapp  V,  Corn,  2  Pa.  St.  49. 

1.  He  cannot  generally  recover  fees 
for  a  mere  levy  without  a  sale.  Pixley 
V,  Butts,  2  Cow.  (N.  Y.)  421.  He  may 
receive  a  compensation  agreed  on  to 
go  out  of  his  county  to  serve  a  war- 
rant without  being  'liable  for  taking 
illegal  fees.  People  v.  Rainey,  89  111. 
34.  He  cannot  recover  on  a  quantum 
meruit  for  services,  the  fees  for  which 
are  fixed  by  statute,  Wilcoxson  v, 
Andrew,  66  Mich.  553;  but  he  may  if 
the  statute  does  not  prescribe  the  tees, 
Waldron  v,  Tuttle,4  N.  H.  149.  Where 
a  constable  defended  an  action  to  pro- 
tect his  levy,  the  plaintiff  in  the  execu- 
tion having  had  notice  of  his  so  doing 
and  having  succeeded,  paid  his  attorney 
from  the  proceeds  of  the  levy,  and  re- 
tained the  sum  so  paid,  it  was  held  he 
was  justified  in  doing  so.  Johnson  v. 
Haynes,  37  Hun  (N.  Y.)  303. 

2.  It  has  been  held  that  he  could  be 
a  justice  of  the  peace.  Com.  v.  Kirby, 
2  Cush.  (Mass.)  577;  contra,  Chapman 
V.  Shaw,  3  Me.  372;  Pooler  v.  Reed,  73 
Me.  129. 

It  is  quite  generally  provided  by 
statute  that  he  shall  not  make  any 
writ,  declaration,  etc.,  in  an  action ;  un- 
der such  a  statute,  which  mentioned 
"sheriffs  "only,  it  was  held  that  con- 
stables were  included.  Winchell  v. 
Pond,  19  Vt.  198. 


Synopiii. 


SHERIFF'S  SALES. 


Sjiuipiij, 


8HEBIFF8  SALES. — (See  also  APPRAlSEMENt,  vol  i,  p.  634; 
Execution,  vol.  7,  p.  117;  Foreclosure  of  Mortgages,  vol  8, 
p.  185;  Indemnity  Contracts,  vol.  10,  p.  402;  Injunctions,  vol 
ID,  p.  777  \  Judicial  Sales,  vol.  12,  p.  208 ;  Notice,  vol.  16,  p, 
787;  Receiptor,  vol.  19,  p.  iiii ;  Recording  Acts,  vol.  20, p. 
527;  Redemption,  vol.  20,  p.  608;  Sheriffs,  voL  22,  p.  525.) 


I.  Definition,  572.  VI. 

II.  Preliminaries,  573. 

1.  §heriff^s   Duty  as   Bailee, 

573- 

2.  Cognizance  of  Nullity ,  573. 

a.  Justification  Under  Pro- 
cess, 573.  VIL 

b.  Adverse  Claims,  574. 

3.  Injunction  or  Stay,  575. 

4.  Waiver  of  Formalities,  575. 

5.  Death  of  a  Party,  576. 

6.  Reservations,  577. 

a.  Dower,  577. 

b.  Homestead,  578. 

c.  Other  Exemptions,  579. 

7.  The  Appraisement,  579. 

a.  Statutory  Methods,  579. 

b.  Incumbrances,  580. 

c.  Non- Appraisement,  580. 

d.  Estoppel,  581. 

e.  Conclusiveness,  581.  VII1. 

III.  The  Notice,  581. 

1.  In  General,  581.  [581. 

a.  Ordinary  Requisites, 

b.  Statutory  Characteris- 
tics, 582. 

c.  Notifying-  the   Defend- 
ant, 582.  [582. 

d.  Waiver    and    Estoppel, 
€.  Effect  of  Want   of  No- 
tice, 583. 

f.  Remedial  Incidents,  584.  IX. 

g.  Chancery  Practice,  584.  X, 

2.  Describing    the    Property, 

3.  Designating  the  Time,  586. 

4.  Specifying  the  Place,    587. 

5.  Posting,  587. 

6.  Publication   s^T. 

IV.  The  Time  of  Sale,  589. 

1.  In  General,  5S9.  XI. 
a.  Statutes    Directory     or 

Mandatory,  ^89. 
*.  If  after    Return    Day, 

590- 
f.    The  Hour,  591. 

2.  Dies  Non,  591.  XII. 

a,  Sunday,  591. 

b.  Holidays,  592. 
^.  Adjournments,  C92. 

V.  The  Place  for  Selling,  594. 

1.  In  General,  594. 

2.  Personalty,  594. 

3.  Realty,  595. 
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By  Whom»  595. 

1.  Deputies^ ^q^. 

2.  Coroner^  59f>. 

3.  Rtprcsentatirrs,  596. 

4.  ^'I  uctioneers^  597- 

5.  /ft  Chntteery^  597. 
To  Whom,  597. 

1.  Not  to  Sheriff  or  Deputy^ 

597. 

2.  Not  to  Appraiser,  598. 

3.  Other  Dis^Ufifrfyimg  Hfk' 
f/ofis,  599. 

4.  Inabiliiy  to  Contract,  600. 

5.  Thr  Highest  Biddff,  600. 
fl*  /«  Genera L  600* 

^.  Devices  to  SfimnittteMl^ 

c .  Com  hina  tions  to  Defrtn^ 
602, 

d.  false      Representtiims, 
603. 

Conducting  the  Sftle,  605. 

1.  /rt  (rcncraL  Coi^. 

a.  fm posing  l^crmn,  605. 

b.  Cash  or  Credit^  607. 

c.  Designation,  60S- 

rf.   Order  nf  Off  ring,  609. 

2.  Rule  of  Inverse  Ordtr.(ff^ 

3.  Parcrling.  610, 

4.  Mussing^  614. 

15.  Rei}penin£>  oft  A dt'an<€ Bid, 
^     615. 

The  Memorandum,  616. 
Resale,  617. 

1.  Mnr  5iw«,  617. 
(7.  -'Ij'  Law,  617. 

^,  /i*  Ckancrry^  61 S, 

2.  Sheriff's   Action  far  De^- 
firncv,  (>\^. 

3.  Plaintiff's    Rights  0n  Re- 
offering,  62C1, 

Certificate  of  Sale,  620. 

1.  Requisites,  62a 

2.  Effect,  62U 

3.  Recording,  622* 

4.  ^  mendmenls,  622. 
5,.  Assignments^  623, 
Disposal  of  the  Proceeds,  623. 

1.  ^f  J   Bet Jt'ee ft  Rival  Judg- 
ments, 623, 

2.  ^j  Between  Rival  Exfcu- 
tions^  624. 

3.  Mortgagees  and  Other  Lim- 
holders,  626. 

4.  Proceeding's,  626, 


Bjnopiis. 


SHERIFF'S  SALES. 


Synopstf*. 


XIII.  The  Purchaser's  Title,  627. 

1.  In  Generah  627. 

fl.  Restriction    to    Defend- 
anfs  Inter est^  627. 

b.  Vendor  and  Vendee^  629. 

c.  Incidents  of  Co-  Tenancy, 
630. 

d.  Trusts,  6^0. 

e.  Non-farinership,  631. 
/.  Evidence  of  Title,  O31. 

2.  What  Passes,  631. 

a.  Running  Covenants,  d'^x. 

b.  Fixtures,  633. 

c.  Improvements  by  Lessee, 

633- 

3.  Equities  Against  the  Oivner, 

633- 

«.  Notice  in  General,  633. 

^.  Lis  Pendens y  635. 

4.  Equities   in   Favor  of  the 
Owner,  636. 

5.  Prior  Liens,  637. 

6.  Effect  of  Irregularities,(i\o. 
a.  As   Against    Collateral 

Attach,  640. 
^.  Relation  to  Return^  640. 
c.  Erroneous  Return^  641. 
</.  Defective  Notice,  641. 
^.  Defective  Levy,  641. 
/".  Selling  Above  Levy,  642. 
^.   Clerical  Blunders,  642. 
//.  Remedial  Incidents,  643. 

(1)  Defendants  Laches, 

643- 

(2)  Defendants     Mis- 
takes, 643. 

f .  K<?i</  yudgment,  643. 
/.  Other  Fatalities,  644. 

7.  i?^irc/  fl/*  P^raud,  645. 
a.  /«  General,  645. 
*.  Holding  Up,  645. 

8.  Effect  of  Reversal,  646. 

a.   ff  A^«  a  Stranger  Pur- 
•chases,  646. 

3.   fFAe«  Me  Plaintiff  Pur- 
chases, 647. 
(i)    Under  Fieri  Facias 

<  Generally y  647. 
(2)   Under  Elegit,  d^^ 

c.   When  a  Lienholder  Pur- 
chases,  648. 

</.  Restitution,  6^, 

9.  SJ^ares  in  Corporations ,6^, 
10.  J?£>»<jr  Fides,  650. 

a.  /»  General,  650. 

^.  Secret    Vitiations  in 

Owner's  Title,  651. 
c.   Constructive  Notice,  651. 
XIV.  The  Purchaser's  Rights,  653. 

1.  /«  General,  653. 

2.  Intervening  Legis lation, 

654- 

3.  Rents  and  Pro/its,  655. 
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<i.  /«  General,  655. 

3.   Waste  and  Losses,  656. 

4.  Products    and   Growing 
Crops,  657. 

a.  /»  General,  657. 

3.  Foreclosure  Sales,  659. 

5.  Getting  Possession,  659. 

a.  /»  General,  6^g. 

b.  Ejectment,  660.  [66i..- 

c.  Summary    Proceedings, 

d.  Habere  Facias  Posses- 
sionem, 661. 

€.   »Vi/  of  Entry,  662. 

y.  Proof  of  the  Judgment, 

662. 
^.  Defenses,  662. 
A.   WTriV  0/  Assistance,  663.- 

6.  Ratification,  663. 

XV.  The   Purchaser's   Remedies,. 
664. 

1.  Failure  of  Title,  664. 

2.  Recourse   on   the  Plaintiff, 
664. 

3.  Recourse  on  the  Defendanty 
'  665. 

4.  Recourse  on  the  Sheriff,  665.^ 

5.  /«  Equity,  66c. 

6.  ^  mendment,  066. 

7.  Subrogation,  666. 

XVI.  The  Purchaser's  LiabUities,. 
667. 

1.  /»  General,  667. 

2.  ^^  Trustee,  668. 

3.  Covin  <?!«/  Fraud,  668. 

4.  Non-Payment,  669. 
XVII.  Vacating  Sales,  670. 

1.  -S>  Motion  to  ^uash,  670. 
a.   W^^e»  /<»  3tf  Made,  670. 
3.  ^^^  Whom  Made,  670. 
c.  Notice,  671. 

2.  -ffj^  5«i7  /d  5e/  Aside,  672. 
a.  Jurisdiction,  672. 

3.  Laches,  673. 

c.  Parties,  673. 

</.  Prerequisites,  674. 

«.  Proceedings,  674. 

/.  Relief,  674. 

3.  Grounds  for  Vacating,  6*;^^ 
a.  In  General,  675. 

3.  Misconduct  of  the  Sher- 
iff 676. 

c.  Misconduct  of  Plaintiff 
or  Attorney,  677. 

</.  Misconduct  of  the  De- 
fendant, 679. 

e.  Misconduct  of  the  Pur- 
chaser, 680. 

y.  Inadequacy  of  Price,  680. 
XVIII.  The  Return,  683. 

1.  Requisites,  683. 

2.  Between  Whom  Conclusive^^ 
683. 

3.  Practice,  684. 


Sefinltloii. 


SHERIFF'S  SALES. 


Defiiutiot, 


XIX.  Confirmation,  685. 

1,  At  La-w^  685. 

a.  Necessity  and  Effect^(i&^. 

b.  Proceedings^  680. 

c.  Grounds  for   Refusing, 
686. 

2.  In  Chancery   and  Probate, 
686. 

XX.  Redemption    (See     Redemp- 
tion, vol.  20,  p.  608),  687. 

XXI.  The  Deed,  6S7, 

1.  Munimental  Necessity,  687. 

2.  Compelling    its    Delivery, 
688. 

3.  When  to  be  Made,  688. 

4.  By  Whom,  689. 

5.  To  Whom,  689. 

6.  Requisites,  690. ' 

a.  In  General,  690. 

b.  Recitals,  690. 

(i)  Statutes  Mandatory 
Or  Directory,  690. 

(2)  Variance  from    the 
Judgment,  692. 

(3)  variance    from    the 
Execution,  dqfi. 

(4)  Variance  from    the 
Return,  693. 

(5)  Omnia  Rite,  693. 


f.   Description  of  the  Prt^p* 

rrh\  693, 
d.   The        Ackmnvltdgmtut, 
694, 

7.  Regixiration^  695. 

8.  Effect,  bcfi. 

a,  Rt'lati&H  Back^  696. 
h.   Conclusivrness    of  Rt- 
cital^  6q6, 

(1)  UpOfi     (he    Par  tin, 
6*yj. 

(2)  As  Against  iit  Rt- 
turn,  ifycyj. 

(3)  Upon      Stramgvrs, 
697. 

9.  Reforming    or    ReMruntg, 

10.    CanfeliHir^  699. 
XXII.  PlaintiFs  lights  and  LiabiU- 

ties,  700. 
XXIII.  SherifTs  Rights  and  Liabili- 
ties, 701. 

I.  Pees  and  Poundage,  701. 
3.  Liabiiily    to    the  PhiHtif, 
701.         ■ 

3.  Uahility  to  the  Defendant, 

4.  Liability  to  Third  Parlies, 
704. 

5.  Amercement,  705. 


-  I.  Defikitioh. — A  sale  is  an  exchange  of  a  commodity  for  its 
equivalent  in  money.* 

In  the  absence  of  a  contrary  indication,  the  term  "  sheriff's 
sales  "  will  herein  be  used  in  its  ordinary  generic  sense— namely, 
as  applying  to  official  sales  by  the  sheriff,  deputy,  constable,  coro- 
ner,  high  bailiff,  or  marshal.* 

A  judicial  sale  is  a  sale  made  in  pursuance  of  a  mandate  of  a 
competent  court  by  an  officer  therefor  authorized.^  This,  in  ef- 
fect, includes  generically  every  sheriff's  sale  that  requires  confir- 
mation by  the  court;  and  conversely.* 


1.  The  command,  ^*feri  facias,"  etc., 
''cause  to  be  made  out  of  the  defend- 
ant's goods  the  sum,"  etc.,  means 
"raise  the  cash."  3  Bl.  Com.  417.  No 
credit  can  be  granted  except  by  consent 
of  the  parties,  special  mandate  of  the 
court,  or  statutory  exception.  For  col- 
lation of  statutes,  and  decisions  thereon, 
defining  the  rights  and  liabilities  of  the 
sheriff,  the  purchaser  and  the  parties, 
see  infra,  this  title,  Conducting  the 
Sale —  Cash  or  Credit;  The  Purchas- 
^r^s  Title — When  a  Lienholder  Pur- 
rhases. 

2.  In  some  statutes,  the  word  "sher- 
iff" includcR  ''constable."  Winchell  v. 
Pond,  19  Vt.  198;  Hume  v.  Norris,  5 
Oregon  478. 


S.  Abb.  L.  Diet.;  Black  L.  Diet; 
Bouv.  L.  Diet,;  Burrill  L-  Diet.;  Ra- 
paljc  &  Law.  L.  Diet.,  Art.  "Judicial 
Sale." 

4.  See  Judicial  Sales,  voLij.  p. 
208,  also  p.  20C),  notf,  quoting  im  tx- 
te n so  trom  the  opinion  in  Andrews  r. 
Scotton,  2  Bland  (Md.)  639, 

Market  Orert. — A  leading  case  dii- 
tinguishing  a  sheriffs  sale  from  a  judi- 
cial sale,  is  that  of  Grifiith  v.  Fowkr.  iS 
Vt.  390,  wherein  Red  field,  J,,  ob^enc^ 
that  the  rigorous  English  doctrine  that 
a  sale  in  market  overt  passes  an  absolute 
title  to  the  chattel,  does  not  appJv  to  Ar\^ 
sheriff's  sale  in  Vermont:  the  purcha'^r  r 
acquiring  only  the  execution  debtor'-- 1 
terest.  So  also  in  Massachusetts.  Dame 
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FnliainariM. 


SHERIFF'S  SALES.      Sheriff!  Duty  af  Bailee. 


n.  PBEUHiNABlEfr— 1.  Sheriff's  Duty  as  Bailee.— A  sheriff  in 
possession  of  personal  property  under  a  levy  is  bound  to  exer- 
cise the  care  usually  bestowed  upon  such  property  by  prudent 
owners.*  If,  by  his  undue  delay,  the  property  is  depressed,  or 
the  title  passes  to  an  assignee  in  bankruptcy,  he  is  liable  to  the ' 
execution  creditor  for  the  value,  if  this  does  not  exceed  the 
amount  of  the  execution.* 

2,  Cognizance  of  Hnllity— a.  Justification  Under  Process. — 
Although  it  be  a  rule  of  common  law,  and  in  some  States  even 
prescribed  liy  statute,  that  the  sheriff  may  justify  seizure  under 
an  execution  regular  upon  its  face,  whatever  be  the  defects  in  the 
previous  proceedings,  it  is  his  duty,  before  appraisement  or  ad- 
vertisement, to  heed  all  facts  asceyrtainable  by  due  vigilance,  af- 
fecting his  power  to  sell.*    He  is  presumed  to  know  the  pertinent 


r.  Baldwin,  8  Maes.  518;  and  in  New 
York.  Whe^wright  i.'.  Depeyster,  i 
Johns.  (N.  Y.)  480;  3  Am.  Dec.  345. 
Chancellor  Kent  even  affirms  that  the 
law  of  markets  overt  does  not  exist  in 
this  country.  2  KenVs  Com.  324.  See 
also  Kent's  Com.  (13th  ed.),  note  i. 
Where  two  churches  agreed  that  a  lot  in 
dispute  should  be  sold  by  the  sheriff  and 
the  settlement  be  made  the  judgment 
of  the  court,  it  was  held  that  such 
a  sale  was  not  a  judicial  sale.  Doyle 
V,  African  Meth.   Church,  43  Ga.  400. 

1.  His  liability  for  negligence  is  not 
.  that  of  an  insurer,  but  of  an  ordinary 
bailee  for  custody  and  sale.  Sherman 
and  Redf.  Neg.,  §  621 :  Browning  v, 
Hanford,  5  Hill  (N.  Y.)  591 ;  40  Am. 
Dec.  369.  Such  property  need  not  be 
taken  into  his  actual  possession,  pro- 
vided it  be  forthcoming  to  answer  the 
exigencies  of  the  writ.  Dorrance  v. 
Com.,  13  Pa.  St.  160. 

Statutes  either  specificallv  (like 
Massachnsetta  Pub.  Stat.,  ch.  161, 
h^  90-95)  prescribe  for  attachment,  im- 
mediate appraisement,  and  sale  of  live 
animals  and  perishable  property,  or 
generally  (like  Mississippi  Kev,  Code, 
1880,  §  1758)  **at  such  time  and  place 
and  in  such  manner  as  sound  discre- 
tion may  warrant." 

In  Arizona^  a  levy  may  be  made  on 
animals  running  in  a  range  by  making 
a  reasonable  estimate  in  presence  of 
two  credible  persons,  and  giving  no- 
tice to  the  owner  or  his  herder,  and 
filing  a  copy  in  the  county  recorder's 
office;  and  the  execution  purchaser 
may  pen  them  and  select,  etc.  A  ri- 
zona    Ex.  Law  of  1889,  p    39,  §§  9,  15. 

In  Missouri^  if  no  receiver  be  ap- 
pointed to  hold  the  account  books,  etc., 
the    sheriff    shall    act,   and  when  re- 


quired, give  security  other  than  his 
official  bond.  Missouri  Rev.  Stat. 
1889,  §  4919.  In  New  Tork^  a  sale  un- 
der execution,  without  leave  of  the 
court,  of  property  in  a  receiver's 
hands,  is  void.  French  v,  Pratt,  54 
Hun  (N.  Y.)  635. 

2.  See  infra^  this  title,  Sheriff^s 
Rights  ana  Liabilities — Liability  to 
the  Plaintiff.  Crawford  r.  Word,  7 
Ga.  445. 

In  Englandy  however,  the  sheriff  is 
consequently  liable  to  th»  plaintiff 
only  for  the  actual  damage  suffered  by 
him.  Clifton  v.  Hooper,  6  C^  B.  468. 
This  has  been  animadverted  upon  as 
allowing  the  execution  plaintiff  to  be 
perpetually  kept  out  of  the  fruits  of 
his  judgment  during  the  continuing 
solvency  of  the  defendant,  if  it  is  im- 
possible to  show  that  any  beyond 
nominal  damages  resulted  froni  the 
failure  to  sell.    Freeman  Ex.  (2d  ed.),. 

^304- 

The  sheriff  is  liable  to  be  amerced 
for  laches,  although  no  vend.  exp.  has 
been  issued.  See  infra^  this  title, 
SAeriff^s  Rights  and  Liabilities — 
Amercement. 

In  Jeanes  t-.  Wilkins,  i  Ves.  195,  the 
court  by  Ld.  Ch.  Hardwicke  said:  "A 
vend,  ex.^  though  a  proper  writ,  is  not 
of  necessity,  being  rathe'r  to  compel 
the  sheriff,  when  guilty  of  laches,  to 
do  what  he  has  authority  to  do,  than 
to  give  him  a  new  authority."  But 
compare  Porter  t'.  Neelan,  4  Yeates 
(Pa.)  108. 

8.  See  infra,  this  title,  Sheriff^s 
Rights  and  Liabilities — Liability  to 
the  Defendant. 

He  would  be  liable  for  conversion  if 
he  proceeded  to  sell  after  the  execution 
defendant  had  tendered  the  amount  of 
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law  and  any  limitations  of  territorial  jurisdictior}.*  He  is  bound 
to  recognize  that  if  either  the  execution  or  the  levy  is  void,  tbe 
order  of  sale  thereunder  is  also  void,  also  that  a  sale  under  a 
void*  or  satisfied  judgment  is  a  nullity,^  If  there  be  any  harm^ 
ful  irregularities  whereof  he  has  actual  or  constructive  notice,  he- 
proceeds  at  his  peril  * 

b.  Adverse  Claims. — In  case  of  complications  arising  from 
intervention  of  adverse  third  claimants  of  personal  property 
levied  upon,  it  is  the  sheriff's  duty  promptly  to  avajl  himself  ol 
the  appropriate  statutory  proceedings  for  protection  and  adjust- 
ment.* 


Y 


the  judgment,  costs  and  fees  on  a 
sale,  on  the  pretext  that  the  amount 
was  insufficient.     Tiffany  v.  St.   John, 

5Lans.  (N.  Y.)i53- 

But  if  the  defendant  simply  pays 
the  amount  ot  the  judgment  to  the  ex- 
■ecution  plaintiff  before  the  time  for 
sal^e,  he  is  liable  to  the  sheriff  for  the 
fees  allowed  in  case  of  a  levy.  Morse 
V,  Gibbons,  ^3  Cal.  377. 

Where  a  sneriff,  believing  he  could 
not  postpone,  conducted  the  sale  in 
great  haste,  in  absence  of  the  owner  of 
the  greater  part  of  the  judgment,  and 
the  price  was  only  one-twelfth  of  the 
value,  the  sale  was  set  aside.  Kauff- 
man  v.  Morriss,  60  Tex.  119. 

1.  Under  Alabama  Code,  1886, 
^  2882,  a  fi,  fa.  is  addressed  "to  any 
sheriff  of  the  State."  It  seems,  that  if 
it  be  delivered  to  the  sheriff  of  one 
county,  and  be  by  him  acted  under,  it 
is  invalid  in  the  hands  of  the  sheriff 
of  ^ny  other  county.  Plant  v,  Ander- 
son, 16  Fed.  Rep.  914. 

In  Georgia,  a  whole  tract  of  land 
divided  by  the  county  in  which  the 
•execution  defendant  resides,  can  be 
levied  on  and  sold  as  his  property  by 
the  sheriff  of  that  county,  but  not  by 
the  sheriff  of  the  adjoining  county. 
Farnbrough  v.  Amis,  58  Ga.  519. 

In  Indiana,  a  sale  on  three  execu- 
tions when  the  one  first  to  be  satisfied 
was  wrongly  issued,  was  held  to  be  in- 
valid, as  based  on  a  defective  record. 
Brown  v.  McKay,  16  Ind.  484. 

In  Michigan,  although  it  is  irregular 
to  issue  two  executions  at  once  upon 
the  same  judgment  to  the  sheriffs  of 
different  counties,  yet  a  sale  under 
■one,  without  the  other's  return,  is  not 
necessarily  void.  Atwood  v,  Bearss, 
45  Mich.  469. 

In  North  Carolina,  after  a  sale  of 
land  on  one  execution,  a  sale  thereof 
on  another,  later  issued  on  the  same 


ludpjment,  gives   no  title.    Beebles  r. 
Pate,  90  N.  Car.  348. 

In  Teftnessee,  a  sale  is  valid,  made 
under  two  executions,  only  on  e  of  which 
is  sutficicnt.  Simpson  ^  Sparkmin, 
I  2  Lea  {  Ttnn.)  360. 

Tn  Xftv  2\irk^  the  sheriff  may  make 
a  valid  sale  upon  the  junior  execution, 
whether  the  senior  be  in  his  own  or 
another  >  hands.  Marsh  t-.  Lawrence, 
4  Cow.  I  X.  Y.)  461, 

In  Aia.\SHfknselts^  where  the  seaiar 
execution  creditor^?*  i^ale  of  goods  wsa, 
by  his  direction,  made  on  six  mynths* 
credit,  the  sheriff  keeping  the  goods  as 
seeiirity,  and,  un  the  purchaser's  ii\\- 
lire,  they  were  sold  under  the  juniur 
evecution  for  cash,  it  was  held  thai  tht  , 
first  !?ale  was  invalid,  and  the  procecti* 
should  be  applied  on  the  junior  exeiii- 
lion.  Bay  lev  i'*  French,  a  Pick. 
(Mass.j  566." 

3.  Jones  z\  Calloway,  56  Ala.  46, 
Mux  wet  I  i'.  King;,  3  ^'^erg,  (Tenn/j  4^'; 
Floyd  t\  Gotxiwtn,  8  Yerg.  fTetin.) 
4S4;  Criswell  z\  Rag:sdale,  18  Tex.  403. 

3.  See  infra,  this  title,  Void  yudg- 
mrnt. 

4.  See  infra,  this  title,  Efeci  ot 
Ir rrgtt itt rii ies — She rijps  L  rafiii/ies. 

In  (it'orgia,  it  ha<i  been  held  to  be  no 
justification  of  a  sherifTs  suspension  of 
the  sale,  that  he  had  been  notified  that 
the  defendant  was^  adjudicated  a  bAnk- 
rupt  and  that  the  property  was  exempt 
muier  the  bankrupt  law.  Wheeler  x\ 
Redding,  55  Ga*  87. 

5.  See  infra^  this  title,  Liability  to 
Hfird  I^arties.  As  to  prop^irrtv  in  cms- 
ttrditt  h'gisi  see  E.xecutions,  vol.  7.  p 

Where  a  sheriff,  when  requested 
hy  the  execution  plaintiff  to  sell  re- 
fused on  the  ground  (set  forth  in  his  re 
turn)  that  the  good>  were  claimed  bv 
other  parties,  but  allied  of  the  plaintiflT 
no  indemnity,  nor  took  any  measure*  lo 
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3.  Injunction  or  Stay. — The  sheriff  is  liable  for  proceeding  after 
being  served  with  an  injunction,  notice  of  allowance  of  a  writ  of 
error  or  of  ceritarari^  and  commanded  to  stop;  or  after  being 
officially  notified  of  a  supersedeas  or  other  stay.* 

4.  Waiver  of  Formalities. — Essential  formalities  can  be  waived 
only  by  common  consent  of  the  parties.*     The  rule  that  the 


secure  himself  against  the  claim,  it  M'as 
held  that  he  was  liable  to  amercement; 
and  that  the  burden  of  proof  was  on 
himself  to  show  that  goods  whereof  the 
defendant  was  found  in  possession 
were  not  liable  to  the  levy.  Harris  v, 
Kirkpatrick.  35  N.  J.  L.  393. 

1.  As  to  the  plaintifTs  control  of  pro- 
ceeding, see  infray  this  article.  Plain- 
tiff^ s  Rights  and  Liabilities;  Sheriff's^ 
etc. — Liability  to  thePlaintiff^  and  Lia- 
bility to  the  Defendant, 

As  to  a  Michigan  rule  of  court  for 
bidding  "proceedings  to  enforce"  a  de- 
cree before  its  enrollment,  not  applying 
to    execution    sales,      see    Taylor    v. 
Gladwin,  40  Mich.  232. 

On  being  enjoined,  the  sheriff  must 
return  the  writ,  with  a  statement  of  his 
action,  and  the  reason  for  his  ceasing 
to  act.     Bryan  v,  Hubbs,  69  N.  Car. 

423. 

Existence  of  an  injunction  sanctioned 
by  the  sheriff's  own  fault  affords 
him '  no  excuse  for  delay.  Neal  v. 
Price,  II  Ga.  297. 

If  the  purchaser  refuses  to  pay,  the 
sheriff  is  not  bound  to  make  himself 
liable  and  sue  the  purchaser.  He 
must,  upon  being  enjoined  to  stay,  etc., 
restore  the  chattels  to  the  owner.  Bis- 
bee  V.  Hall,  3  Ohio  449. 

An  order  of  stay  is  operative  from 
the  time  of  service,  and  a  sale  subse- 
quently made  of  part  of  the  chattels 
levied  on  is  properly  declared  to  be 
naught.  Bernheim  v.  Daggett,  12  Abb. 
N.  Cas.  (N.  Y.)  316. 

In  Minnesota^  when  the  sale  is  en- 
joined, the  sheriff  should  note  the  fact 
on  the  execution  and  simply  retain  his 
levy;  if  the  injunction  is  not  dissolved 
before  the  return -day,  he  should  return 
the  facts;  if  it  is,  he  should  advertise 
again,  and  sell  in  the  ordinary  way, 
but  he  should  not  adjourn  the  sale. 
Pcttingill  V.  Moss,  3  Minn.  222;^  74 
Am.  Dec.  747. 

As  to  when  a  member  of  a  partnership, 
who  claims  as  exempt  the  property 
levied  on,  cannot  make  the  sheriff  a 
party  to  a  suit  to  enjoin  the  sale,  see 
Stout  v.  McNeill,  98  N.  Car.  i;  Mann 
V.  Wallis,  75  Tex.  611. 


In  order  to  rtiake  the  sheriff  a  party  to 
a  suit  to  restrain  the  sale,  he  must  be; 
interested  in  the  subject-matter,  and 
there  must  be  no  adequate  remedy  at 
law.  Howell  x\  Foster,  122  111.  276; 
Dunn  V.Baxter, 30  W.  Va. 672;  Driggs 
Bank  v,  Norwood,  50  Ark.  42;  Swayze 
V.  Hackettstown  Nat.  Bank,  44  N.  J. 
Eq.9. 

As  to  the  effect  of  alleged  insolvency 
of  the  sheriff's  sureties  thereon,  see 
Bentley  v.  Crenshaw,  85  Ga.  871.  As 
to  the  effect  of  insolvency  of  parties  to 
the  judgment,  see  Biggerstaff  xk  Hoyt, 
62  Mo.  481. 

In  Indiana fix^  sale  of  A's  land  under 
an  execution  against  B  may  be  en- 
joined. Scobey  r.  Walker,  114  Ind. 
254.  But  compare^  as  stating  the  better 
rule,  Baker  v,  Rinehard,  11  W.  Va. 
238  ;  Searles  v.  Jacksonville,  etc.,  R. 
Co.,  2  Woods  (U.  S.)  621  ;  Davidson 
V,  Seeear,  ij  Fla.  671. 

In  Louisiana^  an  injunction  granted 
against  the  f^ale  of  one  undivided  half 
of  a  plantation,  need  not  prevent  the 
sale  of  the  other  undivided  half.  If 
the  sale  is  to  be  made  with  benefit  of 
appraisement,  the  one-half  of  the  esti- 
mated value  of  the  entire  property  is 
the  proper  basis  on  which  the  sale 
should  be  made.  Thereupon  the 
sheriff,  on  refusal,  could  be  compelled 
by  mandamus  to  make  formal  title  to 
the  half  sold,  and  to  put  the  purchaser 
in  possession  thereof.  Losee  v.  De 
Lacey,  23  La.  Ann.  287. 

As  to  injunction  against  sale  on  seiz- 
ure pending  a  suspensive  appeal,  see 
the  complicated  case,  Choppin  T^  Blanc, 
25  La.  Ann.  35. 

2.  In  South  Carolina^  where,  at  a 
sale  of  slaves  levied  on,  the  execution 
creditor,  privately  and  without  con- 
sent of  the  defendant  administratrix, 
arranged  with  an  insolvent  bidder  (a 
distributee  of  the  estate)  temporarily 
to  remove  them  without  payment,  and, 
on  a  resale  four  years  later  (that  was 
forbidden  by  various  persons),  the 
slaves  brought  only  a  nominal  sum,  it 
was  held  that,  as  against  her,  the  exe- 
cution must  be  regarded  as  satisfied ; 
the  effect  was  as  if  the  sheriff  had  of 
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formalities  in  forced  alienations  are  to  be  strictly  observed,  is 
intended  rather  for  the  benefit  of  the  defendant  and  purchaser.' 

In  order  to  avoid  hardship  in  dispensing  justice,  the  provisions 
of  merely  directory  statutes  as  to  the  preliminaries  of  the  sale 
have  sometimes  been  considered  as  waived.*  But  proceedings  in 
disregard  or  waiver  of  a  mandatory  statute  invalidate  the  sak,^ 

6.  Death  of  a  Party. — In  some  States,  the  sheriff*s  procedure  on 
the  death  of  the  defendant  is  prescribed  by  statute.*     In  some 


his  own  head  waived  the  formalities. 
Richardson  v,  Inglesb^,  13  Rich.  Eq. 
(S.  Car.)  59. 

The  Connecticut  Requirement  that 
all  the  appraisers  be  faeeholders  of  the 
town,  etc.,  cannot  be  waived  by  agree- 
ment of  the  parties.  Chapman  :■. 
Griffin,  i  Root  (Conn.)  126. 

\ri Louisiana,  the  debtor's  telling  the 
sheriff  at  the  sale  that  no  appraise- 
ment was  necessary,  was  held  to  be  ii 
sufficient  waiver.  Desplate  v.  St. 
Martin,  17  La.  Ann.  91.  Waiver  by 
an  execution  debtor  in  failing. circum- 
stances is  of  no  effect.  Hiligsberg*!^ 
Succession,  i  La.  Ann.  340. 

In  Arkansas,  the  defendant's  ac- 
quiescence during  all  the  proceed- 
ings may  preclude  him  in  a  collateral 
suit  from  attacking  the  validity  of  the 
sale.     Feild  v,  Dortch,  34  Ark.  399. 

1.  As  to  waiver  of  appraisement,  see 
infra,  this  title.  Preliminaries — Nott- 
Appraisement.  As  to  waiver  of  the 
notice,  see  infra,  this  title,  The  Notice^ — 
Waiver  and  Estoppel.  See  infra,  th  is 
title.  Sheriffs,  etc.— Liability  to  the 
Defendant. 

2.  See.i«/'r«,  this  title,  The  Notice — 
Effect  of  Want  of  Notice;  Statutes 
Mandatory  or  Directory, 

After  a  levy  had  been  set  aside,  a 
sale  on  a  new  inquisition  and  vend, 
exp.  was  held  not  to  be  affected  by  the 
want  of  an  alias  Ji.  fa.  and  new  levy. 
Thompson  r.  Phillips,  Baldw.  (U.  S') 
246. 

A  discrepancy  between  the  writ  and 
the  notice  (of  sale  of  a  tan  yard)  as  to 
the  terms  of  payment  was  held  not  to 
be  fatal.     Lewis  v.  Gordy,  5  La.  Ann, 

570- 

As  to  the  distinction  between  an 
implied  waiver  and  an  estoppel,  see 
Bigelow,  Estop.  (5th  ed.)  660. 

3.  See  infra,  this  title,  Vacating 
Sales —  Grounds  for  Vacating. 

So  held,  as  to  sale  without  previous 
issuance  of  the  vend,  exp.,  prescribed 
by  the  Pennsylvania  act  of  1705. 
Porter  v.  Neelan,  4  Yeates  (Pa.) 
108. 


4.  In  Miisottri^  if  the  defendant  dif- 
Lifier  the  levy,  the  shi-ritf  Tnus^l  return 
the  execution,  stating  the  fact,  nnd 
thi*^  jihall  he  suJTicient  indemnity  iVr 
hiss  failure  to  proceed.  Missouri  Rev, 
Stilt.  1SS9,  §  6025. 

Ill  /fidinna^  Oi-Juhoma,  and  a  few 
other  States,  the  defendant's  death 
does  not  affect  the  proceedingii,  except 
Ui  exempt  the  widow's  allowance. 
(JkltihomtJ  Stat.  1&90,  §  4S11.  Indiana 
Rev.  Stat.  18S1,  ^  790.  If  it  occurs 
after  the  levy,  the  sheriff  may  procrni 
to  selh  Doe  v.  Heath,  7  Blocti 
I  Ind.j  154, 

In  Colorado,  on  defendant's  death 
before  the  issuance,  the  judgment 
creditor's  remedy  shall  not  be  svl*-- 
pended  by  non-age  of  defendant^ 
heirs  but  the  execution  mu^t  not  is*ue 
within  one  year  from  the  decesit?* 
Color  {I  do  An  not.  Stat.  1S91,  §  icjv 
l^ut  after  a  year,  it  may  issue  against 
thr  representative  without  reviving 
tlie  judcment,  ^  2570, 

In  IlJinofs^  a  sale  without  the  «*tat- 
utorv  notice  to  the  defendant"*  exu- 
iitor,  or  ajc/.  /fi.,  18  void.  Ransuiu ' 
VV  illiam?,  2  Wall.  (U.  S.)5LV  <^"«' 
part'  Turner  t'-  Youngs  12  III  2^y. 
Clingman  i'.  Hopkie^  78  111.  15J. 

I  n  Mississippi^  if  a  party  die*  Jifier 
a  stranger  has  interpoised  a  claim  a 
sci.  fa.  issues  to  the  executor,  ei  . 
AfiKsissippi  Rev.  Code,  i88o»  4  i77Cf 

In  Altibiima,  on  defendant'*  death 
Itefore  if^suance  of  the  executior,  tht* 
sale  would  be  void.  Meyer  v.  Hrar*i, 
7^  Ala.  390, 

In  AVtc  Jersey,  if  the  defendani 
die  after  the*  issuance,  and  a  lew  l" 
made  thereafter,  the  selection  for  thr 
use  of  his  family  is  relegated  to  the 
ordinary.  New  Jersey  Rev.  1S7S.  7» 
392.  sW6.  ' 

Under  the  l^exas  probate  act  of  1<S4\ 
land  levied  on  before  the  owner* 
decease,  can  only  be  sold  thereattet 
hv  order  of  the  county  probate  cfuart. 
Burdett  i'.  Chandler,  22  Tex.  14. 

A  >ale  under  an  execution  i^ju^d 
after  the  defendant's  death,  on  a  pd^'* 
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States  his  death,  after  the  levy,  need  not  hinder  the  sheriff's  pro- 
ceeding to  sell ;  the  sale  not  being  void,  but,  under  certain  cir- 
cumstances, voidable.*  In  many  States,  if  the  only  defendant  has 
died  after  levy  there  must  be  a  revivor.* 

Upon  the  death  of  the  plaintiff  the  judgment  must  be  revived 
in  the  name  of  his  personal  representative.*  On  death  of  the 
purchaser,  his  representatives  are  entitled  to  the  deed.* 

6.  BeservationB — a.  Dower. — In  absence  of  any  statutory  pro- 
vision therefor,  a  widovv*s  right  to  have  dower  assigned  cannot  be 
seized  or  sold.* 


ment  rendered  theretofore,  is  void. 
Cain  v.  Woodward,  74  Tex.  549. 

Under  the  Pennsylvania  law  of 
1836,  an  amicable  set.  fa,  can  be  filed 
nunc  pro  tunc  to  cure  an  irregular  sale 
under  such  judgment.  Diese  i*.  Fack- 
ler,  58  Pa.  St.  109. 

A  sale  was  held  valid,  though  on 
revivor  against  the  terre-tenant  only. 
Colborn  r.  Trimpey,  36  Pa.  St.  463. 
See  Rosengarten  v.  Deemer,  i  W.  N. 
C.  (Pa.)  63.  So  also  was  held  valid 
a  sale  under  a  judgment  against  an 
administratrix  by  default  on  set,  fa. 
to  revive  a  judgment  against  her  in- 
testate, although  another  set.  fa.  was* 
pending  at  his  ,death.  Middleton  v, 
Middleton,  106  Pa.  St.  252. 

In  Tennessee,  if  the  execution  de- 
fendant dies  after  levy  and  before  a 
valid  sale,  his  heirs  may  demand  a 
revivor  against  the  personal  represent- 
ative; also  exhaustion  of  personal 
assets  before  the  lien  can  be  enforced 
by  sale  of  the  land.  McKnight  v, 
Hughes,  4  Lea  (Tenn.)  522. 

1.  This  was  the  case  at  common  law. 
Tidd's  Prac.  915;  Lewis  v.  Coombs,  60 
Mo.  44;  Jones  i;.  Jones,  I  Bland  (Md.) 
443;  18  Am.  Dec.  327;  Hughes  v.  Wil- 
kinson, 37  Miss.  482  ;  Aycock  v,  Harri- 
son, 65  N.  Car.  8;  Wait  v.  Savage  (N. 
T.  1888),  15  Atl.  Rep.  225;  Wood  v. 
Morehouse,  45  N.  Y.  \68;  i  Lans.  (N. 
Y.;  405;  Holman  v.  Holman,  66  Barb. 
(N.  V.)  215. 

In  New  Tork,  A's  purchase  under 
A*s  execution  against  B  of  B*s  life  es- 
tate, was  held  to  be  a  valid  satisfaction 
of  the  judgment,  although  B  died  after 
the  levy,  and  before  A  was  entitled  to 
enter  upon  the  land.  Kleinhenz  v. 
Phelps,  6  Hui»  (N.  Y.)  568.    . 

In  Ohio,  if  the  defendant  dies  after  a 
levy  on  real  estate  and  before  sale,  his 
representatives  need  not  be  made 
parties  to  the  judgment.  Bigelow  v. 
Renker,  25  Ohio  St.  542. 
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In  Alabama,  in  such  case,  the  sale 
cannot  be  impeached,  in  a  collateral 
proceeding,  because  it  was  made  under 
a  vend,  exp,  or  because  personal  notice 
of  the  levy  had  not  been  given  him. 
Strange  v,  Graham,  56  Ala.  614. 

In  Arkansas,  a  sale  under  an  execu- 
tion issued  and  bearing  teste  after  the 
defendant's  death  without  a  revivor,  is 
a  nullity,  and  open  to  collateral  attack. 
Cunningham  v.  Burk,  45  Ark.  267. 

.2.  Bristow  t;.  Pay  ton,  2  T.  B.  Mon. 
(Ky.)  91;  15  Am.  Dec.  134;  Stockard  v. 
Pinkard,  6  Humph.  (Tenn.)  119;  Harri- 
son V.  Wood,  I  Dev.  &  B.  Eq.  (N.  Car.) 
437;  Cartney  v.  Reed,  5  Ohio  221; 
Woodcock  V.  Bennet,  i  Cow.  (N.  Y.) 
711;  13  Am.  Dec.568. 

3.  In  Colorado,  thereupon  the  letters 
of  administration  may  be  recorded  in 
the  court,  and  execution  issue  in  the 
name  of  the  executor  or  adminis- 
trator.    Colorado  Annot.  Stat.  1891,  §. 

2571- 

In  Tennessee,  a  sheriff  has  no  power 
to  sell  and  convey  real  estate  under  a. 
vend.  «x/.  issued  after  death  of  the  plain- 
tiff in  the  judgment  of  condemnation, 
without  such  revivor.  Hewgly  v.  Johns,. 
59  Tenn.  85. 

4.  See  infra,  this  title,  The  Deed^ 
To  Whom. 

A.  As  to  her  right  generally,  see 
Dower,  vol.  5,  p.  S4;  Gooch  v,  At- 
kins, 14  Mass.  378 ;  Nason  v,  Allen;  5 
Me.  479 ;  Tompkins  v,  Fonda,  4  Paige 
(N.  Y.)  448 ;  Pennington  v.  Yell,  11 
Ark.  212;  52  Am.  Dec.  262.  For  colla- 
tion of  decisions,  see  2  Scribner,  Dower, 
p.  37,  et  seq. 

As  to  the  effect  of  the  Indiana  stat- 
ute of  1852,  substituting  for  dower  an 
estate  in  fee  simple,  see  Thatcher  v. 
Devol,  50  Ind.  30. 

The  purchaser  stands,  as  to  improve- 
ments, as  if  the  conveyance  had  been 
by  deed  directly  from  the  husband. 
Ayer  v.  Spring,  9  Mass.  8;    McCIana- 
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So  also  as  to  the  right  of  qyarantinc* 

k  Homestead. — In  some  States,  the  statute  providing  for 
laying  off  the  homestead,  in  proceedings  on  execution,  is  consid- 
ered merely  as  directory,  and  the  5hcriff  s  failure  to  have  it  set 
out  as  not  to  invalidate  the  sale,^  Otherwise  where  the  statute 
is  adjudged  mandatory .^ 


han  V.  Porter.  lo  Mo.  746;  Summers  i\ 
Babb,  13  III.  483. 

in  Oeorg-ia,  the  widow's  right  of 
dower  in  land  seized  as  her  deceased 
husband's,  may  be  resierved  in  the  sale, 
though  this  was  not  done  in  the  levj, 
and  the  deed  be  effective  as  to  the  re- 
version. Parler  v.  Johnson,  81  Ga. 
254- 

In  Pennsylvania,  statutory  dower, 
before  assignment,  may  be  sefzrd  and 
sold,  Thomas  v.  Sim'pson,  3  Pa.  St. 
£k>.  Although  a  sale  under  an  execu- 
tion against  a  tenant  in  tail  does  not 
paiis  the  heir's  title,  it  divests  the  wife's 
title  to  dower.  Elliot  v.  Pearshall,  3 
Pa.  L.J.  157. 

As  to  the  New  Tork  law  and  the 
rights  of  parties  thereunder,  see  Jack- 
son v.  Aspell,  20  Johns.  (N.  Y.)  4»i. 

The  Missouri  statute  providing  that 
a.  **creditor"  of  the  widow,  or  of  her 
hu&band,  may  have  h^r  dower  as^ig^ned 
and  thus  render  it  amenable  to  execu- 
tion, does  not  change  the  common -law 
rule.     Waller  v.  Mardus,  29  Mo,  25. 

1.  Cook  V,  Webb,  18  Ala.  810;  \Val- 
lis    r.   Smith,  2   Smed.  &    M.   (Miss.) 

320. 

3.  As  to  the  homestead  exemption 
generally,  see  Homestead,  voL  %  p. 

423- 

In  Georpria,  if  the  sheriff  selh  pend- 
ing application  for  assignment  of 
homestead,  equity  will  enjoin  t/viction 
until  the  rights  of  the  parties  he 
adjusted.      Kilgore    v.    Beck,   40   Ga. 

293- 

In  Missouri^  on  failure  to  have  it 
set  oiit»  the  title  passes  subject  to  the 
homestead.  Bunn  xk  Lindsay,  95  Mo, 
250.  In  ejectment  brought  for  the 
premises  by  the  purchaser.  Crisp  : . 
Crisp,  86  Mo.  630. 

In  Alabama^  similarly.  Nelson  t\ 
McCrary,  60  Ala.  301. 

In  Tennessee,  the  omnia  vitr  pre- 
sumption upon  the  validity  of  the 
sheriff's  deed,  is  not  overcome  bv  the 
mere  fact  that  the  land  was  sold  uith- 
ont  (irst  laying  off  the  homestead, 
llurnett  v,  Austin,  10  Lea  (Tenii.i 
5t'4- 
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The  fo-vfi  statute  of  i%y:^  inhibiting 
sale  of  the  homestead  M  there  i^ 
enough  other  land,  is  merely  direct* 
or3%  and  no n -compliance  will  not 
vitiate  the  sale,  even  where  the  plain- 
tiff's attorney  is  th6  purchaser.  Cal- 
ender i.\  Smith,  I  Iowa  306.  OfFeriDg 
several  tracts  without  obtaining  bids, 
is  '*  exhausting  the  other  property," 
within  i&iva  Rev.  St.  §  1281.  Bur- 
metster  t^.  Dewey,  27  Iowa  46$.  The 
owner*s  failure  to  object  does  not  ten* 
dcr  sale  of  the  exempt  homesieid 
valid.  Visek  r.  Doolittfe,  69  low* 
60  J. 

3.  Kijip  v\  Bullard,  30  Minn.  84; 
Mohan  i'.  Smith,  30  Minn.  259. 

Under  Nthras.ka  Laws,  1877.  p.  34. if 
the  homestead  had  not  been  plotted 
and  recorded,  the  sheriff**  failure  to 
do  thi.s  before  piellin^  any  portion  0! the 
premises,  invalidates  tfie  sale.  Auli* 
man  x\  Howe,  10  Neb,  8.  Com  pert 
Eaton  T',  Ryan,  5  Neb.  47, 

In  N^orth  Ciir(*!ina^  a  sale  on  a 
judgment  founded  on  a  debt  con- 
tracted before  adoption  of  North  Car- 
o/imt  Const.,  186S,  without  first  a  Hat- 
ting a  home^itead,  is  void,  unles*  it  J* 
apparent  there  can  be  no  excess.  Mf* 
Canless  r.  Flincbum,  98  N.  Car.  j^^t 
Where  the  i^nle  is  for  a  debt 
against  which  the  exemption  does  not 
prevail,  nnd  the  debtor*s  onlv  property 
h  worth  lei^s  than  sf  1,000,  laying  oil  the 
home?5tend  is  an  idle  form  nnd  oniiS'**' 
ble.  Miller-.  Miller,  89  N.  Car.  403. 
If  the  statute  be  not  complied  %vith,  the 
purchaser,  whether  plaintiff  or  strjn* 
ger,  acquires  no  title.  McCracleti  r, 
Adler,  9S  N.  Car.  400,  The  sale  woulJ 
Ije  absolutely  void.  Mebane  v.  Laj- 
ton,  89  N.  Car.  396. 

In  Sou  til  Cttrofitta,  a  majority  of  the 
court  beld  that  where  a  sheriff,  at  the 
time  of  a  levy  and  sale  of  an  estate  of 
homestead  under  an  execution  founded 
on  a  debt  'contracted  after  adoption  of 
South  Carotina  Const.  18C1S,  had  in  hi* 
ojlke  an  execution  founded  on  a  debt 
contracted  theretofore,  the  sale  might 
be  referred  to  this  execution,  although 
hii  deed    did  not    mention  it,   nor  ihc 
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The  statutory  rights  of  parties  to  the  execution,  or  of  strangers 
holding  liens  as  tO  the  homestead,  may  be  restricted  or  waived  as 
to  many  matters  by  their  own  acts.^ 

c.  Other  Exemptions. — Seizure  and  sale  of  property  that  is 
by  statute  exempted  from  levy,  renders  the  sheriff  a  trespasser 
ab  initio!* 

7.  The  Appraisement—^.  Statutory  Methods.— The  time, 
place,  and  manner  of  appraisement  of  real  estate  levied  on  are 
generally  prescribed  by  statute.^  So  also  appraisement  of  per- 
ishable personal  property.*  Sometimes  personalty  in  general 
is  embraced  in  such  statutes.^  In  some  States  the  appraisement 
must  precede  advertisement  of  sale.®  In  some  States  the 
appraisers  must  all  concur. "^  Some  statutes  prescribe  their  qual- 
ifications, as  to  householding,  vicinage,  disinterestedness,  etc.* 


purchaser  know  of  it.  Agnew  v,  Ad- 
ams, 17  S.  Car.  364. 

The  execution  is  notice  that  the 
defendant  has  other  property  than  the 
homestead.  He  is  not  estopped  to  de- 
mand that  a  sale  thereof  be  set  aside  by 
his  failure  to  object ;  he  having  pre- 
sumed that  the  sheriff  would  do  his 
dutv.     Owens  v.  Hart,  62  Iowa  620. 

1!  In  Georgia  the  fact  that  a  third 
person  has  taken  a  homestead  on  land 
against  which  a  foreclosure  fi-fa-  has 
issued,  will  not  excuse  the  sheriff  for 
failing  to  sell;  a  rule  to  show  cause 
may  be  made  absolute  against  him  for 
the'  value  of  the  land,  not  exceeding  the 
amount  of  the  execution.  Blackman 
V.  Rome  R.  Co.,  45  Ga.  292. 

2.  See  Executions,  vol.  7,  p.  130; 
infra,  this  title,  Conducting  the  Sale — 
Grounds  for  Vacating;  and  Sheriff's 
Rights^  etc. — Liability  to  the  Defend- 
ant, 

It  is  held  that  a  sale  on  execution 
against  A  of  realty  in  adverse  posses- 
sion of  B  is  invalid.  C-ampbell  v. 
Point  Street  Iron  Works,    12  R.  I.  452. 

3.  As  to  strict  construction  of  the  ap- 
praisement laws, -waiver  thereof,  etc., 
see  Appraisement,  vol.  i,  p.  635. 

As  to  the  sheriff's  liability  for  selKng 
in  disregard  of  such  appraisement 
laws,  see  infra ^  this  title,  Sheriffs 
Rights  and  Liabilities. 

4.  See  supra^  this  title,  Prelimina- 
ries— Sheriffs  Duty  as  Bailee. 

6.  McClain's  Iowa  Rev.  St^t.,  ^  4329. 

%.  Kansas  Gen.  Stat.  1889,  §4552; 
Ohio  Rev.  Stat.  1890,  §  5390.  In 
Pennsylvania^  the  sheriff's  omission  to 
give  the  statutory  notice  of  the  inquisi- 
tion will  not  invalidate  the  sale.  Meanor 
V.  Hamilton,  27  Pa.  St.  137. 


7.  Evans  v.  Landon,  6  111.  307.  In 
Massachusetts^  if  but  two  have  certified, 
a  sufficient  reason  must  be  given  why 
the  other  did  not.  Moffitt  v,  Jaquins,  2 
Pick.  (Mass.)  331. 

8.  The  Connecticut  requirement  that 
they  be  freeholders  of  the  town  in 
which  the  land  lies,  cannot  be  waived 
by  agreement  of  parties.  Chapman  v. 
Gri.ffin,  i  Root  (Conn.)  196. 

In  Kansas^  a  sale  of  personal  prop- 
erty was  held  not  to  be  avoided  merely 
because  the  under  sheriff  who  sold  it 
acted  as  one  of  the  appraisers.  Sullen- 
ger  V,  Buck,  22  Kan.  28.  An  unmarried 
man  owning  a  storehouse,  doing  busi- 
ness in  one  part  and  living  with  a-  family 
in  the  other  part  is  a  "householder." 
Kutler  V.  Buckout,  4  Kan.  loi. 

In  Indiana^  a  sale  was  avoided  by  an 
appraiser's  not  residing  in  the  town- 
ship of  the  land.  Richmond  v.  Mar- 
ston,  15  Ind.  134.  Compare  Woods  v. 
Cochrane,  38  Iowa,  484. 

In  Maine^  the  appraisers  need  not  be 
residents  of  the  county.  Woodman  v. 
Smith,  37  Me.  21. 

In  Massachusetts,  the  sale  transfers 
no  title  if  the  sheriff's  return  fails  to 
show  that  the  appraisers  were  disin- 
terested, and  otherwise  legally  qualified. 
Williams  v.  Amor}',  14  Mass.  20;  Wol- 
cott  t'.  Ely,  2  Allen  (Mass.)  338. 

In  Connecticut,  so  also.  Fitch  v. 
Smith,  9  Conn.  42;  Johnson  v.  Hunt- 
ington, 13  Conn.  47. 

In  Vermont,  after  two  years'  acquies- 
cence, objection  that  the  appraisers 
were  appointed  in  part  from  each  town, 
etc.,  was  held  to  come  too  late.  Perrin 
V,  Reed,  35  Vt.  2.  Unfriendliness  to 
the  execution  debtor  was  there  held 
not  to  disqualify,  the  appointing  justice 
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b.  Incumbrances. — In  some  States*  incumbrances  are  to  be 
deducted,  each  lien  to  be  specifically  enumerated.^  In  otIierN 
the  sheriff  must  furnish  the  appraisers  with  a  schedule  of  the 
property  levied  on,  and  the  incumbrances  made  known  to  him.* 

c,  NON-APPRAISEMENT. — In  general,  an  execution  sale  without 
the  prescribed  appraisement  (or  "inquisition  and  condemnation") 
or  waiver  thereof  is  utterly  void.^ 

Where  the  law,  at  the  date  of  a  contract  on  which  judgment 
has  been  rendered,  requires  an  appraisement  before  the  sale^ 
omission  thereof  rendersi  the  sale  void  ;  and  conversely  * 


-    ♦ 
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being  sole  judge  of  the  fitness.  Briggs 
V,  Green,  33  Vt.  565. 

In  New  Hampshire^  upon  an  extent 
on  land  of  A  and  B.  the  husband  of  a 
second  cousin  of  A*8  wife  and  the  hus- 
band of  a  sister  of  B,  were  held  to  be 
"disinterested."  Baker  z\  Davis,  19 
N.  H.  325. 

An  attorney  who  had  conducted  the 
suit  was  there  held  to  be  a  "  reputable 
freeholder."     Porter  v.  Bean,  i   N.  H. 

362. 

In  Lower  Canada,  "the  relative  val- 
uation being  established  upon  the  report 
of  experts,  the  case  is  sent  back  to  the 
prothonotary,  to  determine  the  order  of 
collocation,  and  the  distribution  of  th^ 
money."  Rev.  Stat.  P.  Quebec,  1888,  § 
5950. 

In  England,  on  elegit  or  extent,  real 
estate  is  appraised  and  set  off  to  the 
plaintiff  until  he  is  paid  out  of  the  profits. 
See  infra,  this  title,  The  Pur- 
chaser's Title— E feet  of  Reversal— 
Under  Elegit, 

1.  In  Nebraska,  a  tax  deed  is  not  in- 
cluded as  an  incumbrance.  Sessions 
V.  Irwin,  8  Neb.  5. 

In  lowa^  it  has  been  held,  that  as 
against  an  execution  defendant  seeking 
to  have  the  sale  set  aside  for  not  real- 
izing the  exclusive  two-thirds  of  the 
appraisal  value  (as  prescribed  in  lowa^ 
Kansas,  Ohio^  etc.),  the  purchaser  need 
not  prove  that  the  appraisers  esti- 
mated the  incumbrances ;  he  may  rely 
on  the  public  records  therefor,  al- 
though an  incumbrance  appear  to  be 
partly  satisfied.  Barber  v.  Tryon,  41 
Iowa  349. 

2.  Indiana  Rev.  Stat.  1S81,  §  737.  In 
Indiana,  it  is  not  enough  that  the  ap- 
praisers* return  state  an  estimate,  and 
add,  that  "  if  there  are  any  liens,  they 
are  to  be  deducted  from  the  above 
value."  Stumph  v,  Reger,  92  Ind. 
286. 

In  Massachusetts^  appraisers'  de- 
ducting,    as     an     incumbrance,     the 
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amount  of  a  previous  attachment  io  a 
suit  pending  at  the  time  of  the  Inj, 
was  held  to  Avoid  the  levy,  Barnard  v. 
Fisher.  7  Mass.  71. 

In  Ohio,  where  a  mortgage  of  1  rail- 
road has  precedence  of  a  judgment 
against  the  corporation  as  to  that  part 
ot'the  road  lying  in  one  county,  the  pr^r- 
tion  that  is  not  subject  to  themortuafrr 
cannot  be  sold  under  the  execution; 
the  whole  road  must  be  appruised  and 
sold  together,  and  the  proceeds  bf 
brought  into  court  and  distributed  at 
cording;  to  priority  of  liens.  LuJli^^ 
7'.  Clinton  Line  R,  Co,  i  Flip-  (U.  bJ 

In  CoHnecticui,  an  equity  of  redemp- 
tion levied  upon  must  he  appra!«ie<! 
and  set  oiT  to  the  execution  crediUjr, 
Scripture  f.  Johnson,  3  Conn.  an. 

In  Okia,  the  land  ilself,  and  not  the 
debtor's  interest  therein,  must  he  «p* 
praised.     Baird  f.  Kirtland,8  Ohio  Ji. 

3.  Gardner  i\  Sisk,  54  Pa.  St.  ^^r, 
Tyler  zk  Wilkerson,  27  Ind,  450.  Sj 
held  where  the  sale  vcas  for  less  than 
two-thirds  of  the  proved  value,  Bru^n 
V.  Butters,  40  Iowa  544;  Capital  Bank 
V.  lluntoon,  35  Kan,  577.  So  lieldaho 
where  the  two-thirds  was  I901,  iind 
the  sale  was  for  $101.  but  subject  to  1 
supposed  mortgage  of  $Soo.  Dc  J»t* 
nelte  t.  Verner,  40  Kan.  224. 

In  Afassackrtsctfs,  failure  of  the 
sheriffs  return  to  state  by  whom  the 
appraisers  were  chosen  ren  ders  the  levr 
void.  Allen  j\  Thayer,  17  Mass,  sqf^ 
And  his  return  must  show  that  he  no* 
titled  the  debtor  to  choose, etc.  Shields 
7'.  Hastings,  10  Cush.  (Mass.)  247, 

So  also  in  Mainr,  mu5t  notification 
be  shov%n  therein.  Harrison  v.  Cam' 
mings,  45  Me.  351. 

4,  Rosier  t\  Hale,  10  Iowa,  470;  77 
Am.  Dec.  127;  Hutchins  r.  Barnett 
19  Ind.  15;  Rawley  t\  Hooker,  11  Ind. 
144  ;  Blakeney  T^  McCraw,  28  Ark,  200; 
Robinson  v.  Verry,  4  Tex-  273, 

But  f  Off!  pa  re  F*^a  trick  z\    Oosteroai 
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d.  Estoppel. — As  against  an  innocent  purchaser,  not  a  party 
to  the  execution,  a  defendant  who,  in  absence  of  fraud  or  mis- 
take, has  taken  no  step  to  prevent  confirmation  of  a  sale  made 
contrary  to  the  appraisement  laws,  is  estopped  to  deny  its 
validity.* 

e.  Conclusiveness. — In  the  absence  of  fraud,  or  mistake 
other  than  of  mere  judgment,  the  appraisement  is  conclusive  and 
cannot  be  impeached.* 

After  considerable  lapse  of  time,  the  maxim  omnia  rite  prcesu- 
muntur  esse  acta,  applies,  and  the  regularity  of  the  appraisement 
must  be  presumed.^ 

in.  The  Notice— 1.  In  General— «.  Ordinary  Requisites. — 
The  purpose  of  the  notice  is  to  inform  the  parties,  and  especially 
the  public,  of  the  time,  place  and  terms  of  the  sale,  the  charac- 
ter of  the  property,  and  the  names  of  the  persons  whose  inter- 
ests are  to  be  affected  ;  thereby  procuring  attendance,  competition, 
and  the  full  equivalent.* 


1  Ohio  27;  Douglas  v.  Meloy,  5  Ohio 
522;  Sprott  v.  Reid,  3  Greene  (Iowa) 
489;  Gales  V.  Christy,  4  La.  Ann.  295; 
Force  v,  Mclntyre,  14  La.  Ann.  153. 

Remedial  Incidents. — Authorization 
to  proceed  under  one  of  several  plain- 
tiffs* execution  renders  the  sale  valid 
as  to  the  others.  Shirk  v.  Wilson,  13 
Ind.  129.  So,  also,  is  the  sale  made 
%'alid  by  a  direction  that  a  part  of  the 
judgment  be  collected  without  ap- 
praisement. Mugge  V.  Helgemeier, 
81  Ind,  120.  It  is  well  settled  that  the 
appraisement  may  be  established  by 
evidence  outside  tfee  return.  Thurston 
-\  Barnes,  10  Ind.  289. 

In  Nent  Hampshire^  the  return  is 
evidence  that  an  agent  was  authorized 
to  choose  for  the  creditor.  Odiome 
V.  Mason,  9  N.  H.  24. 

In  JPennsylvania^  an  irregularity  as 
to  complying  with  the  law  of  1842,  is 
remedied  by  acquiescence  of  parties 
until  the  acknowledgment  of  the  deed. 
Crowell  V,  Meconkey,  5  Pa.  St.  168. 

1.  Wray  v.  Miller,  20  Pa.  St.  iii; 
Alien  v.  Parish,  3  Ohio  187.  See,  also, 
certain  applications  'of  the  general 
rule  (that  one  silent  when  he  ought 
to  have  spoken,  will  not  be  permitted 
to  speak  when  he  ought  to  be  silent) 
in,  Bigelow,  Estop.  (5th  ed.)  586, 
note  4. 

In  Kansas y  disqualification  of  an 
appraiser  of  attached  real  estate  was 
held  to  he  no  ground  for  setting  aside 
the  execution  sale ;  the  defendant  hav- 
inj5  appeared  before  the  judgment. 
Gapen  -v.  Stephenson,  17  Kan.  613. 


2.  Lawrence  v,  Edelen,  6  Bush  (Ky.) 

55- 

Even  where  the  appraisers,  through 
mistaking  the  tract  to  be  sold,  so  un- 
dervalued the  land  that  it  brought 
less  than  two-thirds  of  its  real  value, 
although  two-thirds  of  its  estimated 
value,  the  sale  was  held  valid.  Val- 
landingham  r.  Worthington,  85  Ky.  83. 

If  the  estimate  be  below  the  value, 
the  debtor  cannot  recover  of  the  cred- 
itor the  difference;  his  only  remedy 
is  seasonably  to  redeem.  Horn  v. 
Swett,  2  N.  H.  301. 

As  to  what  ambiguity  or  variance 
is  ground  for  setting  aside  the  appraise- 
ment, on  seasonable  application,  see 
Ohio  L.  Ins.  &  T.  Co.  v.  Goodin,  10 
Ohio  St.  557;  Johnson  v,  Hovey,  9 
Kan.  61. 

As  to  the  effect  of  the  appraisement 
to  operate  as  a  severance  of  growing 
grain  from  the  realty  after  the  defend- 
ant's election  to  take,  as  exempt,  see 
Hershey  v.  Metzgar,  90  Pa.  St.  217. 

8.  Evans  v.  Ashby,  22  Ind.  15 ;  Hale 
V.  Talbot,  86  Ind.  44. 

In  Connecticut^  everything  so  an- 
nexed to  the  freehold  as'  to  pass  by  the 
levy,  is  presumed  to  have  been  consid- 
ered in  the  estimate.  Payne  v.  Farm- 
ers etc..  Bank,  29  Conn.  415. 

In  Massachusetts,  parol  proof  is  not 
admissible  to  show  that  the  third  ap- 
praiser did  not  concur.  U.  S.  v,  Slade, 
2  Mason  (U.  S.)  76. 

4.  As  to  the  reguisites  of  evidence  of 
notice,  burden  of  proof,  etc.,  see  No- 
tice, vol.  16,  p.  827. 
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b.  Statutory  Characteristics.— The  statutes  of  nearly  all 
the  States  prescribe  these  objects  quite  specifically.^  In  a  few, 
however,  somewhat  is  left  to  inference.  Thus,  California^  and 
New  York^  do  not  prescribe  notice  to  the  parties  or  direct  refer- 
ence to  the  judgment. 

c.  Notifying  the  Defendant. — In  some  States,'  the  defend- 
ant  must  receive  personal  notice,*  or  if  this  be  not  practicable, 
the  nearest  equivalent  thereto.^  Some  statutes  require  notice  to 
the  mortgagee  of  chattels  levied  on.® 

rf.  Waiver  and  Estoppel.— Such  notice  being  for  the  defend- 


1.  The  ordinary  features  of  such 
statutes,  as  to  sales  of  realty  on  execu- 
tion, are  perhaps  best  exemplified  in 
Massachusetts  Pub.  Stat.,  1SS2,  ch.  172, 
§  29.  **  The  officer  shall  give  notice  in 
writing  of  the  time  and  place  of  sale  to 
the  debtor,  if  found  within  his  precinct, 
and  shall  also  cause  notification  thereof 
to  be  posted  up  in  some  public  place  in 
the  city  or  town  where  the  land  lies,  and 
also  in  two  adjoining  cities  or  towns,  if 
there  are  so  many  in  the  county;  all 
which  notices  shall  be  given  thirty 
days  at  least  before  the  sale.  The  offi- 
cer shall  cause  an  advertisement  of  the 
time  and  place  of  sale  to  be  published 
three  weeks  successively  before  the  sale 
in  some  newspaper  printed  in  the 
county  where  the  land  lies,  if  any  such 
paper  is  there  printed." 

it  has  been  held  that  a  return  that 
the  sale  was  made  **  after  giving  public 
notice  of  the  time  and  place  of  sale 
agreeably  to  the  law,"  etc.,  was  not 
curable  by  subsequent  extrinsic  proof 
of  the  necessary  facts.  Wellington  v. 
Gale,  13  Mass.  488. 

A  change  of  statute  as  to  the  length 
of  notice  is  held  not  to  contravene  the 
constitutional  inhibition  of  enactments 
impairing  the  obligation  of  contracts. 
James  v,  Stull,  9  Barb.  (N.  Y.)  4S2. 

2.  Simply  written  notice  of  the  time 
and  place  of  sale.  California  Code 
Civ.  Proc,  §  692,  I.  See  contrast  there- 
of with  the  mandatory  statute  of  Ten- 
nessee^ in  Blood  v.  Light,  38  Cal.  649 ; 
99  Am.  Dec.  441. 

3.  The  notice  prescribed  by  2  New 
Tork  Stat.  366,  §  21,  on  sale  of  chattels 
need  not  describe  the  execution,  nor 
give  the  name  of  the  debtor.  Chapman 
7'.  Morrill,  19  Hun  (N.  Y.)  318. 

4.  E.  g-^  in  Delaware,  "One  such  ad- 
vertisement shall,  at  least  ten  days  be- 
fore the  day  of  sale,  be  delivered  to  the 
defendant  or  be  left  at  his  usual  place 
of  abode ;  if  he  does  not  reside  in  the 
county,   notice   shall  be  served  on   his 


tenant,  or,  if  there  be  no  tenant,  shall  be 
left  at  the  mansion  house."  Dclav^arr 
Rev.  Stat.  1874,  iii,  §  23.  It  has  been 
held  that  leaving  a  copy  in  the  hands 
of  the  tenant's  wife  is  insufficient. 
Lewis  V.  Woodall,  4  Houst.  (Del.;  54^. 
This  statute  is  mandatory.  Burton  :•. 
Wolf,  4  Harr.  (Del.)  221. 

Tennessee  Code,  1884,  §  375 5<  ^^' 
quires  that  if  the  defendant  is  in  actual 
possession  and  occupation  of  the  land 
levied  on,  the  officer  shall  within  twentv 
days  serve  him  with  written  notice.  It 
was  held  in  Lafferty  r.  Conn,  3  Sneed 
(Tenn.)  221,  that  the  notice  could  not 
be  served  on  the  tenant  or  other  rr>i- 
dent;  and  in  Christian  v.  Mynait.  11 
Lea  (Tenn.)  615,  that  the  notice  ned 
not  be  given  to  a  defendant  not  in  ac- 
tual occupation  of  the  land. 

In  California^  after  considerable 
lapse  of  time,  it  will  be  presumed  that 
the  defendant  was  duly  notified,  and 
given  opportunity  to  designate  the 
property.     Frink  -k  Roe,  70  Cal.  2c/). 

5.  In  Illinois^  if  the  debtor  is  out  of 
the  county,  the  officer  need  not  notify 
him  to  claim  his  exemption.  Footer. 
People,  12  111.  App.  94. 

In  Missouri^  if  the  land  lies  in  the 
county  where  the  judgment  was  ren- 
dered, the  notice  prescribed  bv  Mis- 
souri Rev.  Stat.,  1889,  §  4943.  t<>  ^ 
given  to  a  defendant  living  in  another 
county  is  not  required.  Lohmann  :'. 
Stock e,  94  Mo.  672. 

In  Aiabama^  want  of  personal  notice 
of  the  levy,  etc.,  does  not  invalidate  the 
sale.     White  v,  Farley,  81  Ala.  z^by 

In  Massachusetts,,  notice  of  an  exe- 
cution sale  of  an  equity  of  redemption, 
served  upon  an  administrator,  but  not 
upon  the  heirs,  was  held  to  be  sufficient. 
Atkins  r.  Sawyer,  i  Pick.  (Mass.)  3;!; 
II  Am.  Dec.  188. 

6.  Washinp-ton  Territory  Code, 
§  1990,  is  mandatory,  butdoes  not  atlect 
the  validitv  of  the  sale.  Bvrd  v. 
Forbes,  3  Wash.  T.  318. 
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ant's  own  benefit,  may,  by  express  word  or  by  tantamount  acts, 
be  waived  by  him.*  But  a  sale  made  under  a  waiver  savoring  of 
fraud  upon  creditors  will  not  be  upheld.* 

Ordinarily,  it  is  not  the  sheriff's  duty  specially  to  notify  the 
execution  plaintiff  of  the  time  of  the  sale.^  The  latter  niay  also 
become  estopped  from  denying  the  sufficiency  of  the  regular 
notice.* 

e.  Effect  of  Want  of  Notice. — By  the  preponderance  of 
judicial  decisions,  statutes  requiring  notice  are  more  directory 
than  mandatory,  and  consequently,  default  thereof  will  not  avoid 
the  sale  against  a  purchaser,  not  himself  in  fault.* 


1.  Burroughs  t*.  Wright,  i6  Vt.  619. 
So  held  where  the  sheriff  advertised 
to  sell  "  Saturday,"  Jan.  5,  1827,  and 
sold  on  Friday,  Ian.  5,  and  the  de- 
fendant, though  knowing  of  the  mis- 
take, pointed  out  the  boundaries  to  the 
intending  purchaser.  McClure  v. 
McCormick,  5  Blackf.  (Ind.)  129. 

In  Tennessee,  it  has,  however,  been 
held  that  the  defendant's  presence  at 
the  sale  without  objecting,  did  not 
amount  to  a  waiver.  Carney  v.  Carney, 
10  Yerg.  (Tenn.)  491 ;  31  Am.  Dec. 
590.  And  the  court,  by  Cooper,  J.,  in 
Prater  v.  McDonough,  7  Lea  (Tenn.) 
670,  held  that  the  defect  could  not  be 
remedied  by  adequacy  of  notice  of  a 
previously  advertised  sale  which  did 
not  take  place ;  and  further  that  the 
sufficiency  of  the  notice  was  a  question 
for  the  court  and  not  for  the  jury. 

An  execution  debtor,  by  pointing 
out  property,  waives  his  right  to 
special  notice  of  the  sale.  Hewitt  v, 
Stephens,  5  La.  Ann.  640.  His  accept- 
ance of  the  surplus  of  the  proceeds  is 
a  waiver  of  a  defect  of  the  notice. 
Huffman  v.  Gaines,  47  Ark.  226. 
And  conversely  his  knowledge  of  the 
sale  imports  notice  of  the  levy  and 
return.  Cowles  v.  Hardin,  101  N. 
Car.  388. 

2.  Gibbs   V.   Neely,   7   Watts    (Pa.) 

305- 

In  Louisiana,  spouses'  waiver  of 
notice  of  an  executive  sale  of  dotal 
property  was  held  not  to  render  a  sale, 
made  without  the  prescribed  advertise- 
ment, effectual  to  divest  the  wife's  title. 
Esneault  v.  Cooley,  16  La.  Ann.  165. 
The  waiver  cannot  there  be  proved 
by  parol.  Lockhart  v.  Harrell,  6  La. 
Ann.  531. 

In  absence  of  any  showing  of  fraud, 
notice  will  be  deemed  waived  if  the 
defendant  did  not  object  withtn  a 
reasonable  time.  Morris  r.  Hastings, 
70  Tex.  26. 


3.  In  Kansas,  the  fact  that  the  sheriff 
failed  to  fulfill  his  promise  to  notify 
the  plaintiff  'has  been  held  to  be  no 
ground  for  the  court  to  refuse  to  con- 
firm the  sale.  Keene  Five  Cent  Sav. 
Bank  v.  Marsh,  31  Kan.  771. 

In  Missouri,  the  sheriff's  omission  to 
give  the  statutory  notice  to  a  non- 
resident debtor,  does  not,  ipso  facto 
invalidate  the  sale.  Hobein  v.  Mur- 
phy, 20  Miss.  447. 

4.  Especially  as  against  an  innocent 
purchaser.  Hollcraft  t\  Douglass.  115 
Ind.  139. 

His  appointment  of  an  appraiser  im- 
ports a  waiver  of  error  in  the  advertise- 
ment.     Lewis  r.  Gordy,  5  La.  Ann. 

570- 

Persons  under  disability  may  be 
estopped  therefrom  through  a  husband's 
or  a  guardian's  acquiescence  in  the  sale. 
Meanor  v.  Hamilton,  27  Pa.  St.  137. 

5.  Jackson  v.  Spink,  59  111.  404; 
Frink  v.  Roe,  70  Cal.  362;  Rounsa- 
ville  r.  Hazen,  33  Kan.  71 ;  Wade  v. 
Saunders,  70  N.  Car.  270;  Mitchell  t-. 
Nodaway  Co.,  80  Mo.  257;  Whiter. 
Cronkhite,  35  Ind.  483;  Wallace  f. 
Trustees,  52  Ga.  164;  Thulemeyer  v, 
Jones,  37  Tex.  560;  Lee  v.  Howes,  3 
U.  C.Q:,B.  292. 

Some  decisions  hold  to  this  rule  even 
where  the  purchaser  knew  of*  the  defi- 
ciency. Harvey  v.  Fisk,  9  Cal.  93; 
Johnson  v,  Reese,  28  Ga.  353;  73  Am. 
Dec.  757. 

Even  where  the  plaintiff  was  the  pur- 
chaser, absence  of  notice  has  been  held 
not  to  defeat  the  sale.  Wood  v.  More- 
house, 45  N.  Y.  368.  But  see  dic/a  to 
the  contrary  in  Dula  v.  Seagle,  98  N. 
Car.  4«;8;  Collins  r.  Smith,  57  Wis. 
284. 

In  JVew  yersey,  it  has  been  held  that 
absence  of  notice  invalidates  the  sale. 
Henderson  v.  Hays,  41  N.  J.  L.  387. 
Compare  dictum  in  Hughes  v.  Watt,  26 
Ark.  228. 
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/.  Remedial  Incidents.— The  sale  will  not  be  set  aside  for 
insufficiency  of  notice  alone,  where  statutes  provide  ample 
remedy  by  amercement  of  the  sheriff.*  Nor  for  clerical  error 
involving  no  obviously  serious  damage.*^ 

g.  Chancery  Practice. — In  absence  of  statutory  regulation, 
notice  of  a  sheriff's  sale  in  lien  or  equity  proceedings  h  entirely 
within  the  discretion  of  the  court  granting  the  decree.^  In  tk 
English  chancery  practice,  the  complainant's  solicitor  prepares 
the  advertisement,  and  obtains  from  the  master  an  order  for  its 
publication  ;  a  subsequent  or  **  peremptory  '*  advertisement  fixes 
the  time,  and  is  published  in  the  Gazette.^ 

2.  Describing  the  Property. — The  property  should  be  sufRciently 
designated  to  notify  the  public  of  its  location,  extent,  character 
and  value.  A  description  calculated  to  do  this,  will  not  cause 
the  sale  to  be  set  aside  for  any  blunders  not  misleading.®    And 


As  to  how  far  the  confirmation  pre- 
cludes inquiry  into  the  regularity  of 
the  notice,  see  infra^  this  title,  Con- 
firmation— Effect. 

1.  See  infra,  this  title,  Sheriff's 
Rights^  t\.z^ Amercement. 

So  held  under  California  Code  Civ. 
Proc,  §  693,  Smith  v.  Randall,  6  Cal. 
47;  65  Am.  Dec.  475;  Shores  v.  Scott 
River  Water  Co.,  17  Cal.  626.  In  Illi- 
noist  the  filing  of  the  certificate  of  sale  is 
constructive  notice  to  everybody.  Mc- 
Clure  V.  Englehardt.  17  III.  47. 

2.  Thus  under  Rhode  Island  Pub. 
Stat.,  ch.  223,  §  II,  requiring  that  "all 
persons  concerned  "  be  notified,  it  was 
held  that  a  notification  was  not  vitiated 
by  describing  the  execution  plaintiff, 
Richard  Bassett,  as  "  Richard  Bartlett;" 
nor  by  omission,  after  a  stay  of  the  ex- 
ecution had  been  vacated,  to  post  the 
notifications  de  novo,  Horton  v.  Bassett, 
16  R.  I.  419. 

But  after  an  injunction  on  the  sale 
has  been  dissolved,  and  considerable 
time  elapsed,  the  notice  must  be  given 
de  novo.     Patten  v,   Stewart,   26   Ind. 

395- 

In  Tennessee,  issuance  of  an  alias 
execution  does  not  necessitate  new  ad- 
vertisement. Luther  v.  McMichael,  6 
Humph.  (Tenn.)  298;  Arnold  v.  Dins- 
more,  3  Coldw.  (Tenn.)  235. 

Otherwise  in  New  Tork,  Mascraft 
V.  Van  Antwerp,  3  Cow.  (N.  Y.)  334. 

In  Delaware,  the  sheriff  is  bound  to 
prove  notice  of  sales  of  land  strictly,  the 
statute  being  mandatory.  Burton  v. 
Wolfe,  4  Harr.  (Del.)  221. 

In  Illinois,  it  was  held  that  where 
the  execution  was  valid,  and  the  plain- 
tiff, the  purchaser,  the  burden  of  prov- 


ing a  want  of  notice  was  on  the  partr 
attacking  the  regularity  of  the  sale;  the 
court,  by  Lacey,  P.  J  >,  observing  that  it 
is  the  policy  of  the  law  to  uphold  judi 
cial  sales,  and  citittg  Rorer.  Jud,  Sales 
^  1306. 

In  ireor£[ia,  too,  this  policy  has  been 
recognized,  and  an  advertisement  sus- 
tained where  in  the  execution  defendant, 
''Jeffries/'  was  described  as  "Jeffertr' 
the  names  being  idt*m  somans.  JeSriei 
V,  Bartlett*  75  Ga.  230. 

In  Pi'nnsyhania^  omi^Mon  to  notifi- 
a  holder  ot*  land  of  an  extent  of  execution 
thereon,  was  held  to  be  cured  bv  the 
acknonledgment  of  the  sheriff's  dccd. 
Critchlow  V,  Critchlow  (Pa.  1SS7),  n 
Atl.  Rep.  23s. 

3.  Crould  -".  Garrison,  4S  IlL  258. 

4.  Diiniel's  Ch.  Pr,  &  PL  C5th  Am. 
ed.),  §  12-0. 

6.  Immaterial  Defects. — The  follow- 
ing illustrative  instances  may  be  ad- 
duced in  addition   to  those  presented  in 

JUDICFAL      SAt,ES,       VOl.       12,     p.      211. 

note  K 

Whtre  standing  corn  on  the  south- 
east quarter  of  the  northwest  quar- 
ter of  a  township  section,  was  mi>- 
described  as  on  the  sou  the  as  I  quarter 
of  the  northeast  quarter,  the  mistjke 
was  held  to  be  immaterial,  tlicre  htm^ 
such  surrounding  circumstances  that  all 
persons*  ''would  be  apprised  with  f-uf- 
ficient  cerlainty."  Pollard  f.  Kingt^^ 
111.  36.  So,  also,  was  held  immaterial^ 
clerical  error  putting  **  township  "  for 
town.  Herrick  v.  Morrilf,  37  Minn 
350.  So,  also,  was  an  ornission  in  Ibe 
notice  to  give  the  numbers  to  lots  or  to 
build  in  yj*,  in  absence  of  evidence  that 
the  property  was  not  well  known  in  the 
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conversely.*  Some  States  provide  specifically  against  fraud- 
ulent misdescription  of  the  property  in  the  advertisement  and 
return.* 

Some  statutes  provide  that  the  defendant  may  deliver  to  the 
officer  a  plan  of  the  land,  and  that  he  must  sell  according 
thereto.*  Ordinarily  a  defect  in  the  description  is  not  curable  by 
the  deed.* 

A  misdescription  in  the  advertisement,  carried  into  the  deed, 
is  relievable  in  equity  ;^  otherwise,  however,  in  case  of  laches,  or 
of  intervention  of  the  bar  of  the  Statute  of  Limitations.® 


comniunity.  Collier  v,  Vason,  12  Ga. 
440;  Allen  V,  Cole,  9  N.  J.  Eq.  286.  So, 
also,  where  the  name  of  tlie  county 
was  omitted.  Duncan  v,  Matney,  29 
Mo.  368;  77  Am.  Dec.  575.  So,  also, 
where  the  name  of  the  town  was 
omitted  from  a  notice  published  in 
the  town.  Dickerson  v.  Small,  64 
Md.  395.  See,  also,  as  to  identifying 
the  town  or  township.  Reeside  v. 
Peter,  33  Md.  120;  Frazier  v.  Steen- 
rod,  7  Iowa,  344;  71  Am.  Dec.  447.  So, 
also,  as  to  the  surplus  addition  of  ^*or 
arpents''  in  stating  the  quantity  of  acres. 
Thompson  v.  Barrow,  7  La.  Ann.  670. 

In  Pennsylvania^  it  has  been  held  that 
the  notice  need  not  state  a  prior  in- 
cumbrance. Association  v.  O'Neill,  6 
W.  X.  C.  (Pa.)  501. 

1.  Where  land  in  -the  southeast 
quarter  of  a  township  section'  was  de- 
bcribed  and  sold  as  in  "the  southwest 
(S.  E.  yi)  quarter,''  etc.,  it  was  held 
that  the  court  was  justified  in  refusing 
to  confirm  the  sale.  Helmer  v.  Rehm, 
14  Neb.  219.  So,  also,  where  the 
section  was  not  fractional  was  a  de- 
scription, "the  fractional  east  half," 
etc.,  held  insufficient.  Peck  v,  Sims, 
120  Ind.  345. 

In  Minnesota^  a  description,  "lot  5, 
block  39,"  without  naming  the  city  or 
village,  was  held  fatally  defective. 
Herrick    v.    Ammerman,     32     Minn. 

544^ 

In  New  Jersey^  a  clause  "  together 
with  all  his  other  real  estate  in  the 
county  of  Atlantic,  of  which  a  more 
particular  description  will  be  given  on 
the  day  of  sale,"  was  held  insuflicient 
to  authorize  a  sale  of  any  lands  except 
those  specified  above  it.  Merwin  v. 
Smith,  2  N.  J.  Eq.  182.  Where  the 
tract  advertised  was  four  acres  more 
than  the  tract  (contained  therein)  to 
be  sold,  the  advertisement  was  held 
fatally  defective ;  persons  desiring  only 
the  latter's  quantity  might  not  attend 
the  sale.    Fenner  v.  Tucker,  6  R.  I. 


555*  Where  the  sheriff  levied  upon 
part  of  a  tract,  but  the  schedule,  re- 
turn, and  advertisement  failed  to  show 
what  part,  it  was  held  that  the  defect 
was  not  cured  by  a  recital  in  his  deed 
that  he  had  levied  on  the  whole  tract. 
Langley  v.  Jones,  33  Md.  171.  Com- 
pare   Wooters    v,    Arledge,    54  Tex. 

395- 

In  Delaware^  omission  to  mention 
"  a  good  large  barn "  was  held  to  be 
ground  for  setting  aside  the  sale.  Old- 
ham V.  HossingcTr,  5  Del.  434. 

In  Pennsylvania  it  has  been  held 
that  buildings  must  be  mentioned, 
wherever  they  would  enhance  the  bid- 
ding. In  re  Wallace's  Estate,  2  Pittsb. 
(Pa.)  145.  An  alleyway  appurtenant 
must  be  mentioned.  Ulrich  v.  Mc- 
Cann,  i  T.  &  H.  Pr.  (Pa.)  998. 

In  Indiana^  a  description  of  section 
36  as  **  section  26"  was  held  fatal. 
Goss  v»  Meadors,  78  Ind.  528. 

For  collation  of  Tennessee  decisions 
upon  the  description,  see  Doe  v,  Plun- 
kett,  I  Flip.  (U.S.)  434. 

2.  E.  g.<t  Massachusetts:  forfeiture 
of  five  times  the  amount  of  the  actual 
damage.  Massachusetts  Pub.  Stat. 
1881,  ch.  171,  §  41. 

For  amercements  in  other  States, 
see  infra^  this  title,  Sheriff^s  Rights^ 
etc.-— ]^  mercement, 

'3.  In  Iowa,  this  applies  to  sales  un- 
der special  as  well  as  under  general 
executions.  Taylor  v.  Trulock,  59 
Iowa  558. 

4.  Pfeiffer  r.  Lindsay,  66  Tex.  123. 
See  infra,  this  title,  The  Deed—Re- 
citals, Otherwise  held,  as  to  a  failure 
to  state  the  numbers  of  certain  lots  of 
land.  Lawrence  v,  Grambling,  13  S. 
Car.  120. 

5.  Steward    v,    Pettigrew,    28   Ark. 

372. 

6.  Walling  v.  Morefield,  33  La.  Ann. 
1 174.  As  to  when  the  deed  will  be 
reformed,  see  infra,  this  title.  The 
Deed — Reforming, 
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The  Notice. 


SHERIFF'S  SALES. 


Design&tiiLg  tht  Tii&e. 


In  a  notice  of  a  sale  of  a  right  in  equity,  a  general  description 
of  the  land  is  sufficient.^ 

In  advertising  mortgage  sales,  it  is  generally  sufficient  to  follow 
the  mortgage  description,  and  refer  by  book  and  page  to  the  reg- 
istry,  or  to  some  authoritative  plan.^ 

3.  Designating  the  Time.^ — The  notice  ought  to  name  the  hour 
when  the  sale  will  begin,  in  order  that  persons  inclined  to  atttml 
will  not  be  deterred  by  a  prospect  of  being  kept  waiting  in  bu5K 
ness  time.  But  notices  are  sustained  which  declare  that  the  sale 
will  be  made  between  two  certain  business  hours. ■*  If  a  statute 
designates  the  hours  between  which  a  sale  may  be  made  the  ad- 
vertisement need  not  mention  them.^  And  in  absence  of  any 
showing  of  consequent  damage,  such  advertisement  will  be  sus- 
tained  where  the  statute  only  prescribes  notice  of  the  time  and 
place.®      And  vice  versa? 

So  also,  indefiniteness  as  to  the  day  of  the  week  is  not  fatal  if 
it  does  not  tend  to  mislead.® 

The  consequence  to  the  advertisement  of  its  fixing  the  day  on 
Sunday,  would  depend  somewhat  on  the  existence  or  absence  of 
statutory  provisions  thereon.  Only  judicial  proceedings  on 
Sunday  are  prohibited  at  common  law,® 


1.  So  held,,  where  the  description 
was  :  **  The  right  in  equity  of  redeem- 
ing the  messuage  and  farm  situate  in 
Brighton,  in  the  county  of  Middlesex, 
on  which  Jonathan  Winship  now 
lives,"  without  designating  any  par- 
cels, or  stating  the  nature  of  the  in- 
cumbrance. Pomeroy  v,  Winship,  li 
Mass.  514;  7  Am.  Dec.  91. 

2.  Jones,  Mort.  (4th  ed.),  k  1840.  So 
held,  even  where  the  street  number  of 
the  building  has  been  changed  after 
the  making  of  the  mortgage;  the 
number  appearing  only  on  a  plan  re- 
ferred to  in  the  mortgage,  and  the 
mortgagee  not  knowing  of  the  change. 
Model  Lodging  House  Assoc,  v. 
Boston,  114  Mass.  133.  So  held,  even 
where  the  description  in  the  mortgage 
was  very  imperfect.  Robinson  v. 
Amateur  Assoc,  14  S.  Car.  148.  So, 
also,  where  there  was  a  defective 
exception  of  lands  already  sold. 
Loveland  v.  Clark,  11  Colo.  271. 

8.  As  to  computation,  see  Notice, 
vol.  16,  p.  817. 

As  to  length  of  time,  see  Judicial 
Sales,  vol.  12,  p.  212,  note  3. 

4.  As  to  the  hour,  see  Judicial 
Sales,  vol.  12,  p.  211,  note  4. 

6.  Evans  v.  Robberson,  92  Mo.  192. 

6.  Thorwarth  v,  Armstrong,  20 
Minn.  464. 

7.  Thus  a  mere  specification  that  the 
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sale  could  be  made,  "  on  the  id  daj  of 
January  next"  was  held  ini^ufficienL 
Trustees  of  Schools,  etc,  z\  Swell  c  1 
III.  156.  Whether  a  designalion,  k- 
tween  the  hours  of  nine  o'clock  a.m. 
and  the  stttin^  of  the  sun,"  is  sufficient 
depends  on  the  circumstances  of  the 
case,  McCorinick  t»  Wheeler,  36  111. 
114,85  Am.  Dec,  3SS.  This  de*i^n;i 
tion  vviis  held  sufficient  where  twelve 
years  had  elapsed  uithout  attack, 
Menard  t'.  Crowe,  20  Minn.  448. 

8.  The  Day.— An  error  in  appointing; 
a  postjKmed  t»ale  on  **  Thursday,  Dec. 
19,  1^7^^,""  corrected  on  Thursdiv, 
Deceaiber  18  by  substituting  "Fridiv,' 
was  held  not  to  invalidate  the  swil^- 
Chandler  r.  Cook,  1  Mac  Arthur  :D, 
C.)  176.  But  it  was  held  otherwise  ai 
to  a  converse  correction  of '' Frid-;. 
the  17th,"  made  on  Friday  the  i6th,  ihc 
day  of  sale.  Wellman  r.  Lawrence, 
15  Mass.  326,  And  a  notice  appoint- 
ing a  pale  on  Saturday,  June  54,  iS;; 
(Saturday  being  the  23d),  was  held  in- 
sufficient,  Thayer  r.  Roberts,  44  M«^ 
247.  So»  also,  as  to  appointing  one  on 
Wednesday,  Feb,  19,  1S74,  the  Tgih 
being  Thursday.  T hacker  i\  Traa\ 
8  Mo.  App.  315. 

9.  These  would  not  include  a  fore- 
closure sale.  Savle^  i'.  Smith,  12  Wend. 
(N.  V.)  57,  27  Am.  Dec.  117.  But  ^iicti 
advertisement  could  certainly  be  rern* 


The  Hotioe. 


SHERIFF'S  SALES. 


SpeoUying  the  Plaoe. 


So  also  may  a  mistake  in  designating  the  month^  or  the  year* 
be  too  obvious  to  vitiate  the  advertisement. 

4.  Specifying  the  Place. — The  notice  should  indicate  the  place 
of  sale  with  such  certainty  that  any  person  interested  would  have 
no  difficulty  in  finding  the  spot.  In  determining  this  the  prom- 
inence  of  a  building  or  town  in  the  country,  or  the  uncertainty 
from  extent  of  a  city,  are  to  be  considered.^  The  statutes  gen- 
erally require  simply  **notice  of  the  time  and  place,'*  etc."* 

6.  PoBting. — The  statutes  of  some  States  require  that  the 
notice  be  posted  in  some  "  public  place."  This  is  a  relative  term.* 
The  statutes  provide  against  the  defacing  or  tearing  down  of 
the  notice.® 

6.  Publication. — In  order  to  a  sale  of  realty,  the  statutes  usually 


edied  hy  a  postponement,  even  without 
personal  service  of  notice  on  the  defen- 
dant. Westgate  r,  Handlin,  7  How.  Pr. 
(\.Y.)  372. 

1.  The  Month. — So  held  where  an  ad- 
vertisement was  directed  to  be  made 
twenty  days  before  the  sale  and  one 
dated  December  seventh  stated  that  the 
sale  would  take  place  '*  on  the  28th  day 
of  December  next;"  this  word  would 
be  understood  to  mean  "instant." 
Gray  z\  Shaw,  14  Mo.  341. 

2.  The  Year. — So  held  upon  a  desig- 
nation of  the  year  as  "  1761,"  instead  of 
1S61,  in  Jensen  v.  Weinlander,  25  Wis. 
477;  and  as  "1858"  instead  of  1868,  in 
Mowry  v,  Sanborn,  68  N.  Y.  153.  But 
a  notice  dated  in  January,  1858,  appoint- 
ing a  sale  in  1859,  although  published  in 
a  paper  issued  in  1859,  was  held  to  be 
fatally  ambiguous.  Fenner  f.  Tucker, 
6  R.  I.  55^- 

3.  See  Judicial  Sales,  vol.  12,  p. 
212,  note  I.  A  designation  "at  the 
court-house  door  in  the  town  of  Hills- 
boro  "  (without  naming  the  county)  was 
held  sufficient  in  Powers  v.  Kueckhoff, 
41  Mo.  425;  97  Am.  Dec.  281. 

4.  The  naming  of  an  impossible  place 
is  tantamount  to  naming  no  place. 
Bottineau  v,  ^tna  L.  Ins.  Co.,  31 
Minn.  125. 

5.  See  Public  Place,  vol.  19,  p. 563. 
In  Cummins  v.  Little*  16  N.J.  Eq.  48, 
it  was  said  that  was  a  public  place  for 
notice  of  sale  which  is  likely  to  inform 
persons  who  may  probably  become 
bidders.  A  blacksmith's  shop,  or  a 
tree  at  an  intersection  of  public  roads, 
would  be  a  public  place  in  the  country 
if  in  the  vicinity  of  the  land;  but  not  if 
many  miles  distant  therefrom.  And  in 
Austin  V.  Soule,  36  Vt.  648,  where  the 
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notice  had  been  posted  inside  an  open 
shed,  the  court,  by  Kellogg,  J.,  said  that 
a  public  place  is  any  place  where  the 
posted  advertisement  attracts  such 
general  attention  that  its  contents  may 
reasonably  be  eicpected  to  become  a 
matter  of  notoriety  in  the  vicinity.  A 
barn,  dwelling-house,  shed,  or  even  a 
rock  or  tree  may-  answer  this  condition. 
In  Cahoon  v.  c5oe,  57  N.  H.  556,  it  was 
held  that  a  dwelling-house,  if  near  the 
land,  is  a  public  place.  So,  also,  is  the  side 
of  a  public  square.  Carter  i>.  Abshire,  48 
Mo.  300.  So,  also,  is  a  hotel  or  coffee- 
house. Fox  x\  Tio,  I  La.  Ann.  334.  So, 
also,  the  inside  of  a  postoffice,  though 
closed  on  Sunday.  Graham  v.  Fitts,  53 
Miss.  307. 

On  the  question  of  publicity  or  ob- 
scurity, the  fact  that  before  the  sale,  the 
ink  had  so  faded  as  to  render  the  ad- 
vertisement nearly  illegible,  was  held  no 
ground  for  setting  the  sale  aside.  Holly 
V,  Bass,  68  Ala.  206. 

The  Maine  statute,  requiring  a  post- 
ing of  two  notices,  is  held  to  be  manda- 
tory, and  an  omission  of  one  to  be 
fatal  to  the  purchaser's  title.  Grosvenor 
V.  Little,  7  Me.  376. 

Otherwise,  an  omission  of  one  of  the 
five  required  by  the  Mississippi  statute. 
Natchez  v.  Minor,  10  Smed.  &  M. 
(Miss.)  246. 

The  Kentucky  statute  of  1790  requir- 
ing one  to  be  posted  at  the  meeting- 
house door,  is  directory  only;  and,  in 
absence  of  fraud,  npn-compliance  is  not 
fatal.  Lawrence  r.  Speed,  2  Bibb 
(Ky.)  401. 

6.  In  New  7'ork,  an  execution  de- 
fendant was  punished  for  picking  up 
and  carrying  off  an  advertisement  blown 
down  in  a  grocery.  Murphy  v.  Tripp, 
44  Barb.  (N.  Y.)  189. 


The  Notice. 


SHERIFF'S  SALES. 


Fablicfttion. 


require  that  the  sheriff  not  only  post  advertisements  but  publish 
notice  thereof  a  stated  period  in  some  newspaper.'  Statutes 
in  derogation  of  the  common  law  are  to  be  construed  i>tnctly  * 
The  preponderance  of  judicial  decision  is,  that  a  statute  pre- 
scribing publication  of  the  notice  for  three  successive  weeks  re- 
quires at  least  twenty-one  days  to  intervene  between  the  first 
publication  and  the  day  of  the  sale.* 

The  statutes  of  some  States  expressly  require  the  computation 
to  exclude  the  first  day  of  publication  and  to  include  the  day  on 
which  the  event  is  to  happen.* 

The  proviso  in  some  statutes,  **  if  there  be  a  paper  published  in 
the  county,"  imports  an  available  paper.® 


1.  A  sheet  gratuitously  distributed 
weekly  at  expense  of  advertisers  has 
been  held  not  to  be  a  **  newspaper." 
Tyler  v.  Bo  Wen,  i  Pittsb.  (Pa<)  225. 

In  Lower  Canada,  *^  the  sheriff  is 
bound  to  advertise  in  the  C^ebec 
Official  Gazette,  in  the  French  and 
English  languages."  Rev.  Stat,  P. 
Quebec,  1888,  §  5933. 

2.  For  collated  examples.  see 
Notice,  vol.  16,  p.  817,  note  i^. 

3.  Earlp-'  v.  Doe,  16  How.  (U.  S.) 
6ro;  Smith  v.  Rowles,  85  Ind.  364; 
Bacon  v.  Kennedy,  56  Mich.  329. 

The  Kansas  statute  prescribing  pub- 
lication "for  at  least  thirty  day*  liefore 
the  dav  of  sale,"  it  is  held  to  ruquire 
that  the  notice  be  first  published  at 
least  thirty  days  before  the  >ih?^\  of 
sale,  and  be  continued  in  sut  tensive 
issues  of  the  paper  up  to  the  day  of 
sale.     Whitaker  v.  Beach,  12  Kan/492, 

In  Illinois,  a  requirement  of  publi- 
cation for  three  weeks  successively 
is  held  to  be  sufficiently  cumplied 
with  by  three  publications,  between 
the  first  of  which  and  the  day  of 
sale  nineteen  days  intervened.  Garrett 
7'.  Moss,  20  111.  554. 

The  New  Vork  statute  is  held  to 
be  sufficiently  complied  with  by  pub- 
lication once'in  each  week  for  the  six 
weeks  before  the  sale,  althoiij^b  six 
full  weeks  did  not  elapse  between  the 
date  of  the  first  publication  aiul  the 
date  of  sale.  Wood  v,  Morehouse,  4^ 
N.  Y.  368. 

In  South  Carolina  it  has  been  held 
that  the  first  day  of  the  publication 
and  the  day  of  the  sale  maj'  liotb  be 
included  to  make  twenty-one  days. 
Manning  v.  Dove,  10  Rich.  (S.  Car.) 
395;  Maddox  r.  Sullivan,  2  Rich.  Eq. 
(S.  Car.)  4;  44  Am.  Dec.  234. 

In  Wisconsin^  an  execution  plaintiff 
purchasing  at  a  sale  upon  insurtkient 
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notice,  is  chargeable  with  knowledE;f 
thereof,  and  has  not  the  rights  oi  i 
bona  fide  purchaser,  Collins  i\  SmtX 
57  Wis.  384, 

4.  E.  j^^  Minnesota  and  Ohh 
In  a  daily  paper,  the  first  publication 
may  be  thirty  days  before  the  da?  .of 
sale.  Hagerman  x\  Ohio  Bldg.»  etc^ 
Assoc,  25  Ohio  St.  1S6. 

Under  the  Pt^Hnsylviinia  actof  1S36), 
the  first  notice  must  b«  at  least  twentr- 
one  days  before  the  day  of  sale,  Eri« 
Sav,  Fund,  etc.,  Assoc,  r.  Thompson^ 
t3  Phila.  (Pa.)  511. 

a.  By  Afissonri  Rev.  Stat.,  i^ 
^4941,  it  is  the  sheriffs  duty  to  gi^e 
''twenty  days*  notice  of  the  time  and 
place  of  s:ile^  .  ,  »  by  advertisr- 
ment  in  some  newspaper  printed  in 
the  county,  which  may  be  designated 
by  the  plaintiff  or  hi;*  attorney  of  rec- 
ord, if  there  be  one  regularly  pub- 
lished weekly  or  daily^  and  if  not  bv 
at  least  six  printed  or  written  hani- 
bills^  put  up,"  etc.  Where  the  defend- 
ant»  owning  the  only  newspaper  in  the 
countVt  refused  to  permit  the  nottc<*t'3 
l>e  published  therein,  it  was  held  that 
notice  by  hand  bills  was  a  sufficient 
compliance  with  the  statute.  Wahoti 
V.  Harris,  73  Mo.  489. 

Omission  to  advertise  "in  the  public 
gazette/*  as  required  by  the  S^utk 
Cttro/iNii  act  of  1797,  was  held  nt>t 
to  invalidate  the  "^ale.  Turner  r. 
M'Crea,  i  Nott  &  M.  ( S.  Car,)  11. 

Under  A'ttrrsas  Civil  Code,  §  4^ 
authorizing  the  officer  to  refuse  ti> 
publish  the  notice  until  the  execution 
plaintiff  advances  monev  suflficienr  to 
pay  thereror^  it  has  been  held  that  the 
sheriff  cannot  he  compelled  by  man- 
damus to  publish  the  notice  in  a  new** 
paper  selected  by  the  plaintiff,  thntigh 
it  has  been  paid  in  advance  therefor. 
Winton  f.  Wilson,  44  Kan.  146. 
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Hie  Time  of  Sale. 


SHERIFF'S  SALES. 


In  General. 


IV.  The  Tme  of  Sale— 1.  In  General— a.  Statutes  Direct- 
ory OR  Mandatory. — Under  a  statute  merely  directory  as  to 
notice,  a  sale  made  without  notification  of  the  time  is  not  abso- 
lutely void  ;^  otherwise,  under  a  mandatory  statute.*  In  some 
States,  the  sale  must  be  at  a  date  during  the  statutory  period  of 
the  lien.*    -In  others,  a  specific  limit  is  prescribed.* 


1.  Supra,  this  title,  Noiice^Statw 
tory  Characteristics* 

2.  So,  in  California,  Bagle/  r. 
Ward,  37  Cal.  133;  99  Am.  Dec.  256; 
Eldridge  v,  Wright,  55  Cal.  531. 

In  Isaac  v.  Swift,  10  Cal.  8x,  the 
court  by  Burnett,  J.,  distinguished  the 
California  statute,  that  the  lien,  shall 
continue  for  two  years;  lirom  the  Ar- 
kansas and  Texas  statutes,  that  the 
lien  shall  cease,  etc.;  in  Arkansas 
in  three  years,  and  in  Texas  in  one 
jrear. 

A  sale  made  contrary  to  the  North 
Carolina  statute  prescribing  certain 
sale  days,  was  held  to  be  void;  the 
court,  by  Smith,  C.  J.,  distinguishing" 
prior  decisions  turning  'on  statutes  di- 
rectorj-  or  on  waiver.  Ma^'ers  v.  Car- 
ter, 87  N.  Car.  146.  Compare  deci- 
sions of  the  same  court  in  Lowdermilk 
V.  Corpening,  loi  N.  Car.  649,  and 
Wortham  v.  Basket,  99  N.  Car.  70. 
But  a  sale  made,  not  on  the  day  pre- 
scribed by  a  Texas  statute  was  upheld 
after  its  confirmation.  Brown  v. 
Christie,  27  Tex.  73;  84  Am.  Dec. 
607. 

In  Tennessee,  a  sale  for  taxes,  made 
on  a  day  other  than  prescribed  by  the 
statute,  is '  void.  Conrad  v,  Darclen,  4 
Yerg.  (Tenn.)  307. 

In  New  Tork,  the  ten  years  begin  to 
run  at  the  original  docketing,  and  the 
lien  is  not  saved  bv  revivor  on  sci,fa. 
Tufts  V.  Tufts,  18  Wend.  (N.  Y.)  621. 
But  there,  an  execution  issued  more 
than  a  ^ear  and  a  day  after  the  judg- 
ment and  without  revivor,  is  voidable 
merely,  and  the  sale  will  confer  a  valid 
title.  Woodcock  v.  Bennett,  i  Cow. 
(N.  Y.)  711 ;  13.  Am.  Dec.  568. 

Similarly  in  Tennessee.  Overton  v, 
Perkins,  Mart.  &  Y.  (Tenn.)  367. 

3.  The  lien  of  the  judgment  does  not 
depend  on  the  lew.  Thompson  v. 
Phillips,  Bald.  (U.  S.)  246.  "The  Hen 
is  neither  Jus  in  re  nor  jus  in  rem. 
Though  the  judgment  creditor  release 
all  right  to  the  land,  he  may  afterwards 
extend  it  by  execution."'  Brace  v. 
Duchess  of  'Marlborough,  2  P.  Wms. 
491;  Whiting  v.  Butler, 29  Mich.  122;  4 


Kent.  Com.  (13th  ed.)  437.  And  see 
Executions,  vol.  7,  p.  144;  and  Judg- 
MRNTs»  vol.  12,  p.  105. 

In  California^  where  an  execution 
was  returned  without  sale,  and  after 
the  judgment  lien  had  expired,  another 
was  issued  and  levied,  it  was  held,  that 
the  sale  made  hereunder  took  effect  by 
relation  at  the  time  when  the  second 
(not  the  first)  execution  was  levied. 
Bagley  r.  Ward,  37  Cal.  121 ;  99  Am. 
Dec.  256. 

4.  In  Missouri,  "  if  there  be  sufficient 
time,  the  officer  shall  appoint  the  day 
of  sale  at  least  fifteen  days  before  the 
return  day  of  the  execution."  Missouri 
Rev.  Stat.  1889,  §  4939. 

Where,  through  non-attendance  of 
the  judge,  there  is  a  statutory  adjourn- 
ment of  the  court  from  day  to  da3'  for 
three  days,  a  sale  meanwhile  made 
should  be*  set  aside.  Sarpy  zk  Detche- 
mendy,  31  Mo.  196.  But  where  a  term 
was  postponed  by  an  act  of  the  legisla- 
ture, it  was  held  that  the  lien  of  the 
judgment  was  preserved  beyond  the 
regular  time,  until  the  writ  was  exe- 
cuted, and  that  the  sale  conferred  a  good  . 
title.  Bank  of  Missouri  i*.  Wells,  X2 
Mo.  361 ;  51  Am.  Dec.  163. 

Under  the  Missouri  statute  extend- 
ing the  lien  until  a  sale  day  at  a  future 
term  of  court,  a  new  levy  by  the  sher- 
ifTs  successor  was  held  not  to  be  neces- 
sary. Tierney  v,  Spiva,  97  Mo.  98. 

In  Maine,  after  levy  on  personal 
property,  if  the  sheriff  does  not  adver- 
tise and  sell  within  the  time  prescribed 
by  statute,  his  claim  to  the  property  is 
extinguished.  Plaisted  v.  Hoar,  45 
Me.  380.  Compare  Mason  v.  Ham,  36 
Me.  573. 

In  Massachusetts  also,  a  sale  made 
after  the  period  therefor  designated  by 
statute,  is  a  nullity.  Macy  v.  Ray- 
mond, 9  Pick.  (Mass.)  285.  And  even 
in  absence  of  any  expressed  statutory 
limit  of  operation  of  license  to  sell,  a 
sale  will  be  treated  as  void  if  made  after 
lapse  of  many  years.  Wellman  r. 
Lawrence,  15  Mass.  326. 

In  Florida,  the  legal  day  of  sale  is  the 
first  Monday  in  every  month.  Florida 
Dig.  Laws,  1881,  p.  525,  ^  25. 
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b.  If  After  Return  Day. — |n  absence  of  a  contrary  stat- 
utory prohibition,  the  sheriff  may  sell  before  or  after  the  return 
day.  His  power  to  sell  grows  out  of  his  levy  ;  it  does  not 
depend  on  the  then  status  of  the  execution.* 

Under  appropriate  statutory  provision  for  proceeding  upon 
the  creditor's  affidavit  that  delay  will  endanger  collection,  a  sale, 
after  due  notice,  of  goods  covered  by  a  mortgage,  is  not  void, 
though  the  execution  be  issued  immediately  after  the  judgment, 
as  authorized  in  such  case.* 


1.  Besides  the  c^ses  cited  at  Judi- 
cial Sales,  vol.  12,  p.  218,  see  Smith 
7\  Mundy,  18  Ala.  182 ;  52  Am.  Dec. 
221;  Johnson  v.  Bemis,  7  Neb.  224; 
Lowry  v.  Reed,  89  Ind.  442 ;  Rose  v. 
Ingram,  98  Ind.  276;  Savings  Inst.  t. 
Chinn,  7  Bush  (Ky.)  539;  Mooney  t\ 
Maas,  22  Iowa  380;  Bryant  v.  Dana,  8 
lil-  343;  Wheaton  v.  Sexton,  4  Wheat. 
CJ.  S.)  503. 

In  Pennsylvania^  the  sale  must  be 
made  on  or  before  the  return  day  or 
within  six  days  thereafter.  B.  P.  Dig. 
Pennsylvania  Laws,  1885,  p.  758,  §  89. 
Otherwise  it  is  void.  Dale  v.  Medcalf, 
9  Pa.  St.  108.  But  compare  Mc- 
Cormick  v,  Meason,  i  S.  &  R.  (Pa.) 
192. 

But  if  the  levy  also  be  after  the  re- 
turn day,  the  sale  is  void.  Young  v. 
Smith,  23  Tex.  598;  76  Am.  Dec.  81 ; 
Doe  V.  M'Kinnie,  4  Hawks  (N.  Car.) 
279;  Bank  of  Missouri  v.  Bray,  37  Mo. 
194;  JeflFerson  v.  Curry,  71  Mo.  85. 

In  Illinois,  it  has  been  held  that  if 
the  sheriff  improperly  returns  the  exe- 
cution, he  may  sell  without  either  an 
alias  or  a  vend.  exp.  Willoughby  t'. 
Dewey,  63  111.  246. 

In  Mississippi,  a  sale  made  six 
weeks  after  the  return  day  was  held 
void.  Williamson  r.  Williamson,  3 
Smed.  &  M.  (Miss.)  725;  41  Am.  Dec. 
636. 

In  Michigan,  even  when  there  had 
been  a  delay  of  five  ye.ars,  it  being  in 
s^ood  faith,  the  sale  was  held  valid,  as 
aj^ainst  an  intervening  levy  and  sale. 
VV'ard  v.  Citizens*  Bank,  46  Mich.  332. 

In  South  Carolina,  in  1826,  a  sale 
made  four  years  after  a  levv  of  the 
sheriff's  predecessor  was  held  valid. 
Leger  v.  Doyle,  11  Rich.  (S.  Car.)  109; 
70  Am.  Dec' 240. 

In  Pennsylvania,  where,  after  entry 
of  judgment,  five  years  elapsed  before 
sale,  but  not  before  issuance  of  the 
vend,  cxp.^  it  was  held  that  the  sale 
passed  the  defendant's  title;  but  the 
lapse    let    in  a  subsequent    judgment 


creditor  to  priority  in  the  distribution 
of  the  proceeds.  McCahan  :■,  Elliott, 
103  Pa.  St.  637. 

In  Arkansas^  a  sale  under  veniLr^f, 
three  years  after  date  of  the  judgment^ 
was  held  void.  Pettit  v.  Johnstjn,  15 
Ark.  55. 

In  Texas,  a  sale  after  the  return  di? 
is  a  nullity.  Cain  t\  Woodward,  74 
Tex.  549.  And  the  deed  convevi  no 
title.  Mitchell  -■,  Ireland,  54' Tci, 
301. 

In  North  Carolina,  a  sale  of  land 
under  an  execution  isiiued  over  ten 
years  after  the  docketing  of  the  jud|r* 
ment  is  invalid,  Lyon  v,  Rusu.  84  X. 
Car.  588. 

In  Illinois^  a  delay  of  nine  yeara  be- 
tween  levy  and  advertisement  was 
held  fatal.'  Con  well  t\  Watkin?,  75 
111.  488. 

In  Indiana,  a  sale  of  land  under  an 
execution  issued  on  a  juf^t ice's  traas- 
cript  filed  more  than  ten  year*?  after 
judgment  was  rendered,  is  not  void 
for  want  of  revival  and  leave  of  court, 
but  voidable  only  in  n  direct  proceed- 
ing  instituted  before  the  sale.  Martin 
V,  Prather,  82  Ind.  535. 

In  Kentufky^  the  shentT  mar  sell 
after  the  retiirn  day  while  the  original 
execution  is  in  his  hatids,  provided 
the  levy  was  made  before  the  return, 
Kentucky  Gen.  Stat.  1S87,  p,  554,  H^ 
But  see  ditium  in  Colyer  v.  lliggfitis, 
I  Duv.  (Ky,)  7;  85' Am,  Dec.  601- 

2.  Conrad  -\  Wiisnu,  66  InJ  437. 
Otherwise,  a  sale  made  on  two  daT.*' 
notice, withont  the  knowledge  of  vne 
of  the  three  execution  creditor?,  tlie 
attorney  of  tlie  two  others  becuniitig 
the  purchaser.  Skinner  v.  Warren,  Si 
N.  Car.  373. 

A  notification  on  the  day  set  lor 
sale,  that  the  defendant  had  been  adju- 
dicated a  bankrupt  and  ihnt  the  prop- 
erty was  exempt  under  the  hankrupt 
law,  has  been  iield  t«  be  uo  justifica- 
tion for  the  sherilF?  suspending  the 
sale.     Wheeler  t-.  Redding,  55  Ga.Sy. 
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An  officer  discovering  that  he  has  sold  on  a  day  other  than  the 
one  prescribed  in  the  notice,  cannot  be  compelled  by  mandamus 
to  accept  payment  and  convey.^ 

After  the  confirmation  of  the  sale,  the  maxim  omnia  prcesiiviuyi- 
tur  rite  esse  acta  is  applied  in  his  favor.* 

Some  statutes  protect  the  purchaser's  title  against  such  irregu- 
larity on  the  part  of  the  sheriflf.^  ' 

r.  The  Hour. — In  some  States  the  statute  regulates  the  hour 
at  which  the  sheriff's  sale  is  to  take  place.*  Where  the  hour  is 
fixed  by  the  notice  of  sale,  either  under  such  a  statute,  or  in  the 
absence  of  it,  the  sale  may  be  made  at  any  time  before  the 
expiration  of  the  hour;  that  is,  if  the  time  is  fixed  at  eleven 
o'clock,  the  sale  may  be  made  at  any  time  between  eleven  and 
twelve.^ 

2.  Dies  Hon. — a,  Sunday. — At  common  law,  Sunday  was  dies 


1.  Collins  V.  Byrd,  42  Ga.  629.  Such 
sale  would,  in  legal  effect,  be  one  with- 
out notice,  and  if  made  should  be  set 
aside.  Wheatley  v.  Terry,  6  Kan.  427. 
Especially  when  fraudulent.  McCon- 
nel  V.  Gibson,  12  lU.  128.  The  de- 
fendant's presence  thereat,  without 
objection,  would  not  be  a  waiver  of 
his  right  to  have  the  sale  vacated. 
Humphreys  v,  Browne,  19  La.  Ann. 
1 58. 

2.  Under  the  /owa  restriction  as  to 
"  four  o*clock  p.  M.,"  where  the  sher- 
ifTs  notice  appointed  a  sale  between 
two  and  five  o'clock  p.  m.,  it  was  held 
that  the  sale  must  be  presumed  not  to 
have  been  held  after  four  o'clock. 
Cole  r.  Porter,  4  Greene  (Iowa)   510. 

Similarly  was  it  held  in  Missouri^ 
on  recital  in  the  deed  that  the  sale 
was  made  between  the  **  lawful  hours." 
Evans  v,  Robberson,  92  Mo.  192. 

The  purchaser  may  rest  his  title  on 
the  judgment  and  execution;  *'the  seal 
of  the  court  is  enough."  Barkley  v. 
Screven,  i  Nott  &  M.  (S.  Car.)  408.  So 
held,  on  a  collateral  attack  made  after 
lapse  of  nearly  half  a  century,  where 
the  advertisement,  had  appointed  the 
sale  for  April  11,  but  the  deed  re- 
cited it  was  made  April  9.  Houck 
r.  Cross,  67  Mo.  151. 

3.  The  Illinois  statute  expressly  pro- 
vides that  the  officer  be  amerced  for 
non-compliance  therewith  as  to  the  time 
of  sale,  and  that  the  irregularity  shall 
not  affect  the  title  of  a  purchase^:  who 
buys  without  notice  thereof.  Thus,  a 
sale  to  such  purchaser  was  upheld, 
though  averred  by  the  certificate  to 
have  been  made  at  four  o'clock  in  the 
morning.    Rigney    v.    Small,  60   111. 


416.  But  otherwise,  one  made,  two 
days  before  the  date  notified,  to  a 
party  with  notice.  King  v.  Cushmaii, 
41  111.  31 ;  89  Am,  Dec.  366.  Also  one 
made  after  nine  o'clock  at  night  of 
shares  of  stock  of  a  building  associa- 
tion. McNaughton  v.  McLean,  73 
Mich.  250. 

4.  California  Code  Civ.  Proc.  1885, 
^  694;  Dakota  Com  p.  Laws,  1887, 
\  5144;  Montana  Comp.  Stat.  1887,  p. 

^5o»  §  334- 

5.  McGovern  v.  Union  Mut.  L.  Ins. 
Co.,  109  111.  151. 

But  a  sale  made  a  few  minutes  be- 
fore the  hour  advertised,  and  at  a 
grossly  inadequate  price,  may  be  set 
aside  on  the  defendant's  'motion. 
Pickett  XK  Pickett,  31   Kan.  727. 

The  fact  that  a  constable's  sale  of 
corn  advertised  for  the  forenoon  took 
place  in  the  afternoon,  and  for  a  sum 
below  value,  was  held  not  to  raise  any 
presumption  of  fraud  to  sustain  a  col- 
lateral attack  in  trespass  guare  clausum 
fregit  for  entering  and  carrying  it 
away.     Russell  v.  Stoeckel,  5  Del.  464. 

Under  Texas  Rev.  Stat.  1879, 
§  2303,  prescribing  "  between  the  hours 
of  ten  o'clock  a.  m.  and  four  o'clock  p. 
M."  a  sale  made  after  four  o'clock  p. 
M.  is  void;  and  the  non-compliance 
maj'  be  proved  by  parol.  Grace  v. 
Garnett,  38  Tex.  156. 

Where  a  statute,  like  that  of  New 
Tork  (2  Rev.  Stat.  New  York,  3d  ed. 
466),  requires  that  every  sale  which 
may  be  made  by  virtue  of  execution 
shall  be  between  the  hours  of  nine  a.m. 
and  the  setting  of  the  sun,  a  sale  made 
after  sunset  is  void.  Carnrick  v,  Mvers, 
i4Barb.  (N.  Y.)  9. 
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nonjuridicus^  England  and  several  States  have  statutes  declara- 
tory thereof,  and  inhibiting  unnecessary  business  or  labor  there- 
on.* Accordingly  a  sale  made  by  a  sheriff  on  Sunday  is  invalid^ 
So,  also,  is  a  sale  made  by  him  under  an  advertisement  in  a  Sunday 
newspaper.* 

b.  Holidays. — Some  States  have  statutes  making  certain  days 
non-judicial.^  But  a  sheriff's  sale  is  not  a  judicial  act,  and,  in 
absence  of  special  statutory  inhibition,  if  made  on  a  legal  holiday 
in  good  faith  and  discretion,  would  be  sustained.®  So»  also. 
would  the  sale  be  valid  if  made  on  an  election  day."^ 

3.  Adjournments.^ — At  common  law,  a  party  requesting  the 
sheriff  to  sell  at  auction  must  pay  the  expenses.®  He  need  not 
consider  the  debtor's  interest  in  having  a  sale  postponed.  Not 
finding  a  buyer  for  enough  of  the  goods  to  satisfy  the  debt.it  was 
his  duty  to  return  the  fact,  and,  if  a  vend,  txp,  issued,  he  might 
make  the  same  return  to  that.***  Otherwise,  if  he  sold  at  auction. 
If  the  bid  was  inconsiderable,  he  was  to  keep  the  goods,  return 
that  he  did  so,  for  want  of  buyers,  and  await  a  vend,  exp.,  which 
was  construed  to  mean :  "  Sell  for  the  best  price  you  can/'^* 


1.  Swann  t».  Broome,  3  Bur.  1595. 

2.  Sedgwick's  Stat.  &  Con?t  Law 
(2d  ed.),  p.  14,  note,  and  p,  512^  note  ; 
Stat.  29  Car.  II.,  ch.  7;  ^45  &  46 
Vict.,  ch.  50,  §  230.  Compare  Shaw 
x\  Dodge,  5  N.  H.  462;  Hoghtaling  t', 
Osborn,  15  Johns.  (N.  Y.)  119;  Baxter 
V,  People,  8  lU.  468;  Thomasson  v. 
State,  15  Ind.  454. 

In  Upper  Canada^  aU  sale;*  '*made 
on  the  Lord's  Day  shaH  be  utterly 
nuH  and  void."  Ontario  Rev.  Stat. 
1887,  p.  2255,  §  8. 

In  Lower  Canada^  simply  a  penaltv 
is  imposed  for  selling  goods  on  Sun- 
day, except  at  church  doors  for  church 
benefit.  Rev.  Stat.  P.  :^utbi'c,  1888, 
§3498. 

8.  See  supra,  this  title,  The  .Yotke^ 
Designating'  the  Time,  Under  the 
Pennsylvania  act  of  1705,  forbidding 
the  sheriff  to  keep  his  office  open  on 
Sunday,  he  could  not  then  receive  an 
order  from  an  execution  plaintiff  to 
make  the  sale.  Stern's  Appeal,  64  Pa. 
St.  447. 

Similarly  in  New  Torky  he  cannot, 
after  midnight  of  Saturday,  receive  a 
verdict  in  an  inquisition  of  damiiges. 
Butler  r.  Kelsey,  15  Johns.  fN\  Y.) 
177. 

4.  So  held,  under  Indiana  Rev.  Stat., 
1881,  §  2000,  inhibiting  disturbance  of 
the  peace  or  good  order  of  society  bv 
engaging  in  one's  "usual  avocation" 
on  Sunday.     Shaw     i-.    Williams^    87 


Ind.  158.  Compare^  under  a  ilmilir 
Fiiiutns  statute,  Scammon  v.  Clik4gp^ 
40  IlL  146, 

6.  E.  g,,  **  Courts  shall  not  be  opened 
on  Sunday,  Thanksgiving*  Fast,  or 
Christmas,  the  twenty -second  day  of 
Fcbruarv,  the  thirtieth  day  ot  May.  the 
four  lb  day  of  July,  or  the  following 
day  when  either  of  the  three  days  U^i 
nientjoncd  occurs  on  Saturday,  unks* 
for  the  purpose  of  entering  or  coolinu- 
tng  casei,  instructing  or  di&cbarging  a 
jurv,  receiving  a  verdict  on  adjourning  " 
Mitssachuseits  Pub.  Stat.  1882,  ch-  i'<3. 

Ak  The  Texas  inhibition  of  service  of 
process   on  a  legal  holiday    docs   not 
applr  to  a  sheriff's  sale,   "Crabtrec  t 
Whi'teselle,  65  Tex.  iii. 

T.  The  JVtzt^  r&rk  inhibition  of 
transaction  of  court  busineis  on  elec- 
tion day  is  held  not  to  apply  to  a 
sheriflTs  sale;  this  never  compcUing 
absence  from  the  polls.     King  z\  Pliti, 

37  ^   ^^    «55. 

Declaring  a  day  a  legal  holldar  does 
not  import  a  sufipension  even  o?  judi- 
cial  business.  Dunlap  f.  State.  9  Tcx^ 
App.  179;  35  Am,  Rep.  736;  Houston, 
etc..  R.  Co.  IK  Harding,  63  Tex,  262. 

8.  See  Judicial  Sales,  vol.  i*>  p- 
217. 

t.  Woodgate  i\  KnatchbuU«  2  T.  R. 
F4S. 

10.  Leader  r.  Danvers,  1  B.  Sl  P-35Q- 

11.  Keightley  z\  Birch,  3  Campb.  521* 
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The  statutes  of  many  States  also  provide  for  such  adjourn- 
ments.* In  other  Stages,  without  express  statutory  provision 
therefor,  the  sheriflf  may,  to  avoid  a  sacrifice,  change  both  the 
time  and  place.*  He  is,  by  common  law  of  all  the  States,  invested 
with  a  large  discretion  according  to  the  circumstances  and  ex- 
igencies  that  may  demand  a  postponement,*  but  he  is  responsible 
for  its  abuse.*  If  a  sale  cannot  be  completed  at  sunset,  it 
should  be  adjourned;  if  until  next  day,  by  proclamation ;  but  if 
longer,  by  formal  notices.** 


1.  E.  g^  •*  If  at  the  time  appointed 
for  the  sale  the  officer  deem  it  expe- 
dient and  for  the  interest  of  .all  persons 
concerned,  that  the  sale  should  be  post- 
poned either  for  want  of  purchasers  or 
for  other  sufficient  cause,  he  may  ad- 
journ the  sale  for  any  time  not  exceed- 
ing seven  days,  and  so  for  like  good 
cause  until  it  is  completed,  giving  no- 
tice of  every  such  adjournment  by  a 
public  proclamation  thereof,  2X  the  time 
and  place  previously  appointed  for  the 
sale."  Massachusetts  Pub.  Stat.  1882, 
ch.  172,  ^  30.  Such  return  need  only 
state  that  he  deemed  the  postponement 
expedient  for  want  of  purcl^asers. 
Sanborn  v,  Chamberlin,  101  Mass. 
409. 

The  Rhode  Island  statute  specifies 
"accidents  or  extraordinary  storms"  as 
grounds  for  postponement;  but  the 
sheriffs  power  to  adjourn  is  held  not  to 
be  limited  thereto.  Aldrich  v.  Grimes, 
14  R.  I.  219. 

The  Iowa  limit  is  three  days. 
McClain's  Iowa  Rev.  Stat.  ^  1888, 
k  43^2. 

In  Missouri^  under  the  act  of  1863, 
if,  without  the  officer's  fault,  the  sale  i& 
rendered  impossible  at  the  first  term 
after  issuance,  the  lien  is  continued 
from  term  to  term,  and  a  sale  without 
vend.  exp.  confers  a  good  title.  Wood 
V.  Messerley,  46  Mo^  255.  See  other 
Missouri  decisions,  supra^  this  title, 
Statutes  Directory^  etc. 

2.  Thus  in  Vermont,  he  may  prop- 
erly change  the  place  of  a  sale  of  hay 
from  a  tavern  to  the  barn  where  it  had 
been  levied  on.  Jewett  v.  Guyer,  38 
Vi,  216  \  compare  Fairbanks  t^.  Benja- 
min, 50  Vt.99;  Russell  V,  Richards,  11 
Me.  371;  26  Am.  Dec.  532;  Tinkom  v. 
Purdy,  5john8.  (N.  Y.)34S. 

In  Connecticut,  when  the  officer  *'is  of 
the  opinion  that^  the  property  can  be 
more  advantageously  sold  at  some 
other  time  or  place,""  he  may  adjourn 
the  sale  not  more  than  ten  days,  and 


then   again  adjourn   in     like  manner. 
Connecticut  Gen.  Stat.  1888,  fj  1163. 

In  Maryland  a  foreclosure  sale  has 
been  confirmed,  though  made  on  ad- 
journment to  a  place  other  than  that 
named  in  the  decree.  Farmers'  Bank  v, 
Clarke,  28  Md.  145. 

3.  See  Judicial  Sales,  vol.  12,  p. 
217,  note  5. 

4.  Todd   V,    Hoagland,  36   N.   J.  L. 

352. 

His  contract  for  unlawful  compensa- 
tion for  making  postponement  is  void. 
Perkins  v.  Proud,  62  Barb.  (N.  Y.) 
420. 

5.  Crocker  on  Sher.  (3d  ed.),  ^  482. 
Two  adjournments  to  enable  mistakes 
in  the  newspaper  advertisement  to  be 
corrected  were  held  to  be  "  good  cause'* 
within  the  Rhode  Island  statute.  Rey- 
nolds V.  Hoxsie,  6  R.  I.  463. 

An  adjournment  for  one  day,  long 
acquiesced  in,  was  held  not  to  be  a 
ground  for  setting  aside  the  sale.  Jack- 
son r.  Spink,  59  111.  404. 

The  adjournment  should  not  be  be- 
yond the  return  day.  Lantz  v.  Worth - 
mgton.  4  Pa.  St.  153;  45  Am.  Dec.  682. 

If  the  original  notice  was  for  too 
short  a  time,  it  cannot  be  remedied  by 
an  adjournment.  •  Smith  v.  Morse,  2 
Cal.  524;  Sessions  v.  Peay,  19  Ark. 
267. 

A  bid  made  before  the  adjournment 
is  to  be  treated  as  withdrawn.  Don- 
aldson V,  Kerr,  6  Pa.  St.  486. 

The  sheriff  cannot  delegate  to  the 
plaintiff's  attorney  the  power  to  ad- 
journ the  sale.  Wolf  f.  Van  Metre, 
27  Iowa  348. 

Where  the  sheriff  accepted  a  sole 
bid  that  was  the  amount  of  the  senior 
judgment,  but  much  below  the  value  of 
the  land,  it  was  held  that  his  refusal  to 
adjourn  the  sale  was  no  ground  for 
setting  it  aside,  the  owner  having  an 
adequate  remedy  by  redemption. 
Equitable  Trust  Co.  v,  Shrope,  73 
Iowa  297. 
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Several  short  adjournments  of  a  foreclosure  sale  may  be  made 
to  enable  the  mortgagor  to  pay  the  debt,  and,  on  full  payment, 
the  sale  may  be  discontinued  altogether.^ 

V.  The  Place  fob  Selukg — 1.  In  General.— The  statutes  ordi- 
narily provide  that  the  sale  must  be  at  the  place  advertised.* 

2.  Personalty. — The  sale  of  personal  property  must  take  place 
where  the  bidders  can  inspect  it.*  The  preponderance  of  deci- 
sions is  that  a  sheriff's  sale,  in  absence  of  the  chattel,  and  without 
the  defendant's  waiver  of  the  irregularity,  is  absolutely  void.^ 
But  there  are  many  decisions  that  sifch  sale  is  merely  voidable.^ 


1.  So  held  even  where  there  had 
been  a  bid  of  $250,000,  and  the  mar- 
shal made  four  adjournments.  Blos- 
som V,  Milwaukee  R.  Co.,  3  Wall.  (U. 
S.)  196.  ' 

2.  In  Vermont  f wher^  by  Rev.  Laws, 
1880,  §^  1549,  1550,  the  notification  is 
to  fix  the  sale  at  a  public  place,  and 
only  such  chattels  as  hay,  machinery, 
etc.,  can  be  sold  elsewhere)  a  constable 
selling  cattle  and  farm  utensils  else- 
where than  as  advertised,  was  held  lia- 
ble in  trespass  for  the  full  value,  al- 
though he  applied  the  proceeds  on  the 
execution.  Evarts  v.  Burgess,  48  Vt. 
205.  Such  application  could  only 
properly  be  made  on  a  legal  sale.  Hall 
V,  Ray,  40  Vt.  576;  94  Am.  Dec.  440. 

In  Indiana,  an  execution  sale  of 
brick  elsewhere  than  as  advertised  was 
held  void,  although  the  defendant  had 
consented  to  a  levy  and  sale;  the  con- 
sent must  be  presumed  to  be  only  to  a 
legal  sale.  Murphy  v.  Hill,  77  Ind. 
129. 

In  .Louisiana^  sales  have  been  set 
aside  where  a  sacrifice  resulted  from'  a 
waiver  as  to  the  proper  place.  Law- 
rence V,  Young,  I  La.  Ann.  297;  Hil- 
igsberg's  Succession,  i  La.  Ann.  340. 

In  Delaware^  so  held,  although  tljie 
sheriff  had  a  discretion  as  to  the  place 
of  sale.  Cowgill  v,  Gaboon,  3  Harr. 
(Del.)  23. 

3.  See  Judicial  Sales,  vol.  12,  p. 
213. 

"No  personal  property  shall  be  ex- 
posed for  sale,  on  execution,  un- 
less the  same  be  present  and  with- 
in the  view  of  those  attending  such 
sale;  and  it  shall  be  offered  for 
sale  in  such  lots  or  parcels  as  shall  be 
calculated  to  bring  the  highest  price." 
Michigan  Stat.  1888,  ^  7691.  Here- 
under a  sale  of  a  crop  of  corn  three- 
fourths  of  a  mile  distant  was  set  aside. 
Winfield  v.  Adams,  34  Mich.  437. 

In  California^  Dakota,  and  Mon- 
tana,   "property    capable    of    manual 


delivery"  must  be  within  view  of  the 
bidders.  California  Code  Civil  Proc., 
1885,  §  694;  Dakota  Comp.  Laws,  18S7, 
§  5144;  Montana,  Comp.  Stat.,  18S7,  p. 

i50»  §  334- 

4.  So  held,  as  to  a  sale  of  flax 
machinery  six  miles  distant.  Cresson 
V.  Stout,  17  Johns.  (N.  Y.)  116; 
8  Am.  Dec.  373.  And  a  sale  of  wheat 
two  miles  off.     Tibbetts  v.   Jageman, 

58  111.43-    • 

And  a  sale  of  cattle  running  on 
a  range  a  mile  away,  Rowan  v,  Re- 
feld,  31  Ark.  648;  and  a  sale  of  an 
interest  in  slaves  absent  in  another 
county,  Blanton  v.  Morrow,  7  Ired.  Eq. 
(N.  Car.)  47 ;  33  Am.  Dec. 391 ;  anda  sale 
of  a  slave  in  adverse  possession,  Brown 
V.  Lipscomb,  9  Port.  (Ala.)  472;  and 
a  sale  of  goods  locked  in  a  room  up- 
stairs, Ainsworth  r.  Greenlee,  3 
Murph.  (N.  Car.)  470;  9  Am.  Dec. 
615 ;  and  a  sale  of  a  hog  in  a  pen  a 
hundred  rods  off,  Gaskili  r.  Aldrich, 
41  Ind.  338;  and  advertisement  and 
sale  in  one  town  in  Kansas,  under  a 
justice's  execution  issued  in  another, 
Paulson  V,  Hall,  39  Kan.  365. 

5.  Thus,  a  sale  of  a  chattel  saw  and 
grist  mill,  at  a  courthouse  door  and  not 
within  view,  was  sustained;  the  court, 
by  Hough,  J.,  saying  that  cases  may 
be  imagined  where  the  more  vigorous 
rule  "  would  be  productive  of  inconre- 
nience  and  positive  detriment  to  the 
parties  interested."  Eads  v.  Stephens, 
63  Mo.  90. 

It  would  be  folly  to  tear  up  all  the 
furniture  of  a  large  summer  hotel,  and 
pile  it  on  the  lawn,  or  allow  the  crowd 
to  go  through  the  rooms  at  the  sale  to 
inspect  it.  National  Bank  v.  Sprague, 
20  N.J.  Eq.  159. 

A  sale  of  stereotype  plates  absent  in 
vault  was  upheld,  impressions  there- 
from being  exhibited ;  the  principal  value 
not  being  their  material.  Bruce  v. 
Westervelt,  2  E.  D.  Smith  (N.  Y.)440. 

Where,  without  the  sheriff's  conclu- 


594 


By  Whom. 


SHERIFF'S  SALES, 


DepatiM. 


3.  Sealty. — In  the  absence  of  waiver  by  the  defendant,  a  sale 
of  real  estate  must  be  at  the  place  fixed  by  statute  or  decree. 
This  is  usually  at  the  door  of  the  courthouse  of  its  county.*  A 
sale  at  a  point  approximately  near  is  a  substantial  compliance, 
especially  if  the  courthouse  is  destroyed.*  The  sale  must  be  in 
the  county  where  the  land  lies,  and  by  the  sheriff  thereof.^ 

A  sale  made  at  an  improper  place  is  sometimes  treated  as 
valid  until  set  aside.* 

VI.  By  Whom — 1.  Deputies. — The  sale  must  be  made  by  the 
sheriff  of  the  county,*  in  person,  or  under  his  immediate  direc- 


sion  in  the  absence  of  the  chattel  a  few 
moments,  a  slave  worth  $  1,000  was  sold 
for  $625,  the  sale  was  upheld.  Hamil- 
ton V,  Shrewsbury,  4  Rand.  (Va.)  427; 
15  Am.  Dec.  779.  So,  also,  the  sale  of  a 
small  barn  a  mile  away,  in  a  sparsely 
settled  country.  Phillips  v.  Brown,  74 
Me.  549.  But  compare  Foster  v. 
Mabe,  4  Ala.  403 ;  37  Am.  Dec.  749. 

A  sale  of  two  horses,  one  of  which 
was  absent,  was  held  valid  as  to  the 
one  present.  Linnendoll  z'.  Doe,  14 
Johns.  (N.  Y.)  222.  But  a  constable's 
sale  of  fourteen  sheep  out  of  a  flock  of 
twenty-one  present,  without  more  spec- 
ification than  that  he  meant  "the 
fattest,"  was  set  aside.  Warring  v. 
Loomis,  4  Barb.  (N.  Y.)  484.  So,  also, 
was  an  indiscriminate  sale  of  goods, 
although  a  few  articles  were  pointed 
out.  Sheldon  v.  Soper,  14  Johns.  (N. 
Y.)  352.  So,  also,  a  sale  of  horse  rail- 
road chattels  en  masse  and  mostly  out 
of  view.  Boylan  v.  Kelly,  36  N.  J.  Eq. 
331. 

1.  See  Judicial  Sales,  vol.  12,  pp. 
213,  214,  notes. 

Sometimes  the  term  "courthouse 
door  "  is  defined  specifically ;  e,  ^.,  in 
Texas  Rev.  Stat.,  1879,  art.  2310. 

2.  Wilhelm  v.  Schmidt,  84  lU.  183. 
So  held,  as  to  a  sale  a  hundred  yards 
distant,  but  in  view  of  the  courthouse 
site.  Longworthy  z\  Featherston,  65 
Ga.  165.  A  sale  at  the  courthouse 
door  was  held  valid,  notwithstanding  a 
private  local  law  prescribed  sale  on 
the  premises.  Biggs  v.  Brickell,  68 
N.  Car.  239. 

T|ie  former  Mississippi  statute 
thereon  (Code  of  1857,  art.  277)  was 
mandatory,  and  a  sale  elsewhere  was 
void.    Koch  z\  D ridges,  45  Miss.  247. 

In  Texas  J  a  sale  by  a  V.  S.  marshal, 
before  the  door  of  a*  U.  S.  courthouse 
instead  of  at  the  door  of  the  county 
courthouse  where  the  land  lies,  is 
void.  Moody  v.  Moeller,  72  Tex. 
635 


In  Missouri,  a  sale  at  the  circuit 
courthouse  door  of  the  county  seat 
under  a  judgment  obtained  in  a  com- 
mon pleas  court  in  another  town,  was 
,held  valid.  Mers  v.  Bell,  45  Mo. 
333. 

In  Rhode  Island,  in  absence  of  stat- 
utory provision  to  the  contrary,  a  sale 
was  held  valid  though  made  at  the 
sherifTs  office  in  Newport,  twenty 
miles  from  the  tract.  Howland  v. 
Pettey,  15  R.  1. 603. 

8.  Terry  i;.  O'Neal,  71  Tex.  592; 
Finley  r.'South  Car.  Canal,  etc.,  Co.,  2 
Rich.  (S.  Car.)  567. 

As  to  the  case  of  a  new  county 
formed,  see  Ulshafer  zk  Stewart,'  71 
Pa.  St.  170. 

The  rule  that  the  sale  must  be  in 
the  county  was  applied  even  to  a  fore- 
closure sale  in  Jackson  county  of  two 
tracts  separated  only  by  the  Muscata- 
tuk  river,  the  boundary  between  their 
counties  and  the  sale  of  the  Scott* 
county  tract  was  held  invalid.  Holmes 
V,  Taylor,  48  Ind.  169. 

In  Lozver  Canada,  immovables  held 
in  free  and  common  ''socage,  or  other- 
wise than  en  roture  or  en  franc  alien 
roturier,  when  they  are  not  situated 
in  a  parish  civilly  erected,  can  only  be 
offered  for  final  bidding  and  adjudica- 
tion at  the  registry  office  for  the  divi- 
sion in  which  they  are  situate."  Rev. 
Stat.  P.  Quebec,  1888,  ^  5937. 

4.  A  sale  at  the  courthouse  door 
under  a  trust  deed  prescribing  sale  on 
the  premises,  was  sustained  upon  col- 
lateral attack.  Nixon  v,  Cobleigh,  52 
111.  387. 

5.  See  Sheriff.  Where  a  judg- 
ment was  recovered  in  Knox  county, 
but  an  execution,  directed  to  the 
sheriflf  thereof  was  delivered  to 
the  sheriflf  of  Fulton  county,  who, 
in  1840,  levied  on  land  therein  and 
sold  it,  it  was  held  that  the  defect  was 
not  cured  by  an  amendment,  made 
three  years  later  by  the  Knox  circuit 
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tion.^     If  the  writ  be  not  directed  to  the  sheriff  personally,  it 
may  be  executed  by  a  regularly  appointed  deputy.* 

2.  Coroner. — Neither  the  sheriff  nor  his  deputies  can  execute  a 
writ  under  a  judgment  to  which  he  is  a  party  in  name  or  in 
interest.^  In  such  case  the  writ  must  be  directed  to  another 
officer;  usually  to  the  coroner.* 

3.  Ecprcsentatives. —  Expiration  of  the  sheriff's  term  of  office 
does  not  confer  upon  his  successor  power  to  make  the  sale,  if 
the  vend.  ex.  should  be  directed  to  himself.^  He  acquires  by  the 
levy  a  special  property  continuing  after  his  removal  from  office, 
or  even  after  his  death.  Accordingly,  his  executor  or  admin- 
istrator  can  execute  the  vend,  ex.^ 


court,  substituting  "  Fulton."  Bybee 
T,  Ashbv,  7  111.  i^i.  But  compare 
Walden  r.  Davison/15  Wend.  (N.  Y.) 

575- 

After  the  sheriff  has  levied  he  has 
prjwer  to  make  the  sale,  although 
meanwhile  the  land  has  become  in- 
cluded in  a  new  county.  Lofland  v. 
Ewing,  5  Litt.  (  Ky.)  42;  15  Am.  Dec.  41. 

A  constable  of  one  township  selling 
personal  property  under  a  writ  direct- 
ed to  a  constable  of  another  township 
is  a  mere  trespasser.  Gordon  v. 
Camp,  3  Pa.  St.  349;  45  Am.  Dec.   647. 

1.  See  in  Crocker  on  Sher.  (3d  ed.) 
^  481,  collations  of  citations  of  State 
statutes  hereon. 

2.  Levett  v.  Farrar,  Cro.  Eliz.  294; 
Wroe  V.  Harris,  2  Wash.  (Va.)  126. 
Ever  since  Gordon's  Case,  tried  in 
1789,  and  reported  in  East's  Pleas  of 
the  Crown,   p.  315,  acts   of  a  mere  de 

facto  deputy  are  sustainable  on  col- 
lateral attack.  Potter  v.  Luther,  3 
Juhns.  (N.  Y.)43i. 

Under  the  Nciv  Torh  statute  requir- 
ing all  sales  under  a  decree  to  be  made 
by  a  master,  it  was  held  that  he  could 
not  specially  deputize  a  seller. 
Heyer  v,  Deaves,  2  Johns.  Ch.  (N.  Y.) 
154. 

A  sale  by  a  bailiff  appointed  by  the 
sheriff  fro  hac  vice,  by  parol,  would 
be  set  aside  on  petition  to  the  chancel- 
lor, in  course  of  the  same  proceeding. 
Meyer  v.  Patterson,  28  N.  ].  Eq.  239. 

A  sale  made  by  another  than  the 
sheriff  upon  an  agreement  with  the 
defendant's  attorney,  was  held  void. 
Kronschnable  v.  Knoblauch,  21  Minn. 
56. 

In  South  Carolina^  the  court  may 
specially  appoint  another  than  the 
sheriff  to  carry  into  effect  an  order  of 
sale.     Adams  i'.  Kleckly,  1  S.  Car.  142. 

3.  Bowen  r.  Jones,  13  Ired.  (N.  Car.) 


25;  May  V.  W' alters,  2  McCord  I'S. 
Car.)  470;  Chambers  f.  Thomas.  3  A. 
K.  Marsh.  (Ky.)  536;  Riner  v.  Stacv,S 
Humph.  (Tenn.)  28S. 

4.  *'  Where  the  sheriff,  to  whom  an 
execution  is  delivered,  dies,  is  removed 
from  office,  or  becomes  otherwise  di':- 
qualified  to  act  before  the  execution  is 
returned,  his  undersheriff  must  pnx'eed 
upon  the  execution  as  the  sheriff  miiiht 
have  done.  If  there  is  no  undershentT. 
the  court  from  which  the  execuiinn 
issued,  may  designate  a  person  to  pro- 
ceed thereupon,  who  .  .  .  must 
give  such  security  as  the  court  directs.' 
Nevj  Tork  Rev.  Stat.  1SS9,  p.  irt^S, 
^27. 

In  Vermont^  the  high  bailiff  so  act^. 
Vermont  Rev.  Laws,  iSSo,  §  2iqh: 
Fletcher  v.  Bradley,  12  Vt.  22  ;  36  Ara. 
Dec.  324. 

6.  And  this,  notwithstanding  statu- 
tory direction  to  deliver  over  the  books 
and  papers  of  his  office.  Ryan  r. 
Couch.  66  Ala.  244. 

In  England^h\%  successor  could  com- 
pel him  to  proceed  with  the  sale.  Clerk 
V.  Withers,  6  Mod.  290. 

The  Afissouri  statute  has  been  con- 
strued to  authorize  a  sale  by  either  the 
levying  officer  or  his  successor.  Kane 
V.  McCown,  55  Mo.  197. 

In  California^  on  levy  upon  real  es- 
tate, the  court  may  issue  the  vend,  cxp^ 
to  the  successor  of  the  levying  ofroer; 
otherwise  as  to  personalty.  Clark  r. 
Sawyer,  48  Cal.  133. 

6.  "^  Obiter,  of  Mansfield,  C  J.,  in  Coop- 
er V.  Chitty,  I  W.  Bl.  69.  The  otficial 
successor  assuming  to  execute  it,  could 
recover  no  commissions.  Sanderson  :•. 
Rogers,  3  Dev.  (N.  Car.)  38;  Read  :- 
Stevens,  i  N.  J.  L.  264. 

In  Mississippi,  if,  after  levy  and  he- 
fore  sale,  the  sheriff  dies,  a  vend,  txf- 
issues  to  the  proper  county  officer  to  re- 
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4.  Auctioneers. — The  sheriff  may  employ  an  auctioneer  to  call 
off  the  property,  but  must  himself  be  present  and  approve  of  its 
being  struck  off.*  In  England,  if  neither  party  had  requested  an 
auction,  the  sheriff  must  himself  pay  the  expense  out  of  his  com- 
missions.* Otherwise  in  New  York,  etc.*  The  auctioneer  is 
merely  the  sheriff  s  agent.* 

6.  in  Chancery. — Statutory  provision  for  chancery  sales  to  be 
made  by  a  certain  class  of  officers,  does  not  import  want  of 
power  to  decree  a  sale  by  a  special  master.*  The  decree  usually 
indicates  the  mode  in  which  the  authority  to  sell  is  to  be  exer- 
cised.® 

Vn.  To  Whom— 1.  Hot  to  Sheriff  or  Deputy.— It  is  a  rule  in 
every  code  of  jurisprudence  that  a  purchase  by  a  trustee  or  agent 
of  the  particular  property  of  which  he  has  the  sale,  whether  he 
has  an  interest  in  it  or  not,  per  interpositum  personam,  carries 
fraud  on  the  face  of  it.''  This  prohibits  the  sheriff,  constable, 
marshal,  master,  executor,  or  other  trustee  officiating,®  from  being 


ceive  the  property  from  his  representa- " 
tives  and  sell.    Mississippi  Rev.  Code, 
i88o,  §  1 771. 

In  Michigan^  If  after  ievy  and  before 
sale,  the  sheriff  dies  or  becomes  inca- 
pable of  proceeding,  the  sale  may  be 
completed  by  any  other  officer  who 
might  by  law  have  executed  the  writ,  if 
originally  delivered  to  him.  Michigan 
Annot.  Stat.  1882,  ^  7695. 

1.  Williamson  v.  Berry,  8  How.  (U. 
S.)  495;  Galbraith  v.  Drought,  24  Kan. 

592. 

2.  Sewall  on  Sher.  253 ;  Woodgate  v, 
KnachtbuU,  2  T.  R.  157. 

S.  See  Crockeron  Sher.,  ^481;  andf»- 
fra,  this  title,  Sheriffs  Rights— Fees, 
etc. 

A  New  Tork  statute  of  1869  pro- 
vides that  on  decretal  sale  of  lands  in 
New  York  county  the  auctioneer's  fees 
are- to  be  paid  by' the  purchaser  in  ad- 
dition to  the  amount  of  his  bid.  But 
compare  Lord  v.  Richmond,  38  How. 
Pr.  (N.  Y.)  173. 

4.  Where  the  execution  plaintiff 
bought  the  goods  and  paid  the  auction- 
eer, who  delivered  the  money  to  the 
constable,  but  the  constable  thereupon 
disclosed  another  execution,  levied  on 
the  goods  and  carried  them  away,  it 
was  held  that  he  disaffirmed  the  sale 
and  was  bound  to  return  the  purchase 
money.  Thurley  t».  O'Connell,  48 
Mo.  27. 

5.  Mayer  v.  Wick,   15  Ohio  St.  548. 

Failure  of  such  officer  to  file  secu- 
rity was  held .  not  to  be  a  ground  for 
setting  aside  the  sale  after  a  long  lapse 
of  time.    NichoU  v.  NichoU,   8  Paige 


(N.  Y.)  349.     But  compare  Brown  v. 
Frost,  10  Paige  (N.  Y.)  243. 

6.  Blossom  t'.  Milwaukee,  etc.,  R. 
Co.,  3  Wall.  <U.  S.)  205. 

7.  'In  Michoud  v.  Girod,  4  How.  (U. 
S.)  555,  the  court,  by  Wayne,  J.,  said  : 
"The  general  rule  stands  upon  our 
great  moral  obligation  to  refrain  from 
placing  ourselves  in  relations  which 
ordinarily  excite  a  conflict  between  self- 
interest  and  integrity." 

This  rule  is  declared  to  be  well  settled 
in  the  U.  S.  Supreme  Court.  Wormley 
V.  Wormley,  8  Wheat.  (U.  S.)  421. 

8.  The  Utah  statute  inhibits  any  olH- 
cer  or  deputv  who  is  conducting  the  sale 
from  becoming  "  interested  in  any  pur- 
chase at  such  sale."  Utah  Comp. 
Laws,  1888,  ^  3436. 

The  Wisconsin  statute  forbids  the  of- 
ficer from  being  interested  "directly  or 
indirectly."  Wisconsin  Annot.  Stat. 
1889,  k  2990. 

So  also  that  of  Wyoming.  Wyoming 
Comp.  Laws,  1876,  p.  415,  §  10 s- 

In  Kansas,  the  sale  "shall  be  consid- 
ered fraudulent  and  void"  if  made 
either  directly  or  indirectly  to  the  of- 
ficer selling  or  to  an  appraiser^  Kansas 
Gen.  Stat.  1889,  ^  45^*  ^^^  c^"  ^^^ 
auctioneer  buy.  Galbraith  v.  Drought, 
24  Kan.  592.  Nor  can  a  tax  sale  be 
made  to  a  firm  of  which  the  county 
treasurer  selling  is  a  member.  Spicer  v. 
Rowland,  39  Kan.  740. 

As  a  sheriff  could  only  bid  as  agent, 
if  at  all,  the  fact  tha't  he  failed  to 
obey  an  instruction  of  the  plaintiff  to 
bid  for  him,  was  held  to  be  no  ground 
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himself,  either  directly  or  indirectly,  the  purchaser.'  Otherwise, 
the  sheriff,  in  fixing  the  time  and  place,  could  maneuver  to 
lessen  the  price/*  and  no  human  tribunal  could  detect  the  fraud."* 

Strictly  applied,  the  rule  which  inhibits  an  officer  from  uniting 
the  two  opposing  characters  of  seller  and  buyer  would  not  allow 
him  to  act  as  agent  of  an  absentee  desirous  of  being  a  bona  fide 
bidder,  wherever  the  bid  would  require  an  exercise  of  the  officer's 
discretion.*  It  seems  he  might  by  letter  or  otherwise  receive  a 
specific  offer,  fairly  announce  it,  and,  if  the  highest  bid,  accept 
it.**  But  this  delicate  dual  condition  of  private  agent  and  public 
officer  would,  in  almost  every  case,  involve  embarassing  compii- 
cations.* 

/  A  deputy,  however,  may  purchase  under  an  execution  in  his 
own  favor  if  the  sale  is  conducted  by  his  principal.®  An  assist- 
ant jailer  is  not  a  deputy  within  the  New  York  inhibition.'  The 
crier  of  the  sale,  if  not  a  deputy,  can  be  the  purchaser.* 

2.  Not  to  Appraiser.— In  an  Ohio  statute  declaring  that  a  sale  to 
the  officer  or  to  one  of  the  appraisers  "  shall  be  considered  fraud- 
ulent and  void,*'  this  word  has  been  construed  to  mean  **  void- 
able"  only.®  Under  the  statutes  of  other  States  a  sale  to  the 
sheriff  or  appraiser  is.  usually  adjudged  void.*^ 


for  setting  aside  the  sale.  Moore  v, 
Pye,  10  Kan.  246. 

1.  Judicial  Sales,  vol.  i^,  p.  222. 
In  '  Massachusetts^   an    officer,   after 

attaching  a  partnership  stock  of  goods, 
may,  subject  to  the  attachment  lien, 
purchase  a  partner's  interest  therein  on 
a  private  debt  due  the  officer.  Arnold 
XK  Brown,  24  Pick.  (Mass.)  89;  35  Arp. 
Dec.  296. 

2.  Perkins  v.  Thompson,  3  N.  H.  146. 

In  Massachusetts^  on  sale  by  a  trus- 
tee, the  cestui  has  option,  if  seasonably 
exercised,  to  confirm  the  sale  and  re- 
tain the  property,  or  to  confirm  the 
sale  and  receive  the  consideration. 
Litchfield  r.  Cudworth,  15  Pick.  (Mass.) 

8.  Thus  the  officer  cannot  bid  as 
agent  of  the  plaintiff.  Knight  r.  Her- 
ri n,  48  Me.  533.  Compare  the  Tax -sale 
Case  of  Pierce  v.  Benjamin,  i.^  Pick. 
(Mass.)  356  ;  25  Am.  Dec.  396. 

4.  Dickerman  v.  Burgess,  20  111. 
266. 

6.  An  officer,  on  his  way  to  sell  six 
acres  of  wheat  worth  over  $100, 
received  a  written  bid  of  ten  dollars. 
No  person  attended  the  sale.  He  cried 
the  bid,  accepted  it,  and  made  return 
accordingly.  The  sale  was  adjudged 
void  <)n  the  ground  that  he  could  not 
properlv  accept  the  bid.  Sparling  t'. 
Todd,  27  Ohio  St.  521. 

By  a  Tennessee  act  of  1805,  3"  officer 


bidding  at  his  own  sale,  either  for 
himself  or  for  another,  is  indictable. 
Chambers  v.  State,  3  Humph.  (Tenn.i 

237. 

6.  Jackson  7'.  Collins,  3  Cow.  (N. 
Y.)  89;  Cowles  r.  Hardin,  loi  N. 
Car.  388. 

In  Kentucky^  where  a  statute  of  179:, 
prohibited  one  deputy  from  purchas- 
ing real  estate  at  another^s  execution 
sale,  the  court,  by  Nfarshall,  J.,  in  the 
case  of  a  sale  m  a  slave,  declined  to 
declare  absolute  incapacity  of  a  dep- 
uty to  buy  a  chattel  at  a  sale  bv  his 
co-deputy.  Worland  v,  Kimberiin.  6 
B.  Mon.  (Ky.)  610;  44  Am.  Dec.  785 

7.  Jackson  v.  Anderson,  4  Wend. » N. 
Y.)  481. 

8.  Crook  V.  Williams,  20  Pa.  St.  342. 

9.  Sustaining  a  fair  sale  to  an  ap- 
praiser, the  court,  by  Brinkerhoff,  ]., 
stated  that  the  word  *'  considereti" 
therein,  does  not  import  a  legislative 
fiat.  Terrill  v.  Auchauer,  14  Ohio 
St.  85. 

Upon  the  same  words  in  the 
Nebraska  statute,  the  court,  by  Max- 
well, C.  J.,  stated  that  the  fraudulent 
sale  is  a  conclusion  of  law  from  the 
conduct,  etc.;  and  a  sale  of  land  worth 
over  JJ1800  to  an  appraiser  for  I156.  ^^as 
accordingly  set  aside.  McKeighan 
T'.  Hopkins,  19  Neb.  40. 

10.  See  Judicial  Sales,  vol.  12,  p. 
222,  note  5. 
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3.  Other  Duqualifying  Selations. — A  purchase  by  an  attorney  in 
charge  of  the  sale  will  not  be  upheld  if  he  fails  to  show  that 
he  exercised  due  care  to  make  the  sale  advantageous  to  his  cli- 
ent.^ An  administrator's  attorney  cannot  purchase  at  the' sale;* 
nor  can  the  judge  of  probate.*  The  right  of  the  defendant  to 
purchase  has  been  questioned  in  one  dissenting  opinion ;  "  by- 
standers,  on  seeing  him  bid,  may,  from  commendable  sympathy, 
refuse  to  compete."* 

The  plaintiff,  or  any  person  interested  in  the  judgment,  may 
become  the  purchaser.*  In  the  English  chancery  practice,  any 
of  the  parties  to  the  cause  may  become  a  purchaser  upon  procur- 
ing an  order  therefor.®  In  absence  of  fraud  one  co-tenant  may, 
at  sheriff's  sale,  purchase  a  moiety  of  any  of  the  others'  interest,'' 
So,  also,  in  absence  of  any  suspiciqus  circumstances,  may  a  part- 
ner purchase  his  co-partner's   interest.®     An  execution   debtor 


In  Mills  T*.  Goodsell,  5  Conn.  475 ; 
13  Am.'Dec.  90,  the  rt)urt,  by  Brain- 
ard,  J.,  said  :  **  The  law  cuts  up,  *  root 
and  branch,'  the  power  to  purchase 
and  the  temptation  to  defraud.  It 
will  not  permit  an  inquiry  into  the  fair- 
ness or  unfairness  of  the  transaction." 
But  the  defendant  may,  by  acquies- 
cence, be  estopped  from  denying  the 
validity  of  the  sale.  Farnum  v.  Perry, 
43  Vt.  473. 

In  ,Pennsyh>ania^  a  sheriff,  selling 
under  a  vend.  exp,y  is  not  estopped  from 
selling  the  land  as  trustee  of  the  exe- 
cution debtor.  Robins  r.  Bellas,  2 
Watts  (Pa.)  359- 

1.  Burke  v,  Daly,  14  Mo.  App.  542. 

In  a  case  where  the  attorney  pur- 
chased 7,000  acres  of  land  for  $35,  the 
court,  by  Robertson,  C.  J.,  considered 
such  purchases  ^^  per  se^  as  in  the 
twilight  between  legal  fraud  and  fair- 
ness, and  to  be  deemed  fraudulent  or 
in  trust  for  the  debtor,  upon  slight 
additional  facts."  ^Howell  v.  Mc- 
Creary,  7  Dana  (Kyi")  390. 

Where  a  farm  worth  $2,000  was,  on 
a  stormy  day,  sold  to  the  attorney  for 
ten  dollars,  the  court,  by  Kent,  Ch., 
adjudged  the  purchase  to  be  in  trust 
for  the  respective  interests  of  the  par- 
ties. Howelf  V,  Barker,  4  Johns.  Ch. 
(N.  Y.)  118. 

If  there  be  two  plaintiffs  in  the  ex- 
ecution, the  attorney  cannot  purchase 
for  benefit  of  one,  without  consent  of 
the  other  for  a  less  sum  than  the  whole 
amount  of  the  claim.  If  thereon  he 
receives  the  sherifTs  deed,  there  is  a 
resulting    trust    for     both    plaintiffs. 


Leisenring  v.  Black,  5  Watts  (Pa.) 
303 ;  30  Am.  Dec.  322. 

2.  West  V,  Waddill,  33  Ark.  575. 

8.  Livingston  v.  Cochran,  33  Ark. 
294. 

But  the  defendant's  attorney  may 
purchase  with  money  advanced  by  the 
plaintiff,  and  the  deed  be  made  to  the 
plaintiff  as  if  a  mortgage,  cutting  off 
subsequent  liens.  Saunders  f.  Gould, 
134  Pa.  St.  445. 

In  Howell  v.  Barker,  4  Johns.  Ch. 
(N.  Y.)  120,  Chancellor  Kent  repro- 
bates the  practice  of  letting  the  plain- 
tiff's attorney  become  the  purchaser. 
See,  also,  Forman  v.  Hunt,  3  Dana 
(Ky.)  614. 

4.  In  an  Iowa  case.  A,  the  executioa 
defendant,  was  the  successful  bidder, 
and  forfeited  his  bid.  On  the  next 
day,  the  sheriff  in  good  faith  accepted 
B's,  the  next  highest  bid,  without 
again  exposing  the  property  to  com- 
petition. The  court  (Cole,  Dillon  and 
Lowe,  JJ.)  held  that  the  certificate 
and  deed  to  B  were  absolutely  void. 
But  Wright,  C.  J.,  dissented,  saying  t 
*'A  had  no  right  Ko  bid."  Sworstzell 
V.  Martin,  16  Iowa  529. 

5.  Morris's  Estate,  Crabbe  71 ;  Strat- 
ford V,  Twynam,  Jacob  418.  A  sale 
made  to  the  plaintiff,  pending  appeal, 
was,  upon  a  reduction  of  the  judgment, 
set  aside.  Munson  v.  Plummer,  58 
Iowa  736. 

6.  Daniel  on  Ch.  Pr.  &  PI.,  §  1271. 

7.  Burr  v.  Mueller,  65  111.  262. 

8.  But  a  purchase  by  solvent  part- 
ners of  the  insolvent  partner's  share  of 
a  coal  mine  was  declared  void.  Perens 
r.  Johnson,  3  S.  &  G.  419. 
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may  purchase  his  co-defendant's  property ;  the  latter  having  a 
remedy  by  compelling  contribution.* 

4.  Inability  to  Contract. — The  sheriff  may  refuse  the  bid  of  a 
person  clearly  irresponsible.*  An  infant  or  other  bidder  under 
disability  would  not  be  bound  by  the  bid.^ 

If  a  municipal  corporation  were  the  bidder,  its  power  to 
acquire  and  hold  property  could  be  inquired  into  at  suit  of  the 
State.4 

6.  The  Highest  Bidder — a.  In  General. — In  the  absence  of  any 
statutory  restriction  to  the  contrary,  the  sale  must  be  to  the 
highest  qualified  cash  bidder.*  If  his  bid  be  refused,  he  can  by 
proceeding  in  equity  compel  resumption  thereat.®  A  certificate 
or  deed  to  another,  when  so  proven,  would  be  set  aside.^ 

Until  the  property  is  actually  struck  off,  a  bid  may  be  with- 
drawn,® or  the  sheriff  may  recede.® 

Non-payment  of  the  highest  bid  necessitates  a  resale ;  the  sec- 
ond highest  cannot  thereupon  be  accepted.^® 


1.  Neilson  r.  Neilson,  5  Barb.  (N. 
Y.)  565;  Doe  V.  Parker,  3  Smed.  &  M. 
(Miss.)  114;  Kilgo  V.  Castleberry,  38 
Ga.  513;  95  Am.  Dec.  406. 

2.  Merwin  v.  Smith,  2  N.  J.  Eq.  182; 
Michel  V.  Kaiser,  25  La.  Ann.  57. 

3.  See  Benjamin  on  Sales  (Bennett's 
ed.,  1888),  Am.  note,  p.  36,  et  seq. 

In  Kinney  v.  Showdy,  i  Hill  (N.Y.) 
544,  it  was  held  that  at  a  tax  sale  the 
officer  might  disregard  an  infant's  bid. 

In  Alabama,  it  has  been  held  that  a 
married  woman  who  was  a  fraudulent 
grantee,  might  purchase  at  an  execu- 
tion sale  under  a  paramount  lien,  and 
thus  acquire  a  valid  title.  Seals  v, 
PheiflFer,  77  Ala.  278. 

4.  The  Minnesota  statute,  allowing 
a  county  to  purchase  lands  for  its  pub- 
lic use  cannot  be  extended  to  lands 
not  intended  for  public  use;  and  it 
could  not  be  a  purchaser  thereof  even 
at  its  own  execution  sale.  Williams 
7'.  Lash,  8  Minn.  496. 

In  Tennessee^  the  district  attorney 
has  no  authority  to  purchase  in  the 
name  of  the  State,  land  sold  under  ex- 
ecution to  satisfy  a  judgment  in  favor 
of  the  State.  Littleton  v.  State,  2  Lea 
(Tenn.)  669. 

6.  For  exceptions  to  the  rule  that 
the  sale  must  not  be  on  credit,  see  /«- 
fra^  this  title,  Cash  or  Credit. 

Under  a  California  statute  a  sale  of 
land  for  taxes  to  the  highest  bidder 
instead  of  to  the  person  who  would 
take  the  least  quantity  of  the  land  and 
pay  the  judgment  and  costs,  is  void. 
Reynolds  v.  Lincoln,  71  Cal.  1S3. 


6.  Duffy  V,  Rutherford,  21  Ga.  363; 
76  Am.  Dec.  459. 

7.  Dickerman  r.  Burgess,  20  111.  :66. 
A  sheriff's    deed  to   one  of  several 

joint  purchasers  would  be  invalid. 
Rice  V.  Smith,  18  N.  H.  369  The 
deed  must  be  to  the  purchaser  or  to 
the  assignee  of  the  certificate.  Davis 
V,  McVMckers,  11  111.  327. 

8.  Blossom  V.  Milwaukee,  etc.,  R. 
Co.,  3  Wall.  (U.S.)  196. 

A  bona  fide  bid,  made  under  mistake 
of  a  principal's  instructions,  may,  it" 
promptly,  be  withdrawn,  on  payment 
of  the  costs.  Fuson  v.  Connecticut 
Gen.  L.  Ins.  Co.,  53  Iowa  609. 

9.  So  held  where  the  officer  stopped 
the  sale  on  being  tendered  payment  bv 
an  agent  of  the  judgment  debtor.  I'. 
S.  V.  Vestal,  4  Hughes  (U.  S.)  467. 

The  execution  plaintiff  cannot  with- 
draw his  bid  without  the  defendant'- 
consent.  Downard  i\  Crenshaw,  49 
Iowa  296. 

10.  Thompson  v.  McManama,  2  Dis- 
ney (Ohio)  213. 

Where,  after  a  sale  to  A,  he  trans- 
ferred his  bid  to  B,  who  failed  to  pay. 
it  was  held  that  the  execution  plaintir^ 
could  not  have  the  property  resold  and 
hold  B  liable  for  the  difference:  the 
first  sale  was  not  obligatory  on  B  as  1 
sherifTs  sale.  Mathews  v.  Clifton,  13 
Smed.  &  M.  (Miss.)  330. 

But  it  has  also  been  held  that  where 
the  supposed  highest  is  found  not  to  be 
a  legal  bid,  the  bidder  next  below  i# 
the  highest,  and  his  bid  can  thereupon 
be  accepted.     Cummings  v.  McGili. : 
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The  superlative  "  highest "  is  predicable  of  a  single  bid.' 
d.  Devices  to  Stimulate. — Formerly,  especially  in  England, 
the  fact  that  at  an  auction  the  owner  secretly  employed  a  person 
to  attend  and  bid  up  to  a  certain  price,  was  adjudged  to  ht  prima 
facie  evidence  of  fraud.*  But  now,  where  the  intent  is  only  to 
prevent  a  sacrifice,  and  not  to  get  an  exorbitant  price,  the 
device  is  countenanced  both  by  Parliament*  and  by  the  court.* 

The  English  chancery  practice  even  provides  for  an  order,  on 
motion,  to  the  master  to  make  an  estimate,  fix  a  reserved  bid 
accordingly,  and  transmit  it  under  seal  to  the  officer  selling.* 


Murph.  ,  (N.  Car.)  357.  And  in 
Swortzell  v,  Martin,  16  Iowa  529,  the 
dissent  of  Wright,  J.,  was  based  on  the 
ground  that  the  sheriff  should  have 
disregarded  the  bid  of  the  judgment 
defendant. 

1.  It  has  been  held  to  be  a  misdemeanor 
for  the  sheriff  to  refuse  to  sell  upon  a 
solitary  proper  bid ;  the  rule  as  to  re- 
turning the  execution  for  want  of  "bid- 
ders," meaning,  for  want  of  '*  any  bid- 
der." State  T^.  Johnston,  i  Haj'w,  (N. 
Car.)  293.  And  in  State  v.  Joyce,  i 
Hayw.  (N.  Car.)  43,  the  court,  by  Will- 
iams, J.,  remarked  that  otherwise  "  no 
execution  could  ever  be  satisfied  where 
the  defendant  could  procure  a  friend  to 
attend  and  bid  more  than  the  property 
was  worth  at  first  "bid." 

S.  So  held  in  Green  v.  Bavestock,  14 
C.  B.,  N.  S.,  204;  108  E.  C.  L.  202;  the 
court,  by  Earle,  C»].,  citing  ior  author- 
it)'«  Lord  Mansfield,  in  Bexwell  v. 
Cfhristie,  Cowp.  395 ;  I^ord  Kenyon,  in 
Howard  v.  Castle,  6  T.  R.  642;  and 
Lord  Tenterden  in  Wheeler  v.  Collier, 
M.  &.  M.  123.  Compare  Veazie  v. 
Williams,  8  How.  (U.S.)  134. 

S.  By  Stat.  30  and  31  Vict.,  ch.  48,  a 
vendor  of  real  estate  may  employ  a 
person  to  bid  for  him,  upon  the  auc- 
tioneer's announcement  of  a  reserved 
price.  After  a  recital,  "Whereas  there 
is  at  present  a  conflict  between  Her 
Majesty's  courts  of  law  and  equity  in 
respect  of  sales  by  auction  of  land 
where  a  puffer  has  bid,"  etc.,  section  5 
provides  that  the  particulars  or  con- 
ditions of  sale  shall  state  whether  such 
land  will  be  sold  without  reserve,  or 
subject  to  a  reserved  price,  or  whether 
a  right  to  bid  is  reserved;  if  without 
reserve,  the  seller  cannot  employ  a 
puffer,  nor  the  auctioneer  knowingly 
receive  the  bid. 

4.  In  Gilliat  v.  Gilliat,  L.  R.  9  Eq. 
Cas.  60,  the  court,  by  Romillv,  M.  R., 
distinguished,  in  section  5,  of  ch.  48, 
between  a  reserved  bidding  and  a  re- 


served right  to  bid,  and  set  aside  a  sale 
w^hereat  the  latter  was  not  expressly 
stipulated  for. 

Compare  Mortimer  v.  Bell,  L.  R.,  i 
Ch.  App.  Cas.  10. 

In  Steele  r.  Ellmaker,  11  S.  &  R. 
(Pa.)  86,  89,  Jhe  court,  by  Tilghman, 
C.  ].,  animadverted  upon  Lord  Mans- 
field's reasoning  in  Bexwell  x\  Christie, 
Cowp.  395,  as,  "upon  general  prin- 
ciples," and  as  '  having  "certainly 
been  shaken  by  subsequent  deci- 
sions," adding :  **  If  it  is  generally  un- 
derstood that  the  seller  reserves  the 
right  of  bidding  his  goods  in,  at  a 
limited  price,  unless  the  contrary  be 
expressed  as  a  condition  of  sale,  then 
it  is  difficult  to  conceive  how  it  can  be 
a  deception  to  employ  an  agent  to  bid  . 
up  to  that  price.  Perhaps  the  tone  of 
Lord  Mansfield's  morals  was  too  lofty 
for  the  common  transactions  of  busi- 
ness. Some  men  may  think  it  im- 
moral to  purchase  a  thing  at  less  than 
its  value.  Such  was  the  opinion  of 
the  famous  Ronfan  law^yer,  Sczevola, 
who  having  purchased  a  commodity 
at  less  than  its  value,  held  himself 
bound  to  pay  the  difference.  But  in 
all  probability  it  will  be  long  enough 
before  an  act  of  this  kind  will  be  re- 
corded of  any  of  our  bidders  at  auc- 
tion. We  must  look  at  both  sides  of 
the  question.  The  seller  may  be  de- 
ceived as  well  as  the  buyer.  Combi- 
nations may  be  formed  among  the 
buyers  not  to  bid  against  each  other ; 
and  thus,  unless  the  seller  be  permitted 
to  defend  himself,  his  gooas  may  be 
sacrificed."  • 

The  court  also  said  that,  at  a  simple 
auction,  the  auctioneer  is  liable  if  he 
sells  under  the  price  limited. 

Whether  the  employment  of  a  by- 
bidder  was  in  good  faith  is  a  question  of 
fact  for  the  jury.  Reynolds  v.  Dech- 
aums,  24  Tex.  174;  76  Am.  Dec.  loi. 

5.  Daniel's  Ch.  PI.  &  Pr.  (5th  ed.), 
§1368. 
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If  the  purchaser  at  a  sheriff's  sale  promptly  on  discovery  shows 
that  he  has  suffered  injustice  from  fictitious  bids  of  puffers,  the 
courts  refuse  to  compel  him  to  comply  with  his  bid.*  And  he 
need  riot  return  the  property  if  discovery  comes  too  late  therefor.* 
Otherwise,  in  order  to  relief,  he  must  promptly  tender  the  prop, 
erty,  and  offer  to  rescind.^  But  even  where  puffers  have  been 
employed,  if  they  have  ceased,  and  the  successful  bid  occurs  in 
a  competition  between  bona  fide  bidders,  the  purchaser  will  not 
be  released  therefrom.* 

In  order  to  insure  good  faith,  the  sheriff  may  require  a  reason- 
able deposit.*  He  may  also  adopt  safeguards  approved  by 
courts  of  equity  and  of  probate.® 

c.  Combinations  to  Depress. — The  courts  will  not  enforce 
an  agreement  made   with    intent  to  defeat  competition  at  the 


sale.' 

In  Smith  V.  Clarke,  la  Ves.  477, 
Grant,  M.  R.,  stated  that  it  was  the  duty 
of  the  vendors,who  were  assigneesunder 
a  commission  in  bankruptcy,  thus  to 
protect  the  interests' of  the  creditors. 

1.  See  Story  on  Eq.  Jur.  (13th  ed.), 
^  292,  notes. 

This  is  done  the  more  readily  where 
there  were  no  bids  except  from  the 
puffer  and  the  purchaser.  Howard  v. 
Castle,  6  T.  R.  64a. 

2.  In  Staines  v.  Shore,  16  Pa.  St. 
203 ;  55  Am.  Dec»  492,  the  court,  by 
Gibson,  C.  J.,  stated  that  he  has  a 
right  to  purchase  at  an  undervalue 
if  he  can;  and  a  ruling  that  "if  the 
horse  was  actually  worth  the  sum 
to  be  paid  for  him,  the  buyer  got 
the  value  of  his  money  and  could  not 
have  been  defrauded,*'  was  thus  animad- 
verted upon :  "  The  fallacy  of  the  princi- 
ple is  in  assuming  that  there  is  a  stand- 
ard of  value  independent  of  the  wishes 
and  wants  of  the  bidders,  and  that  every 
man  is  willing  to  buy  by  it." 

8.  A  tender  comes  too  late,  if,  in  the 
first  instance,  made  after  accepting  the 
sheriffs  deed  and  taking  possession 
thereunder.  McDowell  r.  Simms,  6 
Ired.  Eq.  (N.  Car.)  278;  Tomlinson  v. 
Savage,  6  Ired.  Eq.  (N.  Car.)  430.  Com' 
pare  the  case  of  a  sale  by  administra- 
tors, Backenstoss  v.  Stabler,  33  Pa. 
St.  257. 

4.  Story  on  Sales  (4th  ed.),  §  482; 
Bramley  v.  Alt,  3  Ves.  624;  National 
Bank  v..  .Sprague,  20  N.  J.  Eq.  165. 

6.  At  a  sale  of  a  valuable  summer 
hotel  a  requirement  of  a  deposit  of 
$5,000  was  upheld.  National  Bank  v, 
Sprague,  20  N.  J.  Eq.  159.  So,  also,  at 
a  master^s  sale  of  large  railway  in- 
terests, an  order  of  court  that  each  bid- 


der make  a  deposit  of  $50,000  was,  on 
appeal,  sustained.  Blossom  v.  Mil- 
waukee, etc.,  R.  Co.,  3  Wall.  (U.  S.)  196. 

6.  See  infra^  this  title,  Imposing 
Terms, 

In  National  F.  Ins.  Co.  v,  Loomii, 
II  Paige  (N.  Y.)  431,  the  court,  by 
Walworth,  Ch.,  states  that  the  principle 
on  which  the  employment  of  puffers,  as 
mere  instruments  to  deceive  other 
bidders,  is  disallowed,  does  not  apply  to 
a  sale  under  decree,  where  the  persons 
bidding,  or  as  the  agents  of  another,  are 
bound  to  take  the  property. 

7.  In  Troup  t\  Wood,  4  Johns.  Ch. 
(N.  J.)  254,  the  court  by  ICent,  Ch., 
said,  the  creditor  who  suffers  an  execu- 
tion, which  the  law  lent  him  for  his 
security,  to  be  perverted  to  such  a 
purpose,  ought  to  be  deprived  of  any 
further  use  of  it. 

In  the  complicated  case  of  Hamburgh 
Mfg.  Co.  I'.  Edsall,  5  N.  J.  Eq.  249 
(and  658),  where  there  was  a  written 
agreement  among  certain  creditors  in- 
terested in  valuable  properties  levied 
on  under  two  executions,  that  one 
should  bid  as  trustee  for  the  others, 
the  court  by  Halsted,  Ch.  (at  p.  317), 
says:  **  It  would  not  only  be  disastrous 
in  its  consequences,  but  it  would  be  a 
reproach  upon  the  courts  to  allow 
property  to  be  sacrificed  at  sales  on 
executions  by  means  of  such  arrange- 
ments to  prevent  fair  competition." 

Similar  views  are  expressed  by  Wil- 
liams, C.  J.,  in  Spencer  v.  Champion, 
13  Conn.  19;  by  Rhodes,  C.  J.,  in 
Packard  v.  Bird,  40  Cal.  378;  by  Spen- 
cer, J.,  in  Thompson  v.  Davies,  13 
Johns.  (N.  Y.)  112;  by  Church.  C.  1. 
m  Woodworth  z\  Bennett,  43  N.  Y. 
273;  by  Hitchcock,  J.,  in   Seymour  v. 
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In  absence  of  evil  intent,  persons  may  combine  at  the  sale  to 
prosecute  an  honorable  business  enterprise.  Lienholders  may 
properly  agree  that  only  one  shall  bid,  and  that  his  purchase 
shall  inure  to  the  benefit  of  all.* 

A  partnership  of  bidders  is  also  allowable  where  one  has  not 
means  to  buy  alone,  or  only  desires  to  purchase  a  part  of  the 
property.* 

V.  False  Representations. — The  courts  will,  in  a  proper 
proceeding,  vacate  the  sale  if  effepted  by  bribery ,3  or  by  false 
statements  concerning  the  title,*  the  value  of  the  property,^  the 
time  of  the  sale,®  the  validity  of  the  proceedings,''  or  the  pur- 


Milford,  etc.  Turnp.  Co.,  lo  Ohio  489, 
and  by  MUler,  J.,  in  Fleming  z'.  Hutch- 
inson. 36  Iowa  523,  where  A  promised 
B,if  B  refrain  from  bidding,  to  take  him 
in  as  joint  purchaser,  and  B  promised  C 
to  give  C  $50  to  refrain  from  bidding. 

In  Reagan  v.  Bishop,  25  S.  Car.  590, 
the  court  by  McGowan,  J.,  stated  that, 
"  It  is  wen  settled,  in  this  State,  that 
no  party  to  any  agreement,  the  object 
and  effect  of  which  ia  to  chill  the  sale 
and  stifle  competition,  shall  derive 
benefit  from  the  sale." 

In  Hamilton  v.  Hamilton,  2  Rich. 
Eq.  (S.  Car.)  364;  46  Am.  Dec.  58,  tHfe 
court,  by  Harper,  Ch.,  distinguishes 
"those  desirous  of  purchasing  prop- 
erty upon  a  speculation  of  inordinate 
profit"  from  "  creditors  merely  desir- 
ous of  securing  their  debts." 

1.  Myers  v.  Dorman,  34  Hun  (N. 
Y.)  115.  See  Capital  Bank  v,  Hun- 
toon,  35  Kan.  588,  w^herein  the  court, 
by  Valentine,  J.,  distinguishes  what  in 
Kansas  are  reviewable  irregularities  in 
this  regard. 

Upon  an  execution  sale  of  A*s  undi- 
vided interest  in  land  of  A,  B,  and  C, 
B  to  prevent  D,  who  has  foreclosed  a 
trust  deed  on  C's  interest,  from  bid- 
ding, may  properly  agree  with  the  ex- 
ecution creditor,  that  the  sale  shall  not 
affect  D's  title.  KeH  r.  Worden,  no 
111.  315. 

2.  In  National  Bank  v.  Sprague,  20 
N.  J.  Eq.  169,  the  court,  by  Zabriskie, 
Ch.,  says:  "  If  two  country  merchants 
in  the  same  village  should  agree  that 
one  should  attend  an  auction  isale  of 
flour  in  a  distant  city,  and  should  pur- 
chase 200  barrels  to  be  divided  between 
them,  it  would  not  be  illegal,  though 
the  effect  might  be  that,  instead 
of  each  bidding  in  competition  with  the 
other  for  100  barrels,  the  purchase 
would  be  made  with  less  competition 
and  at  a  lower  price.    Or  if,  at  an  auction 


sale  of  sugars  by  the  hogshead,  two  per- 
sons, neither  of  whom  wanted  to  pur- 
chase or  would  purchase  a  whole  cask, 
were  to  agree  that  one  should  purchase 
for  the  common  benefit,  such  arrange- 
ment is  not^ against  public  policy;  for, 
instead  of  preventing  competition,  it 
brings  in  a  bidder  who  would  not 
otherwise  be  one." 

8.  Buying  off  an  intended  bidder  for 
ten  dollars  was  held  to  render  the  title 
worthless  in  the  trick8t>;r's  hands. 
Abbey  v.  Dewey,  25  Pa.  St.  416. 

4.  Jk.  g^  the  holder  of  a  tax  deed 
representing  that  he  had  a  deed  from 
the  execution  defendant.  Taylor  v, 
Courtney,  15  Neb.  190.  Or,  the  defend- 
ants representing  that  a  judgment  in  a 
former  action  was  a  lien  on  the  land, 
and  that  they  intended  to  purchase  at  a 
low  price  to  secure  themselves,  thus 
deterring  V  from  bidding.  Van  trees 
V,  Hyatt,  5  Ind.  487. 

5.  E.  g.,  describing  a  city  lot  as  ex- 
tending to  an  alley  of  ill-repute.  Whit- 
aker  v.  Birkey,  11  Phila.  (Pa.)  109.- 

6.  E,  g.^  the  execution  defendant's 
brother  promising  the  plaintiff's  attor- 
ney that  the  sale  should  not  take  place 
until  a  certain  hour,and  allowing  the  sale 
to  occur  a  few  minutes  before,  thus 
liuying  for  $150  property  worth  over 
$400.  Ward  V.  Duer,  70  Tex.  231.  Or 
falsely  stating  that  the  sheriff  had  prom- 
ised to  notify  an  •intended  bidder  as  to 
the  momentof  starting  sale.  Stewart  v. 
Nelson,  25  Mo.  309.  Or,  maneuvering 
to  have  the  notice  inadequate,  thereby 
buying,  for  $22,  land  worth  $5,000. 
Stockton  V.  O wings,  Litt.  Sel.  Cas. 
(Ky.)  256.  Or,  swiftly  entering  in  the 
circuit  court  a  transcript  of  a  justice's 
judgment,  the  execution  creditor  there- 
by bidding  off  property  worth  twenty 
times  the  judgment.  Hobson  v.  Mc- 
Cambridge,  130  111.  367. 

7.  E.  g.f    publicly    impeaching    the 
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pose  of  the  bid,'  or  by  other  chicanery  and  false  promises.*  But 
a*  promise  by  creditor  to  deliver  over  the  property  to  defend- 
ant after  reimbursing  himself  from  the  profits  must  be  shown  to 
be  false ;  and  this  by  evidence  other  than  that  afforded  by  the 
presumption  arising  from  the  mere  fact  of  delay  in  settling.* 

The  preponderance  of  decision  regards  the  title  of  such  fraud- 
ulent purchaser  as  void  while  in  his  hands,  and  capable  of  being 
resisted  at  law  ;*  in  trover  or  trespass  if  the  property  be  per- 
sonalty, and  in  ejectment  it  realty,  or  in  the  corresponding 
proceedings  under  the  codes.* 


regularity  of  the  judgment  and  execu- 
tion, thereby  buying  for  $1,415.  land 
worth  over  $5,000'  Collins  v.  Smith,  75 
Wis.  392.  Or,  inducing  the  officer  to 
declare  that  he  could  not,  under  the 
circumstances  of  the  advertisement, 
accurately  tell  the  number  of  shares 
of  stock  he  was  selling.  •  Jones  v, 
Portsmouth,  etc.,  R.  Co.,  33  N.  H. 
544-  . 

1.  E.  g.y  representing  that  the  pur- 
chase was  to  allow  the  debtor  to  re- 
deem. Forelander  t*.  Hicks,  6  Ind. 
448.  Or  to  give  the  grantor  of  an  in- 
cumbrance time  to  redeem.  Miltenber- 
ger  V.  Morrison,  39  Mo.  71.  Or  to 
restore  the  property  to  the  debtor. 
Arnold  r.  Cord,  16  Ind.  177.  Or  to 
the  debtor's  wife.  Carson  i'.  Law,  2 
Rich.  Eq.  (S.  Car.)  296.  Or  to  benefit 
his  family..  Stewart  v.  Severance,  43 
Mo.  322;  97  Am.  Dec.  392;  Aldrich  v. 
Wilcox,  10  R.  I.  405.  Or  to  give  bond 
to  reconvey  to  the  debtor  on  reim- 
bursement. Griffith  V.  Judge,  49  Mo. 
536. 

2.-  E,  g^  promising  bystanders  if  they 
would  refrain  from  bidding,  to  resell  to 
them  in  such  parcels  as  they  might 
want.  Mills  x\  Rogers,  2  Litt.  (Ky.) 
317.  Or  otherwise  to  share  *vith  them 
the  consequent  benefits.  Wooton  r. 
Hinkle,  20  Mo.  290.  Or  the  execution 
defendant's  diminishing  the  attendance 
by  falsely  saying  the  judgment  had 
been  arranged,  and  tlTere  would  be  no 
sale.  Black  x\  Bayless,  86  N.  Car.  527. 
Or  the  plaintiff  causing  the  execution 
to  be  returned  nulla  hona^  and  another 
to  be  issued  to  another  county,  thereby 
buying  for  $10  lots  worth  $1,000. 
McLaury  v.  Miller,  64  Tex.  381. 

So,  also,  as  to  one's  expostulating 
with  rival  bidders,  and  gaining  their 
sympathy  by  alleging  losses  and  other 
misfortunes.    Fenner  v.  Tucker,  6  R.  I. 


8.  Oram  v,  Rothermel,  98  Pa-  St 
300. 

4.  F,  at  an  execution  sale  of  a  barge 
worth  £  1 50,  said  he  had  not  been  paid 
for  building  it,  and  bid  £52.  No  one 
bid  against  him.  The  auctioneer  re- 
fused to  knock  it  down  to  him;  where- 
upon a  friend  of  F  advanced  the  bid 
a  guinea,  and  F  advanced  thi«  a  shil- 
ling, and  paid  a  deposit.  The  auction- 
eer declared  it  unfair,  and  afterwards 
resold  the  barge  to  another  for  Xioo. 
In  trover,  it  was  held  that  F  acquired 
no  title.  Fuller  v,  Abrahams.  6 
Moore  316. 

5.  In  North  Carolina^  where  the 
code  provisions  as  to  the  preliminaries 
of  the  sale  are  merely  directory,  a  pur- 
chaser who  is  a  stranger  will  get  a  good 
title,  notwithstanding  any  irregularities 
in  the  sheriflTs  management;  hence  the 
sale  cannot  be  collaterally  avoided. 
Oxley  T'.  Mizle,  3  Murph."  (N.  Car.) 
250.  " 

In  Hill  V.  Whitfield,  3  Jones  (N. 
Car.)  120,  the  court,  by  Pearson,  C.  J., 
distinguished  between  a  fraud  practiced 
by  the  defendant  and  one  by  collusion 
between  the  sheriff  and  the  purchaser. 

In  Burton  w  Spiers,  92  N.  Car.  509, 
the  court,  by  Ashe,  J.,  says  that  an  ac- 
tion to  recover  the  land  sold  on  the 
ground  of  such  collusion  is  a  legal  ac- 
tion, and  a  defendant  ^having  equities 
must  set  them  up  in  the  defense. 

In  Underwood  v.  McVeigh,  23 Gratt 
(Va.)  429  [an  ejectment  case  incidental 
to  the  celebrated  confiscation  contro- 
versy, McVeigh  v.  U.  S.,  11  Wall.  (U. 
S.)  259]  the  court,  by  Christian,  J., 
says,  it  has  been  held  in  numerous  cases 
(citing  five)  that  a  purchaser  who  used 
unfair  means  to  prevent  competition 
cannot  hold  the  property. 

See,  also,  Jones  v.  Portsmouth,  etc 
R.  Co.,  33  N.  H.  544,  and  cases  cited 
by  Bell,  J.;  also  Abbey  v.  Dewey,  25 
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In  many  States^  however,  the  sheriff's  acts  being  presumed  to 
be  regular,  the  sale  is  considered  to  be  valid  until  set  aside,  and 
the  remedy  to  lie  rather  in  equity.* 

VUL  CoHDUCTiKO  THE  SALE — 1.  In  General—^.  Imposing 
Terms. — In  the  act  of  selling,  the  sheriff  is  the  agent  of  the 
court  and  of  the  law.  He  can  impose  no  terms  unauthorized  by 
the  writ*  or  statute.*  But  he  may  impose  regulations  to  assure 
himself  of  bidders*  good  faith  and  to  prevent  by-bidding.* 


Pa.  St.  416;  Barton  v.  Hunter,  101  Pa. 
St.  406. 

1.  Cocks  V,  Izard,  7  Wall.  (U.  S.) 
559;  Crews  V,  First  Nat.  Bank,  77  N. 
Car.  rio;  Myers  v»  Sanders,  7  Dana 
(Ky.)  507. 

2.  Under  which  of  several  executions 
to  sell,  see  supra^  this  title,  yustifica- 
Hon  Under  Process;  also  infra^  Dis- 
posal^ etc. — As  Between  Rival  Execu- 
tions, 

3.  As  to  statutes  prescribing  the 
hour  of  sale,  see  supra^  this  title,  The 
Time  of  Sale — In  General,  Some 
statutes  inhibit  sale  of  more  property 
than  will  satisfy  the  Writ ;  e,  ^.,  Cali- 
fornia Code,  Civil  Proc.  1885,  ^  694. 
For  statutes  otherwise  regulating  his 
conduct,  see  infray  this  title,  Sheriff^s 
Rights  and  Ltahilities — Amercement ; 
Loomis'  Appeal,  22  Pa.  St.  312. 

In  Pennsylvania^  before  the  act  of 
1830,  conditions  imposed  by  the  sheriff 
for  incumbrances,  were  not  obligatory 
upon  the  purchaser.  Aulenbaugh  v. 
Umbehauer,  3  W.  &  S.  (Pa.)  259. 
And  this  not  even  upon  a  purchaser 
with  notice  of  a  parol  agreement  there- 
for made  by  the  parties  at  the  sale. 
Mode's  Appeal,  6  W.  &  S.  (Pa.)  280. 
The  sheriff  can  continue  no  Hen  to 
affect  subsequent  incumbrancers  of  the 
purchaser.  Randolph's  Appeal,  5  Pa. 
St.  242. 

Where  a  sale  was  to  be  made  subject 
ta  payment  of  a  mortgage,  a  condition 
added  by  the  sheriff :  *'  and  the  several 
bonds  secured  by  said  mortgage,'*  was 
held  not  to  bind  the  purchaser.  Steven- 
son V.  Black,  I  N.  J.  Eq.  338. 

In  a  sale  of  land  the  sheriff  cannot, 
unless  commanded,  reserve  emble- 
ments or  way-going  crops.  Howell  v, 
Schenck,  24  N.  J.  L.  89. 

4.  Supra^  this  title.  Devices  to  Stim- 
ulate. A  sheriff  or  a  master  in  chan- 
cery may  demand  a  deposit  or  an  im- 
mediate compliance  with  the  bid.  Irby 
V.  Irby,  It  Lea  (Tenn.)  165.  As  to  the 
Canada  statute  thereon,  etc.,  see  infra. 


this  title,  Resale — How  Soon  —  At 
Law. 

In  Utah  "when  a  purchaser  refuses 
to  pay,  the  officer  may  in  his  discretion, 
thereafter  reject  any  subsequent  bid  of 
such  person."  Utah  Comp.  Laws,  1888, 
^  3438.  The  officer  is  only  liable  for 
the  amount  bid  by  the  subsequent  pur- 
chaser and  the  amount  collected  from 
the  purchaser  refusing  to  pay.     §  3439. 

In  cases  of  real  or  apparent  bad  faith, 
practical  questions  often  arise  very 
perplexing  both  to-the  sheriff  and  the 
courts  as  to  how  to  adjust  the  relative 
rights  of  bidders  and  the  parties  with- 
out inflicting  any  hardship.  Difficulty 
may  not  always  be  escaped,  even  by 
taking  a  bond. 

In  Virginia,  in  an  ejectment  suit, 
Taylor  v.  King.  6  Munf.  (Va.)  366,  8 
Am.  Dec.  746,  the  court,  by  Roane,  J., 
said,  that  in  a  court  of  law  upon  a 
bond  or  deed  founded  on  a  false  state- 
ment of  facts,  the  principle  that  fraud 
and  covin  vacates  every  contract  is  to 
be  taken  in  subordination  to  another 
principle,  namely,  that  the  party  is 
e8topp>ed  from  averring  a  matter  of 
the  kind  against  a  specialty. 

In  North  Carolina^  it  seems  that  in 
a  case  of  fraudulent  collusion  between 
a  sheriff  and  purchaser  under  a  first 
execution  a  purchaser  under  a  subse- 
quent execution  must  seek  relief  in 
the  equitable  jurisdiction  of  the  court. 
Compare  Currie  v.  Clark,  90  N.  Car. 
355,  and  Crews  v.  First  Nat.  Bank.  77 
N.  Car.  no.  In  the  latter  case  the 
court,  by  Rodman,  J.,  suggested  "  to 
the  parties  as  a  plan  of  compromise 
apparently  fair  that  the  land  be  6old 
with  a  clear  title,  so  as  to  bring  a  full 
price  and  the  proceeds  divided  among 
the  judgment  creditors  according  to 
their  legal  priorities." 

So,  also,  where  the  execution  plain- 
tiff, who  had  been  a  ward  of  the  ab- 
sent defendant,  announced  at  a  sale  of 
land  and  slaves,  that  the  land  was  put 
up  merely  to  bring  the  latter  to  a  set- 
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All  the  sheriff's  arrangements  and  terms  must  be  for  the  inter- 
ests of  the  parties.^  He  must  obey  all  reasonable  directions  of 
execution  plaintiffs.*  He  'may  accept  payment  in  any  manner 
satisfactory  to  them.'  He  must  not  imperil  any  of  those  inter- 
ests by  demanding  immediate  cash  payment  if  the  circumstances 
render  it  oppressive.*     He  should  not  decline  a  bid  from  one,  as 


tlement,  thus  preventing  competition. 
Hill  V.  Whitfield,  3  Jones  (N.  Car.)  120. 
In  Alabama,  a  sheriffs  deed  to  a 
purchaser  who,  in  order  to  get  the  lot 
below  price,  disclosed  existence  of 
deeds  made  to  him  by  the  defendant, 
was  held  to  be  only  impeachable  in 
equity.     Costillo  v,  Thompson,  9  Ala. 

937. 

Under  the  Pennsylvania  act  of  1810, 
requiring  a  "  public  vendue,"  a  sale  to 
the  plaintiff  when  no  one  else  was 
present,  was  held  to  be  void.  Ricketts 
r.  Unangst,  15  Pa.  St.  90. 

See  infra^  this  title.  Recourse  on  the 
Sheriff;  Misconduct  of  the  Sheriff; 
Liability  to  Third  Parties. 

1.  On  finding  that  the  execution 
plaintiff  is  absent,  and  the  bids  inade- 
quate, the  sheriff  should  adjourn  the 
sale.     State  v.  Moore,  72  Mo.  285. 

The  sheriff  should  allow  the  plain- 
tifTs  agent  to  withdraw  a  bid  made  in 
excess  of  his  authority.  Fuson  v. 
Connecticut  G.  L.  Ins.  Co.»  53  Iowa  609. 

2.  Disobeying  the  plaintiff's  request 
to  suspend  the  sale  may  be  assigned  as 
a  breach,  in  an  action  on  the  sheriffs 
official  bond.  Morgan  v.  People,  ^9 
III.  58. 

S.  Although  the  plaintiff  bidder  tend- 
ering fees,  etc.,  is  not  bound  to  pay  his 
bid,  it  seems  that,  if  a  dispute  after- 
wards arises  with  other  creditors  as  to 
which  execution  the  money  is  to  be  ap- 
plied on,  the  sheriff,  if  not  thereupon 
paid,  may  refuse  to  deliver  the  property, 
and  may  resell.  Russell  x\  Gibbs,  5 
Cow.  (N.  Y.)  390. 

Where,  after  the  sheriff  had  sold 
goods  to  the  execution  plaintiff  as  high- 
est bidder,  without  receiving  the  money, 
the  judgment  and  execution  were  set 
aside  as  fraudulent,  and  the  .sheriff  or- 
dered to  apply  the  moneys  collected 
thereon  to  satisfy  other  executions,  it 
was  held  that  a  return  nulla  bona  was 
not  false.  Nichols  f.  •  Ketcham,  19 
Johns.  (N.  Y.;  92. 

The  fact  that  the  property  was  bid  in 
by  the  execution  defendant's  agent  and 
remained  in  the  defendant's  hands 
thereafter,  was  held  not  to  render  the 
proceeding  any  less  a  "  sale"  within  the 


North  Carolina  Code,  §  461,  imposing 
a  penalty  for  making  a  sale  contrary  to 
the  statute.  Freeman  v,  Leonard,  99 
N.  Car.  274.  And  where  the  sheriff, 
with  consent  of  the  parties,  disposed  of 
the  property  at  private  sale  on  credit, 
as  the  defendant's  agent,  it  was  held 
that  his  principal  could  maintain  an  ac- 
tion on  the  purchaser's  promise.  'Jones 
T'.  Loftin,  3  Hawks  (N.  Car.)  199. 

Where  the  sherifTs  deed  remained 
with  him  as  an  escrow,  it  was  held  that 
he  was  not  estopped  to  claim  the  land 
as  trustee  of  the  judgment  debtor. 
Robins  v.  Bellas,  2  Watts  (Pa.)  359. 

An  indemnified  sheriff,  delivering  the 
goods  sold  on  the  purchaser's  promise 
to  pay  will  be  required  to  pay  to  the 
plaintiff  the  amount  of  the  bid  less  co^L 
Disston  V,  Strauck,  42  N.  J.  L.546.  So, 
also,  if  he  takes  the  bidder's  check; 
whatever  he  takes  must  be  treated  as 
money  and  applied  on  the  execution. 
Robinson  v.  Brennan,  90  N.  Y.  213. 

The  sheriff  may  make  payment  of 
his  fees  a  condition  precedent  to  accept- 
ing the  execution  plaintiff's  bid,  Isler 
t'.  Andrews,  66  N.  Car.  552.  And  he 
may  refuse  to  credit  the  plaintiffs  bid 
on  a  specified  one  of  several  executions. 
Isler  r.  Colgrove,  75  N.  Car.  334,  But 
compare  Blum  v.  Rogers,  71  Tex.  668; 
Wood  V.  Morehouse,  45  N.  Y.  368. 

In  North  Carolina,  it  has  been  held 
that  the  purchaser  has  a  right  to  buy  up 
the  debts  of  the  execution  plaintiff,*'and 
thus  partly  get  control  of  the  sale,  and 
have  them  credited  in  his  bid,  instead  of 
paying  the  whole  in  cash.  Thorpe  v, 
Be'avans,  73  N.  Car.  241. 

4.  Aldrich  v.  Wilcox,  10  R.  I.  405. 

The  sheriff  may  stop  the  sale  on  re- 
ceiving from  an  agent  of  the  execution 
defendant  a  sufficient  tender  of  the 
amount  of  the  judgment  and  costs.  U. 
S.  V.  Vestal,  4  Hughes  (U.  S.)  467. 

Where  a  sheriff  did  not  demand  in- 
stant payment  from  the  bidder,  and 
made  no  proper'memorandum,  a  tender 
meanwhile  made  by  a  grantor  of  the 
execution  defendant,  was  held  to  be 
effective,  although  the  sheriff  made  a 
certificate  of  purchase  to  the  bidder. 
Ruckle  r.  Barbour,  48  Ind.  274. 
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to  whose  solvency  and  good   faith    the    execution    plaintiff  is 
assured.* 

b.  Cash  or  Credit. — The  sheriff  cannot  sell  on  credit  except 
by  consent  of  the  parties,  or  by  special  mandate  of  the  court,  or 
by  statutory  provision  therefor.* 


1.  So  held  where  a  bidder  showed  a 
letter  from  the  plaintiff's  attorney  stat- 
ing that  the  bid  was  satisfactory  and 
that  he  would  give  a  receipt  for 
the  amount.     Lane  v.  White,  12  Wis. 

381. 

2.  The  Virginia  act  of  1870,  allow- 
ing a  year's  credit  in  a  sale  of  person- 
alty, where  the  debt  was  contracted  be- 
fore April  10,  1865,  does  not  contravene 
the  constitutional  inhibition  of  acts  for 
stay,  or  acts  impairing  the  obligation  of 
contracts.  Garland  v.  Brown,  23 
Gratt.  (Va.)  173. 

In  Ohio,  the  court  may  order  a  sale 
of  realty  to  be  one- third  for  cash,  one- 
third  to  be  paid  in  one  year  and  the 
other  third  in  two  years,  with  interest 
on  the  deferred  payments,  to  be  secured 
by  mortgage  on  the  premises  so  sold. 
OMio  Rev.  Stat.  1890,  ^5381. 

In  Kentucky,  if  the  right  of  replevin 
has  not  been  exercised,  the  sheriff  may 
allow  three  months*  credit,  upon  the 
purchaser's  giving  bond.  Kentucky 
Gen.  Stat.  1887,  p.  559,  ^  i.  As  to  re- 
strictions upon  his  accepting  a  sale- 
bond,  see  Spradlin  v,  Pieratt,  12  Bush 
C^y.)  496. 

In  yl  rAtfiwaj,  the  three  months*  credit 
is  allowed  only  when  the  right  of  stay 
is  given  and  not  exercised.  Hall  v, 
Doyle,  35  Ark.  445. 

In  I^ouisiana,  the  sheriff  may  sell  on 
credit,  stating  the  fact  in  his  return. 
Louisiana  Code,  %  702. 

In  California,  If  the  judgment  does 
not  call  for  gold,  the  sheriff  may  re- 
ceive U.  S.  treasury  notes.  People  v. 
May  hew.  26  Cal.  655.  As  to  bank  post- 
notes,  see  Griffin  v,  Thompson,  2  How. 
(U.  S.)244. 

In  Wisconsin^QZAYi  payment  can  only 
be  delayed  by  the  act  or  consent  of  the 
parties.  Sauer  v.  Steinbauer,  14  Wis. 
70.  So9X%o\n  Neiu  Hampshire,  OMzA^ 
V.  Monroe,  JO  N.  H.  427;  Chandler  v. 
Goodrich,  58  N.  H.  525. 

In  Vermont,  the  plaintiff's  direction 
at  the  sale  is  held  to  leave  the  sheriff 
no  discretion  to  regard  a  previous 
arrangement  for  credit.  Walworth  v. 
Readsboro,   24  Vt.  252.     But  compare 


Kilgore  v.  Peden,  1  Strobh.  (JS.  Car.) 
18. 

In  Indiana,  the  sheriff  can  receive 
only  an  unconditional  cash  bid.  Swope 
V,  Ardery,  5  Ind.  213.  But  the  right 
in  case  of  non-payment,  to  re-expose 
on  a  subsequent  day,  imports  the  priv- 
ilege of  having  a  reasonable  time  to 
pay,  if  a  proper  memorandum  is  made« 
Ruckle  V,  Barbour,  48  Ind.  274.  The 
plaintiff,  in  applying  his  bid,  etc.,  has 
not  the  ordinary  rights  of  a  bona  fide 
purchaser  for  value.  Carnahan  v, 
Yerkes,  87  Ind.  62.  Compare  O'Brien 
V,  Harrison,  59  Iowa  686. 

In  New  Tork,  he  cannot  take  the 
defendant*s  accepted  draft.  Mumford 
r.  Armstrong,  4  Cow.  (N.Y.)  553.  Nor 
could  he,  in  satisfaction  of  a  capias, 
take  the  defendant's  negotiable  note. 
Bank  of  Orange  Co.  r.  Wakeman, 
I  Cow.  (N.  Y.)  46.  Even  so  held 
where  the  defendant  paid  the  note  to 
another  to  whom  it  was  transferred. 
Sherman  v.  Boyce,  15  Johns.  (N.  Y.) 
443.  As  to  "  satisfaction,**  see  People 
V.  Hopson,  I  Den.  (N.  Y.)  574;  Rob- 
inson V,  Brennan,  90  N.  Y.  208 ;  Hay- 
den  V.  Agent  of  State  Prison,  1  Sandf. 
Ch.  (N.  Y.)  195.  Where  a  sheriff 
gave  time,  it  was  held  that  one  of  the 
two  execution  defendants  might,  by 
tendering  him  the  amount,  avoid  the 
inchoate  sale.  Holmes  v.  Richmond, 
19  Hun  (N.  Y.)  634. 

In  Illinois,  he  is  liable  to  the  plain- 
tiff if,  without  his  concurrence,  he 
gives  credit  and  surrenders  the  prop- 
erty to  the  purchaser.  McCluskey  v, 
McNeely,  8  111.  578.  As  to  effect  of  a 
prior  mortgage  on  notes  given  by  the 
purchaser  under  private  arrangement, 
see  the  complicated  case,  Holmes  x\ 
Shaver,  78  111.  578. 

In  Georgia,  ho  agreement  between 
the  sherip  and  the  purchaser  to  defer 
payment  can  affect  the  rights  of  the 
plaintiff  or  other  creditors.  Jones  f. 
Thacker,  61  Ga.  329. 

In  Pennsylvania,  a  sheriff  who  ac- 
cepts the  purchaser's  notes,  has  no 
power  to  assis:n  them  to  a  third  person 
to  pay  a.debt.  The  parties  interested 
could  reclaim  them  in  the  hands  of  an 
assignee   with   notice,    and   need   not 
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c.  Designation. — The  sheriff  must  clearly  designate  the  prop- 
erty.^ The  interest  sold  must  be  all  whereof  the  execution 
defendant  was  seized.*  In  some  States  he  must  disclose  the 
interest  to  be  sold;*  also  any  defects  of  title.* 

If  the  sheriff,  in  selling  chattels,  proceeds  in  substantial  com- 
pliance with  the  law,  the   title   will   pass,   without   formal  and 


look  to  the  sheriffs  sureties.  Reed's 
Appeal,  34  Pa.  St.  207. 

In  Texas^  a  guardian  paying  his  bid 
by  crediting  a  judgment  foreclosing  a 
mortgage  owned  by  his  ward,  is  not  a 
bona  fide  purchaser  for  value.  Deles- 
pine  T'.  Campbell,  52  Tex.  4. 

Where  the  sheriff  and  A,  the  defend- 
ant, had  agreed  with  B,  that  whatever 
B  should  bid  in  excess  of  the  execution 
debt  should  be  satisfied  by  paying  only 
the  execution,  and  B's  bid  w^as  in  ex- 
cess, and  was  paid  partly  in  a  draft 
drawn  by  A  on  himself  and  accepted 
by  the  sheriff,  it  was  held  that  A  was 
estopped  to  deny  the  validity  of  the 
sale ;  also  that  C,  a  purchaser  at  a  sec- 
ond execution  sale  under  the  same 
judgment,  could  not  prevail  against  the 
first  without  showing  that  the  draft 
had  not  been  paid.  Pope  v.  Daven- 
port, 52  Tex.  206. 

1.  E.  ^.,  a  description  :  "A  parcel  of 
land  containing  100  acres,  known  as 
the  Neill  McLean  homestead,  situate 
about  sixteen  miles  northwest  of  the 
town  of  Lockhart,"  was  held  to  be  so 
indefinite  as  to  render  void  the  sheriff's 
deed.  Wooters  v.  Arledge,  54  Tex. 
395- 

2.  A  sale  of  an  undivided  interest, 
where  the  defendant  estate  owned  the 
complete  title,  was  held  void.  Eber- 
stein  t'.  Oswalt,  47  Mich.  254,  But 
compare  dictum  in  Perkerson  v.  Over- 
by,  59  Ga.  414. 

3.  In  Ne-v  Tork^  a  sale  of  a  lease- 
hold interest  must  be  advertised  and 
conducted  as  a  sale  of  realty.  Mit- 
nacht  T'.  Cocks,  65  How.  Pr.  (N.  Y.) 
84. 

In  Indiana^  the  sheriff  must  distin- 
guish between  personalty  and  chattels 
real  (r.  .^.,  machinery  for  coal  min- 
ing)* w'hich  may  be  sold  at  the  door  of 
the  courthouse  and  out  of  view. 
Hvatt  V.  Vincennes  Nat.  Bank,  113  U. 
S.'4o8, 

4.  In  Kentucky^  a  sheriff's  omission 
to  mention  that  the  sale  was  subject 
to  a  certain  mortgage  was  held  to  ren- 
der him  liable  to  the  purchaser  to  the 


extent  of  the  injury.  Com.  r.  Dickin- 
son, 5  B.  Mon.  (Ky.)  506,  43  Am.  Dec 
139- 

In  Connecticut^  in  such  case,  the 
purchaser  can  recover  of  the  sheriff 
in  an  action  for  money  had  and  re- 
ceived. Bartholomew  'v,  Warner,  3a 
Conn.  98;  85  Am.  Dec.  251. 

In  Young  v,  Marshall,  8  Bing.  43, 
21  E.  C.  L.  215,  where  an  indemni- 
fied sheriff  sold,  without  notice  of  the 
creditor's  previous  act  of  bank- 
ruptcy, and  paid  the  money  over  to 
the  creditor,  the  court,  by  "f  indall.  C. 
1.,  said :  •*  Money  paid  over  on  an 
indemnify  may  be  said  not  to  be  paid 
over  at  all." 

A  sheriff,  who,  without  taking  the 
bond  of  indemnity  prescribed  by  the 
Kentucky  Code,  seized  and  sold  prop- 
erty, whereof  the  title  was  not  in  the 
execution  defendant,  was  held  liable 
to  the  real  owner  for  the  consequent 
injury.  Harrison  z\  Shanks,  13  Bush 
(Ky.)62o. 

Also  in  Minnesota^  it  was  similarlv 
adjudged  as  to  a  sheriffs  sale  of  a 
large  quantity  of  grain  against  the 
protest  of  the  real  owner.  HossfeWt 
V,  Dill,  28  Minn.  469. 

In  Louisiana^  upon  executive  sale, 
unless  the  sheriff  announces  after  read- 
ing the  mortgage  certificate,  that  tne 
purchaser  shall  have  the  right  to  re- 
tain the  amount  of  the  anterior  privi- 
leges', the  adjudication  of  sale  is  held 
to  be  a  "nullity."  But  in  Southern 
Mut.  Ins.  Co.  7'.  Pike.  33  La.  Ann.  823, 
the  court,  by  Bermudez,  C.  J.,  said: 
"  Such  nullity  is  not  absolute  but  onlj 
relative,  and  the  adjudication  is  sus- 
ceptible of  ratification."  The  sheriff, 
however,  need  not  announce  the 
amount  of  taxes  due  on  the  propertj 
offered.  Gusman  v.  Le  Blanc,  27  La- 
Ann.  280. 

In  Texas y  no  property  is  subject  to 
a  sale  under  the  i^end.  exp^  save  that 
to  which  a  specific  right  has  been  ac- 
quired by  the  levy  of  the  fi.  fn,  I5or- 
den  V.  ^lcRae,  46  Tex.  396.  "  But  fow 
pare  Borden  v.  Tillman,  39  Tex.  262. 
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immediate  change   of   possession.*     But   a   mandatory   statute 
thereon  must  be  complied  with.* 

d.  Order  of  Offering. — In  case  of  simultaneous  attachments, 
the  sheriff  may  sell  the  whole  property  at  once  and  divide  the 
proceeds  among  the  execution  creditors.*  He  should  arrange 
goods  in  such  lots  as,  in  his  best  discretion,  will  realize  the  most 
satisfactory  price.  The  rule  against  excessive  levies  applies  to 
sales  of  more  property  than  will  suffice  to  satisfy  the  execution.* 

An  execution  defendant  must  seasonably  make  known  his 
statutory  option  to  have  lands  sold  in  a  certain  order.^ 

2.  Rule  of  Inverse  Order. — It  is  a  rule  of  equity  that  if  there  are 
two  creditors,  and  two  funds  or  properties,  to  both  of  which  one 
creditor  can  resort,  but  the  other  only  to  one,  then  the  first  cred- 
itor must  first  resort  to  the  other  fund.®  This  rule  must  be  ap- 
plied where  the  levy  embraces  parcels,  subject  to  the  judgment 
lien,  conveyed  by  the  defendant  to  different  persons  at  different 
times ;  the  sheriff  must  sell  them  in  the  inverse  order  of  their 
alienation.''  If  no  one  bids,  then  he  must  offer  the  lot  or  parcel 
that  was  first  conveyed.®  So  also  where  it  includes  lots  sold  by 
the  debtor  on  some  of  which  the  purchase  money  was  fully  paid, 
and  on  others  but  partly;  he  must  first  sell  the  latter.® 


1.  Fitzpatrick  v.  Peabody,  51  Vt. 
195 ;  Wolcott  V.  Hamilton,  61  Vt.  79 ; 
Bisbing  v.  Third  Nat.  Bank,  93  Pa. 
St.  79;  39  Am.  Rep.  726;  Cornell  v. 
Levinson,  36  N.  J.  Eq.  647. 

A  confessed  a  judgment  in  favor  of 
B  to  secure  B  and  X.  B  became  the 
purchaser  of  chattels  sold  under  the 
execution  thereon.  B  left  them  with 
A  to  be  sold,  and  B  and  X  to  be  paid 
from  the  proceeds.  C  seized  the  chat- 
tels as  A's.  Held^  that  no  interest 
passed  under  C*s  levy.  Miller  v.  Irvine, 
94  Pa.  St  405. 

In  North  Carolina^  the  sheriff  must 
have  made  an  actual  seizure  of  chat- 
tels capable  thereof.  Perry  v.  Hardi- 
son,  99  N.  Car.  21. 

2.  E.  g.,  2  New  Tork  Rev.  Stat.  136, 
§  5;  Masten  v,  Webb,  19  Hun  (N.  Y.) 
172. 

8.  Wilson  V.  Blake,  53  Vt.305;  Geney 
V.  Maynard,  44  Mich.  578. 

4.  Where  the  sheriff  is  ordered  to 
sell  personal  property,  and  in  case  that 
prove  insufficient,  then  to  sell  real  es- 
tate, a  sale  of  the  latter  will  not  be 
upheld  without  proof  either  that  the 
former  was  sold,  or  that  the  execution 
plaintiff  gave  the  bond  on  condition 
of  which  giving  the  order  was 
granted.  Houston  v.  McClung,  8  W. 
Va.  135. 

A  sale  to  the  execution  creditor  of 
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parcels  of  land  in  addition  to  thos^ 
alreadpr  sold,  sufficient  to  satisfy  the 
writ,  IS  void.  Plummer  v.  Whitney, 
33  Minn.  427. 

In  absence  of  any  showing  that  land 
seized  under  several  executions  was 
capable  of  division,  it  was  held  that 
the  sheriff  might  properly  sell  under 
the  first  execution  without  parceling, 
although  there  was  an  attempted  sale 
under  the  others.  Ridenour  v,  Shide- 
ler,  5  111.  App.  i8o. 

Where  the  rents  and  profits  of  the 
land  have  been  offered  without  receiv- 
ing any  bid,  the  fee  simple  may  be 
sold.     Piel  V,  Watson,  44  Ind.  447. 

6.  Richey  v.  Merritt,  108  Ind.  347. 

Compare  Pearson  1),  Flanagan,  52 
Tex.  266. 

6.  I  Story's  Eq.  Jur.  (13th  ed.)  6^3. 
See,  also,  as  to  the  fund  primarily  liable, 
McCormick's  Appeal,  57  Pa.  St.  60 ;  98 
Am.  Dec.  191. 

7.  For  collation  of  authorities  (by 
States),  in  extenso^  see  Jones  on  Mort. 
(4th  ed.),  ^  1621. 

8.  Ritter  v.  Cost.  99  Ind.  80. 

9.  In  re  Wallace's  Estate,  2  Pittsb. 
(Pa.)  145. 

But  the  facts  that  a  third  person  in 
good  faith  bought  at  private  sale  from 
the  execution  defendant  one  of  the 
chattels  that  had  been  levied  on,  and 
paid  the  full  value,  and  that  the  sheriff 
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3.  Parceling. — It  is  an  equitable  rule  that  the  sheriff  must  sell 
articles  of  personalty  or  parcels  of  real  estate  separately,  unless 
it  is  clear  that  they  will  bring  more  if  offered  together.'  This 
principle  has,  in  many  States,  become  embodied  in  the  statute 
governing  foreclosure  sales  ;*  and  sheriff's  sales  are  adjudicated 
upon  as  in  the  same  category.  Sometimes  this  is  ordered  by  the 
court ;  sometimes  it  is  prescribed  by  special  equities,'  and  some- 
times it  is  required  by  the  terms  of  a  mortgage  or  trust  deed.* 

The  rule  is  often  indispensable  in  execution  sales  of  equities  of 
redemption.  Two  distinct  equities  in  different  parcels  under 
mortgages  to  different  persons  cannot  be  sold  together  on 
execution  against  the  mortgagor.^ 


sold  this  while  enough  of  the  other 
chattels  remained  to  satisfy  the  execu- 
tion, have  been  adjudged  to  raise  no 
equity  against  the  sheriff  or  purchaser, 
though  ^th  knew  of  the  private  sale. 
In  Be  vis  v.  Landis,  6  Jones  Eq.  (N. 
Car.)  312;  82  Am.  Dec.  418,  the  court, 
b/ Pearson,  C.J. ,  remarked  that  such 
interference  would  greatly  embarrass 
ofKcers  in  the  discharge  of  their  duties. 
One  man  will  say :  **  I  have  bought 
this  negro  and  forbid  your  selling  him, 
J;>ecause  the  other  property  is  sufficient." 
Another  will  say  :  "  I  have  bought  this 
negro,"  etc. 

1.  In  Rowley  v.  Brown,  i  Binn. 
(Pa.)  61,  where  there  were  three  tene- 
ments on  one  lot  of  ground,  the  court 
said :  ''  It  is  the  i»le  of  this  court  to 
disallow  in  every  case  ^  lumping  sale 
by  the  sheriff,  where,  from  the  distinct- 
ness of  the  items  of  property,  he  can 
make  distinct  sales.  It  is  essential  to 
justice  as  to  the  protection  of  unfortu- 
nate debtors,  that  this  should  be  the 
general  rule;  any  other  would  lead  to 
the  most  shameful  sacrifices  of  prop- 
erty. There  may  be  exceptions,  but 
the  purchaser  ipust  bring  himself  with- 
in them.'' 

And  this,  not  only  to  obtain  the 
largest  price  by  parting  with  the  small- 
est amount  of  property,  but  also  to  en- 
able the  execution  defendant  to  redeem, 
etc.  Winters  v.  Burford,  6  Coldw. 
(Tenn.)  328. 

And  the  fact  that  the  sale  of  all  the 
tracts  may  be  necessary  to  satisfy  the 
execution,  cannot  justify  the  sheriff  in 
selling  in  solido.  Gregory  v.  Purdue, 
32  Ind.  453. 

a.  "  If  the  mortgaged  premises  con- 
sist of  distinct  farms,  tracts,  or  lots 
not  occupied  as  one  parcel,  they  shall 
be  sold  separately  and  no  more  farms, 


tracts,  or  lots  shall  be  sold  than  shall 
be  necessary  to  satisfy  the  amount  due 
on  such  mortgage  at  the  date  of  the 
notice  of  sale,  with  interest  and  the 
costs  and  expenses  allowed  by  law; 
but  if  distinct  lots  be  occupied  as  one 
parcel,  they  may  be  sold  together." 
Michigan  Stat.  1882,  ^  8503. 

This  does  not  apply  to  two  lots 
fenced  and  used  as  one  parcel.  Yale 
V.  Stevenson,  58  Mich.  537. 

Such,  also,  is  the  Minnesota  Stat 
1891,  ^  5350.  Ne-tu  York^  Wisconsin, 
Dakota  and  Mississippi  have  similar 
statutory  provisions. 

Under  the  JVew  Tork  statute,  if  one 
interested  in  the  equity  of  redemption 
requests  a  sale  in  parcels,  and  offers 
in  good  faith  to  bid  the  amount  of  the 
mortgage  and  the  expenses,  the  mort- 
gagee should  not  sell  the  entire  prop- 
erty in  one  lot.  Ellsworth  v.  Lock- 
wood,  42  N.  Y.  89. 

8.  Jones,  Mort.  (4th  ed.),  §  1616. 

Otherwise,  in  Indiana^  in  absence 
of  such  request,  where  the  division 
into  parcels  was  not  made  until  after 
the  execution  of  the  mortgage;  so 
held,  as  to  an  auditor's  sale  under  a 
school -fund  mortgage.  Shannon  r. 
Hay,  106  Ind.  589. 

4.  Jones  on  Mort.  (4th  ed.),  §  1857. 

6.  And  this,  though  there  could  be 
no  beneficial  sales  of  the  equities  sep- 
arately because  of  the  option  of  the 
debtor  to  claim  his  homestead  from 
either,  and  the  equity  in  neither 
would  satisfy  the  debt  if  the  home- 
stead was  taken  out  of  it.  McCone  v. 
Courser,  64  N.  H.  506. 

After  A's  wife  had  mortgaged  cer- 
tain land  that  had  been  conveyed  to 
her,  it  was  again  mortgaged  in  a  sin- 
gle deed  to  B  with  another  parcel 
belonging  to  A,  who  then  conveyed 
the  equity  of  redemption  in  the  second 
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The  principle  also  applies  where  the  execution  defendant's 
interest  in  the  separate  lots  is  an  undivided  one.^ 

The  statutes  of  some  States 'provide  that  upon  a  levy  on  lots 
or  on  land  susceptible  of  division,  no  more  shall  be  offered  for 
sale  than  shall  be  necessary  to  satisfy  the  execution.*     In  a  few 


parcel  to  C.  The  equity  in  each  par- 
cel was  to  D  sold  separately  on  an 
execution  against  A.  In  D^s  action 
lor  possession,  it  was  held  that  this 
was  proper,  although  the  equities  had 
been  created  by  one  instrument;  A 
having  severed  his  interest.  North  v. 
Dearborn,  146  Mass.  17. 

1.  In  Bell  V.  Taylor,  14  Kan.  377, 
the  court,  by  Brewer,  J.,  said ;  **A  man 
who  owns  two-thirds  of  one  lot  might 
be  very  anxious  to  buy  the  other  third, 
if  he  could  buy  that  separately,  and  at 
the  same  time  be  very  unwilling  to 
buy  the  undivided  third  of  a  dozen 
other  lots  in  order  to  secure  the  third 
of  that  one." 

a.  The  Oregon  statute  ( Annot.  Laws, 
1887,  4  292)  directing  sale  **  separately 
or  otherwise  as  is  likely  to  bring  the 
highest  price,"  is  construed  to  leave  it 
to  the  sheriff's  discretioi^.  Bank  of 
British   Columbia  x).  Sage,  7  Oregon 

454- 

The  Missouri  statute,  ^  2368,  "  shall 
sell  only  so  much,"  etc.,  **and  if  sus- 
ceptible," etc.,  is  construed  to  be  di- 
rectory only.  Rector  v.  Hartt,  8  Mo. 
448 ;  41  Am.  Dec.  650.  So  held  where 
the  evidence  as  to  the  susceptibility  was 
contradictory.  Sheehan  v.  Stackhouse, 
10  Mo.  App.  469. 

But  where  a  lot  worth  $3,000,  and 
having  two  houses  fronting  on  different 
streets,  was  sold  at  $51,  for  a  street  as- 
sessment of  $8.55,  the  sale  was  set 
aside.     Gordon  v,  O'Neil,  96  Ma.  550. 

In  Tennessee,  the  title  papers  of  the 
execution  defendant  must  determine 
whether  the  land  shall  be  treated  as 
one  lot  or  as  several.  Ament  v.  Bren- 
nan,  i  Tenn.  Ch.  434.  But  in  a 
mortgage  or  trust  deed,  the  description 
is  not  always  conclusive  upon  the 
question  of  parceling.  Jones  Mort. 
(4th  ed.),  ^  1857.  If  the  parcels  are 
not  contiguous  nor  beneficial,  the  one 
to  the  other  in  the  uses  for  which  they 
are  respectively  adapted,  a  lump  sale  to 
the  execution  credUor,  at  an  inadequate 
price,  is  absolutely  void.  Mays  x\ 
Wherry,  58  Tenn.  133.  And  this, 
both  at  the  election  of  the  debtor  and 
as  to  judgment  creditors.  Cooke  v, 
Walter*^  3  Lea  (Tenn.)  116. 


The  Illinois  statute  requires  that 
real  or  personal  property,  **  if  suscep- 
tible of  division,  shall  be  sold  in  sepa- 
rate tracts,  lets  or  articles,  and  only  so 
much  as  is  necessary  to  satisfy  the  exe- 
cution and  costs."  Illinois  Rev.  Stat. 
1887,  p.  863,  $13.  This  is  construed  to 
import  that  in  case  of  a  levy  upon  a 
farm  composed  of  several  adjoining 
tracts,  the  sheriff  must  offer  first  the 
smallest  subdivision;  if  this  will  not 
sell,  then  another,  and  if  this  draws  no 
reasonable  bid,  then  offer  en  masse, 
Phelps  V,  Conover,  35  III.  312. 

In  Morris  v.  Robey,  73  III.  462.  the 
prior  pertinent  Illinois  decisions  are 
reviewed,  and  it  is  held  that  on  a  levy 
upon  several  lots,  if  the  first  one  offered 
receives  no  reasonable  bid,  a  second 
must  be  added ;  if  these  two  will  not 
sell,  then  a  third  one  be  added,  and  so 
on. 

A  sale  of  three  separate  tracts,  en 
masse,  after  offering  them  singly,  but 
not  offering  two  together,  was  set 
aside;  the  land  bringing  a  grossly  in- 
adequate price.  Cohen  v.  Menard,  31 
111.  App.  503 ;  Douthett  v.  Kettle,  104 
111.  356. 

So,  also,  a  mass  sale  of  720  acres 
lying  in  five  different  townships  and 
not  contiguous,  worth  $4,000,  for  $50.62. 
Day  V.  Graham,  6  111.  435. 

So,  also,  a  sale  entire  of  a  farm  of  544 
acres,  capable  of  division,  worth  $25,000. 
for  $704.     Bradley  v.  Luce,  99  III.  234. 

Even  after  a  lapseof  five  years  equitv 
set  aside  a  sale  en  masse  of  lots  wortK 
$8,000,  for  $65.38;  the  owner  being 
led  by  a  court  clerk's  memorandum  to 
believe  that  the  judgment  had  been 
paid.     Berry  v.  Lovi,  107  III.  612. 

The  like  statute  of  Indiana  (Rev. 
Stat.  1881,  ^  7(;6)  is  construed  simi- 
larly. Piel  V.  6rayer,  30  Ind.  332 ;  05 
Am.  Dec.  699;  Mugge  v,  Helgemeier,  81 
Ind.  120;  a  lump  sale  of  a  stock  of 
goods  at  one -fifth  of  their  value  was  set 
aside.  Brake  v,  Brownlee,  91  Ind.  3^9. 
In  Wright  v.  Mack,  95  Ind.  332,  the 
action  of  the  sheriff  in  selling  en  masse, 
may  be  conclusive  that  the  land  was 
not  susceptible  of  division.  Nelson  v. 
Bronnenburg,  81  Ind.  193. 

If  the  quantity  sold  be  not  excessive. 
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a  levy  needlessly  large  is  not  fatal. 
Drake  v.  Murphy,  43  Ind.  82. 

An  execution  was  returned  unsatis- 
fied, save  as  to  a  small  amount.  A  sec- 
ond  and  a  third  were  issued,  and  with- 
out demand  on  the  execution  defendant 
for  personalty,  an  eighty  acre  tract  of 
land  worth  $2,500  was  sold  in  solido  to 
the  execution  plaintiff  for  the  balance 
due,  namely,  $36.44.  No  demand  was 
made  for  the  deed  until  the  period  of 
redemption  had  expired.  Under  In- 
diana Rev.  Stat.  1876,  ^  444,  requir- 
ing the  sheriff  to  attempt  to  satisfy  the 
execution  out  of  available  personalty, 
before  resorting  to  realty,  it  was  held 
that  the  burden  was  on  the  grantee  to 
show  that  the  sale  was  not  fraudulent. 
Wright  v.  Dick,  116  Ind.  538.  But 
compare  Bardeus  v.  Huber,  45  Ind.  235. 
Of  course  after  the  sheriff  has  in  vain 
offered  the  parcels  separately,  he  may 
sell  them  together.  Nix  v.  Williams, 
no  Ind.  234. 

In  California^  when  the  land  levied 
on  is  in  "  several  known  lots  or  parcels, 
they  must  be  sold  separately ;  or  when 
a  portion  of  such  real  property  is 
claimed  by  a  third  person  and  he  re- 
quires it."  California  Code  Civ. 
Proc,  5  694. 

A  sale  en  masse  for  an  inadequate 
price,  without  first  offering  the  parcels 
separately,  was  set  aside;  Wallace,  C. 
J.,  however,  dissenting,  the  sale  being 
to  a  stranger.  Browne  v,  Ferrea,  51 
Cal.s54. 

After  the  redemption  period  has  ex- 

{)ired,  the  title  cannot  be  attacked  col- 
aterally  for  a  sale  in  mass.  Gregory  v, 
Bovier,  77  Cal.  121. 

The  California  statute  requiring 
the  sheriff  in  a  tax  sale  to  sell  only  the 
smallest  quantity  which  any  purchaser 
will  take  and  pay  the  judgment  and 
costs,  is  mandatory.  French  v.  Ed- 
wards, 13  Wall.  (U.  S.)  506. 

The  Nevada  law  is  like  that  of  Cal- 
ifornia,     Nevada    Gen.    Stat.    1885, 

*  3247- 

The  Minnesota  statute  requires  the 
sale  to  be  **in  such  parcels  as  are 
likely  to  bring  the  highest  price.'' 
Minnesota  Stat.  1891,  ^  4833.  This  is 
construed  to  be  directory  only,  Till- 
man V.  Jackson,  i  Minn.  183.  If  the 
owner  can  show  that  the  sale  in  gross 
was  at  a  sacrifice,  and  was  the  result  of 
actual  fraud,  the  court  will  relieve; 
otherwise,  not.  Lamberton  r.  Mer- 
chants' Nat.  Bank,  24  Minn.  288;  Swen- 
8on  V.  Halberg.  i  McCrary  (U.  S.)  96. 

Although  all  in  one  instrument  to 
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secure  seven  sums,  a  mortgage  sale  of 
seven  lots  for  a  gross  sum  was  held 
void.  Hull  V,  King,  38  Minn.  349.  Ad 
execution  sale  of  a  homestead  with 
other  lands  not  exempt,  as  one  parcel, 
w^as  held  void  as  to  the  whole.  Mohan 
V.  Smith,  30  Minn.  259. 

The  presumption  in  favor  of  the 
officer  having  performed  his  duty  and 
sold  the  lots  separately,  holds  in  tht& 
case  as  well  «s  another.  Egger^  v. 
Redwood,  50  Iowa  289.  See  Tov/a  Rev. 
Stat.  1888,  ^  4311,  note.  A  lump  sale 
to  the  execution  plaintiff  of  city  lots  ly- 
ing somewhat  remote  from  the  others, 
at  an  inadequate  price,  was  held  to  be 
voidable  as  to  those  remaining  in  his 
hands.  Williams  v.  Allison,  33  Iowa 
278.  A  special  execution  sale  of  240 
acres  in  a  body,  after  being  offered  in 
forty -acre  tracts  with  no  bids,  was  sus- 
tained, Burmeister  v.  Dewey,  27  Iowa 
468.  Objection  deferred  many  years 
comes  too  late  to  set  aside  a  sale  for 
want  of  parceling.  So  held  as  to 
eleven  years'  delay.  W^ood  f .  Young, 
38  Iowa  103.  Of  course,  after  the 
sheriff  has  in  vain  offered  the  parcels 
separately,  he  may  sell  them  en  masst, 
Lamb  v,  McConkey,  76  Iowa  47. 

In  Nebraska,  the  officer  must,  when 
required,  levy  and  sell  in  separate  par> 
eels,  **  when,  in  the  opinion  of  the  ap- 
praisers, the  same  may  be  divided 
without  material  injury."  Nebraska 
Comp.  Stat.  1889,  p.  922,  ^  50^.  In  case 
of  liens,  the  sale  must  be  Cor  not  less 
than  two -thirds  of  the  appraised  valne 
of  the  defendant's  interest,  unless  they 
equal  or  exceed  its  money  value,  ^  491  </. 
A  homestead  on  two  parcels  may  be 
sold  as  one.  Eaton  v,  Ryan,  5  Neb.  47. 
Where  the  buildings  on  one  of  the 
three  lots  mortgaged  extended  to  the 
two  others,  the  sale  was  adjudged  to  be 
properly  in  gross.  Craig  v,  Stephen- 
son, 15  Neb.  362. 

A  lump  sale  of  mining  claims  and  a 
tunnel  site  in  Colorado,  after  the 
claims  had  been  unsuccessfully  offered 
singly,  was  adjudged  proper.  White 
v.  Crow,  no  U.  S.  113. 

In  New  Jersey y  a  sherifTs  sale  of  the 
personal  property  of  a  horse  railroad 
company  en  masse,  and  at  a  distance, 
was  set  aside  at  the  instance  of  inter- 
ested parties.  Boylan  v.  Kelly,  36  N. 
J.  Eq.331. 

In  Rhode  Island^  a  sale  of  land  from 
the  side  of  a  lot — the  sold  and  the  un- 
sold parb  each  abutting  on  the  high- 
way— was  held  proper.  Howland  r. 
Pettey,  15  R.  I.  603. 
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the  statutes  provide  for  a  sale  in  prescribed  parcels,  at  the  owner's 
option.^ 

Whether  such  parcels  are  deducible  from  a  tract,  often  de- 
pends less  upon  any  printed  or  written  description  than  on  its 
actual  use  and  occupation.*  The  same  principles  apply  to  sher- 
iff's sales  of  personal  property.^  So,  also,  as  to  foreclosure  sales, 
and  the  sale  of  an  equity  of  redemption.*  In  some  instances, 
the  writ  itself  precludes  a  sale  of  the  land  as  a  whole.^ 

The  law  requiring  sheriffs  to  sell,  in  parcels,  land  levied  upon. 


In  a  sale  of  a  city  lot  whereon  tene- 
ments are  peculiarly  situated,  inade- 
quacy of  price  docs  not,  ipso  facto^ 
raise  a  presumption  that  the  sheriff  did 
not  fulfill  his  duty  to  learn  the  situation 
and  discriminate.  O'Donnell  v.  Lind- 
say, 39  N.  Y.  Super.  Ct.  523. 

Where  the  land  was  described  as 
two  lots,  and  the  dimensions  of  the 
whole  given,  leaving  those  of  each  to 
be  ascertained  from  a  map  referred  to 
it  was  held  that — the  execution  de- 
fendant not  acquiescing — a  sale  of 
both  as  one  parcel  should  be  set  aside. 
Mclntyrc  v,  Sanford,  9  Daly  (N.   Y.) 

31. 

An  appraisement  «nd.«ale  in  gross  of 
land  under  description,  "  lots  seven  and 
nine  in  block  thirteen,*'  was  set  aside  on 
motion  of  the  judgment  debtor.  John- 
son V.  Hovev,  9  Kan.  61. 

a.  The  Arkansas  statute  (Dig.  1884, 
4  3052),  requiring  division  at  the 
owner's  option,  into  lots  of  not  more 
than  forty  nor  less  than  twenty  acres, 
is  directory  only.  Feild  v,  Dortch,  34 
Ark.  399.  This  is  waived  if  he  is  pres- 
ent at  a  sale  of  the  whole  tract  in  a 
body,  and  neither  asks  for  a  division 
nor  objects.  Reynolds  v.  Tenant,  51 
Ark.  84. 

So,  also,  in  Texas^  if  it  appears  that 
no  greater  price  could  have  been  ob- 
tained hy  such  parceling.  Atcheson 
V.  Hutchison,  51  Tex.  223. 

In  Missouri^  the  fact  that  a  sheriffs 
tax  sale  of  land  was  not  by  the  smallest 
legal  subdivisions  thereof,  is  no  defense 
in  ejectment  by  the  purchaser.  Well- 
shear  V.  Kelley,  69  Mo.  343. 

%,  "  It  may  consist  of  parcels  known 
by  different  names  or  numbers ;  it  may 
have  formerly  been  the  property  of 
different  owners,  from  whom  the  de- 
fendant acquired  it  by  separate  pur- 
chases, and  yet  if  the  tracts  are  con- 
tiguous, he  may  have  so  improved  and 
occupied  them  as  to  unite  them  into 
one  tract.    If  so,  a  sale  of  the  tract,  by 
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its  original  parcels,  is  not  required,  and 
is  manifestly  improper."  Freeman, 
Ex.  (2d  ed.)  5  296. 

See  infray  this  title.  Conducting  the 
Sale — Mass  ing, 

5.  Sale  of  a  n^gress  and  her  child 
was  held  to  be  a  proper  exception  to 
the  rule  as  to  selling  in  parcels.  Law- 
rence V,  Speed,  a  Bibb  (Ky.)  401. 

A  lump  sale  of  300  shares  of  stock, 
worth  $20,000  for  $3,000,  upon  a  '*  snap 
notice,"  while  the  defendant's  attorney  , 
was  preparing  appeal  papers,  was  set 
aside.  American  Wine  Co,  v.  Scholer, 
85  Mo.  496. 

4.  A  common  incumbrance  creates 
no  reason  for  selling  lots  together. 
Baker  v,  Chester  Gas  Co.,  73  Pa.  St. 
116. 

After  a  release  of  a  portion  of  the 
mortgaged  premises,  if  the  remainder 
can  be  sold  in  distinct  parcels,  a  sale 
of  the  whole  together  is  void.  Durm 
r.  Fish,  46  Mich.  312.  But  neither  a 
party  who  has  waived  his  right  to  re- 
deem nor  the  mortgagee  can  object  that 
the  sale  was  not  made  in  parcels. 
Clark  V.  Stilson,  36  Mich.  482. 

If,  after  mortgaging  two  parcels  by 
one  deed,  the  mortgagor  conveys  his 
equity  of  redemption  in  each  parcel  to 
a  different  grantee,  he  thereby  so  far 
severs  his  interest  that  it  is  no  ground 
of  objection  that  his  interest  in  each 
parcel  is  levied  upon  and  sold  sepa- 
rately on  an  execution  against  him. 
He  is  not  aggrieved,  for  he  severed 
his  interest;  the  mortgagee  is  not 
injured,  for  the  debt  must  be  fully 
paid  before  he  can  be  compelled  to  re- 
lease any  parcel.  North  v.  Dearborn, 
146  Mass.  17. 

6.  Such  sale,  to  satisfy  the  aggregate 
debt  of  several  defendants,  would  pass 
no  title  under  an  execution  directing 
the  sheriff  to  make  a  particular  sum  out 
of  the  land  of  each.  Brown  v.  Duncan, 
132  111.  413. 


Conducting  the  Sale. 


SHERIFF'S  SALES. 


is  intended  for  the  benefit  of  the  execution  defendant,  and  such 
right  may  be  waived  by  him.* 

According  to  the  preponderance  of  the  later  decisions,  a  sale 
in  violation  of  the  requirement  to  offer  in  parcels  is  not  absolutely 
void  but  voidable  only.*  But  in  absence  of  extraordinary  cir- 
cumstances to  occasion  delay,  the  application  to  set  aside  there- 
for must  be  made  before  expiration  of  the  time  to  redeem.* 

4.  Kasnng. — In  some  cases  a  sale  by  separate  parcels  is  im- 
practicable ;  and  in  many  cases,  even  where  practicable,  it  would 
not  be  for  the  interest  of  the  parties.  It  then  becomes  the  duty 
of  the  sheriff  to  offer  and  sell  the   property  en   masse,^    This 


1.  Joyce  V,  First  Nat.  Bank,  62  Ind. 
188. 

2.  It  had  been  argued  that  the  sheriffs 
act — unlike  a  commissioner's  under  a 
decree  as  agent  of  the  court — ^being 
ministerial,  he  had  no  authority  to  sell 
more  than  necessary  to  satisfy  the  exe- 
cution; hence,  such  sale  was  void. 
Dawson  v,  Litsey,  10  Bush  (Ky.)  408. 

In  Indiana^  if  no  person  interested 
•  demands  a  division,  the  sale  is  valid, 
though  the  land  be  found  susceptible 
thereof.  West  i\  Cooper,  19  Ind.  i. 
A  Sale  without  division  is  voidable  only. 
Jones  V,  Kokomo  Bldg.  Assoc,  77  Ind. 
340;  Nelson  v,  Bronnenburg,  81  Ind. 
193;  Brake  r.  Brownlee,  91  Ind.  359. 
.  In  Pennsylvania^  the  earlier  decisions 
(Klopp  r.  Witmoyer,  43  Pa.  St.  219; 
82  Am.  Dec.  561,  etc.)  declared  them 
void,  but  the  later  voidable  only.  Smith 
v.  Meldren.  107  Pa.  St.  348. 

In  Michigan  they  have  been  declared 
void.  Udell  i\  Kahn,  31  Mich.  195. 
So,  also,  in  Tennessee.  Cooke  r.Walters, 
2  Lea  (Tenn.)  116. 

8.  Vigoureuz  v.  Murphy,  54  Cal. 
346;  Love  V,  Cherry,  24  Iowa  210; 
Raymond  z\  Holburn,  23  Wis.  57;  99 
Am.  Dec.  105. 

The  sherifTs  deed  cannot  be  collater- 
ally attacked  therefor.  Foley  r.  Kane, 
53  Iowa  64. 

4.  In  Michigan,  however,  it  has 
been  held  that  the  debtor  has  a  right 
to  have  the  parcels  so  sold  that  he 
may  redeem  any  one  without  being 
compelled  to  redeem  the  others;  ac- 
cordingly, if  they  cannot  be  sold  sepa- 
rately, they  must  not  be  sold  at  all. 
Udell  V,  Kahn,  31  Mich.  197. 

In  Furbush  v.  Greene,  108  Pa.  St. 
507,  the  court,  by  Gordon,  J.,  said : 
*'  These  goods  w^ere  sold  in  two  lots; 
in  one  was  the  machinery  of  the  estab- 
lishment, in  the  other,  a  quantity  of 
shawls,  some  in  cases,  and  others, 
perhaps    samples,     on    the    counters. 


Should  these  goods,  the  product  of  a 
large  manufacturing  establishment,  in 
a  commercial  city  like  this,  have  been 
sold  by  the  piece ;  auctioned  off  day  br 
day  to  the  rabble  which  might  happen 
to  drop  in  ?  Certainly  not;  for  no  bet- 
ter way  could  have  been  devised  for 
the  sacrifice  of  this  property." 

A  sale  in  bulk  of  the  personal  prop- 
ertv  in  a  large  hotel  for  $33,000,  was 
held  not  to  be  an  abuse  of  discretion. 
National  Bank  v.  Sprague,  20  N.  ].  £q. 

159. 

So,  also,  was  held  proper,  a  sale  in 
one  parcel,  of  two  lots  whereon  had 
been  erected  a  single  building  cover- 
ing one  of  them  and  a  small  part  of 
the  other.  Geney  r*.  Maynard,  44 
Mich.  578. 

So,  also,  a  sale  of  several  ditches, 
and  water  rights  appertaining  thereto, 
constituting  but  a  single  connected 
system  of  water  supply.  Gleason  v. 
Hill,  65  Cal.  17. 

A  homestead  in  two  parcels  mav  be 
sold  as  one.     Eaton  v.  Ryan,  5  Neb. 

47- 

The  fact  that  contiguous  tracts  were 
acquired  by  their  owner  at  different 
times  is  no  ground  for  their  bein^  sold 
separately.  Stephens  v.  Taylor,  6  Lea 
(Tenn.)  307.  But,  compare  Hammett 
V.  Farmer,  26  S.  Car.  566. 

Several  government  subdivisions, 
used  together  as  one  farm,  can  all  be 
sold  as  one.  Maxwell  v.  Newton,  65 
Wis.  261. 

Land  under  one  ownership,  but  di- 
vided by  stone  walls  into  six  lots,  was 
held  to  be  properly  sold  as  one  lot. 
Howland  v,  Pettey,  15.R.  I.  603. 

A  sale  of  a  central  portion  of  a  tract 
thereby  greatly  injuring  the  remainder, 
accompanied  with  other  circumstances^ 
indicating  fraud,  was  set  aside.   Parker 
V,  Glenn,  72  Ga.  637. 

A  bulk  sale  of  the  machinery  and  fix- 
tures of  an  oil  well,  was  held  not  to  be 
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AdYUiM  Bid. 


principle  has  especially  been  recognized  in  foreclosure  sales.* 
And  the  decree  will  direct  the  sale  so  to  be  made  as  to  prejudice 
little  as  possible,  parties  having  equities  subject  to  the  mortgage.* 
6.  Beopenuig  on  Advance  Bid. — In  England,  and  in  some  of  the 
States,  it  is  in  practice  to  allow,  on  motion,  in  arrest  of  confirma- 
tion, an  opening  of  the  biddings  by  reason  of  an  advance  bid 
having  been  made.* 


void.  Smith  v.  Meldren,  107  Pa.  St. 
348. 

It  is  only  on  the  ground  of  fraud, 
whereby  some  one  is  injured  that  a 
bulk  sale  will  be  set  aside.  Ross  v. 
Mead,  10  111.  171.  Especially  if  nobody 
requested  a  sale  in  parcels.  McMullen 
V.  Gable,  47  111.  67.  And  the  motion 
to  set  aside  must  be  made  by  a  party 
whose  rights  are  injured  by  the  mass- 
ing. Hicks  V.  Perry,  7  Mo.  346.  In 
absence  of  fraud,  a  general  creditor  of 
the  defendant  will  not  be  heard  to  com- 
plain. Yost  V.  Smith,  105  Pa.  St.  628; 
51  Am.  Rep.  219. 

Where  the  execution  creditor  was 
purchaser  at  a  lump  sale  of  a  quarter 
section  of  land,  it  was  set  aside  on 
motion;  the  court  taking  judicial  no- 
tice of  the  irregularity;  and  he  being 
presumed  to  have  retained  the  land, 
although  he  has  assigned  his  judgment, 
after  the  sale.  Meacham  v.  Sunder- 
land, 10  111.  App.  133. 

As  to  what  is  deemed  to  have  passed 
by  the  sale,  see  infra^  this  title,  Re- 
ttriciion  to  Defendant's  Interest, 

As  to  evidence  whether  a  sale  under 
two  executions  embraced  two  lots  or 
only  one,  see  Ditto  v,  Woodfill  (Ky. 
18^),  7  S.  W.  Rep.  542. 

1.  In  Olcott  V.  Bynum,  17  Wall.  (U. 
S.)  6a  (a^  to  a  mortgage  sale  of  14,000 
acres  under  a  power  to  sell  the  whole 
on  failure  to  pay  each  of  the  install- 
ments at  maturity),  the  court,  by 
Swayne,  J.,  said:  "If  enough  of  it  to 
satisfj'  the  amount  due  could  be  seg- 
regated and  sold  without  injury  to  the 
residue  it  would  have  been  the  duty  so 
to  sell.  .  .  .  But  it  has  upon  it 
water  power,  timber,  ores,  mills  and 
furnaces;  each  part  is  necessary  to 
every  other.  Dismemberment,  instead 
of  increasing,  would  have  lessened  the 
aggregate  value.*' 

So,  also,  as  to  a  sale  of  a  railway. 
Wilmer  v.  Atlanta,  etc.,  R.  Co.,  a 
•Woods  (U.  S.)  453.  Compare  Dunham 
V.  Cincinnati,  etc.,  R.  Co.,  i  Wall.  (U. 
S.)  254. 

So,  also,  as  to  parcels  used  together  as 


one  farm.  Anderson  v.  Austin,  34 
Barb.  (N.  Y.)  319;  Grover  v.  Fox,  36 
Mich.  461;  Craig  i;.  Stephens,  15  Neb. 
362. 

There  is  no  obligation  on  foreclos- 
ure to  sell  suburban  residence  property 
in  parcels,  in  order  to  obtain  a  greater 
price.  Cleaver  v.  Green,  107  111.  67. 
Or  unimproved  city  lots.  Abbott  v. 
Peck,  35  Minn.  499. 

Where  parcels  not  covered  by  the 
mortgage  w'ere  sold  with  a  parcel  cov- 
ered by  it,  as  one  tract,  and  for  a  gross 
sum,  it  was  held  that  this  did  not  avoid 
the  sale  .as  to  the  parcel  covered  by 
the  mortgage.      Bottineau  v.  ^tna  L. 


Itis.  Co.,  31  Minn.  125. 
628. 


2.  De   Forest  v.   Farley,  62   N.  Y. 


The  remedy  for  an  erroneous  fore- 
closure order  to  sell  in  parcels  is  by 
amendment  of  the  final  decree.  Hor- 
ner r.  Corning,  28  N.  J.  Eq.  254. 

In  American  L.  &  F.  Ins.  Co.  v, 
Ryerson,  6  N.J.  Eq.  488,  the  court,  by 
Halsted,  Ch.,  stated  that  although 
there  be  a  decree  for  the  sale  of  the 
whole  premises,  the  court  may,  in  its 
discretion,  regulate  execution  there- 
under, and  on  payment  of  some  install- 
ments, let  the  decree  remain  a  security 
for  subsequent  defaults,  if  they  occur. 
Citing  ]wdA  v.  Evans,  6  T.  R.  399. 

The  court  will  protect  junior  lien- 
holders  by  selling  entire,  although  the 
mortgage  describes  the  property  in 
separate  parcels.  Johnson  v,  Hamble- 
ton,  52  Md.  385.  So  held,  even  where 
the  premises  consisted  of  many  acres 
within  city  limits;  it  not  appearing 
that  speci^c  parcels  could  be  sold  for 
cash.  Gregory  v,  Campbell,  16  How. 
Pr.(N.  Y.)4i7. 

S.  In  England,  an  advance  bid  of 
£60  on  £430;  Bourn  v.  Bourn,  13 
Simons  189;  and  in  North  Carolina^  on 
one  of  ten  per  cent,  advance.  Dula  r. 
Seagle,  (^  N.  Car.  458. 

Sometimes  there  has  been  a  second 
opening  therefor.  Scott  v,  Nesbit,  3 
Bro.  C.  C.  475. 

In   some    States,   the  practice  rests 
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IX.  The  ttEXORAHDUX. — The  sheriff  can  consummate  no  valid 
sale  without  some  official  memorandum  or  return.  Whether  pre- 
scribed  by  a  statute  for  prevention  of  frauds  and  perjuries  or  not, 
it  is  evidently  his  duty  to  have  one  sufficient  to  meet  a  denial, 
in  case  any  party  should  resist  the  confirmation  of  the  sale.* 
According  to  the  preponderance  of  decisions,  his  indorsing  the 
return  upon  the  writ  is  a  sufficient  memorandum  to  satisfy  the 
Statute  of  Frauds.* 

In  those  States,  the  statutes  of  which  require  his  proceedings 
to  be  stated  in  the  return,  or  in  a  certificate  of  sale,  his  compli- 
ance therewith   gives   the   requisite   evidence.'      On   the  point 


entirely   within    the   discretion  of   the  sale.     Hyskill  v.  Givin,  7  S.  &  R.  (Pa.) 

court.     State  Bank  v.  Green,  11   Neb.  369;  26  Am.  Dec.  354;  Nichol  r.  Rid- 

303;  Wakeman  v.  Price,  3  N.  Y.  334;  167,5  Ycrg.  (Tenn.)  63;  Hand  r.  Grant, 

Dupuj  V.  Gorman,  9  Lea  (Tenn.)  144.  5  Smed.  &  M.  (Miss.)  508. 

In  Pennsylvania^  this  has  been  al-  In  Missouri^  a  sale  without  memo- 
lowed  upon  an  administrator's  report  randum,  though  within  the  Statute  of 
as  to  a  higher  offer.  Hays*  Appeal,  Frauds,  and  not  divesting  the  owner's 
51  Pa.  St.  58.  title,  is  not  v,oid;  the  deed  when  made 

In     West    Virg-inia^  this    was   per-  will  relate  back  and  take  effect  from 

mitted  in  a  commissioner's  sale  on  an  the  sale.     Alexander  v.  Merrj,  9  Mo. 

upset  bid  of  twenty  per  cent,  advance.  514. 

National   Bank   v.  Jarvis,  28  W.  Va.  In  Remington  v,  Linthicum,  14  Pet 

805.  (U.  S.)  92,  the  court,  bj  Taney,  C.  J. 

As    to    re-opening,  in   general,   see  (after  reviewing  pertinent  Maryland 

Lord    Eldon's    remarks  in    White    v.  decisions),  said  :     "  The    sale   by  the 

Wilson,  14  Ves,  151.     See,  also,  For-  marshal   being  within  the   Statute  of 

man  v.  Hunt,  3  Dana  (Ky.)  614;  and  Frauds,  must  be  proved  by  written  evi- 

Williamson  v.  Dale,  3  Johns.  Ch.  (N.  dence.    This  may  be  procured  before 

Y.)  292.  or  after  the  jury  are  sworn  in  the  trial 

1.  In  Smith  v,  Arnold,  5  Mason  (U.  of  ejectment." 

S.)  420— -  where  the  memorandum  of  an  8.  Even    if  a  sale  was  voidable  for 

administration  auction  sale  of  a  farm  non-compliance    with    the    Statute  of 

failed  to  state  the  price  and  material  Frauds,  a  subsequent  sufficient  ccrtifi- 

terms — the  court,  by  Story,  J.,  distin-  cateof  sale  renders  it  valid  as  to  persons 

guished  such  sales  from  chancery  sales,  who  have  not  acquired  any  intervening 

where  the  court's  own  superintendence  rights.  .  Elston  i\  Castor, "loi  Ind.  426; 

remedies  the  mischief  supposed  by  the  51  Am.  Rep.  754. 

Statute  of  Frauds.  In  Armstrong  v.   Vroman,  11  Minn. 

In  Blagden  r.  Bradbear  12  Ves.  472,  220;  88   Am.    Dec.  81,   the  court,  by 

the    court,    by    Grant,    M.    R.,    said:  Berry,  J.,  said:  "The  majority  of  the 

"  From  the  public  nature  of  a  sale  by  court  are  of  opinion,   that  the  proper 

auction,  it  does  not  follow  that   what  evidence  of  a  sale  of  real  estate  upon 

passes  there  must  be  matter  of  certainty ;  execution,  is  prescribed  by  statute  on 

so  far  from  it,  that  I  never  saw  more  con-  the  subject,  and  that  00  note  or  roemo- 

tradictory  swearing  than  in  those  cases  randum   other  than    the    certificate  of 

where  attempts  were  made  to  introduce  sale  is  required." 

evidence  of  what  was  said  or  done  dur-  In  National  F.  Ins.  Co.  t».  Loomis 

ing  the  course  of  the  sale.     ...     I  11  Paige  (N.  Y.)   431,  the  court,   by 

should    therefore    hesitate  to  say   the  Walworth,  Ch.,  after  observing  that  the 

policy  of  the  statute  does  not  extend  to  statute   (2  New  Tork  Rev.   Stat  135, 

such  sales."  ^  8)  only  requires  the  memorandum  to 

3.  This  rests  upon  the  principle  of  be  signed  by  the  party  acknowledging 

the   maxim,  omnia  prcesuntuntur  rite  the   sale,   remarked   tliat  the  master's 

esse  acta^  that  official  acts  must  be  pre-  report  is  a  sufficient  compliance, 

sumed  to  have  been  done  as  prescribed  In  Simonds  v,  Catlin,  2  Cat.  <  N.  Y.) 

by   the   statute    governing.    Thus  the  65,  the  court,  by  Kent,  Ch.,  (after  ani- 

return  is  prima  facie  evidence  of  the  madverting  upon    a  dictum  of  I-ord 

616 


SHERIFF'S  SALES. 


How  Soon. 


whether  or  not  his  omission  to  make  a  written  memorandum, 
even  if  bringing  the  case  within  the  Statute  of  Frauds,  inval- 
idates the  sale,  the  authorities  are  not  unanimous.* 

X.  BSBALE — 1.  How  Soon — a.  At  Law. — Upon  the  purchaser's 
failure  to  complete  his  purchase  it  is  the  duty  of  the  sheriff  to 
resell.  The  practice  therein  is  not  uniform.  Ordinarily,  on  his* 
acceptance  of  the  bid,  he  must  forthwith  demand  payment,  and 
in  default  thereof,  re-oflfer  before  departure  of  intended  bidders.* 


Hardwicke  in  .Attorney-Gen'l  v.  Day, 
I  Ves.  231,)  sajs:  "The  minute  pro- 
visions in  our  own  statute  regulating 
sale  on  execution,  and  even  the  facts  in 
the  case  before  us  [of  a  sale  by  a  deputy 
while  the  sheriff  was  on  his  deathbed, 
and  a  return  erroneously  made  in  the 
deputy's  own  name]  are  sufficient  to 
show  that  these  kinds  of  s'ales  are 
equally  within  the  danger  of  the  mis- 
chiefs which  the  act  sought  to  prevent. 
The  court  of  chancery  [in  Forster  v. 
Hale,  3  Ves.  696]  itself  has  latterly  ad- 
mitted that  it  had  gone  rather  too  far  in 
permitting  part  performance,  and  other 
circumstances,  to  take  cases  out  of  the 
Statute  of  Frauds." 

1.  In  Indiana^  a  sheriffs  testimony 
that  his  return  was  made  on  the  execu- 
tion "  immediately  after  '*  the  sale,  is  but 
a  statement  of  his  conclusion,  and,  in 
absence  of  deed  or  of  certificate  of  sale, 
is  not  sufficient,  in  connection  with  the 
return,  to  take  the  sale  out  of  the  Statute 
of  Frauds.  Gossard  v.  Ferguson,  54 
Ind.  519.  Compare  Chapman  v.  HaV- 
wood,  8  Blackf.  (Ind.)  82;  44  Am.  Dec. 

736. 

In  Kentucky,  a  memorandum  made 
on  a  separate  pi«ce  of  paper,  and  not 
embodied  in  the  return,  will  not  bind 
the  parties.  .  Linn  Boyd  Tobacco 
Warehouse    Co.  v,   Terrill,    13   Bush 

(Kv.)463. 

In  Pennsylvania^  a  sherifTs  sale  is 
not  adjudged  to  be  within  the  statute. 
In  Emley  f.  Drum,  36  Pa.  St.  123,  the 
court,  by  Read,  J ,  says :  "Jit  is  ac- 
knowledged that  if  there  had  been  a 
formal  return  by  the  sheriff  in  his 
own  name,  it  would  have  been  at  least 
frima  facie  evidence  of  a  sale;  and 
this  shows  that  a  judicial  sale,  with  us, 
is  not  within  the  Statute  of  Frauds, 
for  the  return  is  of  course  not  signed 
by  the  purchaser,  who  is  the  party  to 
be  charged." 

In  North  Carolina^  the  return  itself 
is  a  sufficient  memorandum.  In  Tate 
Ti.  Greenlee,  4  Dev.  (N.  Car.)  151,  the 
court,  by  Gaston,   }.    (upon   deciding 


that  an  execution  sale  is  not  within 
their  statute  of  1819,  which  declares 
parol  contracts  for  sale  of  land  or  of 
slaves  to  be  void),  argues  as  follows : 

"It  is  highly  improbable  that  the 
Legislature  intended  that  the  sheriff 
should  have  an  arbitrary  discretion  to 
make  a  title  or  not  to  make  a  title  to 
the  purchaser,  and,  if  he  be  *  the  party 
to  be  charged,'  he  must  have  this  dis- 
cretion, because  he  is  not  bound  to 
avail  himself  of  this  legal  objection, 
but  may,  like  every  party  sought  to  be 
charged,  waive  it  if  he  pleases.  Should 
he  refuse  to  make  title,  it  is  plain  that 
vast  confusion  must  arise.    .    .    . 

•*  If  the  Legislature  intended  to  vest 
the  sheriff  with  so  dangerous  a  power, 
it  would  have  laid  down  some  rule  by 
which  the  consequences  resulting  from 
its  exercise  would  be  defined,  instead 
of  leaving  them  to  be  inferred  by 
judicial  conjecture.  .  .  .  The  sher- 
iff cannot  claim  the  protection  of  this 
act  against  one  paying  the  price  of 
his  purchase  and  demanding  a  convey- 
ance, nor,  conversely,  can  the  pur- 
chaser set  up  the  statute  as  a  bar  to 
the  demand  of  the  sherifl[,  for  the  pur- 
chase money,  on  tendering  a  convey- . 
ance." 

2.  In  Louisiana^  it  has  been  held 
that  the  bid  may  be  disregarded  if  not 
paid  "  at  once."  Durnford  v.  Degruys, 
8  Martin  (La.)  223;  13  Am.  Dec. 
285. 

So,  also,  in  Nebraska^  if  he  elects  to 
resell  instead  of  suing  the  purchaser. 
Jones  V.  Null,  9  Neb.  254. 

In  Massachusetts^  a  reoffering  within 
twenty  minutes  was  sustained.  Wilson 
V.  Loring,  7  Mass.  392. 

In  Georgia,  a  resale  on  the  same 
day  within  legal  hours,  and  without 
readvertisement,  was  upheld.  Humph- 
rey i;.  McGill,  59  Ga.  649. 

In  Missouri,  even  a  resale  not  tak- 
ing place  immediately,  may  be  with- 
out readvertisement.  Illingworth  v. 
Miltenberger,  1 1  Mo.  80. 

In  South  Carolina,  the  vendue  act  of 
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The  restriction  of  the  sale  in  the  first  instance  to  the  period  of 

the  lien,  applies  also  to  resales.* 

In  some  States  resales  are  expressly  prescribed  by  statute.* 
b.  In  Chancery. — In  chancery  practice  and  under  some  codes 

the  purchaser  may  be  summoned  to  show  cause,  and  on  his  contin- 


1785  required  seven  days'  notice  of  re- 
sale. In  Minter  v.  Dent,  2  Bailey  (S. 
Car.)  291,  where  a  slave,  bid  off  for 
$300,  was  resold  on  the  next  day  for 
$173,  it  was  held  that  the  restriction 
did  not  apply  to  sheriff's  sales;  the 
court,  by  Harper,  J.,  observing  that,  as 
the  law  required  the  latter  to  take 
place  on  the  first  Monday  and  Tues- 
day of  every  month,  to  allow  a  week 
would,  in  effect,  be  allowing  a  month. 

In  Pennsylvania,  the  sheriff  need 
give  the  purchaser  only  a  gfeneral 
notice  of  the  resale,  without  specifying 
the  time  or  place.  Gaskell  x\  Morris, 
7  W.  &  S.  (Pa.)  33.  But  payment, 
unless  neglected  until  after  the  return 
must  be  demanded,  in  order  to  main- 
tenance of  an  action  for  the  conse- 
quent loss.  Vastine  v,.  Fury,  2  S.  & 
R.  (Pa.)  426. 

In  Missouri^  neglect  to  pay  is  not 
considered  tantamount  to  refusal  to 
pay;  and,  in  absence  of  actual  repudia- 
tion, the  sheriff  must  not  only  demand 
the  purchase  money  but  tender  a  deed 
before  making  a  resalf  of  realty.  Phil- 
lips v»  Goldman,  75  Mo.  686. 

So,  also,  in  Illinois,  Hill  v.  Hill,  58 
111.  239.  Moreover,  the  purchaser 
must  be  notified  that  he  will  be  held 
responsible  for  the  consequent  defi- 
ciency.     Maulding   v,  Steele,  105  111. 

.644- 

1.  See  supra,  this  title,  The  Time  of 
Sale. 

In  Settlemire  v,  Newsome,  10  Ore- 
gon 446,  in  deciding  that  land  sold  for 
less  than  the  debt  and  redeemed  by  a 
grantee  of  the  judgment  debtor,  might 
be  sold  a  second  time  for  the  balance 
—the  court,  by  Waldo,  J„  said  :  "  The 
execution  comes  as  a  power  to  seize 
the  debtor's  title  and  pass  it  to  the 
purchaser.  .  .  .  It  is  not  sufficient  to 
divest  the  lien  that  the  power  should 
be  partly  executed  by  an  inchoate 
sale.  '  The  sale  is  but  one  of  the  steps 
in  the  exercise  of  the  power." 

In  Massachusetts,  in  case  no  rights  of 
third  persons  have  intervened  after 
a  purchaser  has  made  a  deposit  but 
refused  to  complete  the  sale,  the  sheriff 
may,  after  notice,  resell  without  mak- 
ing   or    recording    another    seizure. 
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Croacher  v,  Oesting,  143  Mass.  195. 
And  where,  on  the  purchaser's  default 
the  sheriff,  without  return,  handed  the 
execution  back  to  the  creditor's  attor- 
ney who  elected  to  treat  the  sale  as  a 
nullity,  and  In  good  faith  indorsed  on 
the  execution  that  it  had  never  been, 
in  the  sheriff's  hands,  and  obtained  an 
alias  execution  whereunder  a  resale 
was  made,  it  was  held  valid.  Slater 
?'.  Lamb,  150  Mass.  239.  Compare 
Byrnes  y,  Morris,  53  Tex.  213 ;  and 
Maher  v.  .^tna  L.  Ins.  Co.,  116  Ind. 
486. 

2.  E,  g.,  in  Indiana :  "  Whenever 
the  purchaser  of  any  property  sold  on 
execution,  shall  fail  or  refuse  topajthe 
purchase  money,  he  shall  be  liable,  on 
motion,  to  be  made  by  the  sheriff  or 
the  execution  plaintiff  or  defendant  in 
the  proper  court,  five  days  being  given, 
to  judgment  for  the  amount  of  the 
purchase  money  and  damages  not  ex- 
ceeding ten  per  cent,  and  interest  with 
costs;  and  no  stay  of  execution  shall  be 
allowed  upon  the  judgment. 

"Or,  the  sheriff  may  re-expose  and  sell 
the  property  on  the  same  or  any  subse- 
quent day,  according  to  law;  and  if  the 
amount  bid  at  the  second  sale  shall  not 
equal  the  amount  bid  at  the  first  sale 
and  the  costs  of  the  second  sale,  the 
first  purchaser  shall  be  liable  for  the 
deficiency  and  damages  thereon  not 
exceeding  ten  per  cent,  and  interest  and 
costs,  to  be  recovered  by  a  like  notice 
and  motion.  In  case  he  sells  on  a  sub- 
sequent day  he  shall  readvertise  as  in 
other  cases."  Rev.  Stat.  1881,  §§  7^. 
761. 

See,  also,  Virginia  Code  1887,  §3592; 
West  Virginia  Rev.  Stat.  chap.  88, 
^  10. 

In  Neh>asha,  on  failure  of  sale  for 
want  of  bidders,  the  sheriff  must  make 
return  with  inventory,  and  the  plaintiff 
sue  out  an  alias  writ,  whereupon  the 
sheriff  readvertises  and  resells,  fit- 
brasha  Comp.  Stat.  1889,  p.  919,  k  49^- 

In  Ohio,  the  sheriff  may  resell  with- 
out making  return  or  obtaining  an 
order  of  court.    Bisbee  v.  Hall,  3  Ohio 

449- 

In  Lower  Canada,  whenever  two  re- 
sales on  false  bidding  have  taken  place, 
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ued  default,  a  resale  may  be  made.  If  the  terms  are  as  beneficial 
to  him  as  those  of  the  original  sale,  he  can  be  compelled  to  pay 
any  consequent  deficiency.*  Otherwise,  if  they  materially 
differ.* 

2.  SherifTs  Action  for  Deficiency. — The  loss  consequent  upon  a 
resale  may  be  recovered  of  the  defaulting  purchaser.*  Some 
statutes  provide  for  a  suit  therefor  by  the  officer  making  the 
sale.*  In  some  States  this  naturally  results  from  his  official  re- 
sponsibility.* In  order  to  such  recovery,  the  terms  of  the  new 
sale  must  not  vary  materially  from  those  of  the  original  sale  ;• 
nor  must  there  have  intervened  any  deterioration  of  the  title  of 
the  execution  defendant.'' 


the  court  may  order  every  bidder  to 
deposit  a  sum  equal  to  one-third  of  the 
debt.  Rev.  SUt.  P.  Quebec,  1888,  ^  5940. 

1.  Shinn  v.  Roberts,  20  N.  J.  L.  435 ; 
43  Am.  Dec,  633. 

a.  Riggs  V.  Pursell,  74  N.  Y.  370.     • 

In  Virginia  J  an  order  will  issue  to 
have  the  property  resold  to  pay  an  in- 
staHment  overdue  from  the  purchaser; 
and  this,  without  having,  to  resort  to 
collateral  securities  collectible  only  by 
suit.     Mosby  v.  Withers,  80  Va.  82. 

The  fact  that  the  purchaser  has  ob- 
tained a  conveyance  from  the  officer  is 
not  conclusive;  mistake  or  fraud  may 
be  shown  in  rebuttal.  Williams  v. 
Blakey,  76  Va.  254. 

In  Tennessee,  the  motion  may  be  ex 
parte,  and  at  any  time  before  confirma- 
tion the  purchaser  may  apply  to  the 
court  and  show  cause  for  relief  from 
the  order.  Still  r.  Boon,  5  Sneed 
(Tenn.)  380.  But  after  confirmation, 
payment  of  any  residue  must  be  com- 
pelled by  another  suit.  Van  Bibber  v. 
Sawyers,  10  Humph.  (Tenn.)  81. 

So,  also,  in  West  Virginia.  Glenn  r. 
Blackford,  23  W.  Va.  185. 

S.  See  Judicial  Sales,  vol.   12,  p. 

233- 

4.  In  Georgia,  as  to  the  sherifTs 
option,  see  Georgia  Code.  1882,  ^  3655; 
also  Barlow  v.  Toole,  80  Ga.  9. 

In  Missouri^  the  sheriff  maj'  recover 
the  amount  of  the  loss  by  motion. 
Missouri  Rev.  Stat.  1889,  ^  4946.  Com- 
pare Utah  Civ.  Proc,  Act  of  1884, 
^     578.      Nevada     Gen.     Stat.     1885, 

In  Nevada,  the  sheriff  may  so  pro- 
ceed against  an  execution  creditor  pur- 
chasing and  refusing  to  pay  the  fees. 
Sweeney  v,  Hawthorne,  6  Nev.  129. 

In  New  Jersey^  he  may  sue  therefor 
In  his  own  name,  even  in  case  of  a  fore- 
closure sale;   the  remedy  in  chancery 


is  not  exclusive.  Townshend  v.  Simon, 
38  N.  J.  L.  239. 

5.  E,  g.,  in  Pennsylvania;  Gaskell  v, 
Morris,  i  W.  &  S.  (Pa.)  32;  Freeman 
V.  Husband,  77  Pa.  St.  389. 

In  Tennessee,  if  there  is  a  deficiency 
on  resale,  the  sheriff  is  not  liable  to  the 
execution  defendant  for  failure  to  sue 
the  first  purchaser  therefor.  Rot>ert6 
r.  Westbrook,  i  Coldw.  (Tenn.)  115. 
Nor  can  the  execution  plaintiff  recover 
it  from  the  first  bidder.  Harvey  t'. 
Adams,  9  Lea  (Tenn.)  289. 

In  Mississippi,  the  sheriff  cannot 
recover  the  difference  of  price  without 
showing  that  he  has  been  rendered 
liable  therefor,  or  suffered  damage 
thereby.  Adams  v.  Griffin,  3  Smed.  & 
M.  (Miss.)  556. 

In  Missouri,  if  the  proceeds  of  the 
second  sale  satisfy  the  execution,  the 
sheriff  cannot  have  judgment  on  mo- 
tion against  the  first  purchaser.  Reed  v. 
Shepperd,  38  Mo.  463. 

6.  Supra,\h\Bl\t\e, Resale—In  Chanc- 
ery. On  the  same  ground  as  the  rule  that 
an  executor*s  resale  must  not  be  clogged 
with  terms  likely  to  lower  the  price; 
where  it  seems  that  if  the  conditions  of 
the  first  sale  were  for  security  by  bond 
and  mortgage,  an  addition  requiring 
that  the  bond  be  with  **  warrant  of  at- 
tornej','*  would  be  so  essential  a  vari- 
ance as  to  discharge  the  purchaser. 
Paul  V.  Shallcross,  2  Rawle  (Pa.)  326. 

7.  In  Hare  v.  Bedell,  98  Pa.  St.  485 
(where  the  debtor  had  meanwhile  con- 
veyed the  land  to  his  wife),  the  court, 
by'  Sterrett,  J.,  argued  that  the  inferior 
quality  of  title,  or  the  less  advantageous 
terms  would  effect  a  reduction,  and  we 
would  be  left  without  any  reliable 
standard  by  which  to  measure  the  loss. 
But  Mercur,  J.,  dissented  from  the  ap- 
plicability in  this  instance;  remarking 
that    there    was    amply    sufficient    to 
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3.  Plaintiff's  Bights  on  Beoffering. — The  sheriff,  although  in  one 
sense  the  trustee  of  the  execution  plaintifl,  derives  all  his  au- 
thority from  the  law ;  he  alone  is  responsible  for  the  legal  appro- 
priation of  the  proceeds  of  a  sale.  Accordingly  as  there  is  no 
privity  of  contract  between  an  execution  plaintiff  and  the  pur- 
chaser, the  former  cannot  sue  for  the  purchase  money.* 

At  the  request  of  the  execution  plaintiff,  the  sheriflf  may  keep 
the  sale  open,  in  order  to  resell,  if  the  bidder  does  not  make  good 
his  offer  *  A  foreclosure  sale  was  set  aside  where  the  officer  un- 
reasonably  refused  a  twenty-minute  adjournment.* 

XI.  Cebtifigate  of  Sale — 1.  Beqtdsites. — In  some  States  the 
sheriff  is  required  by  statute  to  give  the  purchaser  a  certificate 
of  the  sale,  and  to  cause  a  duplicate  to  be  registered.  Such  cer- 
tificate should  give  the  names  of  the  parties  to  the  suit,  the  dates 
of  the  judgment  and  sale,  the  description  of  the  property,  the 
amount  of  the  judgment  and  of  the  bid,  and  the  redemption 
time.  A  few  statutes  prescribe  that  it  state,  besides  the  consid- 
eration paid,  the  price  for  each  distinct  parcel.* 


amei}d  by,  and  the  parol  evidence 
should  have  been  received. 

1.  Adams  v,  Adams,  4  Watts  (Pa.) 
160;  Harvey  v,  Adams.  9  Lea  (Tenn.) 
2S9. 

In  New  2'ork^  in  an  action  for  a  false 
return,  it  has  been  held,  that  it  is  the 
duty  of  the  sheriff,  when  the  property 
is  struck  off,  to  demand  money,  and,  if 
this  is  not  paid,  to  resell ;  if  he  delivers 
the  pivoperty  and  takes  a  check,  this 
must  be  treated  as  money  in  his  hands, 
to  be  applied  on  the  execution.  Robin- 
son V.  Brennan,  90  N.  -Y.  208. 

In  Maryland,  where  the  sheriff,  with- 
out consent  of  A,  the  execution  plain- 
tiff, gave  B,  the  bidder,  ten  days'  indul- 
gence for  pay^ment  of  a  balance,  a  tem- 
porary injunction  on  the  resale,  there- 
upon advertised,  was  dissolved ;  A  not 
being  bound  by  the  credit  sale.  Har- 
desty  V.  Wilson,  2  Gill  (Md.)  481;  41 
Am.  Dec.  439. 

In  Wisconsin^  conversely,  it  has  been 
held  that  the  sheriff  had'  no  right  to 
disregard  a  bid  approved  by  the  execu- 
tion creditor's  attorney  and  resell, 
merely  because  the  bidder  had  not  on 
hand  cash  enough  to  pay  the  fees,  etc. 
Lane  v.  White,  12  Wis.  381. 

In  Missouri^  in  partition  proceedings, 
the  law  makes  the  sheriff  the  agent  of 
the  vendor,  with  no  power  to  abrogate 
the  sale  without  his  consent;  without 
this,  his  assumed  resale  would  afford 
no  defense  to  a  suit  for  specific  per- 
formance. Stewart  v.  Garvin,  33  Mo. 
103. 
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The  JVortk  Carolina  Code,  §  261— 
requiring  satisfaction  out  of  the  real 
property  "  belonging  to  the  debtor  od 
the  day' when  the  judgment  was  dock- 
eted"— has  been  construed  not  to  im- 
port that  a  second  writ  can  be  levied  on 
the  same  property  effectually  sold  under 
the  first;  it  must  be  upon  other  lands  of 
the  debtor.     Peebles  v.  Pate,  86  N.  Car. 

437- 

In  C/faAf  a  marshaPs  sale  of  two  lots, 
one  to  V  and  the  other  to  W,  was  set 
aside  by  the  court  upon  V's  refusal  to 
pay  and  the  non-acceptance  of  W*s  bid. 
On  resale,  P  was  the  highest  bidder  for 
the  V  lot.  The  marshal  made  no  at- 
tempt to  collect  the  excess  of  V*s  bid 
over  P's,  and  at  the  execution  defend- 
ant's request^  did  not  resell  the  W  lot, 
hut  accepted  her  tender  of  the  balance 
of  the  judgment •  remaining  over  P's 
bid,  and  gave  her  a  receipt  in  full, 
whereupon  she  mortgaged  the  W  lot 
P  refused  to  pay  his  bid.  It  was  held 
that  the  marshal  on  readvertising  both 
lots  for  sale,  was  properly  enjoined 
from  reselling  the  W  lot;  it  was  the 
execution  plaintiff's  duty  to  see  that  he 
resold  at  V's  risk.  Kershaw  v.  Dyer 
(Utah  1889),  21  Pac.  Rep.  1000. 

3.  Baring  v.  Moore,  5  Paig^e  (N;  Y.) 
48;  Isbell  V.  Kenyon,  33  Mich.  63. 

3.  Breese  v.  Busby,  13  How.  Pr.  (N. 
Y.)  485. 

4.  E.  g,  Neixj  Tork:  »»The  sheriff 
who  sells  real  property,  by  virtue  of 
an  execution,  must  make  out.  subscribe 
and    acknowledge    before  an  officer 
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These  statutes  are  merely  directory.^  Ordinarily  the  certificate 
should  be  acknowledged  like  a  deed.* 

2.  Effect. — Statutes  of  some  States  provide  that  the  certificate 
shall  pass  all  the  execution  defendant's  "right,  title  and  interest."* 


authorized  to  take  the  acknowledg- 
ment of  a  deed,  duplicate  certificates 
of  sale  containing:  i.  The  name  of 
each  purchaser  afid  the  time  when  the 
sale  was  made.  2.  A  particular  de- 
scription of  the  property  sold.  3.  The 
price  bid  for  each  distinct  parcel  sepa- 
rately sold.  4.  The  whole  consid- 
eration money  paid."  New  Tark 
Code,  §  1438.  (B^s  R.  S.  1889,  §  79,  p. 
1078.) 

The  whole  purchase  money  must  be 
recited.  Mascraft  v.  Van  Antwerp,  3 
Cow.  (N.  Y.)  334.  But  a  recital  of  the 
sale  is  not  prima  facie  evidence  of  is- 
suance of  execution,  the  statute  not 
prescribing  it.  Goldman  r.  Kennedy, 
49  Hun  (N.  Y.)  157. 

The  Wisconsin  statute  requires  the 
certificate  also  to  state  "  the  time  when 
such  sale  will  become  absolute." 
Wisconsin  Annot.  Stat.  1889,  §  3000. 

The  Indiana  statute  requires  it  also 
to  state  **the  estate  therein  sold, 
whether  in  fee  for  life  or  for  years." 
Indiana  Rev.  Stat.  1881,  §  766. 

In  Illinois^  "  the  time  when  the  pur- 
chaser will  be  entitled  to  a  deed  unless 
the  premises  shall  be  redeemed." 
Illinois  Rev.  Stat.  1887,  p.  864,  §  16. 
It  is  a  void  act  to  give  the  certificate 
to  another  than  the  one  shown  by  the 
return  to  be  the  purchaser.  Dicker- 
man  V,  Burgess,  20  111.  266. 

In  California^  "when  subject  to 
redemption,  it  must  be  so  stated;"  also, 
when  the  judgment  is  for  a  specified 
kind,  etc.,  "the  kind  of  money  or  cur- 
rency in  which  such  redemption  may 
be  made."  California  Code  Civ.  Proc 
1885,  §  700.  Compare  Montana  Comp. 
Stat.  1887.  p.  151,  %  351. 

In  Michigan^  the  officer  **  shall  make 
and  subscribe  as  many  certificates  as 
shall  be  necessary,  of  such  sale,"  and 
shall  indorse  on  each  "  the  rate  of  in- 
terest 'borne  by  the  judgment." 
Michigan  Annot.  Stat.  1882,  §  6117. 

In  Minnesota^  "  a  description  of  the 
judgment,  execution,  decree  or  order." 
Minnesota  Stat.  1891,  §  4936. 

The  Tennessee  statute  also  pre- 
scribes the  contents.  Tennessee  Code 
1884,  §  3766. 

In  Upper  Canada,  the  whole  form 
of  the  sberifFs  certificate  upon  sale  of 
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an  equity  of  redemption  is  prescribed. 
Ontario  Rev.  Stat.  1887,  p.  736,  §,  23. 

1.  Jackson  v.  Young,  5  Cow.  (N.  Y.) 
269;  15  Am.  Dec.  473. 

"  The  statute  imposes  a  strict  duty 
upon  the  sheriff,  a  failure  to  perform 
which  would  subject  him  to  any  costs 
or  expenses  necessary  to  compel  his 
performance.  His  neglect  would  not 
invalidate  the  proceedings  between 
the  parties,  nor  prejudice  the  rights  of 
the  purchaser."  O'Brien  v,  Hasha- 
gen,  20  Hun  (N.  Y.)  564. 

As  in  case  of  a  deed,  a*  misdescrip- 
tion, in  the  certificate  of  sale,  of  the 
execution,  is  not  fatal  if  the  execution 
is  fairly  identified*.  Bartleson  v. 
Thompson,  30  Minn.  161.  Nor  an  ex- 
plainable variance  between  the  de- 
scription in  the  certificate  and  that  in 
the  deed.  Holman  v.  Gill,  107  111. 
467.  Nor  one  between  the  certificate 
and  an  abstract  of  the  judgment  as  to 
the  amount.  Chicago  Dock,  etc.,  Co. 
V,  Kinzie,  93  111.  415.  Nor  a  clerical 
error,  "  township  "  instead  of  "  town." 
Herrick  v.  Merrill,  37  Minn.  350. 

2.  But  the  copy  filed  with  the  regis- 
ter is  evidence  without  the  sheriffs 
acknowledgment.  Knowlton  v.  Ray, 
4  Wis.  288;  Foorman  v.  Wallace,  75 
Cal.  552. 

3.  "Such  certificate,  so  proved  or 
acknowledged  and  recorded,  shall, 
upon  expiration  of  the  time  for  re- 
demption, operate  as  a  conveyance  to 
the  purchaser  or  his  assignee,  of  all 
the  right,  title,  and  interest  of  the  per- 
son whose  property  is  sold  in  and  to 
the  same,  at  the  date  of  the  lien  upon 
which  the  property  was  sold,  without 
any  other  conveyance  whatever." 
Minnesota  Stat.  1891,  §  4937. 

In  case  of  a  levy  upon  land  held  by  a 
debtor  under  a  subsisting  contract  of 
sale,  his  interest  will  therefore  pass 
without  being  specified.  Reynolds  v. 
Fleming,  43  Minn.  513. 

In  New  Tork,  a  recital  in  the  cer- 
tificate, after  a  general  description, 
that  it  was  "embracing  all  of  said 
lands  of  said  A,  but  the  widow's  thirds, 
which  the  law  gives  according  to  law" 
was  held  superfluous,  and  simply  de- 
claring that  the  sale  did  not  interfere 
with  her  enjoyment  of  her  dower;  all 
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Otherwise,  the  certificate  confers  on  the  holder  no  title  to  the 
land.» 

8.  Becording. — Where  statutes  require  such  certificate  they  also 
make  it  the  sheriff's  duty  to  cause  a  duplicate  to  be  registered  * 
The  ordinary  rules  of  consequent  notice  to  third  parties  apply.' 

4.  Amendments. — The  certificate  may  be  amended  by  order  of 
court.* 

5.  ^ Aflsignments. — In  some  States  the  rights  of  an  assignee  of 
the  certificate  are  indicated  by  statute.* 


A's   right,   title  and    interest   passed. 
Holman  v,  Holman,  66  Barb.  (N.  Y.) 

315- 

In  Indiana^  where  there  had  been 
no  valid  memorandum  of  sale,  it  was 
held  that  the  effect  of  a  tender  of  the 
amount  of  the  execution,  made  by  a 
grantor  of  the  debtor,  could  not  be 
avoided  bj  a  subsequent  execution  of  a 
certificate  of  purchase.  Ruckle  y. 
Barbour,  48  Ind.-274. 

1.  "  No  title  or  interest  in  the  land.'* 
Huftalin  v.  Misner,  70  111.  55.  It  will 
not  disturb  the  execution  defendant's 
possession  until  after  the  redemption 
period  and  the  sherifTs  conveyance 
of  title.  Curtis  v,  Swearingen,  i  111. 
x6o. 

Failure  to  make  the  deed  within 
the  five  years  after  the  redemption 
period  has  expired  annuls  also  the 
certificate.  Ryhinerv.  Frank,  105  111. 
336. 

a.  £.^.,  in  New  Tork:  "  The  sheriff 
must  within  ten  days  after  the  sale, 
file  one  of  the  duplicate  certificates 
in  the  office  of  the  clerk  of  the 
county  and  deliver  another  to  the  pur- 
chaser." .  .  .  New  Tork  Code, 
§  1439.  If  the  clerk  fail  to  record  it,  it 
w^ill  be  void  as  against  subsequent  pur- 
chasers whose  conveyance  was  re- 
corded sooner  than  was  the  shcrifPs 
deed.  Bowers  v.  Arnoux,  33  N.  Y. 
Super.  Ct.  530. 

In  Indiana^  the  clerk  of  the  circuit 
court  must  record  the  duplicate  in  the 
lis  pendens  record.  Indiana  Rev. 
Stat.,  1881,  §  766. 

In  Minnesota^  if  the  sheriff  should 
die  without  giving  a  certificate,  the 
purchaser  could  perfect  the  evidence 
aliunde »  Barnes  v.  Kerlinger,  Minn. 
82. 

3.  In  Michigan^  the  sheriff's  neglect 
to  file  the  certificate  within  the  ten 
days  prescribed  by  Michigan  Comp. 
Laws,  §  4638,  does  not  affect  the  pur- 
chaser's title,  unless  the  execution 
debtor  or  innocent  third  parties  have 


been  thereby  misled  to  their  prejudice. 
Taylor  z\  Gladwin,  40  Mich.  232.  The 
Michigan  act  of  1875,  §  i23»  makes  the 
recording  of  the  certificate  constructive 
notice  to  subsequent  purchasers;  and, 
in  ejectment  this  imposes  on  them  the 
burden  of  proving  themselves  to  be,  or 
to  derive  title  from  bona  fide  purchas- 
ers. Atwood  T'.  Bearss,  45  Mich.  469. 
So  also  in  California.  Foorman  r. 
Wallace,  75  CaL  552. 

4.  E,  g.^  to  insert  an  omitted  parcel 
of  land.  Smith  v,  Hudson,  i  Cow.  (X. 
Y.)  430}  To  identify  an  execution 
where  the  plaintiff  in  another  had  died. 
Gansevoort  v,  Gilliland,  i  Cow.  (N. 
Y.)  218.  To  strike  out  a  lot  to  which 
the  execution  defendant  had  merely  an 
equitable  title.  Richards  v,  Varnum, 
8  How.  Pr.  (N.  Y.)  79.  To  state  the 
price  and  the  purchaser's  name;  and 
this,  after  the  expiration  of  the  sheriffs 
official  term.  Bixby  v,  Rowe,  2  Mich. 
N.  P.  152. 

It  seems  that  an  inherently  insuf- 
ficient description  could  not  be  helped 
out  by  evidence  of  extrinsic  facts  show- 
ing what  property  the  sheriff  intended 
to  sell.  Herrick  v.  Morrill,  37  Minn. 
250. 

5.  That  of  Indiana  provides  that  the 
certificate  shall  be  assignable  by  in- 
dorsement, and  the  assignment,  duly 
acknowledged,  be  similarly  recorded, 
at  request  of  the  assignee.  Indiana 
Rev.  Stat.,  1881,  §  766. 

In  case  of  non- redemption,  the 
holder  may  make  a  valid  assignment 
after  the  year  has  expired.  Maddux  v, 
Watkins,  88  Ind.  74.  CompareH^ssei- 
man  v,  Lowe,  70  Ind.  414.  The  as- 
signee on  receiving  a  deed  is  in  legal 
effect  the  purchaser  at  the  sale. 
Turner  v.  First  Nat.  Bank,  78  Ind.  19. 

A  purchaser  from  the  purchaser 
cannot  be  bound  by  any*  agreement  or 
trust  between  his  vendor  and  the  exe- 
cution defendant,  whereof  he  had  no 
notice.  Parmlee  v,  Sloan,  37  Ind. 
469. 
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XU  DiflPOflALOTTHBPBOCBBDS — 1.  As Between BiyalJndgments.— 
Ordinarily,  the  purchaser  at  an  execution  sale  on  a  junior  judg- 
ment, takes  the  property  subject  to  the  lien  of  a  senior  judgment. 
And  the  junior  judgment  creditor  is  entitled  to  the  proceeds, 
the  senior  judgment  creditor  being  confined  to  his  ^ien  on  the 
property.^  But  in  those  States  where  the  sale  transfers  the 
title  to  the  property  regardless  both  of  senior  and  of  junior  liens, 


An  assignee  without  recourse  was 
held  not  entitled  to  recover  from  the 
purchaser  merely  for  an  irregularity — 
e.  £r,^  omission  from  the  summons, 
whicti,  in  absence  of  fraud  or  conceal- 
ment, did  not  avoid  the  judgment. 
Martin  v.  Cole,  38  Ind.  379. 

In  New  Tork^  the  assignee  is  not 
entitled  to  a  conveyance  until  he  has 
filed  the  assignment  as  required  by  the 
law  of  1835.  People  v.  Ransom,  2  N. 
Y.  490.  But  after  receiving  the 
sherifTs  deed,  an  omission  to  file  the  as- 
signment will  not  affect  his  title. 
Phillips  t\  Shiffer,   7   Lans.   (N.   Y.) 

347* 

In  California^  one  taking  an  assign- 
ment of  the  certificate  as  security 
against  his  liability  for  debts  of  the 
judgment  debtor,  agreeing  to  oancel 
the  same  when  the  debts  are  paid  and 
his  liability  discharged,  ceases  on  their 
payment  to  have  any  interest  in  the 
certificate,  and  if  he  obtains  a  sheriff's 
deed,  neither  he  nor  his  assignee  with 
notice  acquires  any  title  to  the  land. 
Baber  t'.  McLellan,  30  Cal.  135. 

1.  Commercial  Bank  v.  Yazoo  Co., 
6  How.  (Miss.)  «o,  «5;  Calmes  v. 
Ford,  6  Smed.  &  M.  (Miss.)  190;  An- 
drews V,  Wilkes,  6  Smed.  &  M.  (Miss.) 
554;  Hanauer  v.  Casey,  26  Ark.  352; 
'Worsley  v.  Bryan,  86  N.  Car.  343; 
Love  V,  Williams,  4  Fla.  126; 
Walker  v.  Anderson,  31  Tex.  646. 
Sec  Executions,  vol.  7,  p.  158. 
As  between  attaching  creditors,  those 
only  who  have  reduced  their  claims  to 
judgments  will  be  heard,  though  others, 
who  have  not,  have  older  attachments. 
**A  judgment  is  necessary  to  give  effect 
to  the  attachment  lien.  By  possibility 
on  a  trial,  the  defendant  in  the  attach- 
ment may  defeat  a  recovery,  and  put  an 
end  to  the  attachment  lien.  It  is  wholly 
incomplete  and  imperfect  until  judg- 
ment; and  none  but  judgment  creditors 
can  be  regarded.'*  Edwards  v.  Toomer, 
14  Smed.  &  M.  (Miss.)  75. 

A  judgment  and  execution  of  A 
against  B  bore  the  same  date  as  those 
of  C  against  6  and  D,  late  copartners. 


and  under  A*s  the  sheriff  sold  a  house 
and  lot,  the  property  of  B.  It  was  held 
that  A  was  entitled'  to  the  whole  pro- 
ceeds of  the  sale.  Roberts  v,  Roberts 
8  Rich.  (S.  Car.)  115. 

Where  a  non-negotiable  note  had 
been  transferred  verbally  by  the  payee, 
and  sued  on  in  his  name,'for  the  holder's 
benefit,  it  was  held  that,  in  the  disposal 
of  proceeds,  the  holder  took  preference  to 
the  payee's  judgment  creditors;  and  his 
right  could  be  enforced  on  motion  for  a 
rule  against  the  sheriff.  Ex  farte 
Cark,  Dudley  (S.  Car.)  in. 

In  Mississippi^  when  judgments  on 
the  same  day  and  in  the  same  court 
have  been  rendered  against  the  same 
defendant  in  favor  of  different  plaintiffs, 
and  afterwards  been  enrolled  on  the 
same  day  in  the  order  in  which  they 
were  rendered,  the  one  first  entered  on 
the  judgment  roll  is  entitled  to  be  first 
satisfied  out  of  the  proceeds  of  a  sale 
made  under  executions  issued  upon  all 
the  judgments.  Reed  v.  Haviland,  38 
Miss.  323. 

Where  A's  judgment  against  C  was 
of  the  same  datd  as  B's  against  C,  and 
the  executions  were  levied  simul- 
taneously, and  A  gave  the  sheriff  in- 
demnity, but  B  refused,  it  was  held  that 
A  was  entitled  to  prioritj'.  Townsend 
V,  Henry,  26  Miss.  203.  But  compare 
Girard  Bank  v.  Philadelphia,  etc,  R. 
Co.,  2  Miles  (Pa.)  447. 

A,  B,  and  C  where  successive  judg- 
ment creditors  of  D,  whose  land  was 
sold  under  A's  and  C's  executions  to 
C,  who  paid  enough  of  his  bid  to  satisfy 
A's  judgment,  and  directed  the  sheriff 
to  credit  the  remainder  on  his  own 
execution,  which  he  did,  but  returned  the 
execution  unsatisfied,  stating  that  C  had 
failed  to  pay  the  balance  of  his  bid, 
wherefore  the  sale  was  void.  B  purchased 
under  his  execution  and  brought  a  bill  to 
enjoin  conveyance  to  C.  Held^  that  B 
need  not  tender  the  amount  paid  to 
satisfy  A's  judgment;  the  fund  should 
have  been  applied  in  the  order  of  the 
dates  of  the  judgments.  Carnahan  v. 
Yerkes,  87  Ind.(^. 
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the  senior  lienholders  must  first  be  paid  out  of  the  proceeds.* 
Liens  are  determined  as  they  existed  at  the  date  of  the  sale  * 

2.  As  Between  Bival  Ezecntio&B. — When  one  execution  has  been 
levied,  and  before  the  sale  another,  regularly  issued  on  an  older 
judgmen't,,comcs  to  the  sheriff's  hands,  the  senior  judgment  cred- 
itor  is  entitled  to  the  proceeds.*    Otherwise,  in  case  of  irregu- 


1.  Foulke  V,  Millard,  io8  Pa.  St.  230. 
Vickory  v.  Vickory,  i  Harr.  (Del.) 
193;  Dowdell  V.  Neal,  xo  Ga.  148; 
Woodley  v.  Gilliam,  67  N.  Car,  237. 
But  (as  to  the  law  before  the  North 
Carolina  Code)  see  Isler  v.  Moore,  67 
N.  Car.  74. 

Where  A*8  judgment  against  B  and 
C  was  entered  on  the  same  day  as 
one  in  favor  of  B  against  C,  and  B's 
land  was  sold  under  the  former,  it  was 
held  that  B  could  claim  no  part  of  the 
proceeds  as  against  A.  Vierheller's 
Appeal,  24  Pa.  St.    105;  63   Am.   Dec. 

365- 

Where  an  execution  has  issued 
against  land  the  terre-tenant  of  which, 
erroneously  believing  the  judgment  to 
be  a  lien  thereon,  has  paid  the  amount 
of  the  execution  to  the  officer,  he  can- 
not recover  it  back;  it  must  go  to  the 
execution  plaintiff.  Boas  t/.  Updegrove, 
5  Pa.  St.  516;  47  Am.  Dec.  425. 

A  grantee  from  the  execution  defend- 
ant anterior  to  the  judgment,  having 
recourse  on  the  purchaser,  is  not  enti- 
tled to  the  proceeds  of  the  sale  in 
preference  to  the  plaintiff.  Helfrich's 
Appeal,  15  Pa.  St.  382, 

2.  Douglass'  Appeal,  48  Pa.  St.  223. 
One  to  whom  the  defendant  had  con- 
veyed after  inception  of  the  lien  and 
before  the  sale,  is  entitled  to  the  surplus, 
in  absence  of  paramount  liens.  Everv 
v.  Edgerton,  7  Wend.  (N.  Y.)  259. 

Under  the  Georgia  act  of  1829, 
regulating  assignments  of  judgments, 
the  holder  of  an  execution  which  has 
been  twice  transferred  is  subrogated  to 
the  original  plaintiff  in  the  distribution 
of  the  proceeds.  Price  v,  Bradford,  5 
Ga.  364. 

In  Pennsylvania^  in  distribution  of 
the  proceeds  of  a  sheriff's  sale  of  the 
land  taken  by  a  cognizor,  the  widow's 
administrator  and  the  heirs  were  held 
to  be  entitled  to  the  portion  of  the 
valuation  due  at  her  death  in  preference 
to  the  holders  of  a  judgment  obtained 
against  the  cognizor,  a^er  the  date  of 
the  recognizance.  Riddle's  Appeal,  37 
Pa.  St.  177. 

In  Delaware^  where  a  judgment  and 
execution  were    obtained  in  fraud  of 
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creditors,  it  was  held  that  a  subsequent 
and  bona  fide  judgment  creditor  was 
entitled  to  the  proceeds  of  the  sale. 
Taggart  v.  Phillips,  5  Del.  Ch.  237. 

S.  Bagby  r.  Reeves,  20  Ala.  427; 
Lawson  v,  Jordan,  19  Ark.  297;  70 
Am.  Dec.  596 ;  Thompson  t\  McCordel, 
27  Ga.  273 ;  State  r.  Salyers,  19  Ind. 
432 ;  Brown  r.  Hamlin,  23  Miss.  392 ; 
Barker  v.  Gates,  i  How.  Pr.  (N.  Y.) 
77;  Dunii  V.  Nichols,  63  N.  Car.  107; 
Cooper  V.  Scott,  2  McMull.  (S.  Car.) 
X50;  Watmough  v,  Francis,  7  Pa. 
St.  206.  See  Executions,  vol.7,  P- 
158. 

In  Florida^  when  the  sheriff  exe- 
cutes first  the  writ  last  delivered,  he 
must  pay  over  the  money  to  the  plain- 
tiff undfer  whose  writ  the  sale  wis 
made.  The  other  has  a  remedy 
against  the  sheriff,  in  an  action  on  the 
case.    Love  v.  Williams,  4  Fla.  126. 

In  Kentucky^  a  sheriff  is  bound  first 
to  pay  off  the  execution  first  received 
by  any  one  deputy,  though  a  junior 
execution  is  first  levied  and  a  sale 
made  thereunder.  Million  v.  Com^  i 
B.  Mon.  (Ky.)  310.  Similarly  in  JVVw 
yersey,  Mushback  r.  Ryerson,  11 
•k.  J.  Eq.  346. 

In  Kansas^  aL&  to  the  rights  of  rival 
execution  claimants,  see  the  compli- 
cated case  Jones  S.  &  Paper  Co.  r. 
Hentig,  29  Kan.  75. 

In  Pennsylvania^  proceeds  of  sale  of 
personal  property  levied  on  and  sold 
on  three  writs  of  fi.  fa,  must  be  ap- 
propriated to  the  first  that  came  to 
the  sheriff's  hands,  although  the 
property  sold  was  acquired  by  the 
debtor  after  the  first  two,  and  before 
the  third  had  been  received  by  him. 
Shafner  v,  Gilmore,  3  W.  &  S.  (Pa.) 

438- 

In  South  Carolina^  interest  which 
has  accrued  on  an  execution  must  be 
paid  before  money  collected  by  the 
sheriff  can  be  applied  to  satisfy  'a  ju- 
nior execution. 

In  Mississippi^  although  proceeds  of 
a  sale  under  a  junior  judgment  go 
first  to  pay  that  one,  in  absence  of 
prior  levy  under  the  older  one,  and 
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larity,^  or  covin.*  Sometimes  intervention  of  an  injunction,  and 
proceeding  thereunder  may,  incidental  to  suspension,  vary  the 
order  of  distribution.'  So  also  as  to  appeal,*  stay,*  or  certiorari.^ 
So  also  in  case  of  proceedings  in  bankruptcy  or  insolvency,''  or 
in  probate  or  orphans'  court.*  The  rights  of  attaching  creditors 
as  to  precedence  are  usually  well  defined  by  statute.® 

It  is  a  common  law  rule  (and  consequently,  in  the  absence  of 
contrary  evidence,  presumed,  by  the  court  to  prevail  in  a  sister 
State),  that  where,  under  two  executions  issued  upon  judgmen;ts 
which  were  docketed  at  the  same  time,  property  not  of  a  suffi- 
cient value  to  discharge  both  is  simultaneously  levied  on,  the 
proceeds  are  to  be  applied  equally  between  the  two  executions 
till  the  smaller  one  is  satisfied,  and  not  pro  rata.  When  the 
smaller  is  satisfied,  the  surplus  goes  to  the  larger  execution.^® 


the  surplus  to  the  older,  yet  if  the 
sheriff  had  both  executions  in  his 
hands,  his  neglect  to  levy  the  older 
one  first  cannot  prejudice  the  creditor, 
and  the  older  must  first  be  satisfied. 
Mobile,  etc.,  R.  Co.  v.  Trotter,  36 
Miss.  416. 

1.  B.  ^.,  issuance  after  lapse  of  five 
years  without  revivor.  Lytle  v,  Cin- 
cinnati Mfg.  Co.,  4  Ohio  459. 

2.  See  Executions,  vol.  7,  p.  146. 
Wandling  v,  Thompson,  41   N.  J.  L. 

309- 

8.  See  Injunctions,  vol.  10,  p.  777. 

Where  collection  of  an  execution  is 
enjoined,  and  the  sheriff,  holding  a 
junior  execution,  proceeds  to  sell,  he 
cannot  apply  the  proceeds  to  the  exe- 
cution enjoined,  although  before  the 
return  of  the  process  the  injunction  is 
dissolved.  Ncwlin  v.  Murray,  63  N. 
Car.  566. 

4.  M'Caots  V.  Rogers,  i  Treadw. 
Const.  (S.  Car.)  443. 

5.  See  Executions,  vol.  7,  p.  146. 
In  Pennsylvania ^\i  Kfi.fa,  be  levied 

on  personal  property,  and  stayed  on 
the  defendant's  giving  bond  as  pro- 
vided by  Pennsylvania  act  of  1842,  and 
a  second  execution  is  levied  and  a  sale 
made  during  the  stay  time,  the  pro- 
ceeds must  be  applied  to  the  first. 
Sedgwick's  Appeal,  7  W.  &  S.  (Pa.) 
260. 

6.  Walker  v.  Inman,  78  Ga.  53. 

7.  See  Bankruptcy,  vol.  2,  p.  67; 
Insolvency,  vol.  11,  p.  167. 

Though  a  claimant  of  proceeds  of 
sale  of  personal  property  of  his  debtor 
has  the  prior  execution,  he  cannot,  by 
virtue  thereof,  if  insolvent,  receive  the 
fund  to  the  prejudice  of  a  subsequent 
execution  creditor,  for  whose  claim  he 
was  bound  as  the  surety  of  the  debtor, 


but  the  proceeds  will  be  appropriated 
to  the  latter  claimant.  Worrall's  Ap- 
peal, 41  Pa.  St  524. 

8.  See  Executors  and  Adminis- 
trators, vol.  7,  p.  165. 

In  South  Carolina^  where  an  execu- 
tor does  not  plead  flene  administravit^ 
and  several  judgments  of  different 
dates  are  thereupon  recovered  against 
him,  under  which  the  sheriff  sells  real 
estate,  the  proceeds  must  be  applied 
to  the  executions  in  the  order  of  their 
dates,  without  regard  to  the  grade  of 
the  claims  on  which  the  judgments 
are  founded.  Huger  v,  Dawson,  3 
Rich.  (8.  Car.)  328. 

9.  See  Attachment,  vol.  i,  p. 
926. 

In  Pennsylvania^  a  creditor  whose 
attachment  was  served  before  entry  of 
other  judgments  against  the  defendant 
on  w^hich  executions  were  issued,  and 
his  interest  sold,  is  entitled  to  priority 
of  payment  out  of  the  proceeds  when 
paid  into  court  for  distribution.  Stra- 
ley's  Appeal,  43  Pa.  St.  89. 

10.  Campbell  v.  Ruger,  i  Cow.  (N. 
Y.)  215;  Rutledge  v.  Townsend,  38 
Ala.  706.  Compare  McAfoose's  Appeal, 
32  Pa.  St.  276;  Wilcox  V,  May,  19  Ohio 
408;  Friar  v.  Ray,  5  Mo.  510. 

Where  a  sheriff  has  two  executions 
against  the  same  defendant,  and,  after 
levying  part  of  the  prior  one,  proceeds 
after  its  return  day  to  make  another 
levy,  he  must  apply  the  proceeds  of 
the  latter  levy  to  satisfy  the  junior 
execution.  Slingerland  r.  Swart,  13 
Johns.  (N.  Y.)  255. 

A  mere  delay  in  selling  property 
levied  on  does  not  render  the  sale 
void  as  against  an  execution  issued 
after  the  sale.  UnnendoU  v.  Doc,  14 
Johns.  (N.  Y.)  222. 
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3.  Mortgagees  and  Other  Lienholders. — In  general,  a  sheriff's  sale 
is  made  subject  to  all  liens  paramount  to  that  of  the  execution  ;* 
this,  whether  mortgagees,*  vendors,^  landlords,*  mechanics,*  or 
dower  interests.® 

4.  Proceedings. — The  statutory  practice  in  England,  Canada 
and  the  States,  in  distributing  the  proceeds  and  adjusting  inter- 
posed  claims,  is  not  uniform."^ 


1.  See  infra,  this  title,  Prior  Liens. 
See  also  Executions,  vol.  7,  p.  158. 

2.  In  Georgia,  although  the  sale 
transfers  the  title  free  from  the  lien  of 
prior  judgments,  it  is  subject  to  prior 
mortgages.  Harwell  v,  Fitts,  ao  Ga. 
723.  As  between  equities  otherwise 
equal,  the  elder  should  be  given  the 
precedence.  Allen  v.  Sharp,  65  Ga. 
A17.  Compare  Simms  v.  Kidd,  55  Ga. 
626,  stated  in  Executions,  vol.  7,  p. 
158,  and  the  Georgia  cases. 

In  Massachusetts,  as  to  surplus  pro- 
ceeds remaining  in  the  hands  of  a 
mortgagee  on  sale  under  a  power, 
pending  attachment  of  the  equity  of 
redemption,  see  the  complicated 
case  of  Gardner  x-.  Barnes,   106  Mass. 

505- 

In  Pennsyivania,  one  claiming  ad- 
versely to  a  mortgage  cannot  share  in 
the  proceeds  of  a  sale  of  the  property ; 
his  remedy  is  in  ejectment  against  the 
purchaser.  Housekeeper's  Appeal,  49 
Pa.  St.  141. 

3.  In  Georgia,  judgment  creditors  of 
a  vendee  of  land  who  has  paid  part  of 
the  purchase  money,  and  is  in  posses- 
sion, but  has  received  no  deed,  are  en- 
titled to  the  proceeds  of.  an  execution 
sale  of  his  title,  in  preference  to  the 
vendor.  Wilkerson  v.  Burr,  10  Ga. 
117.  Compare  English  v,  Reid,  55  Ga. 
240. 

In  Mississippi,  the  rule  that  the 
purchaser  acquires  only  the  interest  of 
the  execution  defendant  applies  to  a 
sale  of  land  subject  tfo  a  vendor's  lien. 
Lissa  V,  Posey,  64  Miss.  352. 

4.  See  Landlord  AND  Tenant,  vol. 

"»p.757<^- 

Upon  an  execution  sale  of  a  tenant, 
any  lien  which  the  law  gives  the  land- 
lord thereon  must  be  first  satisfied  out 
of  the  proceeds.  Weltner's  Appeal,  63 
Pa.  St.  302. 

But  money  due  for  use  and  occupa- 
tion is  not  to  be  preferred  as  rent,  etc. 
Farmers*  Bank  r.  Cole,  5  Harr.  (Del.) 
418. 

As  to  emblements,  see  infra^  this 
title.  Products  and  Growing  Crops. 


Where  after  a  fi,fa.  had  been  levied 
on  land,  grain  was  thereon  sowed, 
which  another  creditor  levied  upon  and 
sold,  it  was  held  that  the  latter  was  en- 
titled to  keep  the  proceeds  of  the  grain. 
Stambaugh  v,  Yeates,  2  Rawle  (Pa.) 
161. 

5.  See  Mechanics*  Liens,  vol.  u, 
p.  86. 

The  Pennsylvania  exemption  act  of 
1849,  has  been  held  not  to  entitle  the 
debtor  to  any  part  of  the  proceeds  « 
an  execution  sale  of  his  land,  until 
mechanics*  liens  upon  buildings  erected 
thereon  are  first  satisfied.  The  ap- 
praisement thereunder  does  not  affect 
the  claimant's  rights,  etc.  Lauk's  Ap- 
peal, 24  Pa.  St.  426.  Compare  the 
Pennsylvania  cases  stated  in  Execu- 
tions, vol.  7,  p.  159. 

6.  See  supra,  this  article,  Prelimi' 
naries — Dotuer. 

In  Ohio,  where  separate  parcels  of 
one's  real  estate  were  levied  upon  by  A 
and  other  creditors,  and  after  his  death, 
the  widow's  dower  in  the  whole  was 
set  off  entire  upon  A*8  parcel,  and  the 
whole  was  sold,  and  the  proceeds  of 
each  paid  to  the  creditors,  respectively. 
who  had  levied  thereon,  it  was  held 
that  A  was  entitled  to  contributioti 
from  the  others.  Bank  of  U.  S.  t-. 
Delorac,  Wright  (Ohio)  285. 

7.  In  Pennsylvania,  the  sheriff  raaj 
pay  the  money  into  court  and  claim- 
ants interplead.  Pennypacker's  Ap- 
peal, 57  Pa.  St.  117. 

Thereupon,  if  any  claimant  so  de- 
mands, issues  of  fact  must  be  tried  by 
a  jury.  Appeal  of  Benson,  48  Pa.  St 
159.  The  decision  is  then  final  and 
conclusive.  Noble  v.  Cope,  50  Pa.  St. 
17.  Where  there  is  a  prior  judgment, 
and  the  sheriff  incurs  no  risk  of  mis- 
payment  in  appropriating  proceeds  of 
sale  of  realty,  he  has  no  right  to  impose 
conditions,  or  take  a  promise  to  refund. 
Lewis  V,  Rogers,  16  Pa.  St.  18. 

As  to  the  Pennsylvania  interpleader 
act,  see  infra,  this  title.  Liability  tt 
Third  Persons, 

In  New  Hampshire,  a  claim  must  be 
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Otherwise,  however,  as  to  grounds  for  aid  in  equity.^ 
XTTT.  Ths  PmEtCHABEB'B  Title— 1.  In  General—^.  Restriction 
TO  Defendant's  Interest.— The  English  doctrine  that  a  sale 
in  market  avert  cuts  off  all  prior  liens,  and  gives  the  purchaser  an, 
absolutely  good  title,  is  not  adopted  in  any  of  the  States.*  The 
general  rule  is  that  the  lien  of  the  judgment  and  execution 
attaches  only  to  the  defendant's  real  interest,*  and,  accordingly, 
that  nothrttg  more  or  less  than  this,  except  what  title  he  may 
acquire  before  the  sale,*  goes  into  the  purchaser's  title.*     Thus, 


interposed  before  the  debt  has  been 
satisfied  by  the  lev/  and  the  lapse  of 
a  year  afterwards.  Bowker  v.  Smith, 
48  N.  H.  in. 

In  Georgia^  the  rights  of  contestants 
may  be  settled  by  a  rule  on  the  sheriff 
to  distribute  the  fund.  Crawford  v. 
Williams,  76  Ga.  792.  See  Georgia 
Code,  1882,  §§  3664,  et  seq. 

In  Missouri^  if  the  sheriff  has  obeyed 
the  direction  of  the  writ  in  distrib- 
uting the  proceeds,  he*  is  not  affected 
by  any  subsequent  action  of  the  court 
relating  to  them.  State  v.  Spencer,  30 
Mo.  App.  407. 

In  Arkansas^  the  sheriff  has  the  re- 
sponsibility of  determining  the  dis- 
tribution, and  aggrieved  claimant  must 
seek  redreds  against  him.  Trapnall  v, 
Jordan,  7  Ark.  430. 

In  Alabama y  an  agreed  case  may  be 
made,  and  the  sheriff  not  be  a  party. 
Turner  v.  Lawrence,  1 1  Ala.  427. 

In  South  Carolina^  the  money  can 
be  awarded  only  to  a  party  claimant. 
Caskey  v,  McMullen,  3  S.  Car.  196. 
But  in  Mississippi,  an  order  injurious 
to  a  claimant  may  be  reversed,  though 
he  did  not  join  in  the  appeal.  Heizer 
-v,  Fisher,  13  Smed.  &  M.  (Miss.)  672. 

The  surplus  proceeds  of  a  sale  of  land 
must  be  dealt  with  as  land.  Matthews 
V.  Duryee,  45  Barb.  (N.  Y.)  69;  Wills 
V,  Van  Voorhies,  20  N.  Y.  412 ;  Jones 
V,  Jones,  I  Bland  (Md.)  443;  18  Am. 
Dec.  327. 

Liens  that  are  subordinate  to  that 
under  which  the  sale  is  made  are  to 
be  satisfied  In  th^  order  of  their  prior- 
ity. Averill  v.  Loucks,  6  Barb.  (N.Y.) 
470;  Benton  v.  Shreeve,  4  Ind.  66; 
Polk  Co.  V.  Sypher,  17  Iowa  358. 

An  officer  selling  under  a  junior 
iwrit  and  paying  the  money  to  the 
plaintiff  therein,  may  be  compelled  to 
pay  it  on  the  writ  properly  entitled 
ttxereto.  Drewe  v,  Lainson,  11  Ad. 
&  E.  529;  39  E.  C.  L.  529;  Kirk 
V.  Vonberg,  34  111.  440;  Peck  v. 
Tiffany,  2   N.   Y.  451;    Jones  v.  Jud- 
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kins,  4  Dev.  &  B.  (N.  Car.)  454;  34 
Am.  Dec.  302;  Kennon  v.  Ficklin,  6 
B.  Mon.  (Ky.)  414;    44  Am.  Dec.  776. 

1.  See  EqyiTY,  vol.  6,  pp.  719,  723. 

2.  See  supray  this  title.  Definition, 

3.  See  Executions,  vol.  7,  p.  127; 
Judicial  Sales,  vol.  12,  p.  225.  For 
a  collation  of  the  statutory  provisions 
of  the  States  upon  what  interests  in 
realty  are  subject  to  levy  and  sale,  see 
I  Washburn  on  Real  Prop.»464(2ded.; 
omitted  in  5th  ed.,  as  explained  in  vol. 
2,  ♦469,  note). 

4.  See  Judicial  Sales,  vol.  12,  p. 
356. 

5.  See  Story  on  Eq.  Jur.  (13th  ed.),  § 
1231. 

In  JFTentucky^he  purchaser  acquires 
not  only  the  execution  lien,  but  also 
an  inchoate  title,  to  be  perfected  by 
the  deed  relating  back  thereto.  Greer 
V.  Wintersmith,  85  Ky.  516. 

In  Tennessee,  the  purchaser's  title 
relates  back  to  the  levy ;  the  inhibition 
in  Tennessee  Code,  §  1779,  of  champer- 
tous  sales  does  not  apply  to  sales  under 
execution.  McClain  v,  Easly,  4  Baxt. 
(Tenn.)  520.  But  he  derives  no  title 
until  the  sale  is  confirmed.  Eakin  v. 
Herbert,  4  Coldw.  (Tenn.)  116. 

In  Illinois,  the  execution  defendant 
can  only  dispute  the  purchaser's  title 
when,  after  abandoning  the  land,  he 
returns  to  it  under  an  outstanding  title. 
Gould  V.  Hendrickson,  96  111.  599. 
And,  conversely,  the  fact  that  the  de- 
fendant turned  out  land  for  the  levy, 
imports  no  warranty  of  title,  nor  any 
legal  or  moral  obligation  to  redeem ; 
and  this,  though  the  land  was  incum- 
bered to  its  full  value.  Vanscoyoc  v, 
Kinler,  77  111.  151. 

The  purchaser's  acceptance  of  re- 
demption money  from  a  junior  execu- 
tion creditor  is  a  waiver  of  the  irregu- 
larity of  .the  latter's  levying  within  the 
year.  Kell  v.  Worden,  no  111.  310. 

In  Indiana,  a  deed  issued  without 
payment  of  the  bid,  passes  no  title. 
Ruckle  V,  Barbour,  48  Ind.  274 ;   Mc- 
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the  writ  operating  upon  the  title  of  no  other  than  the  defendant, 
the  purchaser  is  always  liable  to  be  6ued  by  the  true  owner.* 
As  a  general  rule,  the  maxim  caveat  emptor  applies,*     There  is 
,no  warranty  express  or  implied.* 

In  some  States  the  purchaser's  interest  is  defined  by  statute* 
In  absence  of  fraud  or  any  extraordinary  circumstances  to  pre- 


Cormick  v,  W.  A.  Wood  M.  &  R.  M. 
Co.,  72  Ind.  518. 

From  a  purchaser  at  sale  under  lev^r 
on  land  of  a  vridow,  whose  estate 
therein  was  determinable  on  her 
death,  to  whom  the  land  has  been  set 
off  in  partition,  her  children  after  her 
death  can  recover.  Miller  v.  Noble, 
86  Ind.  527. 

In  Maryland^  the  purchaser  ac- 
quires whatever  title  the  defendant 
had  at  the  time  of  the  judgment ;  the 
defendant  cannot,  by  an  agreement 
thereafter  made,  to  hold  the  land  as 
tenant  Of  a  third  partjr,  defeat  the  '^mx- 
ch8Lser^sAab,/ac.poss»  Miller  r.  Wil- 
son, 32  Md.  297. 

In  Louisiana,  if  the  defendant  pos- 
sessed only  as  lessee,  the  adjudicatee 
takes  as  such.  Parish  Board  of 
School  Directors  v.  Edrington,  40  La. 
Ann.  633.  # 

In  Michigan^  an  execution  sale  of 
an  undivided  interest  in  lands  where 
the  defendant  has  the  complete  title  is 
void,  and  the  defect  cannot  be  cured 
by  Michigan  Comp.  L.,  ^  4596.  Eber- 
stein  V.  Oswalt,  47  Mich.  254. 

Where  the  sale  is  under  several  exe- 
cutions, whereof  only  one  is  valid,  the 
purchaser  under  this  one  takes  the 
title.     Dearkins  v.  Rex,  60  Md.  593. 

The  purchaser  acquires  the  right  to 
resist  a  mortgage  made  by  the  defend- 
ant, tainted  with  usury.  Dix  v.  Van 
Wyck,  2  Hill  (N.  Y.)  522.  The  pur- 
chaser of  a  lessee's  interest  may  main- 
tain ejectment  against  a  purchaser 
from  an  assignee  taking  the  lease  to 
secure  an  usurious  loan.  Mason  v. 
Lord,  40  N.  Y.  476. 

The  purchaser's  title  cannot  be  col- 
laterally impeached  on  the  ground 
that  the  judgment  was  entered  against 
the  defendant  after  he  was  dead.  Tay- 
lor T*.  Snow,  47  Tex.  462 ;  26  Am.  Rep. 

3"- 

The  fact  that  a  judgment  or  decree 
was  erroneous  on  its  face  was  held  not 
to  be  fatal  to  the  purchaser's  title  in  a 
collateral  attack.  Mays  v.  Foley,  40 
Cal.  281.  As  to  the  effect  of  satisfac- 
tion of  the  judgment,  see  ]udson  v. 
Lyford  (Cal.  18^),  23  Pac.  Rep.  58. 


1.  Infra,  this  title,  Th€  Purckascr's 
Liabilities.  As  to  invalidations  of  the 
sale,  see  infra,  this  title.  Grounds  for 

Vacating, 

The  mere  fact  that  the  defendant 
was  in  possession  is  immaterial. 
Pekin  Min.,  etc.,  Co.  v,  Kennedy,  81 
Cal.  356. 

2.  Besides  the  instances  presented 
in  Judicial  Sales,  vol.  12,  p.  225,  the 
following  are  illustrative : 

The  purchaser  must  notice  any  dis- 
crepancies between  the  judgment  and 
execution.  Stotsenburg  v.  Stotsen- 
burg,  75  Ind.  558. 

In  Alabama,  an  execution  plaintiff 
buys  and  credits  the  price  on  the  judg- 
ment at  the  risk  of  the  defendant's 
having  no  title.  Goodbar  v,  Daniel, 
88  Ala.  583. 

Where  by  an  ag^reement  between 
the  judgment  creditor  and  the  mort- 
gagee the  lien  of  the  judgment  had  been 
postponed  and  subordinated  to  that  of 
a  junior  mortgage,  it  was  held  that  a 
purchaser  without  notice  thereof  took 
subject  thereto.  Frost  v,  Yonkers 
Sav.  Bank,  70  N.  Y.  553 ;  26  Am.  Rep. 
627. 

So  also  the  purchaser  was  adjudged 
to  take  nothing,  where  the  execution 
defendant  held  only  under  a  deed  that 
lacked  a  seal.  Hinsdale  v,  Thornton, 
74  N.  Car.  167. 

A  purchaser  who  has  paid  for  a 
worthless  title  cannot  repudiate  the 
transaction.  Wells  v.  Van  Dyke,  106 
Pa.  St.-  hi;  Hexter  v,  Schneider,  14 
Oregon  184. 

8.  Shaw  V.  Smith,  9  Ycrg.  (Tenn.) 
97 ;  Treptow  v,  Buse,  10  Kan.  170. 

4.  E.  ^„  Nebraska  Code,  §  500,  mak- 
ing the  sheriff's  deed  vest,  in  the  pur- 
chaser the  same  estate  as  ¥ras  in  the 
judgment  debtor  at  or  after  the  time 
when  the  land  became  liable  to  the 
satisfaction  of  the  judgment  While 
a  deed  from  A  to  B  remained  unre- 
corded the  land  was  levied  on  as  A's 
but  two  days  before  the  sale  the  deed 
was  recorded;  it  was  held  that  the  sale 
passed  no  title.  Mansfield  v.  Gregory, 
I  Neb.  432.  Compare  Miller  x\  Finn, 
I  Neb.  254. 
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vent  attendance  or  a  fair  sale,  if  the  statutory  requirements  have 
been  fulfilled  as  to  the  rendition  of  the  judgment,  the  issuance 
and  levy  of  the  execution,  the  advertisement  and  the  sale,  the 
purchaser  gets  a  good  title,  however  inadequate  the  price.^  The 
statutes  regulating  priority  of  liens  determine  the  respective 
rights  and  titles  in  case  of  rival  executions.*  Ordinarily,  any 
title  acquired  by  the  execution  defendant  after  the  sale,  does  not 
inure  to  the  purchaser's  benefit.' 

6.  Vendor  and  Vendee. — If  the  defendant  holds  only  under 
a  contract  of  purchase,  the  purchaser  also  becomes  subordinated 
to  the  rights  of  the  vendor.* 


Under  Louisiana  Rev.  Code,  §  2266, 
— declaring  all  unrecorded  sheriff's 
sales  of  real  estate  in  New  Orleans 
to  be  void,  except  between  the  parties 
thereto— nothing  passes  if  the  adjudi- 
cation of  the  sale  be  not  recorded 
before  the  judgment  debtor  sells  the 
proper^  to  another  party.  Hunting- 
ton V.  Bordeaux,  43  La.  Ann.  346, 

In  J^ew  Torkf  the  purchaser  takes 
only  the  debtor's  interest  at  the  time 
when  the  judgment  was  docketed. 
Snedeker  v.    Snedeker,   18   Hun  (N. 

Y.)  355- 

A  purchaser's  title  was  held  to  be 
unaffected  by  an  appeal  whereof  he 
had  no  notice ;  the  defendant  having 
acquiesced  in  the  justice's  refusal  to 
stay  execution.  Kramer  i*.  Wellen- 
dorf,  129  Pa.  St.  547. 

See  supra^  this  title,  Preliminaries-^ 
Injunction^  etc. 

1.  Van  Dyke  v.  Martin,  53  Ga.  221. 

8.  See  infroy  this  title.  Vacating 
Sales y-^Inadequacvy  etc.  See  supra, 
this  title,  Disposal,  etc. — As  Between 
Rival  Executions, 

Thus  in  some  States  a  prior  pur- 
chaser at  a  sale  under  a  junior  execu- 
tion acquires  a  better  title  than  a  sub- 
sequent purchaser  under  a  senior 
execution.  And  this  especially  where 
the  executions  are  of  equal  teste,  Isler 
-r.  Moore,  67  N.  Car.  74. 

8.  See  Judicial  Sales,  vol.  12,  p. 
226;  also  certain  exceptions  noted  in- 
fra, this  title,  What  Passes,  Compare 
also  Westheimer  v.  Reed,  15  Neb.  662; 
Gritchell  v.  Kreidler,  12  Mo.  App.  497. 

The  defendant  is  not  estopped  to  as- 
sert it.  Gentry  v,  Callahan,  98  N.  Car. 
448. 

An  execution  defendant  wishing  to 
secure  title  in  himself  free  from  liens, 
and  sell  without  sacrifice,  procured  A, 
his  attorney,  to  bid  off  the  land,  B  to 
advance  the  money,  and  the  deed  to  be 


made  to  B.  A,  but  not  B,  knew  that  the 
judgment  had  been  paid,  this  not  ap- 
pearing of  record.  It  was  held  that  B, 
on  such  purchase,  upon  receiving  a  quit- 
claim from  the  defendant,  acquired  an 
absolute  title  against  liens  subsequently 
entered.  Saunders  v,  Gould,  124  Pa. 
St  237. 

Where  land  was  sold  at  a  sheriff's 
sale,  and  before  the  time  for  redemption 
had  expired  a  tax  deed  executed  to  the 
same  land,  a  purchase  by  the  Judgment 
debtor  before  the  expiration  of  the  right 
to  redeem  from  the  sheriff's  sale  of  the 
outstanding  tax  title  will  be  regarded 
in  equity  merely  as  the  discharge  of  his 
obligation  to  redeem  from  the  tax  sale, 
and  he  will  not  be  permitted  to  set  up 
the  title  thus  acquired  against  the  pur- 
chaser's title.  Dayton  v.  Rice,  57  Iowa 
429. 

4.  National   Bank  v.  King,   no  111. 

254- 

In  Illinois,  if  the  judgment  debtor 
had  only  a  contract  of  purchase  not 
performed,  the  sheriff's  grantee  must 
complete  it.  Where,  after  the  lien  of 
the  judgment,  another  acquires  a  deed 
from  the  original  vendor,  and  seeks  to 
have  the  sheriff's  deed  set  aside  as  a 
cloud  on  his  title,  the  sheriff's  grantee 
must,  in  order  to  defeat  the  relief  sought, 
show  such  a  contract  of  purchase  in 
favor  of  the  debtor  as  can  be  specifically 
enforced  in  equity  in  his  favor.  Car- 
bine V,  Morris,  92  111.  55^. 

In  Iowa,  the  purchaser's  title  has  been 
held  not  to  be  affected  by  an  unfulfilled 
agreement  for  the  defendant  to  repay 
him  the  purchase  money  and  retake. 
Alston  V,  Wilson,  44  Iowa  130. 

See  Smith  v,  Lytle,  27  Minn.  184, 
where  the  sale  was  of  an  estate  in  fee 
and  the  defendant  had  only  an  equitable 
interest  under  a  contract  of  purchase. 

In  North  Carolina^  when  a  vendor 
of  land  retains  the  title  to  secure  pay- 
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c.  Incidents  of  Co-tenancy.— If  thedefendant  is  a  co-tenant, 
the  purchaser's  interest  is  subject  to  all  the  burdens  and  incidents 
of  the  co-tenancy.^  If  the  writ  be  against  several  defendants,  and 
the  levy  is  made  upon  their  joint  property  as  the  property  of 
one,  the  sale  will  carry  only  such  one's  interest.*  If  one  of  them 
holds  a  mortgage  on  the  property  levied  on,  the  sale  does  not 
affect  the  lien,  this  being  simply  an  incident,  and  transferable 
only  by  the  proper  proceeding  for  reaching  the  debt.* 

d,  TRysTS. — The  purchaser  takes  title  subject  to  any  trust  that 
affects  the  property.*  The  preponderance  of  the  decisions  is  to 
the  effect  that  the  legal  title  held  by  a  trustee  is  not  subject  to  a 
levy  and  sale  unless  he  has  a  beneficial  interest  in  the  subject  of 
the  trust.*     Ordinarily,  any  concomitant  essential  to  the  use  and 


ment  of  the  purchase  money  a  sale 
thereof  under yf./Vi.  against  him,  con- 
fers only  the  naked  title;  it  does  not 
vest  in  the  purchaser  any  right  to  the 
purchase  money.  Tally  t;.  Reed,  74  N. 
Car.  464.  Nor  dues  he  acquire  any  in- 
terest, equitable  or  otherwise,  in  the 
notes  given  to  secure  the  purchase 
money.  Blackmer  v.  Phillips,  67  N. 
Car.  340. 

In  Texas,  upon  a  sale  under  a  judg- 
ment for  the  .purchase  money  due  to 
one  vendor,  on  an  executory  contract 
of  sale  of  the  land,  the  other  joint  ven- 
dor having  been  paid,  the  purchaser 
takes  title  to  the  whole  property,  as 
against  one  having  notice,  and  claiming 
under  a  mortgage  executed  by  the  orig> 
inal  vendee.  Turner  v,  Phelps,  46 
Tex.  251. 

A  leased  to  B  a  newspaper  office,  con- 
tracting to  convey  on  payment  of  sev- 
eral installments,  the  contract  to  be 
void  and  the  lease  to  be  ended  on  de- 
fault thereof;  This  occurring,  A  got 
judgment,  and  under  the  execution, 
sold  all  6's  interest,  the  purchaser  to 
take  subject  to  the  conditions  of  the 
lease  andagreement.  It  was  held  that 
the  sale  discharged  anv  lien  A  had,  and 
conveyed  the  title  of  both  A  and  B, 
notwithstanding  the  terms  of  the  sher- 
ift's  sale.  McCay  v.  Forwood,  1 5  Phila. 
(Pa.)  137. 

A  executed  to  B  a  bond  to  convey 
land  on  payment  of  twelve  cotton 
bales.  B  assigned  the  bond  to  C,  and 
A  conveyed  his  interest  to  C.  After- 
wards, D  recovered  a  judgment  against 
A  and  levied  on  the  land,  without  no- 
tice of  the  deed,  it  being  unrecorded. 
Heldy  that  knowledge  thereof  obtained 
before  the  sale  did  not  invalidate  the 
priority  of  his  lien.    Taylor  v.  Lowen- 


stein,  50   Miss.   278.     Compare  Roper 
V,  Hackney,  15  Fla.  323. 

1.  So  held  in  a  case  of  voluntar? 
partition.  Polhemus  v.  Empson,  27  N. 
J.  £q.  190.  Also  in  case  of  a  sale 
under  a  redemption  by  a  judgment 
creditor  of  one  of  two  tenants  in  com- 
mon, both  of  whom  had  joined  in  the 
mortgage.  Fischer  v.  Eslaraan,  68 
111.  7S.  So  also  where  a  co-tenant 
purchased  at  the  sale  his  co-tenant^s  in- 
terest, it  was  held  that  the  equity  for  a 
division  under  a  covenant  to  sell  and  to 
divide  the  proceeds  did  not  pass. 
Threadgill  v,  Redwine,  97  N.  Car.  241. 
Compare  Flaniken  v,  Neal,  67  Tex.  629. 

Where  the  execution  defendant  is 
only  the  equitable  owner  of  an  undi- 
vided half  interest  in  the  land,  the  pur- 
chaser is  entitled  to  a  decree  vesting 
the  title  in  him;  also  to  half  the  money 
received  from  the  sale  of  timber  cut 
therefrom.  Thorn  v,  Weatherly  (Ark. 
1889)  12  S.  W.  Rep.  159. 

2.  Frederick  v,  Missouri  River,  etc^ 
R.  Co.,  82  Mo.  402.  Compare  Flanni- 
ken  V.  Neal,  67  Tex.  629. 

S.  Rahm  v.  Butterfield,  82   Ind.  163. 

4,  Pindall  v,  Trevor,  30  Ark.  249. 

5.  In  Mississippi^  a  purchaser  under 
a  judgment  against  a  trustee  of  prop- 
erty in  which  there  is  an  implied  trust 
does  not  acquire  the  right  of  the  cestui; 
Mississippi  Code,  1880,  §  1212,  placing 
creditors  without  notice  on  the  same 
footing  as  purchasers  for  value  without 
notice,  does  not  applj'.  Nugent  v. 
Priebatsch,  61  Miss.  402. 

In  North  Carolina  (where  the  court 
is  one  both  of  equity  and  law),  it  has 
been  held  that  a  purchaser  can  acquire 
the  title  of  a  trusiee,  and  be  entitled  to 
possession  as  against  a  defendant  who 
failed   to  connect  himself  in  any  way 
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benefit  of  the  property,  easements,  fixtures  and  the  like,  passes 
with  the  sale.^ 

e.  Non-partnership. — The  ultimate  effect  of  a  levy  upon  a 
partnership  interest  is  to  confer  on  the  purchaser  nothing  more  than 
the  right  to  an  accounting.^  Some  statutes  make  the  good  will 
of  a  business  to  be  "property  transferable  like  any  other."' 

/,  Evidence  of  Title.— The  requisites  of  the  evidence  to 
sustain  the  purchaser's  title  are  analogous  to  those  in  case  of 
voluntary  transfers  generally.*  It  cannot  be  impeached  by  any 
declarations  of  the  judgment  debtor.* 

2.  What  Fasaea^ — a.  Running  Covenants. — The  defendant's 
title  acquired  by  the  purchaser  includes  such  covenants  as  pass 
with  the  land,  and  the  right  to  compel  specific  performance.'' 


with   the  cestuis.     Stitti  v,  Lookabill, 
71  N.  Car.  25. 

See  Perry  on  Trusts  (4th  edj,  §  328; 
and  (for  collation  of  the  Statute  of  Uses 
in  the  several  States,  and  consequent 
liabilities  of  trustees),  §  399. 

1.  As  to  fixtures,  see  infra^  this 
title,  .The  Purchaser's  Title^Fix- 
turesj  2,  (*). 

Whatever  right  to  use  a  patented 
machine  an  execution  defendant  may 
have  passes  with  the  machine  to  the 
purchaser  upon  a  sale  by  the  sheriff. 
Wilder  v.  Kent,  15  Fed.  Rep.  217. 

Otherwise,  as  to  the  proceeds  of  a 
fire  policy  on  the  premises  sold  and 
burnt.  Slimpton  v.  Farmers*  Mut.  F. 
Ins.  Co.,  43  Vt.  497. 

2.  Barrett  v.  McKenzie,  24  Minn.  21; 
Durborrow's  Appeal,  84  Pa.  St.  404; 
Fourth  Nat.  Bank  v.  Carrolton  R.  Co., 
II  Wall.  (U.S.)  624. 

The  purchaser  cannot  be  a  partner 
by  reason  of  the  delectus  personarum; 
but  simply  a  claimant  for  a  share  of  the 
surplus.  Bates,  Partn.,  §  mi;  i 
Story,  Eq.  Jur.  (i jth  ed.),  §  677. 

This  rule  applies,  even  though  the 
same  purchaser  has  bought  the  sepa- 
rate interests  of  all  the  partners.  Os- 
bom  V,  McBride,  16  Nat.  Bank  Reg.  22. 

The  purchaser  at  a  sale  of  partner- 
ship property  under  an  execution  upon 
a  judgment  for  a  firm  debt,  gets  a  per- 
fect title,  as  against  the  lien  of  a  judg- 
ment of  prior  date  docketed  against  a 
partner  for  his  individual  debt.  No 
presumption  arises  that  there  was  a 
residuum  or  ratable  share  in  him  to  be 
bound  by  the  judgment  against  him,  so 
as  to  subject  the  purchaser's  title  to 
contribution.  Martin  v»  Wagener,  i 
Thomp.  &  C.  (N.  Y.)  509. 

As  to  the  effect  of  a  levy  on  firm 
property  under  Georgia  Code,  §§  1899, 


3351,  and  of  the  sale,  see  Parler  v. 
Johnson,  81  Ga.  251  {sub  nom.  Porter 
V,   Johnson   (Ga.    1888),    7    So.    Rep. 

317)- 

**  The  law  with  respect  to  the  levy  of 
a  writ  on  a  partner  s  interest  in  firm 
property  involves  many  perplexities,i 
the  solution  of  which  is  worthy  of  leg- 
islative aid."    Freeman,   Ex.  C2d  ed.), 

8.  California  Civil  Code,  1885, 
(993;  Dakota  Comp.  Stat.  1887,  §  3201. 
It  may  accompany  firm  property  de- 
creed to  be  sold.  Bell  v,  Ellis,  33  Cal. 
620. 

4.  I  Greenleaf,  Ev.  (Redf.  ed.),§  263. 

5.  In  Baker  v. Miller,  i  Yeates  (Pa.) 
305,  the  court  remarked :  *'If  declara- 
tions of  the  debtor  that  he  had  sold 
the  land  to  another  could  be  brought 
forward  to  overreach  a  judgment 
against  him,  no  one  would  ever  pur- 
chase at  a  sheriff's  sale."  A  fortiori, 
his  declarations  that  his  wife  owned 
the  land.    Wall  v.  Staley,  91  Pa.  St.  27. 

In  ejectment  by  the  purchaser,  he 
must  prove  that  the  execution  defend- 
ant had  some  interest  in  the  land,  on 
which  the  judgment  could  operate. 
Hendon  v.  White,  52  Ala.  597. 

In  Kentucky^  the  original  judgment 
execution  returned  replevied,  with  the 
name  of  the  surety,  and  the  corres- 
ponding execution  on  the  bond,  are 
sufficient  to  establish  the  purchaser's 
title  without  producing  the  bond. 
Locke  V,  Coleman,  4  T.  B.  Mon.  (Ky.) 

315. 

6.  As  to  what  is  conferred  in  gen- 
eral, sec  suproy  this  title,  Restriction 
to  Defendant's  Interest. 

7.  2  Roscoe,  Ac.  Real  Prop.  435. 
Spencer's  Case,  5  Coke,    17.    The 

leading  English  decision  that  a  cove- 
nant of  seizin  runs  with  the  land,  is 
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In  so;nie  States,  he,being  the  real  party  in  interest,  can  sue  on 
any  covenant  for  seizin  to  any  predecessor  in  the  chain  of  title." 


Kingdom  v,  Nottle,  x  M.  &  S.  355; 
4  M.  &  S.  53;  Morgan  v.  Bouse,  53 
Mo.  219. 

1.  Colby  v.  Osgood,  29  Barb.  (N.  Y.) 
339;  Devore  v.  Sunderland,  17  Ohio 
60;  49  Am.  Dec.  442;  Kimball  v.  Bry- 
ant, 25  Minn.  496;  Dickson  v.  Desire, 
23  Mo.  151 ;  Walker  v,  Deaver,  5  Mo. 
App.  139.  Compare  Bethell  v,  Beth- 
ell,  54  Ind.  428;  23  Am.  Rep.  650; 
Mechlem  v,  Blake,  22  Wis.  495;  Cole 
V.  Kimball,  52  Vt  639;  M'Crady  v. 
Brisbane,  i  Nott  &  M.  (S.  Car.)  104; 
9  Am.  Dec.  676. 

The  English  Property  Act  of  i88x 
[L.  R.  XVII.  Stat,  119,  §  7,  (E)  (6)] 
provides  that  the  benefit  of  covenants 
to  convey,  of  quiet  enjoyment,  free- 
dom from  incumbrances  and  further 
assurance  **  shall  be  annexed  and  inci- 
dent to,  and  shall  go  witb  the  estate 
or  interest  of  the  implied  covenantee, 
and  shall  be  capable  of  being  enforced 
by  every  person  in  whom  that  estate 
or  interest  is,  for  the  whole  or  any 
part  of  the  time,  vested." 

For  citations  of  conflicting  decisions 
whether  the  covenant  of  seizin  is  pres- 
ent or  future,  see- Covenant,  vol.  4, 
p.  478. 

**  It  is  a  settled  rule  on  both  sides  of 
the  Atlantic  that  until  breach  the  cove- 
nants for  title,  without  distinction  be- 
tween them,  run  with  the  land  to  heirs 
and  assigns.  But  a  strong  current  of 
American  authority  has  set  in  favor  of 
the  position  that  the  covenants  for 
seizin,  for  right  to  ponvey,  and  perhaps 
against  incumbrances,  are  what  are 
called  covenants  in  froesenti — if  bro- 
ken at  all,  their  breach  occurs  at  the 
moment  of  their  creation.  .  .  . 
**The  question  may  be  considered  as  at 
least  temporarily  settled  in  favor  of  the 
technical  rule  in  Massachusetts ^Knd  most 
of  the  other  States,  except  Maine^  Col- 
orado^ Georgia^  Netv  Tork,  OHio^ 
Minnesota^  Missouri^  Indiana^  Wis- 
consin^ lotva^  South  Carolina^  Ver- 
mont^ and  possibly  Michigan^  unless 
when  the  covenant  against  incum- 
brances is  so  linked  to  another  cove- 
nant as  to  have  a  prospective  operation 
and  not  be  a  covenant  in  prcesenti^ 
Rawle,  Cov.  (5th  ed.)  §§  205,  212. 

As  to  the  distinction  between  cove- 
nants in  frasenti  and  covenants  in 
futuro^  see  3  Washburn  Real  Prop. 
♦649. 


In  Hayes  v.  New  York  Gold  Min. 
Co.,  2  Colo.  973,  an  action  on  a  bond 
covenanting  to  surrender  mill  and  fix- 
tures in  good  repair  at  expiration  of 
lease,  the  court,  by  Hallett,  C.  J^  said : 
"  I  have  not  found  an^  case  in  which 
the  rule  has  been  applied  to  a  covenant 
which  attached  to  the  land  after  the 
sale,  and  before  conveyance  by  the 
sheriff,  as  in  this  case.  But  it  is  be- 
lieved that  the  principle  is  applicable  to 
such  covenants,  and  to  whatever  estate 
is  acquired  by  the  judgment  debtor 
prior  to  the  conveyance  by  the  sheriff. 
Any  other  rule  would  divorce  the  cove- 
nant from  the  land  for  the  benefit  of 
which  itAiras  intended,  and  practically 
annul  its  obligation.*' 

Under  Colorado  Annot.  Stat.,  1891, 
p.  586,  §  436,  covenants  of  seizin,  peace- 
able possession,  freedom  from  incum- 
brances and  warranty  run  with  the 
land,  and  inure  to  the  benefit  of  sub- 
sequent purchasers. 

In  California^  every  covenant 
**  made  for  the  direct  benefit  of  the 
property,  or  some  part  of  it  then  in  ex- 
istence, runs  with  the  land."  Calif  or- 
win  Civil  Code,  1885,  §  1462.  This  in- 
cludes covenants  of  warranty  or  for 
quiet  enjoyment  or  paj'ment  of  taxes 
on  the  part  of  the  grantee,  4  1463.  But 
a  covenant  to  add  some  new  thing, 
made  for  the  assigns,  '*  runs  with  the 
land  so  far  only  as  the  assigns  thus 
mentioned  are  concerned.    §  1464- 

In  Texas y  where,  at  an  execution 
sale,  A  purchased  the  interest  of  B, 
one  of  six  judgment  debtors,  in  a  por- 
tion of  the  land  held  by  them  in  com- 
mon, equal  to  one-sixth  of  the  whole, 
and  C  claimed  through  the  other  five, 
it  was  held  that  A  was  not  entitled  to 
have  the  entire  portion  so  purchased 
by  him  allotted  to  him  as  vendee  of  B, 
since  this  was  not  a  case  of  a  sale  by  B 
of  the  whole  interest  which  m^ht 
create  certain  equities;  A  took  only  B's 
interest.     Flaniken  v,  Neal,  67  Tex.  629. 

So,  also,  in  Georgia  'hmless  the  trans- 
mission of  such  covenants  is  expressly 
negatived  in  the  covenant  itself." 
Georgia  Code,  1882,  §  2702. 

In  Maine^  the  right  passes  to  an 
assigrnee  after  eviction  by  a  better  title, 
and  an  action  lies  on  release  of  cove- 
nants. Maine  Rev.  Stat.  1888,  p.  697, 
4  18.  See  Trask  v.  Wilder,  50  Me. 
453;  Littlefield  v.  Pinkham,  72  Me.  369 
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A  covenant  to  insure  passes  with  a  leasehold  interest,  the  sale 
operating  as  an  assignment  at  law.^  By  some  statutes,  instru- 
ments essential  to  the  title  of  real  property,  not  kept  in  a  public 
record  office  pursuant  to  law,  belong  to  the  person  in  whom  for 
the  time  being  such  title  may  be  vested,  and  pass  with  it.' 

b.  Fixtures. — Ordinarily,  upon  a  sheriff's  seizure  and  sale  of 
realty,  only  buildings  having  their  foundation  in  the  soil  pass  to 
the  purchaser.*  Fallen  timber,  but,  at  the  date  of  delivery  of 
sheriff's  deed,  not  converted  •  into  sawlogs,  rails,  etc.,  passes  to 
the  purchaser  as  part  of  the  realty.* 

c.  Improvements  by  Lessee.— The  purchaser,  taking  only 
the  defendant's  interest,  would  be  bound  by  the  covenants  of  a 
lease  executed  before  the  lien  of  the  judgment  or  execution 
attached.     Similarly,  as  to  an  execution  of  a  leasehold  interest.* 

8.  Equities  Against  the  Owner— ^?.  Notice  in  Generai:. — The 
purchaser  is  protected  from  claims  acquired  before  the  judgment, 


In  Connecticut^  the  leading  case  on 
the  subject  decides  that  an  intermediate 
purchaser's  right  of  action  for  breach 
of  covenant  of  a  prior  vendor  cannot 
be  enforced  until  recovery  of  damages 
hy  a  purchaser  from  himself.  Booth  v, 
Starr,  i  Conn.  244 ;  6  Am.  Dec.  333. 
And  this  has  been  followed  in  New 
fork.  Withy  v.  Mumford,  5  Cow. 
(N.  Y.)  137. 

In  New  Tork^  the  leading  case 
thereon  is  Greenby  v.  Wilcocks,  2 
Johns.  <N.  Y.)  I.  But  see  therein  the 
opinion  of  Lii/lngston,  J.,  dissenting 
from  that  of  Kent,  C.  J.  And  see 
Ernst  V,  Parsons,  54  How.  Pr.  (N.  Y.) 
163. 

In  Indiana,  the  leading  case  was 
Martin  v.  Baker,  5  Blackf.  find.)  232. 

In  Pennsylvania,  on  a  judgment  in 
covenant  for  ground  rent  reserved,  the 
sheriflTs  deed  discharges  a  mortgage  on 
the  premises  subsequent  to  the  ground 
rent  deed;  and  this,  though  the  pur- 
chaser is  the  husband  of  one  of  several 
heirs  at  law  to  the  land  who  have  suf- 
fered the  ground  rent  to  get  in  arrear. 
Rushton  V.  Lippincott,  ii9Pa.   St.   12. 

An  execution  sale  of  lands  of  a 
tenant  in  tail,  does  not  pass  the  heir's 
title,  but  it  divests  the  wife's  title  to 
dower.     Elliott  v.  Pearshall,  3  Pa.  L. 

J.  157- 

1.  The  purchaser  takes,  liable  to  the 
lessee's  covenant,  all  the  interests  of 
the  assignor,  whether  in  possession  or 
expectancy.  Simons  v.  Van  Ingen,  86 
Pa.  St.  330.  Compare  Thompson  v. 
Rose,  8  Cow.  (N.  Y.)  266. 

As  to  the  lessee's  privity  of  estate 


and    contract    thereon,    see    Taylor, 
Landl.  &  T.  (8th  ed.)  ^  436,  4^9. 

2.  California  Civil  Code,  1805,  (  994; 
Dakota  Comp.  Stat  1887,  §  3202. 

3.  But  under  Louisiana  Code,  art. 
464, — declaring  all  buildings  to  be  im- 
movables,— the  nature  of  the  founda- 
tion is  immaterial,  and  the  whole 
passes.  Polhman  v,  De  Bouchel,  32 
La.  Ann.  1 1 58. 

As  to  buildings,  when  and  when  not, 
of  the  realty,  see  x  Washburn,  Real 
Prop.  (5th  ed.)  3. 

In  Colorado,  fixtures  erected  by  the 
execution  defendant  after  the  sale  and 
before  the  deed,  pass  with  the  land  to 
the  grantee;  so,  also,  as  to  fixtures 
purchased  by  the  debtor  from  a  tenant 
holding  under  him.  Hayes  v.  New 
York  Min.  Co.,  2  Colo.  273. 

4.  Leidy  v.  Proctor,  97  Pa.  St.  486. 
As  to  trees,  when  and  when  not,  of 

the    realty,    see   i    Washburn,     Real 
Prop,  (sth  ed.)  p.  13. 

0.  In  Tennessee,  where  a  leasehold 
interest  in  a  race  track,  etc.,  was  pur- 
chased on  execution  by  one  who  sought 
to  repudiate  the  lease  on  the  ground 
of  its  not  being  registered,  and  at- 
tempted to  remove  certain  improve- 
ments, which  he  claimed  to  be 
personal  property,  although  the  lease 
stipulated  that  they  should  be  removed, 
only  on  performance  of  specified  con- 
ditions, it  was  held  that  if  the  pur- 
chaser repudiated  the  lease,  he  could 
not  remove  the  property,  and  that,  if 
he  claimed  under  the  lease,  such  per- 
formance was  a  prerequisite  to  the 
removal;    and    this,  notwithstanding. 
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by  third  persons  from  the  execution  defendant,  whereof  he  had 
not  actual  nor  constructive  notice.*  But  ordinarily,  if,  at  the 
time  of  the  sale  he  knows  of  any  legal  or  equitable  right  in  a 
third  person,*  or  if  the  instrument  evidencing  such  right  is  prop- 
erly of  record,*  or  if  possession  is  held  thereunder,*  his  acquire- 
ment cannot  prejudice  such  person's  interests.* 


in  absence  of  express  stipulation,  the 
improvements  might  not  be  regarded 
as  fixtures.  Snowden  v,  Memphis 
Park  Assoc,  7  Lea  (Tenn.)  225. 

1.  He  is  .entitled  to  the  same  extent 
as  other  purchasers  to  the  benefit  of 
the  registration  statutes.  Jackson  v. 
Chamberlain,  8  Wend.  (N.  Y.)  625; 
Goepp  V,  Gartiser,  35  Pa.  St.  130; 
MHner  v.  Hyland,  77  Ind.458;  Butter- 
field  V.  Walsh,  36  Iowa  534;  Duke  v, 
Clark,  58  Miss.  465;  Lee  v,  Berming- 
ham,  30  Kan.  312;  Low  v,  Blinco,  10 
Bush  (Ky.)  331. 

In  Arkansas^  the  execution  plaintiff 
also  buys  only  subject  to  equities 
whereof  he  has"  notice,  actual  or  con- 
structive; not  to  any  others.  Newman  v, 
Davis,  24  Fed.  Rep.  609.  So  held,  al- 
so, where  a  tract  intended  to  be  con- 
veyed had  been  omitted  from  a  trust 
deed.  Allen  v»  McGaughey,  31  Ark. 
252.  Although  chargeable  with  con- 
structive notice  of  a  latent  equity  or 
trust,  he  acquired  all  the  rights  of  the 
execution  defendant  against  whom  a 
resulting  trust  in  the  land  is  asserted. 
Walker  v.  Elledge,  65  Ala.  51. 

In  Mississippi^  in  a  contest  of 
equities,  the  court  will  limit  the  execu- 
tion lien  to  the  defendant's  actual 
interest.  Walton  v,  Hargroves,  42 
Miss.  x8. 

2.  Hoy  ».  Allen,  27  Iowa  208 ;  Boro 
v.  Harris,  13  Lea  (Tenn.)  36. 

8.  So  held  by  the  majority'  of  the 
court  where  the  deed  was  not  recorded 
at  date  of  the  judgment.  Valentine  v. 
Havener,  20  Mo.  133. 

4.  Hood  V,  Fahnestock,  i  Pa.  St.  470; 
44  Am.  Dec.  147. 

6.  By  the  registration  statutes  of 
some  States,  the  judgment  lien  is 
superior  to  any  unrecorded  instrument 
of  which  the  judgment  creditor  had  no 
knowledge  at  date  of  the  judgment. 
Guiteau  v.  Wisely,  47  111.  433;  Kelly  r. 
Mills,  41  Miss.  281;  Johnson  v,  Robin- 
son, 20  Minn.  189. 

In  Alabama,  this  holds,  though  the 
purchaser  knew  of  the  former  deed. 
De  Vendell  v.  Hamilton,  27  Ala.  156. 
So,  also,  in  New  Jersey.  Sharp  v. 
Shea,  32  N.  J.  Eq.  65. 


And  this,  though  there  was,  after  the 
judgment  lien  attached  but  before  the 
sale,  a  recording  or  actual  notice  of  the 
deed.  Fash  v,  Ravesies,  32  Ala.  451. 
Such  subsequent  registration  does  not 
relate  back.  Pollard  v.  Cocke,  19  Ala. 
188. 

In  Alabama^  it  has  also  been  held  that 
the  judgment  lien  will  prevail  at  law 
over  that  of  a  vendee  who  at  date  of  the 
judgment  held  the  equitable  title,  and 
acquired  before  the  sherifi's  sale  the 
legal  title.  Sellers  v.  Hayes,  17  Ala. 749. 

In  Georgia^  also,  a  judgment  creditor 
who  is  protected  against  a  mere  equitj 
in  his  debtor's  property  for  want  of 
notice  before  his  judgment  lien  attached, 
may  at  the  execution  sale  thereof 
purchase  and  hold  it,  disiAcumbered  of 
such  equity,  though  meanwhile  he  re- 
ceived notice.  Humphrey  xu  Copeland, 
54  Ga.  543. 

In  South  Carolina,  the  prior  deed 
prevails  over  the  judgment,  if  recorded 
before  the  sheriff^s  deed  is  executed. 
Leger  v.  Doyle,  11  Rich.  (S.  Car.)  109; 
70  Am.  Dec.  24a 

In  New  T'ork,  a  purchaser  was  held 
to  be  bound  by  an  agreement  of  the 
judgment  creditor  with  a  fourth  mort- 
gagee, whereof  he  had  no  notice  to  post- 
pone the  judgment  lien.  Frost  t».  Yonk- 
eis  Sav.  Bank,  70  N.Y.  553;  26  Am.  Rep. 
627.  Compare  the  complicated  case, 
Clute  V.  Emmerich,  99  N.  Y.  350, 
wherein,  applying  the  maxim  caveat 
emptor,  and  placing  the  purchaser  on 
the  footing  of  the  judgment  creditor, 
the  court,  by  Finch,  J.,  remarked:  **If 
more  came  by  an  enlargement  of  the 
lien,  that  was  simply  the  creditor's 
good  fortune;  if  it  did  not  so  come,  the 
good  fortune  vanished,  but  no  right  of 
the  creditor  was  invaded.*'  So  held 
also,  where  the  execution  creditor  knew 
that  the  goods  levied  on  had  been 
fraudulently  purchased  by  the  debtor. 
Devoe  v.  Brandt,  53  N.  Y.  462. 

In  Iowa,  the  right  of  a  grantee  failing 
to  record  before  the  sale  a  deed, given 
by  the  debtor  after  the  judgment,  of 
land  wherein  the  grantee  had,  before  the 
rendition  a  trust  interest,  was  held  to 
be  subordinated  to  that  of  the  judgment 
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6.  Lis  Pendens. — In  some  States,  the  rights  of  a  purchaser, 
whether  at  private  or  forced  sale,  pendente  lite,  are  defined  by 
statute.* 


creditor  purchasing  at  his  own  sale.  In 
Gower  v.  Dohenev,  33  Iowa  40,  the 
court,  by  Day,  C.,J.,  said:  "It  is  a 
wholesome  rule  of  equity  that  where 
one  of  two  innocent  persons  must  suffer, 
the  loss  will  fall  upon  that  party  who 
has  been  guilty  of  the  f^rst  negligence. 
Vigilantihus^'*  etc. 

Where  A  obtained  a  judgment 
against  B,  and  caused  levy  on  land 
whereof  C,  the  owner  of  the  equitable 
title,  had  long  been  in  possession,  the 
majority  of  the  court  presumed  that  C 
was  holding  under  B  s  legal  title  and 
protected  the  execution  purchaser  ac- 
cordingly. Bonnell  v.  AUerton,  51 
Iowa  166. 

In  a  complicated  case  of  exchange  of 
properties  in  Memphis,  where  the  ex- 
ecution plaintiff  died  soon  after  purchas- 
ing at  the  sale,  the  court,  by  Ballard 
J.,  said  that  the  purchaser  will  prevail 
at  law  over  the  owner  of  the  junior 
legal  title,  even  if  it  be  founded  on  the 
older  equity;  this,  notwithstanding  a 
decree  divesting  the  legal  title  before 
the  execution  sale.  Doe  v,  Plunkett,  i 
Flip.  (U.S.)  427. 

In  Indiana^  at  the  same  term  when 
Vitito  V.  Hamilton,  86Ind.  137,  was  de- 
cided, but  contrary  thereto,  yet  with- 
out record  of  intent  to  overrule  it,  the 
court  in  Camahan  v.  Yerkes,  87  Ind. 
67,  declared  that  an  "execution  creditor 
who  bids  off  property,  at  a  sale  upon 
his  own  execution,  and  applies  the  bid 
to  the  payment  of  his  own  judgment,  is 
not  regarded  as  a  bona  fide  or  innocent 
purchaser;"  ciViix^  Hermann,  Ex.,  §328; 
Freeman,  Ex.,  ^  300.  In  Rooker  v. 
Rooker,  75  Ind.  579,  Elliott,  J.,  had  ar- 
gued (in  his  dissenting  opinion):  **It 
is  incontestably  true  that  a  judgment  in 
the  hands  of  a  judgment  plaintiff  is 
only  a  general  lien  on  the  actual  inter- 
est of  the  judgment  debtor  and  subject 
to  all  existing  equities.  ...  It 
seems  to  me,  that  giving  to  a  judgment 
in  the  hands  of  an  assignee  a  force  so 
vastly  increased  as  to  compel  existing 
equities  to  yield  to  it,  is  annexing  to  the 
fact  of  assignment  an  unreasonable  im- 
portance." And  in  the  Vitito  case 
(where  Niblack,  1.,  also  dissented)  he 
remarked  that  the  plaintiff's  *'  title 
mounts  no  higher  than  his  judgment." 
Compare  Heck  v.  Fink,  85  Ind.  6. 

In  Texas,  an  execution  creditor  is  not 


considered  a  bona  fide  purchaser.  In 
Ay  res  v.  Duprey,  27  Tex.  606;  86  Am. 
Dec.  657,  the  court,  by  Moore,  J.,  said  : 
"The  consideration  was- not  advanced 
on  the  faith  of  the  purchase."  In 
Orme  v,  Roberts,  33  Tex.  773,  the 
court,  by  Walker,  J.,  reaffirmed  this,  and 
approved  the  majority  opinion  (by 
Birchard,  C.  J.)  in  Boosts  Ewing,  17 
Ohio  519;  49  Am.  Dec.  478. 

But  see  (in  the  Ohib  case)  the  dissent- 
ing opinion  of  Hitchcock,  J.  And  later 
also  it  is  held  that  the  plaintiff  pur- 
chaser is  chargeable  with  equities  in  fa- 
vor of  one  in  possession  of  land  under 
a  parol  contract,  w^ho  has  paid  purchase 
money  and  made  valuable  improve- 
ments. Barnett  v,  Vincent,  69  Tex. 
685.  Compare  Oberthier  v,  Stroud,  33 
Tex.  522. 

The  execution  defendant,  upon  the 
plaintiff's  purchase  and  reconveyance 
to  him,  retakes  the  estate  subject  to  all 
trusts  affecting  his  conscience  before  the 
execution  sale.  Ellis  v,  Sipgletary,  45 
Tex.  27. 

In  North  Carolina  the  plaintiff  pur- 
chaser fares  no  better.  In  the  case  of 
the  lost  vend,  exp.,  Rollins  v.  Henry, 
78  N.  Car.  342,  352,  the  court,  by  Rod- 
man, J.,  said:  "It  is  settled  law  in  this 
State  that  he  takes  subject  to  all  equities 
against  the  defendant  in  the  execution, 
whether  he  has  notice  of  them  or  not." 
So  held,  also,  in  Hicks  v.  Skinner,  71 
N.  Car.  539;  17  Am.  Rep.  16. 

Jn  Pennsylvania,  the  plaintiff  pur- 
chaser is  bound  by  express  notice  of  a 
reserved  parol  trust,  if  given  him  be- 
fore the  sale.  Sill  v,  Swackhammer, 
103  Pa.  St.  7. 

Where  A  conveyed  to  B  his  equita- 
ble title  under  contract  for  purchase  of 
land  from  C,  who  made  title  to  B,  A 
taking  contemporaneously  a  judgment 
bond,  under  which  the  land  was  nnally 
sold,  it  was  held  that  the  sheriff's  ven- 
dee took  a  good  title  free  from  all  equi- 
table claims  by  contract  purchasers 
from  A.  prior  to  his  conveyance  to  B. 
Barb  v.  Sayers,  107  Pa.  St."246. 

1.  See  Lis  Pendens,  vol.  13,  p.  897. 
See  also  Jones,  Mort.  (4th  ed.),  §§  599, 
1411,  1442. 

In  New  Tork  a  purchaser  is  char- 
geable with  constructive  notice  of  the 
equitable  rights  of  a  defendant's  ven- 
dee in  actual  possession  under  a  con- 
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4.  Equities  in  Favor  of  the  Owner. — In  some  States  the  Statute 
of  Frauds  makes  an  exception  whereunder  becomes  valid  one's 
parol  promise  to  purchase  land  for  the  benefit  of  another  and 
permit  him  to  redeem.*  In  absence  of  covin  on  the  part  of  the 
execution  defendant  such  promise,  in  absence  of  direct  statutory 
recognition,  is  enforceable  on  his  behalf  on 'the  general  principle 
of  equity  granting  relief  against  fraud.* 


tract  antedating  the  judgment  Hen. 
Such  vendee  is  not  a  (is  pendens  pur- 
chaser. So  held  in  Parks  v,  Jackson, 
1 1  Wend.  ( N.  Y.)  447 ;  25  Am.  Dec.  656, 
by  nineteen  judges;  Walworth,  Ch. 
dissenting,  that  equitable  rights  are 
not  decidable  in  ejectment. 

In  this  case,  after  citing  Chancellor 
Kent's  opinion  in  Murray  v,  Ballou,  i 
Johns.  Cfh.  (N.  Y.)  556,  on  lis  pendens^ 
the  court,  by  Seward,  Sen.,  said:  "Al- 
though this  principle  may  sometimes  op- 
erate harshly  upon  a  purchaser  who  has 
no  actual  notice  of  the  pending  litigation, 
it  seems  to  be  essential  to  the  due  ad- 
ministration of  justice;"  and  recom- 
mended certain  legislation  providing 
for  filing  notice  of  pendency  of  litiga- 
tion. This  has  resulted  in  provisions 
not  only  for  notice  of  suits  to  recover 
possession  and  use  but  also  of  other 
proceedings. 

See  B.'s  New  Tork  Rev.  Stat.1890,  pp. 
218,  219;  Massachusetts  Pub.  Stat.  1^2, 
P-  745»  k  13;  Ohio  Rev.  Stat.  1800,  ^ 
5050;  Michigan  Annot.  Stat.  1883,  \ 
6619;  Indiana  Act  of  1889,  Supp.,  \ 
i^;  Wisconsin  Annot.  Stat.  1889,  Vi 
761,  3187;  Minnesota  Stat.  1891,  \\ 
4309*  5443 »  Nehrasha  Comp.  Stat, 
1889,  p.  864,  ^  85;  Dakota  Comp.  L. 
1887,  ^  4897;  California  Code  Civil 
Proc.  1885,  \^  409,  7SS;  Iowa  Code 
1888  (Miller's),  §    262S;    (McClain's), 

^  3834. 

1.  Brightly's  Purdon's  Pennsylvania 
Dig.,  1885,  p.  831,  ^  3.  This  proviso  in  the 
act  of  1856  applies  to  trusts  arising  by 
implication  and  construction  of  law. 
Seichrist's  Appeal,  66  Pa.  St.  237. 

As  tp  resulting  trusts,  see  Perry  on 
Trusts,  H  I33»  «8i,  21c. 

In  Morcy  v,  Herrick,  18  Pa.  St.  123, 
128,  the  court,  by  Bell,  J.,  said:  "  It  is 
well  settled  that  if  one  be  induced  to 
confide  in  the  promise  of  another  that 
he  will  hold  in  trust  or  that  he  will  so 

fmrchase  for  one  or  both,  and  is  thus 
ed  to  do  what  otherwise  he  would 
have  forborne,  or  to  forbear  what  he 
contemplated  to  do,  in  the  acquisition 
of   an    estate    whereby  the    promisor 
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becomes  the  holder  of  the  legal  title,  an 
attempted  denial  of  the  confidence  is 
such  fraud  as  will  operate  to  conrert 
the  purchaser  into  a  trustee  ex  maie- 
ficior 

But  in  Dollar  Sav.  Bank  v.  Bennett, 
76  Pa.  St.  402,  the  court,  by  Share- 
wood,  J.,  declared  that  a  parol  promise 
by  a  bank  to  purchase  at  foreclosore 
sale,  then  sell,  cancel  the  debt,  and  paj 
over  the  surplus  proceeds,  was  a 
mere  nudum  pactum^  without  con- 
sideration, and  consequently  not  en- 
forceable. 

a.  In  North  Carolina  such  aid  is 
afforded  when  there  has  been  no  con- 
cealment or  attempt  thereby  to  over- 
reach the  defendant's  creditors.  Peebles 
V,  Pate,  90  N.  Car.  348.  In  Mulhol- 
land  V,  York,  82  N.  Car.  510,  such 
promisor,  purchasing  at  a  sale  by  the 
promisee's  assignee  in  bankruptcy,  was 
adjudged  to  hold  the  land  subject  to 
the  promise;  the  court,  by  Smith,  C.  J., 
distinguishing  such  case  as  that  of  Mc- 
Kee  V.  Vail,  79  N.  Car.  194,  where 
there  were  no  confidential  relations, 
and  the  parol  promise  a  mere  gratui- 
tous undertaking. 

The  promise  will  be  enforced  even 
after  a  deed  executed  by  the  sheriff  to 
the  purchaser.  Byrnes  x\  Morris,  53 
Tex.  213. 

In  New  yersey  such  reconveyance 
has  been  ordered  on  payment  of  the 
redemption  money  and  fair  compensa- 
tion to  the  purchaser  for  his  trouble 
and  expense.  Combs  v.  Little,  4  N. 
J.  Eq.  310;  40  Am.  Dec.  207. 

In  Kentucky^  where  A,  the  e^ecutiofi 
plaintiff's  attorney,  after  such  parol 
promise  to  let  B,  the  defendant,  redeem, 
purchased  the  land  at  one-third  its 
value,  and  sold  it  to  C  (B's  brother), 
who  made  a  like  promise  to  B,  this  was 
enforced,  even  after  a  lapse  of  five 
vears.  Martin  v,  Martin,  16  B.  Mon. 
(Ky.)  8.  As  to  what  evidence  was 
deemed  sufficient  to  establish  the  trust 
under  such  oral  agreement,  after  a 
lapse  of  fifteen  years,  see  Williams  r. 
Williams,  8  Bush  (Ky.)  241. 
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Sometimes  such  tenure  of  title  by  the  purchaser  as  trustee  for 
the  execution  defendant  has  been  declared  to  be  upon  the  prin- 
ciple of  equity,  that  instruments  which  would  have  been 
executed  but  for  fraud,  are  to  be  treated  as  if  actually  existing.* 

Sometimes  a  sheriff's  sale  has  thus  been  turned  to  consummate 
a  mortgage.* 

6.  Pnor  Liens. — In  some  'of  the  States,  any  senior  liens  are 
unaffected  by  the  judgment  and  remain  enforceable  as  before.^ 


1.  Arnold  v.  Cord,  i6  Ind.  177. 

2.  A^  being  embarrassed,  agreed 
with  B,  his  surety,  that  certain  lien 
encumbered  land  be  sold  by  the  sheriff 
under  one  of  the  liens,  to  C.  C,  buy- 
ing, conveyed  it  to  D,  who  mortgaged 
it  to  C  for  a  loan  to  pay  the  liens,  D 
to  hold  for  five  years,  appropriate  the 
income  to  pay  the  liabilities,  and  con- 
vey to  C  on  his  paying  any  balance, 
including  compensation,  for  D's 
trouble.  It  was  held  that  the  trans- 
action was  sustainable  as  a  mortgage 
on  parol  evidence.  Sweet zer's  Appeal, 
71  Pa.  St.  264. 

3.  Rankin  v.  Scott,  12  Wheat  (U. 
S.)  177;  Isler  T\  Colgrove,  75  N.  Car. 
354 ;  Shotwell  v.  Murray,  i  Johns.  Ch. 
(N.  Y.)  512. 

Upon  the  enforcement,  at  law  and 
in  equity  of  mortgage  and  judgment 
liens  upon  the  same  property,  see  2 
Story  Eq.  Jur.  (13th  ed.)  §§  1216, 
i2i6rt-*-<;  Jones,  Mort.  (4th  ed.) 
§§  665,  701,  1229. 

In  Massachusetts^  the  execution  pur- 
chaser of  an  equity  of  redemption,  can 
aver  no  seizin  or  title,  against  any 
other  person  than  the  execution  debtor 
or  his  immediate  tenants  or  assigns. 
Russell  V.  Dudley,  3  Met.  (Mass.)  147. 

The  inter.est  ciescribed  in  a  second 
mortgage,  fraudulent  as  to  creditors, 
may  be  seized  and  sold,  though  the 
mortgagor  has  conveyed  away  the 
right  to  redeem  both  mortgages.  The 
levy  carries  a  superior  title  to  the 
amount  of  the  execution  not  exceeding 
the  value  of  such  interest.  Verry  v, 
Richardson,  5  Allen  (Mass.)  107. 

In  Pennsylvania^  the  sheriff  need 
not  state  the  existence  or  extent  of  the 
prior  Hens.  Carson^s  Sale,  6  Watts 
(Pa.)  140.  Where,  on  a  partition  sale,  he 
stated  that  the  land  was  sold  subject  to 
a  dower  judgment,  which  was  fully  set 
forth  in  the  records,  the  purchaser  took 
subject  thereto,  and  this,  though  the 
execution  was  for  interest  due  her 
thereon.  Tospon  i'.  Sipe,  116  Pa.  St. 
$88. 


There,  a  purchaser  at  a  sale  under  a 
judgment  for  purchase  money,  takes 
the  whole  estate,  legal  and  equitable, 
and  the  vendor  takes  the  proceeds  re- 
gardless of  the  date  of  his  judgment. 
Zeigler's  Appeal,  69  Pa.  St.  471. 

A  purchaser's  agreement  to  take  sub- 
ject to  prior  incumbrances  will  be  en- 
forced. Randolph's  Appeal,  5  Pa.  St. 
242. 

An  agreement  among  lien  creditors 
as  to  purchasing  at  the  sale,  if  without 
the  defendant's  privity,  would  not  dis- 
charge his  liability  to  them.  Allen  v. 
Rafsnyder,  g^Phila.  (Pa.)  199. 

A  mortgage  to  the  State  is  not 
released  by  the  sale.  Duncan  %>,  Rieff, 
3  P.  &  W.  (Pa.)  368. 

A  mortgage  prior  to  all  other  liens 
except  other  mortgages,  ground  rents 
or  sums  due  the  State,  is  not  affected 
by  sale  under  vend,  exp,  or  under  le\>, 
fac,  in  a  suit  on  a  subsequent  mortgage, 
or  by  sale  under  executive  process,  ex- 
cept by  decree  of  the  Orphan's  Court. 
Stimson,  Am.  Stat.  Law,  §  1862;  B's 
P.  Dig.  p.  589,  §  128. 

The  sale  discharges  the  lien  of  annual 
interest  due  on  a  recognizance  given  to 
secure  dower  in  the  land  but  not  the 
lien  of  accruing  interest  not  then  due. 
Luther  v.  Wagner,  107  Pa.  St.  343. 
Otherwise  as  to  lien  of  arrears  of 
ground  rent  then  due;  a  sale  under  a 
subsequent  judgment  against  the  cove- 
nantor f9r  the  arrears  passes  no  title. 
Foulke  V.  Millard,  108  Pa.  St.  230. 

After  A  conveyed  to  his  son  B,  sub- 
ject to  existing  liens,  land  on  which  C 
had  a  judgment  lien  and  the  deed  was 
recorded,  D  recovered  a  judgment 
against  A;  but  before  the  execution  is- 
sued thereon,  by  deed  not  recorded,  B 
reconveyed  to  A,  and,  at  D's  execution 
sale,  gave  notice  that  he,  B,  still  owned 
the  land  by  the  deed  from  A  through 
which  false  declaration  B  purchased  at 
a  nominal  sum,  and  received  a  deed 
from  the  sheriff.  C  then  issued  a  set. 
fa.  to  revive  his  judgment,  and  served 
it  on  B  as   terre  tenant.     It  was  held 
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that  B  was  estopped  from  insisting  that 
C's  judgment  lien  was  discharged  by 
the  sheriffs  sale.  Hiestand  v,  William- 
son. 128  Pa.  St.  122. 

An  execution  sale  under  a  judgment 
upon  a  mortgage  note  or  bond  dis- 
charges the  mortgage  lien.  Hartz  v. 
Woods,  8  Pa.  St.  471. 

In  New  Tork,  the  purchaser  may 
attack  the  validity  of  any  prior  mort- 
gage whereto  the  sale  was  not  made 
expressly  subject.  Wagner  v,  Jones, 
7  Daly  (N.  Y.)  375.  Compare  Car- 
penter r.  Simmons,  28  How.  Pr.  (N. 
Y.)  12. 

A  purchaser  at  a  sale  subject  to  all 
incumbrances  is  not  entitled  to  have 
the  surplus  proceeds  applied  to  pay  a 
recorded  mortgage  whose  existence 
was,  through  an  index  error,  unknown 
to  all  the  parties.  Buttron  v,  Tibbitts, 
10  Abb.  N.  Cas.  (N.  Y.)  41. 

By  New  Tork,  Code  Civil  Proc. 
^  1676,  in  partition,  dower  and  fore- 
closure, "  expenses  of  sale ''  include 
payments  which  the  officer  must  first 
make  from  the  proceeds  for  taxes  and 
water  rates  and  to  redeem  from  un- 
paid tax  sales. 

Purchasers  of  lots  have  been  ordered 
to  contribute  towards  the  satisfaction 
of  a  mortgage  debt  according  to  the 
relative  value  of  the  lots  purchased  by 
them,  without  regard  to  the  purchase 
price  at  the  sheriff's  sale.  Cheese- 
brough  V,  Millard,  i  Johns.  Ch.  (N. 
Y.)  409;  7  Am.  Dec.  494. 

In  Georgia,  an  execution  sale  under 
a  judgment  junior  to  an  unforeclosed 
mortgage,  divests  the  lien  of  a  judg- 
ment older  than  the  mortgage,  only 
upon  that  interest  in  the  land  which 
is  sold.  If  the  proceeds  be  insuffi- 
cient to  pay  off  the  older  judgment, 
an  execution  issued  thereon  may  be 
levied  upon  the  residue  of  the  estate 
in  the  land,  and  the  sale  thereunder 
will  pass  title  good  against  the  mort- 
gage.    Tarver  v.  Ellison,  57  Ga.  54. 

Therein  was  cited  Harwell  v.  Fitts, 
30  Ga.  733,  an  action  by  a  sheriff  to 
recover  the  purchase  money  on  slaves 
he  had  sold  under  execution  to  a  mort- 
gagfee  whose  mortgage  thereon  had 
been  foreclosed,  and  who  gave  at  the 
sale  notice  of  claim  thereunder,  and 
on  acceptance  of  his  bid,  paid  the 
sheriff  the  balance  over  the  mortgage 
debt.  The  court,  by  Lumpkin,  J.,  said  : 
"  Denominate  the  interest  or  thing 
sold  the  equity  of  redemption,  or  any 
other  name,  the  legal  result  and  effects 
are  precisely  the  same.    The  negroes 


being  sold  subject  to  the  mortgage, 
we  are  bound  to  presume  that  the 
price  at  which  they  were  knocked  off, 
was  their  value  only,  above  the  sura 
for  which  they  were  mortgaged;  and 
if  the  mortgage  purchaser  is  permitted 
to  retain  the  sum  thus  obtained  it 
must  be  at  the  manifest  injury  and 
wrong  of  the  common  law  creditor." 

The  sale  frees  the  title  from  the  lien 
of  prior  judgment.  Dowdell  v.  Neal, 
10  Ga.  148.  But  compare  the  compli- 
cated case  of  Studdard  v,  Lemmond. 
48  Ga.  100. 

The  purchaser  takes  subject  to  a 
homestead,  if  notified  of  an  applica- 
tion pending  to  have  it  set  apart  Kil- 
gore  V,  Beck,  40  Ga.  393. 

In  Missouri,  the  sale  confers  a  better 
title  than  that  under  a  deed  of  trust 
given  after  inception  of  the  judgment 
lien,  but  before  issuance  of  the  execu- 
tion.    Durrett  v.  Hulse,  67  Mo.  20!. 

There  a  bill  in  equity  by  a  purchaser 
of  a  definite  portion  of  land  subject  to  a 
vendor's  lien,  to  subject  the  remainder 
to  pay  the  lien,  on  the  ground  of  mis- 
take m  not  at  first  including  the  whole 
was  dismissed.  McCann  v.  White,  49 
Mo.  96. 

In  Texas,  the  purchaser's  title  is  not 
affected  by  a  subsequent  proceeding  to 
enforce  a  vendor's  lien,  unless  he  be 
made  a  party  thereto.  Davis  v,  Ran- 
kin, 50  Tex.  279. 

In  Mississippi,  the  registration  law 
does  not  protect  him  against  an  unre- 
corded vendor's  lien.  Lissa  v.  Posej, 
64  Miss.  3^2. 

In  New  yersey,  the  purchaser  takes 
title  free  from  the  lien  of  an  unregis- 
tered mortgage  antedating  the  judg- 
ment, whereof  the  execution  plaintiff 
had  no  notice,  but  of  which  the  pu^ 
chaser  had  actual  notice.  Sharp  v. 
Shea,  33  N.  J.  Eq.  65. 

In  Illinois^  the  purchaser's  rights  re- 
late back  to  the  attachment  levy;  thus 
taking  precedence  of  an  intervening 
tax  warrant.    Gaar  v*  Hurd,  92  111.  315. 

There,  a  mortgagee  purchasing  upon 
the  sheriffs  announcement  that  the 
sale  is  subject  to  the  mortgage,  and 
forfeiting  his  title  in  default  of  redemp- 
tion, not  only  extinguishes  the  lien  of 
the  mortgage,  but  loses  his  remedy  on 
the  note  secured  by  it.  Biggins  r. 
Brockman,  63  111.  310. 

A  sold  land  to  B,  who  assumed  a 
prior  mortgage  and  g^ve  back  his  own ; 
but  before  paying  anything,  B  recon- 
veyed  to  A  and  received  satisfaction  of 
the  B  mortgage.    C,  who  meanwhile 
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In  some  States,  an  execution  sale  transfers  the  title  regardless 
of  both  junior  and  senior  Hens ;  their  holders  being  relegated  to 
proceedings  for  distribution  of  the  proceeds  in  the  sheriff's 
hands,* 

The  value  of  the  paramount  lien,  when  indeterminate  would, 
as  of  course,  remain  a  charge  on  the  land;  the  proper  deduction 


had  obtained  judgment,  levied  an  ex- 
ecution on  the  land,  and  at  the  sale  be- 
came the  purchaser.  On  foreclosure 
suit  by  the  original  mortgagee,  it  was 
held  that  C  acquired  nothing  but  the 
right  to  fulfill  B's  undertaking.  National 
Bank  r.  King,  no  lU.  254. 

In  Kentucky,  an  execution  plaintiff' 
purchasing  with  notice  of  a  prior 
mortgage  lien,  and  suffering  therefrom 
is  estopped  from  moving  to  quash  the 
levy  and  sale.  Thomas  v,  McKay,  5 
Bush  (Ky.)  475. 

There,  if  the  sale  occurs  pending  a 
suit  to  enforce  a  vendor's  lien  on  the 
land  which  results  in  a  decree  and  sale, 
the  execution  purchaser  is  entitled  to 
have  the  decretal  sale  set  aside  on  dis- 
charging the  vendor's  lien.  Bush  v. 
Williams,  6  Bush  (Ky.)  405.  Compare 
Campbell  v.  Wooldridge,  6  Bush 
(Ky.)  321. 

In  Florida,  the  rule  subjecting  the 
sale  to  prior  liens  applies  to  the  sale  of 
a  franchise  under  statutory  power. 
Holland  v.  State,  15  Fla.  455. 

In  South  Carolina,  a  sale  under  a 
junior  judgment  discharges  the  prem- 
ises from  the  lien  of  any  prior  judg- 
ment, and  gives  the  purchaser  a  perfect 
title,  notwithstanding  an  intervening 
mortgage  which  has  been  marked  "  sat- 
isfied." Blohme  v.  Lynch,  26  S.  Car. 
300. 

In  North  Carolina,  the  code  pre- 
scribes the  rule.  Perry  v,  Morris,  65 
N.  Car.  221;  Woodley  V.  Gilliam,  67 
N.  Car.  237.  Under  court  rule  XIX. 
(Supp.  63  N.  Car.  669),  a  junior  judg- 
ment creditor  may  fofce  a  sale.  The 
purchaser  cannot  demand  that  the 
money  paid  by  him  shall  be  applied  to 
the  discharge  of  paramount  incum- 
brances; nor  can  he  enjoin  a  sale 
thereunder.     Fox  v.  Kline,  85  N.  Car. 

173- 

As  to  the  rule  under  the  Iowa  Code, 
see  Holtzinger  v,  Edwards,  51  Iowa 
383 ;  and  the  complicated  case  of  Tea- 
bout  V.  Jaffray,  74  Iowa  28. 

In  Indiana,  on  execution  sale  of 
an  equity  of  redemption,  the  pur- 
chaser's title  is  not  affected  by  notice 
of  pendency  of  a  suit  to  foreclose  the 


mortgage.^  Shanklin  v,  Franklin  L. 
Ins.  Co.,  77  Ind.  268.  A  delivery  un- 
der Indiana  Rev.  St.,  §  722,  only  con- 
fers on  the  purchaser  of  the  mortgaged 
chattels  a  title  on  satisfaction  of  the 
mortgage.    Slifer  v.  State,  1 14  Ind.  291. 

In  Ohio,  if  a  mortgagee  recovers 
judgment  for  the  mortgaged  debt,  a 
purchaser  at  the  execution  sale  takes 
an  indefeasible  title,  although  the 
price  does  not  satisfy  the  entire  debt. 
Fosdick  i;.  Risk,  15  Ohio  84;  45  Am. 
Dec.  562. 

In  Maryland,  the  execution  pur- 
chaser of  an  equity  of  redemption  may 
redeem,  although  the  price  paid  by 
him  was  inadequate.  Stockett  v,  Tay- 
lor, 3  Md.  Ch.  537. 

In  Wisconsin,  the  purchaser  may  re- 
deem from  li  prior  mortgage  by  paying 
the  amount  thereof  or  his  equitable 
proportion  thereof,  where  the  lands 
sold  are  only  a  part  of  those  covered  by 
the  mortgage.  Raymond  v.  Holborn, 
23  Wis.  57 ;  99  Am.  Decios- 

1.  Farmers'  Bank  v.  Wallace,  3 
Harr.  (Del.)  370;  Foulke  v.  Millard, 
108  Pa.  St.  230. 

One  neglecting  seasonably  to  pre- 
sent his  claim  would  suffer  the  loss 
consequent  upon  consumption  of  the 
fund  by  paramount  claims.  See 
I  Brightly  Dig.  Pa.  Dec.  1101-6;  3  id. 
3786. 

A  legacy  charged  on  the  land  would 
be  released  as  such.  McLanahan  v, 
Wyant,  i  P.  &  W.  (Pa.)  1x2.  But  not 
a  widow's  dower  interest.  Schall's 
Appeal,  40  Pa.  St.  170. 

In  Lower  Canada,  ^*  conditional 
hypotheca  are  collocated  in  the  report 
according  to  their  rank,  but  the 
amounts  are  made  payable  to  subse- 
quent creditors  whose  claims  are  exi- 
eible,  or,  in  default  of  these,  to  the  de- 
fendant upon  his  giving  sufficient 
sureties  for  the  return  of  the  money 
in  the  event  of  the  condition  being 
fulfilled.  ...  In  case  neither  party 
furnishes  the  requisite  security,  the 
amount  of  the  conditional  claim  may 
be  placed  in  the  hands  of  a  sequestra- 
tor." Rev.  Stat.  P.  Quebec,  1888, 
^  5947. 
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to  be  consequently  made  from  the  proceeds  of  the  sale  being 
incalculable.* 


6.  Effect  of  Irregularities— a.  As  Against  Collateral  At- 
tack.— In  general,  the  purchaser's  title  is  unimpeachable  by  any 
error  in  the  proceedings  not  occurring  through  his  own  fault. 
Such  irregularities  must  be  corrected  by  a  direct  proceeding 
therefor;  they  are  of  no  avail  in  a  collateral  attack.* 

d.  Relation  to  Return. — Ordinarily,  a  sheriff's  sale  of  per- 
sonal property  is  not  affected  by  the  fact  that  it  came  off  after 
the  return  day,  the  seizure  giving  him  a  special  property  therein. 
So,  also,  in  general,  his  sale  of  real  property.* 


1.  So  held,  where  a  deed  had  been 
made  subject  to  payment  to  children 
on  death  of  a  widow.  Heist  v.  Baker, 
49  Pa.  St.  9.  Also,  where  there  was  a 
lien  of  a  sherifTs  recognizance.  In  re 
McKenzey's  Appropriation,  3  Pa.  St 
156.  Also,  where  there  was  a  lien  of 
unpaid  purchase  money,  the  interest 
payable  to  a  widow  during  life.  Lau- 
man's  Appeal,  8  Pa.  St.  473. 

Release  of  a  lien  for  a  definite 
amount  is  not  avoided  by^the  fact  that 
the  date  for  its  payment  is  later  than 
the  sale.  Lobach*s  Case,  6  Watts  (Pa.) 
167. 

3.  In  Massachusetts ^  against  such 
attack  the  sale  is  good  if  conducted 
according  to^  law,  though  the  judg- 
ment be  irregular.  Park  v.  Darling, 
4  Cush.  (Mass.)  197.  As  to  the  statu- 
tory notice  to  the  creditor  after  levy 
and  before  sale  that  the  land  is  held 
in  trust  by  the  debtor,  the  declaration 
whereof  has  not  been  recorded,  see 
Colburn  v.  JeweU,  130  Mass.  182. 

In  Minnesota^  similarly  held,  not- 
withstanding an  execution's  misreci- 
tal  of  the  judgment,  and  also  an 
irregularity  in  its  issuance.  Willis  v. 
Lombard,  32  Minn.  259.  Compare  Ker 
V.  Evershed,  41  La.  Ann.  15. 

In  Maine^  a  purchaser's  title  was 
held  to  be  unaffected  by  the  fact  that 
the  sale  was  made  after  the  statutory 
limit  for  the  legal  existence  of  the 
"plantation."  Caldwell  v,  Blake,  69 
Me.  458. 

8.  Supra,  this  title,  The  Time  of 
Sale;  Statutes  Directory^  etc. 

This  seems  to  come  from  a  similar 
rule  at  common  law,  where  2ifi,fa.  or 
ca.  sa.  had  been  issued  post  diem  et  an,, 
without  any  revivor  of  the  judgment 
by  sci.fa.  Patrick  v.  Johnson,  3  Lev. 
403 ;  Shirley  v.  Wright,  i  Salk.  273. 

Thereupon,  the  defendant  neglects 
at  his  peril  to  have  the  sale  set  aside. 
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Jackson  v.  Rosevelt,  13  Johns.  (N.  Y.) 
97;  Jackson  v.  Robins,  16  Johns.  (N. 
Y.)  537 ;  Nagle  v.  Macy,  9  C5al.  426. 

So  also  in  Missouri^  as  to  a  justice's 
execution  returned  unsatisfied  sooner 
than  authorized  by  law,  before  pro- 
ceeding above.  Norton  v,  Quimbr, 
45  Mo.  388. 

So  also  in  Kentucky^  as  to  a  mere 
failure  of  the  return  to  state  that  the 
land  had  been  sold  at  the  time  and 
place  required  by  law.  Bell  v.  Weath- 
erford,  12  Bush  (Ky.)  505. 

In  Mississippi^  it  is  otherwise  if  the 
sale  be  in  violation  of  expressly  pre- 
scribed requisites.  Leber  r.  Doe,  3 
Smed.  &  M.  (Miss.)  468. 

In  Pennsylvania^  a  statute  was  de- 
clared unconstitutional  in  assuming  to 
validate  an  execution  sale  made  bjr 
consent  of  the  defendant  after  the  re- 
turn day  of  the  writ,  as  against  a  sub- 
sequent purchaser  at  sheriffs  sale 
under  an  incumbrance  which  would 
have  been  discharged  bv  the  former 
sale.     Dale  v,  Medcalf,  9  Pa.  St.  108. 

An  execution  returned  is  defunct, 
and  a  levy  and  sale  upon  its  reissue 
are  void.  Paine  z\  Hoskins,  3  Lea 
(Tenn.)  284. 

But  in  lowa^  after  the  life  of  the 
justice's  execution  under  which  the 
levy  had  been  made,  a  valid  sale  mav 
be  made,  without  its  renewal,  under 
another  execution  issued  compliant 
with  Iowa  Code,  §  3086.  Walton  r. 
Wray,  54  Iowa  531. 

In  Kansasy  the  fact  that  the  sale 
was  made  two  days  after  the  sheriff's 
term  expired  was  held  not  to  prevent 
the  purchaser  in  possession  from  tak- 
ing title  under  the  deed.  Head  r. 
Daniels,  38  Kan.  i. 

In  Michigan^  in  absence  of  conse- 
quent injury  to  the  defendant  or  to 
third  persons,  the  purchaser's  title  is 
not  affected  by  the  sherifT's  failure  to 
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c.  Erroneous  Return.— In  most  States,  a  defect  in  the 
return  does  not  invalidate  the  purchaser's  title.* 

d.  Defective  Notice.— In  many  States,  the  purchaser's  title 
is  not  defeated  by  a  defect  in  the  advertisement  of  sale,  whereto 
he  was  not  privy;*  especially  if  there  be  an  adequate  remedy  by 
recourse  on  the  sheriff.*  So,  also,  as  to  a  defect  in  the  affidavit  of 
publication.* 

e.  Defective  Levy. — An  irregularity  in  the  levy  is  not  neces- 
sarily  fatal  to  the  purchaser's  title,  if  the  description  be^ 
sufficiently  certain.* 


file  the  certificate  of  sale  wilhin  the  ten 
dajrs  prescribed  by  Michigan   Comp. 

L.,  §4638. 

1.  See  infra,  this  title,  The  Return. 

In  Illinois,  the  purchaser's  title  de- 
pends on  a  valid  judgment  levy,  and 
sheriff's  deed  appearing  on  its  (ace  to 
have  been  made  by  virtue  of  a  sale 
under  such  judgment  and  execution. 
Kinney  v.  Knoebel,  47  111.  417.  It  is 
not  defeated  by  a  failure  to  make  a 
proper  return,  or  even  by  there  being 
no  return  whatever.  Holman  v.  Gill, 
107  III.  467. 

Similarly  in  Georgia.  Compare 
dicta  by  Lumpkin,  J.,  in  HoUingsworth 
V.  Dickey,  24  Ga.  434 ;  and  by  McKay, 
J.,  in  Rikeman  v.  Kohn,  48  Ga.  183— 
•  a  case  complicated  by  an  injunction. 

Similarly  in  New  Tork;  compare 
dicta  of  the  court  by  Thompson,  C.  ]., 
in  Monell  v,  Lawrence,  12  Johns.  (N. 
Y.)  534,  where  there  had  been  an  in- 
terlocutory order  to  stay  proceedings, 
and  by  Morgan,  J.,  in  Warner  v. 
Blakeman,  36  Barb.  (N.  Y.)  501. 

In  Indiana,  the  purchaser's  title  can- 
not be  collaterally  defeated  by  failure 
of  the  return  to  recite  some  statutory 
requisite,  e.  g.,  that  the  land  was  ap- 
praised, it  being  presumed  that  the 
sheriff  did  his  duty.  Talbott  v.  Hale, 
72  Ind.  I.  Or,  e.g.,  to  show  that  par- 
cels sold  in  solido  were  first  offered 
separately.  Ferrier  v.  Deutchman,  81 
Ind.  390. 

In  Vermont,  the  title  depends  on 
the  sale  and  nothing  subsequent ;  the 
sale  may  be  proved  by  parol.  Hill  v, 
Kendall,  35  Vt.  528.  And  it  is  not  de- 
feated by  failure  of  the  return  to  re- 
cite demand  and  advertisement;  the 
regularity  of  the  sale  being  proven 
aliunde,    Murray  v.  Chadwick,  52  Vt. 

293- 

In  Maryland,  the  purchaser  may 
deduce  his  title  from  any  part  of  the 
sheriff's  official  proceedings  that  iden- 
tifies with  certainty  the  property  actu- 


ally seized  and  sold.    Wright  v.  Or- 
rell,  19  Md.  151. 

2.  Supra,  this  title,  Effect  of  Want 
of  Notice;  Hering  v.  Chambers,  ^03 
Pa.  St.  172 ;  Burton  v.  Spiers,  92  N. 
Car.  503;  Kilby  v,  Haggin,  3  J.  J. 
Marsh.  (Ky.)  213;  Van  Gelder  r.  Van 
Gelder,  26  Hun  (N.  Y.)  356. 

5.  White  V.  Cronkhite,  35  Ind.  483; 
Lenox  i;.  Clarke,  52  Mo.  115.  And  see 
infra,  this  title,  Sheriffs  Rights 
and  Liability — Liability  to  Third 
Barties* 

4.  Oeden  v,  Walters,  12  Kan.  282. 
So  held  even  where  the  purchaser  was 
the  execution  plaintiff,  he  not  know- 
ing of  the  defect  Humphrey  v.  Mc- 
Gill,  59  Ga.  649. 

In  Maine,  the  purchaser's  title  can- 
not be  collaterally  impeached  by  in- 
formalities in  the  notice  not  shown  to 
defeat  the  purpose  of  the  statute  there- 
on. Ludden  v.  Kincaid,  45  Me.  411. 
Compare  Newton  v.  State  Bank,  14 
Ark.  9.  A  levy  **beginning  at  the 
southeast  comer  "  of  a  lot  was  harmon- 
ized by  the  court  substituting  "  south- 
west."  Warren  v,  Ireland,  29  Me.  62. 

In  Vermont,  so  also,  by  substituting 
"  southwest  "^  for  "  northwest "  comer. 
Barnard  v.  Russell,  19  Vt.  334. 

6.  Blood  v.  Light,  38  Cal.  649. 

In  many  States,  the  purchaser's 
contract  is  not  by  himself  impeachable 
by  a  defect  in  the  levy.  In  Cooper  v, 
Borrall,  10  Pa.  St.  494,  where  the  levy 
stated  land  in  Jackson  township  to  be 
in  Toboyne  township,  the  court,  by 
Rogers,  J.,  said  :  "  He  cannot  be  per- 
mitted to  fold  his  arms,  and  after  suit 
point  to  irregularities  in  the  process 
which  do  not  affect  the  title,  and  which 
would  have  been  instantly  corrected 
.  .  .  Sheriff's  sales  are  not  to  be 
set  asid^  on  fanciful  exceptions.  .  .  . 
Speculators  thereat  are  not  to  be  en- 
couraged." Compare  Bush  v.  Glover, 
47  Ala.  167. 

So,  also,  where  a  Delaware  statute 
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/  Selling  Above  Levy.  —  The  sheriff  cannot  sell  a  lai^er 
estate  than  that  embraced  in  his  levy.^  A  sale  of  less  than  the 
defendant's  interest  does  not  necessarily  defeat  the  purchaser's 
title* 

g.  Clerical  Blunders. — A  failure  to  comply  with  a  statute 
that  is  only  directory  is  not  necessarily  fatal  to  the  title  of  a 
purchaser  without  knowledge  thereof.' 


required  the  levy  to  state  "  a  com- 
puted quantity,"  and- 176  acres  were 
put  as  **  140  acres  more  or  less."  Swig- 
gett  V.  Kollock,  3  Houst.  (Del.)  326. 

In  Vermont y  so,  also,  where  a  levy 
failed  to  state  the  amount  of  the  debt- 
or's interest.  Hyde  v.  Barney,  17 
Vt.  280;  44  Am.  Dec.  335. 

In  Missouri^  the  purchaser's  title 
canndt  be  collaterally  defeated  by  an 
error  in  the  fi^fa,  issuing  against  other 
property  than  that  attached.  Cabell  v. 
Grubbs,  48  Mo.  353. 

In  North  Carolina^  the  purchaser's 
title  cannot  be  collaterally  impeached 
by  an  irregularity  in  adjourning  the  sale. 
Pope  V,  Bradley,  3  Hawks  (N.  Car.)  16. 

In  Indiana^  not  by  the  clerk's  having 
issued  the  order  of  sale  without  the 
plaintiffs  direction.  Sowles  f.  Harvey, 
30  Ind.  217;  83  Am.  Dec.  315. 

In  Tennessee^  not  by  seizing,  contrary 
to  the  Code,  property  of  a  surety  be- 
fore exhausting  the  principal's.  Sellars 
V.  Fite,  59  Tenn.  120.  But  a  purchaser 
asserting  title,  must  prove  the  judgment. 
Etheridge  v,  Edwards,  i  Swan  (Tenn.) 
426. 

In  Alabama  J  not  by  a  discrepancy 
l>etween  a  judgment  minute  and  the 
writ  in  stating  the  plaintiffs  representa- 
tive capacity.  Randolph  v,  Carlton,  8 
Ala.  606. 

In  Texas y  not  by  a  want  of  certainty 
in  the  entry  and  return.  Riddle  v. 
Bush,  37  Tex.  675. 

1.  Thus  he  cannot  consolidate  three 
levies  of  three  several  executions,  each 
against  a  different  defendant  so  as  to 
make  a  single  act  of  sale  under  the 
whole  pass  title.  Where  a  sheriff 
holding  three  executions  against  A,  B, 
and  C,  respectively,  levied  on  A's  life 
estate  in  certain  realty,  and  on  B's  un- 
divided half  in  remainder  in  the  same 
realty,  and  on  C's  undivided  half  in 
remainder  therein,  a  sale  of  the  realty 
under  all  the  levies  for  a  gross  sum' 
was  held  to  give  the  purchaser  no  title 
nor  right  to  possession.  Bledsoe  v, 
Willingham,  62  Ga.  550. 

In  Maine,  a  sale  for  a  gross  sum  of 


all  the  debtor's  right  in  equity  to  re- 
deem a  certain  parcel  from  two  or 
more  mortgages,  not  being  a  sale  of 
two  or  more  equities  when  the  mort- 
gages severally  covered  only  the  same 
property,  was  held  valid ;  a  joint  sale 
of  distinct  equities  would  have  been 
invalid.   Bartlett  v.  Stearns,  73  Me.  17. 

2.  E.  g.y  only  a  life-estate  in  a  slave. 
O' Conner  v,  Youngblood,  16  Ala.  718. 
As  to  a  sheriffs  sale  of  a  vested 
remainder  in  a  slave,  see  dicta  of 
Gaston,  J.,  in  Knight  v.  Leak,  2  Der. 
&  B.  (N.  Car.)  133. 

Otherwise  in  Pennsylvania,  as  to  a 
sale  of  a  tenancy  by  the  curtesj 
instead  of  the  fee.  McLaughlin  v. 
Shields,  12  Pa.  St.  283. 

In  Kentucky,  a  sheriffs  mistake  in 
selling  land  lor  $23  more  than  debt 
interest  and  costs,  was  held  to  be 
waived  by  the  execution  defendant's 
refusal  toVeceive  the  excess,  and  direct- 
ing its  repayment  to  the  purchaser. 
And  the  fact  that  the  defendant  had 
died  did  not  prevent  the  sheriff's  con- 
veying to  the  purchaser  after  the 
redemption  period  expired.  Thomas 
V,  Thomas,  87  Ky.  343.  Ccmfare 
Heard  v.  Sack,  81  Mo.  610,  where  the 
purchaser  knew  not  that,  by  reason  of 
insanity,  the  defendant  had  failed  to 
appear  after  personal  service. 

In  North  Carolina,  where  appraisers 
laid  off  a  homestead  to  which  the  de- 
fendant had  no  right,  and  the  sheriff 
proclaimed  that  without  knowing  the 
law  in  regard  to  homestead  exemption, 
he  sold  such  right  as  the  defendant 
had,  and  that  he  had  laid  off  his  home- 
stead which  covered  all  the  land 
offered  for  sale,  it  was  held  that  the 
purchaser  took  a  good  title;  the  court, 
by  Ashe,  J.,  saying :  "  We  have  notn- 
ing  to  do  with  the  hardship  of  the 
case.  It  is  one  of  those  quicksands 
of  the  law  into  which  the  defendant 
has  fallen  without  power  of  the  courts 
to  rescue  him."  Grant  v.  Edwards,  86 
N.  Car.  513.  Compare  Boles  r.  John- 
ston, 23  Ual.  236;  83  Am.  Dec.  iii. 

8.  In  Pennsylvania,  so  held,  where  an 
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A.  Remedial  Incidents— (i)  Defendanf  s  Laches, — Long  neg- 
lect by  the  execution  defendant  to  avail  himself  of  an  irregular- 
ity will  be  deemed  a  waiver  thereof,  especially  where  he  fails  to 
object  until  rights  of  innocent  parties  have  intervened.* 

(2)  Defendant's  Mistakes, — The  execution  purchaser  may  take 
advantage  of  the  defendant's  errors  to  fortify  his  own  title.* 

L  Void  Judgment. — The  purchaser's  title  may  be  de- 
feated by  proof  that  the  judgment  on  which  the  execution 
issued   was   on   its   face  void,*   or  had   been  satisfied   by  pay- 


execution  was  issued  on  an  award  be* 
fore  the  twenty  days  for  appeal  had 
elapsed.  Wilkinson's  Appeal,  65  Pa. 
St.  189. 

In  Tennessee^  so  held  upon  a  cleri- 
cal misprision  in  reciting  the  judgment. 
Simpson  v.  Sparkman,  12  Lea  (Tenn.) 
360.  Also  as  to  a  failure  of  the  clerk  to 
itemize  the  bill  of  costs,  as  required  by 
statute.  Meadows  v,  Earles,  13  Lea 
(Tenn.)  299. 

In  Indiana^  a  sale  of  real  estate  under 
an  alias  execution  is  not  void  because 
the  writ  was  improvidentiy  issued 
without  an  order  from  the  judgment 
plaintiff.  Johnson  v.  Murray,  112  Ind. 
154.  Nor  would  a  sale  be  there  invali- 
dated by  an  pmission  to  credit  on  the 
execution  payments  made  on  the  judg- 
ment.    Mulmine  v,  Bass,  39  Fed.  Rep. 

632. 

In  Louisiana^  where  the  note  on  which 
executory  prqcess  issued  appeared  on 
its  face  to  be  prescribed,  and  the  ad- 
ministrator of  the  succession  against 
which  suit  was  brought  failed  to  plead 
the  prescription,  the  sherifTs  sale  was 
held  valid.  Munholland  x>.  Scott,  23 
La.  Ann.  1043. 

In  lowa^  the  rights  of  the  purchaser 
would  not  be  affected  by  his  failure  to 
obtain  a  deed  after  the  redemption 
year  had  expired  ;  nor  would  a  prema- 
ture deed  defeat  his  equitable  title. 
Conner  v.  Long,  63  Iowa  295. 

Where  one  claims  under  two  inde- 
pendent execution  sales,  one  of  which 
is  regular,  the  court  will  not  inquire 
into  the  other.  Plant  v,  Anderson,  16 
Fed.  Rep.  6x4.  Compare  Kane  v, 
Mackin,  9  Smed.  &  M.  (Miss.)  387; 
rtcrrick  v.  Graves,  16  Wis.  157. 

In  Nebraska,  a  sale  of  trespassing 
stock  whose  owner  has  refused  to  pay 
the  damages,  is  valid,  although  the 
justice  rendered  a  general  **  judgment," 
instead  of  issuing  the  execution  directly 
'as  prescribed  in  Nebraska  Comp.  Stat., 
art.  3,  oh.  3,  ^4;  Holmes  v.  Irwin,  17 
Neb.  99. 


643 


1.  See  infra,  this  title,  Tke  Pur- 
ckaser^s  Remedies — In  Equity,  See 
also  Rigney  v.  Small,  60  III.  4x6. 

2.  In  analogy  to  the  well  established 
rule,  that  the  holder  of  an  equitable 
title  may  baffle  adverse  equities  by 
buying  in  the  outstanding  legal  title, 
the  execution  purchaser  may  so  per- 
fect his  title  against  a  sale  that  had 
been  .made  by  the  judgment  debtor, 
where  both  sales  have  been  ineffectual 
by  reason  of  a  misdescription.  Whalen 
V,  Bishop,  58  III.  162. 

As  to  "  tacking,"  see  infra,  this  title, 
Bona  Fides, 

8.  See  Judgments,  vol.  x 2,  pp.  139, 
147/;  and  Jurisdiction,  vol.  12,  p. 
311.  See,  also,  Collins  v.  Miller,  64 
Tex.  118;  Roberts  v,  Stowers,  7  Bush 
(Ky.)  295;  Grigsby  v,  Barr,  14  Bush 
(Ky.)  330;  Reynolds  v.  Lincoln,  71 
Cal.  183;  Sanders  v.  Rains,  10  Mo.  770; 
Hunter  v,  Stevenson,  i    Hill  (S.  Car.) 

4^5- 

1^  Indiana,  a  sale  under  writs  simul- 
taneously issued  is  void,  if  any  of  the 
judgments  are  void.  Ferrier  v.  Deutch- 
man,  iii  Ind.  330.  And,  conversely, 
judgments  valid  on  the  face  are 
prima  facie  sufiicient  to  support  the 
sale.  Langsdale  v.  Woollen,  120 
Ind.  16. 

In  Missouri,  a  sale  under  an  execu- 
tion issued  upon  a  justice^s  judgment, 
gives  no  valid  title  if  jurisdiction  can- 
not be  shown.  So  held  where,  in  one 
proceeding,  judgment  was  rendered 
against  both  the  drawer  and  the  ac- 
ceptor of  a  bill  of  exchange  for  its 
amount,  interest,  and  damages.  York 
V,  Roberts,  8  Mo.  App.  140. 

In  Mickigan,  where  land  of  A  was 
assumed  to  be  sold  to  B  under  an  exe- 
cution erroneously  issued  on  a  verdict, 
without  a  judgment,  it  was  held  that  C, 
relying  on  the  record  and  purchasing 
from  A,  could  hold  the  land  as  against 
B,  who  long  afterwards  procured  entry 
of  judgment  »tfffc/r0 /«ffc.  Ninde  v, 
Clark,  62  Mich.  124. 
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ment,^  or  by  the  defendant's  imprisonment  and  discharge*    So, 
also,  by  proof  that  the  lien  of  the  judgment  had  expired.^ 

J.  Other  Fatalities. — So,  also,  may  his  title  be  defeated  by 
proof  that  the  conduct  of  the  sale  was  covinous  ;*  or,  along  with 
badges  of  fraud,  brought  inadequacy  of  price,*  or  was  otherwise 
in  violation  of  a  mandatory  statute.® 


In  Illinois^  issuance  of  execution 
pending  appeal  is  an  irregularity  that 
will  not  defeat  the  title  of  a  purchaser 
at  sale  thereunder,  if  not  seasonably 
availed  of  by  the  defendant.  Shirk  v. 
Metropolis,  etc.,  Gravel  Road  Co.,  no 
111.  66i. 

As  to  effect  of  reversal,  see  infra, 
this  title.  Effect  of  Reversal 

As  to  effect  of  assignment  of  the 
judgment,  see  Emory  v,  Joice,  70  Mo. 
537;  Southard  r.  McBrown,  63  Cal. 
545- 

1.  No  legal  execution  could  issue  on  a 
paid  judgment.  F^nlcy  v,  Gaut,  8  Baxt. 
(Tenn.)i48;  Cameron  v,  Irwin,  5  Hill 
(N.  Y.)  272.  So,  also,  if  the  purchaser 
knew  the  judgment  or  execution  had 
been  paid.  Kezar  v.  Elkins,  52  Vt.  119. 
JSimilarlj,  a  tax  sale  after  payment. 
Jfackson  v.  Morse,  18  Johns.  (N.  x  .)44i ; 
9  Am.  Dec.  225. 

In  New  yersey,  the  satisfaction  can- 
not be  proven  by  parol  evidence. 
Nichols  V,  Disner,  29  N.J.  I/.  293.  Oth- 
erwise in  South  Carolina,  Hunter  v. 
Stevenson,  x  Hill  (S.  Car.)  415.  And 
in  Georgia*  New  England  Mort.  Sec. 
Co.  V.  Robson,  79  Ga.  757-. 
.  2.  Kennedy  v,  Duncklee,  i  Gray 
(Mass.)  65. 

In  Loomis  v,  Storrs,  4  Conn.  440, 
the  court,  by  Hosmer,  C.  J.,  said : 
"From  the  28th  of  Car.  II,  it  has  been 
well  established,  if  the  body  of  the 
debtor  has  been  taken  in  execution,  and 
he  is  discharged  from  custody  by  the 
direction  of  the  creditor,  that  the  judg- 
ment is  satisfied."  But  property  tend- 
ered within  a  reasonable  time  of  the 
levy  on  the  bddy,  the  officer  would  be 
bound  to  receive.  Hall  r;.  Hall,  i  Root 
(Conn.)  124. 

In  Texas y  one  purchasing  under  an 
execution  issued  on  an  original  judg- 
ment discoverable  to  be  discharged  in 
bankruptcy,  acquires  no  title  as  against 
a  former  purchaser,  of  whose  interest  he 
had  no  actual  notice.  Hart  \k  McDade, 
61  Tex.  208. 

There,  however,  a  sale  under  an  exe- 
cution issued  on  a  dormant  judgment 
is  voidable  only,  and  not  subject  to  col- 


lateral attack.  Hill  i'.  Newman,  67 
Tex.  265.  This,  too,  where  the  plaintiff 
is  purchaser.  Riddle  v.  Turner,  52 
Tex.  145. 

8.  Pierce  v.  Fuller,  36  Hun  (N.  Y.; 
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>ee  supra^  this  title.  Time  of  Seie. 

4.  £,  g-,,  that  it  was  made  in  the 
sheriff's  interest  after  simulated  as- 
signmeilt  of  judgments  to  his  son. 
Carpenter  v.  Stilwell,  11  N.  Y.  61. 
Compare  Faust  v,  Haas,  73  Pa.  SL 
295 ;  Turner  v,  Adams,  46  Mo.  95. 

6.  See  infra^  this  title,  Efeci  of 
Fraud  and  Inadequacy^  etc.  Curd  V*. 
Lackland,  49  Mo.  451. 

6.  E.  g,y  of  the  Missouri  statnte 
commanding  that  the  sale  be  public 
Hutchinson  v,  Cassidy,  46  Mo.  431. 
Or  of  the  Pennsylvania  requirement 
of  inquisition  unless  the  defendant 
waive  the  appraisement.  St.  Barthol- 
omew's Church  ZK  Wood,  6i  Pa.  St 
96.  Or,  in  order  to  issuance  of  execu- 
tion after  the  defendant's  death,  that 
the  personal  representatives  be  warned. 
Cadmus  v,  Jackson,  52  Pa.  St  295.  Or, 
in  New  Jersey ^  selling  a  tract  not 
within  the  advertisement.  Todd  r. 
Philhower,  24  N,  J.  L.  796.  Or  a 
California  tax  sale  not  to  the  person 
who  would  take  the  least  portion  and 
pay  judgment  and  costs,  but  to  the 
highest  bidder.  French  v.  Edwards, 
13  Wall.  (U.  S.)  506. 

A  marshal's  sale  made  under  a 
wrong  interpretation  of  the  mandate 
was  held  invalid,  although  the  record 
was  confirmed  by  the  court,  whose 
attention  was  not  specifically  directed 
to  the  mistake.  Milwaukee,  etCn  R- 
Co.  V,  Soutter,  3  Wall.  (U.  S.)  609. 

In  Georgia,  if  on  a  judgment 
against  trustees,  the  execution  fails  to 
specify  the  property  to  be  bound  for 
its  payment,  and  is  levied  on  the  tr*t 
estate,  the  sale  will  be  enjoined. 
Clinch  V.  Ferril,  48  Ga.  365.  Compart 
the  case  of  a  trust-deed  or  mortgage 
in  Alabama.  Whitfield  v.  Clark,  48 
Ala.  555.  And  in  Indiana^  that  of 
trustees'  assignment  of  a  leasehold  t» 
the  cestui.  Hollingsworth  y.  True- 
blood,  59  Ind.  542. 
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7.  Effect  of  Fraud — a.  In  General. — A  title  acquired  through 
false  representation,  trick,  imposture,  or  other  fraud  upon  the 
execution  defendant  by  the  purchaser  is  void.*  So,  also,  if  the 
fraud  be  practiced  by  the  execution  plaintiff  with  the  purchas- 
er's knowledge.* 

A  vendee  of  the  fraudulent  purchaser,  if  knowing  of  the  fraud, 
will  not  be  protected.'  Otherwise,  as  to  an  innocent  purchaser's 
vendee  with  notice.* 

In  case  of  a  conveyance  within  the  statute,  13th  Elizabeth,  in 
fraud  of  creditors,  if  in  a  State  where  the  judgment  does  not  cre- 
ate a  lien,  the  levy  will  do  this,  and  equity  may  be  invoked  in 
aid  of  execution.* 

b.  Holding  Up. — A  junior  execution  plaintiff  and  his  purchaser 
are  protected  against  a  prior  execution  fraudulently  "  held  up."* 


1.  JS,  ^.,  Fraudulent  procurement 
of  a  judgment  as  to  the  homestead. 
Brown  v.  Thornton,  47  Ga.  474.  Or 
agreement  to  deliver  proceeds  to  some 
member  of  the  defendant's  family. 
Barton  v.  Hunter,  loi  Pa.  St.  406.  Or 
a  commiBsioner  deceiving  the  judge 
through  false  recitals  in  drafting  an 
order  of  sale.  Martin  v.  Parsons,  49 
Cal.  94.  Or  a  trustee  unfairly  buying 
the  cesiuVs  property  at  a  foreclosure 
«ale.  Ogden  v.  Larrabee,  57  111.  389. 
Or  an  administrator  so  purchasing  at 
his  own  sale.  Taylor  v.  Walker,  i 
Heisk.  (Tenn.)  734-  Or  his  announc- 
ing to .  bystanders  that  he  was  buy- 
ing to  aid  the  defendant's  family ;  and 
after  thereby  purchasing  much  below 
value,  violating  his  agreement  to  give 
the  defendant  a  title-bond  to  recon- 
vcy.     Griffith  v.  Judge,  49  Mo.  536. 

X  As  where  he  knew  the  plaintiff 
liad  frauduently  procured  the  judgment. 
Adams  v,  Secor,  6  Kan.  542;  Snow  v. 
Hawpe,  22  Tex.  168. 

8.  As  where  one  had  prevented  lay- 
ing off  the  homestead.  Kilgore  V. 
Beck,  40  Ga.  293. 

4.  A  fraud  committed  by  A  in  ob- 
taining the  sale,  not  participated  in  by 
B,  the  purchaser,  will  not  impair  the 
title  of  C,  a  vendee  of  B,  although  C 
linew  thereof.  Stewart  v.  Reed,  91 
Pa.  St.  287. 
•    6.  See  Freeman  Ex.  (2d  ed.),  H  '37. 

430- 

In  some  States,  therefore,  the  execu- 
tion must  be  returned  nulla  bona  or  be 
in  the  sheriff's  hands  for  service.  Adsit 
-V,  Butler,  87  N.  Y.  585;  Dana  v.  Has- 
kell, 41  Me.  25. 

Where  A  in  fraud  of  his  creditors 
conveyed  land  to  B  who  mortgaged  it 
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to  C,  who,  without  notice  of  the  fraud, 
paid  a  valuable  consideration,  it  was 
held  that  a  levy  on  and  sale  by  A's 
creditor  of  "all  the  right,  title,  and 
interest  of  A  in  the  land,'*  were  valid, 
the  Massachusetts  statute  allowing  the 
land  as  well  as  the  equity,  of  redemp- 
tion to  be  sold.  Cowles  v,  Dickinson, 
140  Mass.  373. 

In  Missouri^  a  stranger  purchasing 
in  good  faith  and  not  participating  in  a 
fraudulent  conveyance,  will  be  pro- 
tected on  reversal.  Gentry  v,  Robin- 
son, 55  Mo.  260;  Vogler  v,  Mont- 
gomery, 54  Mo.  577. 

In  Floriday  conveyances  of  uses,  etc., 
with  clause  of  revocation,  are  void 
against  subsequent  sales.  Florida 
Dig.  Laws,  x88i,  p.  211,  ^  3. 

In  Pennsylvania^  fraud  will  not  be 
inferred  from  the  fact  that  a  junior 
judgment  creditor  bought  up  prior 
judgments,  and  at  his  execution  sale 
became  the  purchaser  at  less  than  the 
value,  allowed  the  defendant  to  remain 
in  possession,  and  agreed  to  reconvey 
to  him  on  reimbursement.  Mead  v, 
Conroe  (Pa.  x886),  8  Atl.  Rep.  374. 

6.  In  England^  where  an  execution 
plaintiff  directed  the  sheriff  simply  to 
seize  the  goods  and  leave  them  in  the 
defendant's  custody,  and  would  not  let 
the  sheriff  proceecf  further,  it  was  held 
that  the  sheriff  could  properly  return 
nulla  hona^  and  seize  and  sell  the 
goods  under  the  execution  of  another 
creditor.     Rice  v.  Sarjeant.  7  Mod.  37. 

In  Pennsylvania^  if  a  plaintiff  put  his 
execution  in  the  sheriff's  hands  with 
any  other  view  than  that  of  having  it 
executed  in  good  faith,  and  it  be  not 
so  executed,  it  is  not  good  against  sub- 
sequent executions;  and  this,  though 
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Otherwise,  in  case  the  delay  or  indulgence  is  that  of  the  sheriff 
and  not  of  the  plaintiff.* 

8.  Eflfect  of  Keyenal— a.  When  A  Stranger  Purchases.— 
Under  a  judgment  absolutely  void,  no  valid  sale  can  be  made. 
So,  also,  under  one  rendered  where  Henholders  were  not  before 
the  court.*  An  appellant  from  a  judgment  that  is  simply  en-o- 
neous  must,  in  order  to  prevent  its  execution,  stay  proceedings  by 
giving  the  statutory  undertaking.  Otherwise  an  execution  may 
be  levied  on  his  unexempt  property,  and  the  title  of  a  stranger 
purchasing  at  the  sale  will  be  valid,  whether  the  judgment  be 
affirmed  or  reversed.*     And  this,  although  he  was  notified  of  the 


he  has  not  communicated  to  the  sheriff 
the  fraudulent  design.  Weir  v.  Hale, 
3  W.  &S.  (Pa.)28s. 

In  Massachusetts^  in  the  case  of  a 
collusive  attachment  tending  to  defeat 
by  concealment  of  the  property  the 
rights  of  other  creditors,  an  action  on 
the  case  for  conspiracy  to  abuse  judi- 
cial process  and  obstruct  other  levy 
vras  held  to  be  maintainable.  Adams 
V,  Paige,  7  Pick.  (Mass.)  542. 

In  Missouri^  a  confession  of  judg- 
ment made  with  the  understanding 
that  the  execution  is  to  be  "  held  up  " 
until  others  come  in,  renders  the  exe- 
cution dormant  and  fraudulent  against 
subsequent  executions,  regardless  of 
the  motive.  Field  v.  Liver  man,  17 
Mo.  218. 

1.  In  New  T'orM,  where  A,  the  execu- 
tion plaintiff  told  the  sheriff  to  levy 
but  not  to  take  a  receipt,  as  A  did  not 
wish  to  distress  the  defendant,  who 
was  A's  father-in-law,  and  would  not 
squander  or  conceal  the  property,  and 
the  sheriff  complied  until  a  second  exe- 
cution came  to  hand,  when  he  sold  on 
both,  it  was  held  that  A  did  not  lose 
the  benefit  of  his  execution ;  the  court, 
however,  remarking  that  had  a  long 
time  intervened,  the  jury  could  infer 
the  plaintiffs  consent  and  fraud.  Doty 
V.  Turner,  8  Johns.  (N.  Y.)  20. 

So,  also,  in  the  case  of  growing  wheat 
levied  on  in  December,  and  cut  and 
sold  by  the  sheriff  the  following  Au- 
gust, Whipple^.  Foot,  2  Johns.  (N.  Y.) 
418. 

So,  also,  where  a  mare  levied  upon 
by  one  deputy  was  removed  from  the 
State,  and  afterward  levied  on  by  an- 
other deputy  under  another  execution. 
Russell  V.  Gibbs,  5   Cow.  (N.  Y.)  390. 

See  infroy  this  title.  Grounds  for 
Vacating. 

3.  So  held,  where  the  sale  was  void 
from  being  under  an  interlocutory  de- 


cree that  had  been  erroneously  amend- 
ed nunc  pro  tunc.  Gray  x\  Brignar- 
dello,  I  Wall.  (U.  S.)  627. 

In  West  Virginia^  in  such  case,  the 
«  purchaser  was  held  not  to  be  protected 
by  West  Virginia  code,  ch.  132,  §  8: 
"If  a  sale  of  property  be  made  under  a 
decree  on  order  of  a  court,  and  be  con- 
firmed, though  such  decree  or  order 
be  reversed  or  set  aside,  the  title  of 
the  purchaser  shall  not  be  affected 
thereby ;  but  there  may  be  restitution 
of  the  proceeds  of  the  sale  to  those  en- 
titled." Underwood  v.  Pack,  23  W. 
Va.  704. 

8.  A  party  may  justify  under  a  regu- 
lar execution  until  reversal;  for  an  er- 
roneous judgment  is  the  act  of  the 
court ;  otherwise  as  to  an  irregularity 
to  which  the  plaintiff  is  privy.  Philips 
V,  Biron,  x  Stra.  509 ;  Gibson  v.  Lyon, 
115  U.  S.  439;  Stinson  v,  Ross,  51  Me. 
556;  81  Am.  Dec.  t^gi ;  Kissock  v. 
Grant,  34  Barb.  (N.  V.)  144;  Shultz  r. 
Sanders,  38  N.  J.  Eq,  154;  Jennon  r. 
Lyon,  81  Pa.  St.  107 ;  Dorsey  v.  Thomp- 
son, 37  Md.  25;  Sutton  V.  Schonwald, 
86  N.  Car.  198;  41  Am.  Rep.  455; 
Storm  V,  Smith,  43  Miss.  497;  Feaster 
V.  Fleming,  56  111.  457 ;  Frost  v.  Mc- 
Leod,  19  La.  Ann.  69;  Kramer  v,  Wcl- 
Icndorff  (Pa.  1887),  »<>  Atl.  Rep.  892. 
See  a  case  of  sale  under  a  second  de- 
cree, after  reversal-  of  the  first.  Wam- 
hsLUgh  V.  Gates,  8  N.  Y.  144. 

So,  also,  where  part  was  sold  to  the 
exec;ution  plaintiff  and  part  to  a 
stranger.  Corwith  v.  State  Bank,  18 
Wis.  560;  86  Am.  Dec.  793.  So  held 
where  the  defendant's  remedy  was 
through  the  attachment  bond.  Estcs 
V.  Boothe,  20  Ark.  583. 

So  held,  as  to  a  foreclosure  decree 
involving  rights  of  infant  defendants 
affecting  the  purchaser's  title.  Eisbcrg 
V.  Shultz,  38  N.J.  Eq.  203. 

So  held,  also,  where  the  decree  had 


646 


The  Purehaier*!  Title. 


SHERIFF'S  SALES. 


Effect  of  Bevenal. 


appeal.^  Similarly  is  the  purchaser  protected  on  a  vacating 
otherwise  than  by  appeal.* 

In  some  States  the  purchaser  is,  on  reversal,  protected  by 
statute.' 

*.  When  the  Plaintiff  Purchases — (i)  Under  Fieri  Facias 
Generally, — The  effect  of  a  reversal  when  the  plaintiff  is  the  pur- 
chaser varies  with  the  different  statutory  provisions  for  enforce- 
ment of  the  judgment.  Ordinarily,  he  purchases  at  the  risk 
of  losing  title  by  a  subsequent  reversal ;  it  being  his  duty 
to  make  restitution  of  all  things*  in  his  control  thereby 
acquired.     And/ this,  whether  he  be  the  original  plaintiff*  or  an 


been  destroyed  hy  burning  of  the 
court  house.  Garrett  v,  Ljrnch,  45 
Ala.  204. 

The  California  statute — that,  on 
reversal,  **  the  court  majr  make  complete 
restitution  of  all  property  and  rights 
lost  by  the  erroneous  judgment  or  or- 
ders—does not  apply  to  a  judgment  for 
recovery  of  money;  it  only  operates  on 
specific  property  so  the  title  is  not 
changed.    Farmer  v.   Rogers,  10  Cal. 

335- 

In  Manning's  Case,  4  Coke  R.  (Pt. 
8),  fol.  96  ^,  the  court,  with  subsequent 
affirmance  by  Sir  Christopher  Wra^', 
said:  "Although  the  judgment  which 
was  the  warrant  of  the  Jfi.  fa,  be  re- 
versed, yet  the  sale,  which  was  a  col- 
lateral act  done  by  the  sheriff  by  force 
of  the  Ji.  fa,,  shall  not  be  avoided;  for 
the  judgment  tras  that  the  plaintiff 
should  recover  his  debt.  If  the  sale 
should  be  avoided,  the  vendee  would 
lose  his  property  and  his  money  too, 
and  thereupon  great  inconvenience 
would  follow,  that  none  would  buy  of 
the  sheriff  goods  and  chattels  in  such 
cases,  and  so  execution  of  judgments, 
which  is  the  life  of  the  law,  would  not 
be  done." 

And  this,  moreover,  as  errors  in  a 
judgment  or  decree  are  not  subject  to 
collateral  attack.  McCahill  v.  Equit- 
able L-  A.  Soc,  26  N.  J.  Eq.  531. 

1.  Irwin  V.  Jeffers,  3  Ohio  St.  389. 

The  title  of  a  purchaser  of  slaves 
was  held  not  to  be  affected  by  a  subse- 
quent reversal.  Ponder  v,  Moseley,  2 
Fla.  207. 

3.  B,  g,  of  a  decree  by  review. 
Moore  v.  Woodall,  40  Ark.  42 ;  Wat- 
son V.  Ulbrick,  18  Neb.  186. 

8.  In  Iowa,  a  purchaser  who  had 
not  paid  the  entire  amount  of  his  bid, 
is  not  entitled  to  the  benefit  of  Mc- 
C Iain's  Iowa  Rev.  Stat.  1S88,  §  4429. 
'*  Property  acquired  by  a  purchaser  in 


good  faith,  under  a  judgment  subse- 
quently reversed,  shall  not  be  affected 
by  such  reversal."  Mere  payment  of 
costs  is  not  sufiicient.  O'Brien  v,  Har- 
rison, 57  Iowa  686.  But  compare  Zim- 
merman V,  National    Bank,  56  Iowa 


'^In 


Nebraska,  reversal  shall  not 
defeat  the  purchaser's  title,  but  restitu- 
tion be  made  by  the  judgment  creditor 
of  the  price  paid  with  lawful  interest 
from  the  day  of  sale.  Nebraska 
Comp.  Stat.  1889,  p.  923;  Civil  Code, 
§  508.  Compare  p.  863,  ^  82,  providing 
for  the  opening  of  a  judgment  had  on 
mere  constructive  service,  and  for  pro- 
tection of  one  in  good  faith  meanwhile 
purchasing  thereunder.  He  will  be 
protected  though  the  judgment  be 
afterwards  vacated.  Keene  v.  Sallen- 
bach,  15  Neb.  200.  He  is  not  a  pur- 
chaser pendente  lite,  though  purchasing 
af\er  the  motion  to  open  is  filed. 
Scudder  v.  Sargent,  15  Neb.  102, 

In  Pennsylvania,  reversal  shall  not 
avoid  the  sale.  B.  P.  DJg.  Pennsylvania 
Laws,  1885,  p.  759,  ^  93.  The  fact  that 
some  months  after  the  judgment  the  de- 
fendant was  declared  a  lunatic  from  be- 
fore its  entry,  was  held  not  to  avoid  the 
title  of  a  bona  fide  purchaser.  Shan- 
non V.  Newton.  132  Pa.  St.  375. 

4.  "  Restitutio  in  integrum,''^  Gra- 
ham V,  Eagan,  15  La.  Ann.  97. 

5.  Mullin  V,  Atherton,  61  N.  H.  20; 
Dater  v,  Troy  Turnp.  &  R.  Co.,  2  Hill 
(N,  Y.)  629;  Buchanan  v,  Clark,  10 
Gratt.  (Va.)  164;  McDonald  v.  Mo- 
bile L.  Ins.  Co.,  65  Ala.  358;  Munson 
V,  Plummer,  58  Iowa  736. 

So  held,  where  the  defendant  paid 
to  the  plaintiff's  agents  the  amount  of 
the  debt  and  gave  notice  of  suing  out 
a  writ  of  error.  Bank  of  U.  S.  v.  Bank 
of  Washington,  6  Pet.  (U.  S.)  8. 

In  Wisconsin,  the  land  still  remain- 
ing in  the  plaintiff  purchaser's  hands, 


647 


The  PnrdiMer's  Title. 


SHERIFF'S  SALES. 


EffiKt  of  BevmO. 


assignee.^  So,  also,  as  to  the  plaintiff*s  attorney  purchasing.*  It 
seems  that  the  title  of  a  bona  fide  transferee  for  value,  if  a 
stranger  to  the  suit,  would  be  protected.' 

.(2)  Under  Elegit. — In  England,  and  in  those  States  whose 
statutes  continue  the  practice  of  extent  under  an  elegit^  the  land 
is  not  sold  but  given  directly  to  the  plaintiff  in  satisfaction.  If 
the  judgment  is  reversed,  the  title  revests  in  the  defendant;  and 
this,  whether  the  plaintiff  has  meanwhile  conveyed  or  not.* 

c.  When  a  Lienholder  Purchases. — A  lienholder  is 
sometimes  made  a  party  to  the  judgment  or  decree,  with  a  right 


the  sale  was,  on  reversal  set  aside  on 
the  defendant's  motion.  Corwith  v. 
State  Bank,  15  Wis.  289;  18  Wis.  560; 
86  Am.  Dec.  793. 

In  Ohio,  a  mortgagee  purchasing, 
continued  to  own  the  property.  Hub- 
bell  V.  Broadwell,  8  Ohio  127. 

In  Missouri,  a  plaintiff  in  an  execu- 
tion issued  on  an  irregular  judgment, 
will,  on  purchasing,  hold  the  title  sub- 
ject to  divestiture  by  a  subsequent 
reversal  of  the  judgment.  Holland  v. 
Adair,  55  Mo.  40. 

In  Illinois,  his  title  fails  on  reversal, 
even  though  he  obtain  a  subsequent 
judgment  on  the  same  demand. 
Kingsbury  v.  Stoltz,  23  111.  App.  411. 
But  a  reversal  of  a  decree  does  not, 
ipso  facto,  vacate  a  sale  to  him  there- 
under. Puterbaugh  v.  Moss  (111. 
1887),  II  N.  E.  Rep.  197. 

In  Pennsylvania,  upon  a  sale  to  an 
execution  plaintiff  who  thereupon  con- 
veyed the  land  to  the  defendant's  wife, 
it  was  held  that  a  subsequent  sale 
under  a  prior  judgment  vested  no 
title;  the  deed  not  having  been  con- 
tested for  fraud.'  McLaughlin  v.  Mc- 
Laughlin, 91  Pa.  St.  462. 

The  Kansas  provision  (Comp.  Laws, 
66^  ^  467)  that  reversal  shall  not 
defeat  the/  purchaser's  title,  does  not 
apply  to  one  obtaining  an  erroneous 
judgment  and  becoming  the  purchaser 
thereunder.  Hubbard  v.  Ogden,  22 
Kan.  671. 

In  Louisiana,  the  title  of  a  plaintiff 
purchasing  pending  a  devolutive  ap- 
peal, is  not  affected  by  the  appellate 
court's  reduction  of  the  amount  of  the 
judgment;  he  is  only  bound  to  re- 
store the  excess.  Pasley  v.  McCon- 
nell,  38  La.  Ann.  470. 

In  Kentucky,  the  rule  that  the  pur- 
chaser's title  is  unaffected  by  reversal 
applies  where  the  plaintiff  buys. 
Yocum  V.  Foreman,  14  Bush  (Ky.) 
494;  Galpin  v.  Page,  18  Wall.  (U.  S.) 
350. 


But  this  would  not  apply  to  a  sale 
under  a  decree  absolutely  void.  Gop- 
som  V.  Donaldson,  18  B.  Mod.  (Kj.) 
230;  68  Am.  Dec.  723. 

In  Nevada,  where  the  plaintiff  was 
the  purchaser,  the  fact  that  owing  to 
mistake  in  computation  on  the  appeal, 
seventy  dollars  was  deducted  from  the 
judgment  was  held  to  be  no  ground 
for  setting  aside  the  sale.  MartiD  7. 
Victor  Mill,  etc.,  Co.,  19  Nev.  197. 

1.  Mcjilton  V.  Love,  13-  111.  ^;  54 
Am.  Dec.  449;  Reynolds  v.  Ho6nier,45 
Cal.  630.  The  assignee  is  presumed  to 
know  what  his  document  suggests. 
Reynolds  v.  Harris,  14  Cal.  667. 

In  California,  the  defendant  may  on 
reversal,  affirm  the  sale,  and  recover  of 
the  plaintiff  consequent  damages.  John- 
son V.  Lamping,  34  Cal.  293. 

8.  Hays  v.  Cassell,  70  111.  669; 
Twogood  V.  Franklin,  27  Iowa  339; 
Stroud  V.  Casey,  25  Tex.  754 ;  78  Am. 
Dec.  cc6;  Simonds  v.  Catlin,  2  Cai.  (N. 
Y.)6i. 

In  Missouri,  no  suit  would  be 
required  to  set  aside  the  deed  to  the  at- 
torney. Hannibal,  etc.,  R.  Co.  v. 
Brown,  43   Mo.  294.  '' 

8.  McAusland  v.  Pundt,  i  Neb. an; 
93  Am.  Dec.  358. 

The  defendant  must  look  to  the  plain* 
tiff  for  redress.    Guiteau  v.  Wisely,  47 

I"-  433- 

4.  OgneU's  Case,  Cro.  Eliz.  310; 
Sympson  v.  Juxon,  Cro.  Jac.699;  Dlano 
V.  Wilde,  II  Gray  (Mass.)  17;  71  Am. 
Dec.  687;  Bryant  v.  Fairfield.  51  Mc.  154- 

So  held  in  New  Hampshire,  where  the 
plaintiff  had  conveyed  his  title  to  his 
attorney  who  had  conducted  the  case. 
Mullin  v,  Atherton,  61  N.  H.  20. 

In  Virginia^  the  creditor  stands  as  if 
he  had  taken  a  lease  for  years  in  satis- 
faction of  his  debt,  and  his  rights  may 
be  adjudicated  in  the  court  of  appeals 
as  a  controversy  concerning  the  title  to 
land.  Lyons  v,  McGuire,  22  Gratt 
(Va.)  202. 
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to  a  part  of  the  proceeds,  if  the  property  sells  for  more  than 
enough  to  satisfy  all  prior  liens.  It  seems  that  on  his  purchas- 
ing he  will  hold  the  property  notwithstanding  reversal,  if  the 
proceeds  were  distributed  among  the  other  lienholders.* 

d.  Restitution. — On  reversal  of  the  judgment,  it  is  the  plain- 
tiff's duty  to  restore  all  he  has  acquired  thereunder  ;  and,  with- 
out demand,  an  action  would  lie  for  continued  withholding.* 
Where  he  has  received  the  proceeds,  the  defendant  may  re- 
cover them  in  an  action  for  money  had  and  received.*  Where 
the  record  does  not  show  such  receiving,  redress  may,  in  some 
States,  be  obtained  by  the  old  writ  of  set,  fa,  quare  rest,  non.^ 

It  is  questioned  whether  upon  a  reversal  of  the  judgment  and 
order  for  restitution,  the  plaintiff  should  be  compelled  to  account 
with  the  defendant  for  the  real  value  of  the  property  sold,  or  for 
the  sum  which  it  brought  at  the  sheriff's  sale.  The  latter  view  is 
supported  by.  the  weight  of  authority.* 

9.  Shares  in  Corporatioiu. — A  corporation  is  only  a  creature  of 
statute.^  The  franchise,  being  in  derogation  of  the  common 
law,  must  be  strictly  construed.''  Only  when  it  is  authorized 
by  statute  can  certificates  of  stock  be  transferred  under 
execution,    they    being   as    choses    in    action.®      In     most    of 


1.  McBride  v.  Longworth,  14  Ohio 
St.  349;  84  Am.  Dec.  383. 

But  he  must  make  restitution  if  he 
received  the  chief  benefit  of  the  pro- 
ceeds.    Walpole  V.  Ink,  9  Ohio  143. 

3.  Zimmerman  v.  National  Bank, 
56  Iowa  133. 

3.  Maghee  v.  Kellogg,  24  Wend.  (N. 
Y.)  32.  But  not  after  the  plaintiff  had 
paid  the  money  to  a  third  person, 
though  it  be  his  attorney.  Langley  v, 
Warner,  3  N.  Y.  327. 

4.  Eubank  v,  Ralls,  4  Leigh  ( Va.)  308. 
But  if  the  record  shows  to  a  certainty 
what  has  been  lost,  a  writ  of  restitu- 
tion may  issue  without  a  set,  fa. 
Bank  of  U.  S.  v.  Bank  of  Washington, 
6  Pet.  (U.  S.)  8. 

In  some  States,  the  plaintiff  may 
exonerate  himself  by  reimbursing  the 
price  of  the  sale  with  interest  there- 
from. Bryant  v.  Fairfield,  51  Me.  154; 
McGuire  v,  Ely,  Wright  (Ohio)  520. 

Trespass  will  not  lie  to  recover  the 
difference  between  the  amount  and 
the  value.  Gay  v.  Smith,  38  N.  H.  171. 

In  California^  the  defendant  can  re- 
cover damages.  Reynolds  %k  Hosmer, 
45  Cal.  616. 

5.  McGuire  v.  Ely,  Wright  (Ohio) 
mo;  Gay  v.  SmitH,  38  N.  H.  171; 
Bryant  v,  Fairfield,  51  Me.  154;  Eames 
v. 'Stevens,  26  N.  H.  117;  Backhurst  v. 
Mayo,  Dyer  363;  Trow  v.  Messer;  32 


N.  H.  361.  But  in  California^  an  ac- 
tion for  damages  will,  it  seems,  be 
sustained.  Reynolds  v.  Hosmer,  45 
Cal.  616.  In  that  case  the  court, 
by  Belcher,  J.,  said  :  "  If  the  plaintiff 
in  the  judgment  be  himself  the 
purchaser,  the  former  owner,  after  re- 
versal, may,  at  his  election,  either  have 
the  sale  set  aside  and  be  restored 
to  the  possession,  or  have  his  action 
for  damages.*' 

6.  rts  ordinary  property  may  be 
transferred  under  execution  like  that  of 
a  private  person.  Angel  1  i&  A.  on  Corp. 
(nth  ed.),  §640. 

7.  Michigan  Annot.  Stat.  1882, 
§  4872,  provides  for  a  sale  to  such  per- 
son as  will  satisfy  the  execution  and  fees, 
take  the  franchise,  and  collect  the  toll 
for  the  shortest  period  of  time.  James 
V,  Pontiac,  etc..  Plank  Road  Co.,  8 
Mich.  91.  The  sale  of  the  franchise 
and  property  does  not  transfer  or  destroy 
its  corporate  existence.  State  v.  Bank 
of  Md.,  6  Gill  &  J.  (Md.)  205;  26  Am. 
Dec.  561. 

8.  Angell  &  A.  Corp.  (nth  ed.), 
§  588;  Denton  v.  Livingston,  9  Johns. 
(N.  Y.)  96;  6  Am.  Dec.  264;  Howe  v. 
Starkweather,  17  Mass.  240. 

But  in  Connecticut,  shares  of  a  turn- 
pike company  have  been  held  to  be 
real  estate.     Welles  v.  Cowles,  2  Conn. 

567. 
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the  States,  methods  of  levy  and  sale  of  stock  have  been 
prescribed;^ 

The  purchaser  takes  thereunder  subject  to  all  transfers  and 
liens  known  to  him,  whether  on  the  books  or  not.*  But  from 
transfers  not  registered  nor  known  he  is  protected.' 

10.  Bona  Fides — a.  In  General. — One  who,  whether  upon  a 
voluntary  or  an  involuntary  sale  in  good  faith,  purchases  the 
legal  title  to  property,  and  pays  therefor  a  valuable  considera- 
tion, will  be  protected  against  equities  whereof  he  had  no  actual 
or  constructive  notice.  One's  honest  motive  or  good  faith  is 
determinable  from  his  doings  and  the  circumstances.  Thus  the 
fact  that  the  consideration  was  greatly  inadequate  may  justify 
inference  that  an  ordinarily  prudent  buyer  would  be  so  put  on 
guard  as  to  inquire  into  and  ascertain  a  defect  in  the  seller's 
title.4 


1.  AngeU    &    A.  Corp.    (nth  ed.), 

*  589- 

In  Connecticut,  the  sheriff  must 
make  a  conveyance  of  the  stock;  his 
return  alone  is  not  sufficient.  Morgan 
V.  Thames  Bank,  14  Conn.  99.  As  to 
the  appointment  of  a  receiver,  etc.,  in 
case  of  a  turnpike  or  toll-bridge  com- 
pany, see  Connecticut  Gen.  Stat.,  1888, 
^§  1 172,  et  seq.  As  to  a  levy  and  sale 
of  one  railroad  company^s  interest  in 
another,  see  §  1178  thereof. 

In  Rhode  Island,  as  to  the  practice 
in  levying  and  selling  shares  of  stock, 
see  Rhode  Island  Pub.  Stat.,  1882, 
p.  616,  §§  20,  et  seq. 

In  Maine,  see  Maine  Rev.  Stat., 
i^3i  P*  722,  ^§  12,  et  seq.  In  case  of  a 
toll -bridge,  as  to  execution  sale  for  the 
shortest  period,  etc.,  see  page  723  there- 
of, §  17. 

In  New  Torh,  on  application  of  a 
sheriff  holding  a  warrant  of  attach- 
ment, the  president,  secretary,  or 
managing  agent  must  furnish  him  a  certi- 
ficate specify  ing  the  number  of  shares  of 
the  defendant  in  the  stock  of  the  cor- 
poration with  all  dividends  declared  or 
incumbrances  thereon.  B.*s  New  Torh 
Rev.  Stat,  1809,  p.  136,  ^15.  As  to 
the  execution  sale  thereof,  see  New 
Torh  Rev.  Stat.,  1889,  p.  146,  §  69. 

In  Pennsylvania,  a  marshal's  sale 
of  railroad  stock  does  not  carry  with  it 
a  collateral  agreement  made  between 
the  owners  and  the  corporation. 
Pittsburgh,  etc.,  R.  Co.  v,  Allegheny 
Co.,  63  Pa.  St.  126. 

In  Tennessee  the  sheriff  shall  deliver 
to  the  purchaser  an  assignment  of  shares 
of  turnpike  and  railroad  stock,  and  the 
proper  officer  must    transfer  on   pre- 


sentation.     Tennessee   Code,    1884,  § 

3765. 

As  to  the  practice  in  Upfer  Canada, 
see  Rev.  Stat  P.  Ontario,  1887,  p.  733, 
§§  9,  «/  seq» 

8.  Blakeman  v.  Puget  Sound  Iron 
Co.,  72  Cat  321.  The  corporation 
may,  against  the  purchaser,  enforce  a 
lien  on  the  stock  existing  under  its 
by-laws.  West  Branch  Bank  v,  Arm- 
strong, 40  Pa.  St.  278;  Mechanics' 
Bank  v.  Merchants'  Bank,  45  Mo.  513; 
100  Am.  Dec.  388. 

8.  Blanchard  v,  Denham  Gas  Light 
Co.,  12  Gray.  (Mass.)  213;  Maglee  r. 
Pacific  Wharf  Co.,  20  Cat  529;  Cali- 
fornia  Code  Civil  Proc.  1885,  M  542. 
688. 

Upon  his  presentation  of  the  sher- 
iflTs  certificate  of  purchase,  it  is  the 
duty  of  the  officers  to  make  the  corre- 
sponding transfer  on  their  books. 
Bailey  v.  Strohecker,  38  Ga.  259;  95 
Am.  Dec.  88. 

In  Illinois,  the  officer  of  the  corpo- 
ration who  keeps  a  record  of  the  shares, 
must  give  the  sheriff  a  certificate  of 
the  number  and  amount  of  the  interest 
held  by  the  judgment  debtor.  Illinois 
Rev.  Stat.  1887,  p.  872,  §  55. 

4.  See  Judicial  Sales,  vol.  xa,  p. 
223;  I  Story  Eq.  Jur.  (13th  ed.),  §' 
6^c;  Sergeant  z>.  Ingersoll,  7  Pa.  St 
343;  Davis  V.  Michener,  toiS  Pa.  St 
395. 

In  Wisconsin,  so  held,  where  land 
worth  over  $2,000  was  bought  for 
$100,  while  the  original  owner  was  re- 
siding thereon.  Hoppin  v.  Doty,  25 
Wis.  573. 

In  New  Torh,  also,  where  stock 
shares  were  bought  below  value  from 
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The  adequacy  of  the  consideration  is  not  measured  entirely 
by  the  amount  of  money  or  property  paid.  A  resultant  release 
of  some  valuable  security  or  a  deprivation  of  some  advantage 
may  enter  into  or  become  a  valid  consideration.*  By  the  pre- 
ponderance of  decisions  the  purchaser,  at  an  ordinary  sale,  may 
pay  with  a  pre-existing  debt,  or  the  execution  plaintiff  may  pur- 
chase,  crediting  the  amount  of  his  bid  upon  the  writ.* 

b.  Secret  Vitiations  in  Owner's  Title. — The  title  of  the 
purchaser  is  not  impaired  by  any  fraud  wherein  he  did  not  par- 
ticipate, nor  by  any  irregularity  whereof  he  was  not  cognizant.* 

c.  Constructive  Notice. — Notice  may  consist  of  actual 
knowledge*  of  any  record  or  instrument  whereunder  the  title  is 
deraigned,  or  of  any  information  thereon,  whether  derived  from 
parties  interested  or  from  any  other  credible  source.  The  rule 
of  constructive  notice  is  this :  the  purchaser  is  chargeable  with  a 
knowledge  of  all  facts,  which  an  inquiry,  suggested  by  whatever 
facts  he  is  already  informed  of,  prosecuted  with  due  diligence 
would  have  disdosed  to  him.* 


a  lad  sixteen  years  old.  Anderson  v. 
Nicholas,  28  N.  Y.  600. 

In  West  Virginia,  the  purchaser  is 
bound  to  take  notice  of  all  errors  in 
the  proceedings  apparent  on  the  rec- 
ord. Hall  V.  Hall,  30  W.  Va.  779. 
Compare  Durling  v,  Hammar,  20  N.  J. 
Eq.  220. 

In  Missouri,  a  plaintiff  purchasing 
under  his  judgment  against  an  indi- 
vidual partner,  is  affected  with  notice 
received  after  its  rendition  that  the 
property  was  held  only  in  trust  for  the 
firm..  Crow  v,  Drace,  61  Mo.  225. 

In  Minnesota,  it  has  been  held  that 
the  conditions  announced  at  the  open- 
ing of  the  sale  affect  a  purchaser  ar- 
riving afterwards.  Cable  v.  Byrne,  38 
Minn.  629. 

A  purchaser  of  an  outstanding  legal 
title  is,  in  legal  effect,  a  purchaser 
with  notice  of  every  pre-existing  equity. 
Elstner  v,  Fife,  32  Ohio  St.  373;  Stout 
V,  Hyatt,  13  Kan.  244. 

Tmoldng.^As  to  equities  upon  tack- 
.ing,  see  Story's  Eq.  Jur.  (13th  ed.),  §§ 
41 2,  et  seq.;  TACKING. 

In  Georgia,  tacking  of  mortgages  is 
prohibited.  Georgia  Code,  1882,  § 
1963. 

1.   Weaver  v,  Barden,  49  N.  Y.  292. 

a.  Compare  Woodruff  v.  Hill,  116 
Mass.  310  ;MaitIand  v.  Citizens'  Nat. 
Bank,  40  Md.  540;  17  Am.  Rep.  620; 
Bank  of  Charleston  v.  Chambers,  11 
Rich.  (S.  Car.)  657;  Gower  v,  Doheney, 
33  Iowa  36. 

Otherwise  in  Pennsylvania,  in  case 


of  the  holder  of  an  accommoda^on 
note  pledged  as  collateral  security  for 
an  antecedent  debt.  Cummings  v. 
Boyd,  83  Pa.  St.  372.  And  in  New 
Tork^  in  the  case  of  a  time  draft  that 
had  been  fraudulently  diverted  from  the 
object  ■  for  which  it  was  made  and  ac- 
cepted, Moore  v.  Ryder,  65  N.  Y. 
438.  And  in  North  Carolina,  in  the 
case  of  one  taking  an  assignment  of 
property  to  secure  his  debt,  and  neither 
advancing  money  nor  releasing  his 
debt.  Harris  v,  Horner,  i  Dev.  &  B. 
Eq.  (N.  Car.)  455;  30  Am.  Dec.  182. 

In  Missouri,  the  plaintiffs  payment 
of  costs  is  not  sufficient  to  constitute 
him  a  bona  fide  purchaser.  Christian 
V.  Newberry,  6i  Mo.  446. 

3.  Freeman  Ex.  (2d  ed.),  §  343. 

A  purchaser  having  reason  to  believe 
that  the  execution  defendant  only  held 
the  estate  in  trust,  obtains  no  right  as 
against  the  cestui,  Princeton  Min. 
Co.  V.  First  Nat.  Bank,  7  Mont.  530. 

4.  See  Judicial  Sales,  vol.  12,  p. 
224;  NoTic^,  vol.  16,  p.  832.  Also 
notes  upon  Bassett  v,  Nosworthy,  White 
&  T.,  L.  C.  Eq.,  pt.  I  (H.  &  W.  ed.),  i. 

In  Converse  v.  Blumrich,  14  Mich. 
120,  90  Am.  Dec.  230,  the  court,  by 
Cooley.  J.,  added  this  restriction: 
'*  But  he  cannot  be  bound  to  do  more 
than  to  apply  to  the  party  in  interest 
for  information,  and  will  not  be  respon- 
sible for  not  pushing  his  inquiries  fur- 
ther, unless  the  answer  which  he  re- 
ceives corroborates  the  prior  statements, 
or  reveals  the  existence  of  other  sour- 
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ces  of  information."  See  Holmes  v. 
Stout,  I'o  N.  1.  Eq.  419;  Lodge  v. 
Simonton,  3  P.  &  W.  (Pa.)  439; 
23  Am.  Dec.  36.  Also  Kennedy  v. 
Green,  3  M.  &  K.  720,  the  case  of  a 
solicitor's  fraud  (in  drawing  a  deed 
purporting  to  be  an  assignment  of  a 
mortgage)  that  would  have  excited  the 
suspicion  of  a  professional  man. 

In  Williamson  v.  Brown,  15  N.  Y. 
354,  the  court,  bj  Seldon,  J.,  said: 
**  The  presumption  that  he  inquired  and 
ascertained  the  prior  right  may  be  re- 
butted by  proof  that  he  exercised  due 
diligence  and  failed  to  discover  it." 

Chancellor  Kent  says  the  doctrine  of 
notice  rests  on  the  question:  **What 
evidence  is  necessary  to  infer  fraud  ?  " 
Whatever  puts  a  party  upon  inquiry 
amounts  to  notice,  provided  that  inquiry 
became  a  duty,  and  would  lead  to 
knowledge  of  the  requisite  facts  by 
the  exercise  of  ordinary  diligence  and 
understanding.  The  inference  of  a 
fraudulent  intent  affecting  the  con- 
science must  be  founded  on  clear  and 
strong  circumstances  in  absence  of 
actual  notice.  4  Kent's  Com.  (13th  ed.) 
172. 

In  Pennsylvania^  an  execution  plain- 
tiff, seeing  no  other  bystanders  present 
at  the  sale  is  put  on  inquiry  whether 
the  Pennsylvania  statute  (requiring 
the  sheriff  to  give  notice  "during 
at  least  six  days  by  no  fewer  than  six 
handbills)  has  been  complied  with; 
and  his  purchase  would  be  fraudulent 
and  void.  Michael  v.  McDermott,  17 
Pa,  St.  353;  55  Am.  Dec.  560. 

Bidders  would  be  put  on  inquiry  by  a 
■  declaration  made  to  them  by  the  de- 
fendant's wife  that  she  held  the  title; 
and  this,  though  she  omitted  to  say  that 
she  claimed  not  through  a  certain  deed 
made  in  fraud  of  creditors,  but  through 
a  valid  resulting  trust  under  an  earlier 
deed.  Hay  v,  Martin  (Pa.),  14  Atl. 
Rep.  333. 

Tender,  by  a  leaseholder  or  other 
third  party,  of  the  debt,  interest,  and 
costs  with  demand  for  assignment  of 
the  writ,  would  not,  if  the  plaintiff  had 
refused  the  same,  affect  the  bona  fides 
or  rights  of  the  purchaser.  Forest  Oil 
Co's.  Appeal,  118  Pa.  St.  138. 

In  North  Carolina,  if  the  execution 
recites  the  date  the  judgment  was 
docketed,  the  purchaser  is  affected  with 
notice  of  expiration  of  the  judgement 
lien.  L^'on  v,  Russ,  84  N.  Car.  588; 
also  with  notice  that  the  defendant  only 
holds  as  agent  of  another.  Richardson 
V,  Wicker,  74  N.  Car.  278. 


In  South  Carolina^  the  purchaser  is 
not  affected  by  the  fact  that  the  exe- 
cution plaintiff  had  notice  of  an  unre- 
corded mortgage.  Miles  v.  King,  5  S. 
Car.  146.  As  to  a  bond  payable  in  in- 
stallments -  and  reciting  that  one  has 
been  paid,  see  Cox  v.  Edwards,  8  S. 
Car.  I. 

In  Alabama,  it  is  held  that  a  pur- 
chaser is  not  protected  against  an  un- 
recorded deed,  whereunder  tenants  of 
defendant's  vendee  are  in  possession  of 
the  land  at  the  time  of  the  sale; 
he  being  put  on  inquirv  by  the 
defendant's  want  of  possession.  Tut- 
wiler  V.  Montgomery,  73  Ala.  263. 

In  Duke  v,  Clark,  58  Miss.  476,  the 
court — ^in  deciding  that  the  execution 
purchaser  is,  to  the  same  extent  as  anj 
other  purchaser,  entitled  to  the  benefit 
of  the  registry  acts — ^by  Campbell,  J., 
remarked  :  ''Good  faith  is  so  highly  es- 
teemed that  its  existence  with  the  ven- 
dor or  vendee  will  protect  the  title." 

In  Texas,  the  levy  fixing  the  lien,  the 
purchaser  is  not  affected  by  notice 
of  an  unrecorded  deed  derived  after  the 
levy  and  before  the  sale.  Borden  ?. 
McRm,  46  Tex.  396.  Otherwise  in 
Arkansas,  Apperson  v,  Burgett  33 
Ark.  328. 

Where  land,  a  supposed  deed  of 
which  from  A  to  B,  misstated  the 
township  and  range,  was  levied  on  by  a 
creditor  of  A,  but  not  sold  until  he  had 
executed  a  corrective  deed  to  B,  it  was 
held  that  a'  purchaser  with  notice  of 
the  correction  acquired  no  title.  How- 
ell V.  Rye,  35  Ark.  470.  So  also  as  to 
a  correction  inserting  "south"  before 
"  west  quarter."  Williams  v.  Mcllroj, 
34  Ark.  85. 

In  Indiana,  where  a  foreclosure  judg- 
ment directed  sale  of  part  of  the  land 
to  meet  installments  due,  but  the  sheriff 
sold  the  whole,  and  the  mortgagee  be- 
came the  purchaser,  it  was  hdd  that  he 
was  not  a  bona  fide  purchaser  without 
notice  of  the  mistake,  and  that  the 
court  might  confirm  his  title  to  the  por- 
tion directed  to  be  sold,  and  adjudge 
the  rest  to  the  defendant.  Bole  f. 
Newberger,  81  Ind.  274. 

A  executed  to  B  a  mortgage  of  bridge 
shares,  which,  not  being  sworn  to  or 
recorded,  as  prescribed  by  statute,  was 
invalid  as  against  attaching  creditors 
without  notice.  C,  a  creditor  of  A, 
without  notice  of  the  mortgage,  began 
levy  of  execution  thereon,  and  the 
sheriff  sold  them  ''  subject  to  all  legal 
claims  on  said  bridge,"  to  D,  who  then 
had  notice  of  the  mortgage.  It  was  held 


652 


Th*  PnrohMer't  Bights.       SHERIFF'S  SALES. 


In  0«n«ral. 


XIV.  Tee  Pubchaseb's  BieHTS— 1.  In  OeHeral.— As  a  general 
rule,  the  maxim  caveat  emptor  applies  to  the  sale  ;  the  purchaser 
acquires  only  the  defendant's  title  without  warranty.* 


that  D  took  them  unincumbered  bj  the 
mortgage.  Piper  v.  Milliard,  52  N.  H. 
30(>.  Compare  Henderson  v.  Downing, 
24  Miss.  106.  Notice  to  the  attorney  in 
notice  to  the  client.  Jennings  v.  Car- 
ter, 53  Ark.  242. 

1.  See  suproy  this  title,  The  Purchas- 
er's Title — Restriction  to  Defendant's 
Interest;  also  Judicial  Sales,  vol.  12, 
p.  229. 

In  Wood  V,  Moorhouse,  i  Lans. 
(N.  Y.)  405,  a  case  .where  the  sheriff's 
posting  was  briefer  than  prescfibed,  and 
where  the  defendant  died  between  the 
levy  and  the  sale,  the  court,  by  Mullen, 
J.  (protecting  the  purchaser,  though  the 
plaintiff),  said :  ** A  tona  fide  purchaser 
is  one  who  purchases  for  an  honest, 
legitimate  purpose,  as  contradistin- 
guished from  one  who  purchases  for 
some  fraudulent  or  improper  purpose; 
hence  every  person  buying  at  a  sheriff's 
sale  for  the  purpose  of  satisfying  an 
honest  debt  is  a  bona  fide  purchaser. 
.  .  .  .  The  prcfsumption  of  title 
from  adverse  possession,  etc.,  is  not 
merely  that  of  due  performance  of  offi- 
cial duty;  it  is  this  together  with  the 
presumption,  of  loss  of  evidence  by 
death,  destruction  of  papers,  and  other 
casualties."  Compare  Love  v.  Cherry, 
24  Iowa  204. 

In  Parler  v.  Johnson,  81  Ga.  a^i 
{sub,  nom^  Porter  v.  Johnson  (Ga.*i883), 
7  S.  E.  Rep.  317),  the  court,  by  Bleck- 
ley, C.  J.,  said  that  the  sheriffs  entry  and 
deed  pursuant  thereto  were,  after  lapse 
of  over  twenty  years,  better  evidence  as 
to  what  property  was  sold  than  parol 
testimony  of  a  witness.  It  was  immate- 
rial that,  after  the  land  was  bid  off  and 
before  deed  executed  or  money  paid, 
the  purchaser  consented  that  another 
person  take  his  place,  make  the  pay- 
ment, and  receive  the  deed ;  the  latter 
would  thereupon  succeed  to  all  his 
rights. 

And  where  the  sale  has  been  made 
after  regular  proceedings,  the  deed 
cannot  on  mere  motion  be  canceled 
for  alleged  fraudulent  collusion  be- 
tween the  sheriff  and  the  purchaser. 
Harrell  v.  Wood,  54  Ga.  649. 

In  Vanscoyoc  v,  Kimler,  77  111.  151 
— ^where  the  execution  plaintiff,  on  bid 
of  his  attorney,  who  was  deceived  by 
the  sherifi's  misrepresentation,  became 
the    purchaser  of  land   that   had  been 
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turned  out  by  the  defendant,  but  was,, 
in  fact  incumbered  in  excess  of  its 
value — on  refusing  to  set  aside  the 
sale,  the  court,  by  Breese,  J.,  said  that 
the  defendant,  having  made  no  repre- 
sentations of  any  kind  as  to  the  title,, 
was  under  no  legal  or  moral  obligation 
to  redeem. 

In  New  Torh,  where  the  execution 
plaintiffs,  through  their  attorney,  be- 
came the  purchasers  of  a  farm,  it  was 
held  that  the  fact  that  he,  through 
recent  illness,  failed  to  recollect  that 
there  were  two  incumbrances  thereon » 
was  not  a  .ground  for  setting  avide  the 
sale.  Benedict  v,  Jones,  18  Hun  (N» 
Y.)  5^7- 

In  New  Jersey^  an  attorney  of  the 
judgment  creditor  may,  after  purchas- 
ing at  the  execution  sale,  maintain  an 
action  to  compel  delivery  of  the  sheriff's 
deed,  without  liability  for  c  ham  pert  v.. 
Whitney  v.  Kirtland,  27  N.  J.  Eq.  333. 

In  Pennsylvania^  it  has  been '  held, 
that  a  Itfvy  on  property  which  has  been 
sold  to  2i  bona  fide  purchaser,  is  not  in- 
consistent with  an  attachment  against 
the  proceeds  of  the  sale  of  the  prop- 
erty in  ttte  hands  of  a  fraudulent  grantee 
holding  as  trustee  ex  maleficio^  of  the 
grantor's  creditors.  Heath  v.  Page,  63. 
Pa.  St.  108.  An  application  to  avoid 
the  sale  by  cross-complaint,  in  eject- 
ment brought  by  a  successor  of  the 
purchaser  over  three  years  after  the- 
sale,  was  held  to  come  too  late.  Vigour- 
eux  V.  Murphy,  54  Cal.  346. 

Appellee  bought  land  sold  under 
execution  upon  replevin  bond,  which 
was  the  property  of  one  of  the  princi- 
pals on  the  bond,  without  inquiry  as  to 
liens  upon  the  land.  Held — that  he 
bid,  in  the  absence  of  fraud,  at  his  own 
risk,  and  cannot  recover  the  loss  in- 
curred by  his  bid  from  appellant,  the 
surety  on  the  replevin  bond.  Ander- 
son V,  West,  80  Ky.  171. 

Under  the  Louisiana  Code,  §  2621,, 
an  evicted  purchaser  may  have  re- 
course against  the  judgment  debtor,, 
and  on  return  nulla  bona^  take  out  exe- 
cution against  the  creditor  (both  being 
called  in  warranty  under  §  714) ;  and 
this,  though  the  purchaser  knew  at  the-, 
time  of  sale,  that  the  title  was  not  in 
the  judgment  debtor.  But  he  can  by 
stipulation  be  precluded  therefrom.  Cit- 
izens' Bank  v.  Freitag,  37  La.  Ann.  271... 
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2.  Intervening  Legislation. — Th'e  inhibition  against  the  impair- 
ment  of  the  obligation  of  contracts  demands  that  the  substantial 
rights  of  the  purchaser  be  determined  by  the  law  in  force  at  the 
creation  of  the  contract.*  But  this  does  not  extend  to  laws 
conferring  remedies,  and,  though  the  debtor  may  not  be  deprived 
of  all  remedy,  yet  a  statute  making  changes  in  the  law  giving  the 
remedy  may  apply  to  antecedent  obligations.*  "  Hence,  as  a 
general  rule,  a  sale  must  be  conducted,  and  the  rights  of  the  pur- 
chaser and  others  must  be  determined,  by  the  law  in  force  at  the 
time  the  sale  is  made,  and  not  by  the  law  in  force  when  the  cbli- 
gation  to  be  enforced  by  the  sale  was  created."  *  The  time  to 
redeem  may  be  changed.*  Statutes  tending  to  prevent  a  sacrifice 
of  the  property  may  be  retroactive.* 


A  ptirchaser  claiming  tlie  fruits  of 
the  sale,  is  precluded  from  questioning 
the  validity  of  the  degree  ordering  the 
immovables  bj  destination  to  be  sold 
with  the  mortgaged  property.  Howe 
V.  Whited,  21  La.  Ann.  495. 

1.  Freeman  on  Executions,  ^  294; 
citing  Burton  v.  Emerson,  4  Greene 
(Iowa)  393;  Coriell  v.  Ham,  4  Greene 
(Iowa)  455;  61  Am.  Dec.  134;  Lancas- 
ter Sav.  Inst.  V.  Reigert,  2  Pa.  L.  J. 
338.  See  also  Constitutional  Law, 
vol.  3,  p.  741  et  seq, 

3.  Freeman  on  Executions,  ^  294. 
See  also  Constitutional  L'aw,  vol. 
3,  p.  753. 

S.  2  Freem.,  §  294;  Holland  v. 
Dickerson,  41  Iowa  367;  Fonda  v, 
Clark,  43  Iowa  300 ;  Garland  v.  Brown, 
23  Gratt.  ( Va.)  173  ;  Allen  v.  Parish,  3 
Ohio  187. 

Thus,  a  sale  made  after  the  Iowa 
code  took  effect,  on  a  debt  contracted 
theretofore,  must  be  conducted  in 
accordance  with  the  code.  Babcock 
V.  Gurney,  42  Iowa  154. 

The  appraisement  required  by  the 
Indiana  act  of  1843  was  necessary  to 
the  validity  of  an  execution  sale  under 
a  judgment  rendered  in  1844,  whatever 
might  have  been  the  date  of  the  con- 
tract whereon  it  was  recovered.  Morss 
V,  Doe,  2  Ind.  65. 

The  Massachusetts  statute  of  1834, 
allowing  a  writ  to  be  amended  by 
striking  out  some  of  the  defendants' 
names,  w^as  held  remedial  and  appli- 
cable to  actions  pending.  Knight  v. 
Dorr,  19  Pick.  (Mass.)  48. 

The  Wisconsin  ''Mortgage  Stay 
Law  ''  of  185S  was  held  applicable  to 
judgments  previously  rendered.  Stark- 
weather V,  Hawes,  10  Wis.  125. 

The  Maine  statute  of  1848,  requiring 


that  a  special  promise  of  a  discharged 
bankrupt  to  pay  the  debt  be  in  writing, 
signed,  etc.,  was  held  to  be  remediil 
and  constitutional.  Kingley  v.  Cousins, 
47  Me.  91. 

Mr.  Freeman  well  adverts  to  the 
difficulty  of  determining  the  precise 
point  "  beyond  which  the  power  of 
the  legislature  to  prejudice  antecedent 
obligations,  while  assuming  only  to 
alter  the  remedies  for  their  enforce- 
ment, cannot  be  maintained.'*  Ex. 
(2d  ed.),  §  294. 

And  in  Tuolumne  Redemption  Co. 
V,  Sedgwick,  15  Cal.  515 — in  decid- 
ing that  the  California  redemption 
act  of  1859  applied  to  execution  sales 
theretofore  made  on  judgments  ren- 
dered theretofore,  and  overruling 
two  prior  California  decisions — the 
court,  by  Baldwin,  J.,  remarked :  that 
cases  hereon  in  the  U.  S.  Supreme 
Court,  have  given  rise  to  fliuch  discus- 
sion ;  doubtless  referring  to  Bronson 
V.  Kinzie,  i  How.  (U.  S.)  311 — wherein 
the  opinion  of  Taney,  C.  T.,  was  dis- 
sented from  by  McLean,  J. — and  Mc- 
Cracken  v.  Hay  ward,  2  How.  ( U.S.)6o8. 

4.  Tuolumne  Co.  v.  Sedgwick,  15 
Cal.  5x5;  Moore  v,  Martin,  38  Cal. 
428 ;  Hey  ward  r.  }udd,  4  Minn.  4S3  ; 
Freeborn  v,  Pettibone,  5  Minn.  277; 
Moor  V.  Seaton,  31  Ind.  11.  Comfare 
mWeh^H  V.  Porter,  28  Minn.  496; 
O'Brien  v.  Krenz,36Minn.  138;  Carroll 
V.  Rossiter,  10  Minn.  174;  Pomeroy  r. 
Bridge,  i  Neb.  462. 

The  Ohio  act  of  1824,  avoiding  the 
judgment  lien  unless  execution  issued 
within  one  year,  was  upheld  in  Bank 
of  U.  S.v.  Longworth,  i  McLean  (U. 

S.)  35- 

0.  The  Virginia  act  of  1870,  requir- 
ing the  officer  selling  personal  prop- 
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S.  Bents  and  Profits — a.  In  General.— In  absence  of  statutory, 
provision  otherwise,  rent  is  an  incident  to  the  reversion,  and 
passes  therewith.*  Some  State  statutes  give  to  the  purchaser 
the  rents  and  profits  from  the  date  of  an  execution  sale  of  the 
land.* 


erty  for  a  debt  contracted  before  April 
10,'  1865,  when  requested  by  the 
debtor,  to  sell  on  a  year's  credit,  was 
held  to  be  constitutional.  Garland  r. 
Brown,  23  Gratt.  (Va.)  173. 

So  also  the  Pennslyvania  act  of 
1843,  suspending  for  a  year  a  sale  on 
execution  for  less  than  two -thirds  the 
appraised  value.  Chadwick  v.  Moore, 
8  W.  &  S.  (Pa.)  49;  42  Am,  Dec.  267. 

In  Alabama^  it  was  held  that  an 
attachment,  etc.,  lay  against  a  foreign 
corporation  on  a  cause  of  action  aris- 
ing before  the  Alabama  act  of  1854, 
giving  an  additional  remedy.  Coosa 
River  Steamboat  Co.  v,  Barclay,  30 
Ala.  120. 

The  New  Tork  act  of  1820,  allow- 
ing lien  creditors  to  redeem  in  fifteen 
months,  etc.,  was  upheld  in  the  su- 
preme court's  response  to  the  sherifT 
of  Albany  for  advice.  Van  Rensielaer 
T'.  Sheriff,  i  Cow.  (N.  Y.)  501. 

1.  Butt  V,  Ellett,   19   Wall.  (U.   S.) 

In  Tennessee^  the  purchaser  at  a 
chancery  sale  is  entitled  to  rent  only 
from  the  time  when  the  right  of  pos- 
session attaches;  and  this  may  be 
postponed  by  the  decree  of  confirma- 
tion. Latta  V.  Pierce,  11  Lea  (Tenn.) 
267. 

2.  See  B's  Purdon's  Dig.  Pennsyl- 
vania Laws,  1885,  p.  824,  ^13;  838, 
4  36.  If  the  rent  is  yet  becoming 
due  out  of  a  term  that  is  not  completed 
when  the  execution  sale  is  made,  it  is 
rent  **  thereafter  accruing,"  within  the 
Pennsylvania  execution  act  of  1836, 
and  passes  thereby.  Borrell  v.  De- 
wart,  37  Pa.  St  134. 

A  sheriff's  purchaser  who  has  noti- 
fied the  tenant  to  quit,  may  claim  for 
the  use  and  occupation  from  acknowl- 
edgement of  the  deed  to  date  of  re- 
moval. Stockton's  Appeal,  3  Brewst. 
(Pa.)  320. 

In  Delaware i  the  purchaser  has  the 
rents  from  the  day  of  the  execution 
sale,  Delaware  Laws,  1874,  p.  680, 
428. 

By  Massacknsetis  Pub.  Stat.  1882, 
p.  I  DID,  §  18,  the  lessee  must  pay  rent 
to  the  execution  creditor  from  the 
time  of  levy  on  the  reversion. 
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In  Vermont^  the  debtor  is  responsi- 
ble for  the  rents,  profits  and  improve- 
ments for  the  time  he  remains  in  pos- 
session without  redeeming.  Their 
value  is  appraised  at  his  expense,  and 
a  tender  of  the  sum  certified  bars  an 
action  therefor.  In  default  of  pay- 
ment the  creditor  may  recover  in  an 
action  on  the  case.  Vermont  Rev. 
Laws  1880,  ^§  15791  et,  seq. 

In  Maine  **  when  the  estate  cannot 
be  described  as  provided  in  section 
three,  the  execution  may  be  levied  on 
its  rents  and  profits,  and  the  officer 
may  give  seisin  thereof  to  the  credit- 
or, and  cause  a  person  in  possession 
to  become  tenant  to  him;  or  on  his 
refusal,  may  turn  him  out  and  give 
|X)ssession  to  the  creditor."  Maine 
Rev.  Stat.  1883,  p.  615,  §  9. 

As  to  the  Rhode  Island  practice  in 
tax  sale  of  rents  and  profits,  see  Rhode 
Island  Pub.  Stat.  1882,  p.  128,  §  6. 

In  Connecticut^  appraisers  set  off  to 
the  creditor  sufficient  land  to  satisfy 
the  execution.  Connecticut  Gen.  Stat 
1882,  §  1 182.  By  {  1 1 91,  a  leasehold 
interest  may  be  sold. 

In  Kentucky y  "  courts  of  equity  shall 
have  the  control  of  all  incumbered 
property  sold  under  execution,  and  the 
power  to  make  all  needful  orders  for ' 
the  preservation  and  forthcoming  of 
the  property  and  its  issues  and  profits 
to  satisfy  the  incumbrance,  and  to 
secure  the  rights  of  others."  Kentucky 
Gen.  Stat.  1887,  p.  580,  §  5. 

Under  California  Code  Civil  Proc. 
1885,  §  707,  the  purchaser,  from  the 
time  of  sale  until  a  redemption,  is  en- 
titled to  receive  from  the  tenant  in  pos- 
session the  rent,  or  the  value  of  the  use 
and  occupation.  And  if  the  tenant  in 
possession  pay  the  rent  in  advance  to 
the  execution  defendant  after  the  sale, 
he  is  still  liable  to  pay  it  to  the  pur- 
chaser. The  right  begins  at  the  time 
of  purchase  and  continues  until  a  re- 
demption is  made,  or  if  there  be  no 
redemption,  until  the  redemption  pe- 
riod has  expired.  Walker  v.  McCus- 
ker,  71  Cal.  594.  Compare  McDevitt 
z\  Sullivan,  8  Cal.  592. 

The  execution  purchaser  of  a  posses- 
sory claim  of  a  settler  was  held  to  be 
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^    6,  Waste  and   Losses, — In   many  States,  the   purchaser  is 
protected  by  statute  against  waste  during  the  redemption  period.* 


entitled  to  the  rents  and  profits  for  so 
long  as  the  settler  occupied  the  land 
intermediate  the  sheriff's  deed  and 
homestead  entry.  Emerson  v,  San- 
some,  41  Cal.  552. 

A  tenant  in  possession  may  be  com- 
pelled to,  pay  rent  to  the  purchaser 
whenever  it  falls  due.  The  sale  acts 
for  the  time  as  an  assignment  of  the 
lease.     Raynolds  v.  Lathrop,  7  Cah  43. 

The  California  provision  (§  707, 
supra)  does  net  apply  to  tax  sales. 
Mayo  V.  Woods,  31  Cal.  269.  , 

In  Indiana^  **  The  estate  or  interest 
of  the  judgment  debtor  in  any  real 
estate  shall  not  be  sold  on  execution 
until  the  rents  and  profits  for  a  te)*m 
not  Exceeding  seven  years  shall  have 
been  first  offered  for  sale  at  public 
auction ;  but  if  the  same  shall  not  sell 
for  a  sum  sufficient  to  satisfy  the  exe- 
cution, then  the  estate  or  interest  of  the 
judgment  debtor  shall  be  sold  by  virtue 
of  the  execution/'  Indiana  Rev.  Stat. 
1881,  §  753.  And  by  §  539,  the  sale 
must  1}e  for  the  least  lease  term  that 
will  satisfy  the  execution.  Under  sec- 
tion 767,  allowing  the  judgment  debtor 
the  possession,  neither  he  nor  his 
grantee  is  liable  to  the  purchaser  for  the 
rents  during  the  year  succeeding  the 
sale.     Wilson  v.  Powers,  66  Ind.  75. 

The  perfected  title  relates  back  to 
date  of  the  sheriffs  sale.  A  statutory 
assignment  by  the  debtor  creates  no 
•  right  in  the  assignee  or  the  creditors 
for  whom  he  is  trustee  that  can  exclude 
equitable  claims  of  others,  in  origin  an- 
tedating the  assignment.  The  pur- 
chaser can  recover  the  rents  and  profits 
from  an  assignee  who  has  collected 
them  for  the  year  after  the  sale.  Davis 
V,  Newcomb,  72  Ind.  413. 

The  sheriff  cannot  limit  a  sale  of  the 
land  levied  on  by  announcing  that  the 
rent  of  the  current  year  is  reserved. 
Frost  V,  Render,  65  Ga.  15. 

In  ArkansaSyKTi  execution  purchaser 
of  the  equity  of  redemption  under  a 
deed  of  trust  does  not  acquire  ^uch  an 
interest  in  the  land  as  entitles  him  to 
maintain  an  action  for  the  rents.  And 
his  tender  of  the  debt  will  stop  accrual 
of  interest  from  date  thereof.  Turner  v. 
Watkins,  31  Ark.  429. 

The  provision  of  the  Tennessee  Code, 
§  2135,  that  the  debtor  permitted  to  re- 
main "shall  not  be  liable  for  rent  from 
the  date  of  the  sale  to  the  time  of  re- 


demption,*' applies  only  to  cases  of  ac- 
tual redemption.  An  execution  debtor 
remaining  for  the  two  years  without  re- 
deeming is  liable  to  the  purchaser  for 
rent;  and  this  although  the  sheriffs 
deed  was  not  delivered  until  the  two 

{ears  expired.  Wright  v.  Williams,  7 
«ea  (Tenn.)  700.  In  the  case  of  the 
execution  sale  of  the  leasehold  of  the 
Olympic  Park  race-track,  it  was  held 
that  a  purchaser  to  avoid  liability  for 
rent,  must  disclaim  all  interest  In  the 
lease,  improvements,  etc.  Snowden  r. 
Memphis  Park  Assoc,  7  Lea  (Tenn.) 
235. 

i.  In  general,  Stimson  Am.  Stat 
Law,  ^  1^2 ;  writ  of  estrepcment,  etc^ 
kk  i343»  193^ ;  against  waste  bj  a 
dowress,  §  3231 ;  by  tenant  by  curtesr, 
§  340S. 

In  New  Torky  during  the  redemption 
period,  fifteen  months,  the  court  mar 
restrain  waste.  But  it  is  not  waste  to 
continue  to  use  the  property  as  pre- 
viously, or  in  the  ordinary  course  of 
husbandry,  or  to  make  necessary  re- 
pairs, cutting  timber  therefor,  or  wood 
for  fences  and  fuel.  B.'s  New  Tork 
Rev.  Stat.  1889,  p.  1079,  §82.  By  §  83, 
the  purchaser  may  have  an  order  there- 
for. He  has  a  remedy  in  the  nature  of 
trover,  or  an  action  on  the  case  for 
waste;  but  not  replevin  in  the  cefit. 
Rich  V.  Baker,  3  Den.  (N.  Y.)  79. 

The  California  statute  {California 
Code.  Civ.  Proc.  1885,  J  706)  provides 
for  restraining  waste  during  the  re- 
demption period,  six  months,  as  docs 
that  of  Nev)  Tork,  And  the  purchaser 
is  allowed  an  action  therefor  under 
section  745.  This  is  available  at  any 
time  during  six  months.  Duprcy  v. 
Moran,  4  Cal.  196. 

Under  Michigan  An  not  Stat.  1882. 
{  6138 — allowing  the  purchaser,  as  if 
absolute  owner,  to  sue  the  execution 
defendant  or  a  third  person  for  waste 
or  injury  to  "  buildings,  fences,  or  other 
fixtures^' — ^he  may  recover  for  timber 
wrongfully  severed  from  the  freehold. 
Marquette,  etc.,  R.  Co.  v.  Atkinson,  44 
Mich.  166. 

In  Nev)  Jersey^  if  a  judgment  debtor 
has  committed  waste  of  premises  held 
by  him  and  another  person  as  tenants 
in  common  thereof,  the  purchaser  at 
the  sale  of  his  interest  in  the  property 
under  execution  must  in  equity  accept 
the  position  of  the  debtor  in  respect  to 
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4.  Products  and  Orowing  Crops — a.  In  General. — Ordinarily, 
growing  crops  pass  to  the  execution  purchaser  thereof  as  per- 
sonalty, with  a  right  to  enter  on  the  land  and  gather  them.* 
This  constructively  operates  a  severance.*  If  there  be  no  sev- 
erance, the  execution  purchaser  of  the  land  is  entitled  to  the 
crops  growing  thereon.^      Sometimes  the   rights  of    the  pur-, 


the  partition.  Rolhemus  v,  Empson, 
27  N.  J.  Eq.  190. 

In  Minnesota,  the  execution  pur- 
chaser may,  after  the  redemption  period, 
maintain  'trover  against  the  debtor's 
vendee  of  timber  cut  and  removed  after 
the  execution  sale.  Whitney  v,  Hunt- 
ington, 34  Minn.  458 ;  57  Am.  Rep.  68. 

In  Arkansas^  the  execution  purchaser 
of  the  interest  of  the  equitable  owner  of 
an  undivided  half  interest  in  land,  may 
have  a  decree  vesting  in  him  the  titfe 
and  half  the  proceeds  of  a  sale  of  tim- 
ber cut  from  the  land.  Thorn  v. 
Weatherly  (Ark.  1889),  12  S.  W.  Rep. 

In  Alabama^  rails  and  brick  do  not 
become  fixtures  until  annexed  to  the 
realty  either  actually  or  constructively. 
Thweat  v.  Stamps,  67  Ala.  96. 

In  Illinois^  rails,  once  of  a  fence, 
when  temporarily  severed  but  still  re- 
maining on  the  land,  are  part  of  the 
realty.  McLanglin  v.  Johnson,  46  111. 
163. 

In  Pennsylvania^  fragments  of  a 
building  blovtrn  down  by  a  tempest, 
pass  with  the  freehold..  Rogers  v. 
Gilinger,  30  Pa.  St.  185;  72   Am.  Dec. 


^t 


)therwi8e  in  England^  both  as  to 
such  fragments  and  to  dottards  when 
blown  down.  Herlakenden's  Case,  2 
Coke,  pt.  4,  fol.  62  a. 

See  supra,  this  title,  Fixtures,  See 
also  Fixtures,  vol.  8,  p.  55. 

1.  See  Execution,  vol.  7,  p.  127; 
Freeman ^x.  (2d  ed.),  §§  113,  263. 

In  Davidson  v,  Waldron,  31  111.  130; 
83  Am.  Dec.  206,  the  court,  by  Breese, 
J.,  said  :  *'  It  would  be  prudential  in  the 
officer  to  call  some  one  or  more  of 
the  neighborhood  to  witness  he  had 
taken  it  in  execution,  and  he  should  in- 
dorse the  fact  on  the  writ." 

2.  Where,  after  a  Ji.  fa.  in  favor  ot 
A  had  been  levied  on  the  land  and  re- 
turned, wheat  was  sown  on  it,  and 
after  the  wheat  had  been  levied  on  and 
sold  under  a  fi.  fa.  in  favor  of  B,  the 
land  was  sold  on  A's  vend,  exp.,  it 
was  held  that  B  could  hold  the  pro- 
ceeds of  the  wheat.  Stambaugh  v. 
Yeates,  2  Rawle  (Pa.)  161. 


3.  See  Crops,  vol.  4,  p.  892.  As  to 
when  growing  crops  are  of  the  realty 
and  when  not,  see  \  Washburn  on  Real 
Prop.  (5th  ed.)  411. 

In  Alabama,  no  execution  or  other 
legal  process  must  be  levied  upon  a 
growing  or  ungathered  crop,  except 
for  the  purpose  of  enforcing  liens  there- 
on for  rent  advances,  or  labor  as  pre- 
scribed by  law.  Alabama  Code,  1886, 
§  2893.  Such  crop  passes  as  part  of 
the  realty  to  the  execution  purchaser 
of  the  land.  Thweat  v.  Stamps,  67 
Ala.  96. 

In  Thomas  v,  Noel,  81  Ind.  382,  the 
court,  by  Woods,  J.,  said  :  **  While  the 
general  rule  adopted  for  the  promotion 
of  agriculture  and  husbandry  is  that 
the  one  who  sows  shall  reap,  it  is 
equally  well  settled  that  the  tenant  who 
sows,  knowing  that  he  cannot  reap  be- 
fore the  expiration  of  his  tenancy  and 
right  of  possession,  does  it  at  his  peril. 
The  position  of  one  whose  land  has 
been  sold  on  execution,  and  ^hose 
right  of  possession  must  expire  at  the 
end  of  a  year  from  the  sale,  unless  he 
redeems,  cannot  be  better." 

In  Georgia,  "  No  sheriff,  or  other 
officer  shall  levy  on  any  growing  crop 
.  .  .  nor  sell  the  same  until  such 
crop  shall  be  matured  and  fit  to  be 
gathered"  .  .  .  (except  in  case  of 
an  absconding  debtor).  Georgia  Code, 
1882,  ^  3642.  An  execution  sale  of 
the  land  carries  with  it  the  crop 
growing  thereon.  The  sheriff  cannot 
by  an  ex  parte  announcement  change 
the  rule.     Frost  v.  Render,  65  Ga.  15. 

In  Pennsylvania,  the  execution  pur- 
chaser of  the  land  takes  the  unsevered 
growing  crops;  otherwise  as  to  the 
severed  ones,  Hersheyv.  Metzgar,  90 
Pa.  St.  217.  And  it  is  held  that  a  pur- 
chaser entering  upon  the  defendant's 
abandonment  of  the  premises  (after 
sale  and  before  deed)  and  erecting 
tanks  is  entitled  to  the  flow  of  oil.  In 
Hardenburg  v.  Beecher,  104  Pa.  St.  20, 
the  court,  by  Clark,  J.,  said :  "  If  the 
deed  be  subsequently  acknowledged, 
the  vendee  has  such  inceptive  title  by 
his  mere  purchase  as  will  be  bound 
by  the    lien    of    a    judgment,  whilst 
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chaser  have  been  made  to  depend  on  condition  of  the  crop.* 
If  a  statute  provides  that  the  land  shall  bring  a  specified  pro- 
portion— e.  g,  two-thirds  of  its  appraised  value — the  growing 
crops  being  excluded  from  the  appraisement  will  not  pass  upon 
the  sale.* 


the  debtor  has  no  such  title  rem- 
edy as  will  support  a  lien.  If, 
however,  the  acknowledgment  be  re- 
fused, the  vendee's  contract  is  re- 
scinded, and  the  debtor's  title  remains 
as  if  no  sale  had  been  made.  The 
debtor  is,  however,  entitled  to  the  pos- 
session until  the  acknowledgment ;  the 
purchaser  has  by  his  mere  purchase 
acquired  no  title  to  the  present  enjoy- 
ment. This  right  of  possession  carries 
with  it  its  attendant  advantages,  the 
right  to  the  growing  crops  as  they  may 
mature,  the  right  to  an  ordinary  use  of 
a  mine,  or  to  the  flow  from  an  oil  well. 
.  .  .  But  he  loses  these  if  he  volun- 
tarily abandons  the  possession." 

In  Kentucky  "  No  crop  of  any  de- 
scription shall  be  levied  on  or  sold  un- 
der execution  unless  it  shall  have  been 
severed  from  the  ground,  until  after 
the  first  day  of  October  in  each  year. 
But  if  the  estate  of  the  defendant  in 
land  is  liable  to  be  sold,  the  title  to  the 
growing  crop  may  pass  by  such  sale." 
Kentucky  Gen.  Stat.  1887,  p.  570,  %  5. 

In  Minnesota^  "A  levy  may  be 
made  upon  grain  or  grass  while  grow- 
ing, and  upon  any  other  unharvested 
crops;  but  no  sale  thereof  shall  be 
made  under  such  levy  until  the  same 
is  ripe,  or  fit  to  be  harvested."  Minne- 
sota Stat.  1 891,  f  4929. 

As  to  the  Oregon  practice  thereon, 
see   Cartwright  v.  Savage,  5  Oregon 

397- 

In  New  Mexico^  on  redemption  by 
the  defendant,  "the  purchaser  shall 
have  the  growing  crops,  and  shall  not 
be  responsible  for  the  rents  and  prof- 
its, but  he  shall  account  for  wastes." 
Netu  Mexico  Comp.  Laws,  1884, 
i  2178. 

1.  In  lotva^  it  has  been  held  that,  as 
against  a  foreclosure  purchaser,  a  ten- 
ant of  the  mortgagor  is  entitled  to 
such  of  his  crops  as  were  matured  at 
the  time  the  sheriff's  deed  was  exe- 
cuted, though  still  unsevered.  Hecht 
V.  Dettman,  56  Iowa  679.  Thereon 
were  cited  i  Schouler  on  Pers,  Prop. 
125 ;  and  Bingham  on  Real  Prop.  180. 

Subsequently,  it  was  also  held,  that, 
as  immature  crops  belong  to  the  land, 
a  purchaser  of  the  land  from  the  judg- 
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ment  debtor  would  hold  them  against 
one  who  had  purchased  them  at  exe- 
cution sale  as  personal  property. 
Ellithorpe  v.  Reidesil,  71  Iowa  315. 

In  North  Carolinay  since  the  act  of 
1841.,  not  allowing  growing  crops  to  be 
subject  to  levy  till  matured,  the  execu- 
tion purchaser  of  the  land  acquires  no 
title  to  them.  Accordingly,  where,  at 
the  time  of  levy  and  sale  of  A's  land 
his  tenant,  B,  had  a  crop  grovring 
thereon,  and  A,  as  agent  for  C,  the 
original  owner,  collected  from  B  the 
net  proceeds  of  the  rent  from  the  crop, 
and,  under  agreement  with  C,  kept  it 
for  his  services  as  agent,  it  was  held 
that  the  title  to  the  growing  crop  was 
in  B  and  did  not  pass  to  the  execution 
purchaser.  Kesler  t;.  Cornelison,  98 
N.  Car.  383. 

In  New  Torky  where  a  sheriff,  in 
December,  levied  on  wheat  in  the 
ground,  and  in  the  next  August  cut 
and  carried  it  a  way  and  sold  it,  but 
while  it  was  in  the  sheaf  and  unmoved, 
an  execution  was  issued,  it  was  heldthat 
the  first  levy  was  not  dormant  or 
fraudulent.  Whipple  v.  Foot,  2  Johns. 
(N.  Y.)  418. 

A  growing  crop  of  rye,  sown  by  t 
mortgagor  while  in  default,  was,  on 
his  death,  held  to  pass  to  a  purchaser 
at  his  administrator's  sale,  and  not  to 
a  foreclosure  purchaser  with  notice. 
Sherman  v.  Willett,  43  N.  Y.  146. 

In  New  yerseyy  on  an  execution 
sale  of  land,  it  was  held  that  one  whose 
tenancy  expired  at  the  end  of  the 
agricultural  year,  had  no  right  to  a 
return  for  spring  crops  (as  oats),  un- 
less sown  by  consent  of  his  landlord. 
Howell  V,  Schenck,  24  N.  J.  L.  89. 

S.  So  in  OhiOy  on  foreclosure  sale  the 
lessee^s  emblements  do  not  pass.  Cas- 
silly  V,  Rhodes,  12  Ohio,  88.  Or  on  par- 
tition sale.  Houts  v,  Showalter,  xo 
Ohio  St.  144.  So  also  does  not  pass 
against  a  landlord  his  share  of  a  crop 
put  in  by  a  tenant.  Albin  v.  Riegel, 
40  Ohio  St.  339.  But  in  Kansas  (where 
also  is  the  restriction  to  two  thirds 
value),  in  Smith  v.  Hague,  25  Kan.  246 
— in  deciding  that  a  vendor  repurchas- 
ing at  an  execution  sale  upon  a  judg- 
ment against  the  vendee  for  the  pur- 
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b.  Foreclosure  Sales. — Ordinarily  a'  foreclosure  purchaser 
of  land,  on  completion  of  his  title  and  right  of  possession,  may 
remove  the  crops  then  growing  thereon.*  But  in  those  States 
where  the  mortgage  confers  only  a  Hen,  and  not  the  estate,  the 
mortgagor  or  his  tenant  may  hold  the  crops  he  hath  sown  that 
are  growing  at  the  foreclosure  time.* 

6.  Oetting  Possession — a.  In  General. — On  the  expiration  of 
the  statutory  period  for  redemption,*  the  purchaser  succeeds  to 
whatever  right  of  possession  the  execution  defendant  had.  If 
practicable,  the  purchaser  may  enter  peaceably;*  but  he  cannot 
take  forcible  possession  without  due  process  of  law.* 


chase  money,  was  entitled  to  the  crops 
— the  court  by  Horton,  C.  J.,  declined 
fully  to  assent  to  the  decision  in  Cas- 
silly  V.  Rhodes,  I3  Ohio  88. 

So  also^ow  in  Indiana  where  is  the 
like  restriction.  Heavilon  v.  Farmers* 
Bank,  8i  Ind.  2J.9;  overruling  Jones  v, 
Thomas,  8  Blackf.  (Ind.)  428. 

In  Pennsylvania,  where  land  is  let 
upon  shares  an  execution  sale  of  the 
landlord's  share  of  the  growing  grain 
before  actual  severance  does  not,  of  it- 
self, work  such  an  implied  severance  as 
will  pass  his  title  to  the  purchaser,  as 
against  a  subsequent  purchaser  of  the 
land  at  sheriff's  sale,  who  obtains  his 
deed  before  the  rent  falls  due.  Long  v. 
Seavers,  103  Pa.  St.  517. 

In  Texas,  the  execution  purchaser  of 
a  growing  cotton  crop,  made  by  a  ten- 
ant who,  besides  the  landlord's  hen,  had 
mortgaged  the  crop,  was  held  to  take 
the  crop  with  right  to  gather  and  mar- 
ket it,  and  appropriate  the  surplus  pro- 
ceeds after  satisfying  such  liens.  Davis 
v.  Goldberg,  75  Tex.  48. 

In  Louisiana,  where  a  lessee  of  a 
cottpn  plantation  under  a  lease  made  in 
January,  1867,  mortgaged  that  year's 
crop  to  secure  the  rent,  it  was  held  that 
although  the  seed  of  that  crop  had  not 
yet  been  sown,  an  execution  purchaser 
of  the  land  could  charge,  as  trustee  of  it 
for  him,  a  person  to  whom  the  tenant 
transferred  the  crop,  after  it  was 
^thered,  with  notice  of  the  landlord's 
mortgage.  The  sherifTs  deed  conveyed 
the  reversion,  and  the  rent  followed  as 
an  incident;  and  the  mortgage  became 
a  lien  to  secure  the  rent  when  the  crop 
was  grown.  Butt  v,  Ellett,  19  Wall. 
<U.S.)544. 

In  Massachusetts  the  execution  pur- 
chaser of  an  equity  of  redemption,  by 
making  open  and  peaceable  entry  under 
his  deed,  becomes  seized  and  possessed 
of  the  land  as  against  the  former 
owners,  and  is  entitled  to  the  growing 


crops.  His  replevin  of  hay  thereafter 
cut  by  them  and  stored  in  bams  would 
not  be  defeated  merely  by  proof  that 
after  it  was  cut  the  plaintiff  brought 
writs  of  entry  under  which  he  obtained 
judgment  for  possession  with  nominal 
damages  for  mesne  profits.  Nichols  v, 
Dewey,  4  Allen  (Mass.)  386. 

1.  Ferley  v.  Chase,  79  Me.  519;  An- 
derson v,  Strauss,  98  111.  485;  Mont- 
gomen^  v.  Merrill,  65  Cal.  432. 

In  New  I^orkf  a  mortgagor  removing 
crops  during  suspension  of  a  foreclosure 
sale  by  injunction,  must  on  its  dissolu- 
tion, pay  therefor  as  part  of  the  in- 
junction* damages.  Aldrich  v.  Rey- 
nolds, I  Barb.  (N.  Y.)  Ch.  613. 

The  foreclosure  purchaser  may  have 
an  injunction  to  restrain  the  mortgagor 
and  those  claiming  under  him  from 
meddljng  with  the  crops;  confirmation 
relating  back  to  the  sale,  and  entitling 
him  to  the  crops  if  no  equities  nor  ex- 
press reservations  prevent,  and  due 
notice  be  given  to  interested  parties. 
Ruggles  V.  First  Nat.  Bank,  43  Mich. 
192;  Mutual  L.  Ins.  Co.  v.  Bigler,  79 
N.  Y.  568. 

a.  Heavilon  v.  Farmers'  Bank,  81 
Ind.  249;  Allen  v.  Elderkin,  62  Wis. 
627.     So  also  as  to  ice  stored  on  the 

f)remises,  in  case  of.  the  mortgagor's 
ease  of  a  pond  and  ice-houses.  Greg- 
ory V.  Rosenkrans,  72  Wis-.  220.    . 

3.  See  Redemption. 

4.  Leidy  v.  Proctor,  97  Pa.  St.  486. 
Orser  v.  Storms,  9  Cow.  (N.  Y.)  687. 

5.  People  V.  Nelson,  13  Johns.  (N. 
Y.)  340. 

In  Indiana,  the  owner  is  expressly 
entitled  to  possession  for  one  year 
from  date  of  the  sale.  Indiana  Rev. 
Stat  1881,  §  767.  Under  section  722  an 
execution  purchaser  of  mortgaged 
chattels  is  **entitled  to  possession  on 
complying  with  the  conditions  of  the 
mortgage,"  and  not  otherwise.  State 
V,  Milligan,  106  Ind.  109.  An  execution 
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b.  Ejectment. — Ordinarily,  the  purchaser's  means  of  obtain- 
ing possession  forcibly  withheld,  is  by  ejectment  or  by  an  equiv- 
alent remedy  substituted  by  code.* 

In  order  to  maintain  ejectment,  he  must  show  the  judgment  * 
the  execution,  the  sheriff's  deed,  and  the  defendant's  possession.^ 


purchaser,  who  redeems  a  prior  mort- 
ffage,  is  not  entitled  to  possession  of  the 
land,  after  redemption  from  the  execu- 
tion sale  by  the  debtor,  but  has  a  lien. 
Rice  V,  Puett,  8i  Ind.  330. 

If  pending  the  execution  defendant's 
application  under  Georgia  Code,  §  2013, 
to  have  a  homestead  assigned  to  him, 
the  sheriff  sells  the  land,  equity  will 
enjoin  eviction  until  the  parties  can  be 
heard  and  their  rights  adjudicated. 
Kilgore  v.  Beck,  40  Ga.  293. 

In  Alabamay  in  case  of  an  execution 
purchaser's  voluntary  conveyance,  the 
rule  has  been  applied,  that  a  convey- 
ance of  lands  which  are  at  the  time  in 
the  adverse  possession  of  a  third  per- 
son, under  claim  of  ownership, 
though  without  color  of  title,  is  void 
as  against  the  adverse  holder,  and  the 
grantee  cannot  recover  against  him  in 
ejectment.  Bernstein  v.  Humes.  60 
Ala.  582 ;  31  Am.  Dec.  52. 

Under  Alabama  Code,  1886,  $  1880, 
requiring,  in  case  of  a  levy  on  an  undi- 
vided interest,  that  the  execution  de- 
fendant deliver  the  land  to  the  pur- 
chaser within  ten  days,  the  purchaser 
is  not  entitled  to  sole  possession.  Han- 
na  V.  Steele,  84  Ala.  305. 

In  Georgia^  the  execution  purchaser 
of  an  estate  in  remainder  is  not  enti- 
tled to  possession  till  after  the  death 
of  the  tenant  for  life.  Hence  if  the 
defendant  had  an  estate  not  in  remain- 
der, but  in  fee  simple,  and  if  only  a  re- 
mainder was  levied  on  and  sold,  he 
cannot  be  turned  out  of  possession  so 
long  as  the  person  named  in  the  levy 
as  tenant  for  life' (though  not  such  in 
fact)  is  in  existence.  Bledsoe  7'.  Wil- 
lingham,  62  Ga.  550. 

In  Texasy  an  execution  purchaser  of 
mortgaged  chattels  may,  with  the 
debtor,  be  made  a  party  defendant  to  a 
sequestration  suit  by  the  mortgagee,  to 
determine  possessory  rights,  etc. 
Sparks  %).  Pace,  60  Tex.  298. 

As  to  property  in  custodia  legis^  see 
Executions,  vol.  7,  p.  129. 

1.  Morton  v.  Sanders,  2  J.  J.  Marsh. 
(Ky.)  192;  19  Am.  Dec.  128. 

In  Upper  Canada^  in  Moran  v.  Pat- 
ton,  10  U.  C.  Qi  B.  640,  the  court,  by 
Robinson,   C.  J.,  said  :   *'  The  rule  is 


laid  down  without  any  qualification 
as  to  whether  the  debtor  was  in  actual, 
visible  occupation  at  the  time  of  the 
sale  or  otherwise,  that  in  an  action  of 
ejectment  upon  elegit^  or  a  sheriflPs 
sale  under  a  Ji,  fa.^  which  may  take 
place  in  England^  in  the  case  of  a  term 
for  years,  if  the  action  be  against  the 
debtor  in  \\i^fi,fa,  no  evidence  need 
be  given  of  the  title." 

In  Lower  Canada^  the  purchaser 
may  obtain  an  order  for  the  sheriff  to 
dispossess  the  debtor  with  recourse  for 
damages  from  the  debtor's  refusal. 
Rev.  Stat.  P.  Quebec,  1888,  ^  5945. 

3.  See  infra,  this  title,  Purchaser's 
Rights^Proof  of  the  Judgment,  As 
to  requisites  of  the  evidence  in  eject- 
ment generally  see  2  Greenleaf  on  Ev. 
(14th  ed.)  ^304. 

3.  In  Georgia^  formerly,  pfoof  of 
these  four  facts  cast  the  onus  prohamdi 
upon  the  opposite  party.  Whatley  v, 
Newsom,  10  Ga.  74.  Now,  it  is  the 
duty  of  the  sheriff  to  put  the  purchaser 
in  possession ;  but  he  must  "  not  turn 
out  any  other  person  than  the  defend- 
ant, his  heirs,  or  their  tenants  or 
assigns  since  the  judgment.'*  Georgia 
Code,  1882,  §  3651.  .He  cannot  turn 
out  a  purchaser  from  the  execution 
defendant  whose  title  is  anterior  to  the 
date  of  the  judgment,  although  for 
some  reason  it  was  a  lien  previous  to 
its  date,  so  he  gets  a  good  title.  Sej- 
mour  V,  Morgan,  45  Ga.  201. 

In  case  of  a  sale  under  a  levy  on  one^s 
life-interest  only,  she  cannot  as  ten- 
ant in  common'  in  fee  simple,  retain 
the  possession  by  setting  up  such  mis- 
description of  her  interest  in  answer  to 
the  purchaser's  rule  upon  the  sheriff  to 
have  the  possession  delivered.  Bledsoe 
V.  Wil  lingham,  62  Ga.  550. 

An  execution  plaintiff  purchasing 
under  a  mortgage  yf. /a.  may  maintain 
ejectment  for  the  land,  although  no 
deed  has  been  made  by  the  sheriff  to 
him.     Skinner  v.  Willis,  54  Ga.  193. 

In  Florida,  the  purchaser  may  either 
prove  title  in  'the  execution  defendant, 
or  possession  since  the  rendition  of  the 
judgment.  Hartley  v,  Ferrell,  9  Fla. 
374,  And  he  may  recover  in  ejectment 
against  the  execution  defendant's  ten- 
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c.  Summary  Proceedings. — In  some  States  the  purchaser 
may  get  possession  through  proceedings  instituted  in  the  suit  in 
which  the  execution  issued.* 

^/.  Habere  Facias  Possessionem. — In  some  States,  as  in 
England^  the  purchaser  may  have  the  writ  of  habere  facias 
possessionem^ 


ant,  at  the  end  of  his  term.  Donald  v, 
McKinnon,  17  Fla.  746. 

In  Jowa^  if  these  four  facts  be  estab- 
lished, an  innocent  purchaser  is  not 
affected  by  other  irregularities.  Shaf- 
fer V,  Bolander,  4  Greene  (Iowa)  201. 

In  North  Carolina^  he  need  not 
show  the  levy.  McEntlre  v.  Durham, 
7  Ired.  (N.  Car.)  iji.  In  case  of  re- 
turn of  a  justice's  judgment,  execution 
and  levy  into  county  court,  the  pur- 
chaser need  only  show  the  judgment 
of  the  county  court,  the  execution  sale, 
and  the  sheriffs  deed.  Davis  i;.  Baker, 
67  N.  Car.  288.  The  defendant's  wife 
may  intervene  and  set  up  title  in  her- 
self through  a  prior  sale  under  a  senior 
judgment.  Young  v,  Greenlee,  82  N. 
Car.  346.  As  to  sale  of  vested  re- 
mainder in  a  slave,  see  dicta  of  the 
court,  by  Gaston,  J.,  in  Knight  v.  Leak, 
2  Dev.  &  B.  (N.  Car.)  133. 

In  Indiana^  the  plaintiff  himself 
the  purchaser,  without  notice  of  an 
agreement  between  the  execution  de- 
fendant and  a  third  person,  cannot  be 
required  to  make  a  demand  before 
bringing  suit  for  the  possession.  Hays 
V,  Wilstach,  82  Ind.  13.       . 

In  South  Carolina^  the  purchaser's 
complaint  need  not  allege  a  return 
nulla  bona.  And  it  may  both  assail 
for  fraud  a  prior  conveyance  by  the 
judgment  debtor,  and  pray  that  the 
prior  deed  be  set  aside.  Burch  v. 
Brantley,  20  S.  Car.  503. 

In  case  of  a  judgment  rendered  in  a 
summary  process,  he  need  only  pro- 
duce the  original!  docket  entry  and 
the  execution.    Bull   v,   Rowe,    13   S. 

<^ar-  355. 

In  Louisiana^  the  purchaser  cannot 
maintain  a  petitory  action  to  recover 
the  property,  where  it  has  not  been 
actually  taken  possession  of  by  the 
sheriff  in  making  the  seizure.  Cronan 
V.  Cochran,  27  La.  Ann.  120. 

1.  As  to  the  Georgia  practice  see 
Bledsoe^  v.  Willingham,  62  Ga.  550; 
stated  supra,  this  title,  note  5,  p.  659. 

The  Pennsylvania  act  of  1836  (.B.  P. 
Pennsylvania  Dig.  1885,  p.  768,  §§  143, 
W  seq.)  providing  for  a  proceeding 
before  two  justices  on   three  months' 


notice,  etc.,  is  in  addition  to  the  right 
to  take  peaceable  possession  or  bring 
ejectment.  And  one  who  has  given 
the  notice  and  entered  within  the 
three  months,  without  violence,  but 
without  consent  of  the  former  owner 
who  remained  in  possession,  is  not 
liable  to  him  in  trespass.  Leidy  v. 
Proctor,  97  Pa.  St.  486.  A  person  in 
possession  claiming  under  a  third 
party  is  entitled  to  the  three  months* 
notice.  Com.  v.  McClintock,  13  Phila. 
(Pa.)  326. 

One  purchasing  under  a  levari  fa., 
issued  on  a  judgment  to  enforce  a 
mechanic's  lien,  may  avail  himself  of 
this  provision  of  1836.  Walbridge*s 
Appeal,  95  Pa.  St.  466. 

Under  the  Pennsylvania  act  of  1879 
(B.  P.  Pennsylvania  Dig.  1885,  p.  641, 
\  27),  a  claimant  in  possession  may 
rule  the  purchaser  to  bring  ejectment 
within  ninety  days,  and  on  default 
thereof  may  obtain  judgment  in  bar 
of  further  proceedings.  But  after  the 
rule  is  made  absolute  he  must  proceed 
to  judgment ;  otherwise  the  purchaser 
may  bring  ejectment  after  the  ninety 
days.  Letchford  v.  Dewees,  14  Phila. 
(Pa.)  108. 

A  plaintiff's  prior  mortgage  sale  of 
the  land  would  not  operate  as  an  es- 
toppel, if  the  execution  sale  be  with 
notice  thereof.  Green  v.  Watrous,  17 
S.  &  R.  (Pa.)  393. 

In  Delaware^  the  purchaser  will 
not  be  put  in  possession,  if,  at  the  time 
of  the  sale,  the  title  of  the  execution 
defendant  was  in  dispute,  and  he  was 
out  of  possession.  Wright  v.  Rodney, 
5  I)el.  573. 

In  Kentucky^  the  purchaser  may, 
after  deed  and  on  ten  days'  written 
notice  to  the  defendant,  enter  a  mo- 
tion on  the  docket  judgment,  and  after 
the  hearing  a  writ  of  possession  may 
issue.  Kentucky  Gen.  Stat.  1881,  p. 
429,  ^  9.  An  act  passed  in  1882,  gives 
the  form  of  the  notice.  No  further 
particularity  is  necessary  than  as 
thereby  prescribed.  McGhee  v.  Suth- 
erland, 84  Ky.  198. 

3.  In  Maryland,  this  must  issue 
within  not  less  than   fifteen  nor  more 
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e.  Writ  of  Entry. — Some  statutes  allow  the  purchaser  to  get 
possession  through  a  writ  of  entry.^ 

/  Proof  of  the  Judgment. — By  the  preponderance  of  deci- 
sions,  the  purchaser  must  prove  the  judgment  on  which  the  exe- 
cution issued.*  The  defendant  may  have  believed  the  judgment 
to  be  so  absolutely  void  as  to  justify  his  inattention  to  the  levy 
and  sale.  But  where  the  action  is  against  the  execution  defend- 
ant, it  has,  in  not  a  few  cases,  been  held  that  the  production  of  the 
judgment  may  be  dispensed  with.' 

g.  Defenses. — It  is  a  valid  defense  against  giving  possession 
to  the  purchaser  under  the  sale,  that  the  execution  defendant 
had  no  leviable  interest  in  the  property,*  or  that  he  held  posses- 


than  thirty  dajrs.  Maryland  Pub.  Gen. 
Laws,  1888,  p.  £  138,  ^  fe.  The  writ  may 
issue  although  an  ejectment  suit  involv- 
ing the  title  is  pending  in  a  Federal 
court.  So,  also,  although  the  execution 
defendant's  title  is  an  equitable  one 
only,  provided  he  was  entitled  to  the 
possession.     Deakins    v.    Rex,  60  Md. 

Further,  as  to  the  Maryland  practice, 
see  McMechen  v,  Marman,  8  Gill  &  J. 
(Md.)  57 ;  Dorsey  v. Campbell,  i  Bland 
(Md.)3s6. 

In  Kentucky ^  the  sheriff  "  in  execu- 
tion of  a  Writ  of  habere  facias  posses- 
sionem^ or  writ  of  seisin,  may  break 
open  either  the  outer  or  inner  door  of  a 
dwelling  during  the  davtime."  Ken- 
tucky Gen.  Stat.  i88i,  p. '784,  §  20. 

1.  As  to  some  English  writs  of  entry 
superseded  in  American  practice,  see 
Roscoe's  Ac.  Real  Prop.,  p.  3. 

In  Massachusetts^  the  demandant  can 
maintain  a  real  action  only  on  showing 
a  right  of  entry.  Massachusetts  Pub. 
Stat.  1883,  p.  1018,  ^  3.  Such  right  is 
given  to  the  execution  plaintiff  by  the 
proceedings  in  extent.  Blood  v.  Wood, 
I  Met.  (Mass.)  534. 

On  execution  sale  against  A,  if  the 
legal  title  is  fraudulently  in  B,  and  the 
purchaser  conveys  the  land  to  C,  with- 
out having  taken  possession,  C  cannot, 
in  his  own  name,  maintain  a  writ  of  en- 
try to  recover  possession.  Hunt  v. 
Mann,  T32  Mass.  53. 

Although  A's  general  attachment  of 
land  fraudulently  conveyed  by  the  de- 
fendant to  B,  is  not  valid  against  C, 
who  makes  a  subsequent  special  at- 
tachment, yet  where  the  land  is  sold  on 
an  execution  obtained  by  A,  and  the  pro- 
ceeds are  applied  first  in  satisfaction  of 
his  judgment  and  then  in  satisfaction  of 
C's  with  his  consent,  and  both  judg- 
ments are  fully  satisfied,  the  Massachu- 


setts statute  thereon  is  no  defense  to  a 
writ  of  entry  brought  by  the  purchaser 
to  recover  possession.  Owen  v.  Neveau, 
128  Mass.  437. 

A's  wife  bringing  ^a  libel  for  divorce^ 
attached  his  land,  and  at  the  execution 
sale  became  the  purchaser.  Before  AV 
redemption  year  expired,  he  sold  his  in- 
terest to  B,  who  brought  a  suit  in  equitj 
against  the  wife  to  redeem,  and  ob- 
tained a  decree.  Pending  the  suit, 
the  wife  on  a  decree  for  further  ali- 
mony, levied  an  execution  against  A's 
right  to  redeem,  and  again  became  the 
purchaser.  Held^  that  she  could  not 
maintain  a  writ  -of  entry  against  B, 
leven  though  the  conveyance  to  him 
was  in  fraud  of  creditors.  Sewall  v. 
Sewall,  139  Mass.  157. 

A I  to  objection  not  seasonably  taken 
to  a  levy  on  lots  in  different  counties,, 
etc.,  see*  Bell  v,  Walsh,  130  Mass.  163. 

2.  Carbine  t».  Morris,  93  III.  555; 
Fischer  v,  Eslaman,  68  111.  78;  Hihn  v. 
Peck,  30  Cal.  388;  Lanning  v.  Lon- 
don, 4  Wash.  (U.  S.)  513;  Sharpc  v. 
Roe,  13  Bush  (Ky.)  461;  Etheridge  v. 
Edwards,  i  Swan  (Tenn.)  436;  Gilles- 
pie V.  Badgett,  2  Lea  (Tenn.)  652; 
Criswell  V.  Ragsdale,  18  Tex.  443; 
Den  V.  Despreaux,  12  N.  J.  L.  183; 
Carftsle  v,  Longworth,  5  Ohio  368. 

"  The  consequences  of  asserting  the 
doctrine  that  a  sheriff  by  his  recital 
could  deduce  a  power  to  sell  lands, 
would  be  highly  mischievous.'*  Wil- 
son V,  McVeagh,  3  Yeates  (Pa.)  86. 

3.  Hardin  v.  Cheek,  3  Jones  (N. 
Car.)  135;  64  Am.  Dec.  600;  Do«g- 
lass  V,  Bradford,  3  U.  C.  C.  P.  449;  3 
Greenleaf,  Ev.  (4th  cd.),  §  316;  citing 
Doc  V,  Murlcss,  6  M.  &  S.  110;  Cooper 
V.  Galbraith,  3  Wash.  (U.  S.)  546. 

4.  Cook  V,  Webb,  18  Ala.  810;  Har- 
ris V.  Murray,  38  N.  Y.  574;  86  Am. 
Dec.  368. 
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sion  under  a  title  not  by  the  State  statutes  made  subject  to  exe- 
cution,  being  either  a  merely  equitable  one,*  or  as  tenant  at  will, 
or  by  sufferance,*  or  that  the  whole  property  was  exempt, 
being  a  homestead,  and  the  wife  not  included  in  the  decree  of 
sile  ^  or  that  either  the  judgment  execution  or  proceedings  were 
so  defective  as  to  avoid  the  sale.* 

Ordinarily,  he  cannot  deny  his  own  title  in  order  to  defeat  the 
purchaser's  action  for  possession.*  Otherwise,  as  to '  a  .public 
land  occupant,  who,  since  the  sale,  has  acquired  a  homestead 
under  the  General  Government ;  its  power  over  the  public  domain 
must  not  be  so  interfered  with.® 

A.  Writ  of  Assistance. — A  purchaser  under  a  decree  in 
chancery  may  generally  get  possession  through  a  writ  of  assist- 
ance.'' But,  of  course,  all  the  parties  to  be  affected  by  the  writ, 
as  also  the  subject-matter,  must  be  fully  within  the  jurisdiction 
of  the  court;®  if  there  be  a  stranger  in  adverse  possession  with- 
out collusion  of  any  of  the  parties  the  purchaser  must  resort  to 
some  other  remedy .• 

6.  Batiflcation. — Ordinarily,  the  execution  defendant's  ratifica- 
tion cannot  confirm  a  void  estate.*®  But  on  the  principle  that 
where  one  of  two  innocent  persons  must  suffer,  it  shall  be  he 
who  caused  the  injury;  he  may  become  estopped  to  deny  the 
validity  of  the  sale.**  His  acceptance  of  the  surplus  proceeds  is 
an  irrevocable  confirmation  thereof.** 

1.  Elmore    v.  Harris,   13   Ala.  360;  As  to  this  writ  in  the  Code  practice, 

Bradham  v.  Cox,  11  Ired.   (N.  Car.)  see  People  v.  Doe,  31  Cal.  220. 

456.  8.  Applegarth    v,  Russell,    25    Md. 

a.  Clements  v.  Pearce,  63  Ala.  284;  317;  Gorton    v,    Paine,   18    Fla.   1x7;^ 

Dickinson  v.  Smith,  25  Barb.  (N.  Y.)  Jackson  v.  Warren,  32  111.  331. 

I02.  The    rule    is  applied   in  Arkansas, 

5.  Pardee  v.  Lindley,  31  111.  174 ;  83  where  the  person  in  possession  does 
Am.  Dec.  219;  Hughes  v.  Watt,  26  not  claim  to  hold  by  title  paramount  to 
Ark.  228;  Williams  v.  Young,  17  Cal.  that  of   the  parties    to  the  decree  o{ 

•3.     Compare    Hajnes    v.   Meek,  14  foreclosure.    Bright    t;.    Pennjrait,    ax 

owa  320.  Ark.  130. 

4.  See  infroy  this  title.  Grounds  for  9.  Trammel  v.  Simmons,  8  Ala.  271. 

Vacating,  Otherwise  as  to  party  entering  pen- 

In  Pennsylvania^  parol  evidence  is  dente  lite  under,  or  by  covin  of,  the  de- 
held  inadmissible  to  show  that  an  in-  fendant.  Creighton  v,  Paine,  2  Ala. 
dorsement  on  the^.  fa,  waiving  inqui-  158. 

sition  was  a  forgery.    Zuver  v.  Clark,  Grounds  for  opposing  the  writ  must 

104  Pa.  St.  222.  be  urged  in   apt  time.    Le  Conte  v, 

6.  Gould  V.  Hendrickson,  96  111.  599;  Irwin,  23  S.  Car.  106. 
Turner  v.  First  Nat.  Bank,  78  Ind.  19;  10.  Co.  Litt.  295. 

Wade  v.   Saunders,  70  N.   Car.  277;  11.  Bigelow  on  Estop.  (5th  ed.)  685. 

Stuckey    v.  Crosswell,    12    Rich.  (S.  In   Van   Rensselaer  v.  Kearney,  11 

Car.)  273;  Matney  v.  Graham,  59  Mo.  How.  (U.  S.)  297,  326,  the  court,  by 

190;  Dunlap  V.  Cook,  18  Pa.  St.  4C4;  Nelson,J.,  remarked  that  though  notun- 

Jackson  v,  Graham.  3  Cai.  (N.  Y.)  i§S;  frequently  characterized  as  odious,  the 

McDonald  v.  Badger,  23  Cal.  393;  83  doctrine  "  concludes  the  truth  in  order 

Ann.  Dec.  123.  to  prevent  fraud  and  falsehood,  and  im- 

6.  Montgomery  v.  Whiting,  40  Cal.  poses  silence  on  a  party  only  when  in 
294;  Emerson  v,  Sansome,  41  Cal.  conscience  and  honesty  he  should  not  be 
552.  allowed  to  speak." 

7.  See  Freeman  Ex.  (2d  ed.),  4  37^.  12.  The  doctrine  applies    "as    well 
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XT.  The  PUBGHASEB's  Rei^dies— 1.  Failure  of  Title.— Ordinarily, 
where  the  execution  defendant  had  no  title  divestible  by  regular 
proceedings,  the  plaintiff,  if  purchaser,  can  vacate  the  apparent 
satisfaction  and  get  a  new  execution.*  If  his  title  fails  through 
the  sheriff's  misdoings,  he  can  recover  against  him  in  an  action 
on  the  case.*     And,  this,  though  it  was  the  fault  of  the  deputy.* 

2.  Beconrse  on  the  Plaintiff — In  some  States,  a  stranger  pur- 
chasing  under  void  proceedings,  has  been  allowed  to  recover  from 
the  execution  plaintiff.* 


where  the  proceeds  received  arise  from 
a  sale  by  authority  of  law  as  where 
they  spring  from  the  act  of  the  party." 
Com.  V,  Shuman,  iSPa.  St.  346. 

In  Smith  v.  Warden,  19  Fa.  St.  430, 
the  court,  by  Lewis,  J.,  said:  "The  ap- 
plication of  this  principle  does  not  de- 
pend upon  any  supposed  distinction  be- 
tween a  void  and  a  voidable  sale.  The  re- 
ceipt of  the  money,  with  the  knowledge 
that  the  purchaser  is  paying  it  upon  an 
understanding  that  he  is  purchasing  a 
good  title,  touches  the  conscience,  and 
therefore  binds  the  right  of  the  party 
in  one  case  as  well  as  the  other." 

So  was  held  estopped  an  execution 
defendant  who  received  the  surplus  on 
a  sale  made  upon  a  defective  notice. 
Huffman  v.  Gaines,  47  Ark.  226. 

So  also  one  receiving  a  surplus  of 
the  proceeds  of  an  execution  sale  of 
slaves.  Sittig  v.  Morgan,  5  La.  Ann. 
574.  So  also  upon  a  foreclosure  sale. 
Southard  v.  Perry,  21  Iowa,  488;  89 
Am.  Dec.  587. 

A  trustee  may  be  so  estopped  by  his 
cestuVs  receipt  of  proceeds  of  an  irregu- 
lar sheriff's  sale.  Crowell  r.  Mecon- 
key,  5  Pa.. St.  168.  So  also  a  guardian 
who  received  the  proceeds  of  a  partition 
sale.  Merritt  v.  Home,  5  Ohio  St.  307; 
67  Am.  Dec.  298.  So  also  minors  who 
received  the  proceeds  of  a  guardian's 
irregular  sale.  Deford  v.  Mercer,  24 
Iowa  118. 

See  application  of  the  same  general 
doctrine  to  a  sale  made  by  an  assignee 
in  insolvency  without  full  compliance 
with  the  statute.  Tuite  v.  Stevens,  98 
Mass.  305.  Against  the  heirs  of  a 
widow,  after  she  had  inadvertently 
thrown  her  son  off  his  guard  by  en- 
couraging him  to  purchase,  and  to  ex- 
pend money  upon  certain  devised  land. 
Maple  V.  Kussart,  53  Pa.  St.  348;  91 
Am.  Dec.  2x4.  Against  devisees  in 
case  of  a  sale  of  a  homestead.  John- 
son V,  Cooper,  56  Miss.  608.  Against 
a  widower's  claim  of  curtesy ;  he  hav- 
ing shared  in  the  proceeds  of  a  sale  of 


the  wife's    land    wherein  he  had   not 
joined.    Johnson  v.  Fritz,    44  Pa.  SL 

449- 

1.  So  held,  in  case  of  seizure  of 
exempt  property.  Piper  v.  £lwood,4 
Den.  (N.  Y.)  165.  Also  in  case  of  an 
execution  against  a  fraudulent  vendee. 
Sargent  v,  Sturm,  23  Cal.  359;  83  Am. 
Dec.  Z18.  Also  in  case  of  sale  of  an 
unleviable  right  of  redemption.  Wat- 
son V,  Reissig,  24  111.  281 ;  76  Am.  Dec 
746.  Also  where  the  real  owner  had 
recovered  the  value  in  a  joint  action 
against  plaintiff  and  sheriff.  Adams 
V,  Smith,  5  Cow.  (N.  Y.)  2bo. 

3.  So  where  the  grantee  of  an  equity 
of  redemption,  in  order  to  strengthen 
his  title,  caused  the  equity  to  be  sold  on 
an  execution  which  he  held  against  the 
grantor  became  the  purchaser,  took 
deed,  and  paid  the  sheriff  his  fees  and 
expenses,  but  through  the  sheriffs  fail- 
ure to  post  the  statutory  notices  the  sale 
was  ineffectual,  yet  his  title  valid  inde- 
pendently thereof,  it  was  held  that  he 
could  recover  his  expenses  with  inter- 
est. Sexton  V,  Nevers,  20  Pick.  (Mass.) 
451;  32  Am.  Dec.  225. 

8.  Draper  v.  Arnold,  12  Mass.  449. 

4.  E,  g,^  upon  a,  sale  under  a  judg- 
merit  for  a  foreclosure  deficiency,  void 
for  want  of  notice  to  the  mortgi^r. 
Sch winger  v.  Hickok,  53  N.  Y.  28a 
The  court,  by  Andrews,  J.,  put  the  de- 
cision on  the  ground  of  total  failure  of 
consideration,  quoting  Lord  Mansfield's 
words  in  Moses  v.  Macpherlan,  2  Burr. 
1005,  *'  Undue  advantage  taken  of  a 
party's  situation,"  etc.  But  if  the  max- 
im caveat  emptor  applies,  it  is  not  easy 
to  define  an  "undue"  advantage. 
See  also  the  opinion  of  the  court,  bj 
Catron,  J^  in  the  complicated  case  of 
Henderson  v.  Overton,  2  Yerg.  (Tcnn.) 
394;  24  Am.  Dec.  492. 

In  Louisiana^  a  seizing  creditor  is 
liable  as  warrantor  to  a  purchaser 
evicted  from  the  property  unless  the 
eviction  be  at  the  suit  of  a  creditor  hold- 
ing a  legal  or  judicial  mortgage,  and  the 
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3.  Beconrse  on  the  Defendant.— -In  some  States,  the  purchaser 
getting  no  title,  yet  having  contributed  by  his  payment  to  satisfy 
the  judgment,  is  treated  as  a  trustee,  and  will  not  be  compelled 
to  surrender  until  reimbursed  by  the  defendant.* 

4.  Beconne  on  the  Sheriff. — In  some  States,  to  avoid  circuity  of 
actions,  the  purchaser  may  in  certain  cases,  sue  the  sheriff 
directly.* 

6.  In  Eqnity. — In  case  of  fraud,  and  in  absence  of  adequate 
remedy  at  law,  equity  will  relieve  the  purchaser.^  Equity  will 
also  relieve  against  mistake,  where  there  is  no  adequate  remedy 
at  law  by  amendment  or  otherwise.* 


property  sold  belonged  to  another  than 
him  in  whose  hands  it  was  seized. 
Citizens*  Bank  v.  Freitag,  37  La.  Ann. 
371. 

1.  McLaughlin  v.  Daniel,  8  Dana 
(Ky.)  182;  McLean  v,  Martin,  45  Mo. 
393;  Warner  v.  Helm,  6  111.  220;  Haw- 
kins V.  Miller,  a6  Ind.  173;  Julian  v, 
Beal,  26  Ind.  220;  89  Am.  Dec.  460. 

In  Texas^  the  elaborate  opinion  of  the 
court,  by  Hemphill,  J.,  in  Howard  v. 
North,  5  Tex.  316,  has  been  approved 
in  Johnson  v.  Caldwell,  38  Tex.  218. 

In  North  Carolina^  a  damnified  bona 
Jide  purchaser  may  maintain  an 
action  against  the  execution  defendant 
to  recover  the  sum  paid.  North  Caroli- 
na Code,  1883,  §  468. 

In  lowa^  where  tl>e  sale  has  been  set 
aside  because  the  land  was  a  home- 
stead, a  fact  not  known  to  the  purchaser, 
he  has  no  right  to  have  the  judgment 
assigned  to  him,  although,  under  Iowa 
Code,  §  3090,  he  is  entitled  to  recover 
the  amount  paid  on  his  purchase.  Jones 
-v,  Blumenstein,  77  Iowa  361. 

S.  Under  the  Kentucky  statutes,  the 
execution  purchaser  of  personal  prop- 
erty may  sue  either  upon  the  indemni- 
fying bond,  or  upon  the  sheriff's  offi- 
cial Dond,  if  the  latter  has  failed  to 
take  good  security.  Chisholm  r. 
Oooch,  79  Ky.  468.  The  execution 
purchaser  of  a  chattel  was  held  enti- 
tled to  recover  of  the  sheriff  who  took 
no  indemnifying  bond  and  failed  to 
inform  him  of  the  real  owner's  adverse 
claim.  Harrison  v.  Shanks,  13  Bush 
<  Ky.)  620. 

3.  Sep  EquiTY,  vol.  6,  p.  717. 

A,  an  administrator,  who,  on  B's 
withdrawal  of  B's  senior /f. /a.  against 
C  from  the  sheriff's  hands,  became  the 
purchaser  at  the  sale  under  A's  junior 
/f.yVi.,  which  was  void,  was  held  not  to 
be  entitled  to  maintain  a  bill  in  equity 
against   B,   C    and   the  sheriff  for  the 
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proceeds  of  such  void  sale,  charging 
collusion  and  fraud  in  the  withdrawal. 
Edenfield  v.  McLeod,  66  Ga.  11. 

Where  a  money  recovery  was  had 
in  trover  against  the  execution  pur- 
chaser of  exempt  cattle,  it  was  held 
that  he  had  no  equity  to  insist  that  the 
money  should  be  invested  for  the  bene- 
ficiaries who  were  entitled  to  their  pos- 
session. Harrell  v.  Harrell,  77  Ga. 
130. 

4.  See  EquiTY,.  vol.  6,  p.  717.  See 
also,  infra^  this  title,  The  Deed — Re- 
forming or  Renewing. 

In  Alabama^  where  the  plaintiff 
is  the  purchaser,  his  crediting  the 
amount  of  his  bid  \&^pro  tanto,  a  satis- 
faction of  his  judgment,  and  a 
court  of  equity  will  not  vacate  the  sale 
on  the  ground  that  the  execution  de- 
fendant had  no  title.  Goodbar  v. 
Daniel,  88  Ala.  583. 

In  South  Carolina^  the  plaintiff  pur- 
chasing for  less  than  the  amount  of 
his  execution  may  have  the  price  cred- 
ited thereon,  and  though  not  receiving 
a  deed,  may  set  up  his  equitable  title 
in  an  action  brought  for  the  partition 
of  the  land  in  which  he  is  a  defendant. 
Small  V,  Small,  16  S.  Car.  64. 

In  Pennsylvania^  the  remedy  in 
ejectment  is  considered  adequate. 
Small'?  Appeal  (Pa.  1887),  9  Atl.  Rep. 

337- 

In  Missouri^  where  the  sheriff  de- 
scribed the  northwest  quarter  of  sec- 
tion thirty- five  as  the  "  northeast  quar- 
ter of  section  twenty-five,"  and  the  de- 
fendant surrendered  the  possession  of 
this  land  to  the  purchaser,  who  moved 
thereon  and  made  improvements,  but 
the  defendant  discovering  the  misde- 
scription, regained  possession,  it 
was  held  that  the  purchaser  could 
maintain  an  action  to  recover  the  pur- 
chase money.  McLean  v,  Martin,  45 
Mo.  393.     So,  also,  where  he  had  not 
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6.  Amendment. — In  some  States  the  purchaser  may,  as  if  an 
original  party,  remedy  a  defect  in  his  title  through  an  amend- 
ment of  the  process  or  of  the  record.* 

7.  Subrogation. — Some  statutes  provide  that  the  execution  pur- 
chaser  of  an  invalid  title  maybe  subrogated  to  the  plaintiff's 
rights  against  the  defendant.* 


made  improvements,  but  the  sheriff 
had  paid  over  the  money  to  the  plain- 
tiff. Wilchinsky  v.  Cavender,  72  Mo. 
192. 

1.  In  Maine ^  the  purchaser  may  get 
the  execution  amended;  e.  g.y  ^  cleri- 
cal error,  real  estate  **of"  instead  of 
''situated  in,"  etc.  Caldwell  v.  Blake, 
69  Me.  45a 

So  also,  in  Tennessee^  a  clerical  error 
in  the  teste  and  signature  of  the  vend. 
€xp.  Perkins  v.  Woodfolk,  8  Baxt 
(Tcnn.)  480. 

So  also  in  other  States,  may  the  pur- 
chaser get  an  amendment,  provided 
no  complications  have  arisen  to  neces- 
sitate a  resort  to  equity  to  adjust  any 
intervening  rights  of  third  parties. 
See  Amendment,  vol.  i,  pp.  552, 553. 

2.  In  Louisiana,  as  to  "convention- 
al" and  "legal"  payors,  etc.,  see  Louis- 
iana Rev.  Code,  T889,  p.  400,  $4^159,  et 
seq.  Only  the  original  purchaser  can 
bring  an  action  against  the  recorder 
for  an  erroneous  certificate  of  mort- 
gages.   Morans  v,  Shaw,  23  La.  Ann. 

379- 

In  Indiana^  "if,  upon  the  sale  of 
property,  real  or  personal,  the  title  of 
the  purchaser  is  invalid  as  to  all  or 
any  part  thereof,  by  reason  of  any  de- 
fect in  the  proceedings  or  want  of  ti- 
tle, the  purchaser  may  be  subrogated 
to  the  rights  of  the  creditor  against 
the  debtor,  to  the  extent  of  the  money 
paid  and  applied  to  the  debtor*s  bene- 
fit ;  and  where  the  judgment  is  entered 
satisfied  in  whole  or  in  part,  by  reason 
of  such  sale,  such  purchaser,  upon  no- 
tice to  the  parties  to  the  proceeding, 
and  upon  motion,  may  have  such  satis- 
faction of  the  judgment  vacated  in 
whole  or  in  part  Such  purchaser, 
when  the  proceedings  are  defective,  or 
the  description  of  the  property  sold  is 
imperfect,  shall  also  have  a  lien  to  the 
same  extent  on  the  property  sold  as 
against  all  persons  except  bona  fide 
purchasers  without  notice;  but  this 
section  shall  not  be  construed  to  re- 
quire the  creditor  to  refund  the  pur- 
chase money  by  reason  of  the  invalid- 
ity of  any  such  sale."  Indiana  Rev. 
Stat.  1881,  §  765. 


This  statute  being  remedial,  must  be 
liberally  construed.  Short  r.  Seira, 
93  Ind.  505.  The  Indiana  courts  had 
previously  restricted  subrogation  to 
sureties,  etc.  Richmond  v,  Marston, 
15  Ind.  134— decided  in  i860. 

Though  the  sale  be  void  for  want  of 
notice,  the  deed  gives  color  of  title, 
and  the  purchaser's  grantee  is  entitled 
to  be .  subrogated  to  all  the  rights  of 
the  judgment  creditor.  Ray  v,  Det- 
chon,  79  Ind.  56. 

Such,  also,  is  the  Ohio  statute.  01x9 
Rev.  Stat.  1890,  $4  54^0,  5412. 

Before  this  enactment,  it  has  been 
held  in  a  "Western  Reserve  Cise" 
that  the  purchaser  at  an  administra- 
tor's sale,  assumed  to  be  made  under 
an  order  of  a  Connecticut  probate 
court  and  invalid,  could  not  recover  of 
the  heirs ;  that  when  they  came  into 
equity  to  disincumber  their  title,  tbej 
must  merely  reimburse  the  taxes  paid, 
with  interest  and  expenses.  Nowler 
V.  Coit,  I  Ohio  523 ;  13  Am.  Dec.  640— 
decided  in  1824. 

In  California^  as  to  the  purchaser's 
remedy  hy  notice  and  motion,  see 
California  Code  Civil  Proc.,  §  708. 

In  Iowa,  also,  by  notice  and  motion, 
see  McC  Iain's  Iowa  Code,  1888, 
§  4319;  Miller's  Iowa  Code,  t888. 
§3090. 

In  North  Carolina^  by  action  against 
the  execution  defendant,  see  North 
Carolina  Code,  1883,  §  468. 

In  Alabama:  **When  any  interest 
less  than  the  absolute  title  is  sold,  the 
purchaser  is  subrogated  to  all  the 
rights  of  the  defendant,  and  subject  to 
all  his  disabilities."  Alabama  Code, 
1886,  $  2892.  He  may  impeach  a  deed 
by  the  defendant,  for  fraud,  in  any 
case  where  the  plaintiff  in  execution 
could  have  done  so.  McCoy  v.  Watson, 
51  Ala.  466. 

In  Texasy  where  the  sale  was  invalid 
through  the  sheriff's  misdescription  of 
the  land,  the  purchaser  was  subrogated 
to  the  judgment  lien.  Jones  v.  Smith, 
55  Tex.  383.  Compare  French  p. 
Cfrenet,  57  Tex.  273. 

In  (rfor^fa,  the  purchaser  may  contend 
against  the  debtor's  claim  of  homestead 
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As  a  part  of  the  practice  under  this  principle  the  courts  in  the 
States  recognizing  this  remedy  will  protect  the  purchaser  in  his 
possession  unti^  he  has  been  reimbursed  his  payment.^ 

XYL  Ths  Pubchaseb's  Liabilitiss— 1.  In  General.— Ordinarily, 
the  law  governing  the  liabilities  or  the  exemptions  therefrom  of 
purchasers  in  general,  applies  to  a  sheriff's  vendee.  He  buys* 
subject  to  the  liens  against  the  execution  defendant,  and  with 
whatever  immunities  the  statutes  afford  him.*  He  is  liable  in  re- 
plevin or  trover,  if  the  property  be  personalty  exempt  from  exe- 
cution,* or  the  title  and  right  of  possession  be  in  another  than 
the  execution  defendant.* 


on  the  same  grounds  that  the  execution 
creditor  could  have  urged — e,  g,^  a 
waiver  by  contract  with  him.  Tappan 
V,  Hunt,  74  Ga.  545. 

In  Missouri^  in  Lionberger  v.  Baker, 
88  Mo.  456,  the  court,  by  Black,  J., 
said:  "Where  a  debtor  conveys  his 
land  in  fraud  of  creditors,  the  creditor 
may  institute  his  suit  to  set  aside  the 
fraudulent  deed  and  subject  the  land  to 
the  payment  of  the  debt  by  thus  first 
ascertaining  the  interest  of  the  debtor 
therein,  or  he  may  sell  the  land  under 
execution  before  ascertainment  of  the 
debtor's  interest,  and  then  set  aside  the 
fraudulent  deed.  The  purchaser  at  the 
execution  sale  will  occupy  the  same 
position  as  if  he  were  the  creditor.  It 
is  to  be  regretted  that  the  former  course 
is  nof  more  frequently  pursued;  there- 
by avoiding  the  sacrifice  of  property 
and  the  speculation  attending  such 
execution  sales,  of  which  this  case  is  no 
exception;  but  the  right  of  the  creditor 
to  pursue  either  course  is  well  estab- 
lished in  this  State.''  Compare  Morgan 
V.  Bouse,  53  Mo.  219;  Ryland  v.  Cal- 
lison,  54  Mo.  513;  Rinehart  v.  Lang, 
95   Mo.  396. 

In  Illinois^  the  maxim  caveat  emptor 
has  been  applied  against  subrogation, 
save  in  favor  of  sureties,  guarantors, 
insurer's  and  junior  lienholders  com- 
pelled in  self- protection  to  remove  a 
senior  lien.  Bishop  v.  O'Conner,  69 
111.  431.  Compare  the  case  of  an  equi- 
table assignee,  Smith  v,  Dinsmoor,  119 
III.  665.  Also  a  case  defining  a  mere 
volunteer.  Suppiger  v,  Garrels,  30  111. 
App.  635. 

1.  In  Louisiana^  see  Davis  v,  Gaines, 
104  U.  S.  406,  one  V  of  the  cases  in  the 
famous  "Myra  Clark  litigation." 

In  Mississippi^  a  recovery  in  eject- 
ment against  a  purchaser  has  been  en- 
joined until  he  be  reimbursed  his  pur- 
chase-money. McGee  v.  Wallace,  57 
Miss.  638;  34  Am.  Rep.  484. 
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So,  also,  in  Alabama  is  one  precluded 
from  asserting  his  legal  title  to  the 
prejudice  of  an  innocent  purchaser. 
Robertson  v,  Bradford,  73  Ala.  1 16. 

As  to  the  like  South  Carolina  rule 
thereon,  see  Cathcart  v.  Sugenheimer^ 
18  S.  Car.  123. 

In  New  Jersey^  the  court,  in  order- 
ing a  reconveyance,  will  allow  a  fair  com- 
pensation  for  the  purchaser's  time, 
trouble  and  expenses.  Combs  v» 
Little,  4  N.  J.  Eq.  310;  40  Am.  Dec. 
307. 

3.  See  Judicial  Sales,  vol.  13,  p. 
233. 

8.  E. g.^  in  California:  "No  one, 
merely  by  reason  of  having  acquired 
an  estate  subject  to  a  covenant  running 
with  the  land,  is  liable  for  a  breach  of 
the  covenant  before  he  acquired  the  es- 
tate, or  after  he  has  parted  with  it."" 
California  Civil  Code,  ^885,  §  1466. 

In  Rhode  Island^  the  purchaser's 
failure  to  hear  the  terms  of  sale,  or  his 
ignorance  of  the  law  as  to  his  buying 
only  the  defendant's  interest,  will  not 
relieve  him  from  liability.  Upham  v^ 
Hamill,  11  R.  I.  565;  23  Am.  Rep. 
525. 

4.  Johnson  v,  Babcock,  8  AUea 
(Mass.)  583;  Buckley  v.  Wheeler,  53 
Mich.  1. 

6.  Coombs  V,  Gorden,  59  Me.  iii; 
BufTum  V,  Deane,  8  Cush.  (Mass.)  41. 

In  Pennsylvania.^  tender  bv  a  lease- 
holder or  other  third  party  of  debt,  in- 
terest and  costs,  with  demand  for  as- 
signment of  the  writ,  does  not  affect  the 
purchaser,  if  the  plaintiff  refused  it. 
Forest  Oil  Co.'s  Appeal,  118  Pa.  St.  138. 

The  purchaser  is  not  liable  in  cove- 
nant for  the  ground  rent  becoming  due 
after  the  sale,  and  before  acknowledg- 
ment of  the  deed.  Thomas  v.  Connell, 
I  Pa.  L.J.  319. 

As  to  the  purchaser's  liability  to  ac- 
count for  mortgaged  property  sold,  see 
Milmine  v,  Bass,  29  Fed.  Rep.  632. 
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2.  As  Trustee. — He  may,  by  written  or  oral  agreement,  have 
rendered  himself  liable  as  a  trustee  of  the  execution  plaintiff,*  or 
of  the  defendant.* 

3.  Covin  and  Fraud. — By  the  preponderance  of  decisions,  the 
title'  obtained  through  the  purchaser's  trickery  and  fraud  is, 
while  in  his  hands,  resistible  both  at  law  and  in  equity.* 


\^  9.  bona  fide  purchaser  he  may  avail 
himself  of  the  rule  of  trover  exempting 
one  from  surrender  until  demand.  Row- 
ley V,  Brown,  i8  Hun  (N.  Y.)  456.  ^ 

A  mala  fide  purchaser  is  liable  for 
the  revenues  of  the  property  while  in 
his  possession.  And  he  is  not  .entitled 
to  a  tender  of  the  price  before  suit  to 
recover  the  property,  Germaine  v. 
Mallerich,  31  La.  Ann.  37 j. 

As  to  replevin  in  such  case  under 
the  Upper  Canada  Insolvent  act  of  1S69, 
see  Burke  v.  McWhlrter,  35  U.  C. 
Q.   B.  I. 

As  to  the  English  practice,  see  Shaw 
V.  Tunbridge,  2  W.  Bl.  (2d  ed.)  1064, 
note. 

As  to  attachment  by  the  owner,  see 
^Sanborn  v.  Kittredge,  20  Vt.  632 ;  i 
Am.  Rep.  58. 

In  Illinois ^  the  purchaser  is  charge- 
able with  notice  of  the  value  of  the 
property  and  of  its  situation,  and  of  the 
legal  rules  bearing  upon  the  transac- 
tion.    Morris  v.  Robey,  73  111.  462. 

In  C<?««cc/«V«/,  while  the  money  paid 
by  A,  the  purchaser,  for  a  horse  mort- 
gaged in  another  State,  was  in  the  sher- 
iflTs  hands,  it  was  held  that  A  could  re- 
cover of  the  sheriff  in  an  action  for 
money  had  and  received.  Bartholomew 
V,  Warner,  32  Conn.  98;  85  Am.  Dec. 

1.  If  he  bids  under  an  agreement 
with  A,  the  plaintiff,  that  the  purchase 
shall  be  for  A,  he  holds  the  title  in 
trust  for  A,  though  the  deed  be  made 
in  his  own  name.  Byrnes  v,  Morris,  53 
Tex.  213. 

2.  In  absence  of  fraud  on  creditors, 
the  courts  will  enforce  one's  agree- 
ment with  the  execution  defendant  to 
bid  off  and  hold  the  land  for  him 
under  the  sheriffs  deed  until  repaid 
the  purchase  money.  Peebles  v.  Pate, 
90  N.  Car.  348. 

Where  A  had  become  involved  in 
certain  domestic  and  financial  embar- 
rassments, and  arranged  with  his 
cousin  B  that  certain  property  going 
under  execution  be  bid  off  by  B  and 
held  for  A  till  A  could  get  Extricated, 
the  court  enforced  the  trust  in  a  suit 
brought  after  a  lapse  of  fifteen  years. 


Williams  v.  Williams,  8  Bush  (K7,) 
241. 

The  court  will  recognize  the  correla- 
tive obligation  of  the  defendant  to 
repay  such  trustee.  Cook  v.  Cook,  69 
Pa.  St.  443. 

8.  In  an  ejectment  suit.  Abbey  f. 
Dewey,  25  Pa.  St.  416,  the  court,  by 
Black,  J.,  said :  "  A  purchaser  at  sher- 
iffs sale  who  practices  any  deceit  or 
imposture,  or  who  is  guilty  of  anj 
trick  or  device,  the  object  of  which  is 
to  get  the  property  at  an  undervalue, 
thereby  renders  the  title  so  acquired 
utterly  void  and  worthless  in  hb 
hands.  But  it  must  be  shown  also 
that  he  did  actually  get  it  for  less  than 
it  was  worth,  or  less  than  what  it  would 
have  sold  for  at  a  fair  sale."  His  title 
might  be  defeated  on  a  subsequent 
sale  under  another's  execution.  But 
an  agreement  not  to  bid  is  not  pre- 
sumptively fraudulent.  Barton  r. 
Hunter,  loi  Pa.  St,  406. 

So,  also,  as  to  one's  combi;iation 
with  bystanders  to  prevent  competi- 
tion. Flemming  v.  Hutchinson,  36 
Iowa  523. 

Collusion  with  the  sheriff  would 
render  the  sale  absolutely  void ;  but  if 
the  plaintiff  himself  alone  suppress 
notice,  etc.,  and  become  the  purchaser, 
his  title  is  good  until  'set  aside  in 
equity.  The  act  of  his  attornej,  id 
placing  a  senior  execution  in  the 
sheriffs  hands  on  the  eve  of  a  sale  ad- 
vertised under  junior  ones,  thus  having 
the  sale  by  virtue  of  all,  in  order  to 
render  a  second  sale  unnecessary,  has 
been  held  not  to  be  improper.  Burton 
ZK  Spiers,  92  N.  Car.  503. 

An  agreement  of  parties  that  onlj 
one  persbn  shall  bid  is  not  necessarily 
adjudged  to  be  covinous,  though  tend- 
ing prejudicially  against  strangers  or 
other  creditors.  Where  the  equity  of 
redemption  of  property  of  a  corpo- 
ration was  levied  on,  and  under  agree- 
ment bid  in  by  A  as  trustee  for  the 
plaintiff  creditors  at  a  stated  price, 
nothing  to  be  paid  except  the  costs, 
the  defendant  to  have  a  specified  time 
to  redeem,  it  was  held  that  other 
creditors  could  not  maintain  a  bill  in 
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4.  Hon-payment. — Ordinarily,  a  purchaser  failing^  to  complete 
the  sale,  becomes  liable  to  the  sheriff  for  the  deficiency  upon  a 
resale.^  In  some  States,  the  purchaser's  liability  for  non-pay- 
ment  is  defined  by  statute.* 

A  purchaser  who  has  not  offered  to  comply  with  his  bid 
acquires  no  interest  in  the  property  or  right  of  proceeding* in 
regard  thereto.* 


equity  against  A  to  compel  pay- 
ment of  the  bid.  Cureton  v.  Wright, 
73Ga.8. 

1.  See  supray  this  title,  Resale; 
Sheriff* s  Action  for  IMiciency. 

8.  In  lawa^  if  he  fails  to  pay,  "  the 
plaintiff  or  his  attorney,  may  elect  to 
proceed  against  him  for  the  amount; 
otherwise  the  sheriff  may  treat  the  sale 
as  a  nullity  and  resell."  McClain^s 
Iowa  Stat.  i888,  §  3089;  Miller's  Iowa 
Stat.,§  4318;  Swortzell  v.  Martin,  16 
Iowa  519. 

Under  the  Kansas  Code  (not  requiring 
joinder  of  the  person  for  whose  benefit 
the  action  is  prosecuted),  the  sheriff 
may  recover  of  the  purchaser  refusing 
to  pay  the  amount  bid ;  and  this,  though 
the  execution  be  returned  and  the  notice 
of  sale  defective,  provided  the  execution 
debtor  and  creditor  have  a])proved  the 
sale.     Walker  v.  Braden,  34  Kan.  660. 

In  Indiana^  he  is  *'  liable,  on  motion 
to  be  made  by  the  sheriff  or  the  execu- 
tion plaintiff  or  defendant,  in  the  proper 
court,  five  days'  notice  being  given,  to 
a  j^udgment  for  the  amount  of  the  pur- 
chase money,  and  damages  not  exceed- 
ing ten  per  cent,  and  interest,  with 
costs;  and  no  stay  of  execution  shall  be 
allowed  upon  the  iudgment."  Indiana 
Rev.  Stat.,  1881,  §760. 

After  the  sheriff's  deed,  payment  will 
be  presumed.  MeikeL-p.  ^feikel,  119 
Ind.  421. 

In  Missouri,  the  sheriff  may  recover 
the  resale  deficiency  by  motion.  Mis- 
souri Rev.  Stat.  1889,  §  4946. 

Where  A,  on  the  morning  following 
his  purchase,  informed  the  sheriff  that 
he  bought  as  the  agent  of  B,  and  the 
sheriff  entered  B's  name  on  the  sale- 
book  as  purchaser,  with  a  memorandum 
of  the  facts,  it  was  held  that  this  com- 
pleted the  contract  of  sale,  and  A  was 
liable  for  the  purchase  money.  Gray 
V.  Case,  51  Mo.  463. 

A  purchased  land  by  the  execution 
defendant  held  under  a  bond  for  title 
from  B,  but  for  which  he  had  not  paid. 
C  under  an  agreement  with  A  to  pay 
the  sheriff  A's  bid,    paid  the  purchase 
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money  to  B,  and  obtained  the  legal 
title,  but  refused  to  pay  the  sheriff,  and 
judgment  was  obtained  against  A  for 
the  amount  of  his  bid.  Held,  that  A, 
on  paying  the  amount  paid  by  C  to  B, 
was  entitled  to  be  decreed  investiture  of 
the  legal  title.  Bibb  r.  Means,  61  Mo. 
284. 

In  Georgia,  on  the  purchaser's  de- 
fault, a  conveyance  to  another  by 
transfer  of  his  bid  several  days  after- 
wards without  readvertisement,  passes 
the  title.  Williams  v.  Barlow,  49  Ga. 
530. 

In  Illinois,  a  purchaser  who  refuses 
to  complete  the  sale  is  not  liable  for 
the  loss  on  a  resale  unless  he  had  no- 
tice of  the  resale,  and  that  he  would  be 
held  liable.  Maulding  v.  Steele,  105 
111.  644. 

In  North  Carolina,  in  absence  of 
any  order  from  the  Court,  the  sheriff 
may  refuse  to  credit  on  the  execution 
a  bid  made  by  the  execution  creditor 
in  lieu  of  cash.  Isler  v,  Andrews,  66 
N.  Car.  552. 

If,  on  the  purchaser's  default,  the 
sheriff  does  not  elect  to  rescind,  he 
may,  on  tender  of  deed,  and  even  be- 
fore making  the  return,  maintain  an 
action  for  the  amount  of  the  bid. 
McKee  v.  Lineberger,  69  N.  Car. 
217. 

In  Kentucky,  the  sheriff  may  sell  on 
credit,  on  the  purchaser's  giving  bond 
as  prescribed  in  Kentucky  Stat.  1881, 
^  424,  art!  10,  §  I. 

If,  after  payment  of  the  bid,  a  return 
l>as  been  recorded  by  the  clerk,  the 
sheriff  has  no  power  to  withdraw  the 
sale  bond  and  accept  others  in  lieu 
thereof.  Such  bonds  cannot  support 
an  execution.  Spradlin  v.  Pieratt,  12 
Bush  (Ky.)  496. 

S.  Askew  V.  Ebbarts,  22  Cal.  263; 
Leach  v.  Koenig,  ^^  Mo.  451 ;  Har- 
desty  f.  Wilson,  2  Gill  (Md.)  481 ;  41 
AmJ  Dec.  439. 

In  Mississippi^  the  sheriff  is  not 
bound  to  make  a  deed  until  the  whole 
purchase  money  is  paid.  Davis  v. 
Pryor,  6  Smed.  &  M.  (Miss.)  114. 
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XVH  Vacating  Sales — 1.  By  Motion  to  Quash— ^7.  When  to 
BE  Made. — The  court  that  issued  the  writ  may,  on  motion 
seasonably  made,  set  aside  a  sale  thereunder  for  any  essential 
irregularity  therein  or  in  the  sheriff's  proceedings  in  execution 
thereof.*  Ordinarily  the  mption  comes  too  late  if  made  after 
the  redemption  period  has  expired.* 

d.  By  Whom  Made. — The  motion  must  be  made  by  some 
person  injuriously  affected,  whether  the  plaintiff,  the  defendant, 
nis  wife,  his  assignee,  the  purchaser,  a  junior  lienhplder,  a  real 
owner  or  a  wronged  bidder.* 


1.  In  Kentucky^  "  sales  made  under 
execution  hy  fraud,  covin,  or  collusion, 
may  be  set  aside  on  motion  of  any 
person  aggrieved,  or  by  petition  in 
equity.  If  by  motion,  it  must  be 
within  one  vear  of  the  sale."  Kentucky 
Gen.  Stat.,  p.  c8i,  §  i. 

A  court  of  Taw  is  the  tribunal  to  set 
aside  an  execution  sale.  Cassiday  v, 
McDaniel,  8  B.  Men.  (Ky.)  519.  In 
equity  the  remedy  is  by  appeal  to  the 
court  in  which  decree  was  made. 
Brown  v.  Frost,  10  Paige  (N.  Y.)  243. 

In  New  I'ork,  rights  acquired  under 
a  levy  partly  made  may  be  divested  by 
the  action  of  the  court  in  setting  aside 
the  judgment  and  execution  and 
whether  upon  motion  to  strike  out  or 
upon  appeal.  May  v.  Cooper,  24  Hun 
(N.Y.)7. 

In  Missouri^  the  court  can  set  aside 
the  sale  on  the  return  day  when,  by  an 
oversight  of  the  officer,  it  has  resulted 
injuriously.    McKee  v*  Logan,  82  Mo. 

524- 

In  Dakota^  judgment  on  a  motion  to 
set  aside  is  not  a  nnal  order,  or  appeal- 
able ;  until  the  order  of  confirmation,' 
the  legality  of  the  sale,  is  controverti- 
ble. Bond  V.  Charleen,  i  Dak.  Ter. 
224. 

In  Kansas,  before  confirmation  of 
the  sale,  a  motion  may  be*  entertained 
to  set  aside  the  judgment  for  want  of 
service  of  summons.  Johnson  v.  Lind- 
say, 27  Kan.  514. 

3.  Love  i\  Cherry,  24  Iowa,  210; 
Raymond  x*.  Holborn,  23  Wis.  57 ;  99 
Am.  Dec.  105 ;  Fahinger  v.  Fahinger, 
14  Phila.  (Pa.)  622.  As  to  estoppel  by 
acquiescence  and  delay,  see  Judicial 
Sales,  vol.  12,  p.  237. 

In  Illinois^  on  reversal,  the  sale  may 
be  vacated  on  motion,  even  after  the 
year  to  redeem  has  expired,  provided 
the  deed  has  not  been  executed,  and 
the  execution  defendant  be  still  in 
possession.  Hays  v.  Cassell,  70  III. 
669. 
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So,  also,  in  Alabama.  Abercrombie 
V,  Connor,  10  Ala.  293.  In  Cowan  r. 
Sapp,  81  Ala.  526,  the  court  by  Clop- 
ton,  t.,  said  :  **.Ordinarily,  proceedings 
should  be  instituted  before  the  par- 
chaser  obtains  possession,  or  improve- 
ments are  made,  or  third  parties  have 
acquired  rights,  or  anv  change  in  the 
situation  of  the  parties  rendering  it 
difficult  to  put  the  purchaser  in  statu 
quo,  ...  In  all  cases,  reasonable 
promptness,  diligence  and  good  faith 
will  be  exacted  to  be  determined  on 
the  particular  circumstances  of  each 
case — whether  they  are  such  as  to 
have  induced  inaction,  or  ought  to  have 
quickened  vigilance."  Compare  Adtr- 
holt  V,  Henry,  82  Ala.  541. 

In  Wisconsin^  a  delay  of  twentj 
months  after  the  sale,  without  excuse, 
is,  on  appeal,  ground  for  reversing  the 
order  granting  the  motion  to  set  aside. 
Foster  v.  Hall,  44  Wis.  568. 

8.  Galbreath  z\  Drought,  29  Kan. 
711;  Harrison  v.  Andrews,  18  Kan. 
S35 ;  Cravens  v,  Wilson,  48  Tex,  w, 
'Smith  t'.  Fletcher.  (Ark.  1889),  11  5. 
W.  Rep.  824;  Beckwith  v.  King's 
Mountain  Min.  Co.,  87  N.  Car.  155. 

In  New  Tork^  so,  also,  was  sustained 
in  foreclosure,  after  a  sale  ill  timed 
and  whereat  the  sheriff  used  a  dia- 
gram erroneously  locating  buildings, 
a  motion  by  a  creditor  of  the  mort- 
gagor. Gould  T'.  Mortimer,  26  How. 
Pr.  (N.  Y.)  167.  Also  one  by  a  junior 
judgment  creditor  without  notice  of  a 
foreclosure  sale  that  had  been  naade 
at  an  inadequate  price.  American  Ins. 
Co.  V,  OalEley,  9  Paige  (N.  Y.)  259. 

So  also  was  sustained  a  motion  bj 
one  whose  bid  the  officer  fraudulent]/ 
refused  to  recognize.  U.  S.  v.  Vestal, 
4  Hughes  (U.  S.)  467. 

The  defendant  cannot  maintain  the 
motion  after  his  assignment  in  bank- 
ruptcy. Laird  v.  Laird,  4  Pa.  L.  J. 
474 ;  Gridley  v,  Duncan,  8  Smed.  &  M. 
(Miss.)  456.  ^ 
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c.  Notice. — Rules  of   court    usually  require  that  all  parties 
directly  interested  be  notified  of  the  motion  and  permitted  to  be 


It  has  been  held  that  one  claiming 
adversely  to  the  defendant  should  not 
be  heard  to  object  to  the  sale.  Glas- 
sell  V.  Wilson,  4  Wash.  ( U.  S.)  59 ;  Mc- 
Laughlin V,  Bradford,  82  Ala.  431 ; 
Bachle  v,  Webb,  11  Neb.  423.  So  also 
a  mere  mortgagee  must  contest  other- 
wise. Frink  v,  Morrison,  13  Abb.  Pr. 
(N.  Y.)  80. 

In  Georgia^  if  a  partner's  individual 
property  be  levied  upon  for  a  firm 
debt,  he  may  alone,  by  affidavit  and 
certiorari^  contest  the  legality  of  the 
proceeding.  Smith  v,  Bryan,  ,60  Ga. 
628. 

In  Kansas,  where,  before  the  sale, 
the  wife  of  the  execution  defendant 
.  had  claimed  the  property  as  a  home^ 
stead,  but  received  none  of  the  pur- 
chase money,  it  was  set  aside  after  it 
had  been,  on  his  motion,  confirmed; 
but  this,  without  taxing^  any  costs 
against  him.  Adams  v,  Devalley,  40 
Kan.  486.  And  the  plain tlCF  was  re- 
quired to  pay  the  costs  accruing  since 
issuance  of  execution,  the  sale  being 
set  aside  as  contrary  to  statute  upon 
his  motion.  Jenkins  v.  Green,  24  ICan. 
493-  Wherein  the  motion  does  not 
operate  as  a  waiver,  see  De  Jarnette  v. 
Vemer  (Kan.),  19  Pac.  256. 

In  Texas  the  defendant's  children,  to 
whom  he  had  assigned  his  interest 
after  the  judgment,  being  interested 
in  any  surplus,  may  have  the  sale  set 
aside  for  fraud  or  irregularity.  Flan- 
agan V,  Pearson,  50  Tex.  383. 

A  defendant's  vendee  cannot  have 
the  sale  set  aside  as  to  himself  and 
affirmed  in  part.  Puterbaugh  v.  Moss 
(111.  1887),  II  N.  E.  Rep.  197. 

In  J^ouisiana^  the  decision  of  a  mo- 
tion for  injunction  and  to  set  aside  the 
sale,  rests  in  the  discretion  of  the  court, 
and  is  not  conclusive  on  the  ultimate 
rights  of  the  parties.  Drouet  v,  La- 
croix,  28  La.  Ann.  126.  The  party 
moving  must  have  used  due  diligence 
to  prevent  the  injury.  Jouet  r.  Morti- 
mer, 29  La.  Ann.  206. 

In  Pennsylvania^  after  the  sheriff's 
deed  has  t>een  acknowledged  the  sale 
will  not  be  set  aside  for  mere  inade- 
quacv  of  Jirice.  Cooper  x\  Wilson,  96 
Pa.  St.  409.  But  compare  Shakespear 
t'.  Fisher,  11  Phila.  (Pa.)  251,  where  the 
application  was  entertained  though 
the  deed  had  been  acknowledged  but 
not  recorded. 
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After  delivery  of  the  deed  and  pos- 
session taken  thereunder,  one  alleging 
fraud  cannot  have  a  rule  to  show  cause; 
the  title  can  only  be  divested  in  eject- 
ment or  by  bill  in  equity.  Evans  v, 
Maury,  112  Pa.  St.  300. 

After  the  sale,  the  plaintiff  cannot 
countermand  it,  because  of  irregulari- 
ties in  it  or  in  the  original  attach- 
ment. Thomas  v,  Bogert,  33  Hun  (N. 
Y.)  II. 

In  Indiana,  the  sale  will  be  set  aside 
for  fraud  and  gross  inadequacy  of 
price,  even  after  the  year  allowed  for 
redemption,  the  execution  defendant 
being  ignorant  of  essential  facts,  aiid  . 
the  purchaser  knowing  this  and  not 
seasonably  putting  him  on  his  guard. 
Fletcher  v.  McGill,  no  Ind.  395. 

In  Kentucky,  a  sale  made  four  years 
after  a  judgment  entry  foreclosing  a 
lien  was  held  not  to  import  such 
laches  as  would  destroy  the  lien,  there 
having  been  an  order  for  tiling  away, 
"subject  to  being  redocketed,"  etc. 
Pittman  v,  Wakefield  (Ky.  1890),  13 
S.  W.  Rep.  525.  Compare  Black  v. 
Steele  (Ky.  1887),  6  S.  W.  Rep.  23. 

Ordinarily,  the  application  is  con- 
sidered as  addressed  to  the  power  of 
the  court  to  correct  its  own  records. 
After  the  property  has  been  success- 
fully replevied  by  the  real  owner,  the 
execution  plaintiff  may  have  the  levy, 
sale  and  satisfaction  vacated  and  a  new 
execution  awarded.  Zeigler  v.  Mc- 
Cormick,  13  Neb.  25.  But  compare 
Thomas  v.  Bogert,  33  Hun  (N.  Y.) 
II. 

On  application  for  inadequacy  of 
price  the  affidavit  must  state  the  value 
and  the  price ;  an  averment  that  the 
lands  "  sold  for  greatly  less  than  their 
value"  is  insufficient.  Holly  v.  Bass, 
68  Ala.  206. 

A  caused  a  levy  to  be  made  on  prop- 
erty of  B  then  worth  but  little  more 
than  the  amount  of  A's  judgment 
(which  was  about  $800,  including 
costs).  C  became  the  purchaser  at  I300. 
On  increase  of  the  value  to  nearly 
|i,6oo,  A  and  C  moved  to  be  allowed 
to  increase  C's  bid  to  the  amount  of 
the  judgment,  and  to  have  the  sale 
confirmed.  B,  who  before  this  had 
tendered  the  amount,  now  moved  to 
set  aside  the  sale.  Held,  that  his 
motion  came  too  late.  McGeorge  v, 
Sease,  32  Kan.  387. 
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heard.*  The  motion  should  be  accompanied  by  a  tender  of 
whatever  fruits  of  the  sale  have  been  received.*  In  some  States 
the  statutes  prescribe  the  proceedings  upon  such  motion.* 

2.  By  Suit  to  Set  Aside— ^z.  Jurisdiction.— Where  the  ground 
for  annulling  the  sale  is  any  matter  not  apparent  from  the  record, 
and  the  circumstances  admit  no  speedy  and  adequate  remedy  at 
law,  the  proper  method  is  by  suit  in  equity.* 


1.  This  includes  the  plaintiff.-  Good 
V.  CoombSf  28  Tex.  34.  Also  the  de- 
fendant. Chambers  v.  Hays,  6  B.  Mon. 
(Ky.)  115.  Also  the  purchaser.  Wilkie 
V,  Ingham  Co.  Circuit  Judge,  52  Mich. 
641.  Compare  Baker  v.  Hall,  29  Kan. 
617. 

If  the  purchaser  be  out  of  the  State, 
the  ordinary  practice  in  constructive 
service  of  notice  is  proper.  Eckstein  v. 
Calderwood,  34  Cal.  658;  Lyster  v. 
Brewer,  13  Iowa  461.  In  case  of  two 
defendants,  one  must  have  notice  of  the 
other's  motion  to  vacate.  Stark  r. 
Mitchel,  2  A.  K.  Marsh.  (Ky.)  16; 
Beach  v.  Dennis,  47  Ala.  262. 

The  sheriff  need  not  be  notified  un- 
less directly  interested.  McKee  v.  Lo- 
gan, 82  Mo.  524;  Mobile  Cotton  Press, 
etc.,  Co.  V,  Moore,  9  Port.  (Ala.)  579. 

See,  also,  Judicial  Sales,  vol.  12, 

P-  239- 

a.  Johnson  v,  Caldwell,  38  Tex.  217. 

In  Louisiana^Kn  execution  defendant 
who  seeks  to  vacate  a  sale  made  to  an 
innocent  stranger,  must  tender  the  con- 
sideration paid.  Tarleton  v,  Kennedy, 
21  La.  Ann.  500.  Otherwise,  where 
he  seeks  to  restrain  the  sheriff  and  a 
pretended  purchaser  from  consummat- 
ing the  sale.  Drouet  v.  Lacroix,  28  La. 
Ann.  126. 

S.  In  Pennsylvania^  on  affidavit  of  ir- 
regularity, the  court  may  set  aside  a  sale 
of  personal  property,  auer  directing  an 
issue  for  trial  of  questions  of  fact  when- 
ever the  circumstances  require,  and  or- 
der meanwhile  a  sale  of  all  perishable 
property.  B.  P.  Dig.  Law,  Pennsyl- 
vania, 1885,  p.  750,  §  55. 

In  Massachusetts,  if  the  levy  proves 
to  be  invalid,  the  creditor  may  have  a 
sci.fa,  for  a  new  execution.  Massachu- 
setts Pub.  Stat,  1882,  p.  1015,  §  53. 

In  Vermont y  where  the  title  after  the 
extent  on  real  estate  is  rendered  doubt- 
ful, owing  to  some  irregularity,  the 
court  may,  on  petition  of  either  party, 
vacate  the  extent.  **  and  issue  execution 
anew;  but  no  such  petition  shall  be 
sustained  unless  the  same,  with  a  cerli- 
fied  cop3'  of  the  judgment,   execution 


and  extent,  is  filed  in  such  court  within 
two  years  from  the  time  such  extent 
was  'returned,  and  notice  thereof 
given  to  the  adverse  party."  Vermont 
Rev.  Laws,  1880,  §  1596."^ 

As  to  necessity  of  notice  within 
two  years  to  prevent  the  statute  from 
running,see  opinions  in  Phelps  v.  Laird, 
51  Vt.  285.  The  remedy  does  not  apply 
to  avoid  levy;  e,  g,,  where  the  execu- 
tion has  not  been  recorded  in  the  town 
clerk's  office  or  returned  within  sixty 
days.     Parker  v.  Parker,  54  Vt.  341. 

In  Kentucky,  the  purchaser  may,  be- 
fore redemption,  docket  a  motion  for 
possession,  and  if,  on  trial,  it  appears 
that  the  defendant  had  no  title  to  the 
land,  **  the  court  shall  have  power  to 
set  aside  and  quash  the  return  of  the 
officer,  as  if  no  sale  had  been  made.** 
Kentucky  Gen.  Stat.  1887,  p.  566,  §  10. 
And  this,  too,  when  the  plaintiff  was  the 
purchaser.  Bent  v.  Maupin,  86  Kv. 
271. 

In  Iowa,  a  sale  assumed  to  be  under 
a  second  execution  before  a  return  of 
the  first,  will  be  set  aside;  the  /ofi« 
Code,  §  3025,  allowing  but  one  to  exist 
at  the  same  time.  Merritt  v.  Grovcr, 
57  Iowa  493. 

4.  In  Day  r.  Graham,  6  111.  435,  the 
court,  by  Scates,  J.,  said :  **  Where 
the  plaintiff  in  the  execution  is  the 
purchaser,  and  before  he  conveys  lo 
another,  the  court  would  set  aside  the 
sale  upon  a  motion.  But  after  he 
conveys  to  a  third  person,  who  becomes 
a  purchaser,  the  court  will  not  deter- 
mine in  this  summary  way  questions 
which  may  affect  the  rights  of  others 
not  before  the  court,  and  without  op- 
portunity of  explaining  away  those 
circumstances  which  might  destroy  his 
title.  Although  the  purchaser  here 
was  the  attorney,  and  will  be  charge- 
able with  notice  of  all  irregularities, 
if  any,  yet  he  is  a  third  person,  and 
did  not  purchase  as  an  attorn er>  but 
in  his  own  right."  This  decision  was 
approved  in  Jenkins  v.  Merriweather, 
109  111.  647. 

The  remedy  is  in  equity  where  one 
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In  cases  of  fraud,  accident  or  mistake,  the  remedies  at  law  and 
in  equity  are  concurrent.^ 

b.  Laches. — Under  the  maxim  of  public  policy  that  the  law 
favors  the  vigilant,  the  party  damnified  by  the  sale  must  not  so 
delay  to  aissert  his  rights  as  to  import  acquiescence,  and  render 
its  annulment  an  injustice  to  innocent  third  parties.* 

c.  Parties. — Ordinarily,  all  persons  having  any  legal  or  bene- 
ficial interest  in  the  sale  of  property  should  be  made  parties 
plaintiff  or  defendant.* 


seeks  to  have  the  sale  set  aside  on 
the  ground  that  the  purchaser  agreed 
to  convey  to  him.  Hauslihg  t'.  Haus- 
man,  73  Cal.  276.  Or  on  the  ground  of 
inadequacy  of  price,  not  by  cross-com- 
plaint in  ejectment  three  years  after- 
wards.   Vigoureux  r.  Murphy,  54  Cal. 

346. 

1.  See  Jurisdiction,  vol.  12,  p.  293. 
See,  also,  a  threefold  classification  by 
States  :  EquiTY,  vol.  6,  p.  697. 

As  to  concurrent  remedies  by  sum- 
mary application  in  equity,  of  a  party 
injuriously  affected  by  the  sale,  see 
lackson  v,  Roberts,  7  Wend.  (N.  Y.) 

In  Louisiana^  an  action  to  annul  the 
sale  need  not  be  brought  in  the  same 
court  that  granted  the  order  of 
seizure  and  sale.  Stapleton  v.  Butter- 
field,  34  La.  Ann.  822.  So  also  where 
the  judgment  was  void  by  reason  of  a 
defective  citation.  Bledsoe  v.  Erwin, 
33  La.  Ann.  615. 

2.  See  Laches,  vol.  12,  pp.  540, 
600. 

In  Minnesota^  in  a  suit  brought  after 
the  redemption  period,  to  sfet  aside  the 
sale,  the  complaint  nftust  set  forth  a 
good  excuse  for  the  delay.  Abbott  v. 
Peck,  35  Minn.  499. 

In  Alabama^  a  delay  of  three  years 
was  held  to  be  sufficiently  explained  by 
the  circumstances  that  a  settlement  had 
been  agreed  to  in  ignorance  of  existing 
facts;  that  the  judgment  was  paid  to 
the  plaintiff  in  Tennessee  on  the  day 
of  the  sale  in  Alabama^  and  the  plaintiff 
as  purchaser  made  no  effort  to  take 
possession  till  six  months  before  pro- 
ceedings to  vacate.  Cowan  v.  Sapp, 
74  Ala.  44;  81  Ala.  525.  The  defend- 
ant may  by  delay  lose  the  right  to  ob- 
ject to  a  'sale  to  the  sherifTs  wife. 
Dexter  v,  Strobach,  56  Ala.  233. 

One  holding  land  under  an  oral  gift 
and  unrecorded  tax-deed  filed,  but  did 
not  prosecute,  a  bill  to  enjoin  the  sale, 
on  the  ground  that  his  title  was  merely 
equitable.    Ten  years  afterwards,  the 


donor  gave  him  a  deed,  and  two  years 
thereafter  he  sued  to  set  aside  the  sale. 
This    was    held    to    be    laches     fatal. 
Richards  v.  Mackall,  124  U.  S.  183. 
3.  See  EqyiTY  Pleadings,  vol.  6, 

PP-  73i»  738- 

In  Texas^  a  creditor  interested  in  a 
junior  execution  may  maintain  a  suit 
to  set  aside  a  sale  made  under  an  exe- 
cution that  was  a  prior  lien,  when, 
through  the  sheriff's  fault,  the  property 
brought  considerably  less  than  if  at  a 
fair   sale.     Crarens  v,  Wilson,  48  Tex. 

324. 

In  Iowa,  a  mortgagee  cannot,  after 
the  mortgage  has  been  declared  to  be 
fraudulent,  maintain  an  action  to  set 
aside  an  execution  sale.  McDonald  v» 
Johnson,   48  Iowa  72. 

In  Illinois^  after  death  of  the  judg- 
ment debtor,  the  suit  may  bei  brought 
by  his  executor  and  leeatee,  and  a  cred- 
itor, if  it  appears  that  his  personal 
estate  is  insufficient  to  pay  his  debts. 
Cohen  v.  Menard  (111.  1890),  24  N.  E. 
Rep.  604. 

On  a  bill  to  set  aside  a  sale  of  prop- 
erty acquired  by  a  defendant  after  his 
discharge  in  bankruptcy,  it  was  held 
that  notice  must  be  served  on  his  co- 
defendant;  otherwise  a  set.  fa.  to  revive 
the  judgment  as  to  him  could  not  be 
sustained.     Lackey  v.  Steere,  121   111. 

59S. 

In  Kentucky^  where  A  was  surety 
for  a  debt,  whereon  B  obtained  judg- 
ment, it  was  held  that  equity  would 
not  entertain  a  bill  by  A  to  set  aside 
B*s  execution  sale  and  allow  A's  lien 
on  the  property  sold  equal  with  B,  and 
setting  out  an  agreement  between 
them  that  executions  should  simulta- 
neously issue  on  the  two  judgments. 
Robbins  v.  Lebus  (Ky.  1887),  2  S.  W. 
Rep.  898. 

In  Maryland,  a  sale  subject  to 
taxes,  at  which  their  amount  was  made 
known,  cannot  be  set  aside  by  the  de- 
faulting taxpayer.  Hall  v,  Clagett,  63 
Md.  57. 


22  C.  of  L. — 43 
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d.  Prerequisites. — In  such  suit,  the  fundamental  maxims  of 
equity  govern — e,  g,,  "  He  who  seeks  equity  must  do  equity."^ 

e.  Proceedings. — In  such  suit,  even  in  those  States  where 
the  practice  is  defined  by  code,  the  principles  govern  that  have 
been  determined  by  established  precedents.* 

/.  Relief. — As  to  the  relief  afforded,  the  forms  prescribed 
both  by  the  codes  and  the  older  equity  rules  "  are  flexible  and 
may  be  suited  to  the  different  postures  of  cases."  The  court 
**  may  vary,  qualify,  restrain,  and  model  the  remedy  so  as  to  suit 
it  to  mutual  and  adverse  claims,  controlline  equities  and  the 
real  and  substantial  rights  of  all  the  parties."^ 


In  New  Jersey^  it  has  been  held 
that  a  sale  to  A,  a  creditor  under  an 
execution  issued  on  a  judgment  con- 
fessed by  B,  should  not  be  set  aside  in 
favor  of  C,  a  creditor  who,  before  such 
judgment,  had  begun  suit  against  B,  in 
absence  of  evidence  that  A  partici- 
pated in  B's  design,  by  giving  him  the 
preference,  to  defeat  C.  Goodwin  v. 
Hamill,  26  N.  J.  Eq.  24. 

1.  See  collation  of  these  maxims, 
EqyiTY,  vol.6,  pp.  704,  et  seq, 

A  party  may,  by  his  contribution 
to  the  injury,  be  estopped  to  insist 
that  the  sale  be  set  aside  ;  e.  g,^  improp- 
erly objecting  to  the  sale.  Atcheson  v, 
Hutchison,  51  Tex.  234. 

The  execution  defendant  must  show 
that  he  used  due  diligence  to  prevent 
a  damnifying  sale.  So  held  where 
one  failed  to  notify  the  sheriff  of  an 
agreement  that  it  should  be  stopped. 
Garden  t*.  Lane,  48  Ark.  216. 

A  judgment  debtor  who,  without  ob- 
jection, has  allowed  his  merely  equi- 
table interest  to  be  levied  on  and  sold, 
and  afterwards  rents  the  land  of  the  ex- 
ecution creditor  who  had  become  the 
purchaser,  cannot  in  another  suit 
Jbrought  long  afterwards  have  the  levy 
and  sale  set  aside,  except  on  condition 
of  satisfying  the  judgment.  Blackburn 
V.  Clarke,  85  Tenn.  506. 

In  setting  aside  an  execution  sale  of 
land  that  belonged  to  the  defendant's 
grantee,  the  satisfaction  of  the  judg- 
ment should  be  canceled.  Keith  v. 
Proctor,  8  Baxt.  (Tenn.)  189. 

In  Louisianay  a  claimant '  of  the 
property  sold  under  a  null  judgment 
must  first  proceed  by  a  direct  action. 
Gillis  V,  Carter,  29  La.  Ann.  698. 

In  Nebraska^  one  may  sue  to  set 
aside  the  sale,  notwithstanding  the 
overruling  of  a  motion  made  by  him 
five  years  before  to  vacate  the  order 
confirming  it.  Wills  v.  Chandler,  i 
McCrary  (U.  S.)  276. 
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2.  See  EquiTY  Pleadings,  vol.  6, 
p.  726. 

In  Indiana,  the  burden  of  proof  is 
on  the  applicant.  Maynes  v.  Moore, 
16  Ind.  116;  Ferrier  v.  Deutchman. 
81  Ind.  390.  In  a  suit  to  set  aside  a 
sale  of  exempt  property,  the  complain- 
ant may  adduce  the  execution,  adver- 
tisement and  appraisement,  but  not  a 
mere  copy  of  the  sheriflfs  certificate, 
though  on  failure  to  produce  od 
proper  notice,  parol  evidence  of  the 
contents  would  be  admissible.  Bark- 
ley  f.  Mahon,  95  Ind.  loi.  He  must 
allege  and  show'  that  the  statutorr 
schedule  was  filed.  Guerin  v.  Kraner, 
97  Ind.  533. 

In  South  Carolina^  one  seeking  to 
recover  land  sold  on  execution  against 
him  may  dispute  the  validity  of  the 
judgment  and  sale;  but  he  cannot 
assert  title  in  a  trustee,  and  deny  the 
existence  of  an  interest  subject  to  levv. 
Crenshaw  vrjulian,  26  S.  Car.  283. 

In  Louisiana^  an  order  of  seizure 
and  sale  must  be  supported  exclu- 
sively by  authentic  evidence;  not  br 
matters  in  pais.  Van  Raalte  v.  Mis- 
sion Congregation,  39  La.  Ann.  617. 

8.  I  Story  Eq.  Jur.  (13th  ed.),  ^  2S, 
See  Judicial  Sales,  vol.  12,  p.  335. 

Equity  will  set  aside  a  sale  of  a  cor- 
poration share,  made  under  a  void 
execution.  Seligman  v.  §t.  Louis,  etc., 
R.  Co..  22  Fed.  Rep.  39. 

Equity  will  relieve  where  the  pur- 
chaser has  procured  the  sheriff  to 
give  him  a  deed  in  fee  of  property 
sold  subject  to  the  homestead  exemp- 
tion. New  England  Mort.  Sec.  Co. 
V.  Robson,  79  Ga.  757. 

In  Illinois^  in  setting  aside  a  sale 
made  en  masse  of  land  that  was  par- 
celable,  equity  will  protect  the  pur- 
chaser against  intervening  liens.  Mc- 
Hany  v.  Schenk,  88  111.  357. 

Where,  after  A  had  paid  his  half  of 
the  judgment  against  A  and  B,  B  pro- 
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3.  OronndB  for- Vacating — a.  In  General. — The  grounds  for 
setting  aside  the  sale  are,  in  general,  such  irregularities  as  would 
invalidate  it  where  cognizable,  by  summary  application^  in  the 
same  action,*  and  such  graver  misdoings  as  are  remediable  in  an 
independent  suit.* 


cured  the  sheriff  to  levy  on  A's  land, 
and,  at  the  sale,  procured  C  to  bid  the 
land  in  for  B,  equity  decreed  sur- 
render of  the  certificate  of  purchase, 
and  ordered  that  C's  payment  be  cred- 
ited on  the  amount  due  from  B.  Golds- 
borough  V.  Darst,  9  111.  App.  205. 

Where,  on  foreclosure  of  a  mort- 
gage of  100  acres  upon  an  order  to 
sell  60  acres  to  satisfy  unpaid  install- 
ments, the  plaintiff  purchased  the 
whole  100  acres,  the  court  confirmed 
his  title  to  60  acres,  and  adjudged  the 
rest  to  the  defendant.  Bole  v.  New- 
berger,  8  Ind,  274. 

In  Tennessee,  where  a  massed  sale 
of  land  has  been  declared  voW,  the 
effect  of  setting  aside  the  entry  of  siat- 
isfaction  of  the  judgment  is  to  revive  the 
judgment,  but  not  the  levy.  Pendency 
of  the  creditor*s  bill  to  set  aside  such 
entry,  and  to  subject  the  same  land  by 
the  decree,  gives  him  a  lien  superior 
to  that  of  a  subsequent  judgment  cred- 
itor, although  the  land  may  have  been 
previously  sold  and  conveyed  under 
the  execution  of  a  third  creditor. 
Mays  z\  Wherry,  3  Tenn.  Ch.  80. 

1.  Supra,  this  title,  Motion  to  ^uash, 

2.  Supruy  this  title.  Suit  to  Set  Aside  ; 
Conducting  the  Sale. 

A  sale  otherwise  regular  will  not  be 
set  aside  because  there  were  no  bidders 
present  other  than  the  execution 
plaintiff.  Learned  v,  Geer,  139  Mass. 
31.  "The  competition  may  be  as 
active  and  spirited  between  two  or 
three  as  a  dozen."  Hudginsr.  Lanier, 
23  Gratt.  (Va.)  506.  Otherwise  where 
attendance  is  prevented  by  extreme 
inclemency  of  the  weather.  Roberts 
V.  Roberts,  13  Gratt.  (Va.)  639;  John- 
son V.  Crawl,  55  Tex.  571. 

In  the  Monte  Allegre,  9  Wheat.  (U. 
S.)  616,  648 — a  case  of  a  marshal's 
sale  of  a  bad  lot  of  tobacco  by  sample 
seroons  that  were  undamaged,  the 
whole  being  accessible — the  court, 
by  Thompson,  J.,  said :  "  The  rule 
caz'eat  emptor  must  necessarily  apply, 
from  the  nature  of  the  transaction ; 
there  being  no  one  to  whom  recourse 
can  be  had  for  indemnity  against  any 
loss  which  may  be  sustained." 

Otherwise,  as  to  a  sale  by  mistake  in 


the  numbers  of  lots  of  land  as  timbered 
which  were  mere  sandbanks  on  the 
Missouri  river.  Frasher  v.  Ingham,  4 
Neb.  531. 

A  foreclosure  '  sale  was  set  aside, 
where  the  plaintiff  had  written  to  a 
reliable  agent,  used  due  diligence,  was 
unable  to  attend,  and  the  price  was 
inadequate.  Hoppock  r.'  Conklin,  4 
Sandf.  Ch.  (N.  Y.)  582.  So,  also, 
where  one  was  mistaken  as  to  dis- 
charge of  a  lien.  Cummings'  Appeal, 
23  Pa.  St.  509.  So,  also,  where  a  re- 
turn had  not  been  indorsed,  and  the 
plaintiff  was  not  informed  of  the  sale. 
Allen  V.  Clark,  36  Wis.  loi.  So,  also, 
as  to  a  misapprehension  of  the  terms 
of  sale.  Hey  v.  Schooley,  7  Ohio  48. 
So,  also,  as  to  a  mistaken  representa- 
tion of  the  quality  of  the  land  sold : 
Lowndes  case ;  so,  also,  as  to  ignoring 
a  bid.  Roper's  case.  [These  two  un- 
reported cases  are  cited  in  Gordon 
V.  Saunders,  2  McCord  Eq.  (S.  Car.) 

159.]     . 

In  Iowa,  a  sale  of  real  estate  will  be 
set  aside  if,  at  the  time  of  the  levy,  the 
judgment  was  not  a  lien,  and  this  fact 
was  unknown  to  the  purchaser.  lotva 
Rev.  Stat.  1888,  §4319. 

There,  an  execution  must  be  re- 
garded as  existing  until  it  is  returned. 
A  sale,  assumed  to  be  made  under  a 
second  execution  before  a  return  of  the 
first,  will  be  set  aside.  Mcrritt  v. 
Grover,  57  Iowa  493. 

In  Pennsylvania,  where  a  purchaser 
had  been  misled  by  a  judgment  index 
entry  to  suppose  the  purchase  neces- 
sary to  protect  his  interests  as  incum- 
brancer, the  court,  on  his  motion,  set 
aside  the  sale,  canceled  the  deed,  and 
struck  out  the  erroneous  entry.  Shake- 
speare V.  Delany,  86  Pa.  St.  108. 

In  Illinois,  where,  without  any  mis- 
representation as  to  the  title  or  condi- 
tion, the  defendant  turned  out  land 
incumbered  in  excess  of  its  real  value 
and  the  plaintiffs  attorneys  bid  it  off 
in  satisfaction  of  the  execution,  it  was 
held  that  caveat  emptor  applied,  and  it 
was  error  on  the  plaintiffs  to  set  aside 
the  sale.  Vancoyoc  v,  Kimler,  77  111. 
151.     Compare  tinley   v.  Thayer,  42 

111.  -150. 
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*.  Misconduct  of  the  Sheriff.— The  sale  will  be  set  aside 
for  the  sheriff's  disobedience  of  a  mandatory  statute,  or  for  any 
damnifying  consequences  of  his  disobedience  of  a  directory 
statute  in  absence  of  the  defendant's  waiver  thereof.* 


Ordinarily,  a  sale  to  a  stranger  will 
not  be  set  aside  for  an  irregularity 
whereof  he  had  not  actual  notice. 
Sheppard  v.  Bland,  87  N.  Car.  163. 

The  fact  that  the  execution  was 
made  returnable  in  more  than  the  pre- 
scribed number  of  days  does  not  invali- 
date a  sale  made  wimin  the  statutory 
time.  Youngblood  v,  Cunningham,  38 
Ark.  571.     ' 

Nor  the  fact  that  the  judgment  was 
for  more  than  the  amount  declared  for. 
Buice  V.  Lowman  Gold,  etc.,  M.  Co., 
64  Ga.  769. 

Nor  a  variance  between  the  execu- 
tion and  the  judgment  as  to  the  sum 
due.     Hinton  v.  Roach,  95  N.  Car.  106. 

Nor  the  fact  that  in  the  judgment 
and  execution,  the  defendant's  name 
was  misspelled;  e,  g,^  *' Kuhn"  mis- 
spelled **  Coons."  Kuhn  v.  Kilmer,  16 
Neb.  699. 

Nor  an  incorrect  naming  of  a  defend- 
ant corporation — e,  g.^  **Algona  Col- 
lege" instead  of  "Trustees  of  Algona 
College."  Wilson  v.  Baker,  52  Iowa 
423.  But  in  Texas  a  sale  under  ex- 
ecution issued  against  "  William  V," 
on  a  judgment  rendered  against  H. 
W.  v.,  levied  on  the  property  of  H. 
W.  v.,  whose  Christian  name  was 
Hiram  Watkins,  was  held  to  be  ab- 
solutely void.  Morris  r.  Balkham,  75 
Tex.  III. 

Nor  an  announcement  by  one  believ- 
ing himself  to  have  an  equitable  inter- 
est, tending  to  chill  the  biddings. 
Reagan  7*.  Bishop,  ^5  S.  Car.  585. 

Nor  the  fact  of  an  atmospheric  ob- 
struction of  a  telegram  from  the  plain- 
tiff to  the  sheriff.  So  held  where  five 
months  elapsed  before  action  to  set 
the  sale  aside.  Central*  Pac.  R.  Co. 
v.  Creed,  70  Cal.  497. 

In  Texas ^  a  purchase,  at  an  execu- 
tion sale  for  costs,  by  a  stranger  who 
conveyed  to  the  defendant  and  his 
wife  solely  as  a  compromise  of  a  claim 
of  title,  was  held  to  be  properly  left 
undisturbed.  Jones  t\  Pratt,  77  Tex. 
210. 

In  Indiana^  a  purchaser's  want  of 
actual  knowledge  of  a  prior  judgment, 
levy,  and   sale  was  held  to  afford  no 

f  round  of  relief.     Taylor   v.   Morgan, 
6   Ind.  295;    Caley   v.  Morgan,    114 


Ind.  350.  So,  also,  the  mere  fact  that 
an  alias  execution  was  issued  with- 
out the  plaintiff's  written  praecipe 
required  by  Indiana  Rev.  Stat.  1881. 
^  678.     Johnson  7*.  Murray.  1 12  Ind.  154. 

So  also  as  to  a  sale  of  land  that  had 
been  sold  by  the  defendant ;  the  ven- 
dee having  uiiled  to  ask  for  the  order 
that  other  property  be  first  exhausted. 
Sansberry  v.  Lord,  82  Ind.  521. 

1.  E.  g.^  selling  under  a  decree  be- 
fore issuance  of  an  order  of  sale. 
Rhonemus  v.  Corwin,  9  Ohio  St.  366. 

Selling  after  being  notified  of  a  stay. 
Baasen  v.  Filers,  11  Wis.  277. 

Refusing  to  give  the  defend- 
ant the  privilege  under  the  Illi- 
nois s4atute  of  electing  what  portion 
shall  be  sold.  Evans  r*.  Landon,  6 
111.  307.  Omitting  to  call  on  the  de- 
fendant to  point  out  personal  prop- 
erty. So  held  where  the  plaintiff  be- 
came the  purchaser  of  land  worth  $500 
for  $10,  he  being  presumed  to  know  of 
the  irregularitv  in  the  levy.  Pearson 
V,  Hudson,  52  l^ex.  352. 

Selling  exempt  property.  Sufra, 
this  title,  Reserz'aiions, 

Selling  contrary  to  the  appraisement 
laws.  Supra^  this  title,  Preliminaries 
—  The  Appraisement, 

Selling  without  giving  the  notice  to 
an  owner  in  actual  possession,  required 
by  Iowa  Rev.  i860,  ^  3318;  Miller > 
loiva  Rev.  Code,  1888,  §  3087 ;  Jensen 
V,  Woodbury,  16  Iowa  515. 

Selling  on  insuflScient  notice.  Supra^ 
this  title,  I^ke  Notice. 

A  sale  without  notice  to  the  cred- 
itors, at  which  the  property  was  bid  in 
by  one  of  the  judgment  debtors  at  a 
grossly  inadequate  price,  was  set 
aside.  Weir  i*.  Travelers'  Ins.  Co.,  32 
Kan.  325. 

Departing  from  the  notice  of  a  de- 
cretal sale  as  to  massing  or  parceling. 
Jarbo  V,  Colvin,  4  Bush  (Ky.)  70. 

Selling  at  an  improper  time.  Supra, 
this  title,  The  Time  of  Sale, 

Selling  personal  property  not  within 
view.  Supra,t\\\%  title,  The  Plact  for 
Selling,  Also  in  bulk,  Welch  :. 
Woodruff,  51  Hun  (N.  Y.)  637.  Or 
real  estate  not  as  prescribed.  Snfra^ 
this  title,  The  Place  for  Selling— 
Realty, 
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Ordinarily,  the  sale  will  not  be  set  aside  unless  the  sheriff  has 
abused  the  discretion  vested  in  him  to  the  substantial  injury  of 
the  execution  defendant.^ 

c.  Misconduct  of  Plaintiff  or  Attorney.— An  execution 
plaintiff  and  his  attorney  must  be  considered  to  know  of  any  in- 
firmities in  the  proceedings.*  "Full  and  free  competition  im- 
plies that  all  parties  have  equal  knowledge  of  the  state  of  the 
title;"  any  device  that  tends  to  defeat  fair  competition  invali- 
dates the  sale.* 


Selling  by  an  improper  officer.  Su- 
fra^  this  title,  By  Whom, 

Selling  to  a  person  incompetent  to 
purchase.  Supra^  this  title,  To  Whom 
— Inability  to  Contract. 

Selling  contrary  to  decree  and  at  a 
sacrifice.  Vanbussum  v.  Maloney,  2 
Mete.  (Kv.)  550. 

Prejudicially  remarking  that  the 
purchaser  will  buy  at  his  own  hazard. 
Marsh  v.  Ridgeway,  18  Abb.  Pr.  (N. 
Y.)  262. 

Misrepresenting  as  to  the  redemp- 
tion. Seller  t;.  Lingerman,  24  Ind. 
264.  Or  other  material  fact  in  the 
terms  of  sale.    Anwerter  r.  Mathiot, 

9S.  &R.  (Pa.)397• 
Fraudulently    combining    with   the 

purchaser.    Garrett  v.  Moss,  20  111.  549. 
His  crier's  refusal  to  receive  a  bid. 

Parker  v.  Pratt,  8  N.  J.  Eq.  104.     His 

auctioneer's  injection  of    sham    bids. 

Veazie  v,  Williams,  8  How.  (U.  S.) 


134- 

Ab 


Ibuse  of  discretion  in  parceling 
what  would  sell  better  en  masse. 
McLean  Co.  Bank  v.  Flagg,  31  111.  290; 
83  Am.  Dec.  224. 

And,  conversely,  Meacham  v.  Sun- 
derland, 10  111.  App.  123;  Morris  v, 
Robey,  73  111.  462. 

Oppressively  selling  the  center  of  a 
farm.     Hamilton  v.  Burch,  28  Ind.  233. 

Fraudulently  misleading  and  con- 
cealing the  fact  of  sale  from  the 
defendant.  Briscoe  v,  York,  5*^  111. 
484. 

Needlessly  selling  more  than  enough 
to  satisfy  the  execution.  Zvlestra  r. 
Keith,  2  Desaus.  Eq.  (S.  dar.)  140; 
Groff  V.  Tones,  6  Wend.  (N.  Y.)  522; 
22  Am.  Dec.  545;  Hicks  v.  Perry,  7 
Mo.  346;  Fletcher  v.  McGill,  no  Ind. 

395- 

Levying,  under  an  execution  of  $109, 
on  a  steamboat  worth  $40,000,  while 
sufficient  furniture  thereof  was  avail- 
able.    Silver  v.  McNeil,  52  Mo.  518. 

Erasing  a  return,  etc.,  and  fraudu- 
lently selling  lands   worth  $10,000  for 
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|i6«35)  the  amount  of  the  fees  and 
costs.  Sioux  City,  etc.,  Land  Co.  v. 
Walker,  78  Iowa  476. 

1.  Nix  V.  Williams,  no  Ind.  234. 

In  Louisiana^  neither  mere  infor- 
malities nor  grounds  for  pursuing  the 
sheriff  to  fulfillment  of  his  duty  are 
necessarily  causes  for  setting  aside  the 
sale.  Gusman  v,  Le  Blanc,  27  La. 
Ann.  280. 

The  sale  should  not  be  set  aside 
merely  for  his  failure  to  deliver  a  cer- 
tificate of  sale  required  by  the  Neiv 
Tork  Code.  O'Brien  v.  Hashagen,  20 
Hun  (N.  Y.)  564.  Nor  for  his  neglect 
to  levy  until  more  than  120  days  after 
issuance  of  the  execution.  Mclntyre 
V.  Sanford,  9  Daly  (N.  Y*)    21. 

Nor  for  his  indorsing  the  levy  with  an 
impossible  date — e.  ^.,  a  year  before  the 
issuance.     White  v.  Farley,  81  Ala.  563. 

Nor  for  his  selling  while  holding  the 
proceeds  of  a  void  sale.  Runge  v. 
Brown,  29  Neb.  116. 

2.  Winston  v.  Otley,  25  Miss.  451; 
Hays  V.  Cassell,  70  III.  669;  Keeling  v. 
Heard,  3  Head  (Tenn.)  592. 

This  presumption  of  notice  extends 
to  a  bidder  .simply  and  secretly  the 
plaintiffs  agent,  barber  v.  Reynolds, 
44  Cal.  519. 

A  purchase  by  the  plaintiffs  attor- 
ney from  a  grantee  of  a  purchaser  who 
had  not  paid  the  full  amount  of  the 
bid  was  set  aside.  O'Brien  v.  Harri- 
son, 59  Iowa  686. 

A  statute  aiming  to  inspire  confi- 
dence in  purchasers  was  held  not  to  ex- 
tend to  the  plaintiff.  Pettingill  x\ 
Moss,  3  Minn.  222;  74  Am.  Dec.  747. 

3.  Opinion  of  the  court,  by  Cooley, 
J.,  in  Messmore  v.  Huggard,  46  Mich. 
563,  upon  setting  aside  a  sale  of  an 
equity  of  redemption  bid  off  by  the 
execution  plaintiff,  without  informing 
other  bidders  that  the  mortgage  was  in 
fVaud  of  creditors,  and  that  he  intended 
to  contest  it. 

In  Kansas,  it  was  held  to  be  ground 
for  vacating  the  sale,  that  the  plaintiffs 


Vacating  Sales. 


SHERIFF'S  SALES, 


Oronada  for  Yaeadag. 


attorney  misled  one  who  wished  to 
purchase,  by  telling  him  an  incorrect 
date  for  the  sale ;  and,  moreover,  that 
the  sheriff  failed  to  deposit  a  copy  of 
the  appraiserhent  in  the  office  of  the 
clerk  of  the  district  court.  Jones  v. 
Carr,  41  Kan.  329. 

If  the  plaintiff  releases  a  levy  made 
on  land  sufficient  to  satisfy  a  small 
part  only  of  the  writ,  and  causes  a 
levy  and  sale  of  other  land,  the  sale 
will  not  be  deemed  void;  but  it  may 
be  set  aside,  if  necessary,  in  order  to 
do  equity  between  all  parties  con- 
cerned. Milraine  v.  Bass,  29  Fed.  Rep. 
632. 

A  collusive  ag^reement  between  A, 
the  execution  plaintiff,  and  B,  the  de- 
fendant, that  if  B  would  not  hinder 
the  partition  sale,  A  would  pay  him, 
was  held  to  constitute  a  fraud  upon 
other  creditors  of  B ;  but  not  to  affect 
the  title  of  the  purchaser,  the  proceeds 
being  in  the  hands  of  the  court. 
Horsey  v.  Beveridge,4  Mackey  (D.  C.) 
291. 

Where  the  plaintiff  had  promised 
to  notify  A,  who  was  interested  in  the 
property,  of  the  time  and  place  of 
the  sale,  and  forgot  to  do  so,  and  A 
not  being  present,  property  worth 
$900  went  for  $160,  the  sale  was  set 
aside.  Pell  x\  Vreeland,  35  N.  J.  Eq. 
22. 

But  in  Missouri  the  court  refused 
to  set  aside  a  sale  for  the  plaintiff's 
failure  to  keep  a  promise  to  notify  the 
defendant,  where  both  resided  in  the 
county,  and  the  promise  was  a  mere 
gratuity,  supported  by  no  considera- 
tion ;  the  evidence  being  conflicting 
as  to  the  defendant's  having  said  he 
would,  if  so  notified,  make  the  tract 
bring  the  amount  of  the  judgment. 
Bailey  v.  Smock,  61  Mo.  220. 

Where  the  plaintiff's  attorney 
promised  B,  the  defendant,  not  to 
proceed  without  notice  to  B  or  to  B's 
attorneys,  but  afterwards,  without  no- 
tice, had  an  execution  issued  and 
levied  on  B's  land  worth  $10,000,  and 
the  plaintiff  became  the  purchaser  at 
$103,  and  after  fifteen  months  obtained 
the  sheriff's  deed  without  the  knowl- 
edge of  B,  then  absent  in  Europe,  it 
was  held  that  the  sale  should  be  set 
aside,  and  B  be  allowed  to  redeem. 
Mathison  v,  Prescott,  86  111.  493. 

In  North  Carolina^  a  sale  was  set 
aside  where  the  execution  plaintiff 
caused  a  temporary  suspension  thereof 
and  meanwhile  deceived  the  defendant's 
attorney,  and  became  the  purchaser  at 


an  inconsiderable  sum.  Currie  r. 
Clark,  90  N.  Car.  355. 

In  New  Tork^  a  purchase  by  the  ex- 
ecution plaintiffs  agent,  who  was  a  re- 
ceiver appointed  by  the  court,  charged 
with  the  duty  of  applying  the  defend- 
ant's property  to  the  payment  of  the 
debts,  made  at  a  price  lesR  than  he  was 
instructed  to  bid,  and  for  his  individual 
benefit,  was  set  aside.  Sheldon  r. 
Saenz,  59  How.  Pr.  (N.  Y.)  377. 

At  a  sale  under  A's  execution  of  $260, 
against  B,  by  a  conspiracy  between  C 
who  was  A's  attorney,  D,  who  was  the 
sherifTs  clerk,  and  E,  land  of  B,  worth 
$1,000,  was  bid  off  by  D,  without  com- 
petition, for  $47,  and*^  his  bid  transferred 
to  E.  The  value  was  concealed  from 
the  sheriff.  Upon  a  bill  in  equity  by  B 
against  A,  C  and  E,  it  was  held  that 
the  sale  should  be  set  aside,  leaving  both 
A  and  B  where  they  were  before  the 
levy.    Massey  v.  Young,  73  Mo,  260. 

After  A's  'execution  against  B  had 
been  returned  unsatisfied,  he  assigned 
the  judgment  to  C,  his  attorney,  to 
secure  costs  due  him.  A  died.  Nearly 
seventeen  years  after  the  rendition  of 
the  judgment,  C,  without  application  to 
the  court,  took  out  a  second  execution, 
indorsed  it  as  plaintiff's  attorney,  and 
caused  certain  land  to  be  levied  on  and 
sold  that  B,  shortly  before  its  issuance, 
had  sold  to  D.  Held,  that  D  was  entitled 
to  have  the  execution  sale  set  aside; 
and  this,  without  considering  whether 
B's  conveyance  to  D  was  made  to  de- 
fraud B's  creditors.  Duryee  v.  Bots- 
ford,  24  Hun  (N.  Y.)  317. 

A  agreed  with  B's  judgment  creditors 
to  purchase  at  execution  sale  B's  prop- 
erty if  not  going  beyond  $13,000,  and  if 
the  sum  bid  be  not  sufficient  to  pay  off 
all  the  judgments,  then  to  pay  them  off 
and  take  an  assignment  thereof.  A  bid 
off  the  property  worth  over  $60,000  for 
$4,605.  At  the  suit  of  B  and  his  other 
creditors,  the  sale  was  set  aside.  Bar- 
rett V.  Bath  Paper  Co.,  13  S.  Car.  12S. 

A  sale  of  the  defendant's  homestead* 
during  his  absence,  af\er  publication  in 
a  remote  newspaper  of  small  circula- 
tion, and  posting  of  notices  in  obscure 
places,  was  set  aside.  Jennings  v.  Car- 
ter, 53  Ark.  242.  Compare  the  execu- 
tion plaintiffs  rascality  in  Fletcher  r. 
McGill,  no  Ind.  395.  ' 

In  West  Virginia^  the  plaintiff's 
omission  to  give  the  statutory  bond  in 
case  of  a  foreign  attachment  caused  the 
sale  to  be  set  aside.  Hall  r.  Lowther, 
22  W.  Va,  570. 

In  Kentucky^  a  sale  to  the  plaintiff 
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The  execution  defendant  may,  by  inaction,  lose  the  right  to 
have  a  sale  to  the  plaintiff  set  aside.  The  tendency  of  the  recent 
decisions  in  order  to  promote  confidence  in  the  titles  derived 
from  such  sales  is  to  abridge  the  time  in  which  the  party  attack- 
ing the  sale  must  act.^ 

d.  Misconduct  of  the  Defendant.— The  execution  defend- 
ant is  precluded  from  having  the  sale  set  aside  for  inadequacy  of 
price  consequent  upon  his  own  wrong  sayings  or  doings.*     But 


was  Ket  aside  because  a  credit  to  which 
the  defendant  was  entitled  was  not  in- 
dorsed on  the  writ.  Davie  v.  Long,  4 
Bush  (Ky.)  574. 

In  Kansas^  a  sale  at  an  inadequate 
price  was  set  aside,  where  the  execution 
plaintifTs  attorney  misled  one  by  telling 
him  an  incorrect  date  of  sale.  Jones 
V.  Carr,  41  Kan.  329. 

1.  See  supra,  this  title,  T^c  Pur- 
chaser''s  Liabilities;  Laches, 

Where  the  execution  defendant,  on 
learning  that  the  plaintiffs  attorney 
had  broken  an  agreement  to  postpone 
the  sale,  made  no  attempt  to  be  present 
at  the  sale  to  an  innocent  purchaser, 
the  sale,  although  at  a  grossly  inade- 
quate price,  was  left  undisturbed.  Car- 
den  V.  Lane,  48  Ark.  216. 

A,  a  senior  judgment  creditor  of  B, 
agreed  with  B  that  A  should  bid  a  cer- 
tain sum  at  the  execution  sale,  and  B 
have  the  privilege  of  selling  the  land, 
paying  the  amount  of  the  judgment, 
and  retaining  the  balance.  To  keep  C, 
a  junior  judgment  creditor,  from  bid- 
ding, A  and  B  each  gave  him  $100.  A 
bid  in  the  land,  and  eighteen  months 
afterwards,  B  having  done  nothing,  A 
ordered  him  off.  Held^  that  B  could 
not  maintain  ejectment^  not  having  tend- 
ered the  amount  of  A's  judgment. 
Phillips  V.  Hull,  loi  Pa.  St.  567. 

An  execution  defendant  seeking  to 
quiet  title  against  A,  a  purchaser  for 
value  from  the  purchaser  at  the  sheriffs 
sale,  on  the  ground  of  collusion  and 
bad  faith  of  attorneys,  must  show 
guilty  knowledge  on  the  part  of  A. 
Lavender  v.  Holmes,  23  Neb,  345. 

In  Texas^  in  the  purchaser's  title 
suit  against  the  execution  defendant,  it 
was  held  that  .the  latter  could  set  up 
the  misconduct  of  the  execution  plain- 
tiff inducing  the  sheriff  to  forego  levy- 
ing on  personal  property,  as  required 
by  the  Texas  Code,  before  touching 
improved  real  estate.  Stone  v.  Day, 
69  Tex.  13. 

In  Nebraska^  where,  five  months  be- 
fore the  judgment  was  recovered,,  the 
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plaintiff  published  in  a  newspaper  a 
statement  that  the  defendant's  title  was 
fraudulent,  and  cautioned  the  public 
against  purchasing  froin  him,  this  was 
held  to  be  no  ground  for  setting  the 
sale  aside,  it  not  appearing  that  such 
publication  was  made  for  the  purpose 
of  preventing  competition.  Runge  v. 
Brown,  29  Neb.  116. 

See  supra^  this  title.  The  Purchas- 
er's Liabilities — Relief, 

3.  Weaver  v.  Nugent,  73  Tex.  272. 
Deceiving  the  plaintiff  and  the  officer 
as  to  the  locality  of  the  land,  thus  get- 
ting an  excessive  bid.  Mulks  v.  Allen, 
12  Wend.  (N.  Y.)  253. 

Where  the  defendant  was  present  and 
forbade  the  sale,  proclaiming  that  the 
lot  was  his  wife's  separate  property, 
and  exempt  as  a  homestead,  and  threat- 
ening to  sue  any  purchaser,  it  was  held 
that  the  sale  should  not  be  set  aside  for 
consequent  inadequacy  of  price  ob- 
tained.    Blum  V,  Rogers,  71  Tex.  668. 

A  verbally  agreed  with  B  to  ex- 
change certain  mortgaged  land  for 
land  owned  by  B,  who  assumed  pay- 
ment of  the  mortgage.  B  took  posses- 
sion, improved  the  land,  and  paid  the 
mortgage.  A  judgment  afterwards  ren- 
dered against  A  as  principal,  and  C  as 
surety,  was  made  a  lien  on  B's  land. 
B  then  conveyed  to  A,  and  A,  at  B's 
request  conveyed  to  D,  who  purchased 
from  B.  The  land  was  sold  to  C  on  an 
execution  against  A  and  C,  C  knowing 
D's  title  and  B's  possession.  Held, 
that  D  was  entitled  to  have  the  sale  set 
aside.  Armstrong  v.  Fearnaw,  67  Ind. 
429. 

In  Mississippi,  where  the  plaintiff 
had  not  ordered  the  execution  to  be 
issued  nor  the  levy  to  be  made,  pend- 
ing a  trust  sale,  a  sale  of  land  worth 
$6,000  for  $2  to  the  defendant's  brother 
as  agent  for  the  defendant's  wife  was 
set  aside.  Taylor  v.  Eckford,  11  Smed. 
&  M.  (Miss.)  21. 

In  Alabama,  an  application  of  the 
execution  defendant  and  his  wife  to 
have  the  sale  set  aside,  qn  the  ground 
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in  absence  of  any  showing  of  fraud  upon  his  creditors,  arrange- 
ments made  in  his  interest  will  not  be  disturbed.^ 

e.  Misconduct  of  the  Purchaser. — The  fact  that  the  pur- 
chaser,  whether  party  or  stranger,  procured  by, confederation  or 
otherwise,  a  sale  oppressive  to  the  defendant  or  unjust  to  cred- 
itors, is  a  ground  for  annulling  it.* 

/.  Inadequacy  of  Price. — As  a  general  rule,  inadequacy  of 
price,  however  gross,  is  no  ground  for  setting  aside  the  sale,  if 
accompanied  by  no  circumstance  of  unfairness,  fraud,  chicanery, 
misapprehension,  indiscretion,  or  abuse  of  trust.* 


that  at  a  prior  sale  of  the  same  land 
under  execution,  she  had  become  the 
purchaser,  was  refused.  Sheffey  i\ 
Davis»  60  Ala.  548. 

1.  JS.  g.^  his  agreement  for  the  pur- 
chaser to  hold  the  property  for 
him  until  repaid  the  purchase  money. 
Peebles  v.  Pate,  90  N.  Car.  348. 
Compart  Pentz  v.  Clark,  100  Pa.  St. 
446. 

The  facts  that  a  debtor,  desiring  to 
prefer  one  of  two  judgment  creditors, 
failed  to  make  a  defense  to  which  he 
was  entitled,  and  brought  certain  goods 
within  reach  of  the  execution  just  be- 
fore the  sale,  and  verj  soon  thereafter, 
a  petition  :n  bankruptcy  was  filed, 
were  held  not  to  invaliciate  the  sale. 
Louchheim  v.  Henzey,  86  Pa.  St.  350 ; 
18  Bankr.  Reg.  173. 

Where,  after  A's  execution  against 
B  and  C  is  returned  satisfied,  A  assigns 
the  judgment  to  B,  a  sale  of  C*s  prop- 
erty under  a  second  execution  Issued 
at  B's  instance,  is  void.  French  v, 
Edwards,  5  Sawy.  (U.  S.)  266. 

A  sale  of  A's  property  under  an  exe- 
cution against  A  and  B  will  not  be 
set  aside  merely  because  B  became  the 
purchaser  thereof  and  subsequently 
became  the  assignee  of  the  unsatisfied 
portion  of  the  judgment.  Windle  f. 
Brandt,  55  Iowa  221. 

An  agreement  of  the  plaintiff  to  en- 
force the  execution  only  against  cer- 
tain property,  in  consideration  of  the 
defendant's  agreement  to  be  defaulted, 
and  riot  to  set  up  a  discharge  in  insol- 
vency, was  held  valid.  Whitney  r. 
Haverhill  Mut.  F.  Ins.  Co.,  9  Allen 
(Mass.)  35. 

2.  See  supra,  this  title,  To  Whom— 
The  Highest  Bidder,  Combinations  to 
Depress;  The  Purchaser's  Title — Bona 
Fides;  The  Purchaser's  Liabilities,  etc. 

It  must  be  shown  that  the  property 
was  thereby  obtained  at  less  than  its 
value.  So  held  on  setting  aside  a  sale, 
even  after  the    statutory  period  of  re- 


demption, by  reason  of  the  purchaser's 
preventing  competition,  through  false 
representations  as  to  incumbrances. 
Lynch  v.  Reese,  97  Ind.  360. 

So,  also,  trough  procuring  the  sheriff 
to  violate  the  statutory  requirement  lo 
levy  on  personal  property  before  seiz- 
ing improved  real  .  estate.  Stone  :'. 
Day,  69  Tex.  13. 

'  So,  also,  through  combining  with  the 
assignor  of  the  judgment  to  circulate  a 
false  rumor  that  another  owned  the 
judgment  and  was  determined  to  bid  in 
the  land  for  himself.  The  assignor  is 
obligated  to  do  no>  act  inconsistent  with 
his  changed  relation  to  the  judgment 
Where  once  a  fraud  has  been  committed, 
not  only  the  perpetrator  but  alsoeverj- 
body  else  is  precluded  from  deriving 
any  benefit  therefrom,  unless  one  has 
innocently  acquired  a  subsequent  in- 
terest. Hudson  V.  Morriss,  55  Tex.  595. 
So,  also,  where  a  deputy  clerk  improp- 
erly issued  an  execution  on  a  judgment 
for  costs  (for  less  than  $3,  after  deduct- 
ing illegal  fees)  and  combined  with 
the  deputy  recorder  to  purchase  240 
acres  of  land  worth  $2,400  at  less  than 
seven  cents  an  acre.*  Bcedle  v.  Mead, 
81  Mo.  297. 

So,  also,  where  one  combined  with  a 
sheriff  and  an  executor  to  have  sold  en 
masse,  under  a  judgment  against  the 
testator,  parcelable  land  worth  |6o,ooo 
for  $600.  Kinney  v.  Knoebel,  51  III. 
112. 

So  also,  where  the  purchaser  knew 
that  competition  was  prevented  by  t 
purchaser  in  possession  under  a  tax 
deed,  representing  himself  to  hold  under 
a  deed  from  the  owAer.  Taylor  r. 
Courtnay,  15  Neb.  190. 

S.  This  principle  of  public  policy  has 
become  embodied  in  some  statutes—^. 
g.,  in  Georgia:  *'  Inadequacy  of  price 
is  no  ground  for  rescission  of  a  con- 
tract of  sale,  unless  it  is  so  gross  as, 
combined  with  other  circumstances,  to 
amount  to  a  fraud."     Georgia    Code, 
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And  thus  in  the  absence  of  statute  it  is  held  that  a  sherifTs  sale 
shall  not  be  set  aside  for  inadequacy  of  price  "  unless  so  gross  as 
to  amount  to  a  fraud."' 


1883,  §  2647.  Accordingly  fraud  must 
be  alleged  and  proved  before  a  sheriff's 
sale  will  be  set  aside  for  gross  inade- 
quacy of  price.  Gunn  v.  Slaughter,  83 
Ga.  124. 

In  Irby  v.  Irby,  11  Lea  (Tenn.)  165, 
the  court,  by  Cooper,  J.,  said:  "  It  is  no 
ground  of  exception  to  a  sale  in  invi- 
turn  that  the  price  obtained  was  inade- 
quate ;  the  only  test  of  value  is  what 
the  property  will  bring.*'  Compare 
Beckwith  r."  King's  M.  Min.  Co.,  87  N. 
Car.  155;  Allen  r.  Pierson,  60  Tex, 604 ; 
Sigerson  v.  Sigerson,  71  Iowa  476; 
Coolbaugh  v,  Roemer,  32  Minn.  445 ; 
Kerr  x\  Haverstick,  94  Ind.  178;  Craig 
t*.  Garnett,  9  Bush  (Ky.)  97;  Clement 
r.  Retd,  9  Smed.  &  M.  (Miss.)  53*;; 
Watt  r.  McGalliard,  67  111.  513;  O'Cal- 
laghan  r.  O'Callaghan,  91  111.  22S; 
Tripp  V.  Cook,  26  Wend.  (N.  Y.)  143; 
Campau  v.  Godfrey,  18  Mich.  27;  100 
Am.  Dec.  133;  Cushwa  r.  Cushwa,  5 
Md.  5^:  Cloeman  v.  Bank  of  Hamburg, 
2  Strobh.  Eq.  (S.  Car.)  285;  49  Am. 
Dec.  671. 

1.  A  sale  en  masse  of  two  Chicago 
lots  worth  $8,000  for  $65.38,  was  set 
aside  therefor.  Berry  r.  Lovi,  107  111. 
612.  But  whereupon  an  offer  of  land 
worth  $2,000  en  masse  the  highest  bid 
was  $1,200,  and  on  being  offered  in  par- 
cels brought  in  the  aggregate  $1,900, 
the  tourt  refused  to  set  the  sale  aside. 
Duncan  v.  Sanders,  50  111.  475. 

The  sale  cannot  be  collaterally 
avoided  for  the  inadequacy.  Elston  r. 
Castor,  loi  Ind.  426;  51  Am.  Rep.  754. 

The  fact  that  the  sale  was  for  less 
thjln  the  value  of  the  goods,  and  that 
they  were  allowed  to  remain  in  the  de- 
fendant's possession  was  held  not  to 
establish  fraud.  Boyce  v.  Cannon,  5 
Del.  409. 

The  rule  that  mere  inadequacy  of 
price  Is  not  sufficient  ground  for  setting 
aside  a  sale  was  applied  in  a  suit  for  title 
to  the  possession  of  certain  land  alleged 
to  be  worth  $30,000  purchased  for  $1 ,200. 
Assoc,  v,  Brewster,  51  Tex.  257. 

In  Cummins  v.  Little,  16  N.  J.  Eq. 
51,  the  court  by  Green,  Ch.,  said: 
**  If  mere  inadequacy  of  price  were  a 
g^round  of  relief,  the  principle  would 
operate  as  a  stay  law."  ...  .  '*  While 
this  is  not  of  itself  a  ground  of  relief,  it 
is  always  a  circumstance  which  quick- 
ens the  diligence  of  the  court  in  in- 


vestigating the  conduct  of  the  officer, 
and  calls  into  prompt  and  vigorous 
exercise  its  protecting  agency  against 
abuse  of  power." 

After  citing,  with  approval,  the 
opinion  of  the  court,  by  Kent,  Ch.,  in 
Tiernan  v,  Wilson,  6  Johns.  Ch.  (N. 
Y.)  413,  Chancellor  Green  proceeded: 
"An  entire  farm  of  165  acres,  worth 
$9,000,  incumbered  for  less  than  half 
its  value,  is  put  up  to  satisfy  a  claim 
of  $8141,  including  debt,  interest, 
costs,  and  sheriffs  fees.  Any  five 
acres  would  have  sold  for  enough  to 
satisfy  the  demand.  The  fact  that  the 
whole  farm  was  offered  for  sale  to 
pay  so  paltry  a  sum  was  in  itself  cal- 
culated to  excite  distrust.  No  honest 
purchaser  would  have  bid  with  an  ex- 
pectation of  buying.  He  must  have 
believed  either  that  the  property  was 
incumbered,  or  that  there  was  a  defect 
of  title,  or  the  plaintiff  being  a  sister 
of  the  defendant  and  the  principal 
'  bidder  his  brother-in-law,  that  it  was 
a  mere  formality  by  way  of  cover  or 
perfecting  a  title.  Not  only  so,  but 
the  sheriff  announces  to  the  bidders 
that  if  $80.41  are  bid,  he  will  strike  the 
property  off;  if  not,  the  sale  will  be 
adjourned.  That  was  the  instruction 
he  had  received  from  the  attorney." 

The  comment  of  Chancellor  Kent 
was  equally  forcible :  *'  Such  a  sale 
carries  an  abuse  on  the  very  face  of 
it,  and  leads  to  the  most  oppressive 
speculation.^'  In  a  previous  case, 
Howell  V.  Baker,  4  Johns.  Ch.  (N.  Y.) 
122,  a  sale  on  a  stormy  day  at  a  grossly 
inadequate  price,  to  the  only  person 
present  other  than  the  officer,  he  said  : 
"  The  most  reasonable  conclusion,  and 
the  only  one  honorable  to  the  defend- 
ant, is,  that  the  purchase  was  inten- 
tionally made  at  the  time  in  trust  for 
the  respective  interests  of  the  parties 
to  the  execution." 

In  Pennsylvania^  at  an  execution 
sale  of  a  portable  steam  sawmill 
worth  $1,400,  the  deputy  marf^hal 
being  present,  his  crier  was  the  only 
bidder,  and  after  a  week's  adjourn- 
ment, his  bid  of  $20  was  accepted.  In 
holding  them  not  guilty  of  trespass,  the 
court,  by  Woodward,  J.,  said:  *'  Prop- 
erty lawfully  exposed  to  public  sale 
must  take  its  chances.  Courts  having 
control  of  writs  of  execution,  do  some- 
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Inadequacy  of  price  justifies  the  court,  in  exercise  of  its  discre- 
tion,  to  lay  hold  of  any  irregularity  however  slight  and  technical.^ 
Sometimes   a   sale   has   been   set   aside   for   nothing   else  than 


times  treat  gross  inadequacy  of  price  as 
a  reason  for  setting  aside  sales  of  real 
estate,  but  personal  property  fairly 
advertised,  fairlj'  cried,  and  fairly 
knocked  down,  must  go  for  what  it  will 
fetch.  Assuredly  the  only  bidder  is 
not  to  be  accounted  guilty  of  a  fraud 
because  others  were  not  venturous 
enough  to  outbid  him."  Swires  v. 
Brotherline,  41  Pa.  St.  140. 

In  Warfield  v.  Ross,  3S  Md.  85, 
in  declining  to  vacate  a  sale  of  prop- 
erty in  Baltimore  county,  worth  $8  000, 
for  $4,450,  after  "  both  the  attorney  and 
the  purchaser  had  manifested  an  anx- 
ious and  laudable  readiness  to  relin- 
quish the  purchase  and  restore  the 
property  to  the  mortgagors,  the  court, 
by  Bowie,  J.,  said:  **  Standings  alone, 
inadequacy  of  price  is  insufficient  to 
authorize  interference  with  a  sale,  un- 
less it  is  so  inordinate  as  to  indicate 
some  mistake  or  unfairness;  for  which 
the  purchaser  is  responsible,  or  miscon- 
duct or  fraud  in  the  trustee,  to  whom 
the  management  of  the  sale  has  been 
committed." 

In  JSTew  2'ork,  it  has  been  held  that 
the  inadequacy'  may  be  so  gross  as,while 
not  rendering  the'  sale  void,  to  justify 
relief  on  that  ground  alone,  where  no 
rights  of  third  parties  have  intervened — 
e.  g.^  where  land  worth  $30,000  was 
sold  for  $190.  Chapman  zk  Boetcher, 
27  Hun  (N.Y.)  606. 

1.  j?.^.,  omission  of  the  sheriff  to  file 
a  duplicate  certificate  of  the  sale  in  the 
proper  register's  office  was  deemed  suf- 
ficient occasion  to  vacate  a  sale  of  prop- 
erty worth  $1,100  for  $186;  this,  on  terms 
of  paying  the  amount  bid  and  costs. 
Grede  v,  Dannenfelser,  42  Wis.  78. 
Similarly  an  omisson  of  the  sheriffs 
report  to  show  sale  during  session  of 
court.  Cubbage  v.  Franklin,  63  Mo. 
364.  So,  also,  the  clerk's  issuance  of 
an  order  of  sale  without  the  plaintiflTs 
knowledge,  the  price  being  about  one- 
fortieth  of  the  value.  Hughes  v,  Dun- 
can, 60  Tex.  72. 

Omission  of  demand  and  notice,  in 
case  of  a  defendant  having  available 
personal  property,  was  deemed  occa- 
sion to  vacate  a  sale  of  a  block  of  real 
estate  worth  $350,000  for  $17.25,  amount 
of  judgment,  interest  and  costs.  Davis 
r.  Chicago  Dock  Co.,  129  III.  180. 

In  another  Illinois  case,  even  after 


the  redemption  period,  omission  of  per- 
gonal notice  was  deemed  6ccasion  to 
vacate  a  sale  of  land  for  the  amount  of 
the  judgment,  one- twentieth  of  the 
value,  under  execution  issued  on  the 
transcript  of  a  justice's  judgment  filed 
in  the  circuit  court.  Hobson  v.  McCam- 
bridge,  130  111.  367. 

Omission  to  make  demand  on  sure- 
ties, caused  to  be  vacated  a  sale  of  land 
worth  $7,000  for  $10.  Weather  v.  Nu- 
gent, 72  Tex.  272. 

In  California  a,  sale  en  masse  of 
property  worth  $30,000  for  $1,755,  the 
sheriff  and  the  purchaser  not  knovring 
that  it  was  parcelable.  Smith  r.  Ran- 
dall, 6  Cal.  47;  65  Am.  Dec.  475. 

In  Kloepking  v.  Stellmacher,  21  N. 
J.  Eq.  328,  the  court  set  aside  a 
chancery  ?4ale  of  land  worth  $1,500  for 
$52,  of  defendant's  "  ignorant,  stupid, 
perverse  and  poor,"  **  though  the  in- 
formation was  given  and  understood.'* 
,  In  Graff  am  v.  Burgess,  117  U.S.  19^, 
on  setting  aside  a  sale  of  real  estate 
worth  $10,000  for  $81.21,  on  a  claim  of 
$200  against  a  defendant  who  had  suffi- 
cient available  personal  property,  the 
court,  by  Bradley,  J.,  said:  **'From 
the  cases  here  cited,  we  nmy  draw  the 
general  conclusion,  that  if  the  inade- 
quacy of  price  is  so  gross  as  to  sho<*k 
the  conscience,  or  if  in  addition  togrof^s 
inadequacy,  the  purchaser  has  been 
guilty  of  any  unfairness,  or  has  taken 
any  undue  advantage,  or  if  the  owner 
of  the  property  or  party  interested  in 
it  has  been  for  any  other  reason  mis- 
led or  surprised,  then  the  sale  will  be 
regarded  as  fraudulent  and  void,  or 
the  party  injured  will  be  permitted  to 
redeem  the  property  sold.  Great  in- 
adequacy requires  only  slight  circum- 
stances of  unfairness  in  the  conduct  of 
the  party  benefited  by  the  sale  to  raise 
the  presumption  of  fraud.*'  Compare 
Hunt  V,  Fisher,  29  Fed.  Rep.  Soi; 
Schilling  i/.  Lintner,  43  N.  J.  Eq.  444; 
Teele  v.  Yancey,  23  Gratt.  (Va.) 
691 ;  Sinnett  v,  Cralle,  4  W.  Va.  60a 

In  Delaware^  an  execution  sale  of 
land  worth  $25,000  for  $17,500  was  set 
aside  for  the  fact  that  a  bystander 
>i'ould  have  bici  $25,000,  had  he  not 
been  prevented  by  deafness  from 
hearing  the  biddings,  and  had  bis 
agent  obeyed  his  instructions.  Broom- 
all  V.  Reybold,  5  Del.  435. 
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"  shocking  inadequacy  of  price.***  The  statutes  of  some  States  fix 
a  minimum  limit  of  price,  a  prescribed  ratio  of  the  valuation, 
generally  two-thirds  thereof.* 

Inadequacy  of  price  is  never  per  seR  ground  for  granting  the 
defendant's  prayer  to  have  the  sale  annulled,  if  the  right  of  re- 
demption exists,  and  he  gives  no  good  excuse  for  not  having  ex- 
ercised it.*  So,  also,  may  he  be  precluded  by  laches  importing 
acquiescence.*  So,  also,  may  he  be  estopped  by  his  own  direct 
agency  in  the  result.* 

XVm.  The  Eettjsn — 1.  Requisites.® 

2.  Between  Whom  Conclusive. — Between  the  parties  to  the  suit, 
and  **  those  claiming  under  them  as  privies,  and  all  others  whose 
rights  and  liabilities  are  dependent  upon  the  suit  as  bail  and 
indorsers,  the   return   of   the-  sheriff  of    matters  material  to  be 


1.  In  Henderson  v.  Sublett,  21  Ala. 
630,  the  court,  by  Ligon,  J.,  said : 
"When  the  inadequacy  is  so  glaring 
and  gjoss  as  at  once  to  shock  the  un- 
derstanding and  conscience  of  an 
honest  and  just  man,  it  will  of  itself 
authorize  the  court  to  set  aside  the 
sale.  For  instance,  if,  as  in  the  case 
under  consideration,  a  tract  of  land  of 
the  value  of  $1,800  is  sold  for  $5,  the 
court  out  of  which  the  execution  is- 
sued should  not  hesitate  to  set  aside 
the  sale  for  this  cause  alone." 

In  another  Alabama  case,  of  land  of 
A  worth  $1,800,  mortgaged  to  B  for 
$400,  the  equity  of  redemption  was 
sold  to  B  for  $200,  the  amount  of  the 
execution  debt,  twenty  times  the-  sum 
bid  by  him  shortly  before,  at  another 
execution  sale  against  A,  for  an  adjoin- 
ing tract  of  the  same  size  and  of  nearly 
the  same  value  and  unincumbered,  the 
two  constituting  an  entire  plantation. 
The  court  set  aside  both  sales.  Ray 
V,  Womble,  56  Ala.  32.  Compare 
Lankford  v,  Jackson,  21  Ala.  650, 
where  was  vacated  a  sale  of  land  worth 
$1,000,  at  $600. 

2.  Ohio  Rev.  Stat.  1890,  §  5391;  In- 
diana Rev.  Stat.  1881,  \  732 ;  Kansas 
Gen.  Stet.  1889,  §4553;  Nebraska 
Comp.  Stat.  1889,  p.  920,  ^  49ir/;  Ok- 
lahoma Stat.  1891,  ^  4754;  New  Mexico 
Comp.  Laws,  1884,  ^2171. 

In  Kentucky^  the  defendant  has  the 
right  to  redeem,  if  the  land  brings  less 
than  two-thirds  of  its  valuation.  Ken- 
tucky Gen.  Stat.  1887,  p.  563,  §  4. 

Where  manv  lots  of  land  were  sold 
tp  the  agent  of  all  the  judgment  cred- 
itors, and  few  bids  made  except  by 
him,  and  eight  lots  went  at  less  than 


two- thirds  their  appraised  value,  some 
at  only  one-fourth,  the  sale  was  set 
aside,  except  as  to  lots  transferred  to 
innocent  purchasers  for  value.  Capital 
Bank  v.  Huntoon,  35  Kan.  577. 

3.  Mixer  v.  Sibley,  53  111.  61 ;  Peter- 
son V.  Little,  74  Iowa  223;  Black  v, 
Steele  (Ky.  1887),  6  S.  W.  Rep.  23. 

In  Louisiana,  he  cannot  attack  the 
sale  on  the  ground  that  the  price  does 
not  exceed  a  prior  conventional  incum- 
brance, where  the  holders  have  filed 
a  third  opposition  claiming  to  be  paid 
out  of  the  proceeds.  Lane  v.  Cam- 
eron, 36  La.  Ann.  773. 

4.  Supra,  this  title.  Vacating  Sales 
— Laches, 

Where  the  assignee  of  a  mortgage 
debt  unlawfully  caused  the  mortgaged 
property  to  be  sold  to  satisfy  the  same 
debt,  it  was  held  that  after  four  years' 
acquiescence  of  the  owner,  an  innocent 
purchaser  from  the  execution  purchaser 
should  not  be  disturbed.  Waller  v. 
Tate,  4  B.  Mon.  (Kv.)  529. 

5.  Supra,  this  title,  Vacating  Sales 
— Misconduct  of  the  Defendant, 

So  held  where  he  caused  the  land  to 
bring  less  than  one-tenth  of  its  value. 
Atcheson  v.  Hutchison,  51  Tex.  223: 
So,  also,  where  land  alleged  to  be  worth 
$4,000  was  sold  en  masse  for  $77.60. 
Pearson  v.  Flanagan,  52  Tex.  266. 

So,  also,  are  estopped  both  he  and 
one  to  whom  he  had  conveyed  the  prop- 
erty in  fraud  of  creditors.  Miller  v. 
Koertge,  70  Tex.  162.  McCanless  v. 
Flihchum,  98  N.  Car.  358. 

6.  See  Executions,  Vol.  7,  p.  155. 
As  to  the  eflfect  of  the  time  of  the 

return  upon  the  validity  of  the  sale, 
see  supra,  this  title,  The  Time,  etc., — 
If  After  Return  Day. 
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returned  is  so  far  conclusive  evidence,  that  it  cannot  be  contra- 
dicted for  the  purpose  of  invalidating  the  sheriflTs  proceedings, 
or  defeating  any  right  acquired  under  them.  But  such  return  is 
not  conclusive  as  to  third  persons  whose  interests  are  not  con- 
nected  with  the  suit,  but  may  be  affected  by  the  proceedings  of 
the  sheriff,  or  matters  not  necessary  or  proper  to  be  returned."* 

In  most  of  the  New  England  States,  under  an  extent  on  real 
estate,  a  correct  return  is  an  indispensable  muniment  of  the 
plaintiff's  title  * 

3.  Practice. — The  practice  as  to  traversing  the  return  depends, 
of  couVse,  on  the  system  of  pleading  peculiar  to  each  State.'  So 
alf^o  as  to  amendments  and  relation  back.*  Ordinarily,  parties 
and  privies  may  controvert  the  return  only  in  an  action  against 


1.  Brown  v,  Davis,  9  N.  H.  81. 
Compare  Angier  v.  Ash,  26  N.  H.  99; 
Butler  V.  State,  20  Ind.  169;  WitheriU 
V.  Gk>ss,  26' Vt.  748;  Phillips  r.  Elwell, 
14  Ohio  St.  240;  84  Am.  Dec.  373; 
Bruce  v,  Holden,  21  Pick.  (Mass.)  187; 
Cozine  v.  Walter,  55  N.  Y.  304;  Tullis 
V.  Brawley,  3  Minn.  277 ;  Knowlton  v. 
Ray,  4  Wis.  288. 

The  purchaser  is  not  bound  by  the 
return.  Moore  r.  Martin,  38  Cal.  428 ; 
Wyatt  V,  Stewart,  34  Ala.  716. 

The  purchaser,  having  no  control 
over  the  sheriif,  is  not  to  be  prejudiced 
by  any  incorrectness  or  want  of  return; 
his  title  does  'not  depend  thereon. 
Brooks  r.  Rooney,  11  Ga.  423:  56  Am. 
Dec.  430;  Forrest  v.  Camp,  16  Ala. 
642. 

A  recital  in  the  return  may  be  proved 
by  the  sheriff  to  have  been  made  inad- 
vertently. King  %f.  Russell,  40  Tex. 
124.  But  in  general  the  return  cannot 
be  varied  or  contradicted  by  his  parol 
testimony.  Ay  res  v.  Duprey,  27  Tex. 
593 ;  86  Am.  Dec.  657. 

In  Louisiana^  the  recitals  in  the  re- 
turn are  only  prima  facie  evidence  of 
the  facts  stated  in  it  between  the  par- 
ties.    Grant  V.  Harris,  16  La.  Ann.  323. 

In  Michigan^  where  a  purchaser  of 
goods  at  an  execution  sale  colluded 
with  the  sheriff  to  have  the  return 
falsely  state  the  date  of  the  levy,  in 
order  to  defraud  a  mortgagee,  it  was 
held  that  the  return  might  be  contra- 
dicted by  parol  testimony.  Nail  v. 
Granger,  8  Mich.  450;  77  Am.  Dec. 
462. 

In  Pennsylvania^  the  sheriff  may 
deny  the  truth  of  his  return  as  against 
a  person  who  fraudulently  procured 
him  to  make  it.  Evans  v.  Matson,  51 
Pa.  St.  366 ;  88  Am.  Dec.  584. 


684 


The  fact  that  a  return  to  a  notice  of 
inquisition  did  not  fully  show  legal 
notice  to  the  defendant,  was  held  nut 
to  be  fatal  to  the  purchaser's  title. 
Atkinson  v,  Tomlinson,  91  Pa.  St 
284. 

In  Mississippi,  where  the  plaintiff 
was  the  purchaser,  and  receipted  for 
part  of  his  bid  as  money,  it  was  held 
that  the  sheriff  might  show  that  the 
sum  stated  in  the  return  had  not  been 
actually  received  by  himself.  Shot- 
well  V,  Hamblin,  23  Miss.  156;  55  Am 
Dec.  83. 

As  to  control  of  the  recitals  in  the 
return  by  those  in  the  deed,  see  infra, 
this  title,  Variance  from  The  Rrtnm. 

2.  In  Massachusetts^  as  to  its  force, 
see  opinion  by  Story,  J.,  in  U.  S.  v. 
Slade,  2  Mason  (U.  S.)  76. 

In  Rhode  Island^  an  essential  defixt 
in  the  return  cannot  be  remedied  br 
evidence  aliunde.  Wilcox  v.  Emer- 
son, 10  R.  I.  270;  14  Am.  Rep.  683. 

In  Vermont y  one  claiming  title  to 
personal  property  by  virtue  of  an  exe- 
cution sale,  may  show  that  it  >»-ts 
made  in  a  different  manner  from  that 
stated  in  the  return.  Drake  :. 
Mooney,  31  Vt.  617;  76  Am.  Dec. 
145. 

S.  Sprinz  v,  Frank,  81  Ga.  162; 
Egery  v.  Buchanan,  5  Cal.  53. 

In  'Pennsylvania,  the  sheriff  cannot 
be  compelled  to  alter  his  return  as  toa 
matter  of  fact.  Vastine  v.  Fury,  a  S. 
&  R.  (Pa.)  426;  Boas  v,  Updegrove,  5 
Pa.  St.  516;  47  Am.  Dec.  425. 

4.  Brandon  v.  Snow,  2  Stew.  (Ala,) 
255 ;  Wilton  Mfg.  Co.  v,  Butler,  34 
Me. 431 ;  Welsh  v.  Joy,  13  Pick.  (Mass) 
477 ;  Cogswell  v.  Mason,  9  N.  H.  i^\ 
Bullitt  T'.  Winston,  i  Munf.  (Va.)  269; 
Wilson  T'.  Bucknam,  71  Me.  554. 
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the  sheriff  for  a  false  return.^  Proceedings  upon  the  return,  are 
generally  prescribed  by  statute.* 

XIX.  CoKFiBXATioir— 1.  At  Law— ^.  Necessity  and  Effect. 
— A  few  States  have  statutes  prescribing  a  formal  confirmation 
of  the  sale.^  Some  statutes  recognize  it  as  a  prerequisite  of  the 
deed,  without  formally  directing  it.* 

In  the  absence  of  a  contrary  provision,  the  order  has  the  force 
of  a  judgment.*  Whenever  a  statute  requires  the  sale  to  be 
reported  to  and  approved  by  the  court,  a  conveyance  without 
confirmation  is  void.* 


1.  Bean  v,  Parker,  17  Mass.  591 ; 
Stewart  v.  Stringer,  41  Mo.  400;  97 
Am.  Dec.  278;  Ilallowell  v.  Paige,  24 
Mo.  590;  Clough  tf,  Monroe,  34  N.  H. 
381;  WithereU  v.  Goss,  26  Vt.  748; 
Castner  v.  Styer,  23  N.  J.  L.  236;  Phil- 
lips z\  Elwell,  14  Ohio  St.  240;  8i4  Am. 
Dec.  373 ;  Paxson's  Appeal,  49  Pa.  St. 

As  to  remedies  against  the  sheriff 
for  a  false  return,  see  infra^  this  title, 
Sheriff^ 5  Rights^  etc. — Amercement. 

2.  In  Alabama^  on  return  that  goods 
levied  on  remain  unsold,  the  clerk 
must  issue  a  writ  for  their^sale,  in  form 
prescribed  by  Alabama  Civil  Code, 
1886,  §  2915.  See  supra^  this  title.  Dis- 
posal of  Proceeds, 

S.  In  OhiOy  if  it  be  found  by  the  court 
"  that  the  sale  has  been  made  in  all  re- 
spect in  conformity  to  the  provisions 
of  this  title,  the  clerk  shall  be  directed 
to  make  an  entry,"  etc.  Ohio  Rev. 
Stat.,  1890,  §  5398. 

The  sheriff  should  keep  the  proceeds 
until  the  confirmation.  Stone  ?'.  Rufiin, 
2  Ohio  503. 

In  Oregon^  **An  order  confirming  a 
sale  shall  be  a  conclusive  determination 
of  the  regularity  of  the  proceedings  con- 
cerning such  sale,  as  to  all  persons,  in 
any  other  action,  suit,  or  proceeding 
whatever."  Oregon  Annot.  Laws,  1887, 

h  296.  p.  4- 

The  Kansas  law  is  like  that  of  Ohio, 
Kansas  Gen.  Stat.,  1889,  §  4556. 

An  €X  parte  confirmation  is  not  con- 
clusive evidence,  binding  upon  all 
parties  that  may  possibly  be  affected  by 
it,  that  the  land  ordered  to  be  sold  was 
that  sold,  or  was  legally  sold.  Rice  r. 
Poynter,  15  Kan.  263. 

4.  Delaware  Laws,  1874,  p.  680,  §  26. 

The  Nebraska  statute  is  like  that  of 
Kansas.  Nebraska  Com  p.  Stat.  1889, 
p.  921,  §498. 

In  absence  of  any  showing  of  fraud, 
the    confirmation    gives    a  good   title, 
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notwithstanding  failure  to  publish 
notice  thirty  days  before  the  sale. 
Wyant  v,  Tuthill,  17  Neb.  495.  But 
where  the  confirmation,  after  being  en- 
tered, is  at  the  same  term  set  aside  be- 
fore a  transfer  of  the  property'  b}'  the 
purchaser,  his  vendee  acquires  no  title. 
Young  r.  DePutron,  37  Fed.  Rep.  46. 

The  Minnesota  foreclosure  statute 
provides  for  a  like  entry  of  confirma- 
tion. Minnesota  Stat.,  1891,  ^  5390^ 
The  confirmation  raises  a  presumption 
that  the  statutory  prerequisites  were 
complied  with.  Closen  v.  Whitney,  39 
Minn.  50. 

The  Dakota  territorial  statute  was 
like  that  of  Ohio,  Dakota  Comp.  Laws, 
X887,  ^  5149. 

5.  Infra,  this  title,  Confirmation — 
Proceedings. 

In  Louisiana,  ordinarily,  a  judgment 
in  monition  approving  the  sale,  oper- 
ates as  a  bar  to  any  further  proceed- 
ings touching  its  validity.  Willis  v. 
Nicholson,  24  La.  Ann.  545.  Compare 
the  Maryland  foreclosure  practice. 
Cockey  r.  Cole,  28  Md.  276;  92  Am. 
Dec.  684. 

6.  Curtis  V.  Norton,  i  Ohio  278. 

Reversal  of  the  order  of  confirma- 
tion after  execution  of  the  sheriflP*s 
deed,  divests  any  title  thereby  acquired. 
McBain  r.  McBain,  15  Ohio  St.  337; 
86  Am.  Dec.  478. 

It  is  error  to  confirm  a  sheriflT's  sale 
against  objection  of  a  defendant  who 
has  paid  the  decree  or  judgment  in 
full.  Reed  v,  Radigan,  42  Ohio  St. 
292. 

Under  the  Maryland  act  of  1831, 
ch.  290,  requiring  confirmation  of  a 
constable's  sale  of  realty  by  the  county 
court,  the  justice's  judgment  cannot 
otherwise  become  a  lien  thereon. 
Candler  v.  Fisher,  11  Md.  332.  If  the 
judgment  be  void  ab  initio,  the  con- 
firmation vests  no  title.  Koechlept  v. 
Hook,  10  Md.  173;  69  Am.  Dec.  133. 
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b.  Proceedings. — The  sale  may  be  confirmed  on  motion  by 
any  person  interested,  or  by  the  court  on  its  own  motion.^  The 
court  cannot  modify  the  terms  of  sale  ;  it  must  either  con- 
firm or  reject.* 

c.  Grounds  FOR  Refusing. — Whatever  would  require  that  a 
sale  be  set  aside,  is,  a  fori  tori,  ground  for  refusing  its  confirma- 
tion.*  If  the  officer  has  failed  to  comply  with  the  plain  letter 
of  a  mandatory  statute,  the  courtv  will  disaffirm  the  sale  and 
order  a  new  one.*  So,  also,  if,  with  apparently  damnifying  conse- 
quence,  he  has  violated  the  spirit  of  the  statute.* 

2.  In  Chancery  and  Probate. — In  decretal  sales,  the  purchaser  is 
ordinarily  considered  a  mere  preferred  bidder.®  The  court  may 
refuse  to  accept  his  bid  for  many  reasons  which  do  not  apply  to 
a  common  execution  sale.''  In  those  States,  however,  where  a 
foreclosure  sale  is  made  by  a  special  writ  of  execution,  no  report 
or  confirmation  is  required.® 

A  decree  authorizing  a  trustee,  commissioner,  or  sheriff  to  sell, 
must  also  require  a  report  and  confirmation.®  After  confirma- 
tion,  a  foreclosure  sale  **  will  not  be  set  aside  for  inadequacy  of 
price  unless  it  be  also  shown  that  the  sale  was  unfairly  conducted, 
or  there  was  fraud  or  surprise,^^  or  mistake,  which  prevented  the 


1.  In  Kansas^  after  the  sheriff's  re- 
turn, even  without  his  consent.  Fer- 
guson T'.  Tutt,  8  Kan.  370.  But  com- 
pare Collins  V.  Ritchie,  31   Kan.  371. 

The  purchaser  is  a  party  entitled  to 
make  the  motion,  or  to  proceed  in 
error  to  reverse  an  order  overruling  it. 
Cowdin  V.  Cowdin,  31  Kan.  528. 

2.  Ohio  L.  Ins.  &  T.  Co.  v.  Goodin, 
10  Ohio  St.  557. 

So  also  as  to  the  action  of  the  Mary- 
land court  of  appeals  upon  a  confirm- 
ation, hy  the  county  court  of  a  consta- 
ble's sale  of  realty  under  a  justice's 
execution.    Kinnear  v,  Lee,  aS  Md.  488. 

If  any  objection  properly  available 
upon  the  hearing  be  not  then  inter- 
posed, or  if  then  made  be  overruled, 
it  can  never  be  asserted  collaterally; 
the  order  having  the  effect  of  an  ordi- 
nary judgment.  Mayer  v.  Wick,  15 
Ohio  St.  548.  It  seems  that  in  Ohio 
the  remedy  would  be  by  writ  of  error. 
Reeves  v.  Skerrett,  13  Ohio  St.  574. 

Such  is  the  practice  under  the  Min- 
nesota foreclosure  law.  Hotchkiss  v. 
Cutting,  14  Minn.  537. 

In  Kansas^  the  order  is  reviewable 
by  petition  in  error.  Moore  v.  Pye, 
10  Kan.  246. 

3.  See  supra^  this  title.  Grounds  for 
Vacating, 

4.  Kcehler  r.  Ball,  2  Kan.  160;  83 
Am.  Dec.  451. 

5.  E,  g.^  inefficiently  posting  the  no- 


tices. Roger  V,  Ocheltree,  4  Houst. 
(Del.)  452.  Publishing  in  a  paper  of 
small  circulation.  Craig  r.  Fox,  16 
Ohio  563. 

6.  See  Judicial  Sales,  vol.  12,  pp. 
209,  219;  Busey  r.  Hardin,  2  B.  Mon. 
(Ky.)4ii. 

7.  E.  g.y  an  agreement  by  the  peti- 
tioning credit<jr  to  advance  upon  the 
bid.  Childress  v.  Hurt,  2  Swan 
(Tenn.)  487.  But  roiw^ar^  Kellogg  r. 
Howell,  62  Barb.  (N.  Y.)  280, and  King 
V.  Piatt,  37  N.  Y.  155.  Surprise. 
Mitchell  V.  Harris,  43  Miss.  314;  Dale 
V,  Shirley,  5  B.  Mon.  (Ky.)  495;  Wjl- 
lisrmson  v.  Dale,  3  Johns.  Ch.  (N.  Y.} 
290.  A  misunderstanding  as  to  the 
scope  of  a  party's  authority.  Tarlor 
t'.  Gilpin,  3  Mete.  (Ky.)  544. 

8.  Jones,  Mort.  (4th  ed.),  §  1637. 

9.  Daniel's  Ch.  PI.  &  Pr.  (5th  ed.), 
$  1 281;  Dula  V.  Seagle,  98  N.  Car. 
458.  Unless  the  rule  be  modified  hj 
some  statutorv  provision.  Clark  r. 
Reyburn,  8  Wall.  (U.  S.)  318. 

As  to  the  practice  in  Virginia  upon 
a  supplementary  report,  see  Crockett 
V.  Sexton,  29  Gratt.  (Va.)  46. 

10.  In  Ten nessee,  after  the- con&rmi- 
tion  and  the  court  session  thereof,  th^ 
sale  can  only  be  set  aside  upon  an 
original  bill,  setting  up  fraud  or  acci- 
dent, etc. ;  but  not  on  facts  known  be- 
fore the  sale.  Spence  v.  Armour,  9 
Heisk.  (Tenn.)  167. 
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obtaining  of  any  adequate  price,  or  the  party  had  no  notice  of 
the  order  of  sale,*  or  of  the  confirmation  thereof.*** 

The  .confirmation  does  not  devest  title  nor  dispense  with  the 
necessity  of  the  officers  conveyance.^  As  the  title  does  not 
vest  until  after  the  confirmation,  a  defendant  in  possession  may 
meanwhile  remove  whatever  crops  are  in  a  condition  to  be  cut 
"  in  the  usual  course  of  good  farming.*** 

XX.  Bedemptiok.^ 

XXI.  The  Deed — 1.  Himimental  Necessity. — In  Canada,^  and  in 
most  of  the  States,  the  purchaser's  title  to  real  estate  is  inchoate, 
until  the  sheriff  has  executed  and  delivered  to  him  a  formal  con- 
veyance.'' Indeed,  in  many  States,  until  this,  the  title  and  right 
of  possession  are  deemed  to  be  in  the  execution  defendant.®  In 
a  few  States  the  deed  has  been  declared  not  to  be  a  necessary 
muniment  of  title,  its  execution  and  delivery  being  merely  a 
ministerial  act  of  the  sheriff.®     In  the  New  England  and  other 


1.  Nugent  V.  Nugent,  54  Mich.  557. 

2.  Jones  on  Mort.   (4th  ed.),  §  1670. 
[See  in  Mr.  Jones'  note  an  excellent 

collation  of  authorities  by  States.] 

3.  Webster  v.  Hill,  3  Sneed  (Tenn.) 

333- 

So,  also,  in  Pennsylvania^  as  to  a 
sale  bv  the  orphans'  court.  Erb  v.  Erb, 
9W. '^S.  (Pa.)  147.  The  confirma- 
tion is  not  complete  until  the  purchase 
money  be  paid  and  the  deed  delivered. 
Leshey  v.  Gardner,  3  W.  &  S.  (Pa.) 
314;  30  Am.  Dec.  764. 

4.  Allen  V,  Elderkin,  62  Wis.  627. 
If  the  purchaser  takes  possession  be- 
fore the  confirmation,  he  is  a  trespasser 
and  liable  for  mesne  profits.  Lupton 
r.  Almj,  4  Wis.  242. 

Until  the  confirmation,  the  purchaser 
cannot  be  compelled  to  pay.  Daniel's 
Ch.  PI.  &  Pr.  (5th  ed.),  §  1279. 

6.  See  Redemption. 

6.  In  En£iand,  on  levy  upon  a  lease- 
hold, in  Doe  v.  Dpnston,  i  6.  &  Aid. 
232,  the  court,  hy  Ellenborough,  C.  J., 
said:** The  execution  of  the  convey- 
ance requisite  to  give  the  vendee  a  good 
title  was  an  act  n  -rcessary  for  the  sher- 
iffs completion  oi  the  sale."  This  case 
was  followed  in  Canada  in  Doe  t\ 
Miller,  10  U.  C,  Q^  B.  65,  72,  wherein 
the  court,  by  Robinson,  C.  J.,  said: 
"All  are  agreed  that  without  a  convey- 
ance by  deed  following  a  sale  of  real 
property  by  the  sheriflT,  the  title  of  the 
purchaser  is  not  complete,  even  Where 
a  term  only  has  been  sold." 

7.  Barclay  v.  Plant,  50  Ala.  509; 
People  V,  May  hew,  26  Cal.  655;  Curtis 
V.  Millard,  14'lowa  128;  81  Am.  Dec. 
460;   Leger   v.   Doyle,     ii    Rich.     (S. 


Car.)  109;  70  Am.  Dec.  240;  Holmes  v. 
McMaster,  x  Rich.  Eq.  (S.  Car.)  340. 

In  Missouri^  the  deed  does  not  cutout 
intervening  rights  of  strangers.  Strain 
V.  Murphy,  49  Mo.  337. 

If  the  deed  be  lost  before  its  registra- 
tion, he  should  execute  a  substitute. 
McMillan  r.  Edwards,  75    N.   Car.  81. 

8.  Smith  V.  Colvin,  17  Barb.  (N.  Y.) 
157;  Hayes  v.  New  York  Gold  Min. 
Co.,  2  Colo.  273;  Goss  V,  Meadors,  78 
Ind.  528.* 

In  Tennessee^  the  sale  without  the 
deed  conveys  only  an  equitable  title 
which  will  not  support  ejectment. 
Edwards    v.   Miller,  4  Heisk.    (Tenn.) 

3H- 

9.  Leland  v,  Wilson,  34  Tex.  79; 
Boring  v.  Lemmon,  5  Har.  &  J.  (Md.) 
223;  Remington  v.  Linthicum,  14  Pet. 
(U.S.)  84. 

So,  also,  under  the  Louisiana  Code, 
since  making  the  adjudication  and  pay- 
ment 6ufi[icient  to  transfer.  Jouet  v. 
Mortimer,  29  La.  Ann.  213.  But 
compare  Childress  v.  Allin,  17  I^a.  37. 

In  Kentucky y  where  a  mortgage 
vests  the  legal  title  in  the  mortgagee, 
if  he  purchases  on  foreclosure  no  deed 
is  necessary.  Monroe  z\  Stephens,  80 
Ky.  155. 

In  New  Torky  a  foreclosure  deed 
vests  title  unaffected  by  intervening 
acts  of  the  mortgagor,  ftector,  etc.,  v. 
Mack,  93  N.  Y.  488;  Mygatt  v.  Coc, 
44  Hun  (N.  Y.)  31. 

In  Illinois  J  after  a  foreclosure  decree, 
the  mortgagor  has  no  such  ownership 
as  will  support  a  mechanics'  lien. 
Davis  V.  Connecticut  Mut.  L.  Ins.  Co., 
84  III.  508. 
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States  where  land  is  extended,  as  under  an  elegit,  the  setting  off 
obviates  the  necessity  of  a  deed.* 

In  absence  of  statutory  provision  a  decree  in  equity  .cannot, 
per  se,  divest  the  legal  title ;  it  can  only  compel  the  defendant 
to  convey,  or  direct  a  commissioner  so  to  do.* 

2.  Compelling  Its  Delivery. — In  case  the  sheriff  refuses  to  con- 
vey, the  purchaser  has  three  available  remedies :  he  may  move 
for  a  rule  to  show  cause,*  or  he  may  proceed  in  equity,'*  or  he 
may  proceed  by  mandamus.* 

3.  When  to  be  Hade. — In  those  States  in  which  the  defendant 
has  no  right  of  redemption,  the  deed  can  be  made  upon  the  pur- 
chaser's paying  the  price ;  so,  also,  where,  though  such  right 
exists,  the  conveyance  is  allowed  immediately.*  A  deed  ex- 
ecuted  before  expiration  of  the  redemption  period  is  abso- 
lutely void.'' 


In  JSTew  yersew  the  purchaser's  title 
is  co-extenfiivc  with  the  mortgage  de- 
scription, the  bill  and  the  fi.  fa.  Mc- 
Gee  V,  Smith,  i6  N.J.  Eq.  462. 

1.  In  Rhode  Island,  **  if  no  person 
appear  to  redeem,"  etc.,  the  sheriff 
shall  sell  sufficient  to  satisfy  the  judg- 
ment  and  the  deed  shall  vest  in  the 
purchaser  all  the  interest  the  debtor 
had  at  the  time  of  the  attachment  or 
levy.  Rhode  Island  Pub.  Stat.,  1882, 
p.  615, 5  14. 

In  Massachusetts^,  if  thfe  creditor 
has  elected  to  have  the  land  sold,  the 
sheriff  must  execute  and  deliver  to  the 
purchaser  a  deed,  "which,  being  re- 
corded within  three  months  after  the 
sale  in  the  registry  of  deeds."  etc., 
gives  title.  Massachusetts  Pub.  Stat., 
1882,  p.  1012,  ^  28.  Compare  Maine 
Rev.  Stat.,  1883,  p.  620,  ^  ^2. 

Delivering  and  recording  the  deed 
passes  no  title  unless  the  officer  makes 
a  return  on  the  execution.  Walsh  v. 
Anderson,  135  Mass.  65. 

In  Vermont^  if  it  be  not  redeemed 
within  six  months,  "the  person  to 
whom  the  same  was  appraised  may  enter 
and  take  possession  thereof,  without 
giving  previous  notice,"  etc.  Vermont 
Rev.  Laws,  1880,  §  1578.  In  Connecti- 
cut, it  is  absolutely  "set  out  to  the 
creditor  by  metes  and  bounds."  Con- 
necticut Gen.  Stat.,  1888,  ^  1182.  Com- 
pare New  Hampshire  Gen.  Laws, 
1878,  p.  548,  $  9. 

As  to  the  English  practice  on  elegit, 
see  I  &  2  Vict.  ch.  6,  and  ch.  no,  §  11. 

2.  Proctor  v.  Ferebee,  i  I  red.  Eq. 
(N.  Car.)  143;  36  Am.  Dec.  34;  Shep- 
herd V.  Ross  Co.,  7  Ohio  271;  Wallis 
V,  Wilson,  34  Miss.  357. 


S.  People  V,  Haskins,  7  Wend.  (N. 
Y.)  463. 

4.  In  Upper  Canada,  making  the 
execution  defendant  also  a  partv. 
Witham  v,  ^mith,  5  Grant  Ch.  (U.  C.) 
203. 

In  New  ycrsey,  after  the  sheriff  hi» 
delivered  the  deed  to  the  plaintifTs  at- 
torney and  taken  a  receipt  in  full,  he 
is  not  a  necessary  party  to  the  pur- 
chaser's suit  against  the  attomev  to 
compel  delivery.  Whitney  v,  Rirt- 
land,  27  N.  J.  Eq.  333. 

5.  People  p.  Flemine,  2  N.  Y.  484; 
People  V.  Irwin,  14  CaT.  428. 

In  Louisiana,  one  of  three  purchas- 
ers in  indivision,  who  had  paid  his 
share  of  the  adjudicated  price,  was  held 
to  have  a  right  to  demand  from  the 
sheriff  a  deed  of  sale  for  his  undivided 
portion  ;  and  no  one  of  the  co-proprie- 
tors was  entitled  to  oppose  on  the 
ground  that  the  taxes  had  not  been 
paid.  Montross  v,  Jamison,  30  La. 
Ann.,  pt.  I,  172. 

6.  In  Alabama,  the  sheriff  must  exe- 
cute and  deliver  the  deed  within  five 
days  after  consummation  of  the  sale. 
Alabama  Civil  Code,  18S6,  ^  2917. 

7.  Gorham  v.  Wing,  10  Mich.  4S6; 
Perham  v.  Kuper,  61  Cal.  331.  Such 
deed  would  not  even  constitute  color  of 
title.     Bernal  v,  Gleim,  33  Cal.  66S. 

As  to  the  reckoning  of  the  period. 
see  Redemption;  Judicial  Sales, 
vol.  12,  p.  220.    Freeman  Ex.  (2d  ed.). 

In  case  of  disputed  title,  it  seems  that 
a  court  of  equity  may  extend  the  period 
until  determination  of  the  issues.  Car- 
roll V.  McCuIlough,  63  N.  H.  95. 

In   case   the   bar  of  the  Statute  of 
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4.  By  Whom. — In  absence  of  a  statute  to  the  contrary,  the 
sheriflf  who  made  the  sale  is  the  proper  person  to  convey,  even 
after  discontinuing  in  the  office.*  It  being  a  mere  ministerial 
act,  the  deputy  may  convey;*  and  this,  though  appointed  by 
parol  only.*  But  a  deed  not  signed  in  the  name  of  his  principal 
would  be  void.* 

The  deputy  may  convey  after  the  principal  is  out  of  office, 
his  authority  being  shown.^  Though  the  sale  was  made  by  a 
deputy,  the  principal  may  convey.*  Some  statutes  provide  for 
execution  of  the  deed  by  the  successor,  when  the  sheriff  who 
made  the  sale  is  dead  or  disa^)led.''  Sometimes  the  court  will 
appoint  a  person  to  execute  the  deed.®  Some  statutes  require 
it  to  be  executed  by  the  person  in  office  when  the  certificate  is 
returned.® 

6*  To  Whom. — ^The  deed  can  only  be  made  to  a  purchaser,*®  or  to 


Limitations  has  not  intervened,  nor  the 
rights  of  any  innocent  purchaser  for 
value,  nor  other  circumstance  to  ren* 
der  it  inequitable,  equity  will  at  the 
latest,  grant  the  purchaser's  applica- 
tion for  a  conveyance  after  the  time  of 
the  judgment  lien  plus  the  redemption 
period.  In  Illinois^  this  would  be 
eight  years  and  three  months.  Shra- 
der  V.  Peach,  77  111.  615. 

The  Illinois  act  of  1872,  requiring 
the  deed  to  issue  within  five  years,  does 
not  apply  to  a  bill  filed  prior  thereto. 
Hawley  v.  Simons  (111.  1887),  14  N.  E. 
Rep.  7. 

1.  Head  v.  Daniels,  38  Kan.  i ;  An- 
thony V.  Wessel,  9  Cal.  103 ;  Porter  v. 
Mariner,  50  Mo.  364;  Lemon  v.  Crad- 
dock,  Litt.  Sel.  Cas.  (Ky.)  251 ;  12  Am. 
Dec.  30K  In  South  Carolina^  either  he 
or  the  existing  incumbent.  McElmurray 
V.  Ardis,  3  Strobh.  (S.  Car.)  212. 

A  statute  empowering  the  successor 
to  execute  the  deed  is  construed  ex- 
clusively. Wortham  v.  Cherry,  3  Head 
(Tenn.)  4^8. 

In  Clerk  v.  Withers,  6  Mod.  29^,  the 
court,  by  Holt,  C.  J.,  said:  "  The  sheriff 
out  of  office  may  sell  without  a  vend, 
exf.;  ...  a  distringas  does  not 
give  him  authority  to  sell,  but  is  com- 
pulsive upon  him  to  sell." 

2.  Carr  r.  Hunt,  14  Iowa  206;  Gor- 
ham  V,  Gale,  7  Cow.  (N.  Y.)  739; 
Young  V.  Smith,  10  B.  Mon.  (Ky.) 
293 ;  Kellar  v,   Blanchard,  2  La.  Ann. 

3.  McGee  v.  Eastis,  3  Stew.  (Ala.) 
307;  Jackson  v,  Davis,  18  Johns.  (N. 
Y.)7. 

4.  Parker  v.  Kctt,  i  Salk.  96;  Lewes 
V,    Thompson,  3  Cal.   266;   Evans   v, 

22  C.  of  L.— 44  6^ 


Wilder,  7  Mo.  359;  Robinson  v.  Hail, 
33  Kan.  139. 

In  Michigan,  however,  there  has 
been  an  attempt  to  distinguish  art 
"undersheriff"  (or  general  deputy) 
from  a  deputy  in  this  regard,  disting- 
uishing the  New  Torh  and  Michigan 
statutes  and  Simonds  v.  Catlin,  2  Cai. 
(N.  Y.)  61;  Calendar  v,  Olcott,  i  Mich. 

344- 

A  signature  in  the  form,  *^A,  marshal, 
by  B,  deputy,"  is  unobjectionable.  Ans- 
ley  V,  Hart,  77  Ga.  42. 

5.  Cloud  V,  El  Dorado  Co.,  12  Cal. 
128;  73  Am.  Dec.  526;  Robinson  v. 
Hall,  33  Kan.  139;  Tuttle  v,  Jackson,  6 
Wend.  (N.  Y.)  213;  21  Am.  Dec.  306. 
Not,  however,  after  the  principars ' 
death.    Anderson  v.  Brown,  9  Ohio  151. 

0.  Ogden  V.  Walters,  12  Kan.  282. 

7.  Mills  V,  Tukey,  22  Cal.  373;  83 
Am.  Dec.  74.  But  a  claimant  under 
such  deed  must  show  compliance  with 
the  terms  of  the  statute,  existence  of 
the  contingency,  etc.  Woods  v.  Lane, 
2  S.  &  R.  (Pa.)  53;  Edwards  v.  Tipton, 
77  N.  Car.  222:  Thornton  v,  Boyd,  25 
Miss.  598;  Phillips  v.  Jamison,  14  B. 
Mon.  (Ky.)  466;  Wortham  v.  Cherry,  3 
Head  (Tenn.)  468. 

8.  Sickles  v.  Hogebom,  10  Wend. 
(N.  Y.)  562;  People  v.  Boring,  8  Cal. 
406. 

In  Alabama,  a  court  of  equity  once 
assumed  such  right.  Stewart  v.  Stokes, 
33  Ala.  494. 

9.  Moore  v.  Willamette  Transp.,  etc., 
Co.,  7  Oregon  359;  Fowble  v.  Ray  berg, 
4  Ohio,  45;  Fretwell  v.  Morrow,  7  Ga. 
264;  Conger  v.  Converse,  9  Iowa  554. 

10.  Not  to  one  of  several  joint  pur- 
chasers.    Rice  f.  Smith,  18  N.  H.  369. 
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his  assignee,*  or  at  his  death  to  his  heirs,*  or  devisees,'  or  to  his 
executors  or  administrators  in  trust  therefor  *  .  In  some  States 
the  sheriflf's  deed  to  the  executor  or  administrator  is  expressly 
provided  for  by  statute.^ 

6.  Bequisites— ^7.  In  General. — The  deed  must  comply  with 
existing  statutory  conditions.*  The  sheriff  must  have  power  to 
make  it.  The  land  conveyed .  must  be  within  his  jurisidictional 
territory.'^  The  judgment  must  be  valid,®  also  the  execution,' 
the  levy  and  the  sale  unannuUed.*®  The  period  must  have 
expired  without  redemption.** 

6.  Recitals — (i)  Statutes  Mandatory  or  Directory, — In  some 
States  the  statutes  prescribe  the  essential  recitals.**     Ordinarily 


Nor  to  a  stranger  to  the  record.  John- 
son V,  Adleman,  35  111.  265;  Beasley 
V.  People,  89  111.  571;  Davis  v.  Mc- 
Vickers,  11  111.  327.  A  purchaser 
accepting  the  money  tendered  may 
waive  a  defect  in  an  attempted  redemp- 
tion and  the  payor  be  subrogated  to 
his  right  to  a  deed.  In  re  Eleventh 
Ave.,  81  N.  Y.  436. 

The  deed  may  be  made  to  a  person 
substituted  for  the  bidder  by  mutual 
consent.  Parler  v,  Johnson,  81  Ga. 
254;  {sub  Hom,  Porter  v,  Johnson 
(Ga.   1888),  7   S.  E.  Rep.  317);  Smith 


V.  Kelly,  3  Murph.  (N.  Car.)  507.  But 
the  deed  mustshow  that  the  purchaser 
authorized  the  substitution.  Morgan 
V.  Hannah,  11  Humph.  (Tenn.)  122. 

1.  Supra^  this  title.  Certificate  of 
Sale;  Assignments, 

In  New  2'ork,  the  sheriff  may  exe- 
cute a  deed  to  the  assignee  even  of  a 
certificate  of  sale  that  has  not  been 
acknowledged  or  filed.  Chautauqua 
Co.  Bank  v.  Risley,  4  Den.  (N.  Y.)  480. 

The  deed's  recital  of  an  assignment 
of  the  certificate  is  prima  facie  evi- 
dence thereof.  Messerscnmidt  v. 
Baker,  22  Minn.  81;  Turner  v.  First 
Nat.  Bank,  78  Ind.  19.  But  compare 
Carpenter  v,   Sherby,  71   111.  427. 

2.  Swink  v,  Thompson,  31    Mo.  336. 

8.  Where  twelve  years  after  a  pur- 
chaser's death,  his  devisee  for  life  re- 
leased to  A,  the  remainderman,  giving 
him  an  order  on  the  sheriff  to  make 
title,  it  was  held  that  a  deed  to  A  from 
the  incumbent,  successor  of  the  sheriff 
who  made  the  sale,  was  valid.  Sum- 
ner V.  Palmer,  10  Rich.  (S.  Car.)  38. 

4.  After  a  testatrix  had  obtained  a 
foreclosure  decree  and  before  its  exe- 
cution, she  died,  and  an  alias  execu- 
tion was  issued  in  her  name.  At  the 
sale  an  executor  was  the  purchaser, 
and  took   title  in   his   own   name,  in 


trust  for  the  estate.  Held^  that  a  deed 
executed  by  himself,  his  wife  and  his 
co-executor  would  pass  a  good  title. 
Banta  v.  School  Dist.  No.  3,  39  N.  J. 
Eq.  123. 

An  officer  appointed  under  the 
Missouri  statute  to  execute  and  ac- 
knowledge a  deed  upon  the  sheriff's 
decease  or  removal  has  onl  j  the  powers 
the  late  sheriff  would  have  had.  The 
court  will  not  compel  him  to  execute 
^  deed  to  the  grantees  of  a  purcha&er 
who  has  died;  but  will  permit  him  to 
execute  the  deed  to  the  purchaser's 
legal  representatives  without  naming 
them.     In  re  Guenzler,  70  Mo.  39. 

5.  E.  g.,  B's  New  Tork  Rev.  Stat 
1889,  p.  1084,  $  114. 

6.  See  Judicial  Sales,  vol.  12,  p. 
221.  Some  statutes  prescribe  the  form 
—€,  g,,  Rhode  Island  Pub.  Stat  1882.  p. 
615 ;  Colorado  Annot.  Stat.  1891,  ^  2553. 

Failure  to  comply  with  a  dircctonr 
statute  may  not  be  fatal.  So  held  as 
to  the  Oregon  requirement  that  the 
approval  of  the  court  be  indorsed  on 
the  writ.   Wright  v.  Young,  6  Oregon 

87. 

In  Louisiana^  as  to  the  requisites  of 
a  proces  verbal  to  have  the  legal  %'alue 
of  a  formal  deed,  see  Strauss  v.  Sore, 
29  La.  Ann.  270.  Omission  of  the  ad- 
judicatee's  signature  is  not  fatal.  Car- 
roll V,  Scheen,  34  La.  Ann.  423;  Ne- 
som  V.  Weis,  34  La.  Ann,  1009. 

7.  Hanbjr  v.  Tucker,  23  Ga,  133 ;  68 
Am.  Dec.  514. 

8.  Leland  v.  Wilson,  34  Tex.  79. 

9.  Watson  v,  Tindal,  24  Ga.  494;  V 
Am.  Dec.  142. 

10.  Supra,  this  title.  Grounds  for 
Vacating, 

11.  Delahay  v,  McConnel,  5  111.  156; 
Gross  V.  Fowler,  21  Cal.  392. 

la.  Also  their  effect.  See  infra,  this 
title,  The  Deed — Conclusiveness,  etc. 
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these  are :  the  date  and  amount  of  the  judgment ;  the  name  of 
the  court  and  parties ;  the  date  of  the  execution  and  of  its  recep- 
tion ;  the  levy  ;  the  notice ;  the  sale  on  the  day  designated;  the 
name  of  the  highest  bidder ;  the  prices,  and  the  expiration  of  the 
period  without  redemption.*  These  provisions  are  generally 
deemed  merely  directory.* 

Accordingly,  in  some  States,  non-compliance  with  the  statute 
in  minor  formal  or  evidential  matters,  may  not  invalidate  the 
deed,  where  the  fact  in  question  can  be  determined  through 
reference  to  the  records  or  files  of  the  court  from  data  furnished 
in  the  advertisement,  and  in  the  rest  of  the  deed.* 

"But  when  the  requisitions  prescribed  are  intended  for  the 
protection  of  the  citizen,  and  to  prevent?  a  sacrifice  of  his  prop- 
erty, and  by  a  disregard  of  which  his  rights  generally  would  be 
injuripusly  affected,  they  are  not  directory  but  mandatory.*** 


1.  Sometimes  the  entire  form.  See 
suproy  this  title,  Requisites — In  Gen- 
eral. Hihn  r.  Peck,  30  Cal.  288; 
Wack  f.  Stevenson,  54  Mo.  485. 

2.  Perkins  v.  Dibble,  10  Ohio  433 ; 
36  Am.  Dec.  97;  Jordan  v.  Brad- 
shaw,  17  Ark.  106;  65  Am.  Dec.  419; 
Clark  V,  Sawyer,  48  Cal.  133. 

3.  Missouri  reports  numerous  illus- 
trations : 

Omission  to  state  the  original  levy. 
Foulk  V.  Colburn,  48  Mo.  225.  Or 
why  the  sale  was  not  made  at  first 
term.  Groner  v.  Smith,  49  Mo.  318, 
Omission  to  state  the  day  ot  the  month 
when  the  sale  was  made.  Strain  i'. 
Murphy,  49  Mo.  337.  Omission  to  say 
the  county  court  granted  an  order  of 
sale.  Warner  v.  Sharp,  53  Mo.  598. 
Lumping  recital  of  judgments  without 
clearly  designating  the  parties.  Allen 
V,  Sales,  56  Mo.*  28.  Omission  to  state 
return  of  a  justice's  execution  nulla 
bona^  before  issuing  the  one  upon  the 
transcript.  Perkins  v.  Quigley,  62 
Mo.  498.  Omission  to  repeat  names. 
Gaines  v.  Fender,  82  Mo,  497.  Omis- 
sion to  state  the  day  of  rendition  of 
judgment.  Lewis  x\  Morrow,  89  Mo. 
174.  Omission  to  state  whether  the 
newspaper  was  daily  or  weekly. 
Chandler  v,  Bailey,  89  Mo.  641.  Omis- 
sion to  state  that  the  posting  was  at 
the  front  door  of  th«  courthouse. 
Evans  v.  RobbersQ^n,  92  Mo.  192. 
Omission  to  state  the  city  of  the  jus- 
tice. Karnes  v,  Alexander,  92  Mo. 
660. 

A  deed  reciting  a  judgment  against 
"Smith  &  Haliburton"  was  held  not  to 
be  invalid,  the  record  showing  one 
against  "Jacob  Smith  and  Wesley  Hal- 


iburton."  Union- Bank  v.  McWhar- 
ters,  52  Mo.  34. 

But  in  Illinois,  where  a  judgment 
was  in  favor  of  "Jacob  Helbig,"  recital 
of  it  as  in  favor  of  "John  Helbig"  was 
held  fatal,  in  absence  of  amendatory 
evidence.  Johnson  v.  Adleman,  35  111. 
265. 

Where  a  statute — e.  g.,  Missouri 
Rev.  Stat.  1889,  ^  4954 — requires  the 
deed  to  recite  the  names  of  the  parties 
and  the  dates  of  judgment  and  execu- 
tion, with  such  recital  it  may  be  shown 
by  evidence  aliunde  that  these  were 
special  and  against  the  property  sold. 
Hall  V,  Klepzig,  99  Mo.  83. 

A  deed  conforming  to  the  execution 
and  otherwise  regular,  will  pass  title, 
though  there  be  a  variance  between 
the  judgment  record  and  the  execu- 
tion, if  not  such  as  would  avoid  the 
execution.  Davis  v.  Kline,  76  Mo. 
310. 

Where  a  deed  recited  a  judgment 
against  A,  B  and  C,  issuance  of  an  exe- 
cution thereon,  another  judgment 
against  A  and  B,  issuance  of  an  alias 
execution  thereon,  and  a  levy  and  sale 
thereunder  of  the  right,  title  and  in- 
terest of  A  and  B  in  certain  land,  but 
assumed  to  convey  all  the  right,  title 
and  interest  of  A,  B  and  C  therein 
which  the  sheriff  might  sell  by  virtue 
of  the  execution,  it  was  held  that  C*s 
title  thereto  did  not  pass.  Julian  v, 
Boren,  55  Mo.  no. 

4.  The  court  by  Field,  J.,  in  French 
V.  Edwards,  13  Wall.  (U.  S.)  511. 
Herein  it  was  held,  that  under  the  Cal- 
ifornia statute,  authorizing  a  tax  sale 
u)r  only  the  smallest  quantity  which 
any  one  would  take  and  pay  the  judg- 
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(2)  Variance  from  the  Judgment, — The  decisions  are  not  uni- 
form as  to  the  effect  of  a  discrepancy  between  a  recital  in  the 
deed  and  the  record  <5f  the  judgment.  Ordinarily  a  mere  cleri- 
cal  misprision  in  the  deed  in  this  regard,  is  not  fatal.^ 

(3)  Variance  from  the  Execution. — The  deed  need  recite  only 
the  material  portions  of  the  execution.  Ordinarily  a  variance 
therefrom  is  not  fatal.*  Some  States  make  statutory  provision 
for  this.* 


ment  and  costs,  a  deed  reciting  a  sale  to 
the  highest  bidder  was  void  on  its  face. 
But  Miller,  J.,  dissenting,  did  not  deem 
the  sale  "open  to  all  the  rigid  rules 
which  apply  to  tax  sales  made  ex  parte 
and  without  the  aid  of  such  judgment. 
.  .  .  The  law  contemplated  that  if 
no  one  would  take  any  less  than  the 
whole  of  the  land  and  pay  the  judg- 
ment and  costs,  then  that  it  should  be 
sold  to  the  highest  bidder.  If  this  were 
not  so,  the  State  could  not  collect  the 
taxes  in  half  the  cases,  because  the  right 
of  redemption  left  no  inducement  to 
bidders  for  a  smaller  amount  than  the 
whole.  It  is,  therefore,  a  fair  pre- 
sumption from  the  recital  in  the  'deed, 
that,  although  the  sheriff  sold  the  land 
to  the  highest  bidder,  it  was  because  no 
one  would  take  less  than  the  whole 
and  pay  the  taxes  and  costs.  And  the 
recital  that  is  made,  as  well  as  that 
which  is  omitted,  are  neither  of  them 
necessary  to  the  validity  of  a  deed 
made  in  a  judicial  sale." 

In  G rover  v.  Fox,  3(5  Mich.  469, 
"  where  a  deed  misrecited  a  foreclosure 
sale  of  a  farm  as  made  in  bulk,  and,  ten 
months  later,  a  new  deed  representing 
the  sale  as  made  in  parcels  was  ante- 
dated and  filed,  the  court  by  Graves,  J., 
said  :  **  The  complainant  was  entitled 
to  have  the  files  identify  the  very  deed 
to  be  wholly  or  in  part  canceled  in  case 
of  redemption,  and  to  be  recorded  as  a 
conveyance  if  not  canceled  by  redemp- 
tion. The  law  required  this  and  did 
not  contemplate  extrinsic  inquiries  to 
settle  such  matters."  The  sale  was  set 
aside  and  the  complainant  allowed  to 
redeem. 

1.  In  Missouri^  where  a  judgment 
was  rendered  against  A  alone,  a  deed 
reciting  that  the  judgment  was  against 
A  and  B,  and  also  misreciting  the 
amount,  was  held  to  pass  title.  Wilhite 
V,  Wilhite,  53  Mo.  71.  This  decision 
overrules  Crittenden  v.  Leitensdorfer, 
35  Mo.  239. 

In  MichigaHy  conversely,  a  deed  was 
sustained  using  the  word    •*  person  "  in 


reference  to  the  two  defendants.  John- 
son T'.  Crispell,  39  Mich.  82. 

As  to  what  is  a  sufficient  expression 
of  the  *'  cause  of  the  sale/*  within  the 
Maine  statute,  see  Caldwell  v.  Bl&ke^ 
69  Me.  458. 

In  Kansas^  also,  the  maxim,  dc  mini- 
mis nOHy  is  applied  to  the  judgment  and 
the  deed.     Dickens  v.  Crane,  33  K^n. 

344- 

In  Louisiana,  misnaming  the  court 
was  held  not  to  invalidate  the  deed. 
Stackhouse    v.    Zuntz,    41   La.  .\nn. 

In  Florida,  recital  of  an  estate  as 
defendant  (instead  of  its  administn- 
tor  previously  named),  was  held  to 
convey  all  the  interest  of  the  dece- 
dent's estate.  Adams  r.  Higgles,  :; 
Fla.  13. 

In  Tennessee,  a  deed  failing  to  re- 
cite the  existence  of  the  judgment, 
execution  and  levy  is  fatally  defective. 
In  Byers  v,  Wheatley,  59  'Tenn.  163, 
the  court,  by  McFarUmd,  J.,  said:  '*lt 
would  be  no  answer  to  this  to  shov 
that  in  fact  there  was  a  judgment, 
execution  and  \evj.  Their  existence 
must  be  assumed  in  the  deed,  and 
when  produced,  they  must  correspond 
with  the  recitals  of  the' deed." 

2.  Henley  v.  Branch  Bank,  16  Ala. 
552;  Zabriskie  v.  Meade,  2  Nev.  285; 
90  Am.  Dec.  542. 

8.  The  New  Jersey  act  of  1831  is 
declared  authoritative  in  Den  r.  Savrt, 
16  N.  J.  L.  532. 

"  The  deed  shall  be  good  and  valid, 
and  received  in  evidence  as  such,  nut- 
withstanding  any  variance  between  the 
recital  in  said  deed  and  the  execution 
by  virtue  of  which  the  sale  was  made, 
and  notwithstanding  any  \-ariance  be- 
tween said  execution  and  the  judg- 
ment." .  .  .  New  Jersey  KtyA^I']* 
p.  1043,  §  8, 

A  sheriflf  had  five  executions  in  hand 
against  B.  Enjoined  from  selling  under 
one,  he  sold  under  the  other  four.  Hel(fy 
that  he  need  not  recite  the  former. 
Giflford  V.  Alexander,  84  N.  Car.  330. 
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(4)  Variance  from  the  Return, — In  case  of  a  discrepancy 
between  the  recitals  in  the  deed  and  the  return,  the  recitals  in 
the  deed  govern.^ 

(5)  Omnia  Rite, — In  deraigning  the  title  from  the  deed  after 
long  lapse  of  time,  the  maxim,  omnia  rite  prcesumutltur  esse  acta, 
is  applied  to  sustain  the  deed,  notwithstanding  some  defective 
or  omitted  recitals.*  Silence  as  to  the  levy  may  import  that  it 
was  waived ;  or,  in  absence  of  objection  seasonably  interposed, 
it  will  be  considered  to  have  been  regular.^  So,  also,  as  to 
the  appraisement,*  the  place  of  sale,*  the  publication*  and  the 
notice.'^ 

c.  Description  of  the  Property.— The  'requisites  of  the 
notice  in  designating  the  property  apply  also  in  the  deed.*  As 
in  voluntary  conveyances,  references  to  other  documents  and  to 
maps  and  records  are  allpwable  in  aid  therein.®     Parol  evidence 


And  a  misrecital  of  the  execution, 
or  even  a  failure  to  recite  any  at  all, 
\\\\\  not  vitiate  a  sale  made  under  a 
valid  execution.  Jones  v,  Scott,  71  N. 
Car.  £93. 

In  Ne-w  Jersey,  the  deed  shall  re- 
cite the  writ,  and  it  may  be  good,  not- 
withstanding a  variance^  New  Jersey 
Rev.,  1877,  p.  1043,  h  8. 

In  Armstrong  v,  McCoy,  8  Ohio 
136;  31  Am.  Dec.  435,  the  court,  by 
Grimke,  J.,  said  :  "  It  is  true,  our  stat- 
ute declares  that  the  execution  shall  be 
recited.  It  is  often  very  difficult  to 
distinguish  between  those  ceremonies 
which  are  directory  to  the  officer  and 
those  which  are  essential  to  the  title. 
If  any  one  general  rule  may  be  laid 
down  it  is,  that  every  prerequisite, 
which  can  be  considered  as  constitut- 
ing the  foundation  of  title,  is  essential 
and  indispensable,  and  that  'whatever 
does  not  partake  of  that  character  is 
merely  directory."  ' 

1.  Carroll  v'  Scheen,  34  La.  Ann. 
423;  Roger  V.  Cawood,  i  Swan 
(Tenn.)  142;  55  Am.  Dec.  729;  Miller 
V,  Miller,  89  N.  Car.  402. 

In  Smith  t\  Kelly,  3  Murph.  (N. 
Car.)  510— in  sustaining  a  deed  to 
Kelly,  made  at  the  request  of  the  bank 
which  was  named  in  the  return  as  pur- 
chaser— the  court,  by  Taylor,  C.  J., 
said:  "A  return  is  nothing  but  the 
sheriflF's  answer  relative  to  that  which 
he  is  commanded  to  do  by  the  writ; 
and  is  intended  to  inform  the  court 
of  that  alone  which  it  concerns  them 
to  know." 

2.  After  forty  years  had  elapsed,  and 
both  the  execution  and  the  execution 
docket  were  I«st,  the  regularity  of  the 


deed  and  proceedings  was  presumed 
from  acquiescence  of  heirs  of  par- 
ties meanwhile.  Logan  v.  Pierce,  66 
Tex.  126. 

Upon  some  points,  the  presumption 
may  be  indulged  eveil  before  long 
lapse  of  time — e.  ^.,  that  the  sheriff 
had  an  appraisement  duly  made, 
though  not  mentioned  in  his  return. 
Talbott  V,  Hale,  72  Ind.  i. 

8.  Ilartwell  v.  Root,   19  Johns.  (N. 
^•)  345'»    ^o    Am.  Dec.  282;  Blood  v. 
Light,  38  Cal.  649;  99  Am.  Dec.  441,  ' 
Coker  i'.  Dawkins,  20  Fla.  141. 

In  support  of  an  actual  sale,  evi- 
dence^ of  intent,  to  seize  will  suffi- 
ciently establish  a  levy.  Hamblen  7'. 
Hamblen,  33  Miss.  455;  69  Am.  Dec. 
3g8;  Gassawa  v.  Hall,  3  Hill  (S.  Car.) 

A  variance  between  the  deed  and 
the  levy  indorsed  on  the  execution  may 
be  explained  by  parol  evidence. 
Mathers  v.  Thompson,  3  Ohio  272. 

4.  Evans  v.  Ashby,  22  Ind.  15. 

5.  Bush  V,  White,  85  Mo.  339. 

e.  Kendrick  x\  Latham,  25   Fla.  819. 

7.  He  may  recite  that  **  notice  was 
given  as  required  by  law,"  though  the 
sale  was  by  his  predecessor,  if  the  fact 
that  notice  was  given  appears  in  the 
return.  Richards  i».  Williams,  59 
Tenn.  186. 

8.  Sufra,  this  title.  The  Notice— De- 
scribing the  property. 

9.  If  a  reference  to  a  map  is  equally 
applicable  to  two  different  maps,  the 
deed  is  void  for  uncertainty ;  the  sheriff 
may  not  by  parol  identify  the  map  in- 
tended. Cadwalader  v.  Nash,  73  Cal. 
43.  In  another  California  case  it  was 
held   that    upon   a    decretal  sale,    the 
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is  admissible  to  explain  and  identify  names  and  locations.*  Any 
essential  ambiguity  that  cannot  be  so  remedied  renders  the  deed 
void  for  uncertainty.*  If  the  description  be  sufficient,  inconsist- 
ent particulars  will  not  avoid  the  deed.*  A  variance  in  the  de- 
scription between  the  certificate  of  sale  and  the  deed  is  not  fatal.* 
d.  The  Acknowledgment. — In  some  States,  the  acknowledg- 
ment  of  the  deed  is  treated  as  a  part  of  its  execution,  and  made 
indispensable.** 


description   must  be   perfect  in   itself. 
Crosby  ti.  Dowd,  6i  Cal.  557. 

1.  As  a  general  rule,  where  the  prop- 
erty is  not  ascertainable  from  the  de- 
scription, the  deed  cannot  be  supported 
by  showing  by  the  sheriff  what  he 
intended  to  sell.  Mason  v.  White,  11 
Barb.  (N.  Y.)  173. 

2.  The  fact  that  the  purchaser  had 
taken,  and  for  many  years  held,  posses- 
sion of  a  particular  tract,  has  been  held 
proper  for  the  jury's  consideration.  St. 
Clair  V.  Shale,  20  Pa.  St.  105. 

If  the  terms  employed,  as  commonly 
understood  in  the  neighborhood, 
clearly  designate  the  property  levied 
upon  "or  sold,  the  description  must  be 
regarded  as  sufficient.  Hedge  v.  Drew, 
12  Pick.  (Mass.)  141;  22  Am.  Dec.  416; 
Jackson  v.  Walker,  4  Wend.  (N.  Y.) 
462;  Christian  v,  Mynatt,  xi  Lea 
(Tenn.)  615;  Bates  v.  Bank  of  Mo.,  15 
Mo.  309;  Laughlin  v.  Hawley,  9  Colo. 
270. 

Where  the  county  i^  given  a  descrip- 
tion in  form  :  **  A  tract  on  which  A  B 
now  lives  adjoining  C  D,  and  supposed 
to  contain  eighty  acres,''  has  been 
sustained ;  the  premises  being  made 
certain  on  parol  explanation.  Webb  v. 
Bumpass,  9  Port.  (Ala.)  201;  33  Am, 
Dec.  3x0;  compare  Randolph  v,  Carl- 
ton, 8  Ala,  606;  Swartz  v.  Moore,  5  S. 
&  R.  (Pa.)  257;  Hy skill  v,  Givin,  7  S. 
&  R.  (Pa.)  369;  Balch  v.  Zentmeyer, 
II  Gill  &  J.  (Md.)267. 

A  description  establishing  three  sides 
of  the  land  levied  on  has  been  held  to 
be  sufficient.  In  Stephens  v,  Taylor,  6 
Lea  (Tenn.)  311,  the  court,  by  Ewing, 
Sp.  J.,  said  :  "  If  nobody  owned  on 
the  fourth  side,  a  stsaight  line  would 
close  the  ^f<z/Mj;  if  any  one  did  own  on 
that  side,  the  boundary  would  be  con- 
trolled by  that  ownership." 

In  Missouri^  the  following  descrip- 
tion supplemented  by  parol  explana- 
tion was  held  sufficient  k)  sustain  the 
levy  and  deed :  "A  tract  containing 
240*  arpents,  more  or  less,  bounded  on 
the  south  by  the  land  of  A  and  B,  on 


the  west  by  land  of  C,  and  on  the 
east  by  land  of  D  and  others,  and  in- 
cludes the  Hammond  Spring,"  Ham- 
mond r.  Johnston,  93  Mo.  198. 

A  deed  describing  land  by  metes  and 
bounds  '*  and  all  ways,  passages,  ease- 
ments,'* was  held  not  to  include  land 
adjoining  used  aa  a  way,  which  was 
purchased  by  a  distinct  title,  but  not 
embraced  in  the  metes  and  bounds  set 
forth  in  the  sherifTs  deed.  Jackson  r. 
Striker,  i  Johns.  Cas.  (N.  Y.)  284- 

The  law  regulating  the  sheriff's  dutv 
may  be  looked  to  in  ascertaining  his 
intention  as  to  the  quantity.  Spiller 
V.  Nye,  x6  Ohio  x6. 

8,  Dygert  v,  Pletts,  25  Wend.  (N. 
Y.)  402 ;  Bank  of  Mo.  v.  Bates,  17  Mo. 
583;  Wing  V.  Burgis,  13  Me.  iii. 

A  defendant's  interest,  erabracicg 
certain  town  lots  susceptible  of  accu- 
rate description,  cannot  be  seized,  sold 
and  conveyed  under  a  general  desig- 
nation embracing  the  whole  of  the 
original  tract.  Evans  v.  Ashley,  8  Mo. 
177;  Rector  v.  Hartt,  8  Mo.  44S:  41 
Am.  Dec.  650;  Henry  v.  Mitchell,  3: 
Mo.  5x2. 

In  Louisiana^  when  the  interest  of  an 
heir  is  to  be  sold,  the  quantity  of  the 
interest  should  be  stated  or  the  num- 
ber of  the  heirs  given.  Dearmond  r. 
Courtney,  12  La,  Ann.  251. 

In  Alabama,  where  the  execution  de- 
fendant had  conveyed  directly  to  his 
wife,  a  sheriflTs  deed  purporting  to  con- 
vey an  estate  of  curtesy,  was  held  to 
convey  nothing.  Carrington  v,  Rich- 
ardson, 79  Ala.  xoi. 

Under  the  Maine  statute  requiring 
the  proprietors*  names  to  be  given  ii 
known,  the  sheriff  need  not  state 
whether  two  own  in  common,  nor,  if  in 
severalty,  describe  their  parcels.  Cald- 
well V,  Blake,  69  Me.  458. 

4.  Jackson  v.  Roberts,  ix  Wend.  (N. 
Y.)  422. 

6.  The  Pennsylvania  statute  requires 
it  to  be  made  by  public  proclamation 
in  open  court.  6.  P.  Dig.  L.  Pennsyl- 
vania, p.  766,   §   X30.    Thereupon  the 
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In  most  States  the  deed  is  not  invalidated  by  want  of  an 
acknowledgmen  t .  ^ 

7,  Eegistration. — The.  decisions  and  the  statutes  are  not  uni- 
form as  to  the  effect  of  registration  upon  the  purchaser's  title. 
Ordinarily,  the  effect  of  the  record  as  notice  is  the  same  as  in 
that  of  a  voluntary  conveyance.* 


entry  on  record  is  presumed  to  have  been 
made  on  motion.  Robb  v.  Ankeny,  4 
S.  &  R.  (Pa.)  128. 

In  Missouri^  the  deed  is  invalid 
without  the  acknowledgment.  "The 
conveyance  is  the  act  of  the  law,  and 
the  law  must  be  strictly  complied  with." 
R^'an  V.  Carr,  46  Mo.  483.  A  defective 
acknowledgment — e.  ^.,  one  made  by  a 
deputy  sheriff  in  his  own  name — is  not 
aided  by  the  record.  Samuels  v.  Shel- 
ton,  48  Mo.  ^44;  cotnpare  Adams  v. 
Buchanan,  49  Mo.  6^. 

The  clerk's  omission  to  recite  that 
the  acknowledgment  was  "  before  me," 
or  that  the  sheriff  personally  appeared 
or  was  personally  known  to  the  court  to 
be  the  sheriff  who  executed  the  con- 
veyance, was  held  not  to  be  fatal. 
Bray  v.  Marshall,  75  Mo,  327.  The 
certificate  should  be  brief ;  only  the  en- 
try on  the  record  should  contain  the 
names  of  parties  and  description  of 
property.  Lincoln  v.  Thompson,  75 
Mo.  613. 

In  Grover  v.  Fox,  36  Mich.  467,  the 
court  by  Graves,  J.,  said  :  "Although 
no  acknowledgment  is,  in  terms,  re- 
quired by  the  chapter  regulating  fore- 
closures, still  the  profession  have  always 
considered  that  the  general  statute  ap- 
plied and  rendered  it  necessary  that 
the  execution  should  be  regularly 
authenticated  to  complete  the  deed  for 
record."    . 

1.  Stephenson  v,  Thompson,  13.111. 
186;  In  re  Smith,  4  Nev.  254;  97  Am. 
Dec.  531. 

In  Indiana^  the  deed  is  good  against 
the  execution  defendant,  though  not 
acknowledged  nor  recorded.  Dixon  v. 
Doe,  5  Blackf.  (Ind.)iQ6.  The  acknowl- 
edgment is  essential  to  admission  of  the 
deed  to  record.  Doe  v.  Naylor,  2 
Blackf.  (Ind.)  32. 

In  Arkansas^  the  certificate  of  ac- 
knowledgment may  be  appended  when 
the  deed  is  offered  in  evidence.  Hutch- 
inson V.  Kelly,  10  Ark.  178. 

The  Kansas  statute  prescribes  that 
the  deed  shall  be  "acknowledged  and 
recorded  as  is  provided  by  law  to 
perfect  the  conveyance  of  real  estate 
in   other  cases."     Kansas   Gen.    Stat. 


1^89,  §  4557-  Thereunder,  it  seems, 
the  deed  would  be  valid  without  any 
acknowledgment.  Ogden  v,  Walters, 
12  Kan.  291. 

In  Texas,  the  deputy  is  the  proper 
person  to  acknowledge  his  own  exe- 
cution of  the  deed.  Terrell  v,  Martin, 
64  Tex.  121. 

2.  In  Iowa  the  deed  need  not  be  re- 
corded for  sixty  days.  McClain's 
Iowa  Stat.  1888,  \  4354.  A  purchaser, 
however,  who  fails  to  record  his  deed 
within  the  statutory  period,  does  not 
forfeit  his  rights  as  against  a  pur- 
chaser from  one  not  having  the  rec- 
ord title.  Lindley  i\  Mays,  66  Iowa, 
265. 

In  North  Carolina,  "  no  conveyance 
shall  be  gooc^  and  available  in  law 
unless  the  same  shall  be  acknowledged 
by  the  grantor  and  be  registered  in 
the  county  where  the  land  shall  lie 
within  two  years  after  the  date." 
.  .  .  North  Carolina  Code,  1883, 
h  "45. 

There  it  has  been  held  that  the  title 
does  not  pass  until  the  registration. 
McMillan  v,  Edwards,  75  N.  Car.  81. 

In  Maine,  in  absence  of  any  inter- 
mediate conveyance,  the  purchaser's 
failure  to  place  his  deed  on  record  for 
more  than  nine  months  after  the  sale, 
will  not  vitiate  his  title.  Caldwell  7'. 
Blake,  69  Me.  458. 

The  title,  though  not  passing  till  the 
deed  be  recorded,  relates  back  to  its 
execution,  and  will  prevail  in  eject- 
ment brought  before  the  registration. 
Wallace  v.  Lawrence,  i  Wash.  (U.  S.) 
503. 

The  Massachusetts  statute,  that  the 
sheriff's  deed  of  an  equity  of  redemp- 
tion, being  recorded  "within  three 
months  after  the  sale,  shall  give  to  the 
purchaser  all  the  debtor's  right  of  re- 
demption," has  been  held  not  to  render 
the  recording  within  that  time  a  pre- 
requisite to  the  vesting  of  the  title  in 
the  purchaser.  Owen  v.  Neveau,  128 
Mass.  427. 

In  Missouri,  a  deed  from  a  widow  to 
her  late  husband's  heirs  will  not  pre- 
vail as  against  a  sheriffs  deed  exe- 
cuted in  the  husband's  lifetime,  though 
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8.  EflFect— tf.  Relation  Back.— The  deed  must  be  given  such 
effect  as  will  consummate  the  lien  under  which  the  sale  was 
made,  whether  created  by  attachment,  by  docketing  the  judg- 
ment, by,  issuance  of  the  execution,  or  by  the  levy.* 

b.  Conclusiveness  of  Recital— (i)  Upon  the  Parties.— In 
general,  the  recitals  of  the  deed,  as  to  rendition  of  a  judgment, 
issuance  of  an  execution,  regularity  of  a  levy,  proceedings  of  a 
sale  and  fact  of  a  confirmation,  are  conclusive  upon  the  defend- 
ant,* the  plaintiff,  the  grantee,  and  all  persons  claiming  title  there- 
under.* 

In  some  States  the  statutes  declare  what  recitals  are  necessar}% 
and  what  the  effect  thereof  upon  the  title.* 


the   former  be   recorded    before    the 
latter.    Bailey  v.  Winn,  loi  Mo.  649. 

In  lotua,  where  land  is  sold  in  one 
county  under  execution  issued  on  a 
judgment  rendered  in  another,  the  re- 
cording of  the  deed  is  constructive 
notice,  although  no  transcript  of  the 
judgment  was  filed  in  the  former 
county.  Foreman  v.  Higham,  35   Iowa 

1.  See  Relation. 

2.  The  deed,  whether  with  warranty 
or  not,  does  not  bar  the  defendant 
from  claiming  the  land  under  an  after- 
acquired  title.  Bigelow's  Estop-  (5th 
ed.),  p.  396;  Emerson  f.  Sansome,  41 
Cal.  552. 

In  those  States  where  equity  has 
jurisdiction  to  reform  a  deed  at  the 
instance  of  the  defendant  as  well  as  of 
the  plaintiiT,  the  defendant  may  defeat 
ejectment  by  proving  that  the  land, 
though  embraced  in  the  deed,  was  in 
fact  excepted  from  the  sale.  Bartlett 
V.  Judd,  21  N.  Y.  200;  78  Am.  Dec.  131 ; 
Mc Daniel  v.  Bryan,  8  111.  App.  273. 

The  recitals  are  to  be  regarded  only 
as  inducement;  the  sheriff  cannot  bind 
a  party  whose  land  he  may  have  im- 
properly sold.  Leland  v.  Wilson,  34 
Tex.  79. 

3.  French  v.  Edwards,  13  Wall.  (U. 
S.)  506;  Zabriskie  v.  Meade,  2  Nev. 
285  ;  90  Am.  Dec.  542. 

4.  In  Colorado  the  deed  shall  be 
prima  facie  evidence  of  the  facts  re- 
cited. Colorado  Annot.  Stat.,  1891, 
k  2555. 

In  lo-wa^  the  deed  »hall  be  conclu- 
sive evidence  that  all  the  prerequisites 
of  the  law  were  complied  with,  from 
the  listing  up  to  its  execution,  both 
inclusive. 

McC Iain's  lo-wa  Rev.  Stat.,  1888,  p. 
344,  §  1382. 

The  California  statutes  are  only  in- 
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tended  to  make  them  evidence  of  the 
facts  recited  without  having  to  intro- 
duce the  judgment  and  execution;  so 
far  as  requiring  anything  beyond  what 
is  necessary  to  show  the  sheriflTs  au- 
thority to  sell,  they  are  merelv 
directory.  Clark  i'.  Sawyer,  48  Cal. 
133;  Blood  V.  Light,  38  Cal.  649;  99 
Am.  Dec.  441. 

In  Missouri^  the  deed  shall  recite'* the 
names  of  the  parties  to  the  execution, 
the  date  when  issued,  the  date  of  the 
judgment,  order  or  decree,  and  other 
particulars  as  recited  in  the  execution; 
also  a  description  of  the  property,  the 
time,  place,  and  manner  of  the  sale, 
which  recital  shall  be  received  as  evi- 
dence of  the  facts  therein  stated.' 
Missouri  Rev.  Stat.,  1889,  ^  4954. 

The  Mississippi  statute  prescribes 
the  form  of  the  deed  at  large.  Mis- 
sissippi Rev.  Code,  1880,  ^  1241.  So 
does  that  of  Illinois.  Illinois  Rev. 
Stat,  of  1887,  p.  868,  fj  31.  Also  that 
of  Rkodc  Island.  Rhode  Island  Pub. 
Stat.,  1882,  p.  615,  §  116. 

In  Minnesota ^  the  certificate  of  sale 
"  shall  be  prima  facie  evidence  of  the 
facts  therein  stated,"  and  shall,  upon 
"  expiration  of  the  time  for  redemp- 
tion, operate  as  a  conveyance." 
Minnesota  Stat.,  1891,  §§  4936,  4937. 

In  Nehraska^  the  deed  shall  recite 
"  the  substance'*  of  the  execution,  the 
names  of  the  parties,  and  the  date  of 
term  of  rendition  of  the  judgment; 
"the  deed  shall  be  sufficient  evidence 
of  the  legality  of  such  sale  and  the 
proceedings  therein  until  the  contrary 
be  proved.*'  Nebraska  Comp.  StaL 
1889,  p.  921,  §  500. 

The  Kansas  statute  is  like  that  of 
Nebraska.     Kansas    Gen.    Stat   1880. 

^  4557. 

In  Ohio  "the  deed  shall  be  prima 
facie    evidence   of   the    legality   and 
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(2)  As  Against  the  Return, — If  the  recitals  in  the  return  of  the 
execution  or  in  the  certificate  of  sale  vary  from  those  in  the 
deed,  the  latter  must  ordinarily  govern.* 

(3)  f^^Pon  Strangers. — As  for  strangers,  recitals  in  the  deed  are 
only  presumptive  evidence  of  the  facts  recited.*     In  some  States, 


regularity  of  the  sale."  Ohio  Rev.  Stat. 
1890,  ^  5402. 

In  Wisconsin^  "^'a  deed  shall  be  exe- 
cuted in  pursuance  of  a  sale,"  and  be 
**  a  proper  conveyance."  Wisconsin 
Annot.  Stat.  1889,  ^§  3016,  3017. 

In  Pennsylvania^  the  purchaser  may 
''cause  the  judgment,  and  all'  and  sin- 
gular the  process  issued  thereon,  under 
which  such  estate  may  have  been 
seised  and  sold,  together  with  all  and 
singular  the  returns  of  such  process, 
made  by  the  officer  executing  the  same, 
to  be  recited  and  set  forth  fully  and  at 
large  in  the  deed."  B.  P.  Dig.  Laws 
Pennsylvania,  p.  765,  §  129. 

1.  See  supra,  this  title,  The  Re- 
in rn. 

In  Hihn  r.  Peck,  30  Cal.  288,  the 
court,  by  Shafter,  J., said:  "The  power 
to  sell,  to  recite,  and  to  deed  having 
its  origin  in  the  judgment  and  execu- 
tion, must  be  proved  by  a  production 
of  both  under  the  rule  of  best  evi- 
dence; but  when  the  power  has  be- 
come so  proved,  the  sheriff  becomes, 
so  to  speak,  the  accredited  historian  of 
his  acts  under  it.  He  may  narrate  his 
proceedings  on  the  back  of  the  execu- 
tion, and  return  it  into  court,  and  with 
or  without  that  he  may  issue  a  certifi- 
cate to  the  purchaser,  and  both  the 
certificate  and  return,  if  made,  would, 
within  the  limits  of  the  authority  del- 
egated to  him,  be  evidence  against  all 
persons  of  the  facts  stated  or  recited 
therein."  "It  is  also  the  official  duty 
of  the  sheriff  to  make  a  like  statement 
or  recital  in  his  deed,  and  it  follows 
that  a  recital  so  made  must  be  entitled 
to  the  same  effect  as  an  instrument  of 
evidence,  as  all  the  authorities  con- 
cede to  be  due  to  an  official  return  on 
execution  if  one  be  made." 

In  California,  a  constable's  deed  is 
not  admissible  in  evidence  of  title, 
without  proof  of  the  judgment  and 
execution.  Peterson  v.  Weissbein,  80 
Cal.  38. 

In  Louisiana,  in  a  petitory  action 
involving  the  issue  whether  the  pur- 
chaser had  failed  to  comply  with  the 
conditions  of  sale,  it  was  held  that  un- 
der Louisiana  Code,  art.  702,  prescrib- 
ing  the    contents    of  the  return*  the 
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deed  must  control  the  return.  Mc- 
Call  v.  Irion,  41  La.  Ann.  1126. 

The  question  as  to  what  sold 
is  determined  by  the  adjudication  and 
not  by  the  deed.  Herriman  i*.  Janney, 
31  La.  Ann.  276. 

An  adjudicatee  in  undisturbed  pos- 
session for  ten  years  after  getting  his 
deed,  has  an  indefeasible  title  against 
all  the  world.  Stackhouse  v.  Zuntz, 
41  La.  Ann.  415. 

Under  the  Rhode  Island  statute, 
making  the  deed  vest  title  in  the  pur- 
chaser, no  return  is  necessary  for  its 
validity.  Foster  v.  Berry,  I4  R.  I. 
601. 

So  also,  in  Missouri.  Bray  r.  Mar- 
shall, 75  Mo.  327. 

So,  also,  in  North  Carolina,  if  the 
return  be  imperfect.  Miller  v.  Miller 
89  N.  Car.  402. 

So  in  general.  Voorhees  v.  Jack- 
son, 10  Pet.  (U.  S.)  477. 

2.  Durette  v.  Briggs,  47  Mo.  356; 
Union  Bank  v,  Manard,  51  Mo.  548; 
McKee  v,  Lineberger,  87  N.  Car.  181. 

In  Missouri,  so  held,  to  defeat  a  col- 
lateral attack,  based  on  a  defect  in  the 
verification  of  the  original  petition. 
Gilkeson  v.  Knight,  71  Mo.  403. 

In  North  Carolina,  parol  evidence 
was  held  admissible  to  show  that  the 
land  was  sold  as  one  tract,  though 
described  in  the  deed  as  two.  Peebles 
V.  Pate,  90  N.  Car.  348. 

As  between  the  purchaser  and  third 
persons  recitals  in  a  deed  given  by  the 
succeeding  sheriff  are  not  conclusive 
as  to  what  was  sold  by  the  predeces- 
sor. Edwards  7*.  Tipton,  77  N.  Car. 
222.  The  fact  that  the  grantor  had 
gone  out  of  office  made  his  subsequent 
deed  no  less  prima  facie  evidence  of 
execution  and  sale.  Curlee  v.  Smith, 
91  N.  Car.  172. 

Under  the  Nebraska  Code  the  sher- 
iffs deed  vests  in  the  purchaser  any  es- 
tate that  the  debtor  had  at  the  time  the 
land  became  liable  to  satisfy  the  judg- 
ment and  any  which  he  may  acquire  up 
to  the  time  of  sale.  If  the  debtor  had 
no  interest  the  purchaser  acquires  no 
title.  Mansfield  v,  Gregory,  8  Neb,  432. 

So,  also,  in  Missouri,  White  v. 
Davis,  50  Mo.  333. 
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the  deed  alone  will  not  establish  title  in  certain  cases  without 
proof  of  the  judgment  and  execution.* 

9.  Beforming  or  Benewing^. — As  a  general  rule  equity  will  not 
aid  a  defective  execution  of  a  sheriff's  deed  *     In  some  States. 


So,  also,  in  Kansas.  Shields  v. 
Miller,  9  Kan.  390. 

Here  a  deed  void — e,  ^.,  by  a  sheriff 
of  one  county  conveying  land  situated 
in  another — reciting  an  order  of  con- 
firmation, is  no  evidence  of  the  alleged 
fact.     Morrell  r.  Ingle,  23  Kan.  32. 

In  Georgia^  a  deed  void — e,  g.,  by  a 
sheriff  making  himself  and  his  wife 
usees — is  inadmissible,  even  with  parol 
evidence  offered  that  the  execution 
defendant  pointed  out  the  property, 
saw  it  sold  and  the  deed  executed. 
Morrison  v.  Knight,  82  Ga.  96. 

In  Tennessee^  the  presumption  of 
the  validity  of  the  deed  and  the  relia- 
bility of  its  recitals,  are  not  overcome 
by  proof  that  the  land  was  sold  with- 
out first  laying  off  the  homestead. 
Burnett  v.  Austin,  10  Lea  (Tenn.)  564. 

In  Pennsylvania,  the  record  of  proc- 
lamation of  acknowledgment  of  the 
deed  in  open  court  does  not  import 
such  a  res  adjudicaia  as  precludes  in- 
quiry into  the  legality  of  the  proceed- 
ings by  which  the  sale  was  made. 
Braddee  v,  Brownfield,  2  W.  &  S. 
(Pa.)  271. 

After  such  acknowledgment,  the 
validity  of  the  grantee's  title  cannot 
be  questioned  in  any  collateral  pro- 
ceeding involving  it,  except  for  absence 
of  authority  or  presence  of  fraud.  Cock 
V.  Thornton,  108  Pa.  St.  637. 

Where  the  return  and  the  deed  show 
that  the  sale  was  under  one  writ  only, 
parol  evidence  was  (by  the  majority  of 
the  judges)  held  inadmissible  to  prove 
that  the  sale  was  also  made  under  an- 
other writ  in  the  sheriff's  possession  at 
the  same  time.  Hare  v.  Bedell,  98  Pa. 
St.  485. 

The  New  Jersey  rule  that  a  sheriff's 
deed  carries  no  title  unless  it  appears 
afiirmatively  by  recitals  in  the  deed,  or 
by  proof  aliunde,  that  the  sale  was 
advertised  according  to  law,  has  not 
been  changed  by  the  act  of  1864.  Hen- 
derson V,  Hays,  41  N.  J.  L.  387. 

In  Arkansas,  the  deed  is  not  valid 
unless  there  were  a  regular  judgment, 
execution,  levy,  advertisement  and  sale. 
Hughes  V.  Watt,  26  Ark.  228. 

In  Illinois,  the  deed  is  prima  facie 
evidence  that  the  grantee  paid  value. 
Shelton  t\  Blake,  115  111.  275. 


Recitals  of  the  certificate  of  pur- 
chase, without  proof  of  the  judgment, 
are  not  sufficient  to  sustain  title  under 
the  deed.   Carbine  v. Morris,  92  111.  5;5. 

1.  Hasbrouck  v.  Burhans,  42  Hun 
(N.  Y.)  376;  Leland  r.  Wilson,  34 
Tex,  79;  Peterson  r.  Weissbein,  80 
Cal.  38. 

In  Nc-vj  Tork,  after  lapse  of  manr 
years,  the  deed  recitals  together  with 
testimony  of  the  sheriff  that  he  sold 
the  Ian  under  the  execution  corrobo- 
rated by  his  register,  are  sufficient. 
Phillips  V,  Shiffer,  14  Abb.  Pr.  N.  S. 
(N.  Y.)  101.  The  NeTif  Torh  2xx  q{ 
1886,  making  the  deed  presumptive 
evidence  after  lapse  of  twenty  years, 
applies  only  to  sales  made  after  Sept 
I,  1887.  Goldman  r.  Kennedy,  49 
Hun  (N.  Y.)  157. 

In  Texas,  in  an  action  to  recover 
land,  a  party  offering  a  sheriffs  deed 
in  evidence  must  prove  the  judgment 
and  execution,  or  state  a  purpose  other 
than  to  prove  title.  Tudor  t».  Hodges, 
71  Tex.  392. 

In  Alabama,  a  defendant  in  chan- 
cery, claiming  title  under  a  sheriff's 
sale  but  not  in  response  to  the  allega- 
tions of  the  bill,  must  not  only  make 
the  deed  an  exhibit,  but  also  show  the 
judgment,  execution  and  levy.  Gor- 
don V.  Bell,  50  Ala.  213. 

2.  "It  may  be  stated  as  generally, 
though  not  universally  true,  that  the 
remedial  power  of  courts  of  equity 
does  not  extend  to  the  supplying  of 
any  circumstance  for  the  want  of 
which  the  legislature  has  declared  the 
instrument  void;  for  otherwise  equity 
would  defeat  the  very  policy  of  the 
legislative  enactments."  i  Story*s  Eq. 
Jur.  (13th  ed.),  4  177.  "  There  may  be 
exceptions  to  this  rule."  Bright  v. 
Boyd,  I  Story  (U.  S.)  487. 

In  Indiana,  a  mistake  in  description 
will  be  corrected,  if  in  the  deed  only. 
So  held  as  to  a  probate  sale.  Johns 
V.  DeRoine,  5  Blackf.  (Ind.)  42!. 
Otherwise,  if  the  mistake  extends 
through  the  sheriff's  previous  proceed- 
ings. Rogers  v.  Abbott,  37  Ind.  13S. 
Compare  Vitito  r.  Hamilton,  86  Ind. 
137  ;  Lewis  v.  Owen,  64  Ind.  446. 

In  Ohio,  a  like  distinction  is  made. 
Dickey  v.  Beatty,  14  Ohio  St  389. 
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however,  a  sheriff's  deed  will  be  corrected  in  equity  for  fraud  or 
mistake.^ 

10.  Canceling. — Ordinarily,  grounds  for  vacating  the  sale  are 
also  grounds  for  canceling  the  deed.*  Equity  will  annul  a  deed 
obtained  by  fraud,  there  being  no  adequate  remedy  at  law.^  So, 
also,  in  case  of  mistaken  and  illegal  proceedings.* 


In  Ohio  and  Indiana^  after  foreclos- 
ure of  a  mortgage  including  land  not 
belonging  to  the  mortgagor,  a  new  ac- 
tion lies  to  reform  the  mortgage  and 
to  foreclose  it  as  reformed.  Strang  t'. 
Beach,  ii  Ohio  St.  283;  78  Am.  Dec. 
308;  Conyers  z'.  Mericles,  75  Ind.  443. 

In  Missouri^  the  rule  that  equity 
will  not  aid  the  imperfect  execution 
of  a  statutory  power  has  been 
applied  to  a  false  description  in  a 
sheriff's  deed,  and  the  only  remedy 
declared  to  be  to  get  a  new  deed  in 
the  court  whence  the  process  issued. 
Ware  v.  Johnson,  55  Mo.  500;  Hall  v. 
Klepzig,  99  Mo.  83. 

Where  the  deed  erroneously  recited 
the  dates  of  the  judgment  and  sale,  and 
an  amended  deed  was  lost  in  a  cy- 
clone before  its  registration,  proof  of 
these  facts  was  held  to  establish  the 
purchaser's  title.  Dollarhide  v.  Parks, 
92  Mo.  178. 

In  Virginia^  One  who  has  bought 
one  parcel  of  land  cannot  maintain  a 
suit  against  one  who  has  bought  an- 
other, to  compel  a  conveyance  of  part 
of  the  latter  on  the  ground  of  a  mis- 
take in  the  officer's  deed,  there  being 
no  privity  between  them.  Garnett  v. 
Loven,86  Va.  456. 

In  Bartlett  r.  Judd,  21  N.  Y.  203 ; 
78  Am.  Dec.  131,  on  reforming  the 
deed,  the  court,  hy  Bacon,  J.,  said: 
"  The  statute  only  makes  the  cer- 
tificate presumptive  evidence  of  the 
facts  stated  in  it,  and  it  clearly  appears 
that  the  certificate  recites  a  fact  either 
falsely  or  mistakenly  .  .  .  The 
plaintiff  was  the  purchaser.  He  stood 
by  and  heard  the  proclamation  of  the 
sheriff,  that  the  sixty-three  acres  were 
excepted  from  the  sale,  and  he  pur- 
.chased  knowing  that  he  was  not  bid- 
ding up  this  land,  and  that  he  was  to 
have  no  title  to  it.  Being  chargeable 
with  notice  before  he  received  his  deed, 
it  is  both  dishonest  and  inequitable  for 
him  to  lay  by  for  fourteen  years  after 
he  has. received  his  deed,  during  all 
which  time  the  property  has  been  con- 
stantly occupied  by  others,  under  a  title 
which  no  one  pretended  to  question, 
and  then  seek  to  recover." 


Conversely,  in  another  Ne-w  Tork 
case,  the  execution  defendants  were 
restrained  from  asserting  claim  to  a 
portion  omitted  in  the  deed.  De 
Riemer  v.  De  Cantillon,  4  Johns.  Ch. 
(N.Y.)   85. 

In  North  Carolina^  where  the  title 
does  not  pass  until  the  registration,  if 
the  deed  be  lost  meanwhile,  the  pur- 
chaser's remedy  is  by  an  action  against 
the  sheriff  and  the  execution  defendant 
for  a  new  deed  and  for  possession. 
McMillan  v.  Edwards,  75  N.  Car.  81. 

The  Alabama  statute  providing  for 
obtaining  an  order  upon  the  sherifTs 
successor  to  execute  a  new  deed,  does 
not  authorize  the  court  to  order  the 
reforming  of  a  defective  conveyance. 
McCall  V.  White,  73  Ala.  562. 

In  Canada^  a  sheriff  in  1839,  having 
conveyed  more  land  than  was  sold,  a 
new  deed,  executed  in  1849,  was  held  to 
be  valid.  Doe  v.  Miller,  10  U.  C.  Q. 
B.  65. 

In  Illinois^  in  analogy  to  the  Statute 
of  Limitations,  a  rule  prevails  to  re- 
fuse a  new  deed  after  lapse  of  twentj' 
years.  Rucker  v.  Dooley,  49  111.  377  ; 
95  Am.  Dec.  614. 

So  also  in  Missouri.  In  re  Guenzler, 
6  Mo.  App.  96. 

1.  In  Arkansas^  although  the  deed 
be  bad  for  uncertainty,  yet  if  all  the 
proceedings  else  are  regular,  and  the 
purchaser  has  paid,  he  has  an  equitable 
title  as  against  the  execution  defendant, 
and  the  ^eed  will  be  reformed.  Wil- 
liams V.  Mcllroy,  34  Ark.  85. 

In  "Neiu  Jersey y  equity  will  correct  a 
misdescription  in  the  sherifTs  deed 
whereby  part  of  the  premises  were 
omitted.  Zingsem  v.  Kidd,  29  N.  J. 
Eq.  516.  So  held,  also,  in  case  of 
an  execution  sale  of  a  curtesy  estate  in 
lots  35  and  37,  misdescribed  as  39  and 
41.     Vanderbeck   v.   Perry,    28    N.  J. 

Eq.  367- 

2.  See  supra^  this  title,  Grounds  for 
Vacating-. 

S.  New  England  Mort.  Sec.  Co.  v. 
Robson,  79  Ga.  757. 

4.  In  Mississippi,  the  deed  may  be 
canceled  as  to  a  homestead  wrongly 
included  in  the  sale,  and  maintained  as 
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XXII.  Plaiktitf's  Bights  and  Liabiuties.— The  plaintiff's  rig^hts 
under  an  ordinary  execution  proceeding  may  differ  from  those 
under  an  extent.*  He  may  forfeit  rights  by  misconduct.*  He 
may  by  his  presence-,  advice  or  direction  at  a  wrongful  levy  or 
sale,  become  liable  as  a  joint  trespasser  with  the  sheriff.'  So, also, 
may  his  sureties  in  an  indemnity  bond.*  The  plaintiff  may 
maintain  a  bill  in  equity  to  cancel  a  deed  fraudulently  executed 
and  antedated  by  the  defendant.*  He  may  be  protected  as  an 
innocent  purchaser  for  value  at  his  own  sale,  if  without  notice  of 
an  outstanding  equity.^ 


to  the  other  portion  of  the  lands. 
Semmes  x\  Wheatley  (Miss. 1890),  7  So. 
Rep.  430. 

In  JVew  Tork^  where,  after  proceed- 
ings failing  to  follow  the  statute  in  get- 
ting service  by  publication,  an  execution 
is  obtained  against  an  absconding  debt- 
or, the  sale  and  the  deed  thereunder 
will  be  set  aside.  Place  t».  Riley,  32 
Hun  (N.  Y.)  17. 

Where  the  execution  defendant  has 
got  the  deed  set  aside,  the  grantee  can- 
not recover  the  price  under  the  New 
Tork  statute  as  to  reimbursement,  if  he 
colluded  with  the  sheriff,  or  abused 
legal  process.  Mclntyre  v,  Sanford, 
S9N.Y.634. 

In  Illinois^  the  deed  cannot  be  at- 
tacked collaterally  for  mere  inadequacy 
of  price,  although  no  order  has  been 
made  confirming  the  report  thereof. 
McHany  v,  Schenk,  88  111.  357. 

Under  a  rule  in  analogy  to  the  Stat- 
ute of  Limitation  of  twenty  j-ears,  a 
deed  was  canceled  that  was  executed 
twenty -nine  years  after  the  sale,  the 
rights  of  innocent  grantees  interven- 
ing. Rucker  v.  Dooley,  49  111.  377;  95 
Am.  Dec.  614. 

The  deed  cannot  be  set  aside  on  mo 
tion.  Jenkins  v.  Merriwethenv  109  III. 
647. 

In  North  Carolina^  under  an  execu- 
tion regularly  issued  in  favor  of  a  cor- 
poration, land  was  sold  for  enough  to 
pay  off  the  judgment  and  costs,  but  the 
purchaser  was  not  required  to  pay  his 
bid,  upon  a  mistaken  belief  that  at  least 
that  much  of  the  corporation's  assets 
would  belong  to  the  purchaser  who  re- 
ceived a  deed  for  the  land.  The  cor- 
poration was  afterwards  declared 
insolvent,  and  placed  in  the  hands  of  a 
receiver  who  moved  to  set  aside  the 
sale,  rescind  the  receipt  on  the  execu- 
tion and  cancel  the  deed.  It  was  held 
that,  in  absence  of  fraud,  the  sale  was 
regular  and  the  deed  should  not  be  an- 
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nulled;  the  receiver's  remedy,  if  anv, 
was  io  pursue  the  land,  and  charge  it 
with  the  unpaid  purchase  money  as  as- 
sets. Bank  of  Statesville  v,  6raham, 
82  N.  Car.  489. 

1.  Supra,  this  title.  Tke  Purckasers 
Title—  When  the  Plaintiff  Purchases. 

2.*  Supra,  this  title.  Grounds  for 
Vacatintr;  Misconduct  of  Plaintiff 
etc. 

8.  Goodyear  v.  Williston,  43Cal.  n; 
Stewart  r.  Wells,  6  Barb.  (N.  Y.)  79; 
Syndacker  v.  Brosse,  51  III.  357;  Arm- 
strong T'.  Dubois,  I  Abb.  App.  Dec.  (N. 
Y.)8. 

He  is  responsible,  upon  his  authoriza- 
tion, for  what  his  attorney  may  direct  in 
his  name.  Fo*ster  v,  Wil^*,  '27  Mich. 
244;  i^  Am.  Rep.  185;  Newbcrrv  r. 
Lee,  3  Hill  (N.  Y.)  523;  Bates  t. 
Silling,  6  B.  &  C.  38;  Rowles  v. 
Senior,  8  Q^  B.  771.  But  compare 
Ford  V.  Williams,  13  N.  Y.  577;  67 
Am.  Dec.  83. 

4.  Watmough  r.  Francis,  7  Pa.  St 
215;  Wctzell  r\  Waters,  18  Mo.  396; 
Ball  r.  Loomis,  29  N:  Y.  412;  Davis  r. 
Newkirk,  5  Den.  (N.  Y.)  94. 

See  Inde.mnity  Contracts,  vol. 
10,  p.  429. 

6.  In  Georgia,  so  held,  where  As 
lev3'  on  B's  land  had  been  released  on 
B's  agreement  to  convey  to  A,  and 
thereupon  B  executed  to  C  a  deed  of 
timber  growing  thereon,  antedated  to 
precede  the  judgment.  Raines  r. 
Dunning,  41  Ga.  617.  As  to  loss  of  his 
rights  by  laches,  see  Tift  v,  Goode,  47 
Ga.  507';  Wilson  v.  Schneider,  124  III. 
628;  Ettenheimer  v,  Northgraves,  75 
Iowa  2S. 

6.  But  where  the  sheriff  made  a  sale 
of  chattels  in  terms,  but  without  au- 
thority,** subject "  to  a  certain  mortgage, 
the  execution  creditor,  having  pur- 
chased under  that  condition,  was  held 
to  be  precluded  from  denying  its  effect 
Cable  V.  Byrne,  38  Minn.  534. 
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The  plaintiff  is  liable  for  proceeding  to  sell  upon  a  satisfied 
judgment  ,^  or  after  a  full  tender.*  If  his  execution  be  issued  on 
a  void  judgment,  he  is  liable  for  proceeds  of  sale  appropriated.* 

XXTTT.  Shebiff'8  B10HT8  AHD  Liabilities — 1.  Pees  and  Poundage. 
— The  sheriff's  fees  and  poundage  are  fixed  by  statute ;  so,  also, 
ordinarily,  are  his  commissions  upon  decretal  sales.* 

2.  Liability  to  the  Plaintiff. — The  sheriff  is  liable  to  the  execu- 
tion plaintiff  for  any  unreasonably  long  refusal  or  neglect  to  sell. 
In  some  States  this  liability  is  defined  by  statute.^     So,  also,  as  to 


1.  Brown  v,  Feeter,  7  Wend,  i  (N. Y.) 
301. 

Where  the  plaintiff  and  defendant 
set  up  that  a  judgment  already  paid 
i^as. unsatisfied,  caused  execution  to 
issue  thereon,  and  land  to  be  sold 
which,  after  the  judgment  had  been 
conveyed  away  by  the  defendant,  it 
was  held  that  the  grantee  could,  in  an 
action  on  the  case,  recover  of  them  for 
the  consequent  trouble  and  expense, 
without  showing  actual  specific  dam- 
age. Swan  V.  Saddlemire,  8  Wend. 
(N.  Y.)676. 

2.  Mason  v.  Sudam,  2  Johns.  Ch. 
(N.  Y.)  172;  TifTany  v,  St.  John,  5 
Lans.  (N.  Y.)  153. 

The  plaintiff  is  amswerable  for  fail- 
ing seasonably  to  notify  the  officer  of 
anything  rendering  it  improper  to  pro- 
ceed further.  Jacobs  v.  Robb,  10  U. 
C.  Qi  B.  276. 

After  the  sale  and  a  reversal  of  the 
judgment,  the  plaintiff  is  bound  to 
restore  oiily  so  much  as  he  has  re- 
ceived upon  the  execution.  Peck  v. 
McLean,  36  Minn.  228. 

3.  In  Minnesota^  where  property 
levied  on  under  a  judgment  in  favor 
of  A,  void  for  want  of  jurisdiction, 
was  already  in  the  sheriff's  hands 
under  a  prior  levy  on  valid  process  in 
favor  of  B,  and  was  sold  for  a  gross 
sum,  out  of  which  both  executions 
were  satisfied,  it  was  held  that  A  was 
liable  only  for  the  proceeds  of  the  sale 
received  by  him.  Gunz  v.  Heffner,  33 
Minn.  215, 

In  Missouri^  he  can  recover  from 
his  attorney  proceeds  of  a  sale  under 
a  void  judgment,  withheld  under  claim 
of  a  purchaser  who,  knowing  all  the 
facts,  procured  issuance  of  the  execu- 
tion. Hendrix  v,  Wright,  50  Mo.  311. 
Compare  a  complicated  Texas  case : 
Burns  r,  Ledbetter,  56  Tex.  282. 

4.  See  Sheriffs;  and  sufra^  this 
title.  By   Whom — Auctioneer a» 

In  absence  of  authority  from  the  ex- 
ecution defendant,  the  sheriff  has  no 
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Hght  to  employ  an  auctioneer;  he 
could  not  charge  therefor  within  the 
Ne-w  Tork  statute  prescribing  fees  and 
poundage.  Wallis  v.  Shelly,  30  Fed. 
Rep.  747. 

Under  the  Iowa  statute,  he  is  enti- 
tled to  a  percentage  where  the  execu- 
tion plaintiff  is  the  purchaser,  and  the 
amount  of  the  bid  is  not  paid  to  the  ' 
sheriff  but  credited  upon  the  judg- 
ment.    Litchfield  v.  Ashford,  70  Iowa 

393- 

In  Alabama^  if,  after  issuance  of 
execution,  the  judgment  be  paid  to  the 
clerk  of  court,  **  he  must  collect  the 
costs  and  commissions  of  the  sheriff.** 
Alabama  Civil  Code,  1886,  §  771. 

The  percentage  under  the  Alabama 
statute,  taxable  when  the  party  obtain- 
ing a  stay  is  successful,  is  not  allowa- 
ble where  the  defendant  thereupon 
gets  a  reversal,  and,  on  a  new  trial,  the 
plaintiff  recovers  judgment  for  a  less 
amount.  Tennessee,  etc.,  R.  Co.  v. 
East  Alabama  R.  Co.,  81  Ala.  94. 

Within  the  meaning  of  the  Oregon 
act  of  1885,  p.  121,  the  amount  of  the 
plaintiff's  bid  credited  on  the  execu- 
tion is  not  "money  actually  made,"  on 
which  the  sheriff  is  entitled  to  a  com- 
mission.    Coleman  v,  Ross,  14  Oregon 

549- 

6.  See  infra^  this  title,  Amercement. 

In  Calijornia,  if  he  neglects  to  sell 
after  being  required  by  the  creditor  or 
attorney,  he  is  liable  to  the  creditor  for 
the  value  of  the  property.  California 
Pol.  Code,  1889,  ^  4180.  The  court 
cannot  require  constables  to  sell  prop- 
erty held  by  them  under  a  justices' 
levy,  and  pa}'  proceeds  into  court. 
Brown  v,  Moore,  61  Cal.  432. 

If  the  sheriff  refuses  to  sell  on  the 
ground  of  insufficiency  of  an  undertak- 
ing on  appeal,  the  court  may  make  an 
ex  parte  order  for  him  to  proceed.  La 
Soci^t^  Fran9aise  v.  McHenry,  49  Cal. 

351- 

As  to  his  rights  in  Indiana^  to  be 
subrogated  to  the  plaintiff  after  default 
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his   liability    for   not   paying  over   mdney  collected,  less  legal 
fees.* 

The  sheriff  is  also  answerable  to  the  plaintiff  for  damages  from 
inadequacy  of  price  consequent  upon  the  sheriff's  misdoings, 
without  any  fault  of  the  plaintiff.*  So  also  for  failure  to  make 
return.' 


an4  payment,  see  Burbank   v*    Slink- 
ard,  53'lnd.  493.      \ 

In  England^  the  sheriff  is  liable  if  he 
fails  ''  to  use  reasonable  expedition  "  in 
selling.  Aireton  v.  Davis,  9  Bing.  740. 
And  a  promise  by  the  defendant's  at- 
torney to  pay  affords  no  excuse. 
Jacobs  V.  Hum'phrey,  4Tvr.  272.  (As 
to  the  English  measure  of  damages,  see 
infra^  this  title,  Amercement.) 

So,  also,  in  Indiana.  State  v.  Herod, 
6  Blackf.  (Ind.)  444. 

The  sheriff  and  his  sureties  are  not 
liable  if,  after  the  levy,  the  plaintiff 
has  negotiations  with  the  defendant  re- 
sulting in  loss  of  the  debt.  Dorrance 
V.  Com.,  13  Pa.  St.  160. 

Proof  that  the  goods  levied  on  did 
not  belong  to  the  defendant,  constitutes 
a  good  defense  to  the  execution  plain- 
tiff's action  for  not  selling.  Harris  v, 
Kirkpatrick,  35  N.  J.  L.  392;  Union 
Bank  v.  Benham,  23  Ala.  143;  Mason 
V.  Watts,  7  Ala.  703;  Snoddy  v. 
Foster,  i  Met.  (Ky.)  160. 

1.  See  infroy  this  title,  Amercement, 
In  New  '  Tork,  the  sheriff  must 
bring  the  money  into  court  or  pay  it 
over  to  the  plaititiff  or  his  attorney  by 
the  return  day ;  he  need  not  sooner, 
though  he  may  have  collected  it  be- 
fore. For  money  returned  thereafter 
he  is  liable  to  pay  interest.  Crane  v. 
Dygert,  4  Wend.  (N.  Y.)  675. 

If  after  the  sale,  a  third  person  sues 
for  the  property  and  recovers  an 
amount  exceeding  that  made  on  the 
execution,  the  sheriff  will  not  be  liable 
to  the  plaintiff  for  the  money  col- 
lected. So  held,  even  where  a  consta- 
ble had  taken  an  indemnity  bond  and 
brought  suit  thereon.  Newland  v. 
Baker,  21   Wend.  (N.  Y.)  264. 

The  New  Tork  Code  has  not 
changed  the  rule  that  no  demand 
is  prerequisite  to  an  action  for  with- 
holding money  collected.  Nelson  v, 
Kerr,  2  Thomp.  &  C.  (N.  Y.)  299. 

In  an  action  against  a  sheriff  for  a 
false  return,  it  was  held  that  the  sheriff 
on  the  trial  could  not  go  behind  the  exe- 
cution to  show  that  it  was  void  or  void- 
able by  reason  of  being  irregularly  and 


{)rematurely   issued.     Blivin  v.  Bleak- 
ey,  23  How.  Pr.  CN.  Y.)  124. 

If  after  an  authorized  levy,  the 
plaintiff  takes  the  execution  out  of  the 
sheriffs  hand^  and  keeps  it  until  after 
the  day  fixed  for  sale,  the  sheriff  aod 
his  sureties  are  not  liable  for  the  fail- 
ure to  sell;  and  this,  though  the  sher- 
iff suspend  all  further  proceedings  and 
deliver  the  property  to  the  defendant 
before  the  day  of  sale.  Smith  v.  Mar- 
tin, 5^  Ga.  600. 

If  the  sheriff  allows  the  administra- 
tors of  a  deceased  execution  defendant 
to  sell  personalty  levied  on,  he  is  lia- 
ble to  the  plaintiff  who  cannot  im- 
peach the  title  of  the  purchaser.  Mas- 
sey  V.  Farmers'  Bank,  i  Del.  Ch.  399; 

I  Harr.  (Del.)  186. 

2.  E.  g,^  if  he  misinforms  the  plain- 
tiff or  his  attorney  of  the  place  of  sale, 
disregards  the  risk  of  sacrifice,  and  does 
not  adjourn  the  sale.  State  v.  Moore, 
72  Mo.  285. 

So  also  if,  without  payment  of  the 
bid,  he  surrenders  the  property  to  the 
purchaser,  or  otherwise  treats  the  sale 
as  consummated.  McCluskey  r. 
McNeely,  8  111.  578.  Compare  Rob- 
erts V.  Westbrook,  i    Coldw.  (Tcnn.) 

As  to  a  sale  for  less  than  two-thirds 
the  appraised  value,  contrary  to  Kan- 
sas Civil  Code,  §  455,  see  De'jarnette  r. 
Verner,  40  Kan.  224. 

3.  Runlett  V.  Bell,  5  N.  H.  433; 
McGregor  v.  Brown,  5'  Pick.  (Mass.) 
170;  Burk  V.  Campbell,  15  Johns.  (N. 
Y.)  456;  Keith  v.  Com.,  5  J.  J.  Marsh. 
(Ky.)  359. 

But  this  may  be  excused  bv  the 
plaintiffs  own  act  or  waiver.  Gran- 
berry  V.  Crosby.  7  Heisk.  (Tenn.)  «;79; 
Robertson  v.  Coker,  11  Ala.  466;  Nor- 
ris  V.  State,  22  Ark.  524;  Shannon  r. 
Clarke,  3  Dana  (Ky.)  152;  McKinleyr. 
Tucker,  6  Lans.  (N.  Y.)  214. 

The  sheriff  cannot  avail  himself  of  a 
defect  in  the  execution — e.  g.y  nnore 
than  ninety  days  between  the  teste  and 
return — to  excuse  failure  to  fulfill  its 
mandates.  Wilson  v.  Huston,  4  Bibb 
( Ky.)  332.     Compare  Milburn  v,  SUte, 

II  Mo. 
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188;  47  Am.  Dec.  148. 


Sheriff's  Bights 


SHERIFF'S  SALES, 


and  UaUUties. 


3.  Liability  to  the  Defendant. — It  is  a  general  rule  that  the 
sheriff  may  justify  seizure  and  sale  by  an  execution  regular  upon 
its  face.*  But  this  excuses  no  abuse  of  process,  and  many  States 
have  statutes  jealously  providing  for  the  defendant's  protection.* 

In  the  absence  of  other  executions  in  hand,  the  sheriff  is  liable 
to  the  defendant  for  failure  to  pay  over  to  him  any  excess  of  the 
money  collected  after  satisfaction.^ 

The  sheriff  is  liable  to  the  defendant  for  selling  realty  before 
personalty,  or  conversely,  against  the  statute.*  So  also,  for  any 
misconduct  of  sale  causing  gross  and  needless  sacrifice ;  as  by  un- 
lawfully massing  or  parceling,*  or  selling  real  or  personal  property 
together,®  or  not  allowing  his  right  of  election  of  the  portion  to  be 
sold.'' 

The  sheriff  is  liable  to  the  defendant  for  a  wantonly  excessive 
levy  and  sale;*    for  selling  after  being  served  with  an  injunc- 


1.  Norcross  v.  Nunan,  6i  Cal.  640. 

•*  Whenever  it  appears  that  the  pro- 
cess is  regular  on  its  face,  and  is  issued 
by  competent  authority,  a  sheriff  is 
justified  in  its  execution,  whatever  may 
be  the  defect  in  the  proceedings  on 
-which  it  was  issued.**  Alabama  Civ. 
Code,  1886,  4  2776. 

2.  As  to  statutory  liability  to  ihe  de- 
fendant for  selling  without  due  notice, 
in  the  different  States,  see  infra^  this 
title,  Amercement,  See  also  Enfield  v. 
Blylcr,  67  Iowa  295. 

As  to  statutory  liability  to  him  for 
selling  exempt  property  in  Color ado^ 
etc.,  see  infra^  this  title.  Amercement, 
Compare  Van  Dresor  v.  King,  34  Pa. 
St.  201;  75  Am.  Dec.  643;  Spencer  v. 
Long,  39  Cal.  700. 

In  New  Tork^  in  a  suit  for  levying 
on  exempt  property,  he  will  not  be  per- 
mitted to  show  in  defense  that  the  judg- 
ment was  for  the  purchase  price,  unless 
he  sets  it  up  in  his  answer.  Dennis 
V.  Snell,  54  Barb.  (N.  Y.)  411. 

The  sheriff  may  become  liable  to  the 
defendant  for  proceeding  under  a  void 
process.  Otherwise,  under  an  execu- 
tion merely  voidable.  As  to  the  effect 
of  knowledge  of  facts  rendering  the  pro- 
ceeding void,  see  Clearwater  v.  Brill,  4 
Hun  (N.  Y.)  728;  Wehle  v.  Conner, 
63  N.  Y.  258;  McComb  v.  Reed,  28 
Cal.  281;  87  Am.  Dec.  115. 

If  after  full  tender,  the  sheriff  pro- 
ceeds to  sell  he  is  liable  to  the  defend- 
ant. Jackson  v.  Law,  5  Cow.  (N.  Y.) 
248. 

8.  See  collation  of  dissimilar  statutes, 
infra^  this  title.  Amercement. 

4.  Simpson  v,  Hiatt,  13  Ired.  (N. 
Car.)  470;  Hassell  t;.  Southern  Bank, 
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2  Head  (Tenn.)38i;  Beeler  r.  Bullitt,  3 
A.  K.  Marsh.  (Kv.)  280;  12  Am.  Dec. 
161 ;  Gorham  v.  Hood,  27  Ga.  300. 

As  to  the  Indiana  exception  of  in- 
cumbered personal  property,  see  Det- 
rick  V,  State  Bank,  6  Ind.  439.  As  to 
equity's  aid  thereupon,  see  Williams  v, 
Reynolds.  7  Ind.  622. 

See  supra,  this  title.  The  Place  for 
Selling;  and  Conducting  the  Sale, 

5.  See  supra,  this  title,  Conducting 
the  Sale — Parceling, 

6.  E.  g,,  machinery  and  a  manufac- 
tory. Cresson  v.  Stout,  17  Johns.  (N. 
Y.)  116;  8  Am.  Dec.  373. 

The  sheriff  is  liable  Xox  neglect  by 
which  the  property  levied  on  is  lost  or 
squandered — e,  g.,  part  of  a  raft  of 
timber  defectively  moored  and  lost  in  a 
storm.  Jemeri;.Joliffe,9johns.  (N.  Y.) 
381. 

If  a  constable  so  lames  a  mare  levied 
on  that  she  is  worth  less  than  before 
by  the  amount  due  on  the  execution, 
this  is  a  satisfaction  of  the  judgment, 
and  precludes  further  proceeding  on 
this  or  on  an  alias.  People  v.  Hopson, 
I  Den.  (N.  Y.)  574. 

In  Alabama,  the  sheriff  may  hire  out 
horses,  levied  on.  Alabama  Civil 
Code,  1886,  §  2903. 

7.  Evans  r.  Landon,  6  111.  307. 

As  to  the  defendant's  election  of 
remedies  in  case  of  a  sale  for  less  than 
two-thirds  the  appraised  value,  con- 
trary to  Kansas  Civil  Code,  §  455, 
see  De  Jarnette  v.  Verner,  40  Kan.  224. 

8.  See  infroy  this  title,  Amerce- 
ment; Executions,  vol.  7,  p.  149. 
Compare  Cook  v.  Palmer,  6  B.  &  C. 
739;  Batcheler  v.  Vyse,  4  M.  &  S.  552; 
Shropshire  v.  Pullen, 3  Bush  (Ky.)  512. 
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tion,^  or  after  being  notified  of  allowance  of  a  writ  of  error  *  or  of 
a  certiorari,^  A  statute  requiring  him  to  pay  taxes  due  on  the 
property  or  by  the  owner  is  not  remedial  and  must  not  be  con- 
strued beyond  the  plain  legislative  intent.*  In  England,  also, 
sheriffs  have  always  been  held  to  a  strict  accountability  for 
injuries  consequent  upon  their  fraud  or  neglect  in  seizing  and 
selling  property  under  execution.* 

4.  Liability  to  Third  Parties. — The  sheriff  is  liable  to  the  real 
owner  for  chattels  taken  and  sold  under  an  execution  against 
another  person.®  But  he  is  not  liable  for  goods  intermingled 
with  the  defendant's  until  the  owner  points  them  out  and 
demands  them.' 

Many  States  have  special  statutes  to  relieve  the  sheriff's 
embarrassment  upon  claim  intervention.®     In  most  States  the 


This  liabilitjr  does  not  affect  the 
sherifFs  right  of  property.  Dezell  v. 
Odell,  3  Hill  (N.  Y.)  215;  38  Am.  Dec. 
628. 

1.  So  held  where  bankruptcy  pro- 
ceedings were  pending.  Stinson  v. 
McMurray,  6  Humph.  (Tenn.)'339. 

2.  And  this  though  there  has  been  no 
further  supersedeas.  Belshaw  v.  Mar- 
shall, 4  B.  &  Ad.  336;  24  E.  C.  L.  68. 
But  compare  Foster  v,  Wilej",  27  Mich. 
244;  15  Am.  Rep.  185;  Bryan  v.  Hubbs, 
69  N.  Car.  423;  Payne  v.  The  Gover- 
nor, 18  Ala.  320. 

S.  Spencer  v.  Long,  39  Cal.  700. 

4.  E.  g.y  Alabama  Code,  ^  419. 
Holding  V.  Thomas,  62  Ala.  4. 

5.  Laicock*s  Case,  Latch   187. 

Of  a  sheriff  who,  without  notice  of 
the  defendant's  previous  act  of  bank- 
ruptcy, paid  over  the  proceeds  of  the 
sale  to  the  plaintiff  upon  an  indemnity, 
it  was  held  that  the  defendant's  as- 
signee might  recover  in  an  action  for 
money  had  and  received.  Young  v, 
Marshall,  8  Bing.  43;  21  E.  C.  L.  215. 

6.  And  this,  though  there  has  been 
no  manual  possession — e.g-,^  of  sheep 
in  an  open  field.  Neff  v,  Thompson,  8 
Barb.  (N.  Y.)  213.  Compare^  as  to  a 
stock  of  goods  in  a  store,  Phillips  v. 
Hall,  8  Wend.  (N.  Y.)  610;  24  Am. 
Dec.  108.  He  may  show  in  mitigation 
that  the  goods  were  taken  from  his 
custody  and  lawfully  sold  under  a  dis- 
tress warrant  issued  by  a  third  person. 
Sherry  v,  Schuyler,  2  Hill  (N.  Y.)  204. 
But  not  identity  of  name  with  the  de- 
fendant's. Jarmain  v.  Hooper,  7  Scott 
N.  R.  663. 

7.  Shumway  v.  Rutter,  8  Pick. 
(Mass.)  443;  19  Am.  Dec.  340;  Paige  v, 
O'NTeal,  12  Cal.  495. 


He  is  not  liable  for  property  coming 
rightfully  into  his  possession,  unless 
demanded  before  suit.  Shaw  v.  Daris. 
55  Barb.  (N.  Y.)  389. 

He  is  not  liable  to  a  mortgagee  for 
selling  on  an  exfxution  against  the 
mortgagor,  if  the  defendant  had  the 
right  of  possession  for  a  definite  period. 
Hull  r.  Carnley,  II  N.  Y.  501.  And, 
conversely.  Mattison  v.  Baucus,  i  N. 
Y.  295. 

In  /owtf,  after  judgment  by  default 
against  a  claimant,  a  sale  mar  be  valid 
though  the  default  is  afterwards  taken 
off,  and  a  trial  of  the  right  of  property 
had.  Hughes  v.  Miller,  2  Greene 
(Iowa)  9. 

8.  As  to  the  proceedings  in  Georgia 
upon  an  affidavit  of  illegality,  «e 
Georgia  Code,  1882,  §^  3664,  W  seq.  See. 
also,  the  complicated  case  of  Thomas 
V.  Johnston,  53  Ga.  69 ;  also  Whelcbel  r. 
Lucky,  41  Fed.  Rep.  114;  Sullivan  r. 
Hearnden,  11  Ga.  204,  and  Gunn  r. 
Woolfolk,  66  Ga,  682, 

As  to  the  same  in  Florida^  see  Flor- 
ida Dig.  Laws,  1881,  p.  524,  \  19. 

In  Pennsylvania  (in  Philadelphia 
and  Luzerne  counties)  th^  sheriff  may 
have  a  rule  issued  to  the  claimant  and 
to  the  execution  plaintiff  "  for  the  ad- 
justment of  such  claim  "  the  costs  to 
"  be  in  the  discretion  of  the  court." 
B.  P.  Dig.  /*^#f»j>'/va»ffl  Laws,  1885,  p. 
750,  k  .s6. 

An  indemnified  sheriff  should,  on 
claim  of  third  persons,  applv  for  an 
interpleader  under  Pennsylvania  act 
of  1848,  and  not  return  the  writ  stating 
the  giving  of  bond.  Conneliv  ?'• 
Walker,  45  Pa.  St.  449. 

As  to  claim  and  delivery,  comfart 
South  Carolina   Code,  1882,  ^§230* '^ 
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.  sheriff  may  recover  from  a  bidder  in  default  the  deficiency  on  a 
resale.^ 

A  sheriff  selling  under  a  junior  execution,  and  paying  the 
money  to  the  plaintiff  therein,  may  be  compelled  to  pay  it  on 
the  writ  properly  entitled  thereto.* 

To  another  officer  who  has  levied  under  a  senior  execution  he 
is  liable  for  any  unwarranted  interference.' 

The  sheriff  is  liable  to  the  purchaser  for  injuries  consequent 
upon  the  sheriff's  neglect  or  misconduct.* 

6.  Amercement. — In  many  States,  the  statutes  prescribe  a  pen- 
alty for  the  sheriff's  refusal  or  neglect  to  sell  property  in  his 
hands  if  subject  to  sale,  or  to  pay  over  to  the  plaintiff  the  money 
collected,  or  to  pay  over  to  the  defendant  any  excess  remaining 
after  satisfaction,  or  for  a  false  return.  These  are  very  dissimilar 
in  point  of  severity.^ 


seq.;  Mississippi  Rev.  Code,  1880, 
§^  1774,  et  seg.;  Utah  Comp.  Laws, 
1888,  ^§  3287,  et  seq.;  Oregon  Annot. 
Laws,  1887,  p.  365. 

As  to  consequent  rights  of  the  sheriff 
thereon,  see  Indemnity  Contracts, 
vol.  xo,  p.  421. 

In  Wisconsin^  the  sheriff  can  state 
in  his  return  the  fact  of  competing 
clainns,  pay  the  money  into  court,  and 
leave  their  priority  therein  to  be  de- 
termined. McDonald  v,  Allen,  37 
Wis.  108;  19  Am.  Rep.  754. 

1.  See  supra^  this  title,  Resale — At 
Latv. 

In  North  Carolina^  equity  will  re- 
lieve against  a  mortgagee's  purchase 
of  an  equity  of  redemption  at  sheriff's 
sale.  Camp  v,  Coxe,  i  Dev.  &  B. 
(N.  Car.)  52  ;  Simpson  v.  Simpson,  93 
N.  Car.  373. 

2.  Drew^e  r.  Lainson,  11  A.  &  E. 
529;  39  E.  C.  L.  154;  Kirk  v,  Vonberg, 
34  111.  440;  Peck  V,  Tiffany,  2  N.  Y. 
451 ;  Jones  v,  Judkins,  4  Dev.  &  B.  (N. 
Car.)  A54;  34  Am.  Dec.  302:  Kennon 
V,  Ficklin,  6  B.  Mon.  (Ky.)  414;  44 
Am.  Dec.  776;  Isler  v,  Colgrove,  75 
N.  Car.  334. 

S.  Compare  Foulks  v,  Pegg,  6  Nev. 
136;  Freeman  v,  Howe,  24  How.  (U. 
S.)  450;  Riggs  V,  Johnson  Co.,  6  Wall. 
(U.  S.)  197;  Moore  v.  Withenburg,  13 
La.  Ann.  22 ;  Fox  v.  Hempfield  R.  Co., 
2  Abb.  (U.S.)  151. 

As  to  the  sheriff's  duty  in  case  of 
conflicting  executions,  see  Metzner  v, 
Graham,  66  Mo.  653 ;  also  supra,  this 
title.  Disposal  of  the  Proceeds  as  Be- 
tween Rival  Executions, 

4.  ^ee  supra,  this  title,  The  Pur- 
chaser's Remedies — Recourse  on  the 
Sheriff, 


22  C.  of  L. — 45 


So  held,  where,  by  the  sherifTs  not 
posting  the  notices  legally,  his  deed  to 
the  purchaser  of  an  equity  of  redemp- 
tion conveyed  no  title.  Sexton  v,  Ne- 
vers,  20  Pick.  (Mass.)  451;  32  Am. 
Dec.  325. 

The  purchaser  is  not  an  "aggrieved 
party"  within  California  Code,  §  693, 
which  prescribes  a  penalty  for  selling 
real  property  without  notice,  recover- 
able by  the  party  aggrieved.  Kelley 
V.  Desmond,  63  Cal.  517. 

6.  Alabama. — For  failure  to  pay  over 
to  plaintiff  on  demand  liable  "  for 
the  amount  so  collected  and  five  per 
centum  per  month  damages  from  the 
time  such  demand  was  made."  For 
the  sheriff's  failure  to  make  return,  the 
plaintiff  may  recover  "twenty  per 
centum  on  the  judgment."  Alabama 
Civ.  Code,  1886,  §3101. 

Discharge  of  the  defendant  in  bank- 
ruptcy after  is  no  defense.  Noble  ?•.. 
JVhetstone,  45  Ala.  361. 

Failure  to  make  money  which  by 
due  diligence  could  have  been  made,. 
"  for  the  amount  of  the  execution,  in- 
terest, and  ten  per  centum  damages- 
thereon."  §  3102.  The  same  "for 
fraudulently  making  a  false  return." 
§3103.  ."For  failing  to  notify  the- 
plaintifi,  his  agent  or  attorney  of  the 
collection,"  etc.,  "  for  five  per  centum 
per  month  on  the  amount  collected,, 
from  the  time  when  the  notice  should 
have  been  given,  not  to  exceed  $25  per 
month.  4  3104.  The  sheriff  is  liable 
to  the  defendant  for  failure  to  pay 
over  the  excess,  etc.,  for  the  amount  of 
such  excess  and  live  per  cent,  per 
month  after  demand.     §  3108. 

Arlsona. — For  failure  to  pay  over  to 
plaintiff   on    demand,  he    is  liable  for 


705 


Sheriff's  Bights 


SHERIFF'S  SALES, 


and  T.|»ii^i^n 


amount  collected  and  five  per  cent,  per 
month  besides  interest  and  costs.  Art- 
zona  Rev.  Stat.  1887,  §  1938. 

Arkansas. — For  such  failure  the 
amount  collected  and  ten  per  cent,  per 
month  from  demand.  To  defendant, 
for  failure  to  pay  over  the  excess,  he  is 
liable  for  its  amount  and  five  per  cent, 
per  month  from  demand.  Arkansas 
Dig  Stat.  1884,  §  3965.  For  failure  to 
return  execution,  amount  of  judgment 
and  costs  and  ten  per  cent.     Section 

3964- 

California. — For  the  failure  to  pay 
over  the  money,  etc.,  the  creditor  may 
recover  the  amount  with  25  per  cent, 
damages,  and  interest  at  ten  per  cent,  a 
month  from  demand.  California  Pol. 
Code,  1889,  §  4181. 

Colorado. — For  selling  exempt  prop- 
erty he  is  liable  to  the  party  injured  for 
three  times  the  value  of  the  property," 
with  costs  of  suit.  Colorado  Annot. 
Stat.  1891,  §  2564. 

Connoctlcut. — For  failure  to  return 
or  for  false  return,  he  is  "  liable  to  pav 
all  damages  to  the  party  aggrieved. 
No  sheriff  shall  return  in  any  case  that 
he  cannot  do  execution."  Connecticut 
Gen.  Stat.  1888,  ^  1992. 

Dakota. — For  failure  to  pay  over,  etc., 
on  motion  and  two  days'  written  notice, 
he  shall  "  be  amerced  in  the  amount  of 
said  debt,  damages  and  costs,  with  ten 
per  cent,  thereon,  for  the  use  of  said 
plaint! flf  or  defendant  as  the  case  may 
be."    Dakota  Comp.  Laws  1887,  §  5167. 

Delaware. — For  failure  to  return 
within  the  time  limited,  he  "shall 
answer  for  the  debt,  damages  and 
costs,"  etc.  Delaware  Laws,  1874,  p. 
685,  §  50. 

Florida. — For  failure  to  return  he 
shall  be  amerced  $100,  '*  to  be  paid  to 
the  party  grieved  upon  motion,*' 
etc.     Dig.  Florida   Laws,  1881,  p.  939^ 

4  17- 

Qeorgla. — For  failure  to  pay  over, 
etc.,  he  shall  be  amerced  20  per  cent, 
per  annum,  upon  the  sum  from  date  of 
demand,  "  unless  good  cause  be  shown 
to  the  contrary."  Georgia  Code,  1882, 
(j  1992. 

The  sheriff  is  liable  to  the  plaintiff 
for  the  value  of  the  property,  if  lost 
through  neglect  to  sell  and  the  defend- 
ant's becoming  insolvent.  Neal  v.  Price, 
II  Ga.  297. 

Idaho. — For  selling  without  the  pre- 
scribed notice,  he  forfeits  $500  "  to  the 
aggrieved  party  in  addition  to  his  actual 
damages."  Idako  Rev.  Stat.  1887,  § 
4483. 


Illinois.  —  For  neglecting  to  par 
over,  etc.,  besides  ordinary  recovery  on 
bond,  he  shall  "  forfeit  to  the  person  in- 
jured five  times  the  lawful  interest  of 
the  money  from  tlie  time  of  the  demand 
until  paid,"  recoverable  by  action  on 
his  bond  or  against  himself  alone.  Illi- 
nois Rev.  Stat.  1891,  p.  14191  §  7;  p. 
142 1.  §  23. 

Indiana. — For  neglecting  to  return, 
or  for  a  false  return,  he  shall  "  be  amer- 
ced in  such  amount  as  he  might  and 
should  have  levied,"  etc.  Indiana  Re?. 
Stat.  1881,  §  784.  For  neglect  to  pa? 
over  to  the  execution  creditor  or  debt- 
or, when  entitled,  etc.,  "  be  amerced  to 
the  amount  thus  withheld."     §  7S5. 

Iowa. — For  selling  without  the  pre- 
scribed notice,  he  forfeits  $100  to  the  ex- 
ecution defendant  in  addition  to  the 
actual  damages,  etc.  Miller's  I&zia 
Rev.  Stat.  18S8,  ^  3081. 

Kansas. — For  failure  to  execute  pro- 
cess **  unless  he  makes  it  appear  to  the 
satisfaction  of  the  court  that  he  was 
prevented  by  inevitable  accident  from 
doing  so,  he  shall  be  amerced  in  a  sum 
not  exceeding  $1,000  upon  motion  and 
ten  days'  notice,  and  shall  he  liable  to 
the  action  of  any  person  aggrieved  br 
such  failure."  Kansas  Gen.  Stat  1S89, 
§  4832.  If  he  **  shall  neglect  to  make 
due  return  or  be  guilty  of  any  default 
ot  misconduct  in  relation  thereto,  he 
shall  be  liable  to  fine  or  attachment  or 
both  at  the  discretion  of  the  court,  sub- 
ject to  appeal ;  such  fine,  however,  not 
to  exceed  $200,  and  also  an  action  for 
damages     to    the     party    aggrieved."' 

k  1774. 

Kentncky. — For  a  false  return  he 
shall  be  fined  $20  upon  notice  and  mo- 
tion, and  be  subject  to  pay  the  whole 
amount  of  the  execution  and  costs. 
Kentucky  Gen.  Stat.  1887,  p.  10S6,  §10. 
{Compare  p.  1201,  §20,  as  to  triple 
damages  for  an  illegal' return.)  For 
failure  to  pay  over  "on  proper  de- 
mand, be  liable  for  the  amount  col- 
lected and  fifteen  per  centum  per  an- 
nuni  interest  thereon  from  such  de- 
mand until  paid  and  the  costs  of  re- 
covery, legal  and  extraordinary."  Page 
583,  ^  4.  For  failure  to  return  within 
thirty  days,  "  without  reasonable  ex- 
cuse," be  "  liable  to  the  plaintiff  in  exe- 
cution for  the  amount  thereof  and 
thirty  per  centum  damages  thereon, 
and  costs  of  recovery."  §  5.  Other- 
wise if  the  execution  defendant  is  in- 
solvent.    ^  7. 

As  to  "excuse,"  see  Keith  r.Com.,  5 
J.J.  Marsh,   (Ky.)  359.    It  is  no  rea- 
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sonable  excuse  that  the  execution  was 
defective.  Wilson  r.  Huston,  4  Bibb 
(Kj.)  332,  Or  was  "accidentally  mis- 
placed." .Shippen  v,  Curry,  3  Mete. 
(Ky.)  184.  That  the  sheriff  mailedlt 
to  the  clerk's  office,  and  was  unable  to 
find  it  after  diligent  search,  is  a  rea- 
sonable excuse;  but  not  *  available  un- 
less conclusively  proven.  Mitcheson 
f .  Foster,  3  Mete.  (Ky.)  334. 

Loiilalana. — For  failure  to  execute 
process  he  is  "responsible  for  the  full 
amount  owing  on  the  claim  sued  on." 
I^ouisiana  Stat.  1876,  §  3594. 

Malne^ — "Any  person  injured  by  the 
neglect  or  misdoings  of  a  sheriff  who 
has  first  ascertained  the  amount  of  his 
damages  by  judgment,"  etc.,  "  may  at 
his  own  expense,  in  the  name  of  the 
treasurer,  institute  a  suit  on  his  official 
bond,"  etc.,  and  have  judgment  for  "so 
much  thereof  as  remains  unpaid,  with 
interest."     Maine   Rev.   Stat.   1883,  p. 

659*  k  14- 

Karyland. — For  failure  to  make  re- 
turn within  the  time  limited,  he  is  liable 
for  the  amount  of  the  judgment.  Mary- 
land  Pub.  Gen.  Laws,  1888,  p.  1285,  § 
12.  For  failure  to  obey  rule  to  bring 
money  into  court,  be  liable  for 
amount  of  the  plaintiff's  claim,  interest 
and  costs,  "  without  stay  or  execution, 
and  without  the  right  to  supersede  or 
appeal,''  etc.     §  15. 

MassacliUBettB  has  a  provision  sub- 
stantiallv  like  that  of  Maine,  Massa- 
ckuseits'Vuh,  Stat.  1882,  p.  216,  §  9. 

Hlcliigaii. — For  willful  neglect  to 
execute  process,  he  shall  "be  fined  by 
the  officer  issuing  the  same  in  a  sum 
not  exceeding  $25.  Michigan  Annot. 
Stat.  1882,  §  7748.  For  neglecting  to 
pay  over  money  to  the  person  entitled 
thereto  within  a  reasonable  time  after 
demand,  on  conviction,  "be  punished 
by  imprisonment  in  the  county  jail  not 
niore  than  one  year,  or  by  fine  not  ex- 
ceeding four  times  the  amount  of 
money  so  received,  or  both,  at  the  dis- 
cretion of  the  court."     §  9152. 

Minnesota. — For  failure  to  pay  over 
money  collected  he  is  liable  for  "  the 
amount  found  due,  with  twenty  per 
centum  thereon  as  damages,"  with  all 
costs.  Minnesota  Stat.  1891,  ^  962. 
For  neglecting  to  make  return,  "in  ad- 
dition to  requiring  the  performance  of 
the  duty  neglected,  or  the  correction  of 
the  injury  done,  the  court  may  impose 
upon  such  sheriff  a  fine  for  the  use  of 
the  county ,  not  exceeding  $200,  pro- 
vided that  nothing  herein  shall  prevent 
the  person  injured  from  maintaining  an 


action  for  damages  against  the  sheriff 
or  upon  his  official  bond."  §  963. 

MlBBlBBlppi. — For  failure  to  pay  over  ' 
money  collected  he  is  liable  for  the  full 
amount  due  with  25  per  cent,  damages 
and  lawful  interest  until  paid,  to  be  re- 
covered with  costs,  by  motion  on  five 
days'  notice.  Mississippi  Rev.  Code, 
18S0,  §  333.  For  making  a  false  return 
be  liable  to  pay  to  the  plaintiff  $500. 
(j  334.-  For,  failure  to  pay  over  to  the 
defendant  any  excess  of  collection, 
a  like  penalty  to  that  in  sectipn 
333.    §  335. 

HlBBonxl. — For  failure  to  pay  over 
money  collected,  he  is  liable  for  the 
amount,  with  lawful  interest,  also  dam- 
ages at  five  per  cent,  per  month  from 
demand,  recoverable  by  civil  action  or 
by  motion  on  two  days'  notice.  Mis- 
souri Rev.  Stat.  1889,  §  4965. 

Montana. — For  selling  without  the 
prescribed  notice,  he  forfeits  $500  to 
the  aggrieved  party,  in  addition  to  his 
actual  damages.  Montana  Com  p.  Stat. 
1887,  p.  149,  §  333.  For  failure  to  make 
due  return  or  for  misconduct,  etc., 
his  liability  is  that  prescribed  by  the 
Kansas  statute  thereon.  Page  074,  § 
863. 

Nebraska. — For  neglect  to  execute 
process,  unless  prevented,  etc.,  the  pro- 
vision is  identical  with  the  Kansas 
statute,  $1,000,  etc.  Nebraska  Comp. 
Stat.,  1889,  p.  964,  ^  891.  For  failure  to 
execute  the  writ  or  to  sell,  or  to  call  in 
quest,  or  to  make  return,  or  to  pa}- 
over  on  demand  of  the  plaintiff,  or  to 
pay  over  the  surplus  on  demand  of  the 
defendant,  he  shall  on  motion  and  two 
days'  notice,  "  be  amerced  in  the 
amount  of  said  debt,  damages  and 
costs  with  ten  per  centum  thereon,  to 
and  for  the  use  of  said  plaintiff  or  de- 
fendant as  the  case  may  be."    Page  924, 

Nevada. — For  neglect  to  pay  over  the 
money,  etc.,  the  provision  is  identical 
with  the  California  statute  thereon. 
Nevada  Gen.  Stat.,  1885,  ^  2128. 

New  Hampshire. — "  If  any  officer  be 
guilty  of  any  fraud  in  the  sale  or  re- 
turn, he  shall  be  liable  to  each  party 
injured  to  pay  htm  five  times  the  sum 
defrauded."  New  Hampshire  Gen. 
Laws,  1878,  p.  546,  §  9. 

New  Jersey.— For  neglect  to  pay  ovejr 
the  money,  etc.,  he  is  liable  to  "  be 
amerced  in  the  value  of  the  debt  or 
damages  and  costs."  New  yersey  Rev. 
1877,  p.  1 102. 

New  Mexico.— Any  sheriff  failing  to 
pay  over  moneys  for  which  he  may  be 
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responsible,  shall  be  removed  from 
office  by  the  governor  of  the  Territory. 
AV7t'  Mexico  Comp.,  1884,  §  388. 

New  York. — For  selling  realty  without 
the  prescribed  notice,  the  provision  is 
substantially  the  Kansas  statute  there- 
on. B's  New  Tork,  Rev.  Stat.,  1890, 
p.  1078,  §  77.  For  failure  to  execute 
process  and  make  return,  "  he  is  liable 
to  the  party  aggrieved  for  the  damages 
sustained  by  him,  in  addition  to  any 
fine  or  other  punishment  or  proceeding 
authorized  by  law/*     Page  2699,  §  7. 

Nortli  Carolina. — For  selling  contrary 
to  the  statute,  he  forfeits,  $200  "  to  any 
person  suing  for  the  same,  one-half 
for  his  own  use  and  the  other  half  to 
the  use  of  the  county."  North  Caro- 
lina Code,  1883,  ^  461. 

Ohio — For  failure  to  execute  writ, 
sell,  pay  over,  etc.,  the  provision  is 
substantially  the  Nebraska  statute. 
Ohio  Rev.  Stat.  1890,  §  5594.  So,  also, 
as  to  the  general  penalty,  $1,000,  etc. 
k  5596. 

Oklahoma. — For  neglecting  to  make 
return  of  the  execution,  or  for  making 
a  false  return,  "  he  shall  be  amerced  to 
the  value  of  such  property,  not  to  ex- 
ceed the  amount  necessary  to  satisfy 
the  execution."  Oklahoma  Stat.  1890, 
^  4805.  For  neglecting  to  pay  over  to 
the  execution  creditor,  or  debtor, 
when  entitled,  he  is  amerced  (as  in 
Indiana)  to  the  amount  thus  withheld. 
^4806. 

Oregon. — For  failure  of  duty  the 
remedy  is  upon  the  sheriff's  **  official 
undertaking."  Oregon  Annot.  Laws, 
18S71  h  34 1  •  The  action  for  neglect 
to  levy  or  sell  may  be  brought  directly 
by  the  judgment  creditor.  Haber- 
sham r.  Sears,  11  Oregon  431. 

PennsylYanla.  —  To  return  process 
and  pay  over  money  the  court  may  . 
make  rule  on  him.  B.  P.  Dig.  Penn- 
sylvania Laws,  1885,  p.  325;  §  6.  And 
may  enforce  the  rule  bv  attachment. 
Ha'ntz  r.  York  Bank,  21  TPa.  St.  291. 

Rhode  Itland  has  a  provision  sub- 
stantially like  that  of  Maine  and  Mas- 
sachusetts, Rhode  Islqnd  Pub.  Stat. 
1882.  p.  544,  §  10. 

Sonth  Carolina.— For  failure  to  make 
return,  or  for  making  a  false  return, 
he  "shall  be  subject  to  rule,  attach- 
ment, action,  penalty  and  all  other 
consequences  provided  by  law  for  ne- 
glect of  dutv  by  executive  or  judicial 
officers."  South  Carolina  Code,  18S2, 
§  311,  par.  2. 

Tennessee. — For  failure  to  make  return 
or  pay  over  to  the  plaintiff  the  monev. 


etc.,  he  is  liable  for  the  amount  due 
on  the  execution,  and  12*^  per  cent, 
damages.  Tennessee  Code,  18S4.  ^ 
4338.  For  failure  to  pay  over  to  the 
defendant  any  excess,  etc.,  he  is  liable 
for  its  amount,   besides   the  damages. 

§  4339- 

The  defendant's  insolvency  will  not 
mitigate  on  failure  to  make  return. 
Fowler  v.  McDaniel,  6  Heisk.  (Tenn.) 
529.  If  without  levy  his  official  term 
expires  before  return  day,  there  can  be 
no  summary  proceeding  against  him 
for  non -return.  State  v.  Parchmen,  3 
Head  (Tenn.)  609. 

Texas. — For  selling  without  the  pre- 
scribed notice,  he  forfeits  to  the  party 
injured  not  less  than  $10  nor  more  than 
$200,  in  addition  to  such  other  damages 
as  the  party  may  have  sustained,  re- 
coverable on  five  days*  notice.  Texas 
Rev.  Stat.  1879,  art.  2319.  For  faflure  to 
pay  over  the  collection,  he  is  liable  for 
the  amount  with  damages  at  five  per 
cent,  per  month  besides  interest  and 
costs,  recoverable  on  motion  on  five 
days'  notice.  §  2325.  So,  also,  for  wrong 
refusal  to  levy  or  sell.  §  2326.  Or  neglect 
to  make  return.    §  2327. 

Utah. — For  selling  without  the  pre- 
scribed notice  he  forfeits  $500  to  the 
*g&"cved  party  in  addition  to  his  actual 
damages.  Utah  Comp.  Laws,  18SS,  ^ 
34^2. 

Vermont.  —  For  neglecting  to  re- 
turn, or  for  making  a  false  return,  he 
shall  be  fined  not  exceeding  $100,  and 
pay  to  the  aggrieved  party  the  damaees 
and  costs.  Vermont  Rev.  Laws,  18S0, 
§  857.  If  he  fail  to  execute  a  writ 
against  a  town  for  taxes,  the  treasurer 
shall  issue  his  extent  to  the  high  bailiff. 
who  shall  levy  it  on  the  sherift  estate. 
or,  for  want  thereof,  commit  the  sheriff 
to  jail.    §413. 

If  a  deputy  has  authority  from  the 
execution  creditor  to  manage  accord- 
ing to  his  discretion,  the  sheriff  is  dis- 
charged of  his  liability  for  the  deputv's 
official  neglect.  Fletcher  v,  Bradlev. 
12  Vt.  22;  36  Am.  Dec.  324. 

West  Virginia. — For  making  ?uch  re- 
turn as  entitles  any  person  to  recover 
money  from  him,  the  court  may,  on 
motion,  give  judgment  against  him 
and  his  sureties  for  so  much,  principal 
and  interest,  as  would,  at  the  time  such 
return  ought  to  have  been  made,  be 
recoverable  with  interest  at  not  less 
then  six  nor  more  than  fifteen  per 
cent,  per  annum  from  that  time  until 
payment.  West  Virginia  Code,  1891, 
P-  304.  §  35- 
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SHIFTED  LAKD  WABEANT.- A  warrant  which  describes  dif- 
ferent land  from  that  upon  which  the  survey  is  actually  made.' 

SHIFTING  EISK— See  FiRE  Insurance,  vol.  7,  p.  1008. 

SHIFTINO  USE.— See  Use. 

SHIPBE0KEE8.— See  Brokers,  vol.  2,  p.  598. 

SHIPILASTEE.— See  Master  of  a  Vessel,  vol.  14,  p.  958. 

SHXPPHrO  AETICLES.— See  Seamen,  vol.  21,  p.  915. 

8HIPPIN0  COMHISSIONEE.— See  Seamen,  vol.  21,  p.  915. 


Waalilngton. — For  failure  to  pay  the 
money  to  the  clerk  >vithin  twenty  days 
the  penalty  is  twenty  per  cent,  on  the 
amount  collected;  one-half  to  the 
party  to  whom  the  judgment  is  paya- 
ble, the  other  half  to  the  county  com- 
missioners, for  the  use  of  the  school 
fund.     Washinsrton  Code,  1881,  §  330. 

WisooBSln.-^For  selling  without  the 
prescribed  notice,  penalty,  $x, 000,  and 
also  the  actual  damages.  Wisconsin 
An  not.  Stat.  1889,  ^  29^.  For  neglect 
to  return  execution  within  five  days  af- 
ter the  return  day,  he  forfeits  the 
amount  of  the  execution  with  interest 
from  renditionof  the  judgment ;  §  3  698. 
For  failure  to  pay  over  the  collection, 
he  forfeits  the  amount  with  interest ; 

^  3699- 

Wyoming. — An  action  on  the  sheriffs 
bond  must  be  brought  within  ten  years. 
Wvoming'   Comp.  Laws,   1876,    p.   35, 

«  14. 

In  England^  a  sheriff  unreasonably 
long,  refusing  or  neglecting  to  sell,  has 
only  to  respond  to  the  plaintiff  for  the 
actual  consequent  damages;  if  these  be 
not  proven,  the  jury  can  only  award 
nominal  damage.  Bales  t\  Wingfield,  2 
N.  &  M.  831 ;  Clifton  v.  Hooker,  6  Q. 
B.468. 

As  to  damages  unliquidated  or  special 
at  common  law,  see  Damages,  vol.  5, 
pp  25,  50. 

1.  DistlngnlBhed  ftom  Oilier  Warrants.— 
In.Lauman  v.  Thomas,  4  Binn.  (Pa.) 
51,  Tilghman,  C.  J.,  says:  "Warrants 
or  locations  may  be  divided  into  several 
classes.  The  first  are  descriptive  of  the 
land  intended  to  be  surveyed,  either  pre- 
cisely or  with  such  reasonable  cer- 
tainty as  is  sufficient  to  designate  it. 
If  due  diligence  is  used  in  obtaining  a 
survey  the  title  under  these  warrants 
attaches  from  the  date.  The  second 
class  comprehends  those  which  give 
but  a  loose  description  of  the  land  ap- 
plied for.     I  take  the  warrant  in  ques- 


tion to  be  of  this  nature.  It  fixes  no 
precise  spot,  but  allows  a  scope  of  sev- 
eral miles.  The  title  under  such  a 
warrant  cannot  attach  until  the  survey 
is  made,  for,  till  then,  it  cannot  be  cer- 
tainly known  where  the  land  lies.  I  be- 
lieve that  a  very  large  proportion  of  the 
location  entered  on  the  opening  of  the 
land  office  in  the  year  1769,  was  of 
this  class.  Great  allowance  must  be 
made  for  looseness  of  description  in  a 
country  very  little  explored.  The 
third  class  consists  of  what  are  called 
shifted  Warrants  or  locations — that  is 
to  say,  where  the  survey  is  made  on 
land  different  from  that  described. 
These  surveys  have  no  validity,  except 
against  persons  having  notice  of  them, 
until  the  time  of  their  acceptance  in 
the  office  of  the  surveyor-general,  for 
very  obvious  reasons.  Being  an  alter- 
ation of  the  contract,  they*  can  have  no 
force  till  accepted,  because  the  pro- 
prietary was  under  no  obligation  to 
keep  tne  land  vacant,  and  may  have 
suffered  some  other  person  to  appro- 
priate it  before  the  return  of  the 
shifted  survey.  Indeed  it  was  only  by 
courtesy  and  the  custom  of  the  land 
office  that  such  surveys  were  accepted 
at  all. 

Effect.—"  The  title  on  a  shifted  loca- 
tion does  not,  unless  against  a  person 
having  actual  notice,  attach  before  re- 
turn of  survey."  Boyles  v,  Kelly,  10  S. 
&  R.  (Pa.)  214;  Fox  V,  Lyon,  33  Pa. 
St.  474.  "  A  shifted  survey  if  fairly 
made,  returned,  and  accepted  by  the 
proper  authority,  when  there  is  no  in- 
tervening opposing  right,  will  hold 
and  secure  the  lands."  Irwin  v. 
Moore,  2  Smith's  Law  (Pa.)  187; 
Smith  V.  Walker,  98  Pa.  St.  141.  See 
generally  Moore  v.  Shaver,  6  S.  &  R. 
(Pa.)  130;  Miles  v.  Potter,  2  Binn. 
(Pa.)  65;  Mix  V.  Smith,  7  Pa.  St.  77; 
Keble  v.  Arthurs,  3  Binn.  (Pa.)  26; 
Jones'  Land  Law,  §  32. 
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I.  Definition,  711. 
II.  Shipping  Regulations,  711. 

1.  In  General^  711. 

2.  Registration  and  Enroll- 
ment^  713. 

3.  What  Vessels  Entitled  to 
Register y  714. 

4.  Place  of  Registration,  714. 

5.  Mode  of  Registration^  715. 

6.  When  New  Registry  Re- 
quired^ 716. 

7.  Enrollment  of  Vessels,  716. 

8.  Registryana  Enrollment  as 
Evidence^  716. 

9.  License  for  Coasting 
Trade,  7x'8. 

10.  Inspection  Laws,  719. 

11.  Survey  of  Ships,  721. 

III.  Ownership  and  Control,  722. 

1.  Generally,  722.  [724. 

2.  Powers   of  Part    Owners, 

a.  Generally,  724. 

b.  Management  of  the  VeS' 
sel,  724. 

3.  General  Liability  of  Own- 
ers, 725. 

4.  Ltabtltty  of  Owners  for  Re- 
pairs and  Supplies,  ^2^. 

a.  Part  Owners,  729. 

b.  Mortgagor    and  Mort- 
gagee, 729. 

5.  Limitation  of  Liability  y  731. 

6.  Ship's  Agent,  733. 

IV.  Sale  and  Transfer,  735. 

1.  By  Parol,  735. 

2.  By  Bill  of  Sale,  736. 

3.  Sale  by  the  Builder,  737. 

4.  Sale  Under  Decree  of  Ad- 
miralty, 738. 

5.  Transfer  Without  Deliv- 
^rv,  739-  ' 

6.  Transfer  of  Licensed  Ves- 
sels, 740. 

7.  What  Property  Passes  to 
Purchaser,  741. 

8.  Rules  Regulating  Sales  of 
Ships,  741. 

9.  Mortgages,  742. 
10.  Registration,  744. 

V.  Maritime  Liens  (See  Mari- 
time Liens,  vol.  14,  pp.  410- 

456),  745- 

VI.  Bottomry  (See  Bottomry, 
vol.  2,  pp.  483-493;  Respon- 
dentia, vol.  21,  p.  287),  745. 

VII.  Carriers  of  Goods,  745. 

1.  Who  Are  Common  Carriers 
(See  Carriers  op  Goods, 
vol.  3,  p.  781),  745. 

2.  Reciprocal  Rights,  745. 


VIII. 
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3.  Delivery  of  Goods  to  tie 
Vessel,  746. 

4.  Bill  of  Lading  (Sec  Bill 
OF  Lading,  vol.  2,  pp.  223- 

244)1 747- 

5.  J}eltvery  of    Goods  by  the 

Vessel,  747. 

6.  Forwarding  by  Other  Car' 
riers,  752.  [753. 

7.  7*ransshipment  of    Go^df, 

8.  Liability  for  Loss  or  In- 
jury to  Goods,  753. 

a.  Loss  by  Improper  Sio-js- 
age,  758. 

b.  By  Breakage  and  Leak- 

f^g^>  759- 

c.  By  Jettison,  761. 

d.  Delay  in    Delivery,  761. 

e.  Non-delivery,  763. 

f  Presumption  in  Case  0/ 
Loss  or  Damage,  763. 

9.  Demurrage   (See   Demir- 

RAGE,  vol.  5,  p.  542),  765. 

Carriers  of  Passengers,  765. 

1 .  Loss  of  Baggage  and  Oikir 
Property,  767. 

2.  Injuries    and    Wrongs  to 
Passengers,  768. 

Freight,  770. 

1.  In  General,  770. 

2.  Freight  Pro  Rata,  *i'j2. 

3.  Liability  for  Freight,  773. 

4.  Recovering  Back  Frei^hU 

776. 
^.   Counter-claims,  776. 
Charter  Party  (See  Charter 
Party,  vol   3,   p.   155;   Lay 
Days,  vol.  12,  p.  965),  777. 
General  Average  (See  Gen- 
eral   Average,  vol.  S,  pp. 
1293,  1308),  777. 
Stoppage   In   Transitu  (See 
Stoppage  In  Transitu),  777. 
Collisions  (See  Navigation, 

vol.  16,  pp.  207,  22^0),  777. 
Master  (See  Master  of  a 
Vessel,  vol.  14,  pp.  958, 976}. 

2^7. 

Seamen  (See  Seamen, vol. 21, 

p.  9i5)»777- 

Pilots  (See  Pilots,  vol.  iS,  p. 

443).  777. 

Towage  (See  Towage), 777 

Wharfage  (See  Wharves 

AND  Wharfage),  777. 

Salvage  (See  Salvage,  vol. 

21,  p.  663),  777. 
Admiralty,    Jurisdiction  and 
Procedure      (See     Admi- 
ralty, vol.  I,  p.  193),  777- 
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SHIPS  AND  SHIPPING.     Shipping  Begnlations. 


I.  DSFINITIOK. — In  a  technical  sense  a  ship  is  a  three-madted 
vessel  navigated  with  sails,'  but  as  employed  in  law  the  term 
includes  all  navigable  structures  propelled  with  sails  as  well  as 
with  steam.* 

n.  Shippino  Reoulatioks — 1.  In  General. — Congress  has  power 
to  regulate  commerce  with  foreign  nations  and  among  the  several 
States.^     This  power  is  complete  in  itself  and  has  no  limit  other 


1.  See  Black's  L.  Diet.,  p.  1092;  4 
Wash.  (U.S.)  530. 

2.  Cope  V.  Vallette  Dry  Dock  Co., 
119U.  S.  629. 

Bj  the  Roman  law  the  word  "  ship  " 
apparently  included  everything  which 
floated  upon  the  waters  and  was  ac- 
cessory to  commerce.  Under  the 
French  law  the  definition  is  almost 
equally  broad.  The  word  ship  in- 
cludes every  vessel  of  timber  work 
able  to  float  and  to  be  carried  upon  the 
water.  Boats  and  the  smallest  barks 
are  comprehended  in  the  same  defini- 
tion ;  even  rafts  are  included.  A  Raft 
of  Cypress  Logs,  i  Flip.  (U.  S.)  545. 

By  the  act  of  17  and  18  Vict.  1854,  ch. 
ioo,'§  2,  "ship"  includes  every  descrip- 
tion of  vessel  used  in  navigation  not 
propelled  by  oars.  Ex  parte  Fergu- 
son, L.  R.,6  Q.  B.  291. 

In  Yarn  berg  v.  Watson,  13  Oregon 
1 1,  a  vessel  is  defined  to  be  any  struc- 
ture made  to  float  upon  the  water  for 
the  purpose  of  commerce  or  war, 
whether  impelled  by  wind,  steam  or 
oars.  Chaflfe  v,  Ludeling,  27  La. 
Ann.  611. 

A  torpedo  steam  launch  attached  to 
a  division  of  a  naval  squadron,  though 
not  proved  to  have  had  any  books,  is  a 
ship  within  the  meaning  of  the  prize 
act  of  June  30,  1864,  ch.  174,  ^  10,  rules 
4  and  5.    U.  S.  v,  Steever,  113  U.  S. 

747. 

A  floating  elevator  was  held  to  be  a 
**  ship  "  or  "  vessel  "  within  the  mean- 
ing of  a  certain  statute.  The  Hezekiah 
Baldwin,  8  Ben.  (U.  S.)  556. 

The  term  as  used  in  the  California 
Code  includes  steamboats,  sailing 
vessels,  canal  boats,  barges,  and  every 
structure  adapted  or  intended  to  be 
navigated  from  place  to  place  for  the 
transportation  of  merchandise  or 
persons.     California  Civ.  Code,  §  960. 

The  following  have  been  held  not 
within  the  meaning  of  the  term  : 

A  rowboat,  Fisher  v.  Camden,  etc., 
Ferry  Co.,  124  Fa.  St.  154. 

An  open  boat,  U.  S.  v.  An  Open 
Boat,  5  Mason  (U.  S.)  120. 

A  canal  boat,  Hicks  v.  Williams,  17 


Barb.  (N.  Y.)  523;  Many  v,  Noyes,  5 
Hill  (N.  Y.)  34;  Yarnberg  v,  Watson, 
13  Oregon  11 ;  Crafrford  v.  Collins,  45 
Barb.  (N.  Y.)  269;  King  v,  Greenway, 
71  N.  Y.  413;  Fralick  v.  Betts,  13  Hun 
(N.  Y.)  633. 

A  ferry-boat,  Burkbeck  v.  Hoboken 
Ferry-boat  Co.,  17  Johns.  (N.  Y.)  54. 

Coal  barges  or  fiat  boats  used  to 
transport  goods  down  a  river  and  sold 
for  lumber  at  their  destination,  Jones 
V,  Coal  Barges,  3  Wall.  Jr.  fC.  C.)  53. 

Fishing  vessels,  Simpson  r.  Story, 
145  Mass.  497 ;  i  Am.  St.  Rep.  480. 

And  small  undecked  boats  which  do 
not  go  out  of  sight  of  land,  Farmer's 
Delight  V.  Lawrence,  5  Wend.  (N.  Y.) 

564. 

Vessel  in  Unfinished  State.— A  boat 
in  an  unfinished  state  and  wholly  unfit 
for  carriage  of  men  or  goods  on  water, 
or  for  any  purpose  for  which  such  a 
vehicle  is  intended,  is  not  a  vessel. 
Yarnberg  r.  Watson,  13  Oregon  11; 
The  Vermont,  6  Ben.  (U.  S.)  115. 

In  Northup  v.  The  Pilot,  6  Oregon 
298,  the  court,  by  Boyce,  J.,  said  :  "  The 
hull  of  a  boat  without  the  other  parts 
necessary  to  its  use  is  not  a  boat  within 
the  meaning  of  the  statute  to  which 
the  lien  created  by  the  statute  could 
attach." 

The  materials  which  constitute  a 
ship  become  one  as  soon  as  she  leaves 
the  ways  and  her  keel  strikes  the  ele- 
ment for  which  she  was  originally  de- 
signed.   The  Eliza  Ladd,  3  Sawy.  ( U. 

s.)  519. 

3.  Passaic  Bridge  Case,  3  Wall.  (U. 
S.)  793 ;  Mumford  v.  Wardwell,  6  Wall. 
fU.  S.)  423;  Crandall  v.  Nevada,  6 
Wall.  (U.  S.)  42  ;  Woodruff  r.  Parham, 
8  Wall.  (U.  S.)  123;  State  Freight  Tax 
Cases,  15  Wall.  (U.  S.)  279;  Weber  v. 
Board  of  Harbor  Com'rs,  18  Wall.  (U. 
S.)  66;  Gibbons  v.  Ogden,  9  Wheat. 
(U.  S.)i ;  Brown  v.  Maryland,  12  Wheat. 
(U.  S.)  419;  Janney  v.  Columbian  Ins. 
Co.,  10  Wheat.  (U.  S.)  411;  Groves  r. 
Slaughter,  15  Pet.  ( U.  S.)  504;  Martin  v, 
Waddell,  16  Pet.  (U.  S.)  367;  New 
York  V.  Miln,  11  Pet.  (U.  S.)  158;  Sil- 
limati   V.   Troy,  etc.,    Bridge   Co.,   11 
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than  that  prescribed  by  the  court.*  It  includes  the  power  to 
prescribe  what  shall  constitute  American  vessels,,  the  national 
character  of  the  seamen  who  shall  navigate  them,  the  rules  and 
regulations  for  the  intercourse  and  navigation  of  such  vessels;* 
and,  in  fact,  every  subject  of  commerce  to  which  legal  discretion 
may  apply.'  This  power  may  be  exercised  wherever  the  subject 
exists  even  though  it  be  within  the  territorial  jurisdiction  of 
several  States.*  And  when  it  is  thus  called  into  exercise,  it  is  not 
only  paramount  but  exclusive  and  cannot  lawfully  be  interfered 
with  to  any  exfent.^ 

The  power  of  Congress  comprehends  navigation  within  the 
limits  of  every  State  in  the  Union  so  far  as  that  navigation  may 
be  in  any  manner  connected  "  with  commerce  with  foreign  nations 
or  among  the  several  States  or  with  the  Indian  tribes."  *  If  the 
commerce  is  purely  internal  commerce  of  a  State,  it  is  not 
included  within  this  power.''  Each  State  has  undeniable  and 
unlimited  jurisdiction  over  all  matters  pertaining  to  its  own  inter- 
nal  police.  It  can  establish  and  regulate  ferries  across  its  rivers, 
control  the  moving  of  vessels  in  harbors  within  its  borders,  and 
enact  health  and  inspection  laws  which  by  quarantine  or  other- 
wise may  operate  on  persons  brought  within  its  jurisdiction  in 


Blatchf.  (U.  S.)  283;  Passenger  Cases, 
7  How.  (U.  S.)  282;  Veazle  v.  Moor,  14 
How.  (U.  S.)  574;  Allen  v.  Newberry, 
21  How.  (U.  S.)  246;  Luther  v.  Borden, 
7  How.  (U.  S.)  72;  Drcd  Scott  v.  Sand- 
ford,  19  How.  (U.  S.)  528;  Bovden  t'. 
Burke,  14  How.  (U.  S.)  575;  M'inot  v. 
Philadelphia,  etc.,  R.  Co.,  2  Abb.  (U.  S.) 
342;  18  Wall.  (U.  S.)  206;  U.  S.  V,  Se- 
veloff,  2  Sawy.  (U.  S.)  317;  Com.  v. 
Charlestown,  i  Peck.  (Tenn.)  180. 

1.  State  Freight  Tax  Cases,  15 
Wan.  (U.  S.)  279;  The  Cherokee  Na- 
tion V.  Georgia,  ^  Pet.  (U.  S.)  44; 
Brown  v.  Maryland,  12  Wheat.  (U.  S.) 
419;  Gibbons  v.  Ogden,  9  Wheat.  (U. 
S.)  I ;  Pollard  v,  Hagan,  3  How.  (U. 
S.)  229;  License  Cases,  5  How.  (U.  S.) 

588. 

2.  See  Navigation,  vol.  16,  p.  270. 

5.  Wisconsin  v.  Duluth,  96  U.  S. 
379;  Pensacola  Tel.  Co.  v.  Western 
Union  Tel.  Co.,  96  U.  S.  i;  Dred 
Scott  V,  Sandford,  19  How.  (U.  S.)622. 

4.  U.S.  V.  New  Bedford  Bridge,  i 
Woodb.  &M.  (U.  S.)  486;  Gibbons  v. 
Ogden,  9  Wheat.  (U.  S.)  i ;  Brown  v. 
Maryland,  12  Wheat.  (U.  S.)  419. 

6.  Cooley  V.  Port  Wardens,  12  How. 
(U.  S.)  299;  Sinnot  v,  Davenport,  22 
How.  (U.  S.)  227;  U.  S  .V.  Duluth,  i  Dill. 
(U.  S.)  467;  Halderman  v.  Beckwith, 
4  McLean  (U.  S.)  286:  Rogers  v,  Cin- 
cinnati, 5  McLean  (U.  S.)  337. 


6.  Gibbons  r.  Ogden,  9  Wheat  (U. 
S.)i. 

7.  Pennsylvania  v.  Wheeling,  etc., 
Bridge  Co.,  18  How.  (U.  S.)  432;  Ma- 
guire  V.  Card,- 21  How.  (U.  S)  250; 
Allen  V,  Newbury,  31  How.  (U.  S.) 
244;  New  Jersey  Steam,  etc.,  Co.  v. 
Merchants*  Bank,  6  How.  (U.  S.)  344; 
The  Genessee  Chief  v.  Fitzhugh,  n 
How.  (U.  S.)  443;  Conway  v,  Taylor, 

1  Black  (U.  S.)635;  Gibbons  v.  Og- 
den, 9  Wheat.  (U.  S.)  i;  Brown  v. 
Maryland,  12  Wheat.  (U.  S.)  419;  The 
Daniel  Ball,  10  WaH.  (U.  S.)  565;  Gil- 
man  V.  Philadelphia,  3  Wall.  (U.  S.) 
713 ;  Minot  v,  Philadelphia,  etc.,  R.  Co., 

2  Abb.  (U.  S.)  342;  The  Thomas  Swan, 
6  Ben.  (U.  S.)  45;  The  Oconto,  5  Biw. 
(U.  S.)  463;  The  Seneca,  i  Biss.  (U. 
S.)  372;  Corfield  r.  Coryell,  4  Wash. 
(U.  S.)  379;  U.  S.  V.  The  William 
Pope,  Newb.  Adm.  258;  U.  S.  v.  The 
James  Morrison,  Newb.  Adm.  24^; 
The  Bright  Star,  Woolw.  (U.  S.)  275; 
State  Tonnage  Tax  Cases,  Woolw.  (U. 
S.)  215;  U.  S.  V,  New  Bedford  Bridge 
Co.,  I  Woodb.  &  M.  (U.  S.)  417;  SO- 
liman  v.  Hudson  River  Bridge,  4 
Blatchf.  (U.  S.)  83;  Com.  v.  Charles- 
town,  I  Pick,  (Mass.)  180;  u  AnuDcc. 
161,  People  V.  Piatt,  17 Johns.  (N.  Y.) 
195;  8  Am.  Dec.  382;  People  r.  Sara- 
toga, etc.,  R.  Co.,  15  Wend.  (N.  Y.) 
113;  The  Pevtona,  2  West.  Law  Mon. 
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the  course  of  commercial  operation.*  This  power  of  Congress  to 
regulate  commerce  with  foreign  nations  and  among  the  several 
States  does  not,  however,  absolutely  prohibit  a  State  from  legis- 
lating concerning  commerce  that  is  connected  with  foreign  nations 
or  among  the  several  States.*  Where  this  power  is  not  exercised 
or  lies  dormant,  a  State  may  legislate.  Inspection  laws,  quaran- 
tine,  pilotage,  port  regulations,  ferry  laws,  etc.,  enacted  by  a 
State,  will  not  be  invalid  if  no  law  which  Congress  has  passed 
upon  the  same  subject  is  violated.^  Where  Congress-  does  not 
act,  the  States  must  legislate  on  local  and  appropriate  matters 
though  they  may  be  connected  with  commerce.*  But  in  case  an 
act  of  the  legislature  of  the  State  prescribes  a  regulation  of  the 
subject  of  commerce  repugnant  to  and  inconsistent  with  the  reg- 
ulation of  Congress,  the  State  law  must  give  way.*  (See  Navi- 
gation, vol.  i6,  p.  275  ;  Pilots,  vol.  18,  p.  444.) 

2.  Begistration  and  Enrollment. — Every  vessel  of  the  United 
States  which  is  afloat  is  bound  to  have  with  her  from  the  officers 
of  her  home  port,  either  a  register  or  an  enrollment.  The  former 
is  used  when  she  is  engaged  in  a  foreign  voyage  or  trade,  and  the 
latter  when  she  is  engaged  in  domestic  commerce,  usually  called 
coasting  trade.®     The  purpose  of  a  register  is  to  declare  the 


il 


18;  Whitaker  v,  Lorents,  2  West.  Law 
Ion.  520. 

1.  King  V.  American  Transp.  Co.,  i 
Flip.  (U.S.)  6. 

A  statute  requiring  owners  of  ves- 
sels navigated  through  canals  within 
the  State  to  furnish  lists  of  the  tons  of 
freight  and  number  of  passengers,  is  a 
reasonable  exercise  of  the  police  power 
of  the  State,  and^  is  within  the  consti- 
tutional authority  of  the  legislature. 
Canal,  etc.,  ComVs  v.  Willamette 
Transp.,  etc.,  Co.,  6  Oregon  219. 

2.  Gibbons  v,  Ogden,  9  Wheat.  (U. 
S.)  i;  License  Cases,  5  How.  (U.  S.) 
583;  Withers  v,  Buckley,  20  How.  (U. 
S.)84;  Smith  v.  Maryland,  18  How. 
(U.  S.)  71;  Cooley  v.  Port  Wardens,  12 
How.  (U.  S.)  299;  U.  S.  V.  New  Bed- 
ford Bridge,  X  Woodb.  &  M.  (U.  S.) 
401 ;  Silliraan  v.  Hudson  River  Bridge 
Co.,  4  Blatchf.  (U.  S.)  409;  Passaic 
Bridge  Case,  3  Wall.  (U.  S.)  782. 

3.  Oilman  v,  Philadelphia,  3  Wall. 
(U.  S.)  726:  Peete  v.  Morgan,  19  Wall. 
(U.  S.)  582;  Ek  ^ar/tf  McNeel,  13  Wall. 
(U.  S.)  236;  Hobard  v.  Drogan,  10 
Pet  (U.  S.)  121;  New  York  v,  Miln, 
II  Pet.  (U.  S.)  141;  Holmes  v.  Jenni- 
son,  14  Pet.  (U.  S.)  616;  Gibbons  v, 
Ogden,  9  Wheat.  (U.  S.)  i;  Brown  v. 
Maryland,  12  Wheat.  (U.  S.)  419;  The 
James  Gray  v.  The  John  Eraser,  21 
How.  (U/  S.)  184;  License  Cases, 
5  How.  (U.  S.)  580;  Cooley  v.  Port 


713 


Wardens,  12  How.  (U.  S.)  299;  U.  S.  v. 
The  William  Pope,  Newb.  Adm.  258; 
U.  S.  V,  The  James  Morrison,  Newb. 
Adm.  247;  Silliman  v.  Hudson  River 
Bridge  Co.,  4  Btatchf.  (U.  S.)  403;  The 
George  S.  Wright,  Deady  (U.  S.)  35; 
The  Panama,  Deady  (U.  S.)  32;  The 
California,  i  Sawy.  (U.  S.)467;  Horton 
V.  Smith,  6  Ben.  (U.  S.)  264;  Hunt  t;. 
Mickey,  12  Met.  (Mass.)  346;  Lincoln 
V.  The  Volusia,  4  Pa.  L.  J.  65. 

4.  Silliman  v,  Hudson  River  Bridge 
Co.,  4  Blatchf .  (U.  S.)  83;  The  America, 
I  Low.  (U.  S.)  177;  Passenger  Cases, 
7  How.  (U.  S.)  558;  Cooley  v.  Port 
Wardens,  12  How.  (U.  S.)  299. 

5.  The  George  S.  Wright,  Deady 
(U.  S.)  594;  Wilson  V.  Blackbird 
Creek  Marsh  Co.,  2  Pet.  (U.  S.)  250; 
New  York  v.  Miln,  11  Pet.  (U.S.) 
103;  Prigg  V,  Com.,  16  Pet.  (U.S.) 
655;  Holmes  v.  Jennison,  14  Pet.  (U. 
S.)  540;  Gibbons  v,  Ogden,  9  Wheat. 
(U.  S.)  I ;  Brown  v,  Maryland,  12 
Wheat.  (U.  S.)  419;  Sinnot  v.  Daven- 
port, 22  How.  (U.  S.)  227;  Gilman  v. 
Philadelphia,  3  Wall.  (  U.  S.)  743; 
CrandaU  v.  Nevada,  6  Wall.  (U.S.) 
35;  U.  S.  V.  Duluth,  I  Dill.  (U.  S.) 
472;  U.  S.  T/.  Hart,  i  Pet.  (C.  C.)  390; 
U.  S.  V.  New  Bedford  Bridge,  i  Woodb. 
&M.  (U.  S.)  418;  Com.  V,  Kimball, 
24  Pick.  (Mass.)  359;  35  Am.  Dec. 
326. 

6.  Badger  v,  Gutierez,  ni  U.  S.  734. 
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nationality  of  a  vessel  engaged  in  trade  with  foreign  nations,  and 
to  enable  her  to  assert  that  nationality  wherever  found.  The 
purpose  of  an  enrollment  is  to  evidence  the  national  character  of 
a  vessel  engaged  in  the  coasting  trade  or  home  traffic,  and  to 
enable  such  vessel  to  procure  a  coasting  license.^  If  found  afloat, 
whether  by  steam  or  sail,  without  one  or  the  other  of  these,  and 
without  the  right  one  with  reference  to  the  trade  she  is  engaged 
in,  or  the  place  where  she  is  found,  she  is  not  entitled  to  protec- 
tion under  the  laws  of  the  United  States,  but  is  liable  to  seizure 
for  such  violation  of  the  law,  and  in  a  foreign  jurisdiction  or  on 
the  high  seas  can  claim  no  rights  as  an  American  vessel.* 

3.  What  Vessels  Entitled  to  Begister. — Under  the  statute  only  ves- 
sels built  within  the  United  States  and  belonging  wholly  to  citi- 
zens thereof,  and  vessels  which  may  be  captured  in  war  by  citizens 
of  the  United  States  and  lawfully  condemned  as  prize,  or  which 
may  be  adjudged  to  be  forfeited  for  a  breach  of  the  laws  of  the 
United  States,  may  be  registered.*  Vessels  running  on  the  ocean 
between  ports  of  the  same  States  carrying  merchandise  or 
passengers  destined  to  foreign  States,*  and  (oreign  vessels  wrecked 
on  the  coast  of  the  United  States  may  be  registered  if  they  are 
purchased  and  repaired  by  citizens  thereof,  providing  it  is  satis- 
factorily proven  that  the  repairs  are  equal  to  three-fourths  of  the 
cost  of  the  vessel  when  repaired.*  If  the  person  who  owns  the 
vessel  either  in  whole  or  in  part,  is  a  citizen  of  the  United  States 
who  usually  resides  in  a  foreign  country,  he  is  not  entitled  to  the 
benefits  of  registry  during  the  continuance  of  such  residence, 
unless  he  be  a  consul  of  the  United  States  or  an  agent  or  partner 
in  some  house  of  trade  consisting  of  citizens  of  the  United 
States  actually  carrying  on  trade  within  the  United  States.* 

4.  Place  of  Begistration. — The  registry  is  required  to  be  made 
at  the  home  port  of  the  vessel.'''  The  home  port  is  the  place 
where  or  nearest  to  which  the  owner,  or  if  more  than  one,  the 
managing  owner  resides,  and  that  continues  to  be  the  home  port 
until  another  has  been  established  by  a  change  of  the  owner's 
residence.^  If  the  owner's  residence  is  in  one  district  and  the 
vessel  is  built  in  another,  the  place  where  the  vessel  is  built  is 

See  U.  S.  V.  Forrester,    Newb.  Adm.  6.  The  Mohawk,  3  Wall.  (U.  S.)  566. 

81.  6.  U.  S.  T'.  Gillies,  i  Pet.  (C.  C.)  159- 

1.  U.  S.  V.   Leetzel,  3  Wall.  (U.  S.)  7.  Hill  v.  The  Golden  Gate,  Newb. 

566.  Adm.  308;    Morgan  v.    Parham,   16 

a.  Badger  v.  Gutierez,  iii  U.  S.  734;  Wall.  (U.  S.)  471. 

Hozey  v.   Buchanan,  16  Pet.  (U.  S.)  8.  The  Ellen  Holgate,  30  Fed.  Rep. 

315;  Fox  t'.  Paine, Crabbe  (U.  S.)  371;  126;  Hays  t^.  Pacific  Mail  S.  S.  Co.,  17 

Blanchard   v.  The   Martha  Washing-  How.  (U.  S.)  596;  Morgan  r.  Parham, 

ton,    I   Cliff.   (U.   S.)   467;   Crapo  v,  16  Wall.  (U.  S.)  477;  St.  Louis  r.  Wig- 

Kellv,  16  Wall.  (U.   S.)   633;Colson  gins  Ferrv  Co.,  11  Wall.  (U.  S.)432^ 

V.   Bonzey,  6  Me.  474;  The   John  J.  Crapo  z/.  feelly,  16  Wall.  (U.  S.)  640; 

Wiltsie,3  Ben.  (U.  S.)  251.  Pickell  v.  The    Loper,  Taney's  Dec. 

3.  U.  S.  Rev.  Sts.,  §4132.  (U.  S.)  500;  Blanchard  r.The  Martha 

4.  Lord  f.  Goodall,  etc.,  S.  S.  Co.,  4  Washington,  i  Cliff.  (U.  S.)  466.  See 
Sawy.  (U.  S.)  292,  Maritime  Liens,  vol.  14,  p.  417. 
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the  home  port  until  after  her  delivery  and  her  first  voyage.*  So 
if  a  citizen  of  the  United  States  becomes  the  owner  by  purchase 
of  a  vessel  entitled  to  be  registered  while  the  vessel  is  in  a  dis-. 
trict  other  than  the  one  where  the  purchaser  resides,  the  vessel 
may  be  registered  by  the  collector  of  the  district  where  she  may 
be  at  the  time  of  the  conveyance;  and. whenever  she  arrives 
within  the  district  comprehending  the  port  to  which  she  belongs, 
the  certificate  of  registry  obtained  may  be  delivered  up  to  the 
collector  who  may  grant  a  new  one  in  lieu  of  the  first.* 

The  former  registry  is  temporary  and  the  latter  permanent. 
But  the  words  permanent  and  temporary  do  not  imply  that  they 
are  co-existent  but  successive.  A  vessel  cannot  have  two  regis- 
ters  at  the  same  time.*  If  a  vessel  is  temporarily  registered  at  a 
port  other  than  that  to  which  she  belongs  and  she  afterwards 
arrives  at  her  home  port  and  is  registered  anew,  the  temporary 
register  is  to  be  delivered  up.* 

5.  Mode  of  Begittration. — A  registry  is  granted  on  condition  that 
an  oath  declaring  the  name  of  the  vessel,  her  burden,  etc.,  be 
taken  and  subscribed  by  the  owner  before  the  officer  authorized 
to  make  the  registry.*  A  bond  is  always  required  to  be  given  by 
the  husband  or  managing  owner  of  the  vessel  conditioned  that 
the  certificate  of  registry  shall  be  used  solely  for  the  vessel  for 
which  it  is  granted.®  If  the  registry  is  obtained  by  false  swear- 
ing,' or  if  a  certificate  of  registry  is  fraudulently  used  for  a  vessel 
not  entitled  thereto,  the  vessel  may  be  forfeited.® 

1.  Scott  V.  The  Plymouth,  6  Mc-  registry  is  obtained,  when  in  fact  his 
Lean  (U.  S.)  463;  Newb.  Adm.  56;  partner  is  domiciled  in  England,  the 
Tree  v.  The  Indiana,  Crabbe  (U.  S.)  vessel  is  liable  to  forfeiture  under  the 
497;  Thomas  v.  The  Kosciusko,  11  N.  Registry  Act  of  Dec.  31,  1792,  §4,  al- 
Y.  Leg.  Obs.  38.  though  such  statement  is  made  in  good 

2.  Blanchard  v.  The  Martha  Wash-  faith  and  under  a  misconception  of  the 
ington,  I  Cliff.  (U.  S.)  467;  Chadwick  real  character  which  a  foreign  domicile 
V,  Baker,  54  Me.  14.  impresses    upon    an    owner    residing 

8.  Chadwick  v.  Baker,  54  Me.  9.  abroad.    The  Venus,  8  Cranch  (U.  S.) 

4.  Desty  on  Shipp.  &  Adm.,  §  17;  253. 

The  Margaret,  9  Wheat.  (U.  S.)  421 ;  U.  S.  Rev.  St.,  ^  4189,  which  declares 

The  Maria,  Deady  (U.  S.)  xoo.  that  for  fraudulently  obtaining  a  cer- 

B.  See  U.S.  Rev.  Sts., ^4142;  Wes-  tificate   of  registration,  etc.,  a  vessel 

ton  T'.  Penniman,  i  Mason  (U.  S.)  306;  "shall   be   liable  to  forfeiture,"     does 

The  Active,  Olc.  Adm.  286.  not  effect  a  present  absolute  forfeiture, 

«.  See  U.  S.  Rev.  Sts.,  ^  4146;  U.  S.  but  only  gives  a  right  to  have  the  ves- 
V,  Montell,  Taney's  Dec.  (U.  S.)  47;  sel  declared  forfeited  upon  due  pro- 
Allen  V.  U.  S.,  Taney's  Dec.  (U.  S.)  cess  of  law,  and  the  property  in  the 
118;  Sinnot  r.  Davenport,  22  How.  same  remains  in  the  owner  until  seiz- 
(U.  S.)  227.  ure  and   condemnation,  which   latter 

li  U.    S.    Rev.    Sts.,   ^$4143,   4163.  relates  back  to  the  time  of  seizure,  and 

See  The  Monte  Christo,  6  Ben.  ( U.  S.)  invalidates  all  intermediate  sales.    The 

148.  Kate  Heron,  6  Sawy.  (U.  S.)  106. 

If  one  of  two  partners  in  a  house  of  8.  U.  S.  Rev.  Sts.,  ^  4189;  The  Nep- 
trade  in  ;this  country  obtain  a  United  tune,  3  Wheat.  (U.  S.)  601 ;  The  Lu- 
States  register  for  a  ship  by  swearing  minary,8  Wheat.  (U.  S.)  407;  The  Mar- 
that  he,  together  with  his  partner  of  garet,  9  Wheat.  (U.  S.)  421;  The 
the  city  of  New  York,  are  the  sole  Monte  Christo,  6  Ben.  (U.  S.)  148;  The 
owners  of  the  vessel   for  which   the  Mary  Celeste,  2  Low.  (U.  S.)  354. 
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6.  When  Hew  Begistry  Beqnired. — A  new  register  must  be 
obtained  upon  the  sale  or  alteration  of  the  vessel.*     If  not  regis- 

.  tered  anew  as  described  by  the  statute,  the  vessel  forfeits  her 
national  character  and  the  privileges  attached  to  it.*  The  ques- 
tion at  what  time  the  new  register  is  to  be  obtained  and  at  what 
time  the  vessel  shall  be  affected  by  the  failure  to  obtain  it,  is 
susceptible  of  some  doubt.  By  a  fair  and  natural  construction 
of  the  statute,  it  would  seem,  however,  that  the  new  register 
should  be  obtained  ^t  the  time  of  delivering  up  her  formal 
certificate  of  registry.* 

7.  Enrollment  of  Veisels. — The  provision  of  the  statute  regulat- 
ing the  enrollment  of  vessels  is  the  same  as  that  providing  for 
registration  in  similar  cases,*  and  it  applies  to  sloops  of  over  fifty 
tons'  burden  on  the  Hudson  river,*  but  not  to  canal  boats  with- 
out oars,  masts  or  steam  power,®  nor  to  open  boats.'''  The 
enrollment  and  license  of  a  vessel  gives  it  the  right  to  carry  on 
the  coasting  trade  and  land  persons  and  property  in  the  course  of 
her  commercial  navigation  *  or  to  carry  passengers  between  the 
several  States,®  but  it  does  not  confer  the  right  to  encroach  upon 
the  ferry  privileges  of  others.*® 

8.  Begistry  and  Enrollment  as  Evidence. — The  registry  is  not  of 
itself  evidence  of  ownership  except  so  far  as  it  is  confirmed  by 
some  auxiliary  circumstance  showing  that  it  was  made  by  the 
authority  or  assent  of  the  person  named  in  it,  and  who  is  sought 
to  be  charged  as  owner.**  Without  such  connecting  proof  the 
register  has  been  held  not  to  be  even  prima  facie  evidence  to 
charge  a  person  as  owner,  and  even  with  such  proof,  it  is  not  con- 
clusive evidence  of  ownership,**    When  the  register  is  obtained 


t 


The  forfeiture  imposed  by   Act  of        6.  Martin  v.  Acker,  B.  &  H.  Adm. 
uly   i8,  i866,  14  Stat.   184,   ^24,  now    280. 


ev.  Stat.,  §4189,  for  using  a  fraudu-  6.  U.  S.  v.  The  Pcnn,  18  Inter.  Rct. 

lent   register,  is  an  absolute  one,  and  Rec.  56. 

vests  the  property  in  the  United  States  7.  Rev.  Sts.  U.  S.,  §  4^85;  Buckley  r. 

from  the  time  when  the  fraud  is  com-  Brown,  3  Wall.  Jr.  (U.  S.)  199;  Martin 

mitted.     The  Mary  Celeste,   2   Low.  r.  Acker,  B.  &  H.  Adm.  280. 

(U.  S.)  354.  8.  Conway  v.  Taylor,  i  Black  (U.  S.) 

1.  SeeU.  S.  Rev.  Sts.,  §  4159;  U.  S.  602. 

V.  Forrester,  Newb.  Adm.  81 ;  U.  S.  x\  9.  State  Freight  Tax  Cases,  15  Wall. 

The  Hawke,  Bee  Adm.  34;  Johnson  v.  (U.  S.)   232;    Morgan   v.   Parham,  16 

Merrill,   122   Mass.    153;    Davidson  v.  Wall.   (U.  S.)   471;  Silliman  r.  Troy, 

Gorham,  6  Cal.  343.  etc.,  Bridge  Co.,  11  Blatchf.  (U.  S.)  285. 

a.  See  U.  S.  Rev.  Sts.,  §  4170;  Desty  10.  Conway  v.  Taylor,  i  Black  (U. 

on  Shipp.  &  Adm.,  §  16.  S.)  603. 

3.  U.S.  V.  Willings,  4  Cranch  (U.  11.  Bradbury  t».  Johnson,  41  Me.  582; 
S.)  48.  66  Am.  Dec.  264;    Scudder  r.  Calais 

4.  U.  S.  Rev.  Sts.,  §  4312,  formerly  Steamboat  Co.,  i  Cliff.  (U.  S.)  l^\\ 
act  of  Feb.  18,  1793,  ch.  8,  §  2.  See  also  Colson  v.  Bonzev,  6  Me.  474;  Lord  r. 
The   Mohawk,   3    Wall.  (U.   S.)    566;  Ferguson,  9  N.  H.  380. 

The  Two  Friends,  i  Gall.  (U.  S.)  ii8;  12.  Bass   r.   Steele,  3  Wash. (U.S.) 

U.  S.  V.  The  Forester,  Newb.  Adm.  81;  381. 

Sinnot  v.  Davenport,  22  How.  (U.  S.)  A  sworn  copy  of  the  steamboat  reg- 

227;  Fox  T'.  Paine,  Crabbe  (U.  S.)  271 ;  ister  from  the  records  of  the  custom 

The  Acorn,  2  Abb.  (U.  S.)  435.  house  is  not  prima  facie  evidence  of 
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on  the  oath  of  one  of  several  part  owners,  it  has  been  held  prima 
facie  evidence  to  charge  them  where  no  notice  of  an  intent  to 
deny  the  ownership  was  previously  given.^  So,  where  the  ques- 
tion of  ownership  is  merely  incidental,  the  registry  alone  has  been 
deemed  sufficient  prima  facie  evidence*  It  may  be  admitted  as 
one  item  in  connection  with  other  evidence  to  establish  owner- 
ship.* It  may  also  be  admitted  against  the  person  on  whose 
affidavit  it  is  obtained.*  But  in  favor  of  the  person  claiming  as 
owner,  it  is  no  evidence  at  all,  being  nothing  more  than  his  own 
declaration.*  It  is  conclusive  evidence  that  she  was  in  a  fit  state 
to  be  registered  ;•  and  it  is.  also  conclusive  evidence  as  to  who  is 
master,''  and  as  to  the  vessel  being  insured.®  The  registry  or  en- 
rollment of  a  vessel  is  prima  facie  evidence  of  th^  port  to  which 
the  vessel  belongs.®  The  enrollment  is  conclusive  to  show  her 
character  as  a  domestic  vessel,*^  but  not  her  ownership.**  It  is 
competent  for  the  real  owner  to  show  by  parol  evidence  that  his 
claim  is  well  founded,  and  that  the  certificate  of  registry  or  enroll- 
ment had  been  fraudulently  made  and  issued  in  the  name  of 
another.**    See  Books  as  Evidence,  vol.  2,  p.  467/ 


ownership,  even  against  the  party 
making  it  on  affidavit,  without  the 
proof  connecting  the  party  charged 
with  the  register  by  his  direct  or  ac- 
cepted act.  Jones  v.  Pitcher,  3  Stew. 
&  P.  (Ala.)  136;  24  Am.  Dec,  26. 

On  an  indictment  under  a  law  which 
makes  criminal  certain  acts  done  on 
board  a  vessel  owned  in  whole  or  in 
part  by  a  citizen  of  the  United  States, 
an  American  register  is  not  even  prima 
facie  evidence  of  such  ownership, 
though  such  registry  is  made  by  the 
government  only  on  the  presupposi- 
tion of  such  ownership  and  after  oath 
by  one  or  more  persons  of  such  owner- 
ship bv  them;  nqr  is  general  reputa- 
tion of  such  ownership  any  evidence 
of  it.  Ownership  in  such  a  case  is  a 
fact  to  be  proved  as  other  facts.  U.  S. 
V,  Brune,  2  Wall,  Tr.  (C.  C.)  264. 

A  creditor  attaching  a  steamer  may 
show  by  parol  that  his  debtor  holds  a 
real  interest  in  her,  though  she  is  reg- 
istered in  the  name  of  another.  The 
registry  was  intended  to  protect  against 
fraud  and  not  as  a  shield  to  fraud. 
Ealer  v.  Freret,  11  La.  Ann.  455. 

1.  Stokes  V.  Carne,  2  Camp.  339. 

2.  Moore  v,  Anderson,  8  Ind.  18. 

3.  Brooks  z\  Minturn,  i  Cal.  481. 

4.  Pirie  r.  Anderson,  4  Taunt.  652 ; 
Flower  v.  Young,  3  Camp.  240 ;  Ligon 
V.  New  Orleans  Nav.  Co.,  9  Martin 
(La.)  781 ;  Hacker  v.  Young,  6  N.  H. 
95 ;  Cooper  v.  South,  4  Taunt.  802. 

"    5,  1    Greenl.  Ev.,  ^   494;    3   Kent's 


Com.,  ^  149;  Bixby  v,  Franklin  Ins. 
Co.,  8  Pick.  (Mass.)  86;  West  v,  Pen- 
niman,  i  Mason  (U.  S.)*  306;  Tinkler 
V,  Walpole,  14  East  226;  Mclver  v. 
Humble,  6  East  169;  Frazier  v,  Hop- 
kins, 2  Taunt.  5 ;  Jones  v.  Pitcher,  i 
Stew.  &  P.  (Aia.)  135;  24  Am.  Dec. 
716 ;  Bradbury  v.  Johnson,  41  Me.  582 ; 
66  Am.  Dec.  264 ;  Ring  v,  Franklin,  2 
HaU  (N.  Y.)  i;  U.  S.  v.  Brune,  2 
Wall.  Jr.  (C.  C.)  264;  Desty  on  Shipp. 
&  Adm.,  ^  19. 
8.  Combs  t/.  Mansfield,  3  Drew.  193. 

7.  The  Dubuque,  i  Abb.  (U.  S.)  20. 

8.  Ohl  V.  Eagle  Ins.  Co.,  4  Mason 
(U.  S.)  172;  U.  S.  V.  Bartlett,  2  Ware 
(U.  S.)    17;    Desty's   Shipp.  &  Adm., 

k  19- 

9.  The  Jennie  B.  Gilkey,  19  Fed. 
Rep.  129;  Blanchard  v.  The  Martha 
Washington,  i  Cliff.  (U.  S.)  463 ;  Dud- 
ley r.  The  Superior,  Newb.  Adm.  176; 
The  Sarah  Starr,  i  Sprague  (U.  S.) 

453- 

10.  Tree  v.  The  Indiana,  Crabbe  (U. 
S.)  479;  Dudley  v.  The  Superior, 
Newb.  Adm.  176;  The  Troy,  Newb. 
Adm.  181. 

11.  Jordan  v.  Young,  37  Me.  276; 
Colson  T'.  Bonzey,  3  Me.  474;  Hatch 
V.  Smith,  5  Mass.  42 ;  Bixby  z\  Frank- 
lin Ins.  Co.,  8  Pick.  (Mass.)  86;  U.  S. 
V,  The  W.  F.  Johnson,  18  Leg.  Int. 
(Pa.)  334;  The  Nancy  Dell,  14  Fed. 
Rep.  744. 

12.  Scudder  v,  Calais  Steamboat  Co., 
I  Cliff.  (U.  S.)  381 ;  Calais  Steamboat 
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9.  License  for  Coasting  Trade. — A  license  under  the  act  of  Con- 
gress  to  prosecute  the  coasting  trade  is  a  warrant  to  traverse  the 
waters  washing  or  bounding  the  coast  of  the  United  States,*  or 
to  employ  the  vessel  in  trade  between  one  State  and  the  interior 
of  another.  The  authority  conferred  is  paramount  to  any  privi- 
leges  that  may  be  obtained  under  State  legislation.*  But  such  a 
license  gives  a  vessel  no  right  to  use,  free  of  tolls  or  of  any  con- 
dition whatsoever,  the  canals  constructed  by  a  State  or  the  water- 
courses  partaking  of  the  character  of  canals  exclusively  within 
the  interior  of  a  State,  and  made  practicable  for  navigation  by 
the  funds  of  the  State  or  by  privileges  that  may  have  been  con- 
ferred for  the  accomplishment  of  the  same  end.*  Nor  is  such  a  li- 
cense to  be  construed  as  impairing  the  power  of  the  State  to  ob- 
struct the  navigable  waters  within  its  limits,  but  to  confer  upon  the 
vessel  only  the  right  to  navigate  the  waters  so  far  as  navigable* 

Vessels  must  pursue  the  proper  business  for  which  they  are 
licensed.^  A  vessel  licensed  for  the  codfishery  is  not  authorized 
by  her  license  to  engage  in  the  mackerel  fishery.®  So  if  a  licensed 
vessel  proceeds  upon  a  foreign  voyage  without  first  giving  up 
her  enrollment  of  license  and  being  duly  registered,  she  is  liable 
to  seizure  and  forfeiture.''     If  a  vessel  licensed  for  the  coasting 


Co.  r.  Van  Pelt,  2  Black  (U.  S.)  38S; 
Prescott  T'.  De  Forest,  16  Johns.  (N. 
Y.)  169;  Williams  r.  Merle,  11  Wend. 
(N.  Y.)  80;  15  Am.  Dec.  604. 

1.  V'eazie  r.  Moor,  14  How.  (U.  S.) 
56S. 

a.  Gibbons  f.  Ogden,  9  Wheat.  (U. 
S.)  1;  Silliman  v,  Hudson  River  Bridge 
Co.,  4  Blatchf.  (U.  S.)405;  Pennsyl- 
vania V.  Wheeling  etc.,  Bridge  Co.,  18 
How.  (U.  S.)  421;  Foster  v.  Davenport, 
22  How.  (U.  S.)  244;  Sinnot  v.  Daven- 
port, 22  How.  (U.  S.)  227;  Oilman  v. 
Philadelphia,  2  WaU.  (U.  S.)  713. 
^  The  power  of  Congress  to  require  li- 
censes from  vessels  carn'ing  on  the 
coasting  trade  is  derived  n*om  its  pow- 
er to  regulate  commerce  among  the 
States.  Although  a  vessel  navigates  only 
from  port  to  port  in  the  same  State,  if 
its  employment  constitutes  a  link  in  a 
chain  of  commerce  among  the  States,  it 
will  be  considered  as  in  the  coasting 
trade.  Otherwise,  as  to  a  ferry  across 
a  river  within  the  limits  of  one  State. 
As  far  as  regards  the  authority  of  the 
State  and  general  governments,  such 
ferry  does  not  differ  from  a  toll  bridge. 
U.  S.  V.  The  James  Morrison,  Newb. 
Adm.  241. 

3.  Veazie  f.  Moor,  14  How.  (U.  S.) 
568.  See  San  Francisco  v.  California 
Steam  Nav.  Co.,  10  Cal.  504. 

4.  Hatch  V.  Wallamet  Iron  Bridge 
Co.,  7  Sawy.  (U.  S.)  127. 
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6.  U.  S.  z\  Parvntha  Davis,  i  Cliff. 
(U.  S.)  532;  3  Wars  (U.  S.)  161;  The 
Harriett,  i  Story  (U.  S.)  164;  The  Ac- 
tive f.  U.S.,  7  Cranch  (U.S.)  roo: 
The  Eliza,  2  Gall.  (U.  S.)  4;  Sinnot :. 
Davenport,  22  How.  (U.S.)  227;  The 
Nymph,  i  Ware  (U.  S.)  257;  i  Sumn. 
(U.  S.)  516;  U.  S.  V.  The  Echo,  4 
Blatchf.  (U.  S.)  446.  See  Meigs  r. 
The  Northerner,  i  Wash.  Ter.  91. 

6.  U.  S.  V.  Paryntha  Davis,  1  Cliff. 
(U.  S.)  532. 

In  rendering  judgment  in  this  case, 
the  court  by  Clifford,  J.,  said :  **  Un- 
doubtedly a  vessel  licensed  for  the  cod- 
fishery  may  take  mackerel  for  bait  and 
for  consumption  by  the  crew,  as  pro- 
visions during  the  trip ;  and  as  fresh 
mackerel  make  the  best  bait,  the  crew 
may  take  them  as  frequently  and  .in 
such  quantities  as  it  may  be  reasonablj 
necessary  for  them  to  do  for  those  pur- 
poses ;  and  where  it  appears  that  ther 
pursued  the  proper  business  for  which 
the  vessel  w^as  licensed,  in  good  faith, 
and  on  the  return  of  the  vessel,  or  at  the 
time  of  her  seizure,  have  only  such 
quantity  of  mackerel  on  hand  as  mtj 
reasonably  be  inferred  from  the  cir- 
cumstances to  have  been  taken  in  the 
fair  exercise  of  that  legitimate  right 
the  law  does  not  authorize  the  forfeit- 
ure of  the  vessel  because  there  happens 
to  be  some  excess." 

7.  U.  S.  Rev.  Sts.,  ^  4337;  The  Reso- 
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trade  engages  in  any  illegal  traffic,^  or  any  employment  beyond 
the  scope  of  the  license,  it  works  a  forfeiture.* 

10.  Inspection  Laws. — The  statute  imposes  on  the  owners  of 
steam  vessels  the  duty  of  applying  annually  for  inspection.^  The 
boiler  and  hull  must  be  inspected  in  order  to  determine  whether 
the  vessel  is  suitable  for  the  services  in  which  it  is  employed.* 
If  it  is  a  passenger  steamer,  it  must  be  furnished  with  life-pre- 
servers, and  it  must  also  have  a  certificate  from  the  inspectors 
specifying  the  number  of  passengers  that  may  lawfully  be  car- 
ried.* Steam  vessels  belonging  to  a  State  and  used  by  its  officers 
to  enforce  the  State  fishery  laws,®  and  ferryboats  engaged  in 
transporting,  upon  a  river  within  the  limits  of  a  single  State, 


lution,  2  Gall.  (U.  S.)  47;  The  Julia,  1 
Gall.  (U.  S.)  43;  U.  S.  V.  The  Mars,  i 
Gall.  (U.  S.)  237;  The  Eliza,  2  Gall. 
(U.  S.)  4 ;  The  Lark,  i  Gall.  (U.  S.)  55; 
The  Friendship,  i  Gall.  (U.  S.)  45;  The 
Three  Brothers,  i  Gall.  (U.S.)  143; 
U.  S.  r.  The  Hawke,  Bee  Adm.  34;  U. 
S.  T'.  The  Parvntha  Davis,  3  Ware  (U. 
S.)  162  ;  Taber  v.  U.  S.,  i  Story  (U.  S.) 
I  ;  The  Activev.  U.  S.,  7  Cranch  (U. 
S.)  100.  Compare  U.  S.  v.  The  Mar- 
garet Yates,  22  Vt.  663. 

The  term  "  foreign  voyage  "  in  the 
statute  means  a  voyage  intended  to 
some  place  beyond  the  territorial  juris- 
diction of  the  United  States.  The 
Lark,  i  Gall.  (U.  S.)  55 ;  The  Atlantic, 
I  Ware(U.  S.)  121. 

The  penalty  imposed  by  the  statute 
is  not  incurred  by  merely  dropping 
down  the  bay  and  anchoring  at  a  cus- 
tomary place  in  the  harbor,  if  no  suf- 
ficient crew  appeared  on  board  to 
perform,  and  no  intention  was  mani- 
fested at  that  time  to  commence  a  for- 
eign voyage.  The  Julia,  1  Gall.  (U.  S.) 
43;  The  Friendship,  i  Gall.  (U.  S.)45; 
The  Active  v.  U.  S.,  7  Cranch  (U.  S.) 
100.  Nor  is  the  statute  violated  by 
the  vessel  leaving  the  wharf  with  in- 
tent to  go  to  sea  while  she  yet  remains 
within  the  port.  If  seized  before  she 
gets  out  of  the  port,  the  offense  is  not 
consummated.  The  Active  v.  U.  S.,  7 
Cranch  (U.  S.)  100.  See  U.  S.  v. 
The  George  Darby,  16  L.  R.  N.  S. 
566. 

A  voyage,  although  to  a  foreign  port, 
if  within  the  usual  voyage  of  vessels 
licensed  for  fisheries,  is  not  a  foreign 
voyage  within  the  meaning  of  the  stat- 
ute. The  Three  Brothers,  i  Gall.  (U. 
S.)  142. 

1.  The  Resolution,  2  Gall.  (U.  S.) 
47;  U.  S.  V,  The  Mars,  i  Gall.  (U.  S.) 
237 ;  The  Two  Friends,  i  Gall.  (U.  S.) 


118;  The  Active  v.  U.  S.,  7  Cranch  (U. 
S.)  100. 

A  fishing  vessel  on  her  return  from  a 
fishing  voyage  touched  a  foreign  port 
for  wood  and  water;  while  there,  the 
master  took  on  board  two  barrels 
marked  "  crockery  *'  to  be  brought  to  a 
port  in  the  United  States.  The  master 
was  not  aware  of  their  contents,  and  he 
received  them  as  a  favor  for  the  party 
sending  them  without  accepting  or  ex- 
pecting any  compensation.  They 
proved  to  contain  liquor.  Heldy  that 
the  vessel  was  not  liable  to  forfeiture 
under  the  statute.  The  Willie  G.,  11 
Inter.  Rev.  Rec.  127. 

a.  U.  S.  V,  Paryntha  Davis,  i  Cliff. 
(U.  S.)  532 ;  3  Ware  (U.  S.)  161 ;  The 
Nymph,  i  Ware  (U.  S.)  257;  i  Story 
(U.  S.)  516;  The  Active  v.  U.S.,  7 
Cranch  (U.  S.)  100;  The  Reindeer,  2 
Wall.  (U.  S.)  383;  U.  S.r.  The  Hawke, 
Bee  Adm.  34;  The  Eliza,  2  Gall.  (U.S.) 
4;  U.  S.  T'.  The  Louisa  Barbara,  Gilp. 
(U.  S.)  332;  U.  S.  v.  The  Echo, 
4Blatchf.  (U.  S.)  446.  See  Meigs  v. 
The  Northerner,  i  Wash.  Ter.  78. 

The  coming  of  a  coasting  vessel  from 
one  port  to  another  in  the  same  State 
having  on  board  foreign  goods  with- 
out exhibiting  a  manifest  of  such  cargo, 
is  not  cause  of  forfeiture.  The  America, 
I  Gall.  (U.  S.)  231. 

A  boat  licensed  as  a  towboat,  does 
not  violate  the  law  requiring  different 
licenses  for  passenger  boats  and  tow- 
boats,  by  carrying  a  single  passenger. 
The  Morning  Star,  4  Biss.  (U.  S.)  62. 

3.  The  Jacob  G.  Neafie,  3  Ben.  (U. 
S.)  851. 

4.  U.  S.  Rev.  Sts.,  §^  4417,  4418. 
6.  U.  S.  Rev.  Sts.,  §^4464,4466. 

8,  The  Governor  Robert  McLane  v, 
U.  S.,  35  Fed.  Rep.  926;  The  Oyster 
Police  Steamers  of  Maryland,  31  Fed. 
Rep.  763. 
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goods,  etc.,  destined  for  other  States,^  and  small  crafts  used,  in 
transporting  the  owner  and  his  workmen  across  a  river  between 
two  States  are  within  the  provisions  of  the  inspection  laws.* 
The  law  is  also  held  to  apply  to  steamers  transporting  passengers, 
even  though  engaged  on  a  navigable  water  between  ports  of  the 
same  State.^ 

Penalties  are  imposed  for  a  violation  of  the  statute  requiring 
the  inspection  of  vessels,  and  for  a  non-compliance  with  the  pro- 
vision  respecting  the  number  of  passengers  that  may  lawfully  be 
carried  by  a  passenger  steamer.*  The  penalty  for  carrying  more 
passengers  than  authorized  by  the  inspectors  is  not  incurred 
where  the  excess  crowd  aboard  against  the  will  of  the  officers  of 
the  boat.*  A  neglect,  however,  on  the  part  of  the  master  to 
take  reasonable  measures  to  ascertain  and  restrict  the  number  of 


1.  The  Sunswick,  6  Ben.  (U.  S.)  i  la. 
U.  S.  Rev.  St.,  ^§4464-4466,  respect- 

ing  the  number  of  passengers  that  may 
lawfully  be  carried  by  a  passenger 
steamer,  have  no  application  to  a  ferry- 
boat, though  temporarily  employed  as 
an  excursion  boat.  Schwerin  v.  North 
Pac.  Coast  R.  Co.,  36  Fed.  Rep.  710. 

2.  Hartranft  v.  Du  Pont,  118  U.  S. 
223 ;  compare  The  City  of  Salem,  38 
Fed.  Rep.  762. 

The  moving  of  a  vessel  in  an  unfin- 
ished state  from  one  place  to  another 
in  the  course  of  construction  and  not 
for  the  purpose  of  earning  money,  is 
not  navigation  -within  the  meaning  of 
the  section  enforcing  a  penalty  of  $500 
for  violation  of  the  navigation  laws  in 
running  the  vessel  without  having  her 
hull,  boiler,  etc.,  inspected.  The  Joshua 
Leviness,  9  Ben.  (U.  S.)  339. 

A  small  pleasure  boat,  without  deck, 
propelled  by  a  small  steam  engine,  and 
run  occasionally'  by  its  owners  for 
pleasure  only,  was  held  not  within  the 
provisions  of  the  United  States  steam 
inspection  laws,  which  require  every 
ferryboat,  canal  boat,  yacht  "  or  other 
small  craft  of  light  character,  pro- 
pelled by  steam,"  to  be  inspected.  U. 
S.  r.  The  Mollie,  2  Woods  (U.  S.)  318. 

3.  The  City  of  Salem.  37  Fed.  Rep. 
846;  U.  S.  t^.  Burlington,  etc..  Ferry 
Co..  21  Fed.  Rep.  331.  See  The  Gretna 
Green,  20  Fed.  Rep.  qoi.  Compare 
The  Bright  Star,  Woolw.  (U.  S.)  266. 

A  vessel  plying  between  two  ports 
in  the  same  State  upon  any  navigable 
water  of  the  United  States,  but  en- 
gaged exclusively  in  the  domestic 
commerce  of  the  State,  is  within  the 
United  States  admiralty  jurisdiction; 
and  for  not  carrying  passengers  or 
life-presei-vers,  as  prescribed  in  U.  S. 


Rev.  St.,  4  4466,  her  owners  are  liable 
to  a  libel  in  personam  to  recover  the 
penalty  prescribed  in  §  4500.  U.  S.  v. 
Burlington,  etc..  Ferry  Co.,  21  Fed. 
Rep-  331 ;  The  City  of  Salem,  38  Fed. 
Rep.  762. 

In  The  Hazel  Kirke,  23  Blatchf.  (U. 
S.)  292,  25  Fed.  Rep.  601,  a  steamboat 
plying  the  waters  of  an  inlet  of  the 
Atlantic  Ocean,  wholly  within  New 
York,  but  for  and  in  connection  with 
a  railroad  engaged  in  interstate  cum- 
merce,  is  held  within  the  provisions  of 
the  Federal  statute  prescribing  penal- 
ties for  steamers  carrying  more  pas- 
sengers than  their  certificates  of  in- 
spection permit.  Nor  does  such  a 
boat,  being  a  general  passenger  lH>ai, 
become  a  ferryboat,  and  therefore 
within  the  exception  in  the  statute 
merely  because  she  runs  upon  a  ferry 
route. 

A  Federal  law  requiring  inspection 
of  steam  vessels  engaged  as  tug?  and 
towing  boats,  etc..  does  not  apply  (0 
such  a  vessel  employed  upon  a  rivj-r 
exclusively  within  the  limits  of  the 
State  in  'towing  vessels  engaged  in 
commerce  among  the  several  States, 
the  tug  not  being  itself  so  engaged. 
The  Farragut,  6  Blatchf.  (U.  S.)  207: 
The  Oconto,  5  Biss.  (U.  S.)  46a 

4.  The  Columbia,  39  Fed.  Rep.  617: 
The  Sunswick,  6  Ben.  (U.  S.)  112: 
U.  S.  r.  Morton,  1  Low.  (U.S.)  i79'. 
The  Idaho,  29  Fed.  Rep.  187.  Sec 
Waring  v.  Clarke,  5  How.  (U.  S.)  441- 

Lien  for  Fine  ImpoteiL^There  is  a 
lien  on  the  vessel  for  the  fine  imposed 
by  the  statute  regulating  the  number  of 
passengers  which  may  be  brought  on  a 
vessel  from  a  foreign  port.  The  Strath- 
airly,  124  U.  S.  558. 

5.  The  Geneva,  26  Fed.  Rep.  647. 
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passengers  received  on  board,  in  consequence  of  which  an  exces- 
sive number  are  carried,  warrants  a  conviction.  A  master  may 
be  fined,  although  he  did  not  in  fact  know  that  he  had  on  board 
more  than  the  lawful  number.*  Where  the  evidence  is  conflict- 
ing  and  doubtful  as  to  whether  a  steamer  in  fact  carried  more 
than  the  number  allowed;  the  penalty  is  not  incurred.*  So  where 
a  passenger  steamer  does  not  carry  or  purpose  to  carry  a  number 
of  passengers  additional  to  the  number  authorized  by  its  certifi- 
cate, and  does  not  go  or  purpose  to  go  out  of  the  waters  where  it 
is  authorized  by  its  certificate  to  ply,  it  is  not  a  violation  of  the 
statute.^  The  penalty  is  not  incurred  by  a  ferryboat,  though 
temporarily  employed  as  an  excursion  boat.*  Nor  is  it  incurred 
by  a  tugboat  employed  exclusively  within  the  limits  of  a  State.^ 
Nor  by  a  tugboat  carrying  as  passengers  a  few  friends  of  the 
owner  to  witness  the  test  of  her  machinery.® 

11.  Survey  of  Ships. — The  statutes  also  contain  regulations  in 
regard  to  the  survey  of  ships.''  Xhe  object  of  a  survey  is  to  re- 
lieve seamen  of  the  obligation  of  proceeding  on  a  voyage  in  a 


1.  U.  S.  V.  Thomson,  la  Fed.  Rep. 
245;  8  Sawy.  (U.  S.)  I32.  United 
States  V.  The  Columbia,  39  Fed.  Rep. 
617. 

2.  The  Harlem,  37  Fed.  Rep.  337. 

In  an  action  to  enforce  a  lien  upon  a 
steamboat  for  carrying  passengers  on  a 
certain  trip  in  excess  of  the  number  al- 
lowed by  law,  two  disinterested  wit- 
nesses who  were  passengers  on  the 
boat  on  the  trip  in  question,  swore  that 
they  took  up  a  position  at  the  gangways 
by  which  the  passengers  passed  off  the 
boat  and  made  an  actual  count  as  they 
were  passing  off,  the  count  being  writ- 
ten down  at  the  time,  and  that  the 
number  so  ascertained  exceeded  by 
777  the  number  allowed  by  law.  The 
agent  of  the  steamboat  testified  that 
during  the  trip,  in  going  from  one 
landing  to  another,  he  saw  some  one 
counting  the  passengers,  and  he  went  to 
the  purser's  office  and  ibund  there  a 
certain  number  of  bunches  of  tickets 
taken  from  the  passengers ;  that  on  the 
supposition  that  there  were*  100  tickets 
in  a  bunch,  as  it  was  usual  to  so  bunch 
them,  he  estimated  that  they  could  still 
take  on  786  passengers  at  the  next 
landing,  and  that  he  so  reported  to  the 
owner,  but  he  did  not  count  the  tickets 
nor  did  he  know  that  the  bunches 
which  he  saw  contained  all  the  tickets 
that  had  been  taken.  Notwithstanding 
the  report  of  the  agent,  the  owner  di- 
rected that  only  700  passengers  should 
be  taken  on  at  the  next  landing.  It 
further  appeared  that  some  of  the  pas- 
sengers did  not  have   tickets,  but  paid 


their  fare  on  the  boat.  Neld,  that  the 
testimony  of  the  witness  on  behalf  of 
libelant  must  be  taken  as  true.  The 
Columbia,  39  Fed.  Rep.  617. 

S.  The  Pope  Catlin,  31  Fed.  Rep. 
408. 

4.  Schwerin  v.  North  Pac.  Coast  R. 
Co.,  36  Fed.  Rep.  710. 

5.  The  Farragut,  6Blatchf.  (U.  S.) 
207. 

A  steamtug'  employed  in  towing 
rafts  and  lumber  on  a  river  exclusively 
within  the  State  is  not  liable  to  seizure 
for  not  having  been  inspected.  The 
Tug  Oconto,  s  Biss.  (U.  S.)  460. 

6.  U.   S.  v.'Guess,  48  Fed.   Rep.  587. 

7.  U.  S.  Rev.  Sts.,  §^  4557,  4559. 

In  New  Torky  the  duty  of  examin- 
ing damaged  vessels  or  cargoes  is  im- 
posed upon  a  board  entitled  "The 
Port  Wardens  of  the  Port  of  New 
York"  and  composed  of  nine  mem- 
bers, three  of  whom  shall  be  nautical 
men.     New  Tork  Laws,  1857,  ch.  405, 

The  employment  of  a  private  indi- 
vidual to  survey  a  vessel  just  arrived  . 
from  a.  foreign  port,  in  a  damaged 
condition,  before  the  discharge  of  her 
cargo,  or  any  measures  taken  for  a  fu- 
ture voyage,  and  on  such  survey  to 
determine  what  repairs  were  necessary, 
and  his  performance  of  that  duty,  are 
not  a  violation  of  the  laws  of  that 
State,  which  confer  upon  the  port 
wardens  of  the  city  of  New  York  the 
exclusive  power  to  make  surveys  of 
vessels  deemed  unfit  to  proceed  to  sea, 
and  to  judge  of  the  repairs  which  may 
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ship  that  is  unseaworthy,^  and  to  assist  the  judgment  of  the 
master  as  to  his  proceeding  to  repair  or  sell  the  ship,  and  protect 
him  in  the  fair  discharge  of  his  difficult  and  often  critically  re- 
sponsible duty  in  great  emergencies,  by  giving  him  the  aid  of  the 
opinion  of  other  men  of  sound  judgment,  intelligence  and  skill 
in  nautical  affairs.*  Although  surveys  are  and  may  be  ordered 
by  courts  of  admiralty,  yet  it  is  not  an  indispensable  requisite.  A 
survey  may  be  made  upon  the  mere  private  application  of  the  mas- 
ter directly  to  the  surveyors,  or  an  American  consul  may  interpose 
in  behalf  of  the  master  and  appoint  the  surveyors  at  his  request.' 
(See  also  SEAMEN.) 

IIL  0WKSB8EIP  AND  CoNTSOL — 1.  Generally. — The  owners  of  a 
ship  may  hold  the  property  in  partnership,*  or  as  tenants  in  com- 
mon.^    When  the  owners  hold  a  vessel  in  partnership  the  rules 


be  necessary  for  the  safety  of  such 
•vessels  on  their  intended  voyage. 
Port  Wardens  of  New  York  v.  Cart- 
wright,  4  Sandf.  (N.  Y.)  236. 

EngUsh  Statutes -^In  England^  a 
surveyor's  certificate  is  prerequisite,  to 
registration  of  the  ship;  Merchant's 
Shipping  Act,  1854,  17  &  18  Vict.,  ch. 
104,  ^  36;  and  no  passenger  ship  shall 
proceed  to  sea  unless  she  shall  have 
been  surveyed  under  the  direction  of 
the  emigration  oflScer  at  the  port  of 
clearance,  but  at  the  expense  of  the 
owner  or  charterer  thereof,  by  two  or 
more  competent  surveyors  to  be  ap- 
pointed by  the  emigration*  commis- 
sioners. Passengers*  Act  1855,  18  & 
i9  Vict.,  ch.  1 19,  ^  19.  But  any  steamer 
may  carry  passengers  not  exceeding 
twelve  in  number,  although  she  has 
not  been  surveyed  by  the  board  of 
trade  as  a  passenger  steamer,  and  does 
not  carry  a  board  of  trade  certificate 
as  provided  by  the  Merchants'  Ship- 
ping Act  of  1854  with  respect  to  pas- 
senger steamers ;  Merchants'  Shipping 
Act  1876,  39  &  40  Vict.,  ch.  80,  \  160; 
and  the  board  of  trade,  if  satisfied  with 
the  foreign  certificate  of  survey,  may 
dispense  with  any  further  survey  of  a 
foreign  passenger  steamer  or  emigra- 
tion ship.  Merchants'  Shipping  Act 
1876,  39  &  40  Vict.,  ch.  80,  §  19. 

1.  The  exercise  of  the  right  of  sur- 
vey by  seamen  is  fully  treated  in  the 
acticle  Seamen  under  the  heading 
Unseaworthiness  of  Ship, 

2.  Potter  T'.  Ocean  Ins.  Co.,  3  Sumn. 
(U.S.)  27. 

A  regular  survey  by  competent 
persons  is  prima  facie  evidence  of  the 
propriety  of  making  the  repairs  made 
in  pursuance  of  their  recommendation. 
The  Ship  Fortitude,  3  Sumn.  (U.  S.) 
228. 


3.  Potter  T'.  Ocean  Ins.  Co.,  3  Sumn. 
(U.  S.)  43. 

4.  McCleUan  t'.  Cox,  36  Me. 95;  5S 
Am.  Dec.  736 ;  Knox  v.  Campbell,  i 
Pa.  St.  366;  44  Am.  Dec.  140 ;  Milburn 
r.  Guvth^r,  8  Gill  (Md.)  92;  ;;o  Am. 
Dec.  681 ;  Patch  r.  Wheatland.  8  Allen 
(Mass.)  102;  Hewitt  r.  Sturdc\"ant,  4 
B.  Mon.  (Ky.)  453;  Patterson  v.  Chal- 
mers, 7  B.  Mon.  ( Ky.)  595;  Harding  r. 
Foxcroft.  6  Me.  76 ;'  Se'abrook  :•.  Rose, 
2  Hill  Eq.  (S.  Car.)  553;  Phillips  :. 
Purington,  15  Me.  425;  Mumford  r. 
Nicoll,  20  Johns.  (N.  Y.)  611;  Milton 
r.  Mosher,  7  Met.  (Mass.)  244;  Lamb 
r.  Durant,  12  Mass.  54;  7  Am.  Dec. 
31 ;  Wright  r.  Hunter,  i  East  20;  Dod- 
^ington  r.  Hillett,  i  Ves.  Sr.  497:  Al- 
len r.  Hawley,  6  Fla.  142  ;  63  Am.  Dec. 
198;  Campbell  I'.  Mullett,  2  Swanst 
551 ;  Nugent  v.  Locke,  4  Cal.  31S; 
Williams  i'.  Lawrence.  47  N.  Y.  463. 

6.  Knox  V.  Campbell,  i  Pa.  St.  366: 
44  Am.  Dec.  139;  Mc  Lei  Ian  r.  Cox,  ^ 
Me.  95 ;  58  Am.  Dec.  736;  Milbum  r. 
Guyther,  8  Gill  (Md.)  92;  50  Am. Dec 
681 ;  Merrill  r.  Bartlett,  6  Pick.  (Mass } 
46;  Thorndike,T'.  DeWolf,  6  Pick. 
(Mass.)  120;  Nicoll  v,  Mumford,  4 
Johns.  Ch.  (N.  Y.)  522;  Revens  r. 
Lewis,  2  Paine  (U.  S.)  202;  Williams 
V,  Sheppard,  13  N.  J.  L.  76;  Buddington 
V.  Stewart,  14  Conn.  404;  Hopkins  r. 
Forsyth,  14  Pa.  St.  34;  53  Am.  Dec. 
513 ;  Macy  v.  DeWolf,  3  XVoodb.  &  M. 
(U.  S.)  193;  Patterson  v.  Chalmers.  7 
B.  Mon.  rKy.)  595;  Harding  v.  Fox- 
croft, 6  Me.  76;  French  v.  Price,  24 
Pick.  (Mass.)  13;  Lamb  r.  Durant,  u 
Mass.  54;  7  Am.  Dec.  31:  Jackson  r. 
Robinson,  3  Mason  (U.  S.)  142;  Ma- 
gruder  v.  Bowie,  2  C ranch  (C.  C  ■  577' 
Montell  V.  The  William  H.  Rutan,  i 
Int.  Rev.  Rec.  125;  Allen  r.  Hawley, 
6  Fla.  142;  63  Am.  Dec.  198;  Bucknam 
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governing  ordinary  partnerships  apply.*  One  partner  may  bind 
the  firm  by  chartering  the  ship  on  its  behalf,*  or  he  may  sell' 
or  mortgage*  the  entire  interest  of  the  firm  in  the  vessel,  and  it 
IS  immaterial  whether  this  is  done  by  signing"  the  firm's  name  or 
the  name  of  each  copartner  separately.* 

So  a  majority  of  the  part  owners  of  a  ship  can  employ  her 
against  the  will  of  the  others,  upon  giving  them  security  to  the 
value  of  their  shares.®  Where  a  ship  is  sent  on  a  voyage  by  some 
of  the  part  owners  against  the  will  of  the  others,  the  dissentients 
are  not  entitled  to  share  the  profits  of  the  voyage  ; '  nor  are  they 
liable  to  contribute  to  its  losses.®  But  where  a  ship  is  employed 
by  all  the  part  owners  or  by  some  of  them,  but  not  against  the 
will  of  the  others,®  they  all  share  in  the  gross  earnings  and  con- 
tribute to  the  expenses  incurred  in  obtaining  them.  And  in  such 
a  case  there  is  little,  if  any,  difference  between  the  account  which 
is  taken  between  the  part  owners  and  that  which  would  be  taken 
if  they  were  actually  partners.*^  Before  any  division  of  profits  is 
made  amongst  the  part  owners,  the  gross  freight  or  earnings  of 
the  adventure  must  be  applied  in  payment  of  the  expenses  of  the 
voyage  yielding  them,  including  the  cost  of  repairs  and  outfit  for 
that  voyage.'* 

The  general  relation  of  part  owners  in  ships  is  that  of  tenants 


V.  Brett,  32  How.  Pr.  (N.  Y.)  233; 
Wright  V,  Marshall,  3  Daly  (N.  Y.) 
331;  Sheehan  V.  Dalrymple,  19  Mich. 
241;  , Green  v.  Briggs,  6  Hare  395; 
Helm'e  v.  Smith,  7  Bing.  709 ;  20  E.  C. 
L.  300;  Owston  V,  Ogle,  13  East  538; 
Ex  parte  Young,  2  Ves.  &  B.  242  ;  Ex 
parte  Harrison,  2  Rose  76. 

1.  Allen  V,  Hawley,  6  Fla.  142;  63 
Am.  Dec.  198;  Wright  v.  Hunter,  1 
East  20 ;  Williams  v.  Lawrence,  47  N. 
Y.  462 ;  I  Parsons  Shipp.  &  Adm.  91 ; 
Bates'  Law  of  Partnership,  §  71. 

If  two  or  more  persons  who  own  a 
ship  as  part  owners,  agree  to  prosecute 
a  voyage  jointly,  each  contributing 
services  and  time  and  sharing  in  profits 
and  losses,  they  are  partners.  Dod- 
dington  v.  Hallett,  i  Ves.  Sr.  497;  Mum- 
ford  V.  Nicoll,  20  Johns.  (N.  Y.)  611 ; 
rez'ersing  the  decision  of  Chancellor 
Kent  in  the  same  case,  4  Johns.  Ch. 
(X.  Y.)  522.  See  also  Macy  v.  De- 
Wolf,  3  Woodb.  &  M.  (U.  S.)  193; 
Hewitt  r.  Sturdevant,4  B.  Mon.  (Ky.) 
453  J  Hintonv.  Law,  10  Mo.  701 ;  Gard- 
ner I'.  Cleveland,  9  Pick.  (Mass.)  334; 
Julio  V.  Ingalls,- I  Allen  (Mass.)  41; 
Bulfinch  r.  Winchenbach,  3  Allen 
(Mass.)  161;  Pragoflft'.  Heslep,  i  Am. 
Law  Reg.  747.  See,  however,  Hopkins 
T'.  Forsyth,  14  Pa.  St.  38;  53  Am.  Dec. 
5^3- 
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They  stand  to  each  other  as  quasi 
partners  accountable  for  the  excess 
which  one  should  have  advanced  or 
paid  beyond  the  other.  Doddington 
V,  Hallett,  I  Ves.  Sr.  497;  Holderness 
V.  Shackels,  8  B.  &  C.  612;  3  M.  &  R. 
25 ;  15  E.  C.  L.  315  ;  Mumford  v,  Nicoll, 
20  Johns.  (N.  Y.)  625;  Hewitt  v, 
Sturdevant,  4  B.  Mon.  (Ky.)  466; 
Starbuck  v.  Shaw,  10  Gray  (Mass.) 
492;  PragoflT  V.  Heslep,  i  Am.  L.  Reg. 

747. 
a.  Thomas  v.  Clark,  2  Stark  451. 

3.  Lamb  v.  Durant,  12  Mass.  54;  7 
Am.  Dec.  31 ;  Jones  v,  Sims,  6  Port 
(Ala.)  138. 

4.  Ex  parte  Howden,  2  M.  D.  &  D. 
574;  Patch  V.  Wheatland,  8  AHen 
(Mass.)  102  ;  Milton  v,  Mosher,  7  Met. 
(Mass.)  244. 

6.  E  Parsons  Shipp.  &  Adm.  91; 
Patch  V.  Wheatland,  8  Allen  (Mass.) 
102. 

6.  See  McLachlan  on  the  Law  of 
Merchant  Shipping  89.  ' 

7.  Davis  V,  Johnson.  4  Sim.  539; 
Anonymous,  2  Ch.  Cas.  36. 

8.  Horn  v.  Gilpin,  i  Ambl.  255. 

9.  Straly  v.  Winson,  i  Vern.  296. 

10.  Lindley  on  Partnership  67. 

11.  Green  v.  Briggs,  6  Hare  395; 
Alexander  xk  Simms,  8  Beav.  80 ;  Lind- 
say V.  Gibbs,  22  Beav.  522. 
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in  common.^  A  partnership  relation  cannot  be  presumed.*  It 
cannot  ordinarily  exist  without  an  express  contract  to  that  effect.' 
It  is  the  established  rule  that  where  two  or  three  persons  not 
partners  in  trade  and  not  purchasing  with  partnership  names 
become  the  owners  of  a  vessel  they  are  considered  tenants  in 
common,  and  upon  the  death  of  any  of  them,  the  interest  of  the 
decedent  goes  to  his  representatives,  and  not  to  the  owners  by 
right  of  survivorship.*  If  they  purchase  or  agree  to  have  a  ship 
built,  and  there  is  nothing  in  the  instrument,  transfer  or  written 
evidence  of  ownership  defining  the  proportion  in  which  the  own- 
ers are  to  hold  the  property,  they  will,  in  the  absence  of  proof  to 
the  contrary,  be  presumed  to  have  equal  shares.* 

2.  Powers  of  Part  Owners—^.  Generally. — If  a  part-owner  of 
a  ship  takes  possession  and  uses  it  on  a  foreign  voyage,  no  action 
will  lie ;  but  if,  after  taking  possession,  he  destroys  the  prop- 
erty, or  the  vessel  is  lost  at  sea,  he  is  then  liable,  because  the 
joint  ownership  does  not  empower  him  to  destroy  the  property 
of  the  other.®  And  so,  generally,  if  a  tenant  in  common,  though 
rightfully  in  possession,  yet  by  negligence  causes  the  destruction 
of  the  property,  an  action  will  lie.  against  him.'  A  part  owner 
may  sell  the  whole  ship  or  the  share  of  another  part  owner,  but 
the  sale  will  be  void  unless  it  is  confirmed  and  ratified  by  those 
whose  shares  are  sold.®  And  if  an  unauthorized  sale  is  carried 
into  effect,  it  is  held  to  be  a  constructive  destruction  of  the  prop. 
erty,  for  which  trover  may  be  maintained  by  the  owners  against 
the  seller,  or  against  the  purchaser,  if  he  also  sells  the  property 
as  his  own.® 

b.  Management  of  the  Vessel.— In  the  management  of  the 
vessel  the  opinion  of  the  majority  of  the  owners  prevails  unless 

1,  McLellan  r.  Cox,  36  Me.  95;  58  7.  Chesley  v.  Thompson.  3  N.  H.9: 
Am.  Dec.  736;  Coursin's  Appeal,  79  Maddox  v,  Goddard,  15  Me.  218;  33 
Pa.  St.  aao.  Am.  Dec.  604 ;  Herrin  v.  Eaton,  13  Me. 

2.  Hopkins  t*.  Forsyth,  14  Pa.  St.  34;  193;  29  Am.  Dec.  499;  Anders  r. 
53  Am.  Dec.  513;  Williams  r.  Shep-  Meredith,  4  Dev.  &  B.  (N.  Car.)  199: 
pard,  13  N.  J.  L.  76;  Knowlton  v.  Reed,  34  Am.  Dec.  376. 

38  Me.  246;    Holderness  v.  Shackels,  8  But  in  Moody  xk  Buck,  i  Sandf.  (X. 

B.  &  C.  612;    15   E.  C.  L.  315;    Patter-  Y.)  304,  whereone  of  two  joint  owners 

son  z\  Chalmers,  7  B.  Mon.  (Ky.)  595;  of  a  vessel  took  upon  himself  the  m»n- 

McLellan  v.  Cox,  36  Me.  95  ;   58  Am.  agement,  direction,  and  control  of  the 

Dec.  736.  whole  vessel,  and  by  his  carelessness, 

3„  Macy  xk  DeWolf,  3  Woodb.  &  M.  inattention,  negligent    and     improper 

(U.  S.)  193;    Revins  v,  Lewis,  2  Paine  conduct,  the  vessel  took  fire  and  was 

(U.S.)  202  ;  Foster  v.  The  Pilot  No.  2,  consulted,  it  was  held  that  he  was  not 

Newb.  Adm.  215;  Montell  v.  The  Wil-  liable  to  the  other  part  owner, 

liam  H.  Rutan,  i  Int.  Rev.  Rec.  125.  8.  Oviatt  z\  Sage,  7  Conn.  95. 

4.  Knox  i;.  Campbell,  i  Pa.  St.  366;  9.  White  r.  Osborn,  21  Wend.  rX. 
44  Am.  Dec.  140.  Y.)  72;  Wilson  r.  Reed,  3  Johns.  (N- 

5.  I  Parson's  on  Shipp.  &  Adm.  90;  Y.)  175;  Farr  v.  Smith,  9  Wend.  (X. 
Glover  v.  Austin,  6  Pick.  (Mass.)  209;  Y.)  338;  24  Am.  Dec.  162;  WeWs  r. 
Alexanders.  Dowie,  i  H.  &  M.  152;  Oliver,  21  Pick.  (Mass.)  5^9;  Hrdc  r. 
37  Eng.  L.  &  Eq.  549 ;  Ohl  f.  Eagle  Ins.  Stone,  9  Cow.  (N.  Y.) '230;  iS  Am. 
Co.,  4  Mason  (U.  S.)  172.  Dec.  501;  7  Wend.  (N.  Y.)  354;  22  Am. 

6.  Lowthorp  V.  Smith,  i  Havw.  (N.  Dec.  582;  Thomson  v.  Cook,  5  N.J. 
Car.)  255.                                      '  L.  5So;Farrar  t*.  Beswick,  i  M.  &  W. 
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it  forbids  its  employment,  in  which  case  it  yields  to  the  minority 
who  desire  its  employment,  because  the  public  interest  must  be 
protected  in  securing  employment  to  the  vessel.'  The  majority 
may  employ  or  dismiss  the  master  and  crew  ;*  they  may  direct 
repairs  and  supplies,*  and  they  may  change  her  employment  from 
the  performance  of  foreign  voyages  to  the  coasting  trade,  and  also 
to  the  fishing  business,  if  the  vessel  be  of  a  suitable  character  for 
such  employment.* 

If  the  minority  oppose  a  voyage,  they  may  compel  the  other 
owners  to  give  security  to  the  amount  of  their  respective  shares 
before  the  vessel  sails,^  but  they  cannot  exact  bonds  to  cover  the 
indebtedness  of  the  vessel,  nor  to  indemnify  them  against  loss  in 
her  future  employment.**  A  part  owner  will  be  deemed  to  have 
consented  unless  he  prohibits  the  voyage  or  expressly  notifies 
the  other  part  owners  that  he  will  not  be  responsible  for  losses 
incurred.''^  So,  a  part  owner  in  the  absence  of  the  other  part 
owners  may  represent  them  in  the  management  of  the  vessel,  and 
they  will  be  bound  by  his  acts  and  contracts.® 

3.  General  Liability  of  Ownen. — The  owners  of  a  ship  are 
responsible  for  ot^ligations  ex  delicto  as  well  as  obligations  ex 
contractu.^  They  are  liable  not  only  for  their  own  acts,  but  for 
those  of  their  agents  resulting  in  the  violation  of  their  duty  as 
common  carriers.'^     If  they  contract  to  insure  a  cargo  and  faiil  to 


682;  Maj'hew  v.  Herrick,  7  C.  B.  229; 
62  E.  C.  L.  229;  Barton  v,  Williams,  5 
B.  &  Aid.  395;  7  E.  C.  L.  145. 

1.  Tunno  v.  The  Betsina,  5  Am.  L. 
Reg.  406;  Ward  v,  Ruckman,  36  N.  Y. 
26. 

2.  Gould  t'.  Stanton,  16  Conn.  12; 
The  William  Bagalej,  5  Wall.  (U.  S.) 
406:  The  Marengo,  i  Low.  (U.  S.) 
^2;  Tunno  v.  The  Betsina,  5  Am.  L. 
Reg.  406;  Ward  v.  Ruckman,  36  N.  Y. 
26. 

In  the  case  of  a^  master  and  part 
owner  something  more  is  required  be- 
fore the  court  will  proceed  to  dispossess 
a  person  who  is  also  a  proprietor  in  the 
vessel,  and  whose  possession,  therefore, 
the  common  law  is,  upon  general  prin- 
ciples, inclined  to  maintain.  The  New 
Draper,  4  Rob.  Adm.  387. 

3.  Revens  v.  Lewis.  2  Paine  (U.  S.) 
202. 

4.  Hall  V,  Thing,  23  Me.  461. 

B.  The  Marengo,  i  Low.  (U.  S.)  52; 
The  William  Bagaley,  5  Wall.  (U.  *S.) 
406;  Fox  V.  Paine,  Crabbe  (U.  S.)  271; 
Christy  V,  Craig,  2  Mer.  137;  Ouston 
zf,  Hebden,  i  Wils.  101  ;  Gould  t?.  Stan- 
ton, 16  Conn.  12..  See  The  Apollo,  i 
Hagg.  Adm.  310;  Covne  v.  Caples,  7 
Sawy.  (U.  S.)  360. 

The  owner  of  one-eighth  of  a  vessel. 


and  known  to  be  such  by  the  other 
owners,  omitted,  without  fraudulent  in- 
tent, to  comply  with  the  requisitions  of 
the  revenue  laws,  and  the  oth^r  owners 
projected  a  voyage  of  which  he  disap- 
proved, and  prayed  for  the  usual  se- 
curity. Heidy  that  the  other  owners 
should  give  security  to  double  the  val- 
ue of  his  share  for  the  return  of  the 
vessel.  Fox  v.  Paine,  Crabbe  (U.  S.) 
271. 

6.  Desty's  Shipp.  &  Adm.  ^  37;  The 
Ocean  Belle,  6  Ben.  (U.  S.)  263. 

7.  Christy  v,  Craig,  2  Mer.  137;  Davis 
V.  Johnson,  4  Sim.  539;  Holmes  t>, 
Bigelow,  3  Desaus.  (S.Car.)  497;  Macy 
V.  DeWolf,  3  Woodb.  &  M.  (U.  S.) 
204;  The  Marengo,  i  Low.  (U.  S.)  56 ;  i 
Sprague  (U.  S.)  507 ;  Davis  v.  Johnson, 
4  Sim.  539:  Willings  v.  Blight,  2  Pet. 
Adm.  288;  Helme  v.  Smith,  5  M.  &  P. 

744- 

8.  Montgomery  v,  Wharton,  2  Pet. 
Adm.  397. 

9.  Ramsav  v.  AUegre,  12  Wheat.  (U. 
S.)  611;  The  Rebecca,  i  Ware  (U.  S.) 
188;  Joy  V,  Allen,  Woodb.  &  M.  (U. 
S.)  318;  Thomas  v.  Osborn,  19  How. 
(U.  S.)  38.  See  Howland  v.  Coffin,  47 
Barb.  (N.  Y.)  653. 

10.  McMahon  v,  Davidson,  12  Minn. 
357;   Kalion    Chemical    Co.    v.    The 
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do  SO,  and  the  cargo  is  lost,*  or  if  they  enter  into  certain  agree- 
ments as  to  the  carriage  and  delivery  of  freight,  they  are  liable 
for  damages  resulting  from  a  breach  of  such  contracts.*  They 
are  liable  for  the  loss  of  the  cargo  by  theft,  embezzlement,  sale 
or  destruction  of  the  cargo  by  the  master  or  crew,  or  by  a  third 
person,^  although  ordinary  diligence  was  exercised,*  and  though 
guilty  of  neither  fraud  nor  fault.*  They  are  liable  for  injuries  to 
the  person  as  well  as  to  the  cargo,*  and  for  injuries  to  other  ves- 
sels  occasioned  by  their  negligence,  or  the  negligence  of  their 
employes.''  Though  a  statute  may  exempt  them  from  liability 
for  loss  by  fire,  they,  nevertheless,  are  in  no  case  excused  from 
responsibility  where  the   injury   is   caused   by   their  design  or 


Iroquois,  38  Fed.  Rep.  151;  McGuire  v. 
Golden  Gate,  i  McAll.  (U.  S.)  105.  Se« 
infra y  this  title,  Injuries  and  IVron^s 
to  Passengers, 

1.  McPhail  V.  Williams,  41  Fed.  Rep. 
6i;Gokey  i'.  Fort,  44  Fed.  Rep.  364; 
In  Re  Sinclair,  8  Am.  L.  R.  Eq.  206; 
Nay  lor  v,  Baltzell,  Taney's  Dec.  (U. 
S.)  55;  Sutton  V,  Mitchell,  i  T.  R.  18; 
The  Augusto,  29  Fed.  Rep.  334;  The 
Flash,  Abb.  Adm.  67 ;  The  Rebecca, 
I  Ware  (U.  S.)  188.  See  The  Phebe, 
I  Ware  (U.  S.)  263;  The  Paragon,  i 
Ware  (U.  S.)  322;  Morewood  v,  Ene- 
quist,  23  How.  (U.  S.)  495. 

2.  Laverty  v.  Clausen,  40   Fed.  Rep. 

54^. 

S.  The  Cheshire,  2  Sprague  (U.  S.) 
28;  U.  S.  V.  Burroughs,  3  McLean  (U. 
S.)  405;  U.  S.  V,  Morgan,  11  How.  (U. 
S.)  162;  King  V.  Shepherd,  3  Story 
(U.  S.)  356;  Jordan  r.  White,  4  La.  ^f. 
S.  335 ;  Watkinson  v,  Laughton,  8 
Johns.  (N.  Y.)  213;  Elliott  X'.  Rossell, 
10  Johns.  (N.  Y.)  I ;  6  Am.  Dec.  306; 
Gibbon  v,  Paynton,  4  Burr.  2298; 
Morse  v.  Slue,  i  Vent.  190;  Trent, 
etc.,  Nav.  Co.  v.  Wood,  3  Esp.  127; 
Smith  V.  Shepherd,  Abb.  on  Sh.  252 ; 
Sprowl  V,  Kellar,  4  Stew.  &  P.  (Ala.) 
382;  Schieffelin  v,  Harvey,  9  Johns. 
(N.  Y.)  170;  5  Am.  Dec.  206;  Wil- 
liams V,  Branson,  i  Murph.  (N.  Car.) 
417;  4  Am.  Dec.  562.  And  see  U.  S. 
Rev.  Sts.,  §  4283. 

4.  Trent,  etc.,  Nav.  Co.  v.  Wood,  4 
Dougl.  287;  3  Esp.  127;  Joy  x\  Allen,  2 
Woodb.&  M.  (U.  S.)  314;  Orange  Co. 
Bank  v.  Brown,  9  Wend.  (N.  Y.)  85; 
25  Am.  Dec.  129. 

5.  Trent,  etc.,  Nav.  Co.  v.  Wood,  4 
Dougl.  287;  3  Esp.  127;  Morse  v. 
Slue,  I  Vent.  190;  King  i\  Shepherd, 
3  Story  (U.  S.)  356;  Barclay  v.  Cur- 
cuUay  Gana,  3  Dougl.  389. 

In  order  to  render  the  owner  of  a 


vessel  liable  for  cargo  lost,  it  is  not 
sufficient  to  show  that  the  contract  for 
transporting  it  was  made  by  the  mas- 
ter, but  it  must  also  appear  that  the 
owner  had  given  the  master  authoritj 
to  make  such  a  contract.  Naylor : . 
Baltzell,  Taney's  Dec.  (U.  S.)  ;«;. 

6.  Hrebrik  w.  Carr,  29  Fed.  Rep.  298; 
The  Epsilon,  6  Ben.  (U.  S.)  378. 

The  propeller  ferry-boat  New  York, 
after  getting  100  feet  from  her  land- 
ing, undertook  to  back  in  for  a  pas- 
senger, and  in  doing  so  drifted  broad- 
side on  the  wire  cable  of  the  fer- 
ry-boat Albina.  The  river  was  much 
swollen,  and,  owing  to  the  pressure  of 
the  current  and  wind  on  the  Albina, 
her  cable  was  held  up  at  or  near  the 
surface  of  the  w^ater,  so  that  it  caught 
the  New  York  just  under  her  guards, 
and  held  her  there  as  on  a  pivot,  while 
the  pressure  of  the  current  on  her  hull 
forced  it  down  stream  until  she  cap- 
sized up  stream,  and  then  washed 
down  stream  under  the  wire.  As  the 
boat  careened,  Samuel  Taylor,  a  pas- 
senger in  the  forward  cabin,  jumped 
out  of  the  down-stream  window,  and 
was  caught  between  the  cable  and  the 
boat,  as  the  latter  passed  under  the 
former,  and  received  injuries  of  which 
he  died  the  same  day.  Held^  the  death 
of  Taylor  was  caused  by  the  negligent 
and  unskilled  handling  of  the  New 
York  in  conjunction  with  the  cable  of 
the  Albina,  which,  stretched  as  it  was, 
on  the  surface  of  the  water,  was  an 
unlawful  obstruction  to  navigation, 
and  that  both  were  liable.  Ladd  r. 
Foster,  31  Fed.  Rep.  827. 

7.  Inland,  etc..  Coasting  Co.  r.  The 
Commodore,  40  Fed.  Rep.  358:  Ser- 
viss  V,  The  Chattahoochee.  37  Fed. 
Rep.  u>3 ;  39  Fed.  Rep.  368 ;  Bover  r. 
The  Connecticut,  45  Fed.  Rep'.  37f 
See  Navigation,  vol.  16,  p.  270. 
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neglect.*  But  the  owner  of  a  vessel  is  never  made  liable  as  a 
carrier  merely  by  virtue  of  his  ownership.  The  vessel  must  also 
have  been  in  his  employment  so  as  to  make  him  a  party  to  the 
contract  for  carriage.  Thus,  if  the  owner  charters  his  vessel  to 
another,  the  charterer  alone  is  liable.  The  criterion  of  liability, 
therefore,  is  not  ownership,  but  employment.  The  party  who 
has  the  control  of  the  vessel  and  in  whose  absence  it  isi  engaged 
is  regarded  as  the  owner  pro  hac  vice,  and  as  such  is  answerable  to 
the  freighter.*  Part  owners  of  a  vessel  are  not  liable  as  co-part- 
ners for  the  loss  of  goods  shipped  on  board  of  it,  unless  the 
employment  of  the  vessel  is  also  for  their  joint  benefit,  by  her 
earnings.^  They  may  well  be  and  generally  are  partners  as  to 
the  freighting  business  carried  on  by  means  of  their  steamers,  and 
if  they  are,  their  contracts  relating  thereto  will  be  governed  by 
the  law  of  partnership.* 

4.  Liability  of  Owners  for  Bepairs  and  Supplies. — There  is  a  treble 
security  for  one  who  repairs  a  ship  or  supplies  it  with  necessaries : 
I,  the  person  of  the  master ;  2,  the  specific  ship  ;  3,  the  personal 
security  of  the  owners.*  The  master  carries  with  him  authority 
from  the  owners  to  contract  for  labor  and  supplies  which  may  be 
necessary  to  the  safe  prosecution  of  the  voyage.®  If  he  procures 
necessary  repairs  to  be  done  without  any  express  contract,  an 
implied  obligation  arises'  as  well  against  the  owners  as  against 


1.  Heye  v.  North  German  Lloyd,  33 
Fed.  Rep.  60.  ' 

8.  Tuckerman  v.  Brown,  17  Barb. 
(N.  Y.)  192;  Gove  r.  Moses,  i  Wash. 
Ter.  13;  The  Casco,  i  Davies  (U.  S.) 
184;  Beecher  v,  Bechtel,  3  Blatchf.  (U. 
S.)  40;  Reynolds  v.  Toppan,  15  Mass. 
370;  8  Am.  Dec.  no;  Strader  v.  Lam- 
berth,  7  B.  Mon.  (Ky.)  589;  Philadel- 
phia V.  Naglee,  i  Ashm.  (Pa.)  137.  See 
Moseley  v.  Lord,  2  Conn.  389;  Howard 
V,  Odell,  I*  Allen  (Mass.)  8^;  Baxter  i;. 
Wallace,  24  How.  Pr.  (N.  Y.)  484; 
Jones  V.  Blum,  3  Rich.  (S.  Car.)  475. 

The  owner  of  a  vessel  under  a  char- 
ter, the  hirer  having  the  whole  control 
of  the  vessel  for  the  time,  to  victual  and 
man  her,  and  pay  over  a  portion  of  the 
net  proceeds  to  the  owner  for  the  use 
of  the  vessel,  is  not  liable  to  the  shippers 
of  goods  on  board  the  vessel,  which 
had  been  embezzled,  or  otherwise  not 
accounted  for  by  the  master.  Reynolds 
V.  Toppan,  15  Mass.  370;  8  Am.  Dec. 
no;  Cutler  v,  Winsor,  6  Pick.  (Mass.) 
335;  17  Am.  Dec.  385;  Perry  v,  Osborne, 
5  Pick.  (Mass.)  422;  Thorn  t/.  Hicks, 
7  Cow.  (N.  Y.)  697. 

The  same  principle  is  applicable  to  a 
contract  of  hire  of  the  vessel  which  ex- 
isted only  in  parol.  Taggard  i;.  Loring, 
16  Mass.' 336;  8  Am.  Dec.  140. 


A  vessel  being  chartered  by  a  minor 
does  not  render  the  general  owner 
liable  to  shippers,  the  contract  being 
only  voidable  by  the  minor.  Thompson 
V.  Hamilton,  12  Pick.  (Ma^s.)  425;  23: 
Am.  Dec.  619. 

The  general  owner  is  owner  for  the 
voyage,  notwithstanding  a  charter- 
party,  where  the  vessel  is  navigated  at 
his  expense,  and  by  his  master  and 
crew,  and  where  he  retains  the  posses- 
sion and  management  of  her  during  the 
voyage,  and  a  part  of  the  vessel  for  his. 
own  use.  The  Volunteer,  1  Sumn.  (U. 
S.)  551.  See  Certain  Logs  of  Mahog- 
any, 2  Sumn.  (U.  S.)  589. 

S.  Tones  i;.  Sims,  6  Port.  (Ala.)  138. 

4.  Kussell  V,  Minnesota  Outfit,  i 
Minn.  162. 

5.  Rick  V,  Coe,  Cowp.  639;  i  T.  R. 
X08;  Ex  parte  Bland,  2  Rose  91 ;  The 
Brig  Nestor,  i  Sumn.  (U.  S.)  73.  See 
Abbott  V,  Baltimore,  etc..  Steam 
Packet  Co.,  i  Md.  Ch.  544;  Bronde  v. 
Haven,  Gilp.  (U.  S.)  592;  3  Kent's 
Com.  196. 

6.  If  the  repairs  are  not  such  as  a 
prudent  owner  would  order,  he  being 
present  and  having  charge  of  the  ves- 
sel in  the  condition  in  which  she  ac- 
tually is  •  found,  the  master  is  liable. 
Whi'tten  v,  Tisdale,  43  Me.  453. 
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himself.*  He  is  not  personally  liable  unless  he  subjects  them  to 
an  expense  when  forbidden  so  to  do,*  or  unless  there  is  a  special 
promise  by  the  master.*  If  the  vessel  is  chartered  by  the  master, 
he  is  deemed  the  owner  pro  hac  vice,  and  like  any  other  charterer 
is  alone  responsible  for  the  supplies  furnished  for  the  intended 
voyage,  and  he  is  not.  restricted,  in  making  his  purchases,  to  the 
port  where  the  vessel  lies,  but  he  may  purchase  in  a  neighboring 
port  if  he  thinks  proper.* 

Where  a  materialman  furnishes  supplies  in  a  foreign  port  or  to 
a  foreign  ship,  the  presumption  is  that  he  relies  on  the  ship  itself 
for  security.*  Where  credit  is  thus  given  to  a  vessel  for  advances 
made  to  furnish  supplies,  it  constitutes  a  lien  that  can  only  be 
removed  by  positive  evidence  showing  that  the  master  was  in 
possession  of  funds  applicable  to  the  expenses,  or  of  a  credit  of 
his  own  or  of  the  owners  of  his  vessel.^ 

The  owners  of  a  vessel  may  be  liable  for  supplies  upon  the 
ground  of  agency,''  or  on  the  ground  of  a  special  promise.*  The 
owners  are  not  liable  where  the  supplies  are  furnished  and  the 
repairs  made  on  the  credit  of  the  vessel  or  ship's  agents.*  It 
results,  therefore,  that  the  obligation  to  pay  rests  upon  the  per- 
son to  whom  the  credit  is  given.  If  the  master  employs  work- 
men, he  is  answerable  because  of  his  contract,  and  the  owner  is 
answerable  because  of  his  relation  to  the  property  and  the 
authority  he  is  supposed  to  give  the  master.  If  no  contract  at 
all  should  be  proved,  but  the  work  was  proved  to  be  done  within 
the  knowledge  of  the  owner,  he  would  be  answerable  on  account 
of  the  benefit  he  received,  and  it  would  be  presumed  that  the 
work  was' done  at  his  instance  and  request.*® 


1.  Abbott  V.  Baltimore,  etc.,   Steam        5.  The  H.  B.  Foster,  3  Ware  (U.  S.) 
^acket  Co.,  I  Md.  Ch.  542;   Stedman     i6c.    See  Fox  v,V  "       ~ 
V.    Feidler,  25  Barb.  (N.  Y.)  608.  278;  36  Conn.  558. 


Packet  Co.,  i  Md.  Ch.  542;   Stedman     i6c.    See  Fox  v.  Holt,  4  Ben.  (U.  S.) 
Feidler,  25  Barb.  (N.  Y.)  608.  278;  36  Conn.  558. 

The  owner  of  a  canal  boat  is   liable        6.  See  Maritime  Liens,  vol.  14,  p, 


for  provisions  and  necessaries  furnished  41 2. 

and  charged  to  the  captain.     Phillips  7.  Revens  v.  Lewis,  2  Paine  (U.  S.) 

V,  Tapper,  2  Pa.  St.  323.  202. 

2.  Revens  r.  Lewis,  2  Paine   (U,  S.)  Thus,  where,  hy  the  contract  letting 
202.  the  vessel  to  the   master,  the  owners 

Shipowners  are  answerable  for   re-  agree  to  procure   and  pay  for  certain 

pairs  done  or  supplies   furnished  for  supplies    before  the  beginning  of  the 

their  ships,  by  order  of  the  master,  he  voyage  and  they  afterwards  authorize 

being  their  agent,  and  they  receiving  the  master  to  buy  them,  held  that  they 

the  benefit  of  such  repairs  or  supplies,  were  liable  for  his   purchase,  not  by 

Colson  tf.  Bonzey,  6  Me.  474.  reason  of  his  authority  as  master,  but 

3.  James  v.  Bixby,  11  Mass.  34.  on  the  ground  of  the  particular  author- 
If  the  owner  can  make  out  by  evi-  ity  given.    Mayo  v.  Snow,  a  Curt.  (U. 

dence  that  the  credit  was  given  to  the  S.)  102. 

master    alone  for  such  supplies ;  if  it  8.  James  v.  Bixby,  1 1  Mass.  36. 

appears  that  there  was  a  special  prom-  9.  Jennings  v.  Griffiths,  R.  &  M.  43; 

ise  taken  from  him  and  relied  upon,  Abbott    v,     Baltimore,    etc,    Steam 

the  owner  will  not  be  liable.      Abbott  Packet  Co.,  i  Md.  Ch.  542;  Cox  f.Rcid, 

V,  Baltimore,  etc.,  Steam   Packet  Co.,  i  C.  &  P.  602;  11  E.  C'  L.  491;  Mac?  v- 

1  Md.  Ch.  542,  DeWolf,  3  Woodb.  &  M.  (U.  S.)  200; 

4.  Kenzel  v.  Kirk,  37  BarU  (N.  Y.)  Post  v.  Kiraberlv,  9  Johns.  (N.  Y.)47tt' 
113.  10.  James  v.  6ixby,  11  Mass.  35. 
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a.  Part  Owners. — One  part  owner  may  bind  the  other  part 
owners  for  necessary  repairs  and  supplies.*  If  the  repairs 
become  necessary  in  a  foreign  port  and  are  made  to  enable 
the  ship  to  perform  the  voyage  upon  which  she  had  been  dis- 
patched by  all  concerned,  a  contribution  may  be  called  for  by 
the  one  who  advances  his  money  for  the  purpose.*  One  part 
owner  will  not,  however,  be  liable  to  another  part  owner  for  re- 
pairs made  by  him  at  the  home  port,  unless  they  are  made  with 
the  knowledge  and  consent  of  the  one  sought  to  be  charged.^ 
Where  one  bf  several  part  owners  of  a  vessel  is  the  master  or 
ship's  husband,  in  the  absence  of  any  special  agreement  he  is 
presumed  to  have  authority  to  do  everything  neces^ry  to  be 
done  for  the  employment  of  the  vessel,  and  has  authority  to  make 
repairs  and  bind  the  vessel  for  the  same ;  but  as  between  the 
owners,  he  cannot  subject  them  to  expense,  when  forbidden  so  to 
do,  and  such  expenses  may  be  charged  to  his  own  share.* 

b.  Mortgagor  and  Mortgagee.— If    the  mortgagee  is  in 


1.  McPhail  V,  Williams,  41  Fed. 
Rep.  61 ;  DeWolf  v,  Tupper,  24  Fed. 
Rep.  289;  Patterson  z\  Chalmers,  7  B. 
Mon.  (Ky.)  598;  Chapman  v.  Durant, 
10  Mass.  47;  Hardy  v.  Sprou'e,  29  Me. 
258;  Muldon  V.  Whitlock,  I  Cow.  (N. 
Y.)  290;  13  Am.  Dec.  533;  Schemer- 
horn  V.  Loines,  7  Johns.  (I^.  Y.)  311 ; 
Gallatin  v.  The  Pilot,  2  Wall.  (U.  S.) 
592 ;  Macy  v.  DeWolf,  3  Woodb.  &  M. 
(U.  S.)  193;  Webb  V.  Pierce,  1  Curt. 
(U.  S.)  112;  Marquand  v.  Webb,  16 
Johns.  (N.  Y.)  89;  Jennings  v.  Grif- 
fiths, R.  &  M.  49;  Thompson  v,  Finden, 
4  C.  &.  P.  158;  19  E.  C.  L.  320;  Bald- 
ney  v.  Ritchie,  i  Stark.  338 ;  Wright  v. 
Hunter,  i  East  20;  Westerdill  r.  Dale, 
7  T.  R.  307. 

If  the  repairs  were  wholly  obviously 
unnecessary,  part  owners  can  neither 
have  a  lien  on  the  ship  nor  a  personal 
claim  against  those  of  the  part  owners 
who  did  not  order  them,  i  Parsons 
Shipp.  &  Adm.  101 ;  The  Ship  Forti- 
tude, 3  Sumn.  (U.  S.)  228;  Merwin 
V,  Shailer,  16  Conn.  489;  Philips  v, 
Ledley,  i  Wash.  (U.S.)  296;  Leddo 
V.  Hughes,  15  111.  41 ;  The  Vibilia,  i 
W.  Rob.  I ;  The  Sophie,  i  W.  Rob. 
368;  Mcintosh  V.  Mitcheson,  4  Exch. 
175;  Pratt  V.  Tunno,  2  Brev.  (S.  Car.) 
449;  Wainwright  v.  Crawford,  3 
Yeates  (Pa.)  131. 

2.  Benson  v.  Thompson,  27  Me.  474 ; 
66  Am.  Dec.  617;  Stedman  v.  Feidler, 
as;  Barb.  (N.  Y.)  608;  Patterson  v. 
Chalmers,  7  B.  Mon.  (Ky.)  598;  Basset 
-v,  Crowell,  3  Robt.  (N.  Y.)  72;  28 
How.  Pr.  (N.  Y.)  241. 

And  it  has   been  held  that  as  me- 


chanics have  a  lien  upon  a  ship  in  cer- 
tain cases  when  they  are  repaired 
by  them,  they  may  in  such  cases, 
though  set  to  work  by  one  of  the 
owners,  maintain  an  action  against 
them  all  for  their  pay.  Benson  v, 
Thompson,  27  Me.  474;  66  Am.  Dec. 
617. 

In  Starr  v.  Knox,  2  Conn.  221,  the 
court  by  Swift,  C.  J.,  said :  "  It  is  a 
general  right  that  the  owners  of  ves- 
sels are  liable  for  necessary  disburse- 
ments and  repairs  and  supplies  pro- 
cured by  the  master  during  a  voyage. 
Though  in  some  instances  this  may  be 
very  hard  on  the  master,  as  where  he 
has  chartered  the  vessel,  yet  it  is  for 
the  advantage  of  shipowners  that  this 
rule  should  be  adopted;  otherwise, 
vessels  might  be  lost  for  want  of  power 
in  the  master  to  pledge  the  credit  of 
the  owners  for  necessary  repairs  and 
supplies." 

S.  McPhail  v,  Williams,  41  Fed.  Rep. 
61 ;  Hardy  t/.  Sproule,  31  Me.  72  ;  Elder 
V.  Larrabfe,  45  Me.  590;  71  Am.  Dec. 
567 ;  Benson  r.  Thompson,  27  Me.  470; 
66  Am.  Dec.  617.  See  The  William 
Thomas  v,  Ellis,  4  Harr.  (Del.)  309. 
Where  repairs  were  made  and  the 
supplies  furnished  on  the  order  of  one 
of  two  part  owners  of  a  ship,  each 
being  a  half  owner,  with  the  previous 
knowledge  and  consent  of  the  other, 
it  was  held  that  both  of  the  part 
owners  were  liable.  McPhail  v,  Wil- 
liams, 41  Fed.  Rep.  61. 

4.  Revens  v.  Lewis,  2  Paine  (U.  S.) 
202 ;  Benson  v,  Thompson,  27  Me.  474; 
66  Am.  Dec.  617. 
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possession  of  a  vessel  and  holds  himself  out  as  absolute  owner,  he 
is  liable  for  supplies  and  repairs,*  though  his  relation  to  the  ship 
was  unknown  to  the  creditor  when  the  demand  arose  ;*  but  he  is 
not  liable  for  repairs  made  to  the  vessel  on  the  credit  of  the 
mortgagor,  or  other  person  having  the  equitable  title.*  A  mort- 
gagee of  a  vessel,  not  in  possession,  and  not  exercising  any  con- 
trol over  her  management,  or  receiving  any  part  of  her  earnings, 
cannot  be  held  liable  for  supplies  and  repairs  furnished  to  her.* 
So  where  the  person  furnishing  supplies  consults  the  record  at 
the  customhouse  and  finds  that  a  person  has  taken  a  bill  of  sale 
of  a  vessel  absolute  in  its  terms,  and  is  registered  as  owner,  such 
owner  will  not  be  liable  if  the  bill  of  sale  was  only  intended  as 
collateral  security,  and  it  is  shown  that  he  never  took  the  vessel 
into  his  possession  or  control,  or  exercised  any  rights  of  owner- 
ship.*  But  if  a  mortgagee  out  of  possession  orders  goods  or 
services  as  for  himself,  or  agrees  to  pay  for  them  if  supplied  to 
the  ship,  he  will  be  bound  to  pay  for  them  without  any  reference 
to  his  interest  in  the  ship.® 


1.  Tucker  v.   Buffington,     15    Mass. 

477. 

A  mortgagee  of  a  ship  in  possession 
is  liable  to  the  master  for  his  wages  if 
the  voyage  is  performed  for  the  benefit 
of  the  mortgagee.  Champlin  v.  But- 
ler, 18  Johns. '(N.  Y.)  169. 

2.  Miln  V.  Spinola,  6  Hill  (N.  Y.) 
218;  4  Hill  (N.  Y.)  177. 

S.  Lord  V.  Ferguson,  9  N.  H.  380. 
See  Brooks  z\  Bondsey,  17  Pick. 
(Mass.)  441;  28  Am.  Dec.  313;  Champ- 
lin V.Butler,  18  Johns.  (N.  Y.)  169; 
Jones  V,  Blum,  2  Rich.  (S.  Car.)  475. 

A  mortgagee  of  an  interest  'in  a  ves- 
sel not  in  his  possession,  is  under  no 
obligation  to  contribute  for  repairs 
which  he  did  not  order.  The  ship's 
agents  are  not  his  agents,  and  they  act 
under  no  authority  from  him.  And  it 
makes  no  difference  that  the  vessel  is 
registered  in  his  name.  McLellan  v. 
Shinn,  15  Wall.  (U.  S.)  105. 

The  mortgagee  of  a  vessel,  although 
he  is  the  legal  owner,  is  not  liable  for 
repairs  made  on  the  credit  of  the  mort- 
gagor alone,  where  the  vessel  is  navi- 
gated for  the  exclusive  benefit  of  the 
mortgagor,  and  is  under  his  entire  con- 
trol. And  the  mortgagee,  if  he  is 
sought  to  be  charged  in  such  a  case, 
may  give  in  evidence  his  private  trans- 
actions or  course  of  business  in  refer- 
ence to  the  vessel,  in  order  to  show 
that  his  connection  with  her  was  that 
of  agent  or  consignee,  and  that  it  was 
not  under  his  control,  or  navigated 
for  his  benefit.  Cordray  v,  Mordecai, 
2  Rich.  (S.  Car.)  518. 


4.  Fox  V.  Holt,  30  Conn.  558; 
Blanchard  v.  Fearing,  4  Allen  (Mass.) 
118;  Miln  V,  Spinola,  4  Hill  (N.  Y.) 
117;  Brooks  V.  Bonsey,  17  Pick. 
(Mass.)  441;  28  Am.  Dec.  313:  Hes- 
keth  V,  Stevens,  7  Barb.  (N.  Y.)  488; 
Mclntyre  v,  Scott,  8  Johns.  fN.  Y.) 
159;  Ring  V.  Franklin,  2  Hall  (\.Y.) 
I ;  Birkbeck  v.  Tucker,  2  Hall  (N.  Y.) 
121;  Cordray  r.  Mordecai,  2  Rich. 
(S.  Car.)  518;  Duff  f.  Baird,  4  Wall 
(U.  S.)  246;  Philips  V.  Ledley,  i  Wash. 
(U.  S.)  226;  Lord  v.  Ferguson,  9  K. 
H,  380;  Colson  V.  Bonzey,  6  Me.  474; 
Cutler  V.  Thurlo,  20  Me.  213;  Wins- 
low  V.  Tarbox,  18  Me.  132;  Briggs  v. 
Wilkinson,  7  B.  &  C.  30;  14  E.  C.  L. 
10;  Baker  r.  Buckle,  7  Moore  349;  An- 
nett  t'.  Carstairs,  3  Camp  354 ;  Twenty- 
man  V.  Hart,  I  Stark.  366;  Jackson  r. 
Burnham,  i  H.  Bl.  X14. 

The  mortgagee  of  a  ship,  though 
the  register  or  enrollment  of  the  vessel 
stand  in  his  name,  if  he  has  not  the 
actual  possession  and  control  of  the 
vessel  mortgaged,  is  not  answerable 
for  supplies  furnished  by  order  of  the 
mortgagor,  or  by  the  master  acting 
under  his  orders.  Cutler  v.  Thurlo, 
20  Me.  213;  Lord  v.  Ferguson.  9  X.  H. 
380. 

5.  Howard  r.  Odell,  i  Allen  (Mass,) 
85;  Blanchard  v.  Fearing,  4  Allen 
(Mass.)  118. 

6.  Ring  T'.  Franklin,  2  Hall  (X.  Y.) 
i;  Weber  i\  Sampson,  6  Duer  (N.  Y.) 
358;  Birkbeck  t-.  Tucker,  2  Hall  (X.  Y) 
121 ;  Fish  V.  Thomas,  5  Gray  (Mass.) 
45  \  66  Am.  Dec.  348. 
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6.  Limitation  of  Liability.— By  the  ancient  law  of  the  sea  there 
was  no  limitation  as  to  the  law  of  a  wrongdoer.*  The  owner's 
liability  has  been  changed  by  statute.*  When  a  shipowner  sends 
his  ship  to  sea,  his  responsibility  for  collisions  and  other  losses, 
happening  through  the  fault  of  those  in  charge  of  her  and  with- 
out his  privity  and  knowledge,  is  limited  to  the  capital  embarked 
in  the  adventure,  and  the  profit  he  may  gain  from  it  in  the  form 
of  freight  or  its  equivalent.  If  the  ship  is  sunk  or  destroyed  and 
no  freight  earned,  his  whole  responsibility  is  at  an  end.  If  either 
or  both  are  saved  in  whole  or  part,  to  that  extent  his  liability 
remains.* 

The  act  limiting  the  liability  of  shipowners  is  not  retro- 
active.* It  applies  to  torts,  to  embezzlement,*  loss  by  fire,® 
damage,  or  injury  incurred,  occasioned,  or  done  without  their 
privity  or  knowledge  "^  and  not  to  responsibility  for  obligations  ^jt 


If  the  mortgagee  of  a  vessel  appears, 
from  the  register  and  papers  to  be  the 
absolute,  unconditional  owner  of  a 
vessel,  he  is  bound  by  such  evidence, 
and  will  be  liable  for  the  necessary  dis- 
bursements in  repairs  and  supplies, 
procured  by  the  master  during  the 
voyage,  if  the  individuals  so  making 
the  advances  make  them  on  the  credit 
of  such  evidence.  Starr  r.  Knox,  2 
Conn.  215. 

1.  The  Wildrangers,  32  L.  J.  Adm. 
49;  7  L.  T.  N.  S.  724. 

a.  25  &  26  Vict.  Ch.  63,  fi  54 ;  U.  S. 
Rev.  St.,  §^  42, 83.  See  London,  etc.,  R. 
Co.  r.  James,  L.  R.,  8  Ch.  241. 

For  histoV-y  of  statutory  changes  of 
owner's  liability  for  collisions,  see  Nor- 
wich, etc.,  Transp.  Co.  v,  Wright,  13 
Wall.  (U.S.)  104. 

8.  In  re  The  City  of  Pkra,  44  Fed. 
Rep.  689;  The  Abbie  v,  Stubbs,  28 
Fed.  Rep.  719;  The  Jose  E.  More,  37 
Fed.  Rep.  122;  Thomassen  v,  Whitwell, 
9  Ben.  (U.  S.)  403;  Allen  v.  Mackay,  i 
Sprague  (U.  S.)  219;  The  Clement, 
Sprague  (U.  S.)  257;  The  Ann  Caro- 
line, 2  Wall.(U.  S.)  538;  The  Scotland, 
105  U.  S.  24;  The  Great  Western,  118 
U.  S.  520;  Norwich,  etc.,  Ttansp.  Co.  v, 
Wright,  13  Wall.  (U.  S.)  104;  Nay  lor 
r.  Baltzell,  Taney's  Dec.  (U.  S.)  55. 

The  liability  of  an  owner  of  a  vessel 
engaged  in  carrying  goods  for  freight 
for  cargo  lost  without  his  fault  is  limit- 
ed to  the  value  of  the  ship  and  freight; 
and  even  though  the  master  execute  a 
bottomry  bond  hypothecating  as  well 
the  cargo  as  the  ship  and  freight,  and 
the  cargo  is  afterwards  sold  on  such 
bond,  the  Qwner*s  personal  liability 
will  be  no  greater.  Naylor  v,  Baltzell, 
Taney's  Dec.  (U.  S.)  55. 
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4.  C happen  r.  Bradshaw,  35  Fed. 
Rep.  923, 

5.  U.  S.  Rev.  St.,  §  4283;  Goodrich 
Transp.  Co.  r.  Gagnon,  36  Fed.  Rep. 

123. 

Libelant,  claiming  by  grant  from 
Mexico  the  right  to  take  the  guano 
from  the  island  of  Arena  Cay,  alleged 
that  the  master  of  the  schooner  had 
willfully,  fraudulently,  and  unlawfully 
loaded  and  carried  away  from  the  is- 
land a  cargo  of  guano,  and  sold  it  in 
Philadelphia,  and  libeled  the  schooner 
for  the  value  of  the  cargo.  The  proof 
showed  that  the  master  had,  as  carrier, 
under  a  charter-party  with  a  charterer 
who  claimed  a  right  to  take  the  guano, 
received  it  on  board  at  the  island,  with- 
out any  knowledge  of  libelant's  claim, 
and  had  delivered  it  to  the  consignees 
in  Philadelphia,  in  accordance  with  his 
charter-party,  without  notice  or  in- 
formation of  any  other  claimant  or 
ownership.  Hel'd^  that  the  schooner 
was  not  liable.  The  B.  F.  Hart,  35  Fed. 
Rep.  535. 

6.  Moore  v.  American  Transp.  Co., 
24  How.  (U.  S.)  i;  Walker  t'.  Western 
Transp.  Co.,  3  Wall.  (U.  S.)  150;  In  re 
Providence,  etc.,  S.  S.  Co.,  6  Ben.  (U. 
S.)  124. 

7.  The  Niagara  r.  Cordes,  21  How. 
(U.  S.)  26;  U.  S.  V,  The  Mollie,  2 
Woods  (U.  S.)  318;  The  Harrison,  2 
Abb.  (U.  S.)  74;  The  Rebecca,  i  Ware 
(U.  S.)  188;  The  Citv  of  Norwich,  i 
Ben.  (U.  S.)  89;  Schieffelin  v.  Harvey, 
6  Johns.  (N.  Y.)  170;  5  Am.  Dec.  206; 
Allen  r.  Mackay,  i  Sprague  (U.  S.) 
219;  Norwich,  etc.,  Transp.  Co.  r. 
Wright.  13  Wall.  (U.  S.)  104;  Moore 
x\  American  Transp.  Co.,  24  How.  (U. 
S.)  I ;  The  Epsilon,  6  Ben  (U.  S.)  378. 
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contractu,^  An  amendment  extending  the  benefits  of  limited 
liability  legislation  to  "all  vessels  used  on  lakes  and  rivers  or  in 
inland  navigation,  including  canal  boats,  barges,  and  lighters  "  has 
been  held  valid.  Even  though  the  subjects  of  this  extended  lim- 
itation  of  liability  of  the  territory  in  which  it  is  effected  are  par. 
tially  within  the  region  of  State  control,  the  act  will  be  sustained 
by  the  courts  wherever  the  power  of  Congress  extends  and  as  to 
all  these  objects  to  which  it  attaches.* 

The  statute  limiting  liability  is  not  to  be  applied  to  a  case  of 
collision  where  both  vessels  are  in  fault  and  until  the  balance  of 
damage  has  been  struck,  and  then  the  party  against  whom  the 
decree  passes  may  have  the  benefit  of  the  statute  (if  he  is  other- 


Loss  of  Life.— The  limited  liability  act 
of  1851  (U.  S.  Rev.  Sts.,^§  4283-4285), 
which  provides  that  the  liability  of  the 
shipowner  *'  for  any  loss,  damage,  or 
injury  by  collision,  or  for  any  act, 
matter,  or  thing  (loss),  damage,  or  for- 
feiture, done,  occasioned,  or  incurred, 
without  the  privity  or  knowledge*'  of 
the  owner,  shall  in  no  case  exceed  the 
value  of  the  interest  of  the  owner,  ap- 
plies to  damages  for  loss  of  life,  and 
where  the  owner  has  taken  appropriate 
proceedings  to  obtain  the  benefit  o£ 
that  act,  the  person  injured  is  barred  of 
the  right  to  maintain  a  separate  action 
for  such  injuries.  Butler  xk  Boston, 
etc.,  R.  Co.,  130  U.  S.  «;27. 

1.  The  Rebecca,  i  Ware  (U.  S.)  188; 
Joy  r.  Allen,  2  Woodb.  &  M.  (U.  S.) 
318;  Stinson  v.  Weyman,  2  Ware  (U. 
S.)  172;  Ramsay  r.  Allegre,  12  Wheat. 
(U.  S.)  611;  Thomas  v,  Osborn,  19 
How.  (U.  S.)  38 ;  /«  re  Sinclair,  8  Am. 
L.  Reg.  206;  Sutton  v.  Mitchell,  i  T. 
R.  18;  Naylorv.  Baltzell,  Taney's  Dec. 
(U.S.)  55. 

The  act  of  June  26,  1884,  limiting 
the  liability  of  the  owners  of  vessels 
*'on  account  of  the  same  "  to  their  in- 
terests in  the  vessel  and  the  freight 
pending,  is  to  be  construed  as  in  pari 
materia  with  the  act  of  1851  (U.  S. 
Rev.  St.,  §^  4283,  4285),  and  in  accord- 
ance with  the  general  maritime  law, 
and  does  not  embrace  the  personal 
contracts  of  such  owners,  or  such  as 
they  have  adopted  as  their  personal 
liabilities.  Gokey  v.  Fort,  44  Fed.  Rep. 

364- 

a.  The  Katie,  40  Fed.  Rep.  480;  Ex 
farte  Garnett,  141  U.  S.  i. 

The  act  limiting  the  owner's  liability 
is  applicable  to  ferry  boats  plying  the 
East  River  between  New  York  and 
Hunter's  Point.  The  Garden  City,  26 
Fed.  Rep.  776. 
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To  tugboats  going  occasionally  to 
and  from  ports  of  different  States  on 
the  Great  Lakes.  In  re  Vessel  Owner?' 
Towing  Co.,  26  Fed.  Rep.  169. 

To  a  steamboat  engaged  in  inter- 
state commerce  on  the  Great  Lakes. 
In  re  Goodrich  Transp.  Co.,  26  Fed. 
Rep.  713- 

The  act  does  not,  however,  apply  to 
boats  navigating  streams  connecting 
the  Great  Lakes.  Cuddy  v.  Horn,  46 
Mich.  596;  41  Am.  Rep.  178. 

Nor  to  the  destruction  of  buildings 
and  goods  on  the  land  by  a  fire  com- 
municated by  the  vessel,  though  duly 
licensed  and  engaged  in  the  coast 
trade.  Goodrich  Transp.  Co.  v.  Gag- 
non,  36  Fed.  Rep.*  123.  But  it  was 
held  to  appiv  to  a  case  where  a  tug 
carelessly  injured  a  viaduct  In  re 
Vessel  Owners'  Towing  Co.,  26  Fed. 
Rep.  169. 

Engllf  li  Statutes  Limiting  LUMUty.- 
Collisions  in  the  Mediterranean  sea 
beyond  British  jurisdiction  between 
an  English  and  a  Belgian  %'essel 
whereby  the  latter  with  her  cargo  was 
sunk,  held  that  the  25  and  26  Vict.,ch. 
63,^  54,  with  respect  to  limiting  liability 
applied  equally  to  British  ai^  foreign 
vessels.  The  Amalia,  i  Moore  P.  C 
C.  N.  S.  471;  9  Jiir.  N.S.  XIII.  So  it 
was  held  where  a  British  ship  dam- 
aged a  foreign  ship  by  collision  within 
the  distance  of  three  miles  from  the 
shore  of  the  United  Kingdom,  the  pro- 
visions of  that  statute  limiting  the  lia- 
bility of  the  owner  for  the  value  of  the 
ships  applied.  General  Iron  Screw 
Collier  Co.  v,  Schurmanns,  i  J.  &  H. 
180;  6  Jur.  N.  S.  883. 

A  railway  company,  carrying  pas- 
sengers and  goods  partly  by  railway 
and  partly  by  its  own  ships,  is  entitled 
to  the  limitations  of  the  liability  of  ship- 
owners   imposed    by  the  merchants' 
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wise  entitled  to  it)  in  respect  to  the  balance  which  he  is  decreed 
to  pay.*  Where  several  vessels  are  in  fault  for  collision,  the 
damages  should  be  divided  between  them  pro  rata^  subject  to  the 
limitation  of  liability  prescribed  by  the  statute.  If  the  money 
recoverable  from  either  vessel  is  less  than  her  share  of  the  loss  of 
the  cargo,  such  money  should  be  first  applied  on  account  of  the 
cargo ;  and  the  other  vessels  or  their  owners  are  chargeable  pro 
rata,  up  to  their  limit  of  liability  for  the  balance  of  the  whole 
loss  of  the  cargo  belonging  to  a  third  person  not  in  fault,  and  for 
their  proportion  of  the  loss  of  any  other  vessel ;  but  the  latter,  to 
make  good  the  loss  of  cargo,  must  apply  thereto  any  moneys 
coming  to  her  from  her  own  loss,  so  far  as  necessary  to  make  good 
her  share  of  the  cargo  lost.  Either  vessel  thus  paying  more 
than  her  share  of  the  whole  loss,  is  entitled  to  the  benefit  of  the 
judgment  against  any  othef  party,  up  to  the  limit  of  his  liability, 
for  any  excess  paid  in  the  first  instance  on  his  account.*  The 
point  of  time  for  taking  t^e  value  of  fhe  owner's  interest  in  the 
vessel  as  the  measure  of  his  liability  is  at  the  termination  of  the 
voyage,  whether  by  the  arrival  of  the  ship  in  port  or  by  her  loss  at 
sea.^  If  the  vessel  is  sunk  the  value  to  be  taken  is  her  value  as 
she  lies  sunk,  which  is  the  value  of  the  wreck  when  raised,  less  the 
expense  of  raising;  the  expense  of  subsequent  repairs  or  insur- 
ance moneys  received  by  the  owners  cannot  be  added.* 

6.  Ship's  Agent. — The  owners 'generally  appoint  some  person, 
usually  one  of  their  number,  to  be  manager.  He  is  called  the 
ship's  agent  or  tjie  ship's  husband.^  It  is  his  duty  to  order  the 
necessary  repair^,  furnish  the  supplies,  procure  the  seamen,  take 
care  of  the  vessel  in  port,  see  that  she  has  on  board  necessary 

shipping  act.     London,  etc.,  R.  Co.  r.  son  of  her  injuries,  sinks  and  becomes 

Tames,  S  L.  R.  Ch.  241;   28  L.T.N,  a  total  loss,  except  that  some  strippings 

S.  48.  are  saved,  her  sinking  is  the  termina- 

1.  The  North  Star,  106  U.  S.  17.  tion  of  the  voyage,  and  the  measure  of 

S.  The  Doris  Eckhoff,  41  Fed.  Rep.  her  owner*8  liability  under  the  Statute 

156.                                           .  is  the  value  of  the  strippings  saved. 

3.  P4ace  V,  Norwich,  etc.,  Co.,  118  Dyer  v.  National  Steam  Nav.  Co.,  118 

U.  S.  468 ;  The  Great  Western,  118  U.  U.  S.  507. 

S.  520;  The  Abbie  C.  Stubbs,  28  Fed.  Where  a  vessel   has   been   repaired 

Rep.  719.  after   collision   and  a  libel   has   after- 

Where  a  steamer  collides  with  and-  wards  been  brought  against   her,  and 

injures  a  bark,  but  proceeds  on  her  the  owner's  petition  for  a  limitation  of 

voyage  and  is  stranded  and  wrecked  th^ir  liability  under  the  statute,   the 

by  the  negligence  of  her  master  and  value  of  the  vessel   is  taken  as  it  'w'^s 

crew,  but  through  no  cause  connected  just  after  the  collision  and  not  at  the 

with    the   collision,   the    wrecking   is  time    of    the   attachment.     Ex   parte. 

the   termination   of    the   voyage,  and  Right,  10  Ben.  (U.  S.)  14. 

the  measure  of    the    owner's    liabil-  4.  In  re  Norwich,  etc.,  Transp.  Co., 

ity  for  the    damage  to   the    bark    is  8  Ben.  (U.  S.)  312. 

the  value  of   the    wreckage   and   ma-  Insurance  is  no  part  of  the  owner's 

terial.     Thomassen   v.   Whitwell,   118  interest  and  does   not  enter  into  the 

U.  S.  520.  amount  for  which   he  is  held  liable. 

Where  a  steamer  collides  with  and  Place   v.  Norwich,  etc.,  Transp.  Co., 

sinks  a  ship,  and  being  partly  injured  118  U.  S.  468. 

herself  puts  back  to  port,  but  by  rea-  5.  Gould  v.  Stanton,  16  Conn.  23. 
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and  proper  papers,  make  contracts  for  freight  and  to  collect 
the  returns  thereof.*  Having  been  appointed  by  a  majorit)'  of 
the  shareholders,  he  is  supposed  to  speak  and  act  the  sentiments 
of  the  majority  ;  his  acts,  when  within  the  scope  of  his  authority, 
are  the  acts  of  the  owners.*  He  may  appoint  himself  to  act  as 
broker  to  the  ship  in  collecting  and  distributing  the  freight,*  and 
he  may  charge  a  commission  for  the  purchase  of  the  outfits  and 
pay  the  bills  of  the  vessel ;  and  he  may  charge  interest  on  the 
excess  of  his  disbursements  over  the  amourits  received  by  him 
from  the  time  of  the  occurrence  of  such  excess.*  But  he  cannot 
insure  the  vessel,*  or  purchase  a  cargo,*  or  make  any  assignment  of 
the  whole  freight  to  secure  money  advanced  to  him,  without 
special  authority.''  Nor  can  he  borrow  money,®  or  bind  the  own. 
ers  by  making  a  negotiable  note  or  accepting  a  negotiable  bill  of 
exchange  in  the  name  of  the  owners,  as  agent,  in  payment  for 
supplies.® 

Where  a  ship's  agent  drders  supplies,  they  are  deemed  in  law 
to  be  furnished  on  the  credit  of  each  and  all  the  owners,  unless 
the  contrary  is  shown.*®  But  if  the  one  who  furnishes  the  sup- 
plies  deals  with  the  ship's  agent  in  such  a  way  as  to  justify  the 
principals  in  believing  that  he  dealt  with  the  agent  on  his  per- 
sonal  credit  only,  he  will  be  estopped  from  setting  up  a  claim 
against  the  owners.**  Or,  if  the  owner  dies,  the  authority  of  the 


1.  Sims  V,  Brittain,  4  6.  &  Ad.  375, 
24  E.  C.  L.  78;Ouston  r.  Ogle,  13 
East  538;  Benson  v.  Heathorn,  i  Y.  & 
C.  Ch.  326;  Gould  V,  Stanton,  16  Conn. 
12;  Turner  v.  Burrows,  8  Wend.  (N. 
Y.)  144. 

%:  Gould  V,  Stanton,  16  Conn.  23. 
See  Elder  v.  Larrabee,  45  Me.  590;  71 
Am.  Dec.  567. 

S.  Smith  V,  Lay,  3  K.  &  J.  105. 

4.  Reynnell  v.  Kimball,  5  Allen 
(Mas^.)*356. 

5.  The  Ole  Oleson,  20  Fed.  Rep.  384; 
Turner  v.  Burrows,  5  Wend.  (N.  Y.) 
543;  8  Wend.  (N.  Y.)  144;  Foster  v.  U. 
S.  Ins.  Co.,  II  Pick.  (Mass.)  85;  Pat- 
terson V.  Chalmers,  7  B.  Mon.  (Ky.) 
595;  Bell  V.  Humphreys,  2  Stark.  325; 
French  v.  Backhouse,  5  Burr.  2,727 ; 
Robinson  v.  Gleadow,  2  Bing.  N.  Cas. 
i<6;  29  E.  C.  L.  290. 

The  facts  that  the  plaintiff,  for  five  or 
six  years,  had  been  ship's  husband,  and 
the  owner  of  more  than  half  of  the  ship, 
and  had  kept  her  insured  for  himself 
and  the  other  owners  jointly,  by  poli- 
cies obtained  by  him  annually,  without 
any  interference  hy  the  other  owners, 
warrant  the  court  in  inferring  that  all  the 
owners  authorized  him,  not  only  to  pro- 
cure insurance,  on  the  interest  of  all  in 
that  form,  but  to  settle  by  arbitration  or 


otherwise,  any  claim  for  a  loss  under 
such  a  policy.  Nicholson  v.  Mercin- 
tile  Ins.  Co.,  106  Mass.  399. 

6.  Hewett  v.  Bjiick,  17  Me.  147;  35 
Am.  Dec.  243;  The  Ole  Oleson,  20 
Fed.  Rep.  384. 

7.  Guion  V.  Trask,  i  DcG-,  F.  &  J.  373 

8.  The  Ole  Oleson,  20  Fed.  Rep.  3S4. 

9.  Taber  f.  Cannon,  8  Met.  (Mass.) 

456. 

10.  Stedman  v.  Feidler,  20N.  Y.437. 

11.  Muldon  r.  Whillock,  i  Cow.  (N. 
Y.)  290;  13  Am.  Dec.  533;  Checvert. 
Smith,  15  Johns.  (N.  Y.)  276;  Thomp- 
son V,  Finden,  4  C.  &  P.  158;  19  E.  C. 
L.  320;  Reed  v.  White,  5  Esp.  122.  See 
Wyatt  V.  Hurtfort,  3  East  147. 

Where  the  ships'  husbands  pur- 
chased coal  for  a  line  of  steamships, 
and  gave  their  own  notes  for  the 
price,  signed  with  their  firm  name,  **  J. 
H.  &  Son,"  and  there  was  nothing  on 
their  face  to  indicate  that  the  makers 
were  .not  to  be  held  responsible  as 
principals,  held,  that  they  were  per- 
sonally liable,  and  the  Xactthat  thej 
were  co-owners,  and  as  such  liable, 
jointly  with  other  owners,  did  not 
change  the  liability  which  they  volun- 
tarily assumed.  Snelling  v.  Howard, 
7  Robt.  (N.  Y.)400. 

Where  a  person  supplied  stores  to  a 
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agent  is  revoked,  and  the  estate  of  the  deceased  is  not  thereafter 
chargeable.^  He  cannot  even  appropriate  the  proceeds  of  the 
sale  of  the  deceased  part  owner's  share  to  the  payment  of  out- 
standing bills  charged  to  the  vessel.*  In  the  absence  of  any 
special  agreement  or  usage,  one  part  owner  of  a  ship,  who  has 
contributed  with  the  others  in  proportion  to  their  interests  to  her 
outfit  for  a  voyage,  is  not  liable,  while  tjie  adventure  is  unfinished, 
to  an  action  at  law  for  his  proportion  of  the  amount  of  a  bill  of 
exchange  drawn  by  the  master  in  a  foreign  port  upon  the  man- 
aging owner,  and  paid  by  him  ;  and  such  liability  is  not  therefore 
the  subject' of  a  set-off  in  an  action  at  law.^  (See  Consigned, 
vol.  3,  p.  663.) 

IV.  Sale  akd  Taansfeb — 1.  By  Parol— A  vessel  is  personal 
property,  and  is  governed  by  the  laws  regulating  personal  prop- 
erty  in  respect  to  mere  questions  of  ownership  and  incumbrances.* 
Like  any  other  personal  chattel,  the  title  of  a  vessel  may  pass  by 
parol.*  Where  the  property  in  the  vessel  is  transferred  without 
a  bill  of  sale  or  other  written  evidence^  there  must  be  proof  of  an 
agreement  to  sell  and  purchase  ;  and  also  proof  of  a  valuable  con- 
sideration when  the  title  is  asserted  against  creditors  of  the  vendor, 
and  a  delivery  of  the  vessel  in  port  at  the  time  of  the  sale.® 


ship  on  the  order  of  several  owners, 
who  acted  as  the  ship's  husband,  and 
took  his  note  in  payment,  and  gave  a 
receipt  in  full,  held,  that  all  the 
owners  were  liable,  the  note  not  being 
paid.    Schemerhorn  v,  Loines,  7  Johns. 

(N.Y.)3". 

1,  Stedman  v.  Feidler,  20  N.  Y.  437. 

8.  Curtis   V,  Blanchard,  45  Me.  228. 

8.  Starbuck     v,     Shaw,     10     Gray 
(Mass.)  492. 

4.  Thomas  v.  The  Kosciusko,  1 1  N. 
Y.  Leg.  Obs.  38. 

5.  Chadbourne  t*.  Duncan.  36  Me. 
91.  See  Lynch  v.  The  Seminole,  43 
Fed.  Rep.  168;  Badger  v.  Bank  of 
Cumberland,  26  Me.  428 ;  Richardson 
V.  Kimball,  28  Me.  463;  Barnes  v, 
Taylor,  31  Me.  329;  U.  S.  v,  Willings, 
4  Cranch  (U.S.)  55;  Calais,  etc.,  Co. 
V,  Van  Pelt,  2  Black  (U.  S.)  385;  The 
Amelic,  6  WaU.  (U.  S.)  18;  Scudder 
V,  Calais  Steamboat  Co.,  i  Cliff.  (U. 
S.)  370;  Weaver  v.  The  S.  G.  Owens, 
I  Wall.  Jr.  (C.  C.)  349;  Thome  r. 
Hicks,  7  Cow.  (N.  Y.)  697;  Stacy  r. 
Graham,  3  Duer  (N.  Y.)  452;  Wend- 
over  V,  Hogeboom,  7  Johns.  (N.  Y.) 
308;  Merritt  t;.  Johnson,  7  Johns.  (N.  . 
Y.)  473;  5  Am.  Dec.  289;  Sharp  t\ 
United  Ins.  Co.,  14  Johns.  (N.  Y.)  201 ; 
Leonard  r.  Huntington,  15  Johns.  (N. 
Y.)  298;  Taggard  v,  Loring,  16  Mass. 
336;  8  Am.  Dec.  140;  Lamb  v.  Dur- 


ant,  12  Mass.  54 ;  7  Am.  Dec.  31  •  Lord 
V.  Ferguson,  9  N.  H.  380;  i  Mason 
(U.  S.)  317;  Welsh  V,  Parrish,  i  Hill 
(S.  Car.)  155;  Bixby  v.  Franklin  Ins. 
Co.,  8  Pick.  (Mass.)  86;  Vinal  v.  Bur- 
rill,  16  Pick.  (Mass.)  401.  Compare 
Ohl  V.  Eagle  Ins.  Co.,  4  Mason  (U.  S.) 
172;  Hozey  r.  Buchanan,  16  Pet.  (U. 
S.)  220. 

A  bill  of  sale  is  not  absolutely  neces- 
sary for  the  transfer  of  a  ship.  Bixby 
V.  Franklin  Ins.  Co.,  8  Pick.  (Mass.) 
86;  Vinal  v.  Burrill,  16  Pick.  (Mass.) 
401 ;  Chadbourne  z\  Duncan,  36  Me. 
89;  Wendover  v.  Hogeboom,  7  Johns. 
(N.  Y.)  308;  Anth.  (N.  Y.)  121 ;  Tag- 
gard r.  Loring,  16  Mass.  336;  8  Am. 
Dec.  140;  Badger  v.  Bank  of  Cumber- 
land, 26  Me.  428. 

The  payment  and  acceptance  of  the 
price  of  a  vessel  is  sufficient  to  com- 
plete the  sale  between  the  seller  and 
purchaser,  without  any  bill  of  sale  or 
other  written  instrument.  Metcalf  z\ 
Taylor,  36  Me.  28, 

In  Oregon  the  Code,  §  773,  requires 
contracts  for  the  sale  of  a  "  vessel "  to 
be  in  writing.  Held^  not  to  apply  to  a 
contract  for  the  sale  of  the  incomplete 
portion  of  a  boat.  Yarnberg  v,  Wat» 
son,  13  Oregon  11. 

6.  Richardson  v.  Kimball,  28  Me. 
463.  See  Rice  v,  McLanen,  42  Me. 
157. 
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Delivery  of  a  vessel  to  the  agent  of  the  person  for  whom  it  was 
built,  unaccompanied  by  any  written  conveyance,  and  with  no  in- 
tent on  the  part  of  the  agent  to  appropriate  the  property  to  his 
own  use,  must  be  understood  as  vesting  the  title  in  the  owner, 
and  the  subsequent  act  of  the  agent  in  taking  the  bill  of  sale  to 
himself  from  the  builders,  four  months  afterwards,  would  not  divest 
the  owner's  title  and  vest  it  in  the  agent.*  The  national  char- 
acter  is  not  ipso  facto  lost  by  a  parol  transfer,  but  the  American 
registry  act  makes  the  production  of  a  bill  of  sale  requisite  to  en- 
title  the  ship  to  be  registered  anew,  and  the  want  of  such  new 
registry,  forfeits  the  national  character*  Under  the  English 
registry  acts,  all  transfers,  or  agreements  for  transfers,  made  with- 
out  reciting  the  certificate  of  registry  at  length  in  the  bill  or  in- 
strument of  sale  or  agreement  for  transfer,  are  void.* 

2.  By  Bill  of  Sale. — A  bill  of  sale  oxAy  prima  facie  shows  a  transfer 
of  title.*  In  order  to  constitute  a  full  right  under  it,  the  transfer 
should  be  bona  fide  and  for  a  valuable  consideration.*  If  bonafidi, 
it  is  good  as  against  creditors  although  the  possession  of  the  ship 
is  not  taken  by  the  purchaser.*  Parol  evidence  may  be  given  to 
vary  its  terms.  If  it  expresses  a  certain  sum  as  the  consideration, 
the  vendor  may  prove  an  oral  agreement  to  pay  an  additional  sum 
upon  a  certain  contingency,  and  recover  such  sum  upon  the  hap. 
pening  of  the  event,  though  the  bill  of  sale  be  absolute  in  its 
terms  ;  "^  or  it  may  be  shown  by  parol  evidence  to  be  only  a  mort- 
gage.® But  an  abisolute  bill  of  sale  of  a  vessel  will  be  construed 
as  a  mortgage  only  upon  the  clearest  proof  that  it  was  intended 
as  security.®  The  fact  that  a  bill  of  sale  of  a  vessel  was  merely 
intended  as  a  mortgage  will  not  prevent  the  holders  from  main- 
taining an  .action  for  the  conversion  of  the  vessel  against  a  per- 
son claiming  under  a  barratrous  sale  by  the  master.*®  So  one  who 

1.  Scudder  v,  Calais  Steamboat  Co.,  6.  D*Wolf  v.  Harris,  4  Mason  (L*. 
I  Cliff.  (U.S.)  370.  S.)5ij. 

2.  U.  S.  V.  Willings,  4  Cranch  (U.  7.  Clark  v.  Deshon,  12  Cush.  ^Mass.) 
S.)  4S;  Hatch  V,  Smith,  5  Mass.  42.  589. 

5.  Western  v,  Penniman,  i  Mason  8.  McLellan  v.  Shinn,  15  Wall.  (U. 
(U.  S.)  306;  Leland  v.  The  Medora,  2  S.)  105.  See  The  Panama,  01c.  Adra. 
Woodb.  &  M.  (U.   S.)  47;  Gibson  v.    343. 

Stephens,    8    How.    (U.    S.)    399;   Ex  Where  a  bill  of  sale  of  a  vessel  is  ab- 

parte  Halkett,   19  Ves.  474 ;  3    Ves.  &  solute  on  its  face,  but  the  registry  pur- 

B.  135;  Sutton  V,  Buck,  2  Taunt.  302;  suant  thereto   was  made  a  long  time 

Atkinson  v.  Maling,  2  T.  R.  462.  after   the   date  of  the  bill,  evidence  to 

4.  Seaman   v.   Enterprise    F.   &    M.  show  that  the  bill  of  sale  was  by  wav  of 

Ins.  Co.,  21  Fed.  Rep.  778.  mortgage,  and  did  not  take  effect  abso- 

6.  Hozey  v,  Buchanan,  16  Pet.  (U.  lutely  till  the  latter  date,  and  that  the 
S.)  215.  buyer  did  not  enter  into  possession  un- 

Where  a  bill  of  sale  of  a  ship  was  til 'such  latter  date,  is  proper,  and  should 

given  to  the  captain  in  order  to  conceal  be  admitted  to  rebut  the  presumption 

her  foreign  character — held,  that  a  pur-  of  ownership,  in  an  action  to  charge  the 

chaser  from  the  captain,  in  good  faith,  mortgagee  as  owner  of  the  ship.  Bryan 

would  be  protected,  though  he  had  no-  v,  Bowles,  i  Daly  (N.  Y.)  171. 

tice   of  a  claim  by   the  actual  owner.  9.  Purington  v.  Akhurst.  74  111.  ipf^ 

Vermonet  v,  Delaife,2  Desaus.  (S.Car.)  10.  Clark  z\  Wilson,  103  Mass.  219;  4 

323.  Am.  Rep.  532. 
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has  taken  and  .caused  to  be  recorded  a  bill  of  sale  of  the  vessel 
absolute  in  form,  but  intended  only  as  collateral  security,  and  who 
has  never  taken  the  control  of  her,  can  recover  on  a  policy  insur- 
ing against  "  barratry  of  the  master,  unless  the  insurer  be  owner 
of  the  vessel,"  although  he  has  charged  the  prei^iums  to  the  real 
owner,  if  such  charge  has  been  without  the  owner's  authority.* 

Where  the  execution  of  a  bill  of  sale  is  made  a  condition  pre- 
cedent to  the  payment  of  any  portion  of  the  subscription  raised 
by  a  joint  stodc  company  for  the  purchase  of  a  "vessel,  it  is  at  the 
risk  of  the  owners  until  the  bill  of  sale  is  executed,  or  the  vessel 
itself  is  delivered  to  the  stockholders.  If  it  is  burned  before 
such  conditions  are  performed,  a  subscriber  who  has  paid  a  por- 
tion of  his  stock  may  recover  back  the  money  so  advanced.*  So 
where  a  sale  of  a  vessel  is  made  part  cash,  and  the  balance  of  the 
purchase  money  to  be  paid  upon  delivery  by  the  vendor  to  the 
vendee  of  a  bill  of  sale,  the  plaintiff  cannot  recover  the  balance 
until  the  condition  precedent  is  performed.* 

By  the  law  of  the  United  States  relating  to  the  registering  and 
enrollment  of  vessels,  the  inaccurate  recital*  or  the  omission  of 
the  certificate  of  registry  in  a  bill  of  sale,  does  not,  as  in  England^ 
avoid  the  sale,  but  merely  deprives  the  vessel  of  her  American 
character.*  A  bill  of  sale  is  good  though  it  does  not  recite  the 
certificate  prescribed  by  the  registry  act.®  If  a  bill  of  sale  of  a 
ship  containing  blanks  for  the  recital  of  the  register  is  executed 
and  delivered,  and  afterwards  the  blanks  are  filled  up  by  the  con- 
sent of  the  vendor  and  vendee,  it  will  be  good.'' 

3.  Sale  by  the  Builder. — Where  a  ship  builder  agrees  to  construct 
a  vessel  for  the  purchaser,  no  property  is  vested  in  the  party  for 
whom  it  is  constructed  until  it  is  finished  or  delivered,®  though  it 
be  agreed  that  payment  shall  be  made  to  the  builder  during  the 
progress  of  the  work,  and  such  payments  are  made  accordingly .• 
But  this  general  rule  does  not  prevail  where  the  vessel  is  con- 
structed under  the  superintendence  of  the  party  for  whom  she  is 

1.  Clark  V,  Washington  Ins.  Co.,  (N.  Y.)  139;  Haney  v.  Rosabelle,  20 
100  Mass.  509;  I  Am.  Rep.  135.  Wis.  24;  U.  S.  v.  Tillottson,  i    Paine 

2.  Murray  v.  Richards,  i  Wend.  (N.  (U.  S.)  306;  Mucklow  v.  Mangles,  i 
Y.)  58.  Taunt.    218;   Scudder  v.  The  Calais 

8.  Fowler  v,  Fisk,  12  Cal.  112.  Steamboat  Co.,  i  Cliff.  (U.  S.)  378. 

4.  D*Wolf  V,  Harris,  4  Mason  (U.  0.  Andrews  v.  Durant,  11  N.  Y.  35; 
S.)  515.  62  Am.  Dec.  55  ;  Haney  v.  The  Rosa- 

In  England  the  omission  invalidates  belle,  20  Wis.  247 ;  Mucklow  v.  Man- 

the  sale.    Westerdell  v.  Dale,  7  T.  R.  gles,  i  Taunt.  218. 

306.  In  the  Sam  Slick,  i  Sprague  (U.  S.) 

5.  Philips  V.  Ledley,  i  Wash.  (U.  289,it  is  held  that  the  vessel  in  process  of 
S.)  326.  construction  under  a  contract  between 

6.  D'Wolf  V,  Harris,  4  Mason  (U.  S.)  the  merchant  and  the  builder,  does  not 
515;  Mitchell  V.  Taylor,  33  Me.  434.  usually,  at  least  against  third  persons, 

7.  Woolley  v.  Constant,  4  Johns.  (N.  become  the  property  of  the  merchant 
Y.)  54;  4  Am.  Dec.  246.  upon  his  making  the  first  payment. 

8.  Low  v\  Austin,  20  N.  Y.  181 ;  An-  A  ship  was  built  upon  a  special  con- 
drews  v,  Durant,  11  N.  Y.  35 ;  62  Am.  tract  providing  that  certain  portions  of 
Dec.  55;  Johnson  t;.   Hunt,  11  Wend,  the  price  should  be  paid  according  to 
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built  or  his  agent,  and  payments  for  her  based  upon  the  progress 
of  the  work  are  to  be  ifiade  by  installments  as  the  work  is  done. 
In  such  cases,  the  person  for  whom  the  vessel  is  built  is  regarded 
as  the  real  owner.*  Nor  does  this  rule  apply  to  a  conveyance  of 
the  keel  and  other  parts  of  the  unfinished  vessel ;  such  a  conve>^ 
ance  vests  the  property  in  the  vendee  and  draws  after  it  all 
subsequent  additions.* 

If  the  parties  agree  that  the  vessel  shall  be  built  of  a  certain 
kind  of  material,  the  purchaser  assumes  the  risk  of  defects  which 
are  naturally  incident  to  such  material.'  But  if  a  ship  is  ordered 
for  a  special  and  designated  purpose,  there  is  an  implied  warranty 
of  fitness  for  that  purpose.* 

Where  the  contract  has  been  completed  and  the  vessel  has  been 
finished  and  delivered  to  tlie  party  for  whom  she  was  built,  and 
has  been  approved  by  him,  the  property  vests  in  such  party.* 
Delivery  of  a  vessel  to  the  agent  of  the  person  for  whom  she  was 
built  unaccompanied  by  any  written  conveyance  and  with  no 
intent  on  the  part  of  the  agent  to  appropriate  the  property  to  his 
Own  use,  must  be  understood  as  vesting  the  title  in  the  owner.® 
Where  it  is  stipulated  that  the  vessel  shall  be.  built,  calked,  fin- 
ished,  and  ready  for  the  rigger  to  complete  his  work,  launched 
and  delivered  afloat  in  the  harbor  at  a  certain  time,  the  builder  is 
bound  to  have  the  Vessel  ready  for  the  rigger  so  that  she  may  be 
completed  and  launched  on  the  day  specified.''  So,  where  it  is 
stipulated  that  a  vessel  shall  be  delivered  at  one  of  two  places  at 
the  option  of  the  purchaser,  it  is  the  duty  of  the  vendor  to  give 
notice  to  the  purchaser  when  the  vessel  is  completed  that  he 
might  make  the  election.® 

4.  Sale  TTnder  Decree  of  Admiralty. — The  sale  of  a  vessel  under  a 
decree  in  rem  by  a  court  of  admiralty  passes  the  title  as  to  all  the 

the  progress  of  the  work;  part  when  in  order  that  the  purchaser  mav  there 

the  keel  was  laid,  and  part  when  they  examine  her.    Lincoln  v,  Gallagher, 

were  at  the  light  plank.    The  builder  79  Me.  189. 

signed  his    certificate    to  enable  the        1.  Woods  x^.  Russell,  5  B.  &  A.  942 ;  7 

purchaser  to  have  the  ship  registered  E.  C.  L.  310;  Clarke  v.  Spence,  4  A-  & 

in  his  own  name.  Held^  that  the  prop-  E.  448;  31  E.  C.  L.  107;  Laidler  r.  Bur- 

erty  vested  in  the  latter  from  the  time  linson,  2   M.   &  W.  602 ;  Atkinson  r. 

of  the  registry.  Woods  v.  Russell,  5  B.  Bell,  8  B.  &  C.  277;  15  E.  C.  L.  216. 
&  Aid.  942;  7  E.  C.  L.  310.    See   Bat-        2.  Glover  t».  Austin,  6  Pick.  (Mass.) 

tersby  v.  Gale,  4  A.&  £.  458;  Atkinson  209.    See  Sumner  v.  Hamlet,  12  Pick 

t'.  Bell,  8  B.  &  C.  277;  15  E.  C.  L.  216.  (Nlass.)  76. 

For  a  rule  contrary  to  that  stated  in        S.  Cunningham     x>.    Hall,   4  Allen 

the  text,  see  Moody  v.  Brown,  34  Me.  (Mass.)  268;  x  Sprague  (U.  S.)  404. 
X07 ;  56  Am.  Dec.  640,  where  it  is  held        4.  Chambers    v,     Crawford,    Add. 

that  payments  made  hy  installments  (Pa.)  151 ;  Shepherd  r.  Pybus,  3  M.  & 

passed  the  property.  G.  868 ;  42  E.  C.  L.  452. 

Wliat  l8  Suflletont  DellTexy. — Where        5.  Andrews  v.  Durant,  11  N.  Y.  35; 

a  vessel  is  sold  to  be  delivered  to  the  62  Am.  Dec.  55. 
buyer  in  a  certain  city,  and  the  buyer        6.  Scudder  v,  Calais  Steamboat  Co^ 

does  not  designate  a  particular  place  i  Cliff.  (U.S.)  370. 
for  delivery,  the  seller  is  justified  in        7.  Curtis  v.  Brewer,  17  Pick.  (Mass.) 

tendering  a  delivery  at  safe  anchorage  513. 

in  the  harbor.     He   cannot  be   called        8.  Spooner     v,     Baxter,     16   Pick, 

upon  to  place  the  vessel  in  a  dry  dock,  (Mass.)  409. 
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worl<i  if  it  is  a  condemnation  as  prize,  o^  for  forfeiture  as  contra- 
band, or  for  smuggling,  or  to  pay  salvage,  or  discharge  a  bottomry 
bond,  or  to  satisfy  any  of  the  liens  known  to  maritime  law.*  But 
if  the  ship  is  sold  for  unseaworthiness,  the  validity  of  the  sale  will 
depend  upon  the  actual  facts ;  if  it  is  shown  to  have  been  neces- 
sary and  justified,  the  sale  will  be  valid,  but  if  unnecessary  the 
sale  will  be  void.*  To  invalidate  the  sale  of  a  vessel,  under  the 
decree  of  a  court  of  admiralty,  on  the  ground  of  fraud,  it  must 
appear  that  the  proceedings  were  both  collusive  and  fraudulent, 
and  that  the  purchaser  was  cognizant  of  the  fraud.' 

6.  Tranafer  Without  Delivery. — If  a  ship  be  at  sea,*  or  abroad,  a 
transfer  by  mortgage,*  or  bill  of  sale  without  delivery,®  or  a  de- 
livery  without  a  bill  of  sale,  is  good  as  against  all  persons.''     But 


1.  U.  S.  V.  Malekadhel,  2  How.  (U. 
S.)  210;  The  Tremont,  i  W.  Rob.  163; 
Attomey-Gen*l  v.  Norstedt,  3  Price 
97;  The  Helena,  4  Rob.  3;  Hughes  v. 
Cornelius,  2  Show  232;  Imire  v,  Cas- 
trique,  8  C.  B.  N.  S.  405 ;  98  E.  C.  L. 
405;  Slocum  V,  Mayberry,  2  Wheat. 
(U.  S.)  I. 

In  The  Trenton,  ±  W.  R.  657,  it  was 
held  that  the  sale  of  the  vessel  by  pro- 
ceedings in  rem  in  a  court  of  compe- 
tent jurisdiction  extinguishes  all  liens 
upon  her  and  vests  a  clear  and  inde- 
feasible title  in  the  purchaser. 

An  American  vessel  was  captured 
by  a  French  privateer  and  carried  into 
a'  Spanish  port  where  she  was  dis- 
mantled and  abandoned.  The  vessel 
having  stranded  upon  the  beach  was 
some  months  after  sold  at  auction  by 
the  commanding  officer  of  the  port, 
and  purchased  by  an  American,  who 
afterwards  repaired  her  at  great  ex- 
pense and  brought  her  to  New  York, 
where  she  was  claimed  by  the  original 
owner.  In  an  action  of  trover  brought 
by  the  original  owner,  it  was  held  that 
the  vessel,  being  abandoned  and  a 
wreck,  and  having  been  sold  according 
to  the  laws  of  Spain^  in  cases  of  wreck 
or  derelict,  the  property  was  trans- 
ferred by  the  sale  to  the  purchaser, 
who  thereby  acquired  a  valid  title 
against  all  the  world.  Grant  v, 
Lachlin,  4  Johns.  (N.  Y.)  34. 

a.  Fales  V,  Gibbs,  5  Mason  (U.  S.) 
465;  Reid  V.  Darby,  10  East  143;  Mor- 
ris V,  Robinson,  3  B.  &  C.  196;  Hunter 
t'.  Prinsep,  10  East  378 ;  The  Segredo, 
Spinks  Adm.  57 ;  The  Warrior,  2  Dods. 
288 ;  The  Fanny  &  Elmira,  Edw.  Adm. 
17;   The  Pitt,  I  Hagg.  Adm.  240. 

8.  The  Garland,  16  Fed.  Rep.  283. 

4.  Putnam  v»  Dutch,  8  Mass.  291; 
Badlam  v.  Tucker,  i  Pick.  (Mass.)  389; 


II  Am.  Dec.  202;  Joy  v.  Sears,  9  Pick.. 
(Mass.)  4;  Gardner  v,  Howland,  2  Pick. 
(Mass.)  599;  Turner  v.  Coolidge,  2 
Met.  (Mass.)  350;  Crapo  v.  Kelly,  16 
Wall.  (U.  S.)  640;  Winsor  v.  McLel- 
lan,  2  Storv  (U.  S.)  492;  Wheeler  v, 
Sumner,  4  Mason  (U.  S.)  183;  Brinley 
V.  Spring,  7  Me.  241. 

A  ship  at  sea  is  included  in  the 
general  term  **  effects,"  and  will  pass,  in 
a  conveyance,  under  the  words  "  goods, 
merchandise,  and  effects."  Welsh  v. 
Parish,  I  Hill  (S.  Car.)  155. 

0.  Portland  Bank  v,  Stacey,  4  Mass. 
663;  3  Am.  Dec.  253;  Portland  Bank  v, 
Stubbs,  6  Mass.  425;  4  Am.  Dec.  151 ; 
Morgan  v.  Biddle,  i  Yeates  (Pa.)  35 
Brinley  p.  Spring,  7  Me.  241 ;  Badlam 
V,  Tucker,  i  Pick.  (Mass.)  389;  11  Am. 
Dec.  202. 

6.  Putnam  v.  Dutch,  8  Mass.  291; 
Crapo  V,  Kelly,  16  Wall.  (U.  S.)  64O; 
Conard  v.  Atlantic  Ins.  Co.,  i  Pet.  (U. 
S.)  386;  Gibson  v.  Stevens,  8  How.  (U. 
S.)  399;  Iceland  v.  The  Medora,  2 
Woodb.  &  M.  (U.  S.)  117;  Ohl  V. 
Eagle  Ins.  Co.,  4  Mason  (U.  S.)  172; 
Gardner  v.  Howland,  2  Pick.  (Mass.) 
599;  Brown  v.  Heathcote,  i  Atk.  160 ; 
Greaves  v,  Hepke,  2  B.  &  Aid.  131 ;  At- 
kinson V,  Maling,  2  T.  R.  462;  Ex  parte 
Halkett,  19  Ves.  474;  3  Ves.  &  B.  135; 
Wilkes  V,  Ferris,  5  Johns.  (N.  Y.)  335, 
±  Am.  Dec.  364;  Ingraham  v,  Wheeler, 
o  Conn.  277;  Pleasants  v,  Pendleton,  6 
Rand.  (Va.)  ^7j;  18  Am.  Dec.  726; 
Morgan  v,  Biddle,  i  Yeates  (Pa.)  3; 
Brinley  v.  Spring,  7  Me.  241. 

7.  A  offered  to  sell  his  interest  in  a 
vessel  to  B  for  a  given  price.  B  ac- 
cepted the  proposition,  took  possession 
of  the  vessel,  loaded  and  sent  her  on  ai 
voyage.  Two  days  out  she  was  lost.  B 
had  received  no  bill  of  sale  of  her,  and 
the   terms  of  payment  had  not  been 
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the  transferee  must  take  possession  on  her  return,*  for  the  title 
of  a  vessel  transferred  in  this  way  is  subject  to  be  defeated  if 
there  should  be  negligence  in  not  taking  possession  of  her  within 
a  reasonable  time  after  her  return  to  port.*  The  same  doctrine 
is  applicable  to  goods  which,  while  at  sea,  are  the  subject  of  a 
bona  fide  sale  ;  all  the  interests  of  the  vendor  becoming  vested  in 
the  vendee,  and  the  captain  becoming  his  agent  respecting  them 
or  their  proceeds  as  soon  as  he  receives  notice  of  the  transfer.* 
The  sale  of  a  vessel  *  and  cargo  abroad  at  the  time,  by  bona  fide 
bill  of  sale,  is  valid  agaihst  the  vendor's  creditors,  provided  the 
vendee  takes  possession  thereof  without  delay  upon  the  return  of 
the  vessel.* 

6.  Transfer  of  Lioena^d  Vesaeh. — Whenever  a  licensed  vessel  is 
transferred  to  any  person  who  is  not  at  the  time  of  such  transfer 
a  citizen  of  the  United  States,  it  works  a  forfeiture.^  A  licensed 
vessel  cannot  be  sold  in  a  foreign  port  unless  her  license  be  pre- 
viously surrendered.'' 


definitely  agreed  upon.  A  brought  his 
action  to  recover  the  agreed  price. 
Held^  that  the  plaintiff  was  entitled  to 
judgment  for  that  sum.  Rice  v,  Mc- 
Larren,  42  Me,  157. 

1.  Portland  Bank  v,  Stubbs,  6  Mass. 
425;  3  Am.  Dec.  253. 

8.  Brinley  v»  Spring,  7  Me.  241 ; 
Badlam  v.  Tucker,  i  Pick.  (Mass.)  389; 
II  Am.  Dec.  202.  See  Davidson  v, 
Gorham,  6  Cal.  343. 

In  Gardner  v.  Howland,  2  Pick. 
(Mass.)  601,  the  court  by  Parker,  C.  J., 
said :  **  Indeed  it  is  a  well-known  prin- 
ciple in  the  law-merchant,  that  the 
sale  of  a  vessel  at  sea  with  a  delivery 
over  to  the  vendee  of  such  evidence  of 
title  as  may  be  in  possession  of  the 
vendor,  is  sufficient  to  pass  the  prop- 
erty in  the  vessel  against  creditors, 
provided  there  be  no  such  negligence 
in  regard  to  possession  when  the  ves- 
sel arrives  as  will  give  ground  for  pre- 
sumption of  fraud." 

The  owners  of  one-half  of  a  vessel, 
some  months  previous  to  their  bank- 
ruptcy, conveyed  by  a  bill  of  sale,  as 
security  for  a  debt  of  $2,000,  their  half, 
the  other  half  being  owned  by  the 
master,  and  agreed  to  assign  all  future 
policies  of  insurance  thereon  as  fur- 
ther security  for  the  same  debt,  which 
was  done,  it  being  agreed  that  the 
mortgagors  might  use  the  vessel  for 
their  own  benefit  until  default  of  pay- 
ment. The  bill  of  sale  was  not  re- 
corded. The  vessel,  at  the  time  of 
sale,  was  at  sea  in  possession  of  the 
master.  Between  that  time  and  the 
filing  of  the  petition  in  bankruptcy, 


the  vessel  came  once  to  Boston,  the 
place  of  business  and  residence  of  the 
mortgagors,  and  twice  to  Bath,  the 
place  of  business  and  residence  of  the  ■ 
master,  but  the  mortgagees  did  not 
take  possession.  Five  days  before  fil- 
ing the  petition,  they  sent  notice  to 
the  masters  of  the  bill  of  sale,  the  stid 
mortgaged  moiety  of  the  vessel  hiv- 
ing  been  sold  by  direction  of  the  as- 
signee. Heldy  that  the  proceeds  of  the 
sale  should  be  paid  to  the  mortgagee. 
Winsor  v.  McLellan,  2  Story  (U.  S.) 
492. 

8.  Gardner  v.  Howland,  2  PicL 
(Mass.)  601. 

4.  Portland  Bank  v.  Stacey,4Mts5. 
661 ;  3  Am.  Dec.  253;  Putnam  v.  Dutch, 
8  Mass.  287;  Buffington  v,  Curtis,  15 
Mass.  528;  8  Am.  Dec.  115;  Joy  r. 
Sears,  9  Pick.  (Mass.)  4. 

5.  Portland  Bank  v.  Stacey,  4  Mass. 
661 ;  Peters  v.  Ballistier,  3.Pick.  (Mass.) 
495;  Gardner  v.  Howland,  2  Pick. 
(Mass.)  599. 

6.  U.  S.  Rev.  Sts.,  ^§  4377, 4378;  The 
Two  Friends,  i  Gall.  (U.S.)  118; Phil- 
ips r.  Lcdley,  i  Wash.  (U.  S.)  226; 
The  Active  v.  U.  S.,  7  Cranch  (U.S.) 
100;  U.  S.  V.  The  Hawke,  Bee  Adm. 
34;  The  Julia,  i  Gall.  (U.  S.)  233;  U. 
S.  r.The  Mars,  i  Gall.  (U.  S.)  237; 
The  Eliza,  2  GaU.  (U.  S.)  4;  C 
S.  v.  Paryntha  Davis,  i  ClifT.  (U. 
S.)  532;  The  Nymph,  i  Sumn.  (U.  S.) 
516. 

7.  U.  S.  V.  The  Hawke,  Bee  Adm. 
31;  Kelly  v.  The  Prosperity,  Bee 
Adm.  38;  British  Consul  r.  The  Fa- 
vourite, Bee  Adm.  39. 
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7.  What  Property  Passes  to  Purchaser. — Whatever  is  on  board  a 
ship  for  the  object  of  the  voyage  and  adventure- in  which  she  is 
engaged,  belonging  to  the  owners  and  constituting  a  part  of  the 
ship  and  her  appurtenances,  passes  with  a  sale  thereof.^  A  chro- 
nometer designed  to  discover  the  longitude  at  sea ;  *  a  rudder 
and  cordage  purchased  for  a  ship  ; '  sails  and  rigging,  though  de- 
tached ;  ^  fishing  stores  of  a  vessel  engaged  in  the  fisheries,*  and 
provisions,  have  been  held  to  pass  as  appurtenances.®  So,  upon 
the  sale  or  transfer  of  a  vessel,  the  certificates  of  registry  or  en- 
rollment pass  to  the  purchaser.'*' 

8.  Rules  Regulating  Sales  of  Ships. — If  a  builder  constructs  a 
ship  by  order  of  the  purchaser,  there  is  an  implied  warranty  on 
the  part  of  the  builder  that  it  shall  be,  both  as  to  workmanship 
and  as  to  the  materials  used  in  its  construction,  fit  for  the  service 
for  which  it  was  ordered.®  Where  a  purchaser  buys  a  ship 
already  constructed,  he  must  examine,  judge  and  test  it  for  him- 
self, and  is  ordinarily  bound  to  discover  any  obvious  defects  or 
imperfections.®  The  sale  may,  however,  be  effected  by  repre- 
sentation.*® But  if  it  is  reduced  to  writing,  new  stipulations  or 
representations  cannot  generally.be  shown  by  parol  evidence.** 
A  seller  of  a  ship  "  with  ill  faults  "  is  not  liable  for  latent  defects, 
unless  he  has  used  some  artifice  to  conceal  them  from  the  buyer.** 
If  he  knew  of  secret  defects  in  her  and  used  means  to  prevent 


1.  Gale  V,  Laurie,  5  B.  &  C.  165;  11 
E.  C.  L.  187;  The  Dundee,  1  Hagg. 
Adm.  109. 

BaUatt. — Movable  ballast,  whether 
it  consists  of  iron,  stone,  or  any  other 
substance,  is  not  a  necessary  appurte- 
nance to  the  ship.  Burchard  v.  Tap- 
scott,  3  Duer  (N.  Y.)  363;  Kynter's 
Case,  I  Leon  46;  Lano  v.  Neale,  2 
Stark.  105. 

Cargo. — The  cargo  of  a  inhaling  ves- 
sel does  not  pass  by  the  bill  of  sale  of 
a  ship,  stores,  and  other  appurtenances. 
I  Parson's  Shipp.  &  Adm.  81 ;  Lang- 
ton  V.  Horton,  5  Beav.  9;  23  Leg.  Obs. 

524- 

8.  Richardson  v.  Clark,  i^  Me.  421. 

8.  Woods  V.  Russell,  5  fe.  &  Aid. 
042;  7  E.  C.  L.  310;  Goss  V,  Quinton,  3 
M.  &  G.  825;  42  E.  C.  L.  430. 

4.  The  Alexanc^er,  2  Dods.  217. 

5.  The  Dundee,  i  Hagg.  Adm.  109; 
Hoskins  v,  Pickersgill,  3  Dougl.  222. 

Materials  which  are  fitted  and  form 
part  of  the  ship  pass,  even  though  they 
are  not  attached  to  the  ship;  but  not 
when  merely  bought  for  the  ship  and  in- 
tended for  It.  Wood  V.  Bell,  6  E.  & 
B.  355;  88  E.  C.  L.  355;  36  Eng.  L.  & 
Eq.  148. 

A  new  ash-pan  purchased  for  the 
boiler  prior  to  the  sale  of  a  steamboat 


and  delivered  but  not  placed  on  the 
boat,  was  held  to  pass  by  the  bill  of 
sale.  The  Steamboat  Fashion,  Newb. 
Adm.  67 

6.  Brough  V,  Whitmore,  4  T.  R.  206. 

7.  Barnes  v.  Taylor,  31  Me.  329. 

8.  Cunningham  v.  Hall,  4  Allen 
(Mass.)  268. 

9.  The  Sam  Slick,  i  Sprague  (U.  S.) 
289. 

The  purchaser  of  a  vessel,  partly 
laden,  which  on  proceeding  to  sea 
proves  rotten  and  unseaworthy,  may, 
under  the  law  of  Louisiana^  which  im- 
poses on  the  seller  the  duty  of  warrant- 
ing the  thing  sold  against  hidden  de- 
fects, have  an  action  for  reduction  of 
the  price  by  reason  of  the  difference  in 
value  between  the  thing  as  warranted, 
and  as  it  was  in  fact.  Bulkley  v,  Hon- 
old,  IQ  How.  (U.  S.)  390. 

10.  Shepherd  v,  Kain,  5  B.  &  Aid.  240; 
7  E.  C.  L.  82 ;  Schneider  v.  Heath,  3 
Camp.  390.  Compare  Dyer  v,  Lewis, 
7  Mass.  284. 

11.  Freeman  v.  Baker,  5  B.  &  Aid. 
797 ;  5  C.  &  P.  475 ;  Pickering  v,  Dow- 
son,  4  Taunt.  779;  Mumford  v.  McPher- 
son,  I  Johns.  (N.  Y.)  414,  3  Am.  Dec, 

339- 

12.  Baglehole    v.   Walters,  3  Camp. 

154- 
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the  purchaser  from  discovering  them,  or  makes  a  fraudulent  rep- 
resentation  of  her  condition  at  the  time  of  the  sale,  he  cannot 
avail  himself  of  the  stipulation  "sold  with  all  faults."^ 

What  is  necessary  to  make  a  sale  complete  is  a  question  of  law, 
but  whether  the  necessary  facts  exist  or  not  is  for  the  jury  to  de- 
termine. If  the  parties  do  not  themselves  understand  the  trade 
to  be  completed,  but  that  some  other  material  thing  is  to  be 
done  before  the  rights  of  either  can  be  changed,  it  cannot  be  so 
treated  by  others.^  The  title  does  not  ordinarily  vest  on  a  first 
payment.*  If  the  sale  is  unconditional,  the  purchaser  is  liable 
for  repairs  and  supplies,  though  he  may  never  have  taken  posses- 
sion of  the  vessel,  and  though  neither  the  master  nor  the  merchant 
furnishing  the  supplies  had  any  knowledge  of  the  sale.*  Where 
one  advances  money  to  enable  another  to  buy  the  vessel  and 
takes  a  power  of  attorney  to  sell  her  and  deposits  the  bill  of  sale 
received  by  the  purchaser  as  security  for  the  advance,  the  party 
holding  such  bill  of  sale  acquires,  by  its  delivery  to  him,  no 
hypothecation  of  the  vessel  or  the  interest  in  her  enabling  him  to 
maintain  a  petitory  or  possessory  action  ;  he  takes  only  a  naked 
power  to  sell.^ 

9.  Hortgages. — The  mortgage  of  a  ship   is  in  some  respects 


1.  Schneider  v.  Heath,  3  Camp.  506. 
The  vendor  of  a  ship  represented  her 

to  have  been  built  in  18 16,  when  in  fact 
she  had  been  laurv:hed  the  year  before. 
Held^  the  vendee  was  entitled  to  re- 
cover damages  as  it  was  a  false  repre- 
sentation, although  it  was  agreed  that 
the  ship  should  be  taken  "  with  all 
faults."  Fletcher  v»  Bowsher,  2  Stark. 
561. 

Where  an  advertisement  for  the  sale 
of  a  ship  described  her  as  **  a  copper 
fastened  vessel,"  adding  that  she  was  to 
be  taken  with  all  faults  without  any  al- 
lowance for  any  defects  whatsoever, 
and  it  appeared  that  she  was  only  par- 
tially copper  fastened,  held,  notwith- 
standing the  words  "  with  all  faults 
without  any  allowance  for  any  defects '' 
the  vendor  was  liable  for  the  breach  of 
warranty.  Shepherd  v,  Kain,  5  B.  & 
Aid.  240;  7  E.  C.  L.  82. 

But  where  one  sold  a  vessel  and  in 
the  bill  of  sale  described  her  as  of  cer- 
tain dimensions  and  burden,  when  in 
truth  she  was  of  less  dimensions  and 
burden,  it  was  held  that  the  pur- 
chaser could  not  maintain  an  action  of 
the  case  against  the  seller  as  for  a  false 
affirmation  and  promise.  Dyer  v. 
Lewis,  7  Mass.  284. 

2.  Hawthorne  v.  Bowman,  3  Sneed 
(Tenn.)  524;  The  Oriole,  i  Sprague 
(U.  S.)  31. 


S.  The  Sam  Slick,  i  Sprague  (U.S.) 
289. 

4.  Lord  V.  Ferguson,  9  N.  H.  380; 
Flanders  v.  Merritt,  3  Barb.  (N.Y.)  201. 

A  contract  was  made  for  the  sale  of 
a  vessel,  the  possession  of  which  was 
taken  immediately,  and  it  was  agreed 
that  the  bill  of  sale  was  not  to  be 
given  until  the  whole  of  the  purchase- 
money  was  paid,  and  in  the  mean  time 
the  register  stood  in  the  name  of  the 
original  owner,  who  exercised  no  con- 
trol, however,  over  the  vessel  in  acj 
respect.  Held^  that  such  original 
owner  was  not  liable  for  repairs  made 
by  direction  of  the  master,  as  agent  for, 
and  on  the  credit  of,  the  purchaser, 
between  the  time  of  executing  the  con- 
tract and  the  final  consummation  of  it 
by  the  delivery  of  a  bill  of  sale;  but 
that  the  purchaser  must  be  looked  to 
for  payment.  Leonard  v,  Huntington^ 
15  Johns.  (N.  Y.)298. 

A,  the  sole  owner  of  a  ship,  made  a 
written  contract  to  convey  her  to  B 
upon  payment  of  his  note  for  the 
price.  From  that  time  B  had  exclusive 
control  of  her,  appointed  the  master, 
etc.  Held^  that  A  was  not  liable  for 
money  furnished  to  the  master  to  pay 
for  repairs.    Tyler  v.  Holmes,  38  Me. 

358. 

5.  The  Perseverance,  B.  &  H.  Adm. 

385. 
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analogous  to  a  bottomry  bond,  but  in  others  wholly  diflferent.^ 
It  has  none  of  the  characteristics  or  attendants  of  a .  maritime 
loan,  and  is  entered  into  without  reference  to  navigation  or  perils 
of  the  sea,*  A  court  of  admiralty  has  no  power  to  decree  the 
sale  of  a  mortgage,  nor  on  that  accouht  can  it  declare  the  ship  to 
be  the  property  of  the  mortgagee  and  decree  the  possession  to 
be  given  to  him.*  In  order,  however,  to  gfve  validity  to  a  mort- 
gage upon  a  vessel  alleged  to.  be  a  vessel  of  the  United  States 
employed  ih  the  C9asting  trade,  as  against  the  State  statute,  it 
must  be  made  to  appear  that  she  was  registered  and  also  that  she 
was  enrolled  and  licensed  as  required  by  the  act  of  Congress.* 

Where  there  is  no  language  in  the  mortgage,  and  no  other 
agreement  to  constrain  or  control  it,  the  mortgagee  has  the  right 
of  immediate  possession.^  If  he  fails  to  take  possession  as  soon 
as  he  reasonably  can,  he  is  liable  to  have  his  title  defeated  by  any 
third  party  who  acquires  a  right  to  the  ship  in  ignorance  of  the 
mortgagee  s  prior  title,  and  in  good  faith,  unless  protected  by 
some  agreement  or  the  provisions  of  some  statute  in  his  behalf.^ 
Where  a  vessel  mortgaged  to  secure  a  debt  remains  in  the  mort- 
gagor's possession,  a  mortgagee  has  no  lien  upon  her  earnings,  and 
cannot  compel  a  specific  appropriation  of  them  to  the  payment 
of  the  debt.''  If  he  takes  possessidn,  or  does  any  act  which  can 
be  deemed  in  some  degree  equivalent  to  public  notice  that  he  is 
owner,  this  actual  or  apparently  actual  possession,  added  to  his 
legal  title  as  owner,  seems  to  confer  upon  him  the  responsibilities 
and  liabilities  of  an  owner.®  * 

1.  1  Parson's  Shipp.  &  Adm.  132.  477;  Portland  Bank  t;.  Stubbs,6  Mass. 

S.  Bogart  v.  Steamboat  John  Jay,  17  422;    4  Am.    Dec.   i<i;    Atkinson   v. 

How.  (U.  S.)  402.  Maling,  2  T.  R.  462;  Ex  parte  Math- 

5.  See  Schuchardt  v,  Babbage,  19  ews,  2  Ves.  272 ;  Mair  v,  Glennie,  4  M. 
How.  (U.  S.)  239;  Bogart  v.  Steam-  &  S.  240. 

boat  John  Jay,  17  How.  (U.  S.)  402.  A  written  pledge  of  a  vessel,  then 
4.  Best  V,  Staple,  6t  N.  Y.  71.  butljiing,  for  advances,  with  an  agree- 
Before  registry,  a  vessel  is  subject  ment  that  the  pledgee  might  purchase 
to  the  laws  of  the  State ;  and  a  mort-  her  at  his  option,  but  with  no  delivery 
gage  thereof,  duly  recorded,  is  valid,  of  possession,  is  incompetent  to  avoid  a 
But  after  registry,  the  vessel  is  subject  subsequent  transfer  of  the  vessel  by  a 
to  the  laws  of  the  United  States;  and  bill  of  sale,  to  a  third  person.  Bonsey 
a  mortgage  not  recorded  in  compli-  v,  Amee,  8  Pick.  (Mass.)  236. 
ance  therewith,  is  valid  only  as  against  A  ship  at  sea  was  mortgaged  to  se* 
the  mortgagor,  his  heirs  and  devises,  cure  a  debt,  the  mortgagor  to  remain 
and  parties  having  actual  notice  in  possession  till  default  of  payment, 
thereof.  Perkins  v.  Emerson,  59  Me.  Held,  that  the  transfer  was  valid 
319.     See  Stinson  v.  Minor,  34  Ind.  89.  against  a  subsequent  attaching  credit- 

6.  Foster  v,  Perkins,  42  Me.  168.  or,  though  no  possession   was  taken, 
A  mortgagee  of  one-eighth  of  a  ves-  nor  demand  made,  by  the  mortgagee, 

sel,  not  in  possession,  may  maintain  an  till  after  condition  broken.     Badlam 

action  of  trover  against  the  assignee  t^.  Tucker,  i  Pick.  (Mass.)  389;  11  Am. 

of  the  mortgagor,  who  refuses  to  com-  Dec.  282. 

ply  with  a  demand  for  possession,  and  T.  Tenney  v.  State   Bank,  20   Wis. 

claims  title  in  himself  as  against  the  152. 

mortgagee.     Wood  v.  Stockwell,   55  8.  Miln   v,  Spinola,  4  Hill  (N.  Y.) 

Me.  76.  177;  2  Parson's  Shipp.  &  Adm.  126. 

*     0.  Tucker  v,  Buffington,   15   Mass.  Mere  possession  of  the  document  is 
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If  a  mortgagor  of  a  vessel  sells  it  without  authority  from  the 
mortgagee,  a  bill  in  equity  will  lie  against  the  mortgagor's  estate, 
to  subject  the  proceeds  of  the  sale,  existing  in  the  form  of  notes, 
to  the  payment  of  the  mortgage.^  So,  where  a  part  owner  of  a 
vessel  and  cargo  mortgages  his  share  thereof,  and  afterwards  he 
and  the  other  owners  appoint  an  agent  to  sell  the  whole  cargo, 
such  agent  after  selling  the  cargo  and  receiving  the  proceeds  is 
liable  to  the  mortgagee  in  an  action  for  money  had  and  received 
of  the  mortgagor's  share  of  those  proceeds.* 

10.  Registration. — The  subject  of  the  registration  of  sales  and 
mortgages  of  vessels  is  regulated  by  the  laws  of  Congress.*  The 
requirements  of  these  laws  cannot  be  superseded  or  supplied  by 
those  of  a  State  law.*  If  the  vessel  transferred  is  one  to  which 
the  laws  of  Congress  do  not  apply,  the  conveyance  may  be  re- 
corded according  to  the  provisions  of  the  statute  of  the  State 
where  she  belongs.*  Registered,  licensed  or  enrolled  vessels  arc 
those  whose  transfers  are  required  to  be  recorded  by  the  act  in 
question.®  The  authorities  do  not  agree  as  to  the  place  where 
such   conveyances  should   be    recorded.'*'      The  object  of   the 


not  such  possession  as  to  render  the 
mortgagee  liable  to  the  master  for 
wages.  Fisher  v,  WiUing,  8  S.  &  R. 
(Pa.)  ii8. 

1.  Brewer  v.  McLarren,  51   Me.  402. 

2.  Milton  V.  Mosher,  7  Met.  (Mass.) 
244. 

8.  The  LotUwanna,  21  WaH.  (U.  S.) 
578 ;  White's  Bank  v.  Smith.  7  Wall. 
(U.  S.)  656;  Aldrich  v.  -«tna  Ins.  Co., 

8  Wall.  (U.  S.)  491 ;  Gibbons  r.  Ogden, 

9  Wheat.  (U.  S.J  3;  SInnot  v.  Daven- 
port, 22  How.  (U.  S.)  227;  Shaw  v. 
McCandless,  36  Miss.  296;  The  Martha 
Washington,  25  L.  R.  22. 

4.  Aldrich  v,  JEtna  Co.,  8  Wall.  (U. 
S.)  491.  See  Navigation,  vol.  16,  p. 
272;  Pilots,  vol.  18,  p.  444;  supra^ 
this  title,  Skipping  Regulations. 

The  statutes  of  Alabama  requiring 
the  registration  of  mortgages,  deeds 
of  trusts,  etc.,  on  personal  property,  do 
not  apply  to  vessels  for  the  navigation 
of  the  ocean.  The  evidence  of  title  in 
them  is  to  be  looked  for  in  their  ship- 
papers  and  registration,  according  to 
the  act  of  Congress.  Fontaine  v. 
Beers,  19  Ala.  422. 

5.  I  Parsons  Shipp.  &  Adm.  62; 
Veazie  v,  Somerby,  5  Allen  (Mass.) 
280;  Best  r.  Staple,  61  N.  Y.  71. 

A  canal  boat  or  scow  is  not  a  '*  vessel 
of  the  United  States"  within  the 
meaning  of  the  act  of  Congress  de- 
claring that  no  bill  of  sale,  mortgage, 
etc.,  0?  any  vessel,  or  part  of  a  vessel,  of 
the  United  States,  sl^all  be  valid,  un- 
less the  same  shall  be  recorded  in  the 


office  of  t^e  collector  of  customs 
where  such  vessel  is  registered  and  en- 
rolled. Hicks  V.  Williams,  17  Btrb. 
(N.  Y.)  523. 

6.  U.  S.  SUt.  1850,  ch.  27. 

7.  The  following  cases  hold  that  a 
bill  of  sale  in  order  to  be  valid  need 
not  be  enrolled  in  the  customhouse; 
the  enrollment  secures  the  privileges 
of  an  American  vessel.  Hozer  v.  Bu- 
chanan, 16  Pet.  (U.  S.)  215;  Wendover 
V,  Hogeboom,  7   fohns.  (N.  Y.)  308; 

.  Ring  V,  Franklin,  a  Hall  (N.  Y.)  1; 
Weston  V,  Penniman,  1  Mason  (U.  S.) 
306. 

But  in  Potter  v.  Irish,  10  Gray 
(Mass.)  416,  it  is  held  that  the  record 
must  be  made  in  the  customhouse  in 
the  district  of  the  last  registry  and  en- 
rollment, though  not  the  home  port  of 
the  vessel.  See  Chadwick  v.  Baker, 
54  Me.  9. 

So  according  to  Lawrence  v,  Hodges, 
92  N.  Car.  67a;  53  Am.  Rep.  436,  a  ves- 
sel, although  used  wholly  within  the 
navigable  waters  of  a  single  State,  if 
enrolled,  is  within  the  provision  of  the 
Federal  statute  requiring  a  mortgage 
on  her  to  be  recorded  in  the  castom- 
house. 

In  The  Martha  Washington,  25  L. 
R.  22,  it  is  held  that  conveyances  must 
be  recorded  at  the  home  port  of  the 
vessel. 

So  in  Foster  v.  Chamberlain,  41  Ala. 
158,  it  is  held  that  a  mortgage  of  a 
vessel,  to  be  valid  against  a  subsequent 
purchaser  or  creditor  of  the  mortga- 
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statute  requiring  sales  and  mortgages  to  be  recorded  is  for  the  pur- 
pose of  giving  notice  to  other  parties  than  those  connected  with 
the  transaction.  The  mortgage  of  a  vessel  of  the  United  States 
is  pot,  therefore,  as  against  the  parties  and  such  persons  as  have 
actual  notice  thereof,  rendered  invalid  by  the  failure  to  record  it.^ 

V.  KAEinxE  LiEHS.— See  Maritime  Liens,  vol.  14,  pp.  410- 
456. 

VI.  BOTTOXBY.— See  BOTTOMRY,  vol.  2,  pp.  483-493  ;  RESPON- 
DENTIA, vol.  21,  p.  287. 

Vn.  Cabeiebs  of    Goods — 1.  Who  Are   Common    Carrien. — See 

Carriers  of  Goods,  vol.  3,  p.  781. 

2.  Reciprocal  Rights. — When  the  owner  of  a  ship  undertakes 
the  carriage  of  goods,  there  is  an  implied  warranty  on  his  part 
that  the  ship  is  seaworthy  in  all  respects,^  and  that  it  has  a  suf- 
ficient master  and  crew.'  If  the  goods  are  injured  or  lessened 
in  their  value  by  reason  of  any  defect  in  the  vessel,  whether 
latent  or  visible,  known  or  unknown,  the  owner  is  answerable  to 
the  shipper.^  The  shipper  of  the  goods  may  even  enforce  a  lien 
on  the  vessel  itself  to  indemnify  him  against  loss.*  So  if  the 
goods  are  carried  safely,  the  shipper  in  turn  is  bound  to  pay  to 
the  owner  of  the  ship  the  freight  earned  by  the  carriage,  and  the 
shipowner  has  a  lien  on  the   goods  to  enforce  his  rights  against 


gor,  without  actual  notice,  must  be  re- 
corded in  the  office  of  the  collector  of 
customs  lyhere  the  vessel  is  registered 
or  enrolled. 

1.  The  W.  B.  Cole,  49  Fed.  Rep. 
qSy;  Moore  v.  Simonds,  100  U.  S.  145 ; 
The.  Parker  Mills  v,  Jacot,  8  Bosw. 
CN.  Y.)  161;  Hobbs  v.  The  Inter- 
change, I  W.  Va.  57;  Cape  Fear 
Steamboat  Co.  v.  Conner,  3  Rich.  (S. 
Car.)  335;  Cafals  Steamboat  Co.  v.  Van 
Pelt,  2  Black  (U.  S.)  372;  Fontaine  v. 
Beers,  19  Ala.  722. 

2.  Bowring  v.  Thebaud,  4^  Fed. 
Rep.  794;  The  Rover,  33  Fed.  Rep. 
516;  The  Lilie  Hamilton,  18  Fed.  Rep. 
327^;  The  Sarah,  2  Sprague  (U.  S.)  31; 
Putnam  v.  Wood,  3  Mass.  481 ;  3  Am. 
Dec.  181 ;  Sumner  v.  Caswell,  20  Fed. 
Rep.  249.  Compare  Forbes  v.  Rice,  2 
Brev.  (S.  Car.)  363;  4  Am.  Dec.  589. 

But  not  such  seaworthiness  as  im- 
plied in  the  contract  of  insurance. 
Pearcc  V.  Smith;  2  Brev.  (S.Car.)  360; 
4  Am.  Dec.  588.' 

The  fact  that  a  vessel  is  not  a  com- 
mon carrier,  does  not  relieve  her  from 
the  warranty  implied  in  the  contract 
of  affreightment  that  she  is  seaworthy. 
The  Planter,  2  Woods  (U.  S.)  490. 

What  Conatltut^a  SeaworthlMaa.— To 
constitute  seaworthiness,  the  hull  of 
the  vessel  should  be  so  tight,  stanch, 


and  strong  as  to  resist  the  ordinary 
action  of  the  sea  during  the  voyage 
without  loss  or  damaee  to  the  cargo. 
The  Lilie  Hamilton,  18  Fed.  Rep.' 327; 
The  Northern  Belle,  9  Wall.  (U.S.) 
526. 

8.  Parsons  Shipp.  &  Adm.  171. 

A  vessel  is  not  seaworthy  if  there  be 
a  failure  to  provide  a  proper  crew. 
Holland  v.  Seven  Hundred  and 
Twenty -five  tons  of  Coal,  36  Fed.  Rep. 
787.' 

In  The  Planter,  2  Woodb.  (U.  S.) 
490,  it  is  held,  however,  that  no  recov- 
ery can  be  had  against  her  on  that  ac- 
count for  a  loss  that  was  not  attribu- 
table to  such  deficiency. 

4.  Putnam  v.  Wood,  3  Mass.  481 ;  3 
Am.  Dec.  181 ;  Cameron  v.  Rich,  4 
Strobh.  (S.Car.)  168;  53  Am.  Dec.  670. 

6.  Uen  for  Lou  of  Ctooda. — Where  the 
goods  are  injured  or  lessened  in  value 
to  the  owner  by  reason  of  the  unsea- 
worthiness of  the  vessel,  the  vessel 
itself  is  subjected  to  a  lien  of  the 
shipper,  which  may  be  enforced  in 
admiralty  bv  process  in  rem.  The 
Gold  Hunter,  B.  &  H.  Adm.  300;  The 
Boston,  B.  &  H.  Adm.  309;  The  Vol- 
unteer, I  Sumn.  (U.S.)  551;  Rich  f. 
Lambert,  12  How.  (U.  S.)  347;  Clark 
V,  Barnwell,  12  How.  (U.  S.)  272;  The 
Casco,  I  Davies  (U.  S.)  184;  The  Waldo, 
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them.*  In  all  contracts  for  the  carriage  of  goods  the  obligations 
of  the  owner  and  the  shipper  are  mutual  and  reciprocal;  the 
merchandise  is  bound  to  the  vessel  for  freight  and  charges,*  and 
the  vessel  to  the  cargo  for  the  due  performance  of  the  contract.' 
3.  Delivery  of  Ooodi  to  the  Tessel. — The  liability  of  the  vessel 
for  the  safe  carriage  and  delivery  of  goods,  commences  when  they 
are  received  by  the  master  or  by  any  person  authorized  to  receive 
them  on  board  the  ship  or  at  the  wharf  near  the  ship  for  the  pur- 
pose  of  carriage  thereon.*  When  the  captain  and  the  owners 
employ  a  stevedore  to  load  their  vessel  they  are  liable  for  his 
acts.*^  So  when  lightermen  are  employed  by  the  captain  to  con- 
vey  the  cargo  in  lighters  to  the  vessel,  delivery  to  them  is  deliv- 
ery to  the  vessel,  but  if  they  are  employed  by  the  owner  of  the 
goods,  the  goods  are  not  delivered  until  put  on  board  of  the 
vessel.*    In  the  first  instance  the  responsibility  of  the  vessel 


2  Davies  (U.S.)  i6i ;  The  Rebecca, 
1  Ware  (U.  S.)  i88;  The  Grafton,  Olc. 
Adm.  43;  i  Blatchf.  (U.  S.)  173. 

1.  See  Maritime  Liens,  vol.  14,  p. 

438. 

2.  The  Freeman  v,  Buckingham,  x8 
How.  (U.  S.)  182;  The  Gold  Hunter, 
B.  &  H.  Adm.  308;  Vanderwater  v. 
Mills,  19  How.  (U.  S.)  82;  Dupont  v, 
Vance,  19  How.  (U.  S.)  169;  Rich  v, 
Parrott,  i  Cliff.  (U.  S.)  62;  Kimball  v. 
The  Anna  Kimball,  2  Cliff.  (U.  S.)  15; 
Knox  V.  Ninetta,  Crabbe  (U.  S.)  538; 
Reed  v,  Canfield,  i  Sumn.  (U.  S.)  195; 
The  Panama,  Olc.  Adm.  343;  The 
Packet,  3  Mason  (U.  S.)  255;  The 
Leonidas,  Olc.  Adm.  15;  The  Rebecca, 
I  Ware  (U.  S.)  188;  The  Reeside,  2 
Sumn.  (U.  S.)  567;  The  Phebe,  i  Ware 
(U.  S.)  263;  The  Waldo,  2  Ware  (U. 
S.)  161;  Certain  Logs  of  Mahoganjr,  2 
Sumn.  (U.  S.)  589;  Arayo  v.  Currel,  i 
La.  528;  20  Am.  Dec.  286;  The  Wil- 
liams, I  Brown  Adm.  220;  The  Flash, 
Abb.  Adm.  67;  The  Aberfoyle,  Abb. 
Adm.  256;  The  Planter,  2  Woods  (U. 
S.)  493;  The  Keokuk,  9  Wall.  (U.  S.) 
517;  Hale  V.  Washington  Ins.  Co.,  2 
Story  (U.  S.)  187;  The  Paragon,  i 
Ware  (U.  S.)  322. 

3.  The  Bird  of  Paradise,  5  Wall.  (U. 


S.)  545;   The  Eddy,  5  Wall.  (U.   S.) 

The  Magg: 
(U.S.)  450;  The  Delaware,  14  Wall. 


481;  The  Maggie   Hammond,  9  Wall. 


(U.  S.)  596;  Bulkley  v.  The  Naumkeag 
Steam  Cotton  Co.,  24  How.  (U.  S.) 
386;  The  Pauline,  i  Biss.  (U.  S.)397; 
Swaim  r.The  Franklin,  Crabbe  (U.S.) 
210;  Knox  V,  The  Ninetta.  Crabbe  (U. 
S.)  538;  House  V.  The  Lexington,  2  N. 
Y.  Leg.  Qbs.  4;  Mai  pica  v.  McKown,  i 
La.  248 ;  20  Am.  Dec.  279;  The  Vol- 


unteer, I  Sumn,  (U.  S.)  551 ;  Foster  v. 
Colby,  3  H.  &  N.  704;  Alsaffer  v,  St 
Katharine's  Dock  Co.,  14  M.  &  W.  794; 
The  Williams,  i  Brown  Adm.  224;  The 
Druid,  I  W.  Rob.  391;  The  Bold 
Buccleugh,  3  W.  Rob.  220;  The  Pan- 
ama, Olc.  Adm.  362. 

4.  I  Parson's  Shipp.  &  Adm.  83; 
Faulkner  v.  Wright,  i  Rice  (S.  Car.) 
107;  Clark  V.  Needles,  25  Pa.  St.  338; 
Greenwood  v.  Cooper,  10  La.  Ann. 
796;  Snow  r.  Carruth,  i  Sprague  (U. 
S.)  324;  The  Frances,  8  Cranch  (U. 

s.)  335. 

The  mere  fact  that  goods  were  de- 
livered to  the  deck-hands  of  a  steam- 
boat, is  not  sufficient  to  charge  the 
owners  as  common  carriers,  unless  it 
is  show^n  that  such  persons  were  author- 
ized to  receive  freight,  or  that  the 
same  was  delivered  to  them  in  pursu- 
ance  of  some  special  contractor  usage. 
Ford  V.  Mitchell,  21  Ind.  54. 

Where  wheat  was  weighed  by  the 
warehousemen  in  the  elevator,  into 
cars  drawn  by  horses  to  the  edge^of 
the  dock,  and  discharged  through  a 
spout  into  the  ship,  the  upper  end 
tended  by  the  warehousemen  and  the 
lower  by  the  crew,  although  each  car 
was  tallied  by  an  officer  of  the  ship,  in 
the  elevator,  held,  that  there  was  no 
delivery  to  the  shipmaster  of  any 
wheat  which  failed  to'  pass  over  the 
rail  of  the  ship.  Glass  v.  Goldsmith, 
22  Wis.  488. 

6.  Rochereau  v.  Hausa,  14  La.  Ann. 

433. 

6.  Bulkley  v.  Naumkeag  Steam  Cot- 
ton Co.,  24  How.  (U.  S.)  386;  and  see 
The  City  of  Alexandria,  28  Fed.  Rep. 
202. 
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commences  when  the  goods  are  delivered  to  the  lightermen,  and 
in  the  second  when  the  goods  are  received  on  board  by  the  master 
or  any  person  authorized  to  receive  them.  The  lightermen  are 
answerable  only  to  those  who  employ  them.  Their  responsibil- 
ity ceases  as  a  general  rule  when  the  cargo  is  properly  placed  on 
the  slings  and  hooked  to  the  tackle.^ 

4.  Bill  of  Lading. — See  Bill  of  Lading,  vol  2.  pp.  223-244. 

6.  Delivery  of  Goods  by  the  Teasel. — The  manner  of  delivering 
goods  and  the  period  at  which  the  responsibility  of  the  master 
and  owners  will  cease,  depend  upon  the  custom  of  particular 
places  and  the  usages  of  particular  trades.*  The  general  rule  is 
that  the  goods  must  be  delivered  at  the  wharf  to  some  person 
authorized  to  receive  them,  or  due  previous  notice  given  to  the 
consignee  of  the  time  and  place  of  delivery.*     If  the  consignee 


Where,  pursuant  to  a  contract  for 
affreightment,  the  master  of  the  ship 
had  taken  part  of  the  cargo  into  his 
custody  at  Mobile  and  conveyed  it  a 
distance  of  ^veral  miles  in  a  steam 
lighter  to  his  ship,  but  it  was  destroyed 
by  the  bursting  of  the  boiler  while 
alongside  and  before  it  was  taken  on 
board,  held,  that  the  owner  of  the 
goods  was  entitled  to  recover  for  the 
damage  sustained  and  had  a  lien  there- 
for upon  the  ship.  The  Edwin,  i 
Sprague  (U.  S.)  477. 

1.  The  Cordillera,  5  Blatchf.  (U.  S.) 
518. 

a.  The  Port  Adelaide,  38  Fed.  Rep. 
753;  Abb.  on  Shipp.  378;  3  Kent's 
Com.  215;  Warden  V.  Mourillyam,  2 
Esp*  693 ;.  Sleade  v.  Payne,  14  La.  Ann. 

457- 

8.  Bonanno  Xf.  The  Boskenna  Bay, 
36  Fed.  Rep.  697 ;  The  Nail  City,  22 
Fed.  Rep.  537;  Chickering  v.  Fowler, 
4  Pick.  (Mass.)  371;  Clark  v.  Masters, 
1  Bosw.  (N.  Y.)  177;  Hyde  t;.  Trent, 
etc.,  Nav.  Co.,  5  T.  R.  389;  Sleade  v. 
Payne,  14  La.  Ann.  457;  Golden  v. 
Manning,  3  Wils.  429;  Labar  v.  Taber, 
35  Barb.  (N.  Y.)  305;  Stone  v.  Rice, 
58  Ala.  95;  The  E.  M.  Wright,  i 
Mackey  (D.  C.)  24;  The  Mary  Wash- 
ington, Chase  Dec.  (U.  S.)  125. 

Notice  must  be  given  of  the  arrival 
of  the  goods.  The  Nail  City,  22  Fed. 
Rep.  537 ;  Salmon  Falls  Mfg.  Co.  v. 
The  Tangier,  i-Cliff.  (U.  S.)  401 ;  Os- 
trander  v.  Brown,  15  Johns.  (N.  Y.) 
39;  The  Peytona,  i  Ware  (U.  S.)  541 ; 
The  Ship  Middlesex,  21  L.  R.  14; 
Price  V.  Powell,  3  N.  Y.  322 ;  Gat- 
liffe  V.  Bourne,  4  Bing.  N.  Cas.  314; 
35  E.  C  L.  364 ;  House  v,  Lexington, 
I  N.  Y.  Leg.  Obs.  4 ;  The  Grafton,  OIc. 
Adm.  46;  Gibson  v.  Culver,  17  Wend. 


(N.  Y.)  305;  31  Am.  Dec.  297;  Chick- 
ering V.  Fowler,  4  Pick.  (Mass,)  371 ; 
Merwin  v.  Butler,  17  Conn.  138;  The 
Ben  Adams,  2  Ben.  (U.  S.)  695;  Ken- 
nedy v.  Roman,  19  La.  Ann.  519; 
Segura  v.  Reed,  3  La.  Ann.  395 ;  Hurk- 
ness  V.  Church,  10  La.  Ann.  64 ;  Cope 
r.  Cordova,  i  Rawle  (Pa.)  203. 

Notice  in  the  ^  newspapers  of  the 
time  or  place  of  landing  goods  from  a 
vessel,  is  not  such  a  notice  as  places 
goods  at  the  risk  of  the  consignee, 
unless  knowledge  of  that  notice  be 
brought  home  to  him.  Kohn  v.  Pack- 
ard, 3  La.  224;  Caruana  v,  British, 
etc.,  Steam  Packet  Co.,  6  Ben.  (U.  S.) 

517- 

Where  goods  were  put  on  board  the 
vessel  of  the  defendant  to  be  carried 
to  Albany,  and  on  arriving  there, 
were,  by  the  defendant's  direction,  put 
on  the  wharf — held  that  this  was  not  a 
delivery  to  the  consignee,  although 
the  goods  were  taken  away  (without 
the  direction  of  the  consignee)  by  a 
carter  usually  employed  to  transport 
his  goods,  and  the  greater  part  actu- 
ally received  by  the  consignee ;  and 
that  the  defendant  was  liable  for  the 
goods  not  actually  delivered.  Os- 
trander  v.  Brown,  15  Johns.  (N.  Y.)  39. 

A  delivery  of  a  cargo  on  the  wharf 
in  New  York,  with  notice  to  the  own- 
ers of  the  time  and  place  of  unlading, 
places  the  goods  at  their  risk,  and  dis- 
charges the  ship  from  liability.  The 
Grafton,  Olc.  Adm.  43. 

DellTery  Into  CuatomlionBe. — The 
shipowners  agreed  to  deliver  the  cargo 
at  the  ship»s  tackles  at  Rio.  Held, 
that  a  delivery  into  the  customhouse 
there  under  the  order  of  the  officers, 
and  the  payment  of  duties  by  the  con- 
signees, was  not  enough;   that  the  bill 
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is  not  ready  to  receive  them  and  the  carrier's  vessel  is  destroyed 
while  waiting  for  an  opportunity  to  discharge  her  cargo,*  or  if 
the  consignee  is  unable  to  receive  them  by  reason  of  the  action 
or  prohibition  of  the  government,  the  shipowner  is  entitled  to 
freight.*  But  if  the  ship  is  obliged  by  perils  of  the  sea  to  put 
back  to  her  port  of  departure  and  it  is  there  found  that  the  cargo 
has  been  rendered  worthless,*  or  if  the  ship  is  prevented  from 
arriving  at  its  place  of  destination  by  blockade  or  any  similar 


of  lading  contemplated  a  delivery  into 
the  power  and  possession  of  the  con- 
signeeSf  and  therefore  that  th^  ship  was 
responsible  for  a  seizure  by  the  Brazil- 
ian customhouse  officers  by  reason  of 
the  imperfect  manifest  made  by  the 
master,it  appearing  that  the  error  aro^e 
from  the  inattention  of  the  master 
\  who  was  informed  of  the  law  by  the 
officers.  Howland  v.  Greenway,  22 
How.  (U.  S.)49i- 

Leaving  goods  on  the  wharf,  al- 
though according  to  the  usual  course 
of  business  and  in  a  part  of  the  wharf 
appropriated  to  goods  awaiting  in- 
spection by  the  customhouse  officers 
and  suitably  fenced'  and  protected — 
held,  no  sufficient  delivery  to  the  con- 
signees. The  Ville  de  Paris,  3  Ben. 
(U.  S.)  276. 

DollTory  to  Wharf-niMter. — Though* 
a  wharf-boat  is  the  customary  place 
for  discharging  a  cargo,  yet  a  delivery 
to  the  wharf-master  is  not  a  delivery 
to  the  consignee,  unless  there  is  a 
special  authority  in  the  former,  or  a 
ratification  of  his  receipt  of  the  goods, 
express  or  implied.  Nor  can  a  local 
custom,  which  would  substitute  an- 
other contract  for  that  of  the  bill  of 
lading,  and  make  the  wharf-master 
consignee  of  all  freight  landed  at  the 
port,  overrule  the  law  nor  be  heeded. 
Harkness  v.  Church,  xo  La.  Ann.  64. 

DeliTery  to  Agent  of  Consignee. — If 
the  consignee  sends  a  person  to  take 
care  of  the  goods  at  his  own  expense, 
and  he  neglects  to  do  so,  the  master 
is  not  responsible  for  any  damage 
arising  from  sending  them  on  shore. 
Rice  f.  Clendining,  3  Johns.  Cas.  (N. 
Y.)  183. 

When  Notice  Not  NecesBary.— Where 
the  contract  in  terms  or  as  affected  by 
the  usage  of  trade,  is  to  deliver  the 
goods  at  the  wharf,  notice  to  the  con- 
signee of  their  arrival  is  not  necessary. 
Ely  V,  New  Haven  S.  Co.,  53  Barb. 
(N.  Y.)  207;  The  Boskenna  Bay,  40 
Fed.  Rep.  91. 

Where  a  bill  of  lading  provides  that 


the  consignee  is  bound  to  be  ready  to 
receive  his  goods  on  ship's  readiness 
to  discharge,  otherwise  that  they  may 
be  landed  without  notice,  and  at  his 
risk,  after  they  leave  the  deck  of  the 
ship,  and  the  consignee  is  not  ready 
to  receive  on  ship's  readiness  to  dis- 
charge, the  ship  may  land  the  goods, 
without  notice ;  and  if  landed  in  suit- 
able weather,  with  opportunity  to  re- 
move them  without  injury,  the  vessel 
is  absolved  from  all  further  liabilitj. 
The  Surrey,  40  Fed.  Rep.  90,  reversing 
26  Fed.  Rep.  791. 

1.  Clendaniel  v.  Tuckerman,  17  Barb. 
(N.  Y.)  184. 

A  canal  boat  being  bound  to  deliTer 
a  cargo  '* alongside"  a  certain  pier, 
sank  at  the  pier  after  the  consignee 
had  been  notified  to  remove  the  coal, 
but  before  he  had  had  a  reasonable 
time  within  which  to  remove  it.  Htli^ 
that  no  freight  was  earned.  McKee 
f.  Hecksher,  10  Daly  (N.  Y.)  393. 

2.  Morgan  v.  Ins.  Co.  of  North 
America,  4  Dall.  (U.  S.)  455;  Brad- 
street  V,  Heron,  Abb.  Adm.  209. 

Yeeeele  Quarantined. — Where  a  ves- 
sel, on  her  arrival  in  port,  is  ordered 
to  perform  quarantine,  and  the  cargo 
is  landed  and  stored  at  the  quarantine 
grounds,  the  shipper  or  consignee  of 
the  goods  is  bound  to  pay  the  expense 
of  landing  and  storing.  Rice  v,  Clen- 
dining, 3  Johns.  Cas.  (N.  Y.)  183. 

3.  Lord  V.  Neptune  Ins.  Co^  10 
Gray  (Mass.)  109;  Richardson  r. 
Young,  38  Pa.  St.  169. 

A  shipped  goods  on  board  a  vessel, 
the  captain  undertaking,  by  the  bill  of 
lading  (the  dangers  of  the  sea  only  ex- 
cepted), to  deliver  them  at  a  desig- 
nated place,  for  which  freight  was  to 
be  paid  at  stipulated  prices.  The  ves- 
sel, having  received  damage  from  a 
gale,  put  into  a  port  short  of  the  port 
of  destination,  where,  upon  examina- 
tion, it  was  found  that  a  portion  of  the 
goods  were  damaged,  which  were  then 
sold  for  the  benefit  of  the  owners.  In 
an  action  by  the  captain  against  the 
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cause,  no  claim  for  freight  can  be  maintained  by  the  shipowner 
against  the  shipper.*  The  owner  or  his  agent  may,  however, 
waive  a  completion  or  a  further  prosecution  of  the  voyage  by 
accepting  the  goods  at  any  other  port  than  that  from  which  they 
were  shipped.*  If  the  owner  is  forced  to  pay  damages  for  goods 
lost  by  stress  of  weather,  it  is  the  same  as  if  they  had  been  deliv- 
ered, and  he  is  entitled  to  a  recovery  of  his  freight.*  If,  after 
notice  of  the  arrival  of  the  goods,  the  consignee  refuses  to  receive 
them,  it  is  the  duty  of  the  carrier  to  take  care  of  them  for  the 
owner.*  If  the  carrier,  upon  due  and  diligent  inquiry,  is  unable  to 
find  any  consignee,  or  person  representing  the  owner,  to  whom 
he  can  deliver  the  goods  or  give  notice  of  their  arrival,  he  is  not 
obliged  to  take  thetn  again  on  board  his  vessel  or  retain  them  in 


shipper,  to  recover  the  balance  due  for 
freight,  held  that  it  could  not  be  re- 
covered, the  goods  not  having  been 
delivered  at  their  port  of  destination. 
Halwerson  v.  Cole,  i  Spears  (S.  Car.) 
321 ;  40  Am.  Dec.  603. 

Where  a  vessel  puts  in  at  an  inter- 
mediate port  in  distress,  and  it  is  there 
found  that  a  portion  of  the  cargo  has 
been  rendered  worthless  bj  perils  of 
the  sea,  while  the  residue  is  not  of  suf- 
ficient value  to  warrant  continuing  the 
voyage,  and  such  portion  is  therefore 
sold  by  the  master,  and  the  vojrage 
broken  up,  no  claim  for  freight,  either 
in  full  or  pro  rata^  or  upon  a  quantum 
meruit^  can  be  maintained  by  the  ship- 
owner against  the  shipper.  The  Ann 
D.  Richardson,  Abb.  Adm.  499. 

Where  hogsheads  of  sugar  were 
shipped,  and,  during  the  voyage,  the 
ship  leaked,  owing  to  tempestuous 
weather,  and  the  sugar  was  washed  out 
of'  some  of  the  hogsheads,  which  ar- 
rived empty,  held  that  no  freight  w^as 
due  on  the  empty  casks.  Frith  v.  Bar- 
ker, 2  Johns.  (N.  Y.)  327. 

1.  Stoughton  V.  Rapallo,  3  S.  &  R. 
(Pa.)  559;  Palmer  v.  Lorillard,  16 
tohns.  (N.  Y.)  348;  Richardson  v. 
Maine  Ins.  Co^  6  Mass.  102 ;  4  Am. 
Dec.  92 ;  Baylies  v,  Fettyplace,  7  Mass. 
325  ;  Burrell  t'.  Cleeman,  17  Johns.  (N. 
Y.)  72;  Lorillard  v.  Palmer,  15  Johns. 
(N.  Y.)  14;  Scott  V,  Libby,  2  Johns. 
(N.  Y.)  336;  3  Am.  Dec.  431 ;  Hadley 
V.  Clarke,  8  T.  R.  259;  Tirrell  v.  Gage, 
4  Allen  (Mass.)  245 ;  Ogden  r.  Barker, 
18  Johns.  (N.  Y.)  87;  Portland  Bank 
V,  Stubbs,  6  Mass.  422;   4  Am.  Dec. 

151. 

Where  a  vessel  has  been  captured 
on  her  voyage,  and  condemned  at  an 
intermediate  port,  and  a  part  of  the 
cargo  has  been  restored  and  sold  at 


the  same  port,  no  freight  is.  due  for 
the  part  so  restored.  Sampayo  v, 
Salter,  i  Mason  (U.  S.)  43. 

A  merchantman  having  letters  of 
marque,  and  having  taken  goods  on 
freight,  may  chase  an  enemy  in  sight, 
but  cannot  cruise  out  of  her  course  to 
look  for  one.  If,  therefore,  she  is  in- 
jured in  an  action  with  an  enemy  in 
sight  whom  she  chased,  by  which  she 
is  forced  into  a  port  different  from 
that  of  her  destination,  she  is  entitled 
to  freight.  But  if  the  goods  are  not 
afterwards  sent  to  the  port  of  delivery, 
she  is  entitled  only  to  freight  fro  rata 
itinerisy  unless  prevented  from  send- 
ing them  by  the  freighter.  Hooe  v. 
Mason y  i  Wash.  (Va.)  207. 

2.  Hurtin  v.  Union  Ins.  Co.,  i  Wash. 
(U.  S.)  53;  The  Nathaniel  Hooper,  3 
Sumn.  (U.  S.)  542;  Bork  v,  Norton,  2 
McLean  (U.  S.)  422;  Brown  v,  Ral- 
ston, 4  Rand.  (Va.)  504;  Jordan  v. 
Warren  Ins.  Co.,  i  Story  (U.  S.)  342; 
Pawson  r.  Donnell,  i  Gill  &  J.  (Md.) 
1;  19  Am.  Dec.  213. 

Where  goods  have  been  delivered  at 
the  request  of  the  shipper  at  some  point 
short  of  that  mentioned  in  the  bill  of 
lading,  he  is  liable  for  the  freight  on 
them.  Ellis  v.  Willard,  9  N.  Y.  529. 
If  a  vessel  is  damaged  during  the  voy- 
age, and  puts  into  a  port  of  distress, 
and  is  capable  of  being  repaired  so  as  to 
complete  the  voyage,  the  shipper  has  no 
right  to  intervene  and  demand  the 
goods  at  such  intermediate  port,  with- 
out paying  the  full  freight  for  the  voy- 
age. Merchants'  Mut.  Ins.  Co.  v. 
Butler,  20  Md.  41. 

3.  Hammond  v,  M'Clures,  i  Bay  (S. 
Car.)  loi. 

4.  The  Captain  John,  33  Fed.  Rep. 
927;  C  bickering  v.  Fowler,  4  Pick, 
(Mass.)  371;    Ostrander  v.  Brown,  15 
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his  own  possession  and  at  his  own  risk  and  charge  for  an  unlim- 
ited period.  But  he  may,  after  a  reasonable  time  has  expired, 
stor6  the  goods  for  the  owner  with  some  suitable  and  responsi- 
ble  warehouseman  and  thereby  discharge  himself  from  further 
liability.* 

When  the  bill  of  lading  is  silent  as  to  the  place  and  mode  of 
delivery  intended,  the  consignees  of  goods  have  a  right  to  expect 
a  delivery  according  to  the  established  custom  and  usage  of  the 
port,  and  in  that  part  of  the  port  customarily  used  for  the  dis- 
charge of  such  goods,  and  the  vessel  is  bound  and  has  a  right  to 
make  delivery  accordingly.*  If  she  goes  elsewhere,  she  must 
make  good  the  additional  expense  thereby  caused  to  the  con- 
signees.' But  the  customary  discharge  of  goods  by  a  carrier  at 
its  own  wharf,  however,  imports  no  obligation  to  discharge  there 


Johns.  (N.  Y.)  39;  Arthur  v.  The 
Cassius,  2  Story  (U.  S.)  81;  Steamboat 
Keystone  v,  Moies,  aS  Mo.  343;  Ala- 
bama, etc.,  R.  v.  Kidd,  35  Ala.  209; 
Crawford  v,  Clark,  15  111.  561. 

A  cargo  of  com  was  unloaded  as 
soon  as  practicable  at  the  only  elevator 
in  the  port,  the  delay  resulting  from 
the  vessel  having  to  wait  her  turn. 
There  was  no  stipulation  in  the  charter- 
party  that  the  unloading  should  be 
effected  with  quick  dispatch,  nor  in  any 
designated  time.  Held,  that  the  owner 
must  be  presumed  to  have  been  aware 
of  the  custom  of  the  port,  and  that  no 
demurrage  was  recoverable.  Finnej'  r. 
Grand  Trunk  R.  Co.,  14  Fed.  Rep. 
171. 

So  also  where  the  goods  wefe  de- 
stroyed on  the  pier '  by  fire,  without 
negligence  on  the  part  of  the  ship- 
owners, and  after  the  goods  should  have 
been  removed.  De  Grau  v,  Wilson,  17 
Fed.  Rep.  698;  Strauss  v.  Wilson,  17 
Fed.  Rep.  701. 

1.  Hamilton  t;.  Nickerson,  xi  Allen 
(Mass.)  308;  Fisk  v.  Newton,  i  Den. 
(N.  Y.)  45;  43  Am.  Dec. 649;  Thomson 
V,  Liverpool,  etc..  Steam  Co.,  44  N.  Y. 
Super.  Ct.  407. 

If  a  consignee  refuses  to  receive  the 
goods,  the  carrier  may  deposit  them  at 
the  place  of  delivery  with  a  warehouse- 
man with  directions  to  deliver  to  the 
owner  on  payment  of  charges.  The 
Eddy,  5  Wall.  (U.  S.)  495;  The  Defi- 
ance, 6  Ben.  (U.  S.)  162;  The  Santee,  7 
Blitchf.  (U.  S.)  186;  Richardson  v, 
Goddard,  23  How.  (U.  S.)  28;  BritUn 
V.  Barnaby,  21  How.  (U.  S.)  527  ; 
Hyde  v.  Trent,  etc.,  Nav.  Co.,  5  T.  R. 


inhere  the  master,  by  his  agreement 
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with  the  shipper,  was  to  deliver  the 
cargo  at  a  certain  port  but,  upon  his 
arriving  there,  the  consignee  refused  to 
receive — ^held,  that  the  cargo  not  being 
of  a  perishable  nature,  the  master  was 
bound  to  land  it  at  the  port  and  store  it 
for  the  benefit  of  the  shippers,  and 
could  not  carry  it  to  another  port,  nor 
sell  it,  although  it  could  not  be  sold  at 
t^e  original  port  of  delivery.  Arthur  r. 
The  Cassius,  2  Story  (U.  S.)  81. 

In  England^  the  practice  is  to  send 
such  goods  as  are  not  required  to  be 
landed  at  any  particular  dock,  to  a  pub- 
lic wharf  and  order  the  wharfinger  not  to 
part  with  them  until  the  freight  and 
other  charges  are  paid.  Abb.  on  Shipp. 

378. 

2.  The  Port  Adelaide,  38  Fed.  Rep. 
753;  Devato  v,  823  Barrels  of  Plum- 
bago, 20  Fed.  Rep.  516;  Irzo  v.  Per- 
kins, 10  Fed.  Rep.  779. 

The  usage  as  to  the  delivery  of  sim- 
ilar cargoes  at  the  port  of  discbarge 
rverns  the  delivery.  Higgins  r.  U. 
Mail  S.  S.  Co.,  3  Blatchf.  (U.  S.) 
282. 

3.  See  The  Cervin,  17  Fed.  Rep.  462. 
A  vessel  arrived  w^ith  a  cargo  of  tea,  to 
be  delivered  to  numerous  consignees, 
at  the  "  port  of  New  York."  It  had 
long  been  the  custom  to  deliver  teas 
on  the  New  York  side  between  piers 
16  and  47,  East  River.  The  vessel 
might  have  obtained  a  berth  at  pier  47 
on  the  following  day.  For  her  con- 
venience and  on  promise  of  indemnity 
by  warehousemen  in  Brooklyn,  she 
discharged  her  cargo  in  Brooklyn, 
against  the  protest  of  many  consignees. 
Held^  that  the  latter  should  recover 
their  extra  expense  of  cartage,  freight- 
age, etc.,  from  Brooklyn  to  New  York. 
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if  the  dock  is  full  or  there  be  other  good  reason  to  discharge 
elsewhere.* 

The  wharf  on  which  the  goods  are  delivered  must  be  fit  and 
safe  for  the  deposit  of  them,  and  they  must  be  discharged  with  all 
proper  care  and  skill.'  If  the  cargo  is  not  safely  unladen  in  a 
safe  and  proper  place,  the  vessel  is  liable  for  damage  which  may 
be  sustained  by  reason  of  the  insufficiency  of  the  wharf.*  Where 
the  consignee  is  authorized  to  select  a  wharf,  and  one  is  selected 
by  his  agent,  the  ship  is  not  answerable  for  a  loss  caused  by  its 
breaking  down,  unless  the  loss  arises  from  some  unreasonable  or 
improper  use  of  the  wharf.*  If  the  cargo  consists  of  a  number 
of  consignments,  it  must  be  put  upon  the  wharf  in  such  a  way  as 
to  render,  as  far  as  possible,  the  different  consignments  accessible 
to  their  respective  owners.*  And  if  by  the  negligence  of  the 
captain  the  goods  are  confused  so  that  an  excess  is  delivered  to 
one  consignee  at  the  expense  of  another,  the  ship  is  liable.®  So 
where  the  bill  of  lading  does  not  specify  any  time  for  the  deliv- 
ery of  the  goods  at  the  port  of  destination,  the  delivery  must  be 
made  within  a  reasonable  time  and  with  reasonable  expedition.'' 
The  consignees  are  entitled  to  a  reasonable  opportunity  to  ascer- 
tain whether  goods  delivered  to  them  correspond  in  quantity  and 
condition  with  the  description  given  in  the  shipping  documents, 
and  the  liability  of  the  master  and  owner  remains  undischarged 
during  such  period.®  The  owner  of  the  vessel  takes  the  risk  of 
working  weather  during  the  time  required  for  the  unlading  of  the 
cargo.®  The  consignee  takes  the  risk  of  roads 'and  means  of 
transportation  from  the  dock,  and  is  bound  to  take  the  cargo  as 
delivered  to  him  at  the  vessel's  side  and  to  remove  it  as  fast  as 
the  vessel  can  be  reasonably  discharged.*^  The  cargo  must  be 
discharged  at  a  suitable  time.  A  discharge  at  a  time  when,  for 
want  of  notice,  the  goods  cannot  be  removed  by  the  consignee 
before  they  would  be  destroyed  by  frost,  is  not  a  discharge  at  a 
suitable  time.**  A  holiday  will  not,  however,  interfere  with  the 
continuation  or  completion  of  the  discharge  of  cargo,  where  the 

The    Port    Adelaide,    38    Fed.    Rep.  8.  Bradstreet  v.  Heron,  Abb.  Adm. 

753-  209. 

1.  Arnold  v.  National  S.  S.  Co.,  29  9.  Sprague  v.  West,  Abb.  Adm.  548. 

Fed.  Rep.  184.  10.  Sprague  v.  West,  Abb.  Adm.  548 ; 

a.  Vose  V.  Allen,  3  Blatchf.   (U.  S.)  The  Alesia,  35  Fed.  Rep.  531. 

289.  11.  The  Surrej,  26  Fed.  Rep.  792. 

3.  Kennedy  V.  Dodge,  i  Ben.  (U.  S.)  Where  the  work  of  unlading  a  ves- 
311.  sel  was  not  completed  until  one  o'clock, 

4.  Young  V,  Lehmann,  27  Fed.  Rep.  which  was  the  usual  hour  for 
383.  dinner  of  the  truckmen   engaged  in 

5.  The  Huntress,  2  Davies  (U.  S.)  82.  receiving  the  goods,  and  at  two  o'clock 
See  The  Pietro  G.,  38   Fed.  Rep.  148.  an    accidental    fire    consumed    them, 

6.  The  Nora,  14  Fed.  Rep.  429.  held,  that  the  unlading  was  not  at  an 

7.  Bennett  v.  Bryam,  38. Miss.  17;  improper  time,  so  as  to  make  the  ship 
75  Am.  Dec.  90;  Barstow  v.  Murison,  liable  for  the  loss  of  the  goods.  Sal- 
14  La.  Ann.  334;  Williamson  z^.  Dol-  mon  Falls  Mfg.  Co.  v.  Tangier,  z 
sen,  15  La.  Ann.  94.  Cliff.  (U.  S.)  396. 
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work  was  commenced  prior  to  the  occurrence  of  that  day  and 
there  is  no  statute  or  general  usage  to  the  contrary.* 

6.  Forwarding  by  Other  Carriers. — When  a  cargo  is  once  shipped 
on  board,  the  carrier  has  a  right  to  carry  it  to  its  destination.* 
The  shipper  cannot  intervene  and  demand  the  goods  at  any  inter* 
mediate  port  without  paying  the  full  freight  for  the  voyage,  even 
though  circumstances  may  occur  which  will  cause  great  delay  and 
perhaps  great  diminution  of  value.*  But  the  carrier  must,  how- 
ever, transship  goods  in  cases  of  necessity.*  Where  no  damage  to 
the  cargo  is  to  be  reasonably  apprehended  from  remaining  on  board 
during  the  probable  delay  of  a  few  days,  the  vessel  is  not  required 
to  transship.*  When  a  vessel  is  driven  into  port  for  repairs,  the 
books  are  not  veiy  definite  as  to  th^  time  allowable  to  the  mas- 
ter to  repair  and  go  on  with  the  voyage.*  But  if  the  ship  is 
capable  of  being  repaired  in  a  reasonable  tinrie,  the  owner  ought 
to  repair  her,  and  continue  his  voyage,  so  as  to  claim  his  freight.^ 
If  it  is  a  perishable  cargo  which  may  be  a  total  loss  by  reason  of 
the  delay,  it  has  been  held  to  be  the  imperative  duty  of  the 
master  to  forward  the  cargo  in  another  vessel.®  Where  there  is 
no  necessity  for  transshipping  goods,  the  carrier  is  liable  for  all 
loss.® 


1.  Picrson  v,  Richardson,  i  Cliff. 
(U.  S.)  183;  Richardson  v,  Goddard, 
33  How.  (U.S.)  28. 

8.  See  McGaw  v.  Ocean  Ins.  Co.,  23 
Pick.  (Mass.)  405;  Lord  v.  Neptune 
Ins.  Co.,  10  Gray  (Mass.)  109;  Clem- 
son  V.Davidson,  5  B|nn.  (Pa.)  392; 
Tindal  v.  Taylor,  4  E.  &  B.  219;  82  E. 
C.  L.  218;  20  Eng.  L.  &  Eq.  210. 
.  3.  Merchants  Mut.  Ins.  Co.  r.  But- 
ler, 20  Md.  41. 

4.  Cox  V.  Foscue,  i  Ala.  Sel.  Cas. 
419;  37  Ala.  505;  79  Am.  Dec.  69; 
Hugg  V,  Baltimore,  etc.,  Smelting, 
etc.,  Co.,  35  Md.  414;  6  Am.  Rep.  425; 
Mina  v.  H.  V.  Florio  S.  S.  Co.,  23  Fed. 
Rep.  915. 

The  grounding  of  a  steamboat  on  a 
river  whence  she  could  have  been  re- 
moved by  temporarily  landing  a  part 
of  her  cargo,  is  not  such  a  case  of  ne- 
cessity as  will  justify  a  transshipment. 
Cox  V.  Foscue,  i  Ala.  Sel.  Cas.  419; 
37  Ala.  5oq;  79  Am.  Dec.  69. 

6.  The   Bohemia,   38  Fed.  Rep.  756. 

6.  Clark  v,  Massachusetts,  etc.,  Ins. 
Co.,  2  Pick.  (Mass.)  104;  13  Am.  Dec. 
400.  See  Naylor  v.  Baltzell,  Taney's 
Dec.  (U.S.)  55. 

What  would  be  a  reasonable  time 
for  the  merchant  to  wait  for  repairs 
cannot  be  defined  and  must  be  gov- 
erned by  the  facts  applicable  to  the 
place  and  time,  and  to  the  nature  and 


condition    of    the   cargo.    Adams  r. 
H aught,  14  Tex.  243. 

7.  Griswold  v.  New  York  Ins.  Co, 
3  Johns.  (N.  Y.)  321 ;  3  Am.  Dec.  490. 

8.  Rogers  v,  Murray,  3  Bosw.  (N. 
Y.)  357;  Scarlet/.  Scovell,  4  Johns. 
Ch.  (N.  Y.)  218;  Schieflfelin  v.  New 
York  Ins.  Co.,  9  Johns.  (N.  Y.) 
21 ;  Saltus  T'.  Ocean  Ins.  Co.,  12 
Johns.  (N.  Y.)  107;  7  Am.  Dec 
290;  Treadwell  v.  Union  Ins.  Co^ 
6  Cow.  (N.  Y.)  270;  Adams  v.  Haught, 
14  Tex.  243 ;  Bryant  if.  Commonwealth 
Ins.  Co.,  6  Pick.  (Mass.)  130;  Hugg  r. 
Augusta  Ins.,  etc.,  Co.,  7  How.  (U.S.) 
595.  See  Lemont  v.  Lord,  52  Me. 
365 ;  Thwing  v,  Washington  Ins.  Co^ 
10  Gray  (Mass.)  4^3. 

The  steamship  M  put  into  Halifax 
in  distress,  where  she  was  detained  for 
repairs  from  October  until  February. 
The  consignee  of  glycerine  on  board 
of  her,  hearing  of  her  probable  deten- 
tion, demanded  delivery  of  the  glycer- 
ine at  Halifax,  offering  to  pay  full 
freight  under  the  bill  of  lading,  with 
all  incidental  expenses,  and  to  sign  a 
general  average  bond.  This  was  re- 
fused, and  on  delivery  of  the  cargo  in 
New  York  the  glycerine  Mras  found 
damaged.  Heid,  that  the  vessel  was 
liable.    The  Martha,  35  Fed.  Rep.  313. 

9.  Cox  V.  Foscue,  i  Ala.  Sel.  Cts. 
419;  37  Ala.  505;   79  Am.  Dec  69; 
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The  master  of  ^a  ship  driven  into  an  intermediate  port  by  stress 
of  weather  should  take  a  bill  of  lading  of  the  goods  transferred 
to  another  vessel,  for  their  delivery  to  the  original  consignee.' 
The  owner  of  the  cargo  will  be  liable  for  any  increased  freight 
arising  from  the  hire  of  another  vessel.*  But  he  cannot  be  held 
answerable  both  for  the  whole  freight  originally  contracted  for 
and  the  freight  paid  on  the  transshipped  goods.*  If  the  master 
refuses  to  hire  another  vessel  or  refuses  to  forward  the  goods,  the 
shipper  is  entitled  to  receive  them  without  making  any  payment 
of  freight.* 

7.  Transshipment  of  Goods. — Where  goods  are  shipped  on  one  line 
to  be  transferred  to  another,  the  owner  is  chargeable  with  the 
responsibility  of  a  common  carrier  for  goods  transshipped.*  He 
does  not  lessen  his  liability  by  reshipping,  but  is  responsible  for 
the  delivery  of  the  goods  unless  they  are  lost  or  so  injured  as  to 
prevent  their  delivery  by  unavoidable  accidents.® 

8.  Liability  for  Loos  or  Injury  to  Goods. — Vessels  are  liable 
for  the  safe  custody,  due  transport,  and  right  delivery  of 
the  goods  or  merchandise  which  they  receive  and  undertake 
to   transport.''      If  the  goods  are  stolen,®  or   lost   during  the 


Trott  r.  Wood,  i  Gall.  (U.  S.)  443. 
See  The  Gold  Hunter,  B.  &  H.  Adm. 
300. 

If  the  owner  of  a  vessel,  who  re- 
ceives goods  for  transportation,  trans- 
ships them  without  necessity,  he  is 
answerable  for  a  loss  of  them  by  cap- 
ture by  public  enemies.  Trott  v. 
Wood,  I  Gall.  (U.  S.)443. 

1.  Everett  v.  Saltus,  15  Wend.  (N. 
Y.)  474;  20  Wend.  (N.-Y.)  267. 

2.  Hugg  V,  Augusta  Ins.,  etc.,  Co.,  7 
How.  (U.  S.)  595.  See  Rosetto  v, 
Gurnej',  11  C.  B.  176;  73  E.  C.  L.  176; 
7  Eng.  L.  &  Eq.461;  Shipton  v,  Thorn- 
ton, 9  A.  &  E.  314;  36  E.  C.  L.  150; 
Munford  v.  Commercial  Ins.  Co.,*  5 
Johns.  (N.  Y.)  262;  Searle  v.  Scovell,  4 
Johns.  Ch.  (N.  Y.)  218;  American  Ins. 
Co.  V.  Center,  4  Wend.  (N.  Y.)  45; 
Lemont  v.  Lord,  52  Me.  365;  Thwing 
V,  Washington  Ins*. Co.,  10 Gray  (Mass.) 

443- 

The  shipper  cannot  recover,  as  dam- 
ages, the  premium  paid  by  him  for 
insurance  upon  the  goods,  while  the 
vessel  was  lying  in  a  port  to  which  she 
was  driven  for  repairs,  by  reason  of  her 
unseaworthiness.  The  carrier  in  such  a 
case  becomes  the  insurer.  Murrell  v. 
Dixey,  14  La.  Ann.  298. 

8.  Hugg  V.  Baltimore,  etc..  Smelting, 
etc.,   Co.,  35   Md.  414;    6  Am.  Rep. 

425- 

4.  Adams  v,  Haught,  14  Tex.  243; 
Portland  Bank  r.  Stubbs,  6  Mass.  422 ; 


4  Am.  Dec.  151.  See  Welch  v.  Hicks, 
6  Cow.  (N.  Y.)  504;  16  Am.  Dec.  443; 
Hunter  v.  Prinesep,  10  East  378. 

6.  The  Gold  Hunter,  B.  &  H.  Adm. 
300. 

6.  Dunseth  v.  Wade,  3  111.  285. 

The  privilege  of  reshipping  reserved 
in  a  bill  of  lading  does  not  discharge 
the  boat  from  any  liability  not  excepted 
in  the  contract,  and  though  the  right  is 
secured  of  transshipping  on  another 
boat,  the  liability  conftnues  until  the 
goods  are  safely  delivered  at  the  port  of 
destination,  if  under  like  circumstances 
the  carrier  would  be  liable  had  the  loss 
occurred  on  his  own  boat.  Carr  v. 
The  Michigan,  27  Mo.  196;  72  Am. 
Dec.  257. 

7.  The  Commander  in  Chief,  i  Wall. 
(U.  S.)  43 ;  Letchford  V.  The  Golden 
Eagle,  17  La.  Ann.  9.  See  Richards  v, 
Gilbert,  5  Day  (Conn.)  415;  Costigan 
v.  Michael  Transp.  Co.,  33  Mo.  App. 
269. 

A  vessel  chartered  to  transport  a 
specific  cargo  only  is  not  a  common 
carrier,  and  hence  is  not  an  insurer  of 
the  safe  delivery  of  the  cargo,  and  can 
be  held  for  damages  to  cargo  only  on 
proof  of  negligence.  The  Dan,  40 
Fed.  Rep.  691. 

8.  Schieffelin  v,  Harvey,  6  Johns.  (N. 
Y.)  170;  5  Am.  Dec.  206;  The  Belfast 
V.  Boon,  41  Ala.  50;  Kemp  v.  Cough- 
try,  II  Johns.  (N.  Y.)  107. 

The  owner  of  a  vessel  as  well  as  the 
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voyage,*  or  damaged  by  reason  of  bad  stowage,*  by  the  unsea- 
worthiness  of  the  vessel,*  or  by  defects  in  her"  construction  and 

V,  McCartney,  31  Ala.  501;  Grerr. 
Mobile  Trade  Co.,  55  Ala.  387;  28  Am. 
Rep.  729. 

Goods  bought  in  Connecticut  aad  de- 
livered by  the  vendor  on  board  a  vessel 
at  New  York  to  be  carried  to  England, 
were  receipted  for,  the  receipt  sjScifj- 
ing  the  price  of  freight;  but  before 
bills  of  lading  were  executed,  and  be- 
fore the  ship  sailed,  she  was  burnt  with 
the  goods  on  board  without  any  actual 
negligence  on  the  defendants'  part. 
Heldf  that  they  were  liable  as  common 
carriers  for  the  loss  of  the  goods.  Lake- 
man    V,    Grinnell,    5    Bosw.   (N,  Y.) 

The  proprietor  of  a  steamboat  is 
liable  for  cotton  carried  by  him,  which 
is  destroyed  by  fire  on  board  his  boat, 
unless  he  can  show  a  well-known,  recog- 
nized and  established  usage  to  ex. 
empt  such  carriers  from  such  liabilitv, 
except  in  cases  where  a  higher  rate  of 
freight  is  paid,  or  unless  a  general  and 
well-understood  notice  to  that,  effect 
has  been  given  by  this  particular 
carrier,  so  as  to  constitute  a  part  of  the 
implied  contract;  and  even  in  those 
cases  the  carrier  should  be  held  to 
strict  proof  of  diligence  and  care. 
Singleton  v.  Hilliard,  i  Strobh.  (S. 
Car.)  203. 

LoM  by  Go  111  8  ions. — A  common 
carrier  by  water  is  not  liable  for  the 
loss  of  cargo  by  collision  at  sea.  The 
New  Jersey,  Olc.  Adm.  415. 

The  owners  of  a  steamboat,  being  a 
common  carrier,  are  liable  for  a  ship- 
ment on  board  of  her,  lost  by  means  of 
a  collision  with  another  vessel  at  sea, 
without  fault  imputable  to  either,  where 
there  was  no  express  stipulation  be- 
tween the  owners  of  the  steamboat  and 
the  owners  of  the  goods  exempting 
them  from  the  perils  of  the  sea.  Plaisted 
V.  Boston,  etc.,  Nav.  Co.,  27  Me.  132; 
46  Am.  Dec.  587. 

3.  See  infroy  this  title,  Imfrofer 
Stowage. 

3.  Smith  V,  The  Saugerties,  4^  Fed. 
Rep.  625 ;  Holland  v.  Seven  Hundred 
and  Twenty  Tons  of  Coal,  36  Fed.  Rep. 
787;  Bowring  t;.  Thebaud,  42  Fed. 
Rep.  794;  Bell  v.  Reed,  4  Binn.  (Pa.) 
127;  5  Am.  Dec.  398;  Backhouse  v, 
Sneed,  i  Murph.  (N.  Car.)  173.  See 
The  Thomas  Melville,  31  Fed.  Rep. 
486;  The  Rover,  33  Fed.  Rep.  ^15; 
Chadwick  v.  Dennison,  41  Fed.  Rep. 
58;  West  V.  The  Berlin,  3  Iowa  532; 


master  are  responsible  for  goods  which 
they  have  undertaken  to  carry  if  stolen 
or  embezzled  by  the  crew  or  any  per- 
son, though  there  is  no  fault  or  negli- 
gence imputed  to  them.  SchieflTelin 
V,  Harvey,  6  Johns.  (N.  Y.)  170;  5  Am. 
Dec.  206. 

Money  was  shipped  on  freight  which 
was  afterwards  delivered  up  to  prevent 
the  capture  or  burning  of  the  vessel 
and  cargo,  and  the  shipper  recovered 
against  the  vessel  and  owners.  Hun- 
ter V.  The  Hannah,  Bee  Adm.  154. 

A  box  of  jewelty  taken  in  charge  by 
the  master  of  a  vessel  engaged  chiefly 
in  carrying  naval  stores  between  a 
port  in  North  Carolina  and  the  city  of 
New  York  was  stolen  from  the  cabin 
where  it  was  locked  up  in  his  chest. 
The  box  was  not  included  in  the  bill  of 
lading  and  there  was  no  contract  as  to 
the  price  for  carrying  it  Held^  that 
he  was  only  liable  as  an  ordinary 
bailee  and  not  as  a  common  carrier; 
and  that  having  been  violently  robbed 
of  the  property  with  his  own  in  the 
night  time,  he  was  not  guilty  of  negli- 
gence and  not  liable  for  the  value  of  it. 
Pender  v,  Robbins,  6  Jones  (N.  Car.) 
207. 

A  box  marked  "  J  P,  Little  Falls," 
was  delivered,  at  New  York,  on  board 
a  towboat  plying  between  New  York 
and  Albany,  but  interested  in  no  boats 
west  of  Albany,  with  no  specific  direc- 
tions as  to  its  delivery.  The  towboat 
delivered  the  box  at  Albany  to  a  reg- 
ular canal  boat,  going  west.  On  board 
the  canal  boat,  the  box  was  opened 
and  robbed.  Heid,  that  the  liability 
of  the  towboat  as  a  carrier  ceased  at 
Albany,  on  delivery  to  the  canal  boat. 
At  Albany  it  became  a  forwarder. 
Van  Santvoord  t\  St.  John,  6  Hill 
(N.  Y.)  158. 

1.  Cox  V.  Peterson,  30  Ala.  608;  68 
Am.  Dec.  145 ;  Cogs  v.  Bonner,  i  Sm. 
L.  Cas.  (ed.1855)  283;  McClenaghan 
V.  Brock,  5  Rich.  (S.  Car.)  17;  Friend 
V.  Woods,*6Gratt.  (Va.)  189;  52  Am. 
Dec.  119;  New  Jersey  Steam,  etc.,  Co. 
V,  Merchants'  Bank,  6  How.  (U.  S.) 
344;  Bissel  V,  Terrell,  18  La.  Ann.  45 ; 
Porterfield  v.  Humphreys,  8  Humph. 
(Tenn.)  497. 

Loss  by  Plr«. — Carriers  of  vessels  are 
responsible  for  losses  resulting,  before 
delivery,  by  fire.  Cox  v,  Peterson,  30 
Ala.  6oi8;  08  Am.  Dec.  145;  Patton  v. 


McQarth,  Dudley  (S.  Car.)  159;  Hibler 
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repairs,  the  carriers  are  liable.*     They  are  liable  for  goods  that 
are  misdelivered,*  or  injured  at  the  port  of  .lading  or  unlading,? 

separate  or  else  to  have  taken  security 
before  delivering  the  whole  weight  to 
the  first  consignee,  that  he  would 
make  good  his  proportion  of  any  defi- 
ciency in  the  whole  bulk,  and  that^he 
ship  was  liable  as  for  a  misdelivery  in 
delivering  to  the  first  consignee  more 
than  his  proportion  of  the  whole 
weight  shipped.  Schultz  v.  The  Pie- 
tro  G.,  38  Fed.  Rep.  148. 

A  vessel  had  a  consignment  of  iron 
rails  for  two  several  consignees.  The 
discharge  was  made  direct  from  the 
ship  into  cars  of  a  railroad  company, 
authorized  by  the  consignees  to  accept 
delivery,  the  master  indicating  respond- 
ents* rails  as  they  were  put  on  the  cars, 
but  by  a  mistake,  in  which  respond- 
ents' agent  participated,  one  carload 
was  forwarded  to  the  wrong  consignee. 
Heidy  that  it  was  not  the  duty  of  the 
master  to  act  as  forwarder,  and  as  the 
vessel  properly  delivered  the  rails,  she 
was  entitled  to  freight  without  rebate. 
Eaton  V,  Neumark,  33  Fed.  Rep. 
891. 

The  measure  of  damages  for  a 
wrong  delivery  is  the  value  of  the 
goods  less  the  freight  and  charges,  al- 
though the  freight  has  not  been  earned. 
The  Boston,  i  Low.  (U.  S.)  464. 
•  8.  The  Boskenna  Bay,  22  Fed.  Rep. 
612  ;  The  Surrey,  26  Fed.  Rep.  791. 

The  steamship  A  arrived  in  New 
York  in  February  with  one  hold  filled 
with  green  fruit,  and  general  mer- 
chandise in  the  others.  The  i6th  was 
a  warm  day,  and  the  ship  commenced 
to  discharge  the  fruit,  but  stopped  by 
request  of  certain  consignees,  with  the 
assent  of  the  libelant.  All  the  fruit 
could  have  been  discharged  that  day. 
The  following  three  days  were  cold, 
and  no  fruit  was  discharged  until  the 
20th  and  2 1  St,  when,  the  weather  hav- 
ing moderated,  the  discharge  was 
completed  and  the  fruit  transferred  tb 
a  warehouse.  It  was  afterwards  found 
to  be  frozen.  The  bill  of  lading  ex- 
cepted liability  for  damage  to  the 
fruit  by  frost,  unless  caused  by  negli- 
gence of  the  ship.  Held^  that  open- 
ing the  hatches  oh  the  i6th  was  not 
negligence,  and  that  the  fruit  was 
frozen  in  the  vessel,  and  nqt  in  the 
warehouse  or  on  the  passage  thereto, 
and  from  such  liability  the  vessel  was 
protected  by  the  exceptions  in  her 
bills  of  lading.  The  Alesia,  35  Fed. 
Rep.  531- 


The  Edwin  I.  Morrison,  27  Fed.  Rep. 
136;  The  Sloga,  10  Ben.  (U.S.)  315; 
Kellogg  V,  La  Crosse,  etc..  Packet  Co., 
3  Biss.  (U.  S.)  496;  Day  v.  Ridley,  16 
Vt.  48 ;  42  Am.  Dec.  489. 

The  owner  of  a  vessel  is  liable  for 
the  loss  of  goods  caused  by  defects  in 
her,  though  such  defects  are  latent  and 
the  vessel  recently  put  in  what  'was 
supposed  to  be  complete  repair.  Back- 
house V.  Sneed,  i  Murph.   (N.  Car.) 

173- 

When  casks  of  wine  are  injured  by 
grease  washed  up  from  the  ship's  hold 
which  is  attributed  to  her  defective 
condition,  she  will  be  liable  for  the 
damage  caused  thereby.  Tennessee  v, 
Tardos,  7  La.  Ann.  28. 

Where  the  master  of  a  coasting  ves- 
sel anchored  in  a  harbor,  consented  to 
the  absence  of  the  crew,  and  he  alone 
remained  on  board  and  the  vessel  was 
stranded  on  a  ledge  by  a  gale,  which 
arose  after  the  crew  left,  held  that  the 
vessel  was  liable  for  the  damage  done 
by  the  stranding  of  the  cargo,  the  ab- 
sence of  the  crew  rendering  the  vessel 
unsea worthy.  The  Sarah,  2  Sprague 
(U.  S.)  31. 

Where  a  ship,  on  inspection,  has 
been  found  seaworthy,  the  presump- 
tion is  that  the  damage  to  a  cargo 
arose  rather  from  other  causes  than 
from  unseaworthiness.  The  Piskata- 
qua,  35  Fed.  Rep.  622. 

1.  The  Hadji,  16  Fed.  Rep.  861 ;  20 
Fed.  Rep.  875.  See  Gerke  v.  Califor- 
nia Steam  Nav.  Co.,  9  Cal.  251 ;  70 
Am.  Dec.  650;  The  Bergenseren,  36 
Fed.  Rep.  700. 

3.  Schultz  V,  Pietro  G.,  38  Fed.  Rep. 
148 ;  The  Chadwicke,  29  Fed.  Rep.  521 ; 
Honey  v.  The  Huntress,  4  Hunt's  Mer. 
Mag.  83;  4  West.  L.  J.  38. 

If  a  wrong  delivery  is  made  through 
any  want  of  reasonable  caution  on  the 
part  of  the  carrier  or  his  servants,  he 
is  liable  for  the  loss  occasioned  thereby. 
Boney  v.  The  Huntress,  4  West.  L.  J. 
38;  4  Hunt's  Mer.  Mag.  83;  The  Ben 
Adams,  2  Ben.  (U.  S.)  445. 

A  vessel  shipped  two  consignments 
of  scrap  iron.  The  master  appre- 
hended shortage  in  weight  but  did  not 
keep  the  lots  distinct,  and  discharging 
in  the  inverse  order  of  receiving,  de- 
livered first  to  one  consignee  his  exact 
weight,  leaving  a  large  shortage  to 
fall  on  the  other.  Heldf  that  it  was 
the  master's  duty  to  have  kept  the  lots 


755 


Carrien  of  Goods. 


SHIPS  AND  SHIPPING. 


UabiUty  for,  ite. 


and  for  injuries  caused  by  the  negligence  of  servants  who  handle 
the  goods^  or  navigate  the  ship.* 

Bills  of  lading  ordinarily  contain  stipulations  as  to  the  car- 
riage  of  the  goods,  the  manner  of  delivery,  and  exceptions 
from  certain  liabilities.  Clauses  exempting  from  liability  for 
loss   caused  by  **  perils  of  the  sea,"  *   "  unavoidable  dangers  of 


1.  White  V.  McDonough,  3  Sawy. 
(U.  S.)  III.  See  Hettie  Ellis,  20  Fed. 
Rep.  393. 

A  delay  of  the  master  to  present  to 
the  customhouse  officers  at  the  port  of 
consignment,  a  proper  manifest  by 
which  delay  the  owner  of  the  goods 
shipped  on  board  is  enabled  to  pass 
them  through  the  customhouse,  is 
a  neglect  of  his  duty  as  a  master  for 
which  the  vessel  is  responsible.  The 
Zenobia,  Abb.  Adm.  48.  " 

Goods  were  shipped  from  New 
York  to  Rio  Janeiro  but  not  delivered 
to  consignee  because,  through  the  neg- 
lect of  the  master  of  the  vessel,  they 
were  not  entered  on  the  manifest  or 
declared  at  the  time  of  the  delivery  of 
the  manifest  to  the  customhouse  of- 
ficers, and  were  seized  by  the  Brazilian 
government  and  forfeited  for  such 
omission.  Held^  that  the  vessel  was 
liable  for  the  value  of  the  goods  to  the 
consignee.  The  Griffin,  4  Blatchf.  (U. 
S.)  203. 

The  owners  of  a  vessel  are  not  liable 
for  damages  occasioned  by  the  negli- 
gence of  stevedores  employed  for  a 
gross  sum  by  the  consignees  of  the 
charterers,  in  unloading  the  cargo. 
Linton  v.  Smith,  8  Gray  (Mass.)  147. 

a.  The  Fred  H.  Rice,  40  Fed.  Rep. 
690 ;  The  John  Cottrell,  34  Fed.  Rep. 
907;  The  Costa  Rica,  3  Sawy.  (U.  S.) 
538 ;  Sun  Mut.  Ins.  Co.  v.  Mississippi 
Valley  Transp.  Co.,  14  Fed.  Rep.  699 ; 
17  Fed.  Rep.  919;  The  Montana,  17 
Fed.  Rep.  377;  Fergusson  v.  Brent,  12 
Md.  9.  Compare  Malone  v.  Western 
Transp.  Co.,  5  Biss.  (U.  S.)  315. 

In  a  contract  by  a  common  carrier 
by  water,  he  impliedly  undertakes  that 
he  has  a  competent  knowledge  of  the 
navigation,  and  he  will  be  liable  for  a 
loss  occasioned  by  a  want  of  such 
knowledge.  Morel  v.  Roe,  R.  M. 
Charlt.  (Ga.)  19. 

A  steamship  running  past  Old  Prov- 
idence Island  in  mild  weather  had  the 
land  in  sight  for  forty  minutes.  A 
slight  haze  rendered  distances  deceptive, 
and  the  master  supposed  himself  some 
seven  miles  off  shore.  No  soundings 
were  taken  and  no  calculations  made  to 


verify  the  supposed  distance.  In  fact, 
the  vessel  was  within  a  mile  and  a  half 
of  the  shore,  and  afterwards  struck  upon 
a  coral  reef  located  on  the  charts  with 
which  the  vessel  was  provided.  Htld^ 
that  such  navigation  was  negligent  In 
re  The  City  of  Para,  44  Fed.  Rep. 
689. 

In  an  action  against  the  owner  of  a 
steamboat  to  recover  the  value  of  a 
span  of  horses  which  were  lost  by  the 
sinking  of  the  vessel  in  the  river  while 
being  transported  from  Albany  to  New 
York,  it  appeared  that  the  immediate 
cause  of  the  accident  and  loss  was  the 
contact  of  the  steamboat  with  the  mast  of 
a  sloop  which  had  been  sunk  in  a  squall 
two  days  before,  which  mast  was  out 
of  the  water  15  or  16  feet  at  low  water, 
and  was  visible  the  day  before  and  the 
same  day  of  the  accident.  Held^  that  the 
loss  was  not  caused  by  the  inevitable 
accident,  or  act  of  God,  but  might  have 
been  avoided.  Merritt  v,  Earle,  39  N. 
Y.  X15;  86  Am.  Dec.  292. 

Where  the  boat  of  a  common  carrier 
upon  a  river  is  stranded  upon  a  recently 
formed  bar,  of  which  he  was  ignorant, 
he  will  be  liable  for  damage  therebj 
caused  to  the  goods.  Friend  v.  Woods, 
6  Gratt.  ( Va.)  189;  52  Am.  Dec.  119. 

8,  Fowler  v.  The  Bertram  L.  Town- 
send,  35  Fed.  Rep.  797;  The  City  of  Al- 
exandria, 23  Fed.  Rep.  826;  Letchford 
V,  The  Golden  Eagle,  17  La.  Ann.  9; 
The  Commander  in  Chief,  i  Wall.  (U. 
S.)  43;  see  The  Piskataqua,  35  Fed. 
Rep.  622;  The  Fern  Holme,  24  Fed. 
Rep.  502;  The  Aline,  19  Fed.  Rep.  875; 
Evans  v.  Spreckles,  45  Fed.  Rep.  265; 
Bradley  Fertilizing  Co.  V.  The  Edwin 
I.  Morrison,  40  Fed.  Rep.  509;  The 
Nith,  36  Fed.  Rep.  86;  Christie  v.  The 
Craigton,  41  Fed.  Rep.  62. 

The  following   have  been  held  in- 
juries occasioned  by  perils  of  the  sea: 
.  Damages  directly   resulting  from  a 
tidal    wave  and   flood.  Pierce  v.  The 
Thomas  Newton,  41  Fed.  Rep.  106. 

Damages  to  the  cargo  occasioned  by 
violent  gales,  Cochran  v.  I'he  Cleo- 
patra, 17  La.  Ann.  270;  Medina  v.  An- 
sen,  17  Fed.  Rep.  290. 

By  storm  in  wUch  the  decks  were 
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navigation,"*  "by  thieves  or  robbers,"*  "by  rust,"'  "by  fire, 
breakage,  leakage,  accidents  from  machinery  and  boilers "  and 
the  like,  are  valid,  and  exempt  the  carrier  from  liability  for 
damages  coming  within  such  exceptions.^ 

Stipulations  as  to  the  time  of  sailing  ^  ai^d  the  time  of  dis- 
charging  the  goods  are  also  binding.®  If  the  steamer's  arrival  is 
delayed  by  an  accident  to  her  machinery,  so  that  the  shipper  has 
to  employ  another  vessel,  he  is  released  from  his  contract  to 
deliver  certain  freight  on  a  given  day,  unless  he  has  voluntarily 
continued  it  and  has  waived  his  right  to  a  release  by  demanding 
that  the  steamer  comply  therewith.''  If  damages  to  goods  are 
caused  by  negligence,  the  liability  extends  not  only  to  the  vessel 
itself '  but  the  master  and  owner  may  be  personally  responsible.® 
Exceptions  in  the  bill  of  lading  will  not  excuse  negligence  or 
want  of  care  on  the  part  of  the  carrier.*®  But  it  must  in  most 
cases  be  actually  proved  to  render  him  liable.**  Where  neither 
party  is  in  actual  fault,  the  loss  must  fall  on  him  who,  from  the 


flooded  and  the  mastcoat  broken,  The 
Nith,  36  Fed.  Rep.  86. 

A  steamer  snagged  in  a  river,  Boyce 
V,  V^elch,  5  La.  Ann.  623.  See  Bradley 
Fertilizing  Co.  v.  The  Edwin  I.  Morri- 
son,  40  Fed.  Rep.  501. 

A  vessel,  during  a  long  and  stormy 
voyage,  shipped  large  quantities  of 
water  to  the  injury  of  a  lot  of  nitrate  of 
soda.  The  vessel  was  well  dunnaged  in 
the  usual  manner,  and  there  was  no 
evidence  of  her  unseaworthiness  when 
she  started.  Held,  that  the  loss  resulted 
from  a  *•  peril  of  the  sea."  The  Chasca, 
23  Fed.  Rep.  156. 

The  mere  fact  that  a  vessel  encoun- 
tered storms  of  no  more  than  ordinary 
severity  does  not  show  that  a  loss  of 
cargo  was  caused  by  a  peril  of  the  seas, 
it  not  appearing  that  the  vessel  was 
strained  or  injured.  The  Mangalore, 
33  Fed.  Rep.  462;  9  Sawy.  (U.  S.)  17. 

The  act  of  God  which  excuses  a 
common  carrier  from  liability  for  the 
loss  of  goods  in  his  care  must  be  some- 
thing which  operates  without  any  aid  or 
interference  from  man,  and  it  must  be 
the  sole  and  immediate  cause  of  the 
loss.  Merritt  v.  Earle,  29  N.  Y.  115; 
86  Am.  Dec.  292. 

1.  The  Morning  Mail,  17  Fed.  Rep. 

545-  _ 

2.  The  Saratoga,  20  Fed.  Rep.  869. 
8.  Wolfif  V.  The  Vaderiand,  18  Fed. 

Rep.  733. 

4.  Scott  V.  Baltimore,  etc.,  Steam- 
boat Co.,  19  Fed.  Rep.  56. 

5.  Bennett  v.  Lingham,  31  Fed.  Rep. 
85. 

6.  The  Aline,  19  Fed.  Rep.  875. 
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7.  La  Compagnie  Commerciale,  etc., 
V.  Gomila,  36  La.  Ann.  280. 

8.  The  Waldo,  2  Ware  (U.  S.)  161. 

9.  White  V.  McDonough,  3  Sawy. 
(U.  S.)3n. 

10.  Dedekam  v,  Vose,  3  Blatchf.  (U. 
S.)  47;  The  Isabella,  8  Ben.  (U.  S.) 

139- 

The  steamship  B  delivered  in  the 
port  of  New  York  certain  macaroni 
which  had  been  damaged  during  the 
voyage  by  the  fumes  of  heated  and  de- 
caying green  fruit,  which  had  been 
stowed  in  the  same  compartment. 
The  bills  of  lading  excepted- "damage 
from  other  ^oods  by  sweating  or  other- 
wise.''  Held,  that,  though  the  excep- 
tion covered  this  damage,  the  vessel 
was  liable  for  her  negligence  in  stow- 
ing the  two  articles  in  the  same  com- 
partment. Paturzo  V.  Compagnie 
Fran9ai8e,  31  Fed.  Rep.  611. 

11.  The  Barracouta,  39  Fed.  Rep. 
288 ;  The  Dan,  40  Fed.  Rep.  691.  See 
The  George  Heaton,  20  Fed.  Rep. 
323. 

A  quantity  of  Brazil  nuts  were 
shipped  from  Para  to  New  York  under 
a  bill  of  lading  which  excepted  liabil- 
ity from  "  damages  arising  from  sweat- 
ing, heat,  steam,  etc."  On  discharge 
at  New  York,  the  nnta  were  found 
damaged  by  heat  and  sweat,  the  evi- 
dence indicating  that  the  nuts  were 
stowed  in  the  customary  manner;  that 
they  belonged  to  that  portion  of  the 
crop  especially  liable  to  become  heated; 
that  they  were  carefully  watched  and 
ventilated  on  the  voyage,  and  that 
tempestuous     weather      necessitated 
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relation  he  bears  to  the  transaction,  is  supposed  to  be  possessed 
of  the  necessary  knowledge  to  have  avoided  the  difficulty.^  But 
if  the  loss  was  attributable  to  both  parties,  it  may  be  equally 
divided  between  them.*  The  measure  of  care  against  accidents 
which  carriers  in  vessels  must  take  to  avoid  responsibility  is  that 
which  a  person  of  ordinary  prudence  and  caution  would  use  if 
his  own  interests  were  to  be  affected  and  the  whole  risk  were  his 
own.'  As  to  the  cargo  delivered  at  its  destination  but  injured 
through  negligence,  the  measure  of  damages  is  the  difference  of 
the  market  price  there  in  sound  and  in  damaged  condition  * 

Carriers  by  water  are  required  to  remain  by  the  ship  in  case  it 
is  captured  or  seized  until  a  condemnation  or  all  hope  of  recov- 
ery is  gone.*  If  the  cargo  is  seized  by  failure  of  the  carrier  to 
give  prompt  notice  of  an  attachment  to  the  consignees,  or  to  take 
legal  means  to  secure  the  consignee's  interests,  he  will  be  liable 
to  the  consignor  for  non-delivery.®  It  is  proper  to  give  notice  of 
an  auction  sale  of  damaged  goods,  but  the  failure  to  do  so  will 
not  preclude  the  owner  from  recovering,  when  the  proof  of  dam- 
age is  corroborated  by  independent  testimony,  and  there  is  no 
pretense  of  any  bad  faith  or  sacrifice  of  the  goods,  which  have 
been  sold  by  a  duly  licensed  auctioneer.' 

a.  Loss  BY  Improper  Stowage. — Carriers  are  liable  for  losses 
arising  from  a  failure  to  exercise  reasonable  care,  skill,  and  dili- 
gence in  the  stowage  of  the  cargo.®    They  must  stow  securely, 

keeping  on  the  hatches  during  the  last  Snow  v.  Carruth,  i   Sprague  (U.  S.) 

three  days  of  the  voyage.    Held,  that  334.    See  Dowas  v.  Pioneer  Tow  Line, 

the  burden  was  on  those  who  owned  2  Sawy.  (U.  S.)  27. 

the  cargo,  to  show  negligence  in  the  An  old  and  weak  canal  boat,  unable 

vessel,  and  without    sucn    proof  the  to  withstand  ice,  was  cut  through  and 

ship  was  protected  from   liability  bj  sunk  by  ice,  while  waiting  for  wharf 

the  exceptions  of  her  bill  of  lading,  accommodations,  which  the  consignee 

The  Portuense,  35  Fed.  Rep.  670.  should  have  furnished  promptly  with- 

Crates    of    crockery  were    shipped  out  compelling  her  to  wait.    Heid,  a 

from  Liverpool  to  New  Orleans,  where  case  for  the  division  of  damages.  Ul- 

they  arrived  in  apparently  good  order;  richs    v.  Phoenix    Horseshoe   Co.,   35 

but  on   being  opened   many  articles.  Fed.  Rep.  308. 

the  paper  in  which  they  were  packed  8.  TheNitro-GlycerineCase,  15  Wall 

being  wet  with  salt  water,  were  found  (U.  S.)  524.    See  Nichols  r.  De  Wolf, 

broken.    They  had  been  well  stowed  i  R.  I.  282. 

in  a  part  of  the  vessel  where  damage  *.  The  Surrey,  30  Fed.  Rep.  223. 

from   leakage  was  impossible;    there  6.  Willard  r.  Dorr,  3  Mason  (U.S.) 

had  been  no  stress  of  weather ;  the  ves-  166. 

sel  had  shipped  no  water,  and  by  regu-  6.  The   N.  M.  Chase,  37  Fed.  Rep. 

lar  pumping  had   been  kept  clear  of  708. 

ordinary  leakage.    The  casks,  four  in  7.  Greenwood    v.    Cooper,    10    La. 

number  and  all  of  one  mark,  were,  out  Ann.  796. 

of  the  whole  cargo,  all  the  rest  of  8.  The  Maggie  M.,  30  Fed.  Rep.  692; 

which  was  uninjured,  the  only  portion  The  Keystone,  31  Fed.  Rep.  412;  The 

damaged.      Held,  that  the  ship  was  Bitterne,  35   Fed.   Rep.  927;  Marx  v. 

liable.     Whitney  v.  Gauche,   x  i    La.  The  Britannia,  34  Fed.  Rep.  906.    See 

Ann.  432.  Mephams   v,   Biessel,  9  Wall.  (U.  S.) 

1.  Parrott  v.  Bonner,  i  Sawy.  (U.  370;  The  Colonel  Ledyard,  i  Sprague 
S.)  452.  (U.  S.)  530;  The  Adrian  v.  The  Live 

2.  Stillwell  v.The  J.  D.  Hall,  34  Fed.  ^  Yankee,  33  Hunfs  Men  Mag.  703;  Ire- 
Rep.  904;  Desty^s  Shipp.  &  Adm.,  ^  252;  quist  v,  Norwood,  39  Hunt's  Mer.  Mag. 
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and,  so  far  as  possible,  keep  goods  well  separated  that  are  likely 
to  injure  each  other  through  accident  in' severe  weather.^  Where 
there  is  a  notorious  custom  in  a  particular  branch  of  commerce 
of  stowing  goods  of  a  particular  description  on  shipboard  in  a 
certain  way,  shippers  who  consider  such  mode  of  stowage  hazard- 
ous must  notify  the  carrier  of  their  wish  to  have  a  different  man- 
ner adopted,  or  they  will  not  be  entitled  to  charge  the  latter  with 
injuries  received  in  consequence  of /its  adoption.*  Where  ship- 
pers apparently  acquiesce  in  a  certain  custom  of  stowing,  the 
vessel  will  be  held  only  for  negligence.' 

6.  By  Breakage  and  Leakage. — Exceptions  in  a  bill  of 
lading  against  breakage  and  leakage  will  not  relieve  a  carrier 
from  liability*  when  caused  by  his  negligence.*     He  is  responsi- 


76;  The  Rebecca,  i  Ware  (U.  S.)  188; 
The  Paragon,  i  V^are  (U.  S.)  322; 
Waring  v.  Morse,  7  Ala.  343;  Joliet 
S.  S.  Co.  V,  Yeaton,  29  Fed.  Rep.  331 ; 
The  Excellent,  16  Fed.  Rep.  148;  The 
Kate  Irving;  5  Hughes  (U.  S.)  253; 
The  Toming,  16  Fed.  Rep.  601;  Asts- 
rup  V,  Lewy,  19  Fed.  Rep.  SS^?  The 
John  P.  Best,  14  Phila.  (Pa.)  "527;  The 
St.  Patrick,  14  Phila.  (Pa.)  596;  The 
Invincible,  3  Sawy.  (U.  S.)  176. 

Inraffldent  D  n  n n  a  g  e. — Insufficient 
dunnage  amounts  to  bad  stowage.  The 
Sloga,  10  Ben.  (U.  S.)  315. 

A  ship  must  be  diunnaged  so  as  to 
protect  the  cargo  even  in  rainy  weather. 
If  the  vessel  sustains  no  serious  leak 
and  if  her  construction  with  a  center- 
board  is  such  that  the  cargo  lying  next 
to  it  is  liable  to  be  damaged  in  rainy 
weather  by  water  oozing  in  through  the 
seams  of  the  centerboard,  but  without 
springing  any  serious  leak,  the  dunnage 
against  and  around  the  centerboard 
must  be  sufficient  to  protect  it.  Endi- 
cott  V.  Renauld,  10  Ben.  (U.  S.)  582. 
See  Dunnage,  vol.  6,  p.  55. 

1.  The  Maggie  M.,  30  Fed.  Rep.  692 ; 
Paturzo  V,  Compagnie  Fran9aise,  31 
Fed.  Rep.  61  x. 

Salt  should  never  be  stowed  over 
iron  where  there  is  any  chance  that 
water  may  go  through  from  above  into 
the  salt.    The   Nith,  36  Fed.  Rep.  86. 

Where  sheet-iron  is  stowed  in  such 
proximity  to  salt  as  to  be  rusted  and 
injured  thereby,  the  vessel  is  responsible 
for  the  damage.  Marsh  v,  Switzer- 
land, 5  La.  Ann.  I XI. 

Where  the  cargo  is  thus  stored,  even 
though  a  rent  in  the  mastcoat  by  which 
water  went  into  the  hold,  causing  the 
iron  to  rust  was  a  peril  of  the  sea,  the 
carrier  is  liable  for  the  injury.  The 
Nith,  36  Fed.  Rep.  383. 
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Where  damage  to  hemp  constituting 
part  of  the  cargo  is  occasioned  by  oil 
which  had  escaped  from  casks  in  the 
hold,  and  the  escaping  of  the  oil  was 
not  caused  by  the  danger  of  the  seas, 
the  carrier  was  held  liable  for  such 
damage  to  the  hemp.  Bearse  f .  Ropes, 
I  Sprague  (U.  S.)33X. 

Where  flour  was  stowed  upon  a 
vessel,  either  improperly,  or  in  such 
proximity  to  an  offensive  and  injurious 
oil  as  to  suffer  damage,  and  it  was 
shown  that  the  common  carrier  had 
been  put  on  his  guard  as  to  the  danger 
from  such  oil  to  the  flour — held  that  he 
was  responsible  for  the  damage  sus- 
tained by  the  flour.  Cranwell  v.  The 
Fanny  Fosdick,  X5  La.  Ann.  436;  77 
Am.  Dec.  X90. 

So  where  Alberts  were  stowed  in 
bags  against  a  movable  wooden  bulk- 
head, separating  the  compartments  from 
the  coal  bunkers  through  which  an  ex- 
traordinary amount  of  coal  dust  pene- 
trated an3  injured  the  nuts,  the  coal 
dust  was  held  not  a  sea  peril  and  the 
ship  liable  for  the  damage.  Hills  v, 
Mackill,  36  Fed.  Rep.  702. 

But  no  recovery  can  be  had  for  dam- 
age by  coal  dust  not  resulting  from  im- 
proper stowage.  The  Thomas  Mel- 
ville, 36  Fed.  Rep.  708. 

S.  Baxter  v,  Leland,  Abb.  Adm.  348. 

8.  The  Dan,  40  Fed.  Rep.  ^x. 

4.  Richards  v.  Hansen,  x  Fed.  Rep. 
54;  The  Jefferson,  3X  Fed.  Rep.  489. 

5.  The  Invincible,  x.  Low.  (U.  S.) 
225;  The  Colon,  9  Ben.  (U.  S.)  354; 
The  Delhi,  x  Ben.  (U.  S.)  345. 

Chlorides  having  been  shipped  in 
barrels,  instead  of  the  usual  carboys,  on 
their  arrival  a  part  was  found  lost  by 
leakage.  The  bill  of  lading  excepted 
liability  for  leakage.  Held,  that  negli- 
gence in  the  ship  must  be  shown  to 
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ble  for  leakage  caused  by  defective  storage,*  or  by  the  unsea- 
worthiness  of  the  ship.*  But  not  when  the  leakage  was  by 
reason  of  secret  defects  in  the  packages,'  nor  by  causes  connected 
with  the  nature  of  the  article.**  He  is  not  liable  for  loss  caused 
by  the  tendency  of  certain  liquors  to  effervesce,*  or  for  damage 
caused  by  the  effect  of  humidity  and  dampness  in  the  ship  by 
what  is  generally  called  sweat.®  The  burden  of  proof  of  negli- 
gence in  case  of  loss  by  leakage  or  breakage  is  on  the  shipJ  If 
the  carrier  introduce  evidence  leading  to  the  inference  that  the 
loss  was  caused  by  a  latent  defect  in  the  casks  which  existed  be- 
fore shipment,  the  burden  is  thrown  upon  the  consignees  or 
other  parties  in  interest  to  show  that  the  leakage  and  loss  might 
still  have  been  avoided  by  the  exercise  of  reasonable  skill,  dili- 
gence and  attention  on  the  part  of  the  carrier.*  If  the  injury  is 
caused  by  a  leakage  through  the  deck,  the  carrier  must  show  that 
a  peril  of  the  sea  caused  the  leak.®     If  a  leak  originates  through 


render  the  vessel  Uable  for  the  loss,  and 
the  cargo  appearing  to  be  well  stowed, 
and  no  actual  negligence  proved,  the 
libel  was  dismiss^.  The  Barracouta, 
39  Fed.  Rep.  288. 

1.  Baxter  v,  Leland,  Abb.  Adm. 
348;  The  Newark,  i  Blatchf.  (U.  S.) 
203;  The  Invincible,  3  Sawy.  (U.  S.) 
176. 

In  Nelson  v.  Woodruff,  i  Black  (U. 
S.)  156,  lard  was  shipped  at  New 
Orleans  for  New  York  in  July.  On 
arrival  much  of  it  had  leaked  out.  It 
appeared  in  evidence  that  the  lard  when 
liquified  expanded  and  loosened  the 
hoops  on  casks  and  thus  occasioned 
leakage.  Neidy  that  the  carrier  was 
not  liable. 

Glycerine  was  stowed  on  a  British 
ship  at  Genfoa,  Italy,  and  brought 
to  this  country  under  a  bill  of  lad- 
ing, which,  besides  the  ordinary  ex- 
ception of  perils  of  the  sea,  contained  an 
exception  against  liability  for  loss  oc- 
casioned by  leakage  or  stowage,  or  by 
negligence  of  any  person  in  the  service 
of  the  ship.  This  latter  exception  is 
valid  both  by  English  and  bv  Italian 
law.  The  vessel  had  a  very  long  and 
boisterous  passage,  and  out  of  1x6 
drums  5  were  delivered  damaged  by 
cuts,  with  some  consequent  loss  of 
glycerine  by  leakage.  Held,  the  foreign 
law  governed  as  to  any  negligence 
within  the  foreign  jurisdiction,  and 
whether  the  damage  was  occasioned  by 
perils  of  the  sea  or  by  negligent  stow- 
age at  Genoa,  the  libelant  could  not  re- 
cover, there  being  no  negligence  shown 
or  presumed  in  this  country  nor  from 


acts  committed  on  the  high  seas.  The 
Trinacria,  42  Fed.  Rep.  SS^- 

a.  The  Compta,  4  Sawy.  (U.  S.)  335; 
Harvey  v.  The  Vivid,  14  Int.  Rev.  Rcc. 
163.  See  The  Howard  v.  Wissman,  18 
How.  (U.  S.)  231;  Lowe  r.  Most,  la 
III.  477;  The  Gwalia*8  Cargo,  26  Fed. 
Rep.  919. 

Where  a  libel  was  filed  im  rem  and  in 
personam  for  damages  sustained  by  con- 
signee in  consequence  of  the  schooners 
springing  a  leak  by  reason  of  her 
unseaworthiness,  it  was  held  that  the 
owner  could  not  protect  himself  against 
the  in  personam  proceedings  by  sur- 
rendering his  interest  in  the  schooner. 
In  re  Sinclair,  8  Am.  L.  Reg.  206. 

8.  Clark  v,  Barnwell,  12  How.  (U. 
S.)  272;  Oriflamme,  i  Sawy.  (U.  S.) 
181;  Nelson  v.  Woodruff,  1  Black  (V. 
S.)  156;  Warden  v,  Greer,  6  WatU 
(Pa.)  424;  The  Live  Yankee,  Dead/ 
(U.  S.)  420.  See  The  Keystone,  31 
Fed.  Rep.  4x2;  The  Howard  v.  Wiss- 
man, 18  How.  (U.  S.)  221;  Lamb  r. 
Parkman,  x  Sprague  (U.  S.)  343. 

4.  Nelson  v.  Woodruff,  i  Black  (U. 
S.)  X56;Desty  on  Shipp.&  Admn$254; 
Brown  v,  Clayton,  12  Ga.  564. 

5.  Warden  v.  Greer,  6  Watts  (Pa.) 
424. 

6.  Clark  v.  Barnwell,  12  How.  (L. 
S.)  272. 

7.  The  David  and  Caroline,  5 
Blatchf.  (U.  S.)  266;  The  Delta,  4  Ben. 
(U.  S.)  467;  Vaughaji  v.  630  Casks  of 
Sherry  Wine,  7  Ben.  (U.  S.)  509; 
De'dekam  v.  Vose,  3  Blatchf.  (U.  S.)  44- 

8.  The  Olbers,  3  Ben.  (U.  S.)  148. 

9.  The  Compta,  4  Sawy.  (U.  S.)  375- 
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a  peril  of  the  sea,  the  vessel  will  be  liable  on  the  ground  of  neg- 
ligence  for  injuries  caused  to  the  cargo,  if  proper  means  are  not 
taken  to  control  it.* 

c.  By  Jettison. — Where  a  jettison  of  cargo  becomes  neces- 
sary for  the  safety  of  the  vessel,  the  owner  and  vessel  are  liable; 
for  the  loss,  if  the  peril  of  the  ship  is  directly  attributable  to  the 
want  of  diligence  or  skill  upon  the  part  of  the  master  or  crew.* 
On  the  question  of  whether  a  jettison  was  necessary,  the  court 
will  determine  whether  the  owner  appointed  a  competent  master, 
and  whether  he  exercised  reasonable  skill  and  judgment.'  See 
Jettison,  vol.  ii,  p.  970. 

d.  Delay  in  Delivery.— A  vessel  is  liable  for  the  loss  of  a 
market,^  or  diminution  in  value  of  the  goods  during  a  period  of 
negligent  delay  after  they  have  been  taken  on  board.*  If  a  vessel 
is  compelled  to  stop  at  an  intermediate  port  to  repair,  the  owner 
will  be  responsible  for  any  damage  from  the  delay  in  the  delivery 
of  freight  where  she  is  kept  much  longer  than  is  necessary.®  But 
where  the  damage  is  caused  by  a  delay  coming  within  the  excep- 
tions in  the  bill  of  lading,  the  vessel  is  not  liable  if  the  delay  is 
not  caused  by  negligence.''  Nor  will  a  vessel  be  liable  for  occu- 
pying double  the  time  it  ordinarily  takes  to  make  a  voyage  with- 
out  some  evidence  showing  culpable  negligence  on  the  part  of  the 
master  or  owner.®  If  the  consignee  offers  to  receive  goods  at  an 
intermediate  port  and  tenders  payment  of  full  freight  together 

1.  The  Shand,  lo  Ben.  (U.  S.)  294.  The  master  of  a  steamboat  contracted 

a.  The  Jenny  Jones,  Deady  (U.  S.)  with  the  plaintiff  to  transport  merchan- 

82.  dis6  from  A  to  B  within  a  reasonable 

S.  The  Hettie  Ellis,  22  Fed.  Rep.  350.  time  after  its  delivery  at  A.  Owing  to  a 

•     4.  The   Suffolk,  31    Fed,   Rep.  835 ;  fall  of  the  river  Missouri,   the  master 

The  Guilio,  34  Fed.  Rep.  911.     See  The  could  not  navigate  it  with  his  own  boat 

Success,  7  Blatchf.  (U:  S.)   5^1;  Cun-  the  space  of  two  months,  during  which 

shaw  V.  Pcarce,  43  Fed.  Rep.  603.  time  merchandise  was  delivered  at  A. 

5.  The  Guilio,  34  Fed.  Rep.  909;  The  The  river,  in  the  meantime,  was  navi- 

Golden  Rule,  9  Fed.   Rep.  334;   The  gable  by  smaller  boats.    Held^  that  the 

City   of  Dublin,   i    Ben.    (U.   S.)  46;  master  was  not  excused  for  delaying  to 

Page  V,  Munro,   Holmes  (U.  S.)  233.  transport  the  merchandise    until    the 

See  Morrison  v.  I.  &  V.  Florio  S.  S.  river  was  navigable  by  his  own   boat. 

Co.,   36    Fed.    Rep.    569;   Holland  v.  Collier  v.  Swinney,  16  Mo.  484. 

Seven  Hundred  and  Twenty  Five  Tons  Where  a  ship  trading  between  two 

of  Coal,  36  Fed.  Rep.  789.  ports  is  loaded  with  reference  to  the 

Vessels  are  liable  for  a   loss   on    a  ordinary  condition  of  the  entrance  of 

shipment  from  improper  delay  in  not  the  port  of  destination  this  is  all  that 

•ailing  at  the  appointed  time. '  Hart  v.  can  be  demanded,  and  her  owners  are 

The  Jane  Ross,  5  La.  Ann.  264.  not  liable  for  her  detention  on  account  of 

It  is  admissible  to  show  that,  before  exceptional  and  unusual  circumstances 

starting,    the  plaintiff  consented    to  a  which  render  her  draft  of  water  too 

delay,  if  necessary.    Johnson  v.  Light-  gj*eat  for  ^^^  ^  cross  the  bar.    Lewis  v. 

sey,  34  Ala.  169;  73  Am.  Dec.  450.  The  Success,  18  La.  Ann.  i. 

A   steamboat  is  responsible  to    the  6.  Rathbone  v,    Neal,  4  La.    Ann. 

consignees  for  the   damage  to  goods  563 ;  50  Am.  Dec.  579.    See  Mina  v, 

shipped  for  transportation  to  them  on  I.  &  V.  Florio  S.  S.  Co.,  23  Fed.  Rep. 

board  the  steamboat  and  which  became  915;  The  Julia  Smith,  Newb.  Adm.  61. 

nearly  valueless  by  the  delay  in  trans-  7.  The  Bohemia,  38  Fed.  Rep.  756; 

portation.  Mahan  v.  The  Olive  Branch,  The  Sidonian,  34  Fed.  Rep.  805. 

30  La.  Ann.  257.  8.  The  Gentleman,  Olc.  Adm.  no. 
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with  all  incidental  expenses,  and  the  shipowner  without  a  rea- 
sonable excuse,  refuses  to  make  such  delivery,  but,  on  the  con- 
trary, holds  the  goods  in  the  ship  until  her  arrival  at  the  port  of 
destination,  the  ship  will  be  liable  for  all  damages  caused  by 
reason  of  the  detention.^  The  difference  in  the  market  value  at 
the  time  of  the  delivery  and  the  time  when  the  goods  should  have 
been  delivered,  is  the  measure  of  damages  for  delay.* 

e.  NON-DELIVERY. — A  carrier  is  prima  facie  liable  for  the 
non-delivery  of  goods.*  But  in  order  to  charge  him,  some  evi- 
dence  must  be  given  on  the  part  of  the  shipper  or  owner,  of  the 
non-delivery  of  thfe  goods  according  to  the  requirement  of  the 
bill  of  lading.*  Very  slight  evidence  will  be  sufHcient  to  throw 
upon  the  carrier  the  burden  of  showing  that  the  goods  have  been 
delivered.*  The  master  of  a  vessel  may  lawfully  refuse  to  deliver 
goods  to  the  consignee  which,  having  been  attached  on  his  vessel, 
are  carried  to  the  port  of  consignment  under  an  agreement  with 
the  sheriff  that  they  should  be  returned.®  The  rule  of  damages 
in  cases  where  the  shipper's  goods  are  lost  is  that  the  carrier  shall 
pay  for  the  goods  not  delivered  their  net  value  at  the  port  of 
delivery.''     He  is  not  liable  for  any  speculation  or  possible  profits 


1.  The  Martha,  35  Fed.  Rep,  313. 

2.  Holland  v»  Seven  Hundred  and 
Twenty  Five  Tons  of  Coal,  36  Fed. 
Rep.  792;  The  Success,  7  Blatchf.  (U. 
S.)  551;  Page  V.  Munro,  Holmes  (U. 
S.)  253. 

In  ascertaining  the  amount  of  dam- 
age sustained  by  a  cargo  of  fruit,  fhe 
best  method,  in  the  absence  of  direct 
evidence,  is  by  a  comparison  of  th^ 
price  brought  by  the  damaged  fruit  at 
a  fair  sale,  with  the  market  value  of 
sound  fruit  of  the  same  brands,  sold  at 
the  same  time ;  or  if  that  is  not  obtain- 
able, then  by  a  comparison  of  the  price 
brought  by  the  damaged  goods  with  the 
prices  brought  within  a  week  before  or 
after  by  other  brands  of  the  same  in- 
voice value  at  the  place  of  export  as  the 
damaged  fruit;  or  next,  proof  of  the 
value  abroad  would  be  competent,  with 
additions  for  differences  in  market. 
In  re  The  Boskenna  Bay,  31  Fed.  Rep. 
612. 

S.  Desty's  Shipp.  &  Adm.,  $  255;  New 
Jersey  Steam,  etc.,  Co.  v.  Merchants' 
Bank,  6  How.  (U.  S.)  344;  Watkinson 
7'.  Langton,  SJohns.  (N.  Y.)  213;  Colt 
V.  McMechem,  6  Johns.  (N.  Y.)  160;  5 
Am.  Dec.  200;  Morse  v.  Slue',  i  Vent. 
190;  The  Huntress,  2  Ware  (U.  S.)  82; 

4  West  L.  J.  38;  The  Matilda  A.Lewis, 

5  Blatchf.  (U.  S.)  520;  The  Zenobia, 
Abb.  Adm.  48;  Brooke  v.  Pickwick,  4 
Bing.  218;  13  E.  C.  L.  404;  12  J.  B. 
Mon.  447. 


4.  Griffiths  v.  Lee,  i  C.  &  P.  no;  11 
E.  C.  L.  333;  Gilbart  r.  Dale,  5  A.  & 
E.  543;  31  E.  C.  L.  393. 

5.  The  Falcon,  3  Blatchf.  (U.  S.)  64. 

6.  The    Lord,   Chase   Dec.   (U.  S.) 

527. 

7.  The  Nith,36  Fed.  Rep.  86;  Boland 
Northwestern  Fuel  Co.,  34  Fed.  Rep. 
523;  In  re  The  Boskenna,  31  Fed.  Rep. 
^12. 

Where  plaintiff  had  a  contract  to 
transport  coal  by  water  for  defendant 
at  an  agreed  price,  the  coal  to  be  de- 
livered to  him  by  defendant  at  a  desig- 
nated point,  and  defendant  failed  to  de- 
liver it,  plaintiffs  measure  of  damages 
is  the  difference  between  the  cost  of 
transportation  and  ^he  contract  price. 
Boland  v.  Northwestern  Fuel  Co.,  31 
Fed.  Rep.  523. 

If  the  owners  of  a  vessel  send  her  to 
a  foreign  port  for  a  cargo,  which  the 
master  procures  by  barter,  the  damages 
for  a  loss  of  the  cargo  are  what  the 
master  paid  for  it  to  the  person  of 
whom  he  bought,  and  not  what  it  cost 
the  owners,  on  the  whole,  to  obtain  it 
by  the  adventure.  To  this  may  be 
added  an  allowance  in  the  nature  of 
freight  for  the  voyage  from  the  port, 
which  has  increased  the  value  of  the 
goods,  and  has  been  destroyed  by  the 
collision.  TheGlaucus,  x  Low. (U.S.) 
366. 

Where  a  vessel  upset  a  cargo  of  iron 
into  the  water,  and  the  owner  of  the 
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which  the  owner  might  have  anticipated  in  his  particular  busi- 
ness.* 

/.  Presumption^  IN  Case  of  Loss  or  Damage. — When  goods 
in  the  custody  of  a  common  carrier  are  lost  or  damaged  after 
their  reception  and  before  their  delivery,  the  prima  facie  pre- 
sumption is  that  the  loss  or  injury  is  occasioned  by  the  default  of 
the  carrier,  and  the  burden  is  upon  him  to  prove  that  it  arose 
from  a  cause  for  which  he  was  not  responsible.*  When  he  can- 
not make  good  his  defense  on  some  of  the  exceptions  to  his 
liability,  he  must  pay  the  loss  though  chargeable  with  no 
negligence,  and  even  when  he  has  exercised  every  possible 
diligence  to  prevent  it.'  If  it  appears  that  the  injury  is 
caused  by  the  dangers  of  navigation  or  some  cause  within  the 
exception  of  the  bill  of  lading,  then  it  devolves  upon  the 
shipper  to  make  out  that  the  damage  might  have  been  avoided 


vessel  refusing,  after  demand  and  notice, 
to  get  up  the  iron,  the  shipper  raised  it, 
the  owner  was  held  liable  for  the  ez- 
p>ense  of  the  raising,  in  an  action  to  re- 
cover for  the  non-deliverj  of  the  iron. 
The  Sunswick,  5  Blatchf.  (U.  S.)  280. 

1.  Bazin  v.  The  Liverpool,  etc.,  S. 
S.  Co.,  5  Am.  L.  Reg.  459. 

A  vessel  having  on  board  a  cargo  of 
flour  for  transportation,  capsized  at  her 
wharf  before  sailing,  and  the  cargo 
was  much  damaged.  The  carriers  might 
easily  have  communicated  with  the 
owners  of  the  cargo,  and  sought  instruc- 
tions as  to  the  disposal  of^it;  but  they 
neglected  to  do  so  and  sold  the  cargo 
upon  their  own  authority  at  auction; 
after  which  the  vessel  sailed,  and  in 
due  time  arrived  at  the  port  of  delivery. 
Held^  that  the  owners  of  the  cargo  were 
entitled  to  recover  the  value  of  the 
cargo  at  the  port  of  delivery,  deducting 
freight  and  charges,  and  adding  interest 
on  the  balance.  The  Joshua  Barker, 
Abb.  Adm.  215. 

a.  The  Giglio  v.  The  Britannia,  31 
Fed.  Rep.  432;  Bond  v.  Frost,  8  La. 
Ann.  297;  Petrie  v.  Heller,  35  Fed. 
Rep.  310;  The  Maggie  M.,30  Fed.  Rep. 
692;  The  Samuel  E.  Spring,  29  Fed. 
Rep.  397;  Choate  v. 'Crowninshield,  3 
Cliff.  (U.S.)  187;  The  Wilhelmina,  3 
Ben.  (U.  S.)  no;  Hunt  v.  Cleveland,  6 
McLean  (U.  S.)  76;  Clark  v.  Barnwell, 
13  How.  (U.  S.)  ^72;  Nelson  v.  V^ood- 
ruff,  X  Black  (U.  S.)  156;  Bearse  v. 
Ropes,  I  Sprague  (U.  S.)  331;  Hastings 
V.  Pepper,  11  Pick.  (Mass.)  43;  Kerr  v. 
The  Norman,  Newb.  Adm.  525;  Hoggs 
V,  Bernard,  2  Ld.  Raym.  901 ;  Dawson 
V,  Chauncey,  2  Q.  B.  164;  Chickopee 
Bank  v,  Philadelphia  Bank,  8  Wall.  (U. 


S.)  650;  Day  V.  Ridley,  16  Vt.  48;  42 
Am.  Dec.  489;  Mahon  v.  The  Olive 
Branch,  18  La.  Ann.  107;  Zerega  v, 
Poppe,  I  Abb.  Adm.  397;  The  Emma 
Johnson,  i  Sprague  (U.  S.)  527. 

After  proof  of  loss  and  failure  to  de- 
liver, the  burden  of  proof  is  on  him  to 
bring  such  loss  and  failure  within  the 
exception.  Alden  v.  Pearson,  3  Gray 
(Mass.)  342.  They  will  not  be  excused 
'by  showing  that  the  navigation  was 
difficult  or  dangerous,  or  that  skillful 
and  competent  persons  were  employed 
to  conduct  the  boat;  but  must  discharge 
themselves  from  liability  by  showing 
that  the  loss  occurred  in  a  manner  and 
from  a  cause  that  will  acquit  them. 
Hill  t'.  Sturgeon,  28  Mo.  323. 

8.  Brousseau  v.  Hudson,  1 1  La.  Ann. 

427. 

Where  gold  dust  is  received  at  San 
Francisco  by  a  common  carrier  from 
that  place  to  the  city  of  New  York,  to 
be  delivered  by  him  at  the  latter  place, 
and  on  receiving  it  he  delivers  to  the 
shipper  a  bill  of  lading,  which  states 
that  it  is  received  on  the  Antelope  at 
San  Francisco,  and  that  **  on  arrival  at 
Panama  the  same  is  to  be  forwarded 
across  the  isthmus,  and  to  be  reshipped 
by  one  of  the  United  States  Mail 
Steamboat  Company's  ships  to  New 
York  .  .  .  and  to  be  delivered  in 
like  good  order  and  condition  at  the 
port  of  New  York,  dangers  of  the  seas 
(land  carriage  and  river  navigation, 
thieves  and  robbers)  excepted,"  and  the 
gold  dust  is  not  delivered,  the  carrier  is 
liable  unless  he  shows  that  he  was  pre- 
vented from  delivering  it  by  some  of 
these  causes..  Simmons  v\  Law,  8 
Bosw.  (N.  Y.)  213. 
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by  the  exercise  of  reasonable  care  and  skill  upon  the  part  of 
the  carrier.^ 

Merchandise  will  be  presumed  properly  paeked  unless  there  is 
something  in  the  appearance  or  condition  of  the  goods  on  their 
being  opened  after  delivery  afifording  ground  for  reasonable  infer- 
ence  that  they  were  packed  in  an  unfit  state  for  transportation, 
or  some  evidence  is  given  to  that  effect.*  So,  where  goods  are 
shipped  under  a  common  bill  of  lading,  it  will  be  presumed  that 
they  will  be  stowed  in  the  ordinary  mode  unless  there  is  a  posi- 
tive agreement  to  the  contrary,  or  circumstances  from  which  this 
may  be  inferred.'  If  the  bill  of  lading  contains  a  clause  "not 
accountable  for  leakage,  dust,  or  breakage,  if  properly  stowed," 
the  burden  of  proof  is  upon  the  carrier  to  show  proper  stow^* 

Proof  that  some  part  of  the  cargo  endured  the  voyage  without 
damage  does  not  raise  the  presumption  that  damage  to  another 
part  of  the  same  cargo  during  the  same  voyage,  was  occasioned  by 
bad  stowage.  Motion  of  the  ship  sufficient  to  account  for  the 
damage  beiilg  proved  to  have  occurred  during  the  voyage,  the 
presumption  in  absence  of  other  proof  is  that  such  motion  caused 
the  damage  and  when  the  motion  of  the  ship  is  shown  to  have 
been  caused  by  the  sea,  the  exception  of  the  bill  of  lading  exempts 


1.  The  Barracouta,  39  Fed.  Rep.  288; 
The  Jefferson,  31  Fed.  Rep.  489;  The 
Charles  J.  Willard,  38  Fed.  Rep.  759; 
Choate  v.  Crowninshield,  3  Cliff.  (U. 
S.)  187;  Nelson  v.  Woodruff,  x  Black 
(U.  S.)  156;  Clark  v,  Barnwell,  12 
How.  (U.  S.)  280;  Hunt  v.  Cleveland, 
Newb.  Adm.  221 ;  6  McLean  (U.  S.) 
77;  The  David  and  Caroline,  5  Blatchf. 
(U.  S.)  266;  Dedekam  v.  Vose,  3 
Blatchf.  (U.  S.)  44;  The  Colonel  Led- 
yard,  i  Sprague  (U.  S.)  530;  Lamb  v. 
Farkman,  I  Sprague  (U.  S.)  354;  Union 
Ins.  Co.  V.  Shaw,  2  Dill.  (U.  S.)  23; 
Western  Transp.  Co.  v.  Downer,  11 
Wall.  (U.  S.)  129;  Turner  t;.  The  Black 
Warrior,  i  McAll.  (U.  S.)  181;  The 
Rocket,  1  Biss.  (U.  S.)  354;  The  Delhi, 
I  Ben,  (U.  S.)  345;  Vaughan  v,  630 
Casks  of  Sherry  Wine,  7  Ben.  (U.  S.) 
506;  Hart  V.  Allen,  2  Watts  (Pa.)  114; 
Price  V,  The  Uriel,  10  La.  Ann.  413. 

a.  English  V,  The  Ocean  Steam  Nav. 
Co.,  2  Blatchf.  (U.  S.)  425.  See  The 
Maggie  M.,  30  Fed.  Rep.  692;  The 
Counaught,  32  Fed.  Rep.  640;  The 
Burgundia,  29  Fed.  Rep.  464. 

Where  goods  stowed  near  the  deck 
are  more  liable  to  the  sweating  of  the 
hold  than  those  stowed  low,  and  the 
goods  in  question,  the  character  of 
which  was  known  to  the  master,  are 
peculiarly  susceptible  of  injury  from 
that  cause,  while  others  of  the  same 
kind  on  the  same  voyage  and  vessel  are 


received  uninjured,  it  will  be  presumed 
that  the  injury  was  caused  by  bad  stow- 
age, and  the  vessel,  having  receipted  for 
the  goods  in  good  condition,  will  be 
liable.  Montgomery  v.  The  Abby 
Piatt,  6  La.  Ann.  410. 

Where  the  shipper  of  goods  took  t 
bill  of  lading  with  the  indorsement  on 
the  margin,  "  Weight  and  contents  un- 
known," and  on  the  arrival  of  the 
vessel  at  New  Orleans  they  were  con- 
demned by  the  portwarden  to  be  sold 
as  damaged — ^held,  that,  under  such  a 
bill  of  lading,  the  common  carrier  had 
complied  with  his  contract  when  he 
had  delivered  the  box  in  extcmallr 
good  order  and  condition;  and  that  the 
burden  of  proof  rested  on  the  consignor 
to  show  that  the  contents  of  the  box 
were  in  good  order  and  condition  at  the 
time  of  the  shipment.  Wentworth  r. 
The  Bealm,  16  La.  Ann.  18. 

If  sufficiently  heavy  weather  is  ex- 
perienced by  a  vessel  to  account  for 
damage  to  cargo  by  motion  of  the  ship, 
the  presumption  is  that  the  damage  was 
so  caused,  and  not  by  pad  stowage;  and 
the  fact  that  part  of  a  cargo  endures  the 
voyage  without  damage  raises  no  pre- 
sumption that  damage  to  other  jparts 
was  caused  by  bad  stowage.  The  rolr- 
nesia,  30  Fed.  Rep.  2x0. 

8.  The  Peytona,  2  Curt  (U.  S.)  21. 

4.  Edwards  v.  The  Cahawba,  14  La. 
Ann.  220. 
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the  ship  unless  bad  stowage  be  proved.^  When  goods  shrpped  in 
good  order  and  condition  are  datnaged  by  sea-water,  it  is  for  the 
ship  to  show  that  the  damage  was  occasioned  "  by  the  perils  of 
the  sea."* 

9.  Denmrrage. — See  Demurrage,  vol.  5,  p.  S42. 

Tin.  CABBIEB8  OF  PA8SEHGEB8. — All  who  offer  are  entitled  to 
passage  on  board  a  ship  engaged  in  the  carriage  of  passengers.' 
But  this  right  is  subject  to*  such  reasonable  regulations  as  the 
proprietors  may  prescribe.  They  are  not  bound  to  admit  passen- 
gers on  board  who  refuse  to  obey  these  regulations  of  the  ship, 
or  who  are  guilty  of  gross  and  vulgar  habits,  or  whose  characters 
are  doubtful  or  dissolute  or  suspicious.*  Nor  are  they  bound  to 
admit  passengers  on  board  whose  object  is  to  interfere  with  the 
interests  or  patronage  of  the  proprietors  so  as  to  make  the  busi- 
ness less  lucrative  to  them.*  A  refusal,  however,  should  precede 
the  saiHng  of  the  ship.  After  the  ship  has  started  upon  its 
voyage,  it  is  too  late  to  take  exceptions  to  the  character  of  the 
passenger  or  to  his  peculiar  business,  provided  he  violates  no 
flexible  rule  of  the  vessel  in  getting  on  board.^  The  master  can- 
not  lawfully  remove  from  his  vessel  a  passenger  whose  behavior  is 
proper,  and  who  has  tendered  his  fare.'' 

Where  a  common  carrier  gives  public  notice  that  he  will 
receive  passengers  for  transportation,  he  contracts  an  engage- 
ment with  the  public  which  his  duty  as  a  common  carrier  binds 
him  to  perform.®  Thus,  where  by  public  notice  or  established 
usage  a  common  carrier  by  water  has  a  place  of  starting, 
the  hour  of  starting,  the  course  to  be  pursued,  etc.,  damages 
arising  from  a  non-compliance  with  such  regulations  cannot 
be   excused   by  stress   of    weather.®     If   the  weather    prevent 

1.  The  Polynesia,  30  Fed.  Rep.  210.  605;    Coppin    v,  Braithwaite,    8    Jur. 

a.  The   Lydian     Monarch,   23    Fed.  875. 

Rep.    298;   The  Thomas   Melville,  31  7.  Pearson  r.  Duane«  4  Wall.  (U.  S.) 

Fed.  Rep.  486.  605. 

8.  Jencks  v,  Coleman,  2   Sumn.  (U.  8.  Heirn  v,  M'Caughan,  32  Miss.  17; 

S.)  222;  Day  V.  Owen,  5  Mich.  520;  72  66   Am.   Dec.   588;   The   Aberfoyle,  i 

Am.  Dec.  62.  Blatchf.  (U.  S.)  360.     See  The  Cana- 

4.  Jencks  v.  Coleman,  2   Sumn.  (U.  dian,  i  Brown  Adm.  11. 

S.)  224.  In  admiralty,  an  action  in  personam 

5.  A  person  who  had,  on  board  of  a  for  breach  of  the  contract  of  a  passen- 
8teamboat  which  was  a  common  car-  ger  ticket  may  be  brought  by  the  trans- 
ricr,  pursued  agahist  the  remonstrance  feree  of  the  ticket  in  his  own  name. 
of  the  carrier,  the  business  of  an  Cobb  v,  Howard,  3  Blatchf.  (U.  S.) 
express  agent  on  board  of  such  steam-  524. 

boat,  came  on  board  of  her  again  for  9.  The   Pacific,   i   Blatchf.    (U.   S.) 

that  purpose,  having  purchased  a  ticket  569;  Sunday  v,  Gordon,  B.  &  H.  Adm. 

for  a  passage  and  refused  to  desist  from  569. 

such  business  when  requested   by  the  The  owner  of  a  ship  bound  from  New 

officer  of  the  boat,   and  was  removed  York  to  California,  agreed  with  C,  at 

from  the  boat  by  such  officer  without  New   York,   to   take   him   as  a   cabin 

unnecessary   force— held,   that  the  re-  passenger,  with  his   luggage,  at   $300; 

moval  was'justifiable.    The  D.  R.  Mar-  not  more  than  fifty  cabin  passengers  to 

tin,  II  Blatchf.  (U.  S.)  233.  be  received,  for  which  reason  the  fare 

6.  Pearson  v.  Duane,  4  Wall.  (U.  S.)  was  raised  from  $250,  the  usual  charge; 
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a  vessel  from  arriving  at  a  port  where  she  "has  contracted 
to  be  at  a  specified  time  to  receive  passengers,  a  barrier  may  be 
required  to  return  the  passage  money.*  The  carrier  may  be  liable 
for  damages  arising  from  unreasonable  dcjlay  along  the  route, 
occasioned  by  the  fault  or  neglect  of  those  legitimately  engaged  in 
the  line  of  transportation.*  If  the  performance  of  the  engage- 
ment is  rendered  impossible  by  reason  of  stress  of  weather  or 
other  cause,  the  passenger  cannot  bfe  called  upon  to  pay  his  pas- 
sage money  if  not  already  paid.  If  he  has  paid  it,  he  can 
recover  it  back  from  the  master  or  shipowner.' 


state-rooms  to  be  fitted  up  between 
decks  on  each  side,  with  a  free  passage 
between,  disincumbered  with  freight, 
for  ventilation  and  exercise;  and  the 
vessel  to  sail  on  the  5th  of  January.  C 
paid  his  passage  money  on  the  2d.  He 
lived  in  Massachusetts,  and  prepared 
for  the  voyage  at  considerable  expense, 
and  went  to  New  York  at  the  time  ap- 
pointed for  sailing,  when  he  found  that 
the  state-rooms  had  no  space  between 
them  for  ventilation  or  exercise,  in 
consequence  of  the  increased  number  of 
them,  and  that  72  cabin  passengers  had 
been  engaged,  many  at  $275  each,  so 
that  the  vessel  was  overcrowded  with 
passengers  and  cargo,  and  incommodi- 
ous, and  dangerous  to  health.  C  re- 
fused to  embark,  and  demanded  back 
his  passage  money,  which  was  refused. 
He  then,  on  the  20th  of  January,  filed  a 
libel  in  remo  against  the  ship,  for  the  re- 
turn of  the  passage  money  and  for  his 
damages.  Held^  that  the  admiralty  had 
jurisdiction  of  the  case,  and  that  the 
ship  was  liable.  The  Pacific,  i  Blatchf. 
(U.  S.)  569. 

Libelant  purchased  a  passage  ticket 
on  steamer  Chateau  Margaux  from 
New  York  to  Bordeaux.  The  ticket, 
like  the  company's  prospectus,  ex- 
pressly stated  that  the  passage  would 
be  direct.  After  the  sale  of  the  ticket, 
the  steamer  took  cargo  for  Santander, 
Spain,  and  sailed  direct  for  that  port, 
without  notice  to  libelant,  and  was 
consequently  six  days  longer  in  reach- 
ing Bordeaux.  Libelant  proved  no 
special  damage  arising  from  the  delay, 
except  loss  of  time  and  the  annoyance 
incident  thereto.  Held^  on  suit 
brought  to  recover  damages  for  the 
delay,  that  the  deviation  was  a  breach 
of  the  contract,  and  that  libelant  should 
recover  the  amount  of  passage  money 
paid.  De  Colange  v.  The  Chatteau 
Marguax,  37  Fed.  Rep.  157. 

If  a  boat  expressly  contracts  to  land 
a  passenger  at  a  particular  place,  with 
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knowledge  of  the  danger  attending  it, 
such  danger  will  be  no  defense  to  an 
action  for  damages  for  non-fulfillmeDt 
of  the  contract.  Porter  v.  The  New 
England,  17  Mo.  290. 

1.  Cobb  z\  Howard,  3  Blatchf.  (U. 
S.)  524;  Williams  v,  Vanderbilt,  29 
Barb.  (N  Y.)  491;  Cope  v.  Dodd,  13 
Pa.  St.  33. 

Where  carriers  agree  to  transport  a 
passenger  to  a  particular  place,  in  a 
particular  vessel,  which  was  lost  at  the 
time,  though  not  known  to  either 
party,  the  carriers*  only  obligation  is 
to  return  the  money  paid  with  interest, 
because  the  condition  on  which  it  had 
been  paid  had  wholly  failed;  and  if 
the  plaintiff  set  forth  such  a  contract 
and  alleges  for  a  breach  that  he  «-as 
not  carried  in  that  vessel,  and  does  not 
aver  an  obligation  on  the  carriers  to 
provide  a  substitute,  and  does  not 
claim  damage  for  their  neglect  to  pro- 
vide such  substitute,  he  is  confined  to 
the  particular  breach  alleged,  and  can- 
not recover  on  other  grounds.  Briggs 
V.  Vanderbilt,  19  Barb.  (N.  Y.)  222. 

Where  the  passengers  by  their  own 
acts  deprive  the  captain  of  an  election 
to  repair  and  continue  the  voyage, 
commenced  but  interrupted  by  perils 
of  the  sea,  the  owner  may  retain  the 
passage  money  advanced.  Marks  r. 
Nashville  Co.,  6  La.  Ann.  126. 

S.  Van  Buskirk  v,  Roberts,  31  N.  Y. 
661 ;  Quimby  v,  Vanderbilt,  17  N.  Y. 
306 ;  72  Am.  Dec.  469. 

8.  Briggs  V.  Vanderbilt,  19  Barb.  (N. 
Y.)  222;  Howard  v.  Astor,  etc.,  Ins. 
Co.,  5  Bosw.  (N.  Y.)  38;  Brown  v. 
Harris,  2  Gray  (Mass.)  359;  Cope  r. 
Dodd,  13  Pa.  St.  33;  The  Zenobia, 
Abb.  Adm.  48. 

Where  an  agreement  is  entered  into 
between  the  master  of  a  vessel  and  a 
passenger  for  the  transportation  of  the 
latter,  u  his  baggage  and  passage  money 
is  paid  in  advance,  and  the  agreement 
is  not  performed  through  the  fault  of 
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V  Loss  of  Baggage  and  Other  Property. — The  master  of  a  vessel 
engaged  in  carrying  passengers  for  hire  is  responsible  as  a  com- 
mon carrier  for  their  baggage  if  lost.*  He  will  not,  however, 
incur  this  responsibility  unless  the  baggage  is  delivered  to  him 
or  his  servaats.*  If  delivered  to  his  servant,  it  must  be  to  such  ' 
servant  as  is  intrusted  to  receive  the  goods  and  not  to  one 
engaged  in  other  duties.*  What  shall  be  deemed  baggage  within 
the  rule  of  the  carrier's  liability  is  not  clearly  defined.*  It  ordi- 
narily  includes  such  things  as  the  traveler  usually  has  with  him  as 
part  of  his  baggage,*  wearing  apparel  and  bed  and  bedding.® 


the  roaster,  the  ship  is  liable  in  specie 
to  refund  the  passage  mone^  and  to  pay 
damages  for  any  failure  to  deliver  the 
goods  shipped.  The  Zenobia,  Abb. 
Adm.  48. 

Plaintiff  took  his  passage  on  board  a 
vessel  with  board  and  accommodations 
and  paid  freight  in  advance.  The 
vessel  was  compelled  to  put  into  an  in- 
termediate port  from  necessity  where 
the  owner  had  a  better  vessel  provided 
in  which  he  offered  to  take  the  •  passen- 
gers, but  the  plaintiff  without  making 
any  objection  to  the  change  did  not  pro- 
ceed in  the  vessel  substituted.  Meld^ 
that  there  could  be  no  apportionment  of 
the  freight,  and  the  plaintiff  was  not 
entitled  to  recover  back  any  part  of  the 
money  which  he  had  paid.  Detouches 
V,  Peck,  9  Johns.  (N.  V.)  210. 

Where  a  steamboat  was  enjoined 
from  landing  at  the  only  dock  at  S,  her 
destination — held,  that  she  was  under 
no  obligation  to  her  charterers  to  take 
passengers  to  S,  and  leave  the  charter- 
ers to  provide  a  way  of  getting  them  on 
shore.  Post  v.  Koch,  30  Fed.  Rep. 
308. 

1.  Prickett  v.  New  Orleans  Anchor 
Line,  13  Mo.  App.  436;  Blanchard  v, 
Isaacs,  3  Barb.  (N.  Y.)  318;  Walsh  v. 
The  H.  M.  Wright,  Newb.  Adm.  494; 
The  Elvira  Harbeck,  a.Blatchf.  (U.  S.) 
336;  The  State  of  New  York,  7  Ben. 
(U.S.)  450. 

2.  The  Crystal  Palace  v.  Vanderpool, 
16  B.  Mon.  (Ky.)  302;  Packard  v.  Get- 
man,  6  Cow.  (N.  Y.)  757;  x6  Am.  Dec. 
475;  Tower  f.  Utica,  etc.,  R.  Co.,  7 
HiU  (N.  Y.)  47;  42  Am.  Dec.  36;  Mac- 
lin  V.  New  Jersey  S.  Co.,  9  Am.  L. 
Reg.  N.  S.  237;  Epps  V.  Hinds,  27  Miss. 
657 ;  61  Am.  Dec.  528;  The  R.  E.  Lee, 
2*  Abb.  (U.  S.)  51 ;  Forbes  v,  Davis,  18 
Tex.  268. 

Art  American  passenger  in  the  de- 
fendant's ship  on  a  voyage  from  Liver- 
pool to  New  York,  took  exclusive  pos- 
session  of  his  trunk,  taking  it  into  the 


steerage,  placing  it  under  his  bed  and 
fastening  it  to  his  berth  with  ropes. 
During  the  voyage  it  was  stolen.  Held^ 
that  the  owners  of  the  ship  are  not 
liable  for  its  value.  Coheit  v.  Frost,  2 
Duer  (N.  Y.)  33c. 

The  deposit  of  a  trunk  in  the  usual 
place  fpr  passengers'  baggage,  on  a 
steamboat,  is  not  a  sufficient  delivery 
unless  the  owner  takes  passage  also. 
Wright  V.  Caldwell,  \  Mich.  51. 

If  the  trunk  is  diropped  into  the 
water  while  being  carried  from  the 
wharf  on  board  the  vessel  by  persons  in 
the  employ  of  the  managers  of  the 
vessel,  the  steamship  is  responsible  for 
injury  to  its  contents.  Moore  v.  The 
Evening  Star,  20  La.  Ann.  402. 

8.  Blanchard  v,  Isaacs,  3  Barb.  (N. 
Y.)  389;  Forbes  v,  Davis,  18  Tex.  268. 

A  notice,  posted  in  a  carrier  steam- 
boat, to  the  effect  that  the  carrier  ivill 
not  be  liable  for  the  loss  of  baggage, 
unless  the  same  has  been  checked,  if  it 
have  any  effect,  will  not  prevent  a  per- 
son, who  gave  his  baggage  to  the  boat 
agent,  and  demanded  a  check,  but 
failed  to  receive  one,  because  the  per- 
son whose  duty  it  was  to  give  them 
was  not  present,  from  recovering  its 
value.  Freeman  v.  Newton,  3  E.  D. 
Smith  (N.  Y.)  346. 

4.  Hopkins  v,  Westcott,  6  Blatchf. 
(U.S.)  69. 

6.  Hopkins  v,  Westcott,  6  Blatchf. 
(U.  S.)  69;  The  H.  M.  Wright,  Newb. 
Adm.  494 ;  Pardee  v.  Drew,  35  Wend. 
(N.  Y.)  459. 

6.  U.  S.  V.  139  Packages,  3  Am.  L. 
Reg.  421. 

Jewelry. — A  gold  watch  and  chain, 
gold  ornaments  for  presents,  and 
American  coin  are  not  baggage  as  be- 
tween the  passengers  and  the  carrier 
of  such  passengers.  The  Ionic,  5 
Blatchf.  (U.  S.)  538. 

Where  jewelry  was  worn  by  two 
lady  passengers  upon  a  steamboat  as 
part  of  their  apparel,  and  was  left  by 


767 


Oarrien  of 


SHIPS  AND  SHIPPING. 


A  vessel  may  be  held  responsible  for  n\oney  or  jewelry  depos- 
ited by  travelers  with  the  captain,  when  the  deposit  is  a  neces- 
sary  one.^  But  where  the  property  is  taken  from  a  stateroom  or 
^  stolen  from  the  pocket  of  a  passenger,  in  the  absence  of  proof 
'  that  the  robbery  was  committed  by  one  of  the  employes,  the  ship 
will  not  be  liable.*  If  a  pasfeenger  loses  his  ticket  while  on 
board  a  steamboat  which  requires  passengers  to  buy  tickets 
before  going  on  board  and  to  deliver  them  up  on  landing,  the 
loss  falls  on  himself  and  not  on  the  carriers,  and  it  is  his  duty  on 
landing  to  pay  the  amount  of  his  fare.* 

2.  Injuries  and  Wrongs  to  Passengers. —  A  vessel  is  liable  for 
injuries  to  passengers  resulting  from  the  acts  of  the  owner  or  any 
of  his  servants  while  acting  within  the  scope  of  their  employment.* 
If  a  passenger  is  injured  through  negligence  of  those  in  charge 


them  in  their  state  room,  in  a  carpet 
bag  with  other  articles  of  personal  use 
and  was  stolen  while  they  were  at  sup- 
per, held  that  the  steamship  was  not 
liable  therefor.  The  R.  E.  Lee,  2  Abb. 
(U.  S.)  49. 

For  the  loss  of  a  valise,  placed  under 
a  passenger's  berth,  containing  a  gold 
watch,  gold  spectacles,  and  $11  in 
money,  the  boat  was  held  liable.  The 
H.  M.  Wright,  i  Newb.  Adm.  494. 

Merchandise.  —  The  owners  of  a 
steamboat  are  not  liable  for  trunks 
containing  nothing  but  merchandise. 
Pardee   v.   Drew,  25  Wend.   (N.  Y.) 

459. 

r.  Dunn   V.   Branner,    13   La.    Ann. 

452. 

The  owners  are  responsible  as  com- 
mon carriers,  for  specie  received  on 
board  by  the  master,  on  proof  either 
that  he  received  it  as  freight  to  be 
transported  and  delivered  at  the  port  of 
destination,  or  that  he  received  it  and 
afterwards  applied  it  to  the  payment  of 
the  expenses  of  the  vessel  on  the  trip. 
Sulakowski  v,  Flint,  22  La.  Ann.  6." 

S.  Abbott  V.  Brad  street,  55  Me.  530 ; 
McKec  v.  Owen,  15  Mich.  115;  Clark 
V,  Burns,  ii8  Mass.  275. 

A  passenger  on  board  a  steamboat,  a 
common  carrier  of  passengers,  occupied 
a  state  room  with  a  fellow -passenger,  a 
stranger,  which  was  assigned  to  them, 
by  the  officers  of  the  boat.  The  state- 
room window  was  broken,  and  the  at- 
tention of  the  stewardess  was  called  to 
it.  When  the  first  passenger  retired 
for  the  night,  she  rolled  up  her  dress, 
in  the  pocket  of  which  were  about  $30, 
and  a  gold  chain,  and  placed  it  at  the 
foot  of  the  upper  berth.  Earlj'  in  the 
morning  she  found  the  dress  unrolled, 
that  the  money  and  chain  had  disap- 
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peared,  and  that  a  pillow  which  had  been 
placed  in  the  window  was  not  in  it 
She  testified  that  the  woman  with  her 
could  not  have  taken  the  property  with- 
out awakening  her,  as  they  occupied 
the  same  berth.  Held,  that^the  owners 
of  the  boat  were  not  liable  for  the  loss, 
because  the  money  and  chain  were  not 
in  their  custody.  McKee  v.  Owen,  15 
Mich.  115. 

S.  Stand ish  v,  Narragansett  Steam- 
ship Co.,  Ill  Mass.  512;  15  Am.  Rep. 
66. 

4.  Best  V.  The  Uncle  Sam,  i  McAll. 
(U.  S.)  510;  McGuirer.  Golden  Gate,  i 
McAll.  (U.  S.)  io«;.  See  The  Rebecca, 
I  Ware  (U.  S.)*i88;  The  Phebe.  i 
Ware  (U.  S.)  263;  Sherwood  v.  Hall, 
3  Sumn.  (U.  S.)  127;  Dean  v.  The 
Eangus,  Bee  Adm.  369;  The  New 
World  V,  King,  16  How.  (U.  S.)  469; 
Waring  V,  Clark,  5  How.  (U.  S.)  44; 
Sherlock  v.  Ailing,  93  U.  S.99;  North- 
western Union  Packet  Co.  v.  Cloug^, 
20  Wall.  (U.  S.)  528;  Simmons  r.  Nei^ 
Bedford,  etc..  Steamboat  Co.,  100 
Mass.  34. 

A  ship  is  liable  for  injuries  inflicted 
by  the  bite  of  a  dog,  on  board  by  con- 
sent of  the  master  and  owners,  upon  a 
person  lawfully  on  board,  and  entitled 
to  be  carried  safely.  The  Lord  Derby, 
17  Fed.  Rep.  265. 

Where  a  passenger  was  injured  bj 
an  explosion  of  a  boiler,  the  steamboat 
proprietors  were  held  liable  for  dam- 
ages, although  the  inspector,  exercis- 
ing his  office  in  pursuance  of  the  above 
act,  had  certified  that  the  conditions 
of  the  act  were  complied  with.  Swart- 
hout  V,  New  Jersey,  etc.,  Co.,  46  Barb. 
(N.  Y.)  i22. 

In  an  action  by  T  against  a  steam- 
boat company,  to  recover  for  personal 
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the  vessel  is  liable.*  The  fact  that  no  fare  is  paid  will  not  free 
the  owner  from  the  obligations  of  a  carrier  of  passengers.*  In 
case  the  life  of  a  passenger  is  lost  by  reason  of  the  negligence  of 
those^in  charge,  the  vessel  is  liable  in  damages.^  But  a  vessel  is 
not  liable  if  the  injury  happens  from  sheer  accident  or  misfortune, 
where  there  is  no  negligence  or  fault,  or  where  no  reasonable 
caution,  foresight,  or  judgment  of  those  in  charge  would  have 
prevented  the  injury.^  Nor  is  a  ship  responsible  for  any  injury 
resulting  from  a  latent  defect  in  the  machinery  which  could  not 
have  bpen  avoided  by  the  exercise  of  the  highest  degree  of  care.* 
Nor  is  a  ship  liable  where  the  passenger's  negligence  contributes 
to  the  injury.®  The  passengers  are  also  entitled  to  respectable 
treatment  from  those  in  charge,  and  there  is  an  implied  stipula- 


in juries  from  being  struck  by  the  han- 
dle of  a  loaded  box  of  coal,  while  he 
was  a  passenger  on  a  boat  which  was 
then  stopping  at  a  point  on  the  Mis- 
sissippi River  two  hours,  which  point 
was  not  his  destination,  there  was  evi- 
dence that  the  servants  bringing  coal 
on  board,  came  on  the  forward  staging 
and  went  off  on  the  after  staging 
placed  near;  that  T,  while  following 
servants  thus  going  off,  was  struck  bj 
such  handle  in  the  hands  of  servants 
rushing  on ;  and  that  T  used  ordinary 
care.  There  was  no  proof  of  any  rule 
or  regulation  requiring  passengers  to 
a  more  distant  point  to  remain  in  the 
cabin,  and  not  go  on  the  staging. 
Held,  that  the  company  was  liable  for 
the  injury.  Keokuk  Northern  Line 
Packet  Co.  v.  True,  88  111.  608. 

1.  The  Nederland,  15  Fed.  Rep.  63. 

A  custom  to  permit  persons  usually 
employed  on  steamboats  to  go  free  of 
charge  from  place  to  place  is  a  reason- 
able one,  and  the  master  has  power  to 
act  under  it  and  bind  the  owner,  and  a 
person  of  this  description  who  had  ob- 
tained a  free  passage  on  a  steamboat 
by  the  master^s  permission  was  law- 
fully on  board  under  this  custom,  and 
the  owners  of  the  boat  were  liable  to 
him  for  any  damage  by  a  want  of 
proper  care  on  the  part  of  themselves 
or  their  agents.  The  New  World  v. 
King,  x6  How.  (U.  S.)  469. 

S.  Cleveland  v.  New  Jersey  Steam- 
boat Co.,  68  N.  Y.  306. 

S.  Ladd  V.  Foster,  31  Fed.  Rep.  827; 
Hrebrik  v.  Carr,  29  Fed.  Rep.  298; 
The  City  of  Brussels,  6  Ben.  (U.S.) 
371 ;  The  Aberfoyle,  Abb.  Adm.  242. 
See  The  Highland  Light,  Chase  Dec. 
(U.  S.)  151;  American  Steamboat  Co. 
V.  Chase,  16  Wall.  (U.  S.)  532;  The 
Platina,  1 1  Law  Rep.  N.  S.  397. 


4.  The  Pilot  Boy,  23  Fed.  Rep.  103. 
A  child  three  years  old  was  left  to 

itself  by  its  nurse  when  on  board  a 
steamship,  and,  wandering  to  a  part 
where  it  had  no  right  to  be,  was  in- 
jured by  the  rudder  chain  which  ran 
in  an  open  box  on  the  main  deck. 
Held,  that  the  ship  was  not  liable. 
The  Burgundia,  29  Fed.  Rep.  465. 

Libelant,  a  steerage  passenger  on  the 
steamship  F,  in  coming  down  from  the 
deck  to  go  to  his  quarters,  fell  through 
the  fore  hatch  in  the  lower  between- 
decks,  breaking  his  leg.  The  hatch  was 
ordinarily  kept  covered,  and  the  passen- 
gers were  in  the  habit  of  walking  over 
it.  It  had  probably  been  opened  to 
bring  up  provisions,  but  there  was  no 
light  to  enable  libelant  to  see  whether 
it  was  open,  nor  was  there  any  rail  or 
guard  around  it  Libelant  testified 
that  he  had  never  seen  the  hatch  open, 
and  did  not  know  that  it  was  liable  to 
be  open.  No  caution  had  even  been 
given  to  the  passengers  in  regard  to 
it.  Heldy  that  the  vessel  was  liable  for 
lil>elant's  injury,  his  damages  being 
fixed  at  |i,6oo.  Behrens  v,  the  Fur- 
nessia,  35  Fed.  Rep.  798. 

Where  there  was  an  open  doorway 
from  which  steep  stairs  descended  to 
the  hold  which  was  in  such  a  location 
that  it  was  liable  to  be  mistaken  by  a 
passenger  for  the  stairs  which  ascended 
to  the  upper  deck,  held  that  the  own- 
ers of  the  boat  were  guilty  of  negli- 
gence in  not  having  it  so  effectually 
lighted  as  to  warrant  a  passenger  mak- 
ing such  a  mistake  as  soon  as  he  faced 
and  was  about  to  step  into  the  open- 
ing.   The  Pilot  Boy,  23  Fed.  Rep.  103. 

5.  The  Netherland,  14  Phil.  (Pa.) 
601. 

6.  Bartlett  v.  New  York,  etc.,  Co.,  8 
N.  Y.  Supp.  309. 


22  C.  of  L.— 49 
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tion  that  female  passengers  shall  be  protected  against  obscene 
conduct,  lascivious  behavior  and  every  immodest  approach.*  The 
utmost  vigilance  and  care  must  be  exercised  in  maintaining  order 
on  board  a  ship,'  in  guarding  the  passengers  against  violence  from 
whatever  source  arising  which  might  reasonably  be  anticipated 
and  naturally  be  expected  to  occur  in  view  of  all  the  circum- 
stances  and  of  the  number  and  character  of  the  persons  on 
board.*  Reasonable  means  and  opportunity  of  leaving  the  boat 
must  also  be  provided.'  These  duties  which  the  law  imposes  in 
relation  to  the  treatment  and  accommodation  of  passengers 
during  the  voyage  necessarily  ceases  on  the  termination  of  the 
voyage.  If  during  the  voyage  a  contagious  disease  breaks  out  in 
the  vessel,  and  on  her  arrival  in  port  the  city  authorities  find  it 
necessary,  in  order  to  prevent  the  spreading  of  the  infection,  to 
have  her  sick  passengers  sent  to  the  hospital  to  be  treated,  the 
owners  oiF  the  vessel  cannot  ,be  made  liable  for  the  expenses 
incurred  thereby.* 

IX.  Fbeight — 1.  In  General. — The  general  rule  is  that  freight 
for  the  entire  voyage  can  only  be  earned  by  due  performance  of 
the  voyage.*  Where  there  is  no  default  or  inability  of  the 
carrier-ship  to   perform  the  voyage  and  the  shipowner  is  ready 


1.  Nieto  V.  Clark,  i  Cliff.  (U.  S.) 
X45 ;  Flint  v.  Norwich,  etc.,  Transp. 
Co.,  6  Blatchf.  (U.S.)  158. 

The  owners  of  a  steamboat,  who  un- 
dertake to  transport  passengers,  are 
bound  to  take  such  precautions  as  will 
protect  their  passengers  from  the  vio- 
lence which  may  reasonably  be  ex- 
pected from  disorderly  persons  on  board, 
even  though  such  disorderly  persons 
are  soldiers,  and  are  carried  by  compul- 
sion. Flint  V,  Norwich,  etc.,  Transp. 
Co.,  6  Blatchf.  (U.  S.)  158. 

UablUty  for  Assault  and  Battery.— A 
passenger,  assaulted  and  beaten  by  the 
master,  may  recover  damages  therefor 
of  the  owner  of  the  ship;  but  actual 
damages  only,  not  punitive,  should  be 
allowed.  McGuire  v.  The  Golden 
Gate,  1  McAll.  (U.S.)  104;  Loy  v.  The 
F.  K.  Aubury,  28  111.  412;  81  Am.  Dec. 
792. 

When  the  master  assaults  a  passen- 
ger and  turns  him  out  of  the  cabin  into 
the  steerage,  compelling  him  to  remain 
there  during  the  voyage,  and  permit- 
ting him  to  be  robbed  and  treated  with 
indignity  by  the  other  passengers,  he 
will  be  responsible  not  only  for  the  ac- 
tual loss,  but  also  the  mental  and  bodily 
suffering  to  which  the  passenger  has 
been  exposed.  Block  v.  Bannerman,  10 
La.  Ann.  i. 

A  rule  or  custom  of  a  steamboat  re- 
quiring persons  of  color  who  are  pas- 


sengers thereon  to  be  excluded  from  the 
regular  table,  and  take  their  meals  upon 
the  guards  of  the  boat  or  in  the  pantry, 
is  not  a  reasonable  one,  and  cannot  be 
enforced  in  lotva.  In  this  case,  the 
officers  of  the  boat  were  held  liable  for 
assault  and  battery  for  forcibly  remov- 
ing from  the  table  a  quadroon  who  had 
embarked  at  Burlington  to  be  trans- 
ported to  Quincy,  111.,  where  she  was 
engaged  as  teacher.  Coger  r.  North 
Western  Union    Packet  Co..  37  Iowa 

The  officers  of  a  steamship  have  a 
right  to  reserve  a  table  in  the  dinner 
cabin  for  their  own  use,  and  to  cause 
an  intruder  thereat  to  be  removed  bj 
force,  so  far  as  force  may  be  necessary, 
Ellis  V,  Narragansctt  Steamship  Co.,  lii 
Mass.  146. 

a.  Flint  ».  Norwich,  etc.,  Transp. 
Co.,  34  Conn.  554. 

S.  Keokuk  Packet  Co.  v,  Henry,  so 
111.  264. 

4.  New  Orleans  v.  Windermere,  12 
La.  Ann.  84. 

5.  The  Ship  Nathaniel  Hooper,  3 
Sumn.  (U.  S.)  542;  2  L.  R.  133;  Sam- 
payo  T'.  Salter,  i  Mason  (U.  S.)  43: 
Donohoe  f.  Kettell,  i  Cliff.  (U.  S.) 
143 ;  Hurtin  ^^  Union  Ins.  Co.,  i  Wash. 
(U.  S.)  530;  Simonds  v.  Union  Ins. 
Co.,  I  Wash.  (U.  S.)  443;  The  Sara- 
toga, 2  Gall.  (U.  S.)  164;  Rowland  r. 
The  Lavinia,  i  Pet.  Adm.  123;  Weston 
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to  forward  them  but  there  is  a  default  on  the  part  of  the  owner 
of  the  cargo  or  he  waives  a  further  prosecution  of  the  voyage, 
full  freight  will  be  due.*  But  where  the  vessel  is  driven  into  an 
intermediate  port  by  stress  of  weather  and  is  unable  to  proceed, 
the  owner  is  bound  to  repair  his  vessel  in  the  mean  time,  or  pro- 
cure another  vessel  to  convey  the  goods ;  if  he  fails  in  this,  he  is 
not  entitled  to  freight.*  No  freight  is  earned  where  goods  are 
delivered  to  the  wrong  person.*  But  where  the  misdelivery  is 
not  occasioned  by  any  fault  on  the  part  of  the  ship,  she  will  be 
entitled  to  freight.*  Stipulations  in  a  bill  of  lading  for  extra 
freight  are  valid,*  but  they  will  not  be  enforced  where  the 
consignees  nave  suffered  injury  by  tardy  deliver^.®  The  capture 
of  a  neutral  ship  does  not  operate  a  dissolution  of  a  contract  of 


7'.  Minot,  3  Woodb.  &  M;  (U.  S.)  443; 
Blanchard  v,  Buckman,  3  Me.  i ;  The 
Erie,  3  Ware  (U.S.)  252 ;  Vlierboom 
r.  Chapman,  13  M.  &  W.  2^0;  Caze  v. 
Baltimore  Ins.  Co.,  7  C.  R.  358;  West- 
ern Transp.  Co.  v.  Hoyt,  69  N.  Y./30; 
Brittan  v.  Barnabv,  21  How.  (U.  S.) 
527 ;  Arthur  v.  The  Cassius,  2  Story 
( U.  S.)  81 ;  The  Ann  D.  Richardson, 
Abb.  Adm.  499 ;  Adams  v,  Haught,  14 
Tex.  245;  Thibault  v,  Russel,  5  Harr. 
(Del.)  293. 

1.  The  Ship  Nathaniel  Hooper,  3 
Sumn.  (U.  S.)  ^42;  Hart  v.  Shaw,  i 
Cliff.  (U.  S.)  358;  Weston  v,  Minot,  3 
Woodb.  &  M.  (U.  S.)  444;  Bork  v. 
Norton,  3  McLean  (U.  S.)  426;  Giles 
-v.  The  Cynthia,  i  Pet  Adm.  203 ;  The 
Angerona,  i  Dod.  (U.  S.)  382;  Kleine 
z\  Catara,  2  Gall.  (U.  S.)  61 ;  Clark  v, 
Crabtree,  2  Curt.  (U.  S.)  87;  CJen- 
daniel  v.  Tuckerman,  17  Barb.  (N.  Y.) 
184;  Bradhurst  v.  Columbian  Ins.  Co., 
9  Johns.  (N.  Y.)  17.  See  Two  Hun- 
dred and  Thirteen  Tons  of  Coal,  7  Ben. 
(U.S.)  15. 

2.  Bork  V.  Horton,  2  McLean  (U. 
S.)  422. 

If  the  cargo  is  received  by  the  owner 
at  the  intermediate  port  upon  compul- 
sion, no  freight  is  earned  or  due. 
Hurtin  v.  Union  Ins.  Co.,  i  Wash.  (U. 
S.)  530;  Si^onds  v.  Union  Ins.  Co.,  x 

Wash.  (U.S.)  443. 

But  if  a  cargo  is  necessarily  unloaded 
at  an  intermediate  point,  and  the 
owner  sells  it  there,  though  the  vessel 
might  have  carried  it  in  the  spring, 
the  carrier  has  earned  his  freight. 
Murray  v.  ^tna  Ins.  Co.,  4  Biss.  (U. 
S.)  417. 

8.  The  Boston,   1  Low.  (U.  S.)  464. 

4.  Eaton  V.  Neumark,  33  Fed.  Rep. 
892. 

5.  The    North    German     Lloyd    v. 


Heule,  44  Fed.  Rep.  |oo.  See  Hart  v, 
Pennsylvania  R.  Co.,  112  U.S.  331;  The 
Denmark,  27  Fed.  Rep.  141;  The  Ber- 
muda, 29  Fed.  Rep.  399;  Liverpool, 
etc.,  Steam  Co.  v.  Phoenix  Ins.  Co., 
129  U.S.  397. 

A  bill  of  lading  recited  that  addi- 
tional freight  should  be  payable  on  the 
total  value  of  certain  pY-ecious  stones, 
should  their  real  value  be  discovered  to 
be  greater  than  was  declared  in  the  bill 
of  lading;  and  the  consignee  received 
the  goods  and  paid  the  freight  accord- 
ing to  the  value  stated  in  the  bill  of  lad- 
ing, and  entered  them  at  the  custom- 
house uqder  the  bill  of  lading,  and  un- 
der an  invoice  that  stated  their  value  at 
a  much  greater  sum  than  that  made  in 
the  bill  of  lading.  Held,  that  the  stipu- 
lation for  additional  freight  upon  the 
actual  value  was  valid,  and  that  the 
consignee  was  liable  for  the  additional 
freight,  though  he  was  but  an  agent 
employed  by  the  shipper  to  sell  the 
goods  on  commission.  North-German 
•  Lloyd  V.  Heule,  44  Fed.  Rep.  100. 

6.  Holland  v.  Seven  Hundred  and 
Twentv-five  Tons  of  Coal,  36  Fed.  Rep. 
784^ 

Owing  to  a  quarrel  between  the 
master  of  a  canal  boat  and  stevedores 
employed  on  a  ship,  caused  by  the  im- 
proper discharge  of  iron  ore  into  the 
canal  boat  from  the  ship,  two  days  were 
lost  in  the  discharge  of  the  ore. "  By  the 
loss  of  this  time  all  the  ore  could  not  be 
forwarded  on  canal  boats  before  the 
canal  closed,  and  this  action  was  brought 
against  the  owner  of  the  vessel  by  the 
Dwner  of  the  ore  to  recover  the  extra 
freierht  paid.  Held^  that  the  ship  was 
liable  for  the  misconduct  of  the  steve- 
dore's men,  as  its  agents,  in  the  improper 
discharge;  and  the  libelant  was  also  at 
fault  through  the  delay  of  the  boatman. 
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affreightment.  At  most  it  only  suspends  it,  and  when  restitu- 
tion takes  place,  the  parties  are  also  restored  to  their  antecedent 
rights.*  If  no  restitution  is  made,  the  captor  acquires  all  the 
rights  of  the  owner,  and  among  them,  the  right  to  freight ;  but 
on  the  same  conditions,  that  is,  by  completing  the  voyage,  safe 
delivery,  etc.* 

2.  Freight  Pro  Rata. — If  a  ship  on  her  way  is  disabled  by  the 
perils  of  the  sea  or  is  prevented  by  any  other  cause  from  further 
proceeding,  the  master  may  tender  the  goods  to  the  shipper  at 
an  intermediate  port;  and  if  the  shipper  is  willing  to  receive 
them,  the  ship  is  entitled  to  freight  pro  rata  iiineris^  Accept- 
ance of  part  of  the  property  at  the  end  of  the  voyage,  the  other 
part  being  lost,  will  also  entitle  the  ship  to  freight  pro  rata,^ 
But  the  acceptance  must  be  voluntary.^  If  the  master  refuses 
to  repair  his  vessel  and  send  on  the  goods  or  to  procure  other 


its  agent,  in  securing  a  proper  adjust- 
ment of  the  difficulty;  that  the  libelant, 
therefore,  should  recover  half  its  dam  - 
ages,  each  side  looking  for  further  in- 
demnity to  the  respective  agents  em- 
ployed. Kalion  Chemical  Co.  v.  The 
Iroquois,  38  Fed.  Rep.  151. 

1.  The  Ship  Nathanial  Hooper,  3 
Sumn.  (U.  S.)  559. 

2.  The  Diana,  ^  Rob.  Adm.  67.  See 
The  Fortuna,  4  Rob.  Adm.  378;. The 
Fortuna,  Edw.  Adm.  56;  The  Vrouw 
Anna  Catherina,  6  Rob.  Adm.  369. 

The  captors  are  entitled  to  freight  if 
the  property  or  its  proceeds  be  ulti- 
mately desUned  to  the  place  where  the 
captors  carried  the  ship.  The  Ann 
Green,  i  GaU.  (U.  S.)  274. 

It  has  been  held  that  the  captors  are 
entitled  to  freight  if  the  cargo  has  been 
brought  to  the  country  but  not  to  the 
port  of  destination.  The  Vrouw  Hen- 
rietta, 5  Rob.  Adm.  75;  The  Race 
Horse,  3  Rob.  Adm.  loi;  compare  The 
Wilhelmina  v.  Eleonora,  3  Rob.  Adm. 

234- 

8.  Bork  V,  Morton,  2  McLean  (U. 
S.)  ^23 ;  Robinson  v.  Marine  Ins.  Co., 
2  Johns.  (N.  Y.)  333;  Post  v.  Robert- 
son, I  Johns.  (N.  Y.)  24;  Rossiter  v, 
Chester,  i  Dougl.  (Mich.)  154;  Adams 
1'.  Haught,  14  Tex.  243;  Hunt  v.  Has- 
kell, 34  Me.  339;  41  Am.  Dec.  387;  Par- 
sons V.  Hardy,  14  Wend.  <N.  Y.)  215; 
28  Am.  Dec.  521;  Forbes  v.  Rice,  2 
Brev.  (S.  Car.)' 363;  4  Am.  Dec.  589; 
Bass  V,  Upton,  i  Minn.  408;  Luke  v. 
Lyde,  2  Burr.  882;  Bennett  v.  Byram,  • 
38  Miss.  17;  75  Am.  Dec.  90;  M*Gaw 
V,  Ocean  Ins.  Co.,  23  Pick.  (Mass.) 
409. 

4.  Hinsdell  v.  Weed,  5  Den.  (N.  Y.) 
172. 
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5.  Caze  v.  Baltimore  Ins.  Co.,  7 
Cranch  (U.  S.)  358;  The  Nathanial 
Hooper,  3  Sumn.  (U.  S.)  542  ;  Marine 
Ins.  Co.  V.  U.  S.  Ins.  Co.,  9  Johns.  (N. 
Y.)  186;  Kinsman  v.  New  York,  etc, 
Co.,  5  Bosw.  (N.  Y.)  460;  Lorent  r. 
Kentring,  1  Nott  &  M.  (S.  Car.)  132; 
Scott  v.  Libby,  3  Johns.  (N.  Y.)  363; 
3  Am.  Dec.  431;  Whitney  t».  Rogers,  2 
Disney  (Ohio)  421;  Coffin  r.  Storer,  5 
Mass.  352;  4  Am.  Dec.  54;  Dorr  v. 
New  England  Ins.  Co.,  4  Mass.  221; 
Pinto  V.  Atwater,  i  Day  (Conn.)  193; 
Adams  v,  Haught,  14  Tex.  343;  Ros- 
siter V,  Chester,  i  Dougl.  (Mich.)  154; 
Hooe  V,  Mason,  i  Wash.  (Va.)  207; 
Sampayo  v,  Salter,  i  Mason  (U.  S.)43; 
Hurtin  v,  Unioii  Ins.  Co.,  i  Wash.  (U. 
S.)  530;  Armroyd  v.  Union  Ins,  Co., 
3  Binn.  (Pa.)  437;  Welch  v.  Hicks, 6 
Cow.  (N.  Y.)  504;  16  Am.  Dec.  443; 
Vlierboom  v,  Chaplin,  13  M.  &  W. 
230;  Muloy  V,  Backer,  5  East  316; 
Cook  V.  Jennings,  7  T.  R.  381 ;  Lid- 
dard  xk  Lopes,  10  East  536. 

Freight  pro  rata  itineris  is  not 
earned  where,  from  necessity,  cargo  is 
accepted  before  arrival  at  the  port  of 
destination.  The  Joseph  Farwell,  31 
Fed.  Rep.  844. 

Acceptance  May  1m  InfarreA. — Where 
the  consent  of  the  consignee  to  accept 
his  goods  at  an  intermediate  port  may 
be  inferred  from  his  actions,  freight /r* 
rata  is  due.  *  Grav  v.  Wain,  3  S.  &  R. 
(Pa.)  329;  7  Am.  bee.  643. 

Acceptance  by  Inanrera.  —  Where 
there  has  been  a  voluntary  acceptance 
by  the  insurers  of  a  damaged  cargo,  at 
an  intermediate  place  before  its  arrival 
at  the  place  of  destination,  the  master 
is  entitled  to  freight  pro  rata  itineris,. 
The  Mohawk,  8  Wall.  (U.  S.)  153. 


Trtlglit. 


SHIPS  AND  SHIPPING. 


LUbUity  for. 


vessels  for  that  purpose  and  the  owner  of  the  goods  then  receives 
them,  this  is  not  such  a  voluntary  acceptance  as  will  render  him 
liable  for  freight /r^  rata.^  A  claim  of  the  proceeds  of  the  sale 
of  the  cargo  by  the  master  does  hot  amount  to  a  voluntary 
acceptance.*  So  when,  by  capture,  the  owner  of  the  vessel  has 
been  incapable  of  performing  the  voyage  and  the  shipper  has 
been  compelled  to  receive  his  goods  at  the  hands  of  the  admi- 
ralty, freight  prs  rata  is  not  due.^  And  where  an  entire  freight  is 
payable  for  an  entire  cargo  and  a  part  is  destroyed  during  the 
course  of  \kie  voyage,  a  refusal  by  the  consignee  to  receive  the 
part  offered  to  him  will  free  the  consignor  from  the  obligation  to 
pay  freight  pro  rata.^ 

3.  Liability  for  Freight — Where  goods  are  shipped  by  the  con- 
signor under  a  contract  or  for  his  benefit,  he  is  originally  liable 
for  freight.*  But  whenever  the  consignee  engages  to  pay  it,  he 
also  may  become  responsible.  It  is  usual  for  bills  of  lading  to 
state  that  the  goods  are  to  be  delivered  to  the  consignee  or  to  his 


1.  Welch  V.  Hicks,  5  Cow.  (N.  Y.) 
504;  16  Am.  Dec.  443;  Atlantic,  etc., 
ins.  Co.  V.  Bird,  a  Bosw.  (N.  Y.;  195. 

a.  Sampajo  v,  Salter,  i  Mason  (U. 
S.)  43;  Armroyd  r.  Union  Ins.  Co.,  3 
Binn.  (Pa.)  437;  Hurtin  v.  Union  Ins. 
Co.,  I  Wash.  (U.  S.)  530. 

Goods  shipped  on  freight  to  a  cer- 
tain port,  but  carried  to  a  different 
port  where  they  were  taken  and  sold 
by  a  stranger,  who  remitted  the  pro- 
ceeds to  the  shipper — held  that  the 
acceptance  of  such  proceeds  was  not 
equivalent  to  a  voluntary  acceptance 
of  the  goods  so  as  to  render  him  liable 
for  proportional  freight.  Escopiniche 
-v,  Stewart,  a  Conn.  391. 

8.  Sampayo  v.  Salter,  i  Mason  (U. 
S.)  43;  Escopiniche  v,  Stewart,  2 
Conn  391. 

4.  Say  ward  v.  Stevens,  3  Gray 
(Mass.)  97. 

Where  a  vessel  ,wa8  captured  and 
carried  into  Halifax,  and  libeled,  and 
A  \ti  Halifax  obtained  an  appraise- 
ment of  the  vessel  afld  cargo,  and,  on 
giving  a  bond  for  the  amount,  received 
the  property,  which  he  sent  consigned 
to  his  agent  in  New  York,  with  direc- 
tions to  deliver  the  cargo  to  the  owner 
on  his  indemnifying  A  for  his  bond 
and  all  expenses,  but  which  the  owner 
refused  to  do,  held,  that  no  fro  rata 
freight  was  due.  Marine  Ins.  Co.  v. 
United  Ins.  Co.,  9  Johns.  (N.  Y.)   186. 

The  owner  of  a  vessel,  immediately 
after  her  capture,  abandoned  her  to 
the  insurers,  and  claimed  for  a  total 
loss,  which  was  paid  to  him.  The  ves- 
sel and  cargo  were  afterwards  restored, 
and   freight  was  paid  to  the   under- 


writers. Held^  that  the  freight,  before 
and  after  the  capture,  was  susceptible 
of  apportionment,  and  that  the  owner 
was  entitled  to  all  the  freight  earned 
to  the  time  of  the  capture.  Kennedy 
V.  Baltimore  Ins.  Co.,  3  Har.  &  1 
(Md.)367. 

A  neutral  vessel  was  chartered  to 
take  on  board  a  t;argo  in  the  river 
Thames,  and  deliver  it  at  Amelia 
Island,  freight  free,  and  there  to  take 
on  board  a  return  cargo  for  which  a 
sum  specified  in  the  charter-party  was 
to  be  paid  as  freight,  which  exceeded 
the  freight  ^Y^^ch  would  have  been 
paid  on  the  return  cargo  alone,  had  it 
been  totally  unconnected  with  the  out- 
ward voyage.  The  vessel  was  captured 
on  the  outward  voyage,  and  the  cargo 
condemned  as  enemy's  property. 
Held,  the  freight  pro  rata  itineris 
V  should  be  allowed  on  the  outward 
voyage  as  on  a  quantum  meruit.  The 
Society,  9  Cranch  (U.  S.)  aoo. 

5.  Holt  V,  Westcott,  43  Me.  445 ;  69 
Am.  Dec.  74;  Hayward  r.  Middleton, 
3  McCord  (S.  Car.)  lai ;  15  Am.  Dec. 

61S: 

The  original  shipper,  unless  he  ap- 
pears to  act  as  ag^nt  for  others,  is 
bound,  by  the  ordinary  bill  of  lading, 
to  pay  the  freight  money.  This  is  the 
original  bargain  made,  and  does  not 
cease  to  bind  the  shipper  until  it  is 
discharged  by  actual  payment,  where 
freight  is  once  earned  and  becomes 
due.  Gilson  v.  Madden,  i  Lans.  (N. 
Y.)  17a. 

The  shipper,  being  the  owner  of 
goods  sent  by  a  generalship,  is  liable 
for  the  freight  at  all  events,  independ- 
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assigns,  "he  or  they  paying  the  freight,'*  in  which  case  the  con- 
signee and  his  assigns,  by  accepting  the  goods,  become  by  impli- 
cation bound  to  pay  the  freight.*  The  carrier  need  not  deliver 
the  goods  until  the  freight  is  paid.*  The  clause  in  bills  of  lading 
that  the  cargo  is  to  be  delivered  to  the  person  named  or  his  as- 
signees, **  he  or  they  paying  the  freight,"  is  only  inserted  as  a 
recognition  or  assertion  of  the  right  of  the  master  to  retain  the 
goods  carried  until  his  lien  is  satisfied  by  payment  of  the  freight, 
but  it  imposes  no  obligation  on  him  to  insist  on  payment  before 
delivery  of  the  cargo.  If  he  sees  fit  to  waive  his  right  of  lien 
and  to  deliver  the  goods  without  payment  of  the  freight,  his 
right  to  resort  to  the  shipper  for  compensation  still  remains.* 
The  consignee  has  a  right  to  examine  the  goods  and  see  that 
the  obligations  of  the  bill  of  lading  have  been   fulfilled  by  the 


ently  of  the  bill  of  lading;  and  it  is 
immaterial  whether  the  ownership  ap- 
pears on  the  bill  of  lading^  or  not. 
Grant  v.  Wood,  21  N.  J.  L.  292;  47 
Am.  Dec.  162. 

1.  Gates  V.  Ryan,  37  Fed,  Rep.  154; 
Philadelphia,  etc.,  R.  Co.  v.  Barnard, 
3  Ben.  (U.  S.)  59;  Hayward  v,  Mid- 
dleton,  3  McCord  (S.  Car.)  121;  15 
Am.  Dec.  615;  Seaman  v.  Adler,  37 
Fed.  Rep.  268. 

Consignees  of  a  cargo  are  liable  for 
freight  upon  delivery,  though  but 
agents  to  sell.  Gates  v.  Ryan,  37  Fed. 
Rep.  154. 

They  are  liable,  though  without 
fault  of  the  ship's  crew  it  has,  by  ex- 
posure to  severe  weather  before  ship- 
ment, become  worthless  at  the  time  of 
the  delivery.  Seaman  v,  Adler,  37 
Fed.  Rep.  268. 

A  consignee  is  liable  for  the  freight 
of  goods  carried,  delivered  and  ac- 
cepted, although  the  master  has  re- 
ceipted in  the  bill  of  lading  for  a 
larger  amount  of  goods  than  was  actu- 
ally put  on  board;  especially  if  it 
appears  that  the  consignee  nas  an 
agreement  with  the  shippers,  by  which 
he  is  only  to  pay  thenxfor  what  he  re- 
ceived, unless  he  can  recover  of  the 
master  the  difference  between  this 
-amount  and  the  amount  named  in  the 
bill  of  lading.  Ryder  v.  Hall,  7  Allen 
(Mass.)  456. 

If  a  consignee  have  notice  that  the 
freight  is  payable  to  the  master  and 
not  the  charterer,  he  is  bound  thereby. 
Shaw  V,  Thompson,  Olc.  Adm.  144. 

A  consignee  is  not  liable  for  the 
freight  of  property  never  delivered  to 
him,  where  it  is  not  shown  that  he  ever 
accepted  the  consignment,  or  author- 
ized its  entry  at  the  customhouse  by 
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the  consignor  who  took  possession  of 
it.     Ferret  v.   Sauvinet,   2   La.  Ann. 

559- 

AssUniMS.— Under  an  ordinary  bill 
of  lading,  the  assignee  of  the  bill  of 
lading  is  bound  to  pay  the  freight 
Trask  v.  DuvaU,  4  Wash.  (U.  S.)  181 ; 
Merian  r.  Funck,  4  Den.  (N.  Y.)  no. 
He  is  bound  to  pay  it  unless  the  as- 
signee has  bound  himself  by  an  ex- 
press agreement  to  pay  it  as  surety  for 
the  assignor.  Trask  r.  Duval  1,  4  Wash. 
(U.S.)  181. 

If  the  assignee  of  a  bill  of  lading,  in 
his  capacity  of  assignee,  receives  gMxis, 
he  is  liable  for  the  freight  upon  them, 
even  though,  the  assignment  to  him 
was  made  after  the  goods  had  been 
sent  to  a  public  warehouse  under  the 
general  delivery  order.  New  York, 
etc.,  Nav.  Co.  v.  Young,  3  E.  D.  Smith 
(N.  Y.)  187. 

A  person  to  whom  a  bill  of  lading  is 
assigned  as  security  for  the  payment 
of  the  pric^  of  goods  purchased  of  him 
by  the  shipper  of  such  goods  under 
such  bill  of  lading,  is  not  liable  to  the 
shipowner  for  the  freight.  Swett  r. 
Black,  2  Sprague^U.  S.)  49. 

2.  Brittan  v,  Barnaby,  21  How.  (U. 
S.)  527. 

8.  Wooster  v.  Tarr,  8  Allen  (Mass.) 
270. 

If  goods  shippcKi,  by  a  general  ship, 
by  bill  of  lading,  to  be  delivered  to  a 
specified  consignee,  *'he  paying  the 
freight,"  are  delivered  by  the  captain  to 
the  consignee  without  payment  of  the 
freight,  the  owner  who  shipped  the 
goods  is  not  thereby  discharged  from 
his  liability  to  pay  freight.  Holt  r. 
Westcott,  43  Me.  445;  69  Am.  Dec.  74; 
Spencer  v.  White,  i  Ired.  (N.  Car.) 
236. 
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shipper.*  If  there  are  any  losses  properly  chargeable  to  the  car- 
rier, the  consignee  of  the  property  may  recoup  from  the  freight 
earned.*  If  part  of  the  goods  are  destroyed  or  damaged  during 
the  voyage,  the  carrier  will  be  entitled  to  full  freight  by  deliver- 
ing the  part  uninjured  and  paying  for  the  rest,  provided  the  con- 
signee receives  the  part  delivered.* 

If  all  the  goods  are  lost  and  the  carrier  pays  their  full  value,  he 
will  be  entitled  to  have  his  freight  deducted.*  If  the  vessel  is 
prevented  from  commencing  her  voyage,  and  the  goods  are  never 
delivered,  no  freight  can  be  claimed.^  But  after  the  voyage  is 
begun  any  delay  by  perils  of  the  sea,  and  without  any  default  of 
the  master,  will  not  defeat  a  claim  for  freight  if  the  vessel  finally 
arrives  and  delivers  the  cargo.® 

If  the  goods  are  so  injured  as  to  have  lost  their  mercantile 
value  when  they  reach  the  port  of  destination,  the  shipper  can- 
not abandon  them  to  the  master  and  pay  no  freight.  Freight 
must  be  paid  though  the  goods  are  rendered  worthless.''  He 
may,  however,  be  held  responsible  for  the  loss  where  the  damage 
is  caused  by  his  negligence.®  If  the  abandonment  occurs  at  an 
intermediate  port  where  the  voyage  is  broken  up  by  the  stranding 


1.  Certain  Logs  of  Mahogany,  2 
Sumn.  (U.  S.)  589;  Brittan  v.  Barnabj, 
21  How.  (U.  S.)  527. 

2.  Strong  v.  Grand  Trunk  R.  Co.,  15 
Mich.  206;  93  Am.  Dec.  184;  The 
Tangier,  32  Fed.  Rep.  230;  Sumner  v. 
Caswell,  20  Fed.  Rep.  249;  Ewart  v. 
Kerr,  2  McMuU.  (S.  Car.)  141. 

Where  goods  are  shipped  for  half  the 
profits,  in  lieu  of  freight  money,  if,  on 
account  of  the  loss  of  a  part  of  the 
goods,  there  is  no  profit  on  the  whole 
adventure,  the  owner -of  the  vesfeel  is 
not  entitled  to  any  part  of  the  particu- 
lar profits  from  the  goods  not  lost. 
Pcarce  v.  Phillips,  4  Mass.  672;  Put- 
nam V,  Wood,  3  Mass.  481;  3  Am.  Dec. 
179. 

3.  Hammond  v.  M'C lures,  i  Bay.  (S. 
Car.)  loi. 

A  carrier  received  for  transportation 
and  delivery  three  thousand  seven 
hundred  and  eighty -three  bushels  of 
wheat ;  he,  in  fact,  only  delivered  three 
thousand  six  hundred  and  seventy 
bushels.  On  the  consignee  refusing  to 
pay  the  freight  on  the  wheat  delivered 
unless  the  value  of  the  wheat  not  ac- 
counted for  shall  be  deducted,  an  action 
was  brought  against  him  to  recover 
freight  on  the  three  thousand  six  hun- 
dred and  seventy  bushels.  Held^  that 
the  action  did  not  lie.  Davis  v.  Patti- 
son,  24  N.  Y.  316. 

4.  Bazfn  v.  Denisson,  20  Law  Rep. 
129;  5  Am.  L.  Reg.  460;  Luke  v.  Lyde, 
2  Burr.  882;  Arthur  v.  The  Cassius,  2 


775 


Story  (U.  S.)  81;  Knox  v.  The  Ni- 
nettea,  Crabbe  (U.  S.)  534. 

B.  Curling  v.  Long,  i  B.  &  P.  634. 

"Where  a  vessel  before  she  breaks 
ground  for  a  voyage,  is  so  injured  by 
fire  that  the  cost  of  her  repairs  would 
exceed  her  value  when  repaired,  and 
she  is  rendered  unseaworthy  and  inca- 
pable of  earning  freight,  a  contract  of 
affreightment  for  carrying  cotton  to  a 
foreign  port,  evidenced  by  a  bill  of  lad- 
ing, containing  the  usual  and  customary 
exceptions,  and  providing  for  the  pay- 
ment of  the  freight  money  on  the  deliv- 
ery of  the  cotton  at  that  port,  is  dis- 
solved, and  the  shipper  is  not  liable  for 
any  part  of  the  freight  money,  nor  for 
any  of  the  expenses  paid  by  the  vessel 
for  compressing  and  stowing  the  cotton. 
The  Tornado,  108  U.  S.  342;  Ellis  v. 
Atlantic  Mut.  Ins.  Co.,  108  U.  S. 
342. 

6.  Beale  v.  Thompson,  3  B.  &  P.  420; 
Davidson  v.  Gwynne,  13  East  .  381 ; 
Moorsom  v.  Greaves,  2  Camp.  627; 
The  Racehorse,  3  Rob.  Adm.  loi;  The 
Hoffnung,  6  Rob.  Adm.  231 ;  Havelock 
V,  Geddes,  10  East  5^5;  Ripley  v, 
Scaife,  5  B.  &  C.  167;  ii  E.  C.  L.  188; 
Bergstrom  v.  Mills,  3  Esp.  36;  Hadley 
V.  Clarke,  8T.  R.259;  Baylies  v,  Fetty- 
place,  7  Mass.  325;  M 'Bride  v.  Marine 
Ins.  Co.,  5  Johns.  (N.  Y.)  308. 

7.  Jordan  v.  Warren  Ins.  Co.,  i 
Story  (U.  S.)  342.  See  M'Gaw  v. 
Ocean  Ins.  Co.,  23  Pick.  (Mass.)  405. 

8.  I  Parson's  Shipp.  &  Adm.  218. 


Freight. 


SHIPS  AND  SHIPPING. 


Coaatflrdilai. 


or  wrecking  of  the  vessel,  pro  rata  freight  may  be  recovered  by 
the  shipper.* 

4.  Becovering  Back  Freight. — Freight  paid  in  advance  may  be 
^covered  back  by  the  shipper,*  unless  the  goods  are  taken  on 
condition  that  the  carrier  may  retain  the  money  advanced  in  case 
they  do  not  reach  their  destined  port.'  Where  money  has  been 
paid  by  the  shipper  of  goods  on  freight  to  liberate  his  goods 
retained  by  the  master  to  enforce  payment  of  a  groundless  claim, 
it  may  be  recovered  back.*  So  one  who  purchases  a  ship  with- 
out notice  of  its  being  captured  for  a  violation  of  our  neu- 
trality laws  and  restored  by  our  courts  to  the  original  owners, 
is  entitled  to  be  repaid  the  freight  paid  by  him  on  the  goods 
captured.* 

6.  CoimterolaixiiB. — Damages  for  a  loss  to  the  goods  caused  by 
the  negligence  of  the  carrier  during  transportation,  may  be  used 
to  offset  a  claim  for  freight.®     But  shortage  cannot  be  interposed 


1.  Van  Norden  t;.  Littlejohn,  Term 
(N.  Car.)  i6. 

The  abandonment  to  underwriters  of 
goods  sunk  in  transitu^  and  a  receipt 
of  the  sum  insured  as  for  a  total  loss, 
followed  hy  the  underwriters'  taking 
possession  of  the  goods,  the  carriers  be- 
ing ready  and  willing  to  complete  the 
transportation,  may  be  found  by  the 
jury  to  be  an  acceptance  of  the  goods 
by  the  owner  at  the  place  of  loss,  en- 
titling the  carriers  to  freight  pro  rata, 
McKibbin  v.  Peck,  39  N.  Y.  262. 

2.  Pitman  v,  (looper,  3  Sumn.  (U. 
S.)  50;  I  Parsons'  Shipp.  &  Adm.  211; 
Watson  v.  Duykinck,  3  Johns.  (N.  Y.) 
335;  Mansfield  v.  Maitland,  4  B.  &  Aid. 
582;  6  E.  C.  L.  610;  Griggs  v,  Austin,  3 
Pick.  (Mass.)  20;  15  Am.  Dec.  175; 
Brown  v.  Harris,  2  Gray  (Mass.)  359; 
Leman  v.  Gordon,  8  C.&  P.  392;  34  E. 
C.  L.  444;  Minturn  v.  Warren  Ins.  Co., 


2  Allen  (Mass.)  86;  Benner  v.  Equi- 
table Safley  Ins.  Co.,  6  Allen  (Mass.) 
222;  Cope  V.  Dodd,  13  Pa.  St.  33;  Phelps 
v.  Williamson,  5  Sandf.  (N.  Y.)  578; 
The  Zenobia,  Abb.  Adm.  48;  Giles  v. 
The  Cynthia,  x  Pet.  Adm.  203;  How- 
land*r.  The  Layinia,  i  Pet.  Adm.  123; 
The  Panama,  Olc.  Adm.  343;  Gillan  v. 
Simpkin,  4  Camp.  241;  Muloy  v. 
Backer,  5  East  316. 

Advanced  freight  can  be  recovered 
back  by  the  charterer,  in  case  of  the 
loss  of  the  ship,  or  non -performance  of 
the  voyage,  whether  by  the  fault  of 
the  master  or  not.  And  this  is  the 
rule  in  England  as  well  as  in  this 
country.  Lawson  v.  Worms,  6  Cal. 
365. 

8.  I  Parsons'  Shipp.  &  Adm.  31 1. 


Chase  v.  Alliance  Ins.  Co.,  9  Allen 
(Mass.)  311;  Griggs  v,  Austin,  3  Pick. 
(Mass.)  20;  15  Am.  Dec.  175;  Atwell 
V,  Miller,  11  Md.  348;  69  Am.  Dec 
206;  Hagedom  v.  St.  Louis  Perpetual 
Ins.  Co.,  3  La.  Ann.  1005;  Bradley  r. 
Nashville  Ins.  Co.,  3  La.  Ann.  709;  4S 
Am.  Dec.  465;  Lee  v.  Barreda,  16  Md. 
190;  Phelps  r.  Williamson,  5  Sandf. 
(N.  Y.)  578;  Emery  v. Dunbar,  i  Daly 
(N.  Y.)  408. 

Whether  the  master  or  owner  has  a 
right  to  retain  money  thus  paid  in 
advance  is  held  to  be  a  question  of 
law.  Wirgman  v,  Mactier,  i  Gill  &  J. 
(Md.)  150. 

An  authority  of  the  master  of  the 
vessel  to  receive  a  partial  payment  in 
advance  for  the  freight  may  be  in- 
ferred from  subsequent  payments  made 
to  him  on  that  account  with  the  appro- 
bation of  the  owner.  Drummond  r. 
Winslow,  38  Me.  208. 

4.  Chamberlain  v.  Reed,  13  Me.  357; 
39  Am.  Dec.  506;  Geraldes  v,  Donison, 
Holt  346;  Brown  v.  North,  8  Exch.  i; 
16  Eng.  L.  &  Eq.  486. 

5.  The  Fannie,  9  Wheat,  (U.  S.)  658. 

6.  Dedekam  v.  Vose.  3  Blatchf.  (U. 
S.)  44;  Holyoke  v^  Depew.  2  Ben.  (U. 
S.)  334 ;  Snow  v.  Carruth,  i  Spragve 
(U.  S.)  324;  Kennedy  v\  Dodge,  i  &n. 
(U.  S.)  315;  Bearse  v.  Ropes,  x 
Sprague  (U.  S.)  331 ;  Thatcher  v,  Mc- 
Culloh,  Olc.  Adm.  365 ;  Bradstreet  r. 
Heron,  Abb.  Adm.  209;  9  Blatchf.  (U. 
S.)  116  ;  Zerega  v,  Poppe,  Abb.  Adm. 

397. 

Libelant  contracted  to  transport  a 
cargo  of  lumber  in  a  canal  ho9X  to 
pier  4,  East  River.    Through  the  mis- 
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Dcftoitioii* 


SHOCK— SHOO  TING. 


Definition. 


to  offset  freight  unless  it  be  strictly  proved.*  Nor  can  a  claim 
for  demurrage  offset  freight  without  proof  of  a  positive  delay  of 
delivery.*  , 

X.  Chaeteb  Paety.— See  Charter  Party,  vol.  3,  p.  155. 

XI.  Oene&al  Avesaoe.— See  General  Average,  vol.  8,  pp. 
1293,  1308. 

xn.  Stoppage  ni  Teahbittj.— See  Stoppage  in  Transitu. 
xnL  CoLLisioirs. — See  Navigation,  vol.  16,  pp.  207,  270. 

XIV.  Mastee.— See  Master  OF  a  Vessel,  vol.  14,  pp.  958, 
976. 

XV.  Seameh,— Sfee  Seamen,  vol.  21,  p.  915. 

XVI.  Pilots.— See  Pilots,  vol.  18,  p.  443! 
XVn.  Towage  —See  Towage. 

XVm.  Whaepage.— See  Wharves  and  Wharfage. 

XIX.  Salvage. — See  Salvage,  vol.  21,  p.  469. 

XX.  Adxiealty  Jtteisdictioe  and  Peocedvee.— See  Admiralty, 
vol.  I,  p.  193. 

SHOCK.— See  note  3. 

SHOES.— See  note  4. 

SHOOT— SHOOTDTO— (See  also  ASSAULT,  vol.  i,  p.  778;  Game 
AND  Game  Laws,  vol.  8,  p.  1023  ;  Homicide,  vol.  9,  p.  529). — 
See  note  5. 


take  of  the  shipper,  no  consignee  ap- 
peared, and  finally  the  claimant,  at  the 
request  of  the  shipper,  agreed  to  take 
the  cargo  for  his  account,  and  with  his 
own  tug  towed  the  canal  boat  to  the 
Erie  basin,  where  his  jards  were  situ- 
ated. Held^  that  claimant  could  not 
reco^p  against  the  claim  for  freight, 
the  cost  of  towage.  Libelant's  con- 
tract was  complete  when  the  boat  ar- 
rived at  Pier  4.  Martin  v.  182.259 
Feet  of  Hemlock  Lumber,  37  Fed. 
Rep.  415. 

1.  Kerbuish  v.  Havcrmeyer,  etc., 
Refining  Co.,  42  Fed.  Rep.  ^ii. 

2.  Petrie  v.  Heller,  35  Fed.  Rep. 
310;  Page  V.  Munro,  Holmes  (U.  S.) 
232. 

3.  An  indictment  for  burning  "stacks" 
of  wheat  is  not  supported  by  evidence 
of  burning  "shocks**  of  wheat.  Den- 
bow  V.  State,  18  Ohio  ix. 

4.  An  indictment  alleged  the  embez- 
zlement of  **  1,320  pairs  of  shoes.'*  It 
was  contended  for  the  defendant  that 
this  description  of  the  subject  of  the 
alleged  embezzlement  was  too  indefi- 
nite, as  "shoes'*  might  mean  bars  of 
iron  for  the  hoofs  of  beasts,  bars  of 
iron  under  the  runners  of  sleighs,  etc. 
It  was  held  that  the  description  was 
sufficient.    "  The  word  Shoes'  must  be 


taken  to  mean  shoes  for  the  feet  of 
human  beings."  Com.  v.  Shaw,  145 
Mass.  349.  See  generally  Embezzle- 
ment, vol.  6,  p.  -^8c. 

B.  SHooUngataMark.— -The defendants 
went  into  a  field  in  proximity  to  certain 
roads  and  houses,  taking  with  them  a 
rifle  which  would  be  deadly  at  a  mile, 
and  set  up  a  mark  at  which  they  all 
fired  shots  from  a  distance  of  about  a 
hundred  yards.  No  precautions  of  any 
kind  were  taken  to  prevent  danger  from 
such  firing.  One  of  the  shots  thus  fired 
killed  a  boy  in  a  tree  at  a  distance  of 
three  hunared  and  ninety -three  yards 
from  the  firing  point.  Held,  that  the 
defendants  had  been  guilty  of  a  breach 
of  duty  in  firing  at  the  spot  in  question 
without  taking  proper  precautions  to 
prevent  injury  to  others,  and  that  they 
were  guilty  of  manslaughter.  Reg.  v. 
Salmon,  6  Q^  B.  Dtv.  79;  29  Moak's 
Rep.  503. 

* 'Shooting  at  a  mark  is  lawful  but 
not  necessary,  and  may  be  dangerous, 
and  the  law  requires  extraordinary  care 
to  prevent  Injury  to  others;  and  if  the 
act  is  done  where  there  are  objects 
from  which  the  balls  may  glance  and 
endanger  others,  the  act  is  wanton, 
reckless,  without  due  care,  and  grossly 
negligent."  Welch  v.  Durand,  36  Conn. 
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Beflnitioii. 


SHOP— SHORE. 


8H0P— (See  also  Exposure  of  Person,  vol.  7,  p.  535 ;  Store). 
— A  Ipuilding  *  in  which  goods,  wares  or  merchandise  are  sold  at 
retail  ;*  or  in  which  mechanics  labor  and  sometimes  keep  their 
manufactures  for  sale.* 

8H0RE— (See  also  Accretion,  vol.  i,  p.  136;  Beach,  vol.  2,  p. 
159 ;  Boundaries,  vol.  2,  p.  495 ;  Waters).— Shore  is  that  space 
of  land  on  the  borders  of  the  sea  which  is  alternately  covered  and 
left  dry  by  the  rising  and  falling  of  the  tide ;  or,  in  other  words, 
that  space  between  high  and  low  water  mark.* 


185;  45  Am.  Rep  55.     See  also  Homi- 
cide, vol.  9,  p.  588! 

1.  "*Shop'  is  the  building  itself  as 
distinguished  from  a  place  of  sale 
which  is  open  like  a  *stall.* "  Richards 
f.  Washington,  etc.,  Ins.  Co.,  60  Mich. 
436.  '*In  order  to  constitute  a  *shop,' 
there  must  be  some  structure  of  a  more 
or  less  permanent  character."  Hooper 
V.  Kenshole,  L.  R.,  2  Q^,  B.  Div.  127. 
See  also  Pope  v.  Whalley,  6  B.  &  S. 
303;  118  E.  C.  L.  300. 

2.  Com.  V,  Riggs.  14  Gray  (Mass.) 
378;  77  Am.  Dec.  333;  Rex  r.  Chap- 
man, 7  J.  P.  132.  A  "shop"  is  a  place 
where  goods  are  sold  by  retail,  and  a 
"store"  a  place  where  goods  are  depos- 
ited ;  but  in  this  country,  shops  for  the 
sale  of  goods  are  frequently  called 
stores.  Com.  v,  Annls,  15  Gray  (Mass.) 
199.    See  also  Store. 

8.  "A  *shop,*  in  the  sense  of  the 
statute  (one  defining  arson)  implies  a 
house  or  building  in  which  small 
quantities  of  goods,  wares,  or  drugs 
and  the  like  are  sold,  or  in  which  me- 
chanics labor  and  sometimes  keep 
their  manufactures  for  sale."  State  v, 
Morgan,  98  N.  Car.  643.  See  also 
Arson,  vol.  i,  p.  763.  See  also  Reg. 
V,  Carter,  i  C.  &  K.  173 ;  47  E.  C.  L. 

173- 

An  act  which  made  it  a  felony  to 
break  and  enter  into  a  dwelling,  shop, 
warehouse,  or  countinghouse,  was  held 
not  to  include  a  workshop,  but  only 
that  kind  of  shop  which  has  some  anal- 
ogy with  a  warehouse;  that  is,  one 
for  the  sale  of  goods.  Reg.  v.  Saun- 
ders, 9  C.  &  P.  79;  38  E.  C.  L.  42. 

Bxampl«8. — An  English  Market  act 
provided  that  **every  person,  other 
than  a  licensed  hawker,  who  shall  sell 
or  expose  for  sale  in  any  place  within 
the  prescribed  limits,  except  in  his 
own  dwelling  place  or  shop,  any  ar- 
ticles in  respect  of  which  tolls  are  by 
the  special  act  authorized  to  be  taken 
in  the  market,  shall,  for  every  such  of- 
fense, be  liable  to  a  penalty."   "Shop," 


within  this  exception,  has  been  held  to 
include  a  wooden  shed  affixed  to  i 
house  and  supported  on  wooden  posts. 
Ash  worth  v.  Hey  worth,  10  B.  &  S. 
309.  It  does  not  include  a  vessel 
moored  in  a  canal.  Wiltshire  f.  Baker. 
31  L.  J.  P.  C.  10,  note  i ;  5  L.  T.  N.  S. 
355.  See  also  Wiltshire  v.  Willett,  11 
C.  B.  N.  S.  240;  103  E.  C,  L.  240;  Pope 
V.  Whalley,  6  B.  &  S.  303;  118  E.  C.  L 
300 ;  Llandiff  v,  Lyndon,  8  C.  B.  N.  S. 
515;  98  E.  C.  L.  512;  FearoD  r. 
Mitchell,  L.  R.,  7  Q^,  B.  690. 

If  a  photographer  takes  a  private 
house  and  on  the  ground  floor  dis- 
plays and  sells  photographs,  albums, 
etc.,  he  converts  the  dwelling  into  a 
"shop."  Wilkinson  x\  Rogers,  2  DeG. 
J.  &  S.  62. 

A  tavern  is  not  a  "shop.'*  Coombs 
V.  Cook,  Cab.  &  El.  75. 

A  banking  house  is  a  store,  shop,  or 
warehouse,  within  the  Connectict 
statute  against  the  offense  of  burgla- 
riously breaking  into  and  entering  a 
"shop, store,  or  waiehouse."  W ilson t . 
State,  24  Conn.  57. 

4.  Church  v.  Meeker,  34  Conn.  424; 
quoting- ^^Mv,  L.  Diet. 

The  seashore  must  be  understood  to 
be  the  margin  of  the  sea  in  its  usual 
and  ordinary  state.  Thus,  when  the 
tide  is  oQt,  the  low-water  mark  b  the 
margin  of  the  sea ;  when  the  sea  is  full, 
the  margin  is  the  high-water  mark. 
The  seashore  is,  therefore,  all  the 
ground  between  the  ordinary  high- 
water  mark  and  low-water  mark. 
Storer  v.  Freeman,  6  Mass.  439;  4 
Am.  Dec.  155;  Niles  v.  Patch,  13  Gray 
(Mass.)  257 ;  Doane  r,  Willcutt,  5  Gray 
(Mass.)  335;  66  Am.  Dec.  369;  Hath- 
away V.  Wilson,  123  Mass.  361, 

The  shore  comprises  "  lands  adjacent 
to  navigable  waters  where  the  tide  flows 
and  re- flows,  which  at  high  tides  are 
submerged  and  at  low  tides  are  bare.'* 
Bell  V,  Gough,  23  N.  J.  L.  683.  See 
also  People  v.  Morrill,  26  Cal.  354; 
Galveston    v.    Menard,    23    Tex.   358; 
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IMIiiitioii. 


SHORT— SHORT  ENTRY. 


Deflnitioa* 


A  river,  in  which  the  tide  does  not  ebb  and  flow,  or  other 
non-tidal  water,  has  no  shores  in  the  technical  sense  of  tha^  term. 
But  the  expression,  when  applied  to  such  river  or  water,  means 
those  portions  of  the  bank  which  touch  the  margin  or  edge  of  the 
stream  at  low  water.*  • 

8H0ET.— See  Gambling  Contracts,  vol.  8,  pp.  1004,  loii. 

SHOBT  ENTRY.— See  Entry,  vol.  6,  p.  649. 


U.  S.  V.  Pacheco,  2  Wall.  (U.  S.)  587; 
Cutts  r.  Hussey,  15  Me.  241. 

More  Extended  Meanings. — But  in 
Matthew  v,  Chaplin^  40  Conru  400, 
where  defendant  contended  that  the 
word  **  shore  '*  has  a  definite  and  in- 
flexible meaning  in  law,  denoting  the 
space  between  ordinary  high  and  low 
water  mark,  it  was  said:  *' It  is  true 
that  the  word  '  shore '  is  now  generally 
used  in  treatises  6n  navigable  waters  in 
that  sense;  but  Lord  Hale  says  there 
be   three  kinds   of  shore   (Hale's   De 

iure  Maris,  ch.  6).  One  of  these  three 
inds  is  a  space  between  high  and  low 
water  mark.  Both  the  other  kinds  em- 
brace portions  of  the  land  above  ordi- 
nary high-water  mark.  Webster,  in  his 
dictionary,  defines  *shore*  thu$  :  *  The 
coast  or  land  adjacent  to  the  ocean, 
sea,  or  a  large  lake  or  river.'  He  says 
we  use  the  word  to  express  the  land 
near  the  border  of  the  sea  or  of  a  great 
lake  for  an  indefinite  extent;  as,  when 
w«  say  *  a  town  st«inds  on  the  shore.' 
Bouvier  defines  *  shore '  as  *  land  on  the 
side  of  the  sea,  or  a  lake  or  a  river.' 
He  gives  to  the  compound  word  *  sea- 
shore' the  more  limited  meaning  of 
land  between  high  and  low  water  mark." 
And  it  was  held  accordingly,  where  a 
deed  of  land  reserved  the  privilege  "of 
piling  up  seaweed  on  the  shore,"  that 
the  word  '*  shore  "  was  not  used  in  the 
strict  sense  contended  for  by  the  de- 
fendant, and  that  the  right  wa^  re- 
served to  pile  seaweed  upon  the  ad- 
joining upland.  See  also  People  v. 
Jones,  112  N.  Y.  605. 

The  westerly  terminus  of  a  tunnel 
was  defined  in  a  certificate  filed 
under  the  New  Jersey  general  rail- 
road law  to  be  on  the  "  western  shore 
of  the  Hudson  River  and  within  or 
near  Jersey  City  or  Hoboken."  It  was 
held  that  the  word  "  shore"  was  •'  not 
used  in  its  strictest  sense  to  mean  the 
land  between  the  limits  of  ordinary 
high  and  low  water,  but  in  the  more 
extended  and  popular  sense.  In  the 
latter  signification  of  the  word,  Jersey 
City  is  built  upon  the  western  shore  of 


the  Hudson  River."  State  x\  Hudson 
River  Tunnel  R.  Co.,  38  N.  J.  L.  548. 
See  also  Lacy  v.  Green,  84  Pa.  St.  519. 

Ordinary  Tides — Greatest  Tide. — Al- 
though it  appears  from  the  above  cases 
that  by  the  common- law  definition  the 
"  shore  "  is  the  **  ground  between  the 
ordinary  high-water  mark  and  low- 
water  mark,'  the  definition  of  the  civil 
law  is  "all  that  tract  of  land  over 
which  the  greatest  water  flood  extends 
itself."  Morgan  v,  Negodish,  40  La. 
Ann.  246;  Galveston  v,  Menard,  23 
Tex.  358.  And  sec  also  upon  the  com- 
mon-law definition,  Lacy  v.  Green,  84 
Pa.  St.  519. 

"In  a  conyeyance,  when  a  line  of 
*  shore '  is  used  as  an  abuttal  unexplained 
by  circumstances,  it  may  be  ambiguous, 
leaving  it  doubtful  whether  the  seaside 
or  the  land  side  of  the  shore  is  intended. 
In  general,  it  will  appear  bv  the  con- 
text which."  Doane  v.  tVillcutt,  5 
Gray  (Mass.)  335;  66  Am.  Dec.  369. 
But  in  general  the  boundary  is  the  land 
side.  See  Boundaries,  vol.  2,  p.  504; 
Long  Beach  Land,  etc.,  Co.  v.  Rich- 
ardson, 70  Cal.  206;  More  v.  Massini, 
37  Cal.  432;  U.  S.  V.  Pacheco,  2  Wall. 
(U.  S.)  587.  Compare  Hathaway  v, 
WilsoT?,  123  Mass.  359. 

Shore  and  beach  maj'  be  deemed 
equivalent  words,  in  a  descripton  of 
a  boundary  of  lands  conveyed;  each 
signifying  lands  washed  by  the  sea. 
East  Hampton  v.  Kirk,  68   N.    Y.  459. 

See  also  Cutts  v,  Hussej',  15  Me.  241; 
Beach,  vol.  2,  p.  159. 

On  the  Shore. — See  On,  vol.  17,  p. 
188. 

1.  Child  V,  Starr,  4  Hill  (N.  Y.)  369. 
See  also  Bainbridge  v.  Sherlock,  39 
Ind.  364;  95  Am.  Dec.  644;  Lacy  v. 
Green,  84  Pa.  St.  514.  Compare  Starr 
V.  Child,  20  Wend.  (N.  Y.)  149. 

**  The  shores  of  a  river  border  on  the 
water's  edge."  Handly  v,  Anthony,  5 
Wheat.  (U.  S.)  374. 

"  The  bank  of  a  stream  is  the  con- 
tinuous margin  where  vegetation 
ceases;  and  the  shore  Is  the  pebbly, 
sandy,  or  rocky  space  between  that  and 
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Definition. 


iHORTHAND— SIDE-BAR  RULE. 


Dcflnitiaa. 


SHOBTHAND. — See  Stenographers. 

SHOaT-HAXTL.— See  FREIGHT,  vol.  8,  p.  931. 

SHOULB.— Compare  May,  vol.  14,  p.  979;  Statutes,  and 
references  uijder  those  titles. 

SHOW.— See  note  i. 

SHYSTER— (See  also  Pettifogging,  vol.  18,  p.  413).— The 
word  **shyster" — defined  in  Webster  to  mean  a  "trickish  knave, 
one  who  carries  on  any  business,  especially  a  legal  business*  in  a 
dishonest  way  ** — is  evidently  capable  of  having  reference  to  the 
professional  character  and  standing  of  a  lawyer.* 

SICK;  SICKNESS — (See  also  Bail,  vol.  2,  p.  10;  Disease,  vol. 
5,  p.  682  ;  Life  Insurance,  vol.  13,  p.  634).— "Sick"  is  defined  to 
be^  I.  Affected  with  or  attended  by  nausea,  inclined  or 
inclining  to  vomit ;  as,  sick  at  the  stomach,  a  sick  headache. 
2.  Having  a  strong  dislike,  disgust  with,  of:  as,  to  be  sick  of  flat- 
tery, to  be  sick  of  a  country  life.  3.  Affected  with  diseases  of 
any  kind  ;.  ill,  indisposed  ;  not  in  health. 

"Sickness"  is  defined  to  be :  i.  The  state  of  being  sick  or 
diseased.     2.  A  disease  or  malady.^ 

SIDE.— See  note  4. 

SIDE-BAR  RXTLE. — See  Rule  OF  Course,  vol.  21,  p.  439. 


low-water      mark."      McCullou^h     ■:;. 
Wainright,  14  Pa.  St.  174. 

1.  DiiUngulshed  firom  Indicate. — 
*' Although  the  words  *8how'  and  indi- 
cate* are  sometimes  interchangeable  in 
popular  use,  they  are  no\  alwaj's  so. 
The  present  ordinary  use  of  the  words 
discloses  a  difference  in  signification, 
and  that  difference  is  perhaps  more 
recognizable  when  these  terms  are  ap- 
plied to  the  law,  or  to  medical  science. 
To  *8how*  is  to  make  apparent  or  clear 
by  evidence,  to  prove,  whilst  an  indica- 
tion may  be  merely  a  symptom,  that 
which  points  to,  or  gives  direction  to 
the  mind."    Coyle  v.  Com.,  104  Pa.  St. 

Bhow  Fortb  In  Byldenoe. — See  Forth, 
vol.  8,  pi  565. 

*"  Bhow"  In  the  Sense  of  an  Exhibition 
— (See  also  Theater). — A  United 
States  statute  provided  for  the  taxing 
of  plays,  performances,  musical  enter- 
tainments, "  feats  of  horsemanship,  ac- 
robatic sports,  or  other  shows."  It 
was  held  that  horse-races  could  not  be 
taxed  under  the  statute.  This  con- 
struction was  given  to  the  statute  by 
applying  the  ejusdem  generis  princi- 
ple to  the  words  "other  shows."  U. 
S.  V.  Buffalo  Park,  16  Blatchf.  (U.  S.) 
189. 


2.  Gribble  v.  Pioneer  Press  Co.,  34 
Minn.  343.  See  also  Gribble  r.  Pio- 
neer Press  Co.,  37  Minn.  277. 

S.  Kelly  V.  Ancient  Order  of  Hiber- 
nians, 9  Daly  (N.  Y.)  291.  In  tfait 
case  it  was  held  that  a  permanent  in- 
jury to  a  limb  did  not  constitute  sick- 
ness. 

Insanity  Is  **  sickness,'*  and  where  a 
mutual  benefit  association  agrees  to 
pay  benefits  to  members  disabled  bj 
**  sickness,"  a  member  who  becomes  a 
lunatic  is  entitled  to  benefits.  McCal- 
lough  V,  Expressmen's  Mut.  Ben. 
Assoc.  (Pa.  1890),  19  Atl.  Rep.  355; 
Burton  v.  Eyden,  L.  R.,  8  Q^  B.  29*;; 
Pellazzino  v.  Society,  16  Weekly  Cin- 
cinnati L.  Bui.  27.  See  also  Kelly  v. 
Ancient  Order  of  Hibernians,  9  Daly 
(N.  Y.)  291. 

Last  Sickness. — See  Last,  vol.  12,  p. 
907;  Nuncupative  Wills,  vol.  16,  p. 
1006. 

4.  Bide.— '* No  doubt  in  a  certain  con- 
text the  word  ^side*  might  be  sb  used  as 
to  be  shown,  by  that  context,  to  be 
contradistinguished  from  the  lop,  or 
bottom,  or  end  of  a  subject  of  quaidri- 
lateral  or  any  other  figure.  But  for 
this  purpose  a  determining  context  is 
necessary.  In  the  absence  of  such  a 
context  it  is  accurate,  both  in  scientific 
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Definitloii. 


SIDE  WALK—SIGNATURE. 


Deflzdtioiu 


SIDEWALK.— See  STREETS. 

SlOir— SIOITATTJEE— (See  also  Attestation,  vol.  i,  p.*  938: 
Forgery,  yol.  8,  p.  452  ;  Hand,  vol.  9,  p.  262 ;  Handwriting,^ 
vol.  9,  p.  263;  Mark,  vol.  14,  p.  457;  Seals,  voL  21,  p.  882; 
Subscribe  ;  Writing  ;  Written  Instruments).— Webster  de« 
fines  to  sign  as  "  to  affix  a  signature  to ;  to  ratify  by  hand  or 
seal;  to  subscribe  in  one's  own  handwriting;"  and  signature 
as  "  a  sign,  stamp,  or  mark  impressed ;  .  .  .  especially  the 
name  of  any  person  written  with  his  own  hand  employed  to 
signify  that  the  writing  which  precedes  accords  with  his  wishes 
or  intentions ;    a  sign  manual."* 

In  the  note  will  be  found  many  references  to  specific  titles  for 
cases  deciding   what   are  valid  signatures   to  particular  instru- 


and  in  ordinary  language,  to  say  that  a 
quadrilateral  table  has  four  sides/' 
Ridsdale  v,  Clifton,  2  P.  D.  341. 

Bounaed  by  the  Bide  of  a  Bead,  Lane, 
etc. — See  Boundaries,  vol.  2,  p.  507. 
See  also  note  to  39  Am.  Rep.  305; 
Mott  V,  Mott,  68  N.  Y.  246;  Kings  Co. 
F.  Ins.  Co.  V.  Stevens,  87  N.  Y.  287 ; 
41  Am.  Rep.  361. 

Sides  of  a  BaUroad.— ''Sides,'*  as  used 
in  a  Missouri  statute  requiring  fences 
to  be  erected  on  the  sides  of  a  railroad, 
means  the  vacant  spaces  between  the 
roadbed  and  the  outer  lines  of  the 
company's  land — not  necessarily  the 
dividing  line  itself.  Marshall  v,  St. 
Louis,  etc.,  R.  Co.,  51  Mo.  138. 

''The  aide  or  tldet  of  any  carriage- 
way or  cartway,"  §  51, 27  &  28  Vict,  ch. 
1 01,  means  any  land  forming  part  of 
the  highway,  though  not  part  of  the 
metaled  road;  but  does  not  include 
land  not  part  of  the  highway,  though 
by  the  side  of  the  road.  Gaston  v, 
Richmond,  L.  R.,  7  Q^  B.  69. 

Unporta  Prozlnilty. — To  speak  of  a 
tiling  being  on  the  side  of  some  other 
thing,  "contemplates^ some  degree  of 
proximity."  *'It  is  doubtful,  to  say  no 
more,  whether  a  building  300  or  400 
yards  distant  from  another  building  can 
be  said  to  be  on  one  side  of  it,"  within 
§  3,  51  &  52  Vict.,ch.  52,  which  prohibits 
the  bringing  forward  of  a  building  be- 
yond the  front  main  wall  of  the  house 
or  building  "on  either  side"  of  'it. 
Ravensthorpe  v.  HinchclifTe,  59  L.  J. 
M.C.  22. 

1.  Knox's  Estate,  131  Pa.  St  230. 

"In  the  primary  sense  of  the  word, 
a  person  signs  a  document  when  he 
writes  or  marks  something  on  it  in 
token  of  his  intention  to  be  bound  by 
its  contents.  In  the  case  of  an  ordinary 
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person,  signature  is  commonly  per- 
formed by  subscribing  his  name  to  the 
document,  and,  hence,  *signatpre,'  is- 
frequently  used  as  equivalent  to- 
•subscription;*  but  any  mark  is  suffi- 
cient if  it  shows  an  intention  to  be 
bound  by  the  document.  Illiterate 
persons  commonly  sign  by  making  a 
cross."     Sweet's  L.  Diet. 

"A  signature  consists  both  of  the 
act  of  writing  a  party's  name,  and  of 
the'intention  of  thereby  finally  authen- 
ticating the  instrument  It  is  not 
necessary  that  a  testator  should  write 
his  entire  name.  His  mark  is  now 
held  sufficient  And  if  the  signature 
is  made  by  another  guiding  his  hand 
with  his  consent,  it  is  held  sufficient"* 
2  Greenl.  Ev.  (yj^  followed  in  Watson 
T.  Pipes,  32  Miss.  466;  Vines  z\  Cling- 
fost,  21  Ark.  312.    See  also  Wills. 

Signature  Includea  a  Mark — (See  also* 
Mark,  vol.  14,  p.  457). — All  the  defi- 
nitions include  a  mark,  and  no  diction- 
ary limits  a  signature  to  a  written 
name.  Bail,  vol.  2,  p.  21 ;  Bills  ani> 
Notes,  vol.  2,  p.  318;  Frauds,  Stat- 
ute OF,  vol.  8,  p.  717.  Knox's  Estate,. 
131  Pa.  St.  230;  Zacharie  v,  Franklin, 
12  Pet  rU.  S.)  161 ;  Shank  v.  Butsch,^ 
28  Ind.  19;  Bickley  v,  Keenan,  60  Ala. 
295 ;  Baker  v,  Dening,  8  A.  &  E.  94;  35 
£.  C.  L.  335,  and  in  the  last  case  it  was 
held  that  the  fact  tfiat  the  person  sign- 
ing by  a  mark  could  write  would  not 
weaken  the  force  of  a  mark  as  his  sig- 
nature. 

Inltlale.— In  Origet  v.  U.  S.,  125  U. 
S.  240,  it  was  held  that  the  initials  of  a 
judge  were  not  his  signature,  within  a 
statute  requiring  a  bill  of  exceptions 
to  be  authenticated  by  the  signature  of 
the  presiding  judge.  But  initials  have 
in  many  cases  been  held  to  constitute- 
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ments.  These  references  should  all  be  consulted,  as  it  is  obvious 
that  authorities  upon  the  signature  of  a  deed  may  apply  as  well 
to  wills,  to  the  memorandum  in  writing  required  by  the  Statute 
of  Frauds,  etc.,  etc. 

SIONIirO  JTTDGMEirT— I.  IK  EKGLI8H  PEACtlCE.— Judgments, 
like  the  pleadings,  were  formerly  pronounced  in  open  court,  and 
are  still  always  supposed  to  be  so ;  and  they  are  consequently 
always  considered  as  taking  place  in  term  time.  But,  by  a  relax- 
ation of  practice,  there  is  now  in  general,  except  in  the  case  of 
an  issue  at  law,  no  actual  delivery  of  judgment,  either  in 
court  or  elsewhere.  The  jilaintiff  or  defendant,  when  the  cause 
is  in  such  a  state  that  by  the  course  of  practice  he  is  entitled  to 


a  valid  signature.  See  Bail,  vol.  2,  p. 
31 ;  Bills  and  Notes,  vol.  2,  p.  318; 
Frauds,  Statute  of,  vol.  8,  p.  717.; 

OlirUitian  name  held  a  sufficient  sig- 
nature to  a  will.  Knox's  Estate,  131 
Pa.  St.  220. 

^Indonement  Upon  a  Fromlsaory  Note. 
— Within  the  meaning  of  a  statute, 
making  it  a  crime  to  obtain  *'the  signa- 
ture of  any  person  to  any  written  in- 
strument" by  false  tokens  or  pretenses, 
an  indorsement  to  a  negotiable  prom- 
issory note  was  held  to  be  a  "signature 
to  a  written  instrument."  People  v. 
Chapman,  4  Park.  Cr.  Rep.  (N.  Y.)  58. 

Obtaining  a  Signature  by  False  Pre- 
tenses.—See  False   Pretenses,  vol. 

7.  P-  742. 

Signature  Not  Necessarily  at  the  End 
of  an  Instnunent — Signed  Dlstln- 
gnlslie4  firom  Subscribed — (See  also 
Subscribe). — ^'*The  word  'signed'  in 
reference  to  a  contract  or  other  instru- 
ment in  writing,  is  generally  under- 
stood as  a  writing  of  the  name  at  the 
bottom;  yet  now,  neither  in  its  ordina- 
ry nor  legal  use,  ir  it  confined  to  that 
office ;  but  the  word  *8ub8cribed'  in  its 
habitual  use,  and  according  both  to  its 
popular  and  literary  signification,  is 
limited  to  a  signature  at  the  end  of  a 
printed  or  written  instrument."  James 
V.  Patten,  6  N.  Y.  13 ;  ^5  Am.  Dec.  376; 
People  V.  Murray,  5  Hill  (N.  Y.)  468; 
Miller  v,  Pelletier,  4  Edw.  (N.  Y.)  102; 
Clason  V.  Bailey,  14  Johns.  (N.  Y.) 
484;  Frauds,  Statute  of,  vol.  8,  p. 
717;  Wills. 

Printed  Signature. — In  general 
where  a  signature  is  required,  the  par- 
ty's name  printed  upon  the  instrument 
with  his  sanction  will  suffice.  Mezchen 
V.  More,  54  Wis.  214;  Barnard  v.  Hey- 
drick,  49  Barb.  (N.  Y.)  62;  Schneider 
V.  Norris,  2  M.  &  S.  286;  Brown  v. 
Butchers',  etc.,  Bank,  6  Hill    (N.   Y.) 


443;  41  Am.  Dec.  755;  Frauds,  Stat- 
ute OF,  vol.  8,  p.  717. 

An  indictment  is  sufficiently  "signed'^ 
by  the  prosecuting  attorney,  when  his 
name  with  his  official  title  is  printed  at 
the  bottom  with  his  sanction.  Hamil- 
ton V,  State^  103  Ind.  96;  53  Am.  Rep. 
491. 

Signatures  of  Public  Offleera. — See 
Public  Officers,  vol.  19,  p.  378; 
Process,  vol.  19,  p.  222.. 

Countersign  (see  also  Counter- 
sign, vol.  4,  p.  342)  means  to  sign 
what  has  already'  been  signed  by  a  su- 
perior; to  authenticate  bv  an  addHtonal 
signature.  Gurnee  z\  dhicago,  40  111- 
167.  In  that  case  it  was  held,  where 
the  signatures  of  several  city  officers 
were  required  by  statute  to  a  warrant, 
that  the  prefix  ^^countersign"  placed 
before  one  of  the  names  did  not  invali- 
date the  signature. 

'^Signed,  Sealed  and  IMUrered" 
Eqnlyalent  to  ^'Executed.''— See  Ac- 
knowledgment, vol.  I,  p.  153. 

"Signed"  Equivalent  to  "Executed.'^ 
— See  Execute,  vol.  7.  p.  117. 

Proof  of  Signature. — See  Hand- 
writing, vol.  9,  p.  263;  Wills;  Writ- 
ten Instruments. 

Who  Determines  Qenulneneia.— See 
Questions  of  Law  and  Fact.    vol. 

i9»  P-  598. 

Signatures  to  Bills  or  Notes.— See 
Bills  and   Notes,  vol.  2,  p.  318. 

To  Indictments. — See  I  n  dict men ts. 
vol.  10,  p.  505,  et  seq. 

To  the  Memoranda  Required  by  tlit 
Statute  of  Frauds. — See  Frauds,  Stat- 
ute OF,  vol.  8,  p.  717,  etsrq. 

To  Deeds. — See  Deeds,  vol.  5,  p.  440. 

To  Bonds. — See  Bonds,   vol.  2,  pp. 

455-4.';8. 
To  Ball  Bonds.— See  Bail,  vol.  2,  p.  2a 
To  Process. — See  Service  of  Pro- 
cess. 
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i>eflikltioii. 


SIL  VER  PLA  TE— SIMILITUDE. 


Definition. 


judgment,  obtains  the  signature  or  allowance  of  the  proper  officer 
of  the  courti  expressing  generally  that  judgment  is  given  in  his 
favor,  and  this  is  called  signing  judgment,  and  stands  in  the  place 
of  its  actual  delivery  by  the  judges  themselves.* 

n.  Ik  Amebicak  Practice. — Signing  judgment  is  an  actual  sign- 
ing of  the  judgment  on  the  record,  by  the  judge  or  other  officer 
duly  authorized.* 

SnVEB  PLATE.— See  note  3. 

^SOBILhK— {Compare  SIMILITUDE).— The  v^rord  "similar"  is 
often  used  to  denote  a  partial  resemblance  only,  but  it  is  also 
often  used  to  denote  sameness  in  all  essential  particulars.* 

SIMILITEB. — In  pleading,  likewise;  the  like;  the  name  of 
the  short  formula  used  either  at  the  end  of  pleadings,  or  by  itself, 
expressive  of  the  acceptance  of  an  issue  of  fact  tendered  by  the 
opposing  party  ;  otherwise  termed  a  joinder  in  issue.* 

SHIILITTJDE.— See  note  6. 


To  SommonB. — See  Summons. 

To  WUls.— See  Wills. 

1    Stephen  on  Pleading  (3d  Am.  ed.) 

137. 

2.  Bouv.  L.  Diet.  See  also  Judg- 
ments, vol.  13,  p.  71. 

S.  See  Plate,  vol.  i8,  p.  466;  At- 
water  v,  Woodbridge,  6  Conn.  223 ;  16 
Am.  Dec.  50. 

4.  Com;  V,   Fontain,  127  Mass.  452, 
In  Rhode  Island  Trust,  etc.,  Co.  v, 

Onley,  i6  R.  I.  184,  it  was^  held,  where 
a  testator  after  making  bequests  to 
particular  charitable  institutions  by 
name,  provided  for  the  accumulation 
of  a  trust  fund,  one- fourth  of  the  in- 
come of  which  was  to  go  to  "  charita- 
ble institutions  similar  to  those  men- 
tioned,'' that  the  institutions  named 
were  not  "similar,"  and  were  not  en- 
titled to  take  any  part  of  the  trust  in- 
come* 

Similar  Jurisdiction. — See  Jurisdic- 
tion, vol.  12,  p.  316. 

5.  Burr.  L.  Diet.  "  The  acceptance 
of  the  issue  in  case  of  a  conclusion  to 
the  country — 1.  «.,  of  trial  by  jury — is 
called  the  similiter ,  that  word,  when  the 
pleadings  were  in  Latin,  being  a  prom- 
inent one  in  the  formula.  ...  As 
the  party  has  no  option  in  accepting 
the  issue  when  well  tendered,  and  as 
the  similiter  may,  in  that  case,  be 
added  for  him,  the  acceptance  of  the 
issue,  when  well  tendered,  is  so  much 
a  matter  of  form  that  by  the  statute  of 
jeofails^  the  omission  of  the  similiter 
is,  as  we  have  seen,  after  verdict,  cured 
<  Virginia  Code  1873,  ch.  177,   \  3) ; 


and  perhaps  it  is  so  at  common  law 
independently  of  any  statute.  (Bennett 
V,  Holbech,  3  Saund.  319a,  n.  (6); 
Sayer  v.  Pocock,  Cowp.  407;  Grundy  v. 
Mell,  I  B.  &  P.  28;  Nadenbousch  v, 
McRae,  Gilmer  (Va.)  230).  .  .  . 
It  will  be  observed  that  the  rule  ex- 
presses that  the  issue  must  be  accepted 
only  when  it  is  well  tendered.  .  For  if 
the  opposite  partj'  thinks  the  traverse 
bad  in  substance  or  in  form,  or  objects 
to  the  mode  of  trial  proposed,  in  either 
case  he  is  not  obliged  to  add  the  simili- 
ter but  may  demur. .  (Stephen  PI.  238.) 
The  similiter  serves  a  twofold  pur- 
pose. It  not  only  marks  the  acceptance 
of  the  question  itself,  but  also  of  the 
mode  of  trial  proposed.  It  seems  to 
have  been  introduced  originally  with  a 
view  to  the  latter  point  only;  for  in  an- 
cient times,  the  resort  to  a  jury  could 
in  general  be  had  only  by  the  mutual 
consent  of  each  party,  and  the  similiter 
imported  that  consent.  Accordingly,  no 
similiter^  or  other  acceptance  of  issue, 
is  necessary  when,  recourse  is  had  to 
any  of  the  other  modes  of  trial,  and  the 
rule  in  question  does  not  extend  to 
these."    4  Minor's  Ins.  (2d  ed.)  924. 

6.  Similar  Distingiilslied  firom  '*  in  the 
Blmllitude  of."— In  State  v.  McKenzie, 
42  Me.  392,  it  was  held  that  the  word 
"similar"  was  not  equivalent  to  "in  the 
similitude  of"  within  the  meaning  of 
a  statute  respecting  counterfeit  money. 
The  court,  by  Tenney,  J.,  said  :  "  The 
word  *  similitude  '  is  derived  from  the 
Latin  similitude^  which  is  translated 
'similitude,  likeness,  resemblance.'    It 
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Minitioii.  SIMPLE  CONTRACT— SIMPLE  TRUSTS.  DefiaitlaL 

SIMPLE  COHTEACT— (See  also  Contract,  vol.  3,  pp.825,  830). 
— A  contract  which  is  not  under  seal  nor  of  record;  not  a 
specilalty. 

SIMPLE  LAECEHY— (See  also  Larceny,  vol.  12,  pp.  791,  793). 
— Simple  larceny  is  plain  theft,  without  any  circumstances  of 
aggravation,  as  opposed  to  compound,  usually  termed  aggravated 
larceny,  or  larceny  accompanied  by  circumstances  which  tend  to 
increase  the  heinousness  of  the  offense,  as  larceny  from  the  per- 
son,  larceny  from  a  house, — taking  property  from  under  the  pro- 
tection of  a  person  or  house  being  justly  considered  as  indicating 
a  greater  degree  of  depravity  in  the  thief  than  the  taking  of  the 
same  article  when  not  under  such  protection.* 

SIMPLE  TEIISTS— (See  also  Trusts).— A  simple  trust,  some- 
times called  a  passive  trust,  corresponds  with  the  ancient  use 
and  is  where  property  is  simply  vested  in  one  person  for  the 
use  of  another,  and  the  nature  of  the  trust,  not  being  quali- 
fied  by  the  settler,  is  left  to  the  construction  of  law.* 


is  manifest  from  the  same  section  of    'resemblance    or    similitude*  of  such 


the  statute  that  the  word  *  similitude ' 
was  designed  to  be  used  as  synony- 
mous with  the  word  *forge*  or  *  coun- 
terfeit.* The  meaning  given  to  the 
words* to  forge,*  is  *to  make  in  the 
likeness  of  something  else;*  and* to 
counterfeit'  is  *to  make  in  imitation  of 
something  else,  with  a  view  to  de- 
fraud, by  passing  the  false  copy  for 
fenuine  or  originaL'  Webster's  6ict.** 
ee  generally  Counterfeiting,  vol. 
4»  P-  333;  Forgery,  vol.  8,  p.  453; 
Brown  v.  Com.,  8  Mass.  59. 

A  United  States  statute  (^4557  of 
the  Rev.  Sts.,  as  amended  by  the  act  of 
January  16,  1887)  enacts  that  every 
person  who  falsely  makes,  forges,  or 
counterfeits  any  coin  **  in  resemblance 
or  similitude'*  of  the  silver  coins  of 
the  United  States,  shall  be  guilty  of  a 
felony.  In  U.  S.  v,  Otey,  31  Fed.  Rep. 
68,  it  was  held  that  an  indictment  un- 
der this  statute  might  omit  the  words 
"  in  resemblance  or  similitude.**  The 
court,  by  Deady,  J.,  said :  "  The  words 
of  the  statute,  *  in  resemblance  or  sim- 
ilitude/ are  a  mere  variation  or  expo- 
sition of  the  principal  and  preceding 
words  thereof,  '  falsely  make,  forge,  or 
counterfeit,*  each  of  which  means  to 
make  something  in  the  resemblance 
or  similitude  of  another.  If  they  were 
dropped  out  of  the  statute,  its  legal 
-  signification  and  effect  would  not  be 
modified  or  restrained.  To  falsely 
make,  forge,  or  counterfeit  a  silver 
coin  of  the  coinage  of  the  United 
States  is  to  make  something  in  the 


coin.  The  explanatory  words  add 
nothing  to  the  legal  sense  and  com- 
mon acceptation  of  the  principal  ones. 
Therefore  the  former  are  necessarily 
included  in  the  latter.  It  is  an  in- 
stance of  tautology  and  verbosity,  in- 
herited from  the  past,  in  which  the 
statute  abounds.'*  Sec  generally  For- 
gery, vol.  8,  p.  495. 

1.  May*s  Cr.  Law,  ^  148. 

2.  I  Bouv.  Inst.  (2ded.)  1900. 
Dlgtlngnlalied  firom  Special  Trut.— 

Trusts  are  of  two  kinds,  simple  and 
special.  Vaux  v,  Parke,  7  W.  &  S. 
(Pa.)  25.  In  the  former,  the  trustee  is 
passive  and  performs  no  duty,  and  the 
trust  is  there  purely  technical.  In  the 
latter  he  is  active,  being  an  agent  to 
execute  the  donor's  will ;  and  the  tru^^t 
is  operative.  A  simple  trust  gives  to 
the  cestui  que  trust  a  right  to  the  pos- 
session, control,  and  disposal  of  the 
property,  and  the  legal  estate  becomes 
executed  in  him,  unless  when  it  is  nec- 
essary to  remain  in  the  trustee  to  pre- 
serve the  estate  for  the  cestui  que  trusty 
or  to  pass  it  to  others.  A  special  trust, 
on  the  other  hand,  maintains  the  legal 
estate  in  the  trustee  to  enable  him  to 
perform  the  duties  devolved  on  him  by 
the  donor,  and  gives  to  the  cestui  que 
trust  ohly  a  right  in  equity  to  enforce 
a  performance  of  the  trust.  Vaux  v. 
Parke,  7  W.  &  S.  (Pa.)  25.  See  also 
Barnet's  Appeal,  46  Pa.  St.  392;  Rife 
V,  Geyer,  59  Pa.  St.  393 ;  98  Am.  Dec. 
351;"  Dodson  V.  Ball,  60  Pa.  St.  496; 
100  Am.  Dec.  586. 
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Prtnttton. 


SINCE^SINKING  FUND. 


Dailwitiim, 


8IHCE— (See  also  Subsequently). — The  proper  signification 
of  since  is  after,  and  its  appropriate  sense  includes  the  whole 
period  between  an  event  and  the  present  time.* 

SIHE  DIE. — Without  day;  indefinitely;  without  a  day  ap- 
pointed for  a  further  meeting  or  hearing.  The  term  is  applied  to 
the  final  adjournment  of  an  assembly,  for  whatever  purpose 
called,  or  to  the  final  dismissal  of  a  defendant. 

SnrOLB.— See  note  2. 

SnrOLE  BILL  OR  BOHB— (See  also  Bonds,  vol.  2,  p.  448).— If 
a  bond  be  without  condition,  it  is  called  a  single  bill  or  bond.' 

SINOTTLAB. — See  note  4. 

SINKIHO  nnn)  {Compare  FUND,  vol.  8,  p.  983)  is  a  fund 
arising  from  particular  taxes,  imposts,  or  duties,  which  is  appro- 


1.  Webster's  VicU  followed  in  In  re 
Rosenfield,  7  Am.  Law  Reg.  N.  S.  621 ; 
I  Nat.  Bank.  Reg.  575.  See  also  Jones 
r.  First  Nat.  Bank,  79  Me.  195. 

"Since"  a  day  named  does  not  ordi- 
narily include  that  day.  Monroe  v. 
Acworth,  41  N.  H.  201.  ^ 

2.  Blnsle  Man,  Single  Woman.— Acts 
which  gave  a  '*single  woman"  who  had 
a  bastard  child  the  right  to  sue  the 
putative  father  for  its  maintenance 
have  been  held  to  include  in  that  ex- 
pression, not  only  a  widow  (Anthony 


r.  Cardenham,  2  Bott.  194;  Reg.  v, 
Wymondham,  2  0^.6.  541;  42  E.  C.  L. 
7905,  but  a  married  woman  living  apart 


froni  her  husband.  Rex  v.  Pilkington, 
2  E.  &  B.  546;  75  E.  C.  L.  546;  Reg. 
V.  Collingwood,  12  Q^  B.  681 ;  64  E.  C. 
L.  681;  Rex  V,  Luffe,  8  East  193. 
Compare  Stacey  v.  Lintell,  4  Q^  B. 
Div.  291. 

But  the  term  will  not  include  a 
woman  single  at  the  birth  of  her  child 
but  who  has  since  married.  Stacey  v. 
Lintel,  4  Q^  B.  Div.  291 ;  Tozer  v. 
Lake.  4  C.  P.  Dfv.  322. 

And  it  has  been  held,  where  the  ob- 
ject and  context  of  the  statute  required 
it,  that  the  phrase  '^single  man"  included 
a  single  woman.  Silver  v,  Ladd,  7  Wall. 
.  (U.  S.)  217.  And  see  for  a  fuller 
statement  of  that  case  Man,  vol.  14, 
p.  86. 

Bini^e  Tenement. — Where  a  part  of  an 
entire  tract  of  land  upon  which  plain- 
WfVs  mill  was  built,  including  the  pond 
or  water- basin  which  was  a  necessary 
adjunct  or  appurtenance  to  the  mill,  was 
in  a  certain  county,  the  remainder  being 
in  another,  it  was  held  that  this  was  a 
*'  single   tenement "  within  the  mean- 
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ing  of  the  Pennsylvania  statute  giv- 
ing jurisdiction  to  the  court  of  eiSier 
county.  Finney  v,  Somerville,  80  Pa. 
St.  59. 

Single  Bitting.—"  It  seems  to  have 
been  once  thought,  that,  in  the  act  of 
Anne,  which  gave  the  loser  at  play  a 
right  to  recover  by  action  his  losses 
above  10/.,  when  lost  at  a  single  sitting, 
and  gave  an  informer  the  right  to  re- 
cover them  and  treble  value  besides, 
if  the  loser  did  not  take  proceedings  in 
time,  the  expression  *  a  single  sitting ' 
might  receive  two  different  meanings 
according  as  the  plaintiff  was  a  loser 
or  an  informer ;  that  is,  that  a  sitting 
suspended  for  dinner  should  be  held 
single  and  continuous  when  the  loser 
sued,  but  be  broken  into  two  sittings 
when  the  action  was  brought  by  the 
informer,  on  the  ground  that  in  one 
case  the  act  was  remedial  and  therefore 
entitled  to  a  beneficial  construction, 
while  in  the  latter  it  was  penal  and 
therefore  was  to  be  construed  strictly." 
Endlich  on  Statutes,  ^  387;  citing 
Bones  v.  Booth,  2  W.  Bl.  1226. 

8.  Shattuck  v.  People.  5  111.  483. 

4.  Singular  and  nnral.— The  rule  of  . 
construction  that  **  words  importing 
the  singular  number  only  may  also  be 
applied  to  the  plural  of  persons  and 
things  "  (Code,  \  798)  is  only  to  be  ap- 
plied to  the  words  of  a  statute  or  in- 
strument when  the  plain  and  evident 
sense  and  meaning  of  the  words,  de- 
rived from  the  context,  render  such  a 
construction  necessary  to  effect  the  in- 
tention of  the  maker  of  the  statute  or 
instrument.  Garrigus  v,  Parke  Co.,  39 
Ind.  66.  See  also  Number,  vol.  i^  p. 
1005;  Statutes;  Wills. 


IMbiitlmi. 


S/S  TER— SITTINGS. 


DflABltlBiL 


priated  toward  the  payment  of  the  interest  due  on  a  public  loan 
and  for  the  payment  of  the  principal.^ 

SI8TEE— (See  also  Brother,  vol.  2,  p.  599;  Statutes  of 
Descent  and  Distribution).— A  woman  who  has  the  same 
father  and  mother  with  another,  or  one  of  them  only.  In  the 
first  case  she  is  called  sister  simply ;  in  the  second,  half-sister  * 

%Tt— {Compare  SITTINGS),— See  note  3. 

SITS.— See  note  4. 

SITTING. — See  note  5. 

SITTIVOS. — In  practice,  the  holding  of  a  court,  with  full  form, 
and  before  all  the  judges,  as  a  sitting  in  banc;  the  holding  of 
a  court  of  nisi  prius  by  one  or  more  of  the  judges  of  a  superior 
court  instead  of  the  ordinary  nisi  prius  judge.® 


1.  Union  Pac.  R.  Co.  v.  Buffalo 
Co.,  9  Neb.  453.  See  also  Bank  for 
Savings  v.  Mayor,  etc.,  of  N.  Y.,  i03 
N.  Y.  313  ;  Ketchum  v.  Buffalo,  14  N. 
Y.  367. 

2.  Bouv.  L.  Diet,  quoted  in  Wood  t^. 
Mitchell,  61  How.  Pr.  (N.  Y.)  48. 

A  gift  to  "sisters"  may  include  half- 
sisters.     Luce  V.   Harris,   79  Pa.   St. 

432- 

But,  if,  by  holding  sisters  in  a  will 
to  include  half-sisters,  the  testator's 
property  would  be  diverted  to  stran- 
gers, that  construction  will  not  be 
adopted,  owing  to  the  familiar  rule 
that  where  a  will  is  capable  of  two 


nine  acres  of  land  for  a  city  hall  was 
unauthorized,  there  being  no  deter- 
mination of  the  board  that  so  large  a 
trart  was  needed  for  the  city  halL 

6.  By  the  constitution  of  Maryland^ 
it  is  provided  that  the  party  against 
whom  a  decision  is  made,  mar  have 
the  point  or  question  reserved  for  the 
consideration  of  the  court  in  banc;  but 
the  motion  for  the  reservation  of  the 
point,  must  be  entered  of  record  dur- 
ing the  ^'sitting"  at  which  the  decision 
was  made.  It  was  held  that  the  word 
"sitting**  as  here  used,  was  not  synony- 
mous with  "term"  of  the  court,  bit 
only  includes  the  time   between  the 


interpretations    that    one   should    be  *  decision  and  the  adjournment  of  the 


adopted  which  prefers  those  of  the 
blood  of  the  testator  to  strangers. 
Wood  t/.  Mitcham,  92  N.  Y.  379.  See 
also  Wills. 

8.  Sit  In  any  Gaaa.— See  Case,  vol.  3, 
p.  30. 

4.  The  charter  of  Jersey  City  em- 
powers the  board  of  public  works  to 
purchase  "sites"  for  certain  necessary 
public  buildings.  In  State  v.  Mayor, 
etc.,  of  Jersey  City,  36  N.  J.  L.  168,  the 
court,  by  Woodhull,  J.,  said :  "A  site, 
'  in  the  sense  of  the  act,  means  only  so 
much  land  as  is  reasonably  required 
or  needed  for  the  location  and  con- 
venient use  of  some  particular  neces- 
sary building,  .  .  .  not  a  tract  of 
unlimited  extent,  designated  for  the 
location  and  use  of  such  buildings  as 
might,  in  the  near  or  distant  future, 
become  necessary,  but  only  so  much 
land  as  in  the  judgment  of  the  board 
was  reasonably  required  for  the  pur- 
poses of  that  one  building."  Accord- 
ingly, it  was  held  that  a  purchase  of 


court  for  the  day.  Costigin  v.  Bond, 
65  Md.  132.     Compare  Sittings. 

6.  Stephen's  Com.  423, 433. 

Sittings  Eanivalent  to  Term.*-An 
Oregon  act  provided  for  the  holding  of 
a  district  court  in  one  place  in  each 
judicial  district,  and  for  "  sittings  "  in 
each  county  for  the  trial  of  issues  of 
fact.  It  was  held  that  the  word  **  sit- 
tings "  may  be  regarded  as  signifying 
"term.**  The  court  by  Wait,  C.  J., 
said:  "The  district  judges  in  their 
^sittings*  in  the  several  counties  for  the 
trial  of  issues  of  fact,  attended  as  they 
were  by  clerks,  sheriffs,  juries,  and  aU 
the  paraphernalia  of  courts  of  record, 
were  holding  district  courts,  and  the 
duration  of  each  of  these  sittings  was 
a  *term*  of  court.*'  Gird  x\  State,  i 
Oregon  311.     Coiw/ar*  Sitting. 

Sittings  in  Bank  or  Banc. — The  ses- 
sions of  a  court,  with  the  full  bench 
present,  for  the  purpose  of  determin- 
ing matters  of  law  argued  before  them. 
Black's  L.  Diet. 
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IMUiitiAii. 


SITU  A  TE—SITUS. 


IMtnitioiL 


-To    have  a  situs;    a   place  or 


SnV ATE— {Compare  SiTUS). 
position.^ 

SITXTATIOH.— See  note  2. 

SITXTS. — Site ;  location  ;  situation.  A  place  where  a  thing  is. 
Real  property  has  always  a  fixed  situs;  and  so,  of  course,  the 
actual  situs  of  tangible  chattels  can  always  be  readily  determined. 
But  it  is  obvious  that  the  situs  of  intangible  chattels,  such  as 
choses  in  action,  must  be  conventional.  At  common  law,  how- 
ever, rules  have  been  established  which  assign  a  situs  or  locality 
to  every  subject  of  personal  property  for  the  purposes  of  adminis- 
tration and  probate ;  and  there  seems  to  be  no  reason  why  these 
rules  should  not  be  extended  to  cases  arising  under  the  recording 
acts.* 


1.  And.  L.  Diet  Anderson  says 
that  in  the  United  States,  the  term 
-'^situated''  has  been  more  commonly 
iised  than  "situate"  in  such  expressions 
as  **all  that  tract  of  land  situated,"  etc. 
The  term  "situate**  is,  however,  still 
very  common. 

"Generally  speaking,  a  house  may 
be  said  to  be  situate  on  all  the  land 
within  the  same  inclosure,  necessary 
for  its  proper  enjoyment,  and  actually 
80  used  and  occupied."  Orr  v.  Baker, 
4lnd.86.   . 

2.  An  action  was  brought  by  the 
plaintiff  for  the  death  of  her  husband 
caused  by  a  fall  into  an  excavation, 
dug  by  the  defendant,  adjoining  the 
highway.  It  was  claimed  for  the  de- 
fense that  plaintiff's  husband  was 
drunk.  The  trial  court  instructed  that 
'•ordinary  care  means  that  degree  of 
care  which  may  reasonably  be  expect- 
ed of  a  person  in  the  situation  of  plain- 
tiff's husband  at  the  time  the  accident 
occurred."  It  was  held  that  the  word 
''situation,"  as  here  used,  had  reference 
to  the  probable  surroundings  of  the 
plaintiffs  husband  at  the  time  of  the 
accident,  and  not  to  his  physical  and 
mental  condition,  and  therefore  there 
vras  no  error  in  the  charge.  Buesching 
f.  St.  Louis  Gas-Light  Co.,  73  Mo. 
319;  39  Am.  Rep.  503. 

3.  See  2  Minor's  Inst.  (3d  ed.)  853; 
Recording  Acts,  vol.  20,  p.  575. 

Sltiui  of  Personal  Property — (See 
also  Probate,  vol.  19,  p.  186). — Dr. 
Minor  (3  Minor's  Inst.  (3d  ed.)  853) 
^ives  the  rules  as  follows: 

1 .  '*  Movable  and  tangible  chattels 
are,  of  course,  of  the  county  or  corpo- 
ration where  they  are  at  the  date  of  the 
vrriting  to  be  registered. 

2,  "  Shares  in  joint -stock  companies 


belong  to  the  county  or  corporation 
where  the  chief  office  of  the  company- 
is  situated  and  shares  transferred. 
(See  also  Arnold  v,  Arnold,  62  Ga. 
627.) 

3.  "  Judgments,  decrees,  recogniz- 
ances, and  other  debts  of  record,  are 
of  the  county  or  corporation  where  the 
record  is  kept — that  is,  where  is  the 
seat  of  the  court.  (See  also  Smith  Vn 
Union  Bank,  5  Pet.  (U.  S.)  525; 
Vaughn  v.  Barret,  5  Vt.  337 ;  26  Am, 
Dec.  306;  Thomas  v.  Tanner,  6  T.  B. 
Mon.(Ky.)58.) 

4.  *'BondSr  mortgages,  and  specialties 
generally  (and,  it  would  seem,  nego- 
tiable securities  in  a  negotiable  state) 
are  of  the  county  or  corporation  where 
they  happen  to  be  at  the  date  of  the 
execution  of  the  writing  which  affects 
them ;  and  if  not  then  in  the  State, 
they  are  understood  to  belong  where 
the  debtor  resides.  (Ex  farte  Barker, 
2  Leigh  (Va.)  719;  Fishery.  Bassett, 9 
Leigh  (Va.)  119;  33  Am.  Dec.  227.) 
See  also  Smith  v.  Union  Bank,  5  Pet. 
(U.  S.)  525;  Vaughn  v.  Barret,  5  Vt. 
337 ;  26  Am.  Dec.  306 ;  Goodlett  v, 
Anderson,  7  Lea  (Tenn.)  286;  Moore 
V.  Jordan,  62  Ga.  627 ;  Probate,  vol. 
19' p.  169. 

5.  "  Promissory  notes,  bills  of  ex- 
change, and  all  simple  contract  de- 
mands, are  of  the  county  or  corporation 
where  the  debtor  resides.  ( Fisher  v. 
Bassett,  9  Leigh  (Va.)  119;  33  Am. 
Dec.  227.)  See  also  Stearns  v.  Wright, 
51  N.  H.  600;  Murphy  v,  Creighton, 
45  Iowa  179;  Sullivan  t;.  Fosdick,  10 
Hun  (N.  Y.)  173;  Swancy  v.  Scott,  9 
Humph.  (Tenn.)  327;  Wyman  v.  Hal- 
stead,  109  (U.  S.)  654.  See  also  Smith 
t;.  Union  Bank,  5  Pet.  (U.S.)  525; 
Vaughn  v.  Barret,  5  Vt   337;  26   Am. 
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SKA  TING  RINK— SLA  VES  AND  SLA  VERY. 

8KATIN0  Enra:.— See  LICENSE,  vol.  13,  p.  535- 
SLANDER. — See  LiBEL  and  Slander,  vol.  13,  p.  292. 

SLANDER  or  TITLE.— See  Libel  and  Slander,  vol.  13,  p. 
366. 

SLAUGHTEE-HOUSES.^See  Municipal  Corporations,  vol. 
15,  pp*  1 174,  1 180;  Nuisances,  vol.  16,  p.  952;  Police  Power, 
,  vol.  18,  p.  748. 

SLAVES  AND  SLATEEY. 

I.  Definition,  788.  y.  Legitimacy— Inheritance,  794. 

"'illlTft?*^'      "^^ '''"'*  ^''^"      VI.  Effect    of   Slavery  on    Property 

III.  ^A  789.  .    .   ^^^:^  ^'  ^'^"^  ^^"^^  7^5- 

IV.  Divorce,  794.  VII.  Abolition,  795. 

L  Detihitioh. — Slavery  is  properly  a  state  of  involuntary  servi- 
tude for  life.^  A  slave  is  a  person  who  is  wholly  subject  to  the 
will  of  another ;  one  who  has  no  freedom  of  action,  but  whose 
person  and  services  are  wholly  under  the  control  of  another.* 

n.  iHGAPAaTY  TO  TAKE  OB  HoLD  Fbofebty. — The  peculiar  rela- 
tions of  slaves  to  each  other  and  to  the  white  population  of  the 
South  produced  different  rules  of  property  from  those  belonging 
to  any  other  class  of  people,  and  dissimilar  to  the  other  disabilities. 
It  was  a  universal  rule  that  the  property  of  the  slave  was  that  of 
his  master,  and  that  he  could  neither  take  nor  hold  property.' 

A  conveyance  in  trust  to  slaves  to  cultivate  and  receive  the 
profits,  was  held  void.^     Following  the  same  rule,  a  bequest  to  a 

Dec.  306;    Probatb,  vol.  19,  p.   168.  An  institution  by  which  one  man  it 

"And  lastly —  made  the  property  of  another.    DoDg- 

6.  **  Demands  against  the  common-  lass  z'.  Ritchie,  24  Mo.  177. 

wealth  belong;  to   the  counbr  or  cor-  2.  Webster's  Diet, 

poration  wherein  is  situated  the  seat  3.  Jenkins    v.     BrOwn,    6    Humph, 

of  government.     (Com.  v,  Hudgin,  2  (Tenn.)  299;   Fable  f.  Brown,  2  Hill 

Leigh  (Va.)  248.)"  (S.   Car.)   378;    Fletcher   v.  State,  6 

But  in  Vaughan  v.  Northup,  15  Pet.  Humph.  (Tenn.)  256;  Bedford  f.  Wil- 

(U.  S.)  6,   it  was  said:    "The  debts  liams,  5  Coldw.  (Tenn.)  207;  M'Cul- 

duefromthegovemment  of  the  United  lough  v.  Moore,  9  Yerg,  (Tenn.)  307; 

States  have  no  locality  at  the  seat  of  Hall  v,  U.  S.,  92  U.  S.  27. 

government.    The   United  States,  in  Gontracta   Void.  —  All    contracts  to 

their  sovereign  capacity,  have  no  par-  which  a  slave  is  a  party  are  void :  it 

ticulardomicile,but  possess,  in  contem-  matters   not  what  efforts    have  been 

plation  of  law,  an  ubiquity  throughout  made  for  freedom,  or  what  privileges 

the    Union;    and    the    debts    due  by  are  enjoyed.     Woodland  v.  Newhall, 

them   are  not  to  be   treated  like  the  31  Fed.  Rep.  434. 

debts  of  a  private  debtor,  which  con-  So  where  a  slave  contracted  for  the 

stitute  local  assets  in  his  own  domicile."  '  purchase  of  realty,  and  made  payments 

See   also  U.   S,v.   Cox,  18  How.  (U.  thereori,  both  before  and  after  he  was 

S.)  105;    U.  S,v.  Halstead,   109  U.  S.  emancipated,  he  was  allowed  to  file  a 

654.    And  see  Ex  parte  Dauthereau,  bill  for  a  rescission  after  he  was  eman- 

2  Brev.   (S.  Car.)   459;  cited  in  Pro-  cipated,  and  to  recover  back  payments 

BATE,  vol.  19,  p.  168.  made  on  the  ground  of  incapacity  to 

Taxation. — For     situs     of    personal  make  an  original  contract.     Embry  r. 

property  within  tax  laws,  see  Taxa-  Morrison,  4  Baxt  (Tenn.)  186. 

TION.  4.  Smith   V.  Betty,  ii   Gratt.  (Va.) 

1.  I  Minor  Inst.  (3d  ed.)  161.  752  ;  Rucker  r.  Gilbert,  3  Leigh   ( Va.) 
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slave  was  void,*  and  he  could  not  take  in  such  a  case  even  through 
the  interposition  of  a  trustee.* 

m.  Kabbiage. — The  practical  questions  which  arise  to-day  from 
the  defunct  institution  of  slavery,  are  those  growing  out  of  slave 
marriages,  and  relating  to  the  rights  of  the  children  of  such  mar- 
riages. The  customary  slave  marriage  was  for  most  purposes  a 
nullity  and  was  not  governed  by  the  rules  of  law  applicable  to 
free  marriages  ;  yet  where  it  did  not  interfere  with  the  doctrines 
of  slavery  and  the  rights  of  the  master,  effect  was  given  to  it  so 
far  as  possible.* 


8;    Wynn  v.  Carrell,   2  Gratt."  (Va.) 
327. 

1.  Hargraves  v,  Lott,  67  Ga.  133. 

a.  Taylor  v.  Embry,  16  B.  Mon. 
(Ky.)  340;  Trotter  v.  Blocker,  6  Port. 
(Ala.)  269;  Lamb  v,  Girtman,  26  Ga, 
625 ;  Graves  v.  Allan,  13  B.  Mon.  ( Ky.) 
190;  Jones  V.  Lipscomb,  14  B.  Mon. 
(Ky.)  239;  Turner  v.  Smith,  12  La. 
Ann.  417 ;  Hinds  v,  Brazeallee,  2  How. 
(Miss.)  837;  32  Am.  Dec.  307;  Craig 
V.  Beatty,  11  S.  Car.  375. 

Baquetta  In  Gontemplatlon  of  Bmanei- 
patlon. — But  where  a  testator  provided 
for  certain  slaves  serving  his  children 
until  such  slaves  were  thirty  years  old, 
and  then  each  was  to  have  twenty -five 
acres  of  land,  neither  the  conversion 
of  the  land  into  money  nor  release  of 
such  service  before  the  time  fixed  will 
defeat  the  trust.  Clement  v.  Riley,  33 
S.  Car.  66.  And  in  general,  trusts  for 
the  benefit  of  slaves  in  contemplation 
of  emancipation  were  upheld.  Hoover 
V.  Brem,  43  Miss.  603 ;  Estill  v.  Deck- 
erd,  4  Baxt.  (Tenn.)  497;  Brown  v. 
Brown,  12  Md.  87 ;  Cowan  v.  Stamps, 
46  Miss.  435. 

3. 1  Bishop  on  Mar.,  Div.  &  Sep.,  §  654; 
Smith  V.  State,  9  Ala.  990;  Haden  v, 
Ivey,  51  Ala.  381 ;  Canteloe  v.  Hood, 
56  Ala.  519;  Howard  v.  Howard,  6 
Tones  (N.  Car.)  235;  State  i;.  Taylor, 
Phil.  (N.  Car.)  508;  State  v.  Adams, 
6^  N.  Car.  537;  State  r.  Samuel,  7 
Dev.  &  B.  Eq.  (N.  Car.)  177;  Com.  v. 
Clements,  6  Binn.  (Pa.)  206;  Timmins 
T'.  Lacey,  30  Tex.  115;  McKnight  v. 
State,  6  Tex.  App,  158;  Johnson  v, 
Johnson,  45  Mo.  595 ;  Estill  v.  Rogers, 
I  Bush  (Ky.)  62;  Minor  v.  Jones,  2 
Redf.  (N.  Y.)  289; Wallace!;.  Godfrey, 
42  Fed.  Rep.  812. 

Thus,  in  Smith  v.  State,  9  Ala.  990,  it 
was  held  that  slaves  cohabiting  as 
husband  and  wife  might  be  witnesses 
for  and  against  each  other.  But  in 
Georgia  the  rule  was  otherwise.  Wil- 
liams T'.  State,  33  Ga.  Supp.  85.    In 
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Andrews  v.  Page,  3  Heisk.  (Tenn.)  653, 
it  was  said  by  the  court  that  there  were 
"circumstances  under  which  the  courts 
of  this  State  recognized  the  relation  of 
husband  and  wife,  and  the  ties  of  con- 
sanguinity, as  existing  among  slaves, 
as  well  as  among  free  persons  and  free 
persons  of  color ;  and  we  hold  that  a 
marriage  between  slaves,  with  the 
consent  of  their  owners,  whether  con- 
tracted in  common  law  form  or  cele- 
brated under  the  statute,  always  was  a 
valid  marriage  in  this  State,  and  that 
the  issue  of  such  marriages  were  not 
illegitimates.  We  do  not  hold  that 
such  marriages  were  followed  by  all 
the  legal  consequences  resulting  from 
the  marriage  of  white  persons." 

Mr.  Bishop  well  states  the  effect  of 
a  slave  marriage.  '^Since  there  was 
recognized  among  slaves  the  same 
distinction  between  matrimony  and 
fornication  as  among  freemen  |  since 
slave  marriages  were  for  most  pur- 
poses invalid  when  tested  by  the  gen- 
eral law,  simply  by  reason  of  the 
incompatibility  of  the  duties  of  com- 
mon marriage  with  those  due  from  the 
slave  to  the  master;  and  since  by 
universal  sentiment  and  public  opinion, 
ripening  into  a  law  for  slaves,  their 
customary  marriages  were  valid  as  far 
as  in  the  nature  of  the  case  they  could 
be, — they  are  deemed  to  have  been,  not 
null  in  the  widest  sense  of  the  word, 
but  only  null  as  compared  with  ordi- 
nary marriage ;  and  were  good  in  law 
for  any  purpose  for  which  they  could 
so  be  held,  not  inconsistent  with  the 
master's  superior  claims  or  the  general 
policy  of  the  law  of  slavery.  This 
rule  would  seldom  permit  any  validity 
to  be  assigned  them  in  the  every  day 
litigation  of  the  courts,  hence  judges 
would  naturally  speak  of  them  as 
void."    I  Bishop  on  Mar.  &  Div.,  ^  659. 

Marriage  Between  Master  and  Slave. 
— In  Pearson  v.  Pearson,  51  Cal.  124,  it 
was  held  that  a  marriage  between  a 


Muriage. 


SLA  VES  AND  SLA  VERY. 


■aniafe* 


Emancipation  alone,  whether  general  or  special,  apparently  had 
no  effect  upon  the  slave  marriage.  But  emancipation  accom- 
panied by  the  consent  of  the  parties  to  a  transmutation  of  the 
slave  marriage  into  a  legal  one,  or  by  continued  cohabitation,  had 
the  effect  of  rendering  the  imperfect  slave  marriage  a  valid  and 
legal  union.^     In  those  States  where  a  formal  solemnization  is 


master  and  his  female  slave  contracted 
within  a  jurisdiction  where  such  mar- 
riages were  lawful,  manumitted  the 
slave.  The  court  said :  "  There  being 
no  law  or  regulation  at  the  time  pre- 
vailing in  the  territory  of  Utah  inter- 
dicting marriage  between  a  white  and 
a  black  person,  we  think  that  such  an 
intermarriage  legally  had  there  be- 
tween a  master  and  his  female  slave, 
neither  party  being  otherwise  inca- 
pacitated to'  contract  marriage,  oper- 
ated, by  analogy  to  the  rule  of  a 
common  law  already  adverted  to,  the 
manumission  of  the  slave  woman, 
since  such  manumission  was  indispen- 
sable to  her  assumption  of  her  new 
relation  of  wife  to  her  former  master. 
She  certainly  could  not  be,  in  contem- 
plation of  law,  both  the  slave  and  wife 
of  a  person." 

1.  Stikes  V.  Swanson,  44  Ala.  633; 
McReynolds  v.  State,  5  Coldw.  (Tenn.) 
18;  McDowell  V,  Sapp,  39  Ohio  St. 
C58;  Wallace  v.  Godfrey,  43  Fed.  Rep. 
812;  Tones  v.  Jones,  30  Md.  447;  11 
Am.  Rep.  505. 

Where  slaves  had  children  and  lived 
as  man  and  wife  till  the  fall  of  1866, 
and  the  State  constitution  in  1865  pro- 
vided for  the  ratification  of  marriages 
between  negroes,  it  was  held  that  she 
was  entitled  to  dower  in  his  lands,  al- 
though he  had  in  October,  1866,  aban- 
doned her,  and  regularly  married 
another  woman  by  whom  he  had  had 
a  child  before  marriage,  and  with 
whom  he  lived  until  his  death.  Wash- 
ington V,  Washington,  69  Ala.  281. 

"The  slave,  in  entering  into  mar- 
riage, did  a  moral  act ;  and  although 
not  binding  in  law,  it  was  no  violation 
of  any  legal  duty.  If,  after  the  eman- 
cipation, there  was  no  confirmation  by 
cohabitation  or  otherwise,  it  is  obvious 
there  would  be  no  grounds  for  holding 
the  marriage  as  subsisting  or  bind- 
ing. But,  as  in  the  case  of  other  par- 
ties incapacitated,  we  perceive  no  good 
reason  for  holding  that  the  contract 
may  not  be  assented  to  and  ratified 
after  the  incapacity  or  disability  is 
removed.  And  in  harmony  with  these 
views,  the  supreme  court  of  Louisiana 


have  expressly  decided  that  a  marriage 
contracted  in  a  state  of  slavery  may  be 
ratified  and  become  binding  by  mutual 
assent  and  cohabitation  after  tne  slaves 
have  attained  their  freedom."  Wag- 
ner, J.,  in  Johnson  v,  Johnson,  45  Mo. 
600 ;  citing  Girod  v.  Lfewis,  6  Martin 
(La.)  559.  And  in  Girod  v.  Lewis,  6 
Martin'  (La.)  559,  it  was  held  that  a 
slave  marriage  became  binding  by  the 
subsequent  emancipation  of  the  parties, 
apparently  ipso  facto^  without  r^ard 
to  their  continued  cohabitation  or 
assent.  See  also  Pierre  v.  Fontenette,. 
25  La.  Ann.  617;  Pearce's  SuccessioD> 
30  La.  Ann.  1168. 

Mr.  Bishop  says  :  ^  The  doctrine  is, 
that,  since  the  invalidity  of  slave  mar- 
riages, whether  deemed  more  or  less  or 
perfectly  complete,  was  in  consequence 
of  their  antagonism  to  the  rights  of  the 
master,  while  yet  the  universal  and 
universally  known  custom  which  sanc- 
tioned them  was  law  up  to  the  point  of 
such  antagonism,  the  same  rules  of 
dissent  and  affirmance  which  we  have 
considered  in  their  application  to  the 
marriages  of  insane  pertons— or  proba- 
bly made  at  one  or  two  places  even 
more  liberal  in  favor  of  the  marriage — 
governed  these  slave  marriages  subse- 
quently to  emancipation ;  namely,  with 
nothing  transpiring,  they  still  lack  the 
legal  quality  of  ordinary  or  non -slave 
marriage;  but  without  any  new  for- 
malities, even  in  States  by  the  general 
laws  of  which  a  formal  solemnization 
is  indispensable,  the  anti -emancipation 
marriages  of  the  freedmen  are  per- 
fected by  any  mutual  consent  of  the 
parties,  whether  expressed  in  words  or 
implied  from  a  continuance  of  the  co* 
habitation."  And  again,''  The  mutual 
consent  which  two  slaves  gave  at  their 
marriage  was  to  be  husband  and  wife 
in  the  slave-marriage  sense.  They 
had  no  opportunity  to  say,  so  they  ^ire 
not  supposed  to  have  considered, 
whether  or  not  they  would  sustain 
the  marriage  relation  as  it  is  known 
among  free  persons.  Therefore,  ac- 
cording to  our  defining,  to  make  the 
marriage  a  free  marriage,  they  must 
after  emancipation,  either  by  continu- 
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necessary  to  a  legal  marriage,  if  from  the  want  of  some  essential 
formality  the  slave  union  was  itself  meretricious,  continued  co- 
habitation after  emancipation  cannot  render  it  a. legal  marriage.^ 
In  most,  if  not  all,  of  the  lat<:  slave  holding  States  there  are 
statutory  or  constitutional  provisions  confirming  slave  marriages 
after  certain  formalities,  varying  in  the  different  States,  have  been 
complied  with ;  and  without  any  formality  in   others.*    These 


ing  their  cohabitation  or  otherwise, 
consent  to  it.  Lacking  this,  the  slave- 
marriage  does  not  become  a  free  mar- 
riage." 1  Bishop  on  Mar.,  Div.  &  Sep., 
H  66i,  663. 

North  Carolina. — In  North  Caro- 
lina it  was  held  contrary  to  the  doc- 
trine of  the  text  that  the  fact  of  the 
husband  and  wife  of  a  slave-marriage 
continuing  to  live  together  as  husband 
and  wife  after  emancipation,  did  not 
render  such  marriage  a  legal  union. 
The  court,  commenting  upon  the  case 
of  Girod  v.  Lewis,  6  Martin  (La.)  559, 
cited  supra^  this  note,  said:  "No  au- 
thority is  cited,  and  no  reason  is  given 
for  the  decision,  except  the  suggestion 
that  the  marriage,  being  dormant  dur- 
ing slavery,  is  endowed  with  full  en- 
ergy from  the  moment  of  freedom. 
We  are  forced  to  the  conclusion  that 
the  idea  of  civil  rights,  being  merely 
dormant  during  slavery,  is  rather  a 
fanciful  conceit  (we  say  it  with  respect) 
than  the  ground  of  a  sound  judgment. 
It  may  be  that  in  Louisiana  the  mar- 
riage relation  is  greatly  affected  by  the 
influence  of  religion,  and  the  mystery 
of  its  supposed  dormant  rights  is  at- 
tributable to  its  divine  origin.  If  so, 
the  case  has  no  application ;  for  in  our 
courts  marriage  is  treated  as  a  mere 
civil  institution." 

But  in  State  v.  Adams,  65  N.  Car. 
537,  it  was  held  that  it  was  not  fornica- 
tion for  the  parties  to  a  slave  marriage 
to  continue  their  cohabitation  after 
their  emancipation,  thus  giving  to  this 
extent  a  recognition  of  the  legality  of 
the  union. 

Kentucky. — In  Kentucky^  the  courts 
hold  that  a  slave  marriage  can  only  be 
confirmed  after  emancipation  in  the 
manner  prescribed  by  statute,  and  such 
confirmation  will  not  relate  back  as 
against  third  parties  to  the  time  at 
which  they  were  manumitted,  although 
the  cohabitation  has  been  continuous. 
Thus,  in  Stewart  v.  Munchandler,  2 
Bush  (Ky.)  378,  it  was  held  that  a 
colored  woman  could  not  plead  cover- 
ture as  a  delense  to  a  suit  brought  upon 
her  note  executed  after  her  manumis- 
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sion  but  before  she  and  her  husband 
had  gone  through  statutory  formalities, 
although  they  had  been  married  by  a 
colored  preacher  as  slaves,  sixteen 
years  before,  and  had  lived  together 
continuously  since  as  husband  and 
wife.  See  also  Estill  v,  Rogers,  i 
Bush  (Ky.)  62. 

In  Dowd  V.  Hurley,  78  Ky.  260, 
however,  it  was  held  that  the  effect  of 
complying  with  the  statute  was  to 
legalize  the  customary  marriage  be- 
tween persons  of  color,  and  not  to  in- 
stitute a  new  marriage ;  and  that  after 
such  confirmation  of  the  slave  mar- 
riage, the  husband  might  claim  the 
homestead  exemption  against  creditors 
whose  claims  had  their  origin  prior  to 
such  confirmation. 

"  1.  I  Bishop  on  Mar.,  Div.  &  Sep., 
$  666. 

2.  Georsria.—ln  Williams  v.  State,  67 
Ga.  260,  it  was  held  that  it  was  not  error 
on  the  part  of  the  trial  judge  to  charge, 
upon  a  trial  for  bigamy,  that,  if  de- 
fendant and  the  woman  alleged  to  be 
his  wife  (negro  slaves  prior  to  the 
emancipation)  had  lived  in  a  state  of 
concubinage,  then  the  act  of  1866  did 
not  marry  them ;  but  on  the  contrary 
if  they  so  lived  on  the  9th  of  March, 
1866,  then  the  act  did  marry  them. 

Virginia, — Code  of  1873,  ch.  104,  § 
13,  provides:  "  Where  colored  persons 
before  the  passage  of  this  act  shall 
have  undertaken  and  agreed  to  occupy 
the  relation  to  each  other  of  husband 
and  wife,  and  shall  be  cohabiting  to- 
gether, as  such,  at  the  time  of  its  pas- 
sage, whether  the  rites  of  marriage 
shall  have  been  solemnized  between 
them  or  not,  they  shall  be  deemed  hus- 
band and  wife  and  be  entitled  to  all 
the  rights  and  privileges  and  subject 
to  the  duties  and  obligations  of  that 
relation  in  like  manner  as  if  they  had 
been  duly  married  by  law."  Tritchett 
v.  Smith,  78  Va.  524.  See  also  Francis 
V.  Francis,  31  Grat.  (Va.)  283. 

And  under  the  Virginia  act  render- 
ing children  of  colored  persons,  recog- 
nized by  the  man  as  his,  legitimate, 
the    recognition   may  have  occurred 
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prior  to  the  passage  of  the  statute. 
Tritchett  v.  Smith,  78  Va.  524.  See 
also  Scott  V,  Raub,  88  Va.  731. 

Mississippi. — See  Andrews  v.  Sim- 
mons, 68  Miss.  732. 

Kentucky.— The  Kentucky  statute 
of  February  14,  1886,  provides  that  the . 
husband  and  wife  of  the  slave  marriage 
"  shall  appear  before  the  clerk  of  the 
county  court  of  their  residence,  and 
declare  that  they  have  been  and  desire 
to  continue  living  together  as  man  and 
wife,"  and  upon  the  payment  of  certain 
fees  the  clerk  is  required  to  make  "  a 
record  of  such  declaration  that  shall 
be  evidence  of  the  existence  of  the 
marriage  and  the  legitimacy  of  the  is- 
sue born,  and  to  be  born  of  said  parties, 
provided  the  issue  of  customary  mar- 
riages of  negroes  shall  be  held  legiti- 
mate.** Whitesides  v.  Allen,  11  Bush 
( Ky.)  23.  In  this  case,  it  was  held  that 
the  children  of  such  marriage  were 
legitimate,  even  though  the  parents 
did  not  make  the  statutory  declaration, 
and  the  statute  was  spoken  of  as 
"  this  confused  statute.**  Dowd  v. 
Hurley,  78  Ky.  260.  See  also  Brown 
V,  McGee,  12  Bush  (Ky.)  428. 

Where  slaves  were  emancipated 
and  thereafter  lived  together  for  a 
year,  and  had  for  twenty-five  years 
prior  thereto  lived  as  husband  and 
wife,  this  was  sufficient  to  render  a 
subsequent  attempted  marriage  by  the 
man  with  another  woman  void,  and 
the  first  wife  is  entitled  to  dower  in 
his  land.  Ewing  v.  Bibb,  7  Bush 
(Ky.)  655. 

Alabama. — ^The  constitutional  con- 
vention of  1865  (R.  C.  of  1867,  p.  64) 
adopted  an  ordinance  providing  that 
^^All  marrifiges  between  {^reedmen  and 
freedwomen,  whether  in  a  state  of 
slavery  or  since  their  emancipation, 
heretofore  solemnized  by  anyone  act- 
ing or  officiating  as  a  minister,  or  any- 
one claiming  to  exercise  the  right  to 
tolemnize  the  rites  of  matrimony, 
whether  bond  or  free,  are  hereby  rati- 
fied and  made  valid,  provided  the  par- 
ties are  now  living  together  as  man 
and  wife ;  and  in  all  cases  of  freedmen 
and  freedwomen  who  are  now  living 
together  recognizing  each  other  as 
man  and  wife,  be  it  ordained  that  the 
same  are  hereby  declared  to  be  man  and 
wife,  and  bound  by  the  legal  obliga- 
tions of  such  relationship."  Of  this  or- 
dinance the  court,  in  Washington  v. 
Washington,  69  Ala.  286,  said:  "  By 
force  of  the  ordinance,  all  the  legal  in- 
firmity of  their  relation  was  removed 


and  they  became  husband  and  wife. 
They  were  not  compelled  into  an  in- 
voluntary relation,  but  the  voluntary 
relation  they  had  formed,  and  whicfi 
by  continuance  after  emancipation  they 
had  affirmed,  so  far  as  it  was  capable 
of  confirmation  by  their  own  acts,  was 
legalized.**  See  also  Jackson  r.  State, 
53  Ala.  472;  McConico  v.  State,  49 
Ala.  6. 

Arkansas. — The  provisions  of  the 
act  of  February  6,  1867,  providing  that 
negroes  and  mulattoes  then  cohabiting 
as  husband  and  wife,  and  recognizing 
that  relation,  should  be  deemed  law- 
fully married  from  the  passage  of  the 
act,  with  the  rights  and  obligations 
appertaining  to  the  marital  relation, 
was  valid,  and  of  its  own  force  created 
that  relation  between  such  persons  as 
were  within  its  provisions,  without  the 
necessity  of  a  marriage  ceremony. 
Evidence  of  cohabitation  as  husband 
and  wife  at  and  after  the  passage  of  the 
act,  and  the  admission  of  the  parties, 
are  competent  to  establish  a  marriage 
under  the  act.  Scoggins  v.  State,  32 
Ark.  205. 

The  Arkansas  act  of  1867,  rendering 
the  recognized  offspring  of  negroes, 
who  had  lived  as  man  and  wife,  legiti- 
mate, included  the  children  of  parents 
who  were  then  dead  as  well  as  the 
children  of  those  living.  Gregley  r. 
Jackson,  38  Ark.  487. 

Texas. — By  section  27,  art.  12,  of  the 
Constitution  of  1869,  all  persons  who 
were  formerly  held  in  bondage  and  in 
that  condition  lived  together  as  hus- 
band and  wife,  and  who,  when  that 
'constitution  was  adopted,  were  so  liv- 
ing together  in  this  State,  became  le- 
gally married;  and  the  abdication  of 
that  constitution  by  the  constitution  of 
1876  has  not  annulled  such  marriages 
nor  exempted  those  who  contracted 
them  from  amenability  to  the  laws  re- 
lating to  unlawful  marriage.  Stew:ard 
V.  State,  7  Tex.  App.  326.  See  also 
McKnight  v.  State,  6  Tex.  App.  15S; 
Hill  V.  Fairfax,  38  Tex.  220;  Webb  r. 
State,  24  Tex.  App.  165. 

The  above  section  legitimated  the 
children  of  slaves  who,  prior  to  eman- 
cipation, lived  together  as  husband 
and  wife,  and  continued  so  to  do  until 
the  death  of  one  of  them;  and  vali- 
dated the  marriages  of  such  persons  as 
were  living  together  as  husband  and 
wife  at  the  time  of  its  adoption,  and 
legitimated  the  children  of  such  per- 
sons, whether  born  before  or  after 
that  time.      Livingston    v.   Williams, 
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75  Tex.  653;  Hill  v.  Fairfax,  38  Tex. 
220. 

Soutk  Carolina, — In  Davenport  v. 
Caldwell,  10  S.  Car.  317,  it  was  held 
under  the  enabling  acts  of  that  State, 
where  two  slaves,  persons  of  color, 
•  went  through  the  form  of  marriaee, 
lived  together  as  husband  and  wife  for 
a  number  of  years,  and  died  leaving 
issue  before  the  general  emancipation 
took  place,  that  such  persons  were  to 
be  considered  in  law  as  husband  and 
wife,  their  children  legitimate  and 
capable  of  inheriting  from  each  other 
under  the  statute  of  distribution.  The 
case  has  been  recognized  and  followed 
in  State  v.  Whaley,  10  S.  Car.  500; 
Dingle  v,  Mitchell,  20  S.  Car.  202; 
Myers  v.  Ham,  20  S.  Car.  522 ;  James 
V.  Mickey,  26  S.  Car.  270 ;  Clement  v. 
Riley,  33  S.  Car.  66. 

Aortk  Carolina.—The  act  of  1866, 
ch.  40,  §  5,  provides  **  that  in  all  cases 
where  a  man  and  woman,  both  or  one 
of  whom  were  lately  slaves,  are  now 
emancipated,  now  cohabit  together  in 
the  relation  of  husband  and  wife,  the 
parties  shall  be  deemed  to  have  been  ' 
lawfully  married  as  maa  and  wife  at 
the  time  of  the  commencement  of  such 
cohabitation,  although  they  may  not 
have  been  married  in  due  form  of 
law ;  **  and  further  provides  for  an  ac- 
knowledgment before  the  clerk  of  the 
county  court,  etc. 

In  State  v.  Whitford,  86  N.Car  637, 
it  was  held  that  such  act  was  not  un- 
constitutional as  validating  a  contract 
void  for  want  of  consent,  the  act  mak- 
ing cohabitation  and  living  together 
as  man  and  wife  after  emancipation, 
and  continued  up  to  the  time  of  ratifi- 
cation, evidence  of  the  consent. 

In  State  v,  Adams,  65  N.  Car.  537, 
it  was  held  that  the  formality  of  ac- 
knowledgment before  the  clerk,  etc., 
was  not  essential  to  the  confirmation 
of  the  marriage.  To  the  same  effect  is 
Long  V.  Barnes,  87  N.  Car.  332. 

In  State  v.  Harris,  63  N.  Car.  i, 
Reade,  J.,  said :  *'  The  substance  of 
marriage,  the  consent  of  the  parties, 
existing,  it  was  as  clearly  within  the 
power  of. the  legislature  to  dispense 
with  any  particular  formality,  as  it  was 
to  prescribe  such.  This  neither  made 
nor  impaired  the  contract,  but  gave 
effect  to  the  parties^  consent,  and  rec- 
ognized as  a  legal  relation  that  which 
the  parties  have  constituted  a  natural 
one.  So  that  by  force  of  original  con- 
sent of  the  parties  while  they  were 
slaves,  renewed  after  they  became  free, 


and  by  the  performance  of  what  was 
required  by  the  statute,  they  became 
to*  all  intents  and  purposes  man  and 
wife." 

Where  a  slave  has  maintained  rela- 
tions with  two  women,  which  sepa- 
rately considered  would  have  brought 
either  case  within  the  terms  of  the 
legalizing  statute,  it  was  held  that  the 
statute  did  not  render  either  union 
valid.  The  court  said :  **  Its  purpose 
and  its  eflFect  are  to  legalize  and  give 
validity  to  a  single  relation  formed  and 
maintained  among  the  late  slave  popu- 
lation and  possessing  the  features  and 
conditions  of  marriage."  Branch  v. 
Walker,  102  N.  Car.  34. 

The  North  Carolina  act  of  1879,  de- 
claring that  "  the  children  of  colored 
parents,"  born  before  January  i,  1868, 
of  persons  living  together  as  husband 
and  wife,  are  legitimate  children  of 
such  parents,  with  all  the  rights  of 
heirs  and  next  of  kin,  applies  to  the 
children  of  all  colored  parents,  whether 
slaves  or  free,  and  whether  the  parents 
were  incapable  of  entering  into,  the 
marriage  relation  by  virtue  of  positive 
law  or  their  status  as  slaves.  Woodard 
V,  Blue  (N.  Car.  1889),  9  S.  E.  Rep. 
492. 

This  statute  has  been  held  not  to 
extend  the  right  of  inheriting  beyond 
parents  and  children,  and  the  estates 
of  such  parents  and  children.  Tucker 
1'.  Bellamy,  98  N.  Car.  33 ;  Tones  v. 
Haggard,  xo8  N.  Car.  178.  See  also 
Tucker  v.  Tucker  (N.  Car.  1891),  13  S. 
E.  Rep.  5. 

Tennessee, — The  provision  of  the 
code  (Mill.  &  V.),  §^  3303,  3304  (act 
1866),  which  declares  to  be  husband 
and  wife  all  colored  persons  living  as 
such  while  in  slavery,  and  conferring 
the  right  of  inheritance  on  children 
of  such  persons,  does  not  apply  to  mar- 
riages contracted  without  the  consent 
of  the  owner  of  the  contracting  parties. 
Brown  v.  Cheatham  (Tenn.  1892),  17 
S.  W.  Rep.  1033.  And  though  one  of 
the  parents  died  during  slavery,  still 
the  child  may  inherit.  Wallace  v. 
Godfrey,  42  Fed.  Rep.  812. 

District  of  Columbia. — It  is  provided 
by  act  of  Congress  of  February  6, 1879, 
*'  that  the  issue  of  any  marriage  of  col- 
ored persons  contracted  and  entered 
into  according  to  any  custom  prevail- 
ing at  the  time  in  any  of  the  States 
shall  for  all  purposes  of  descent  and 
inheritance "  be  deemed  legitimate. 
It  has  been  held  that  a  slave  marriage 
with  the  consent  of  the  master  was 
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statutes  are  in  general  applicable  only  where  the  cohabitation  was 
continued  down  to  the  passage  of  the  act,*  "  and  only  where  the 
subsequent  commerce  was  intended  to  be  matrimonial."* 

IV.  BIVOBGE. — The  parties  to  the  customary  slave  marriage 
might  divorce  themselves  at  will,*  but,  in  oiie  State  at  least,  such 
a  divorce  was  of  no  effect  without  the  consent  of  the  master  * 

7.  Legitdiact — INHEBITAHGE. — As  marriage  between  slaves 
was  not  held  by  the  courts  to  be  an  illicit  connection,  but  was 
regarded  as  a  quasi  marriage,  and  effect  given  to  it  as  far  as  possi- 
ble, having  due  regard  to  the  rights  of  the  master,  the  children 
of  such  marriage  were  not  regarded  as  bastards,  and  therefore  it 
would  seem  that  upon  emancipation  their  heritable  blood  was 
restored  to  them,  apart  from  any  statute  expressly  declaring  them 
legitimate.*^ 

It  has  been  held  that  the  slave  marriage  must  have  existed  at 
the  time  of  emancipation  in  order  that  the  children  might  inherit 
as  heirs  of  the  father,  and  that  if  the  marriage  was  dissolved 
during  slavery  they  could  not  so  inherit.® 

If,  from  the  disability  of  slavery,  the  descendant,  at  the  death 
of  the  ancestor,  was  incapable  of  inheriting  the  property,  subse- 
quent emancipation  will  not  enable  him  to  take  it,''  nor  will 
an  express  statute  declaring  such  emancipated  slaves  legitimate.* 

As  in  several  of  the  States  a  bastard  may  inherit  and  transmit 
inheritance  through  his  mother,  the  question  of  legitimacy  of  a 
negro  child  claiming  through  a  maternal  ancestor  would  not  in 
those  States  come  in  question.® 

.within     the     meaning     of    the     act.  Miss.  603;  Jones  v.  Jones,  36  Md.  447; 

Thomas  v,  Holtzman,  7  Mackey   (D.  11  Am.  Rep.  505;  Wallace  v.  Godfrey, 

C.)  62.  42  Fed.  Rep.  812.     But  see   Andreivs 

.1.  I  Bishop  on  Mar.,  Div.  &  Sep.,  §  v.  Simmons,  68  Miss.  732;  Cantelou  v. 

668;   Cantelou  v.  Hood,  56  Ala.  519;  Hood,  56  Ala.  519. 

Livingston  v,  Williams,  75  Tex.  653 ;  In  Ohio  the  issue  of  a  slave  marriage 

State  V.  Whaley,  10  S.  Car.  500  ;  An-  (contracted   in   Virjpnta)   have   been 

drews  v.  Simmons,  68  Miss.  732 ;  Jones  held  legitimate  under  a  statute  declar- 

V,  Hoggard,  108  N.  Car.  178.  ing  that  the  issue  of  a  marriage  **du11 

2.  I  Bishop  on   Mar.,  Div.  &  Sep.^  ^  in  law'*  shall  be  legitimate.     Morris  r. 

668;  Livingston  v.  Williams,  75   Tex.  Williams,  39  Ohio  St  554. 

6^3  ;  Rundle  v.  Pegram,  49Miss.  751 ;  6.  Pierre  v.  Fontenette,  25  La.  Ana 

Clement  v.  Riley  (S.  Car.),  11   S.  E.  617;  Harris  v.  Cooper,  31  U.  C.  Q.  B. 

Rep.  699;  Washington  v,  Washington,  182.    See  also  McDowell  v,  Sapp,  39 

69  Ala.  281.  But  see  Williams  v.  State,  Ohio  St.  558.     But  this  is  apparentlj 

67  Ga.  260.  unsupported   by  reason,     i  Bishop  on 

8.  I  Bishop  on  Mar.,  Div.  &  Sep.,  ^  Mar.  &  Div.,  §  676.    See  also  Brown  r. 

667;  Pierre  v.  Fontenette,  25  La.  Ann.  Cheatham  (Tenn.  1892),  17  S.  W.  Rep. 

617 ;  McDowell  v.  Sapp,  39  Ohio  St.  1033. 

558.  7.  I  Bishop  on  Mar.,  Div.  &  Sep.,  ^ 

4.  Brown  t;.  Cheatliam  (Tenn.  1892),  675;    Woods  v,   Pearce,   68  Ga.   160; 

17  S.  W.  Rep.  1033.  Bennett  v.  Williams,  46  Ga.  359. 

6.  Andrews    v.      Page,     3     Heisk.  8.  PoweU  v.  Com.,  88  Ky.  689. 

(Tenn.)  653;    Stikes   v,  Swanson,  44  9. 'Jackson   v.  Collins,   16  B.  Mob. 

Ala.  633.     Mr.  Bishop  argues  for  the  (Ky.)  214;  Nefel  t'.  Hibard«30  La.  Amu 

position  of  the  text  with  great  force.  808 ;    Garland  v.   Harrison,   8  Leigh 

I  Bishop  on  Mar.,  Div.  &  Sep.,  $$670,  (Va.)  368;  Johnson  v.  JohnsoD,45  Mo. 

678.     See    also   Hoover  v,   Brem,  43  595.    See  also  Bastardy,  vol.  2.  p.  143. 
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The  statutes  confirming  the  slave  marriages  provide  also  that 
the  issue  of  such  marriages  shall  be  deemed  legitimate.^ 

VI  Efrct  of  Slavzby  oh  Fbopi^ty  Bights  of  Fbee  Hsgboes. — 
A  free  negro  could  take  and  hold  land.* 

YXL  Aboutioh. — Involuntary  servitude  is  abolished  by  consti- 
tutional amendment,  except  such  as  may  be  imposed  as  a  punish- 
ment for  crime.* 

SLAY. — The  word  slay  is  synonymous  with  kill.* 


1.  See  supra,  this  title,  Marriage. 

2.  Lei  per  v.  Hoffman,  26  Miss.  615. 
And  where  the  owners  of  slaves  took 

th«m  to  a  State  where  slavery  was  not 
allowed,  and  emancipated  them,  they 
were  then  capable  of  holding  property 
in  Mississippi,  Thus,  where  a  testator 
took  his  slaves  to  Okio  and  freed 
them,  and  then  moved  to  KetttucAy, 
where  he  died,  and  directed  by  will 
that  his  estate  in  Mississippi  should 
be  converted  into  money  and  invested 
in  land  in  Okio  for  the  use  of  the  freed 
slaves,  it  was  held  that  they  could  take 
under  the  will.  Berry  v.  Alsop,  45 
Miss.  I,  overruling  Mitchell  v»  Wells, 
37  Miss.  235,  and  Heirn  v.  Bridault,  37 
Miss.  209. 

A  bequest  made  by  a  citizen  of 
Mississippi  to  free  negroes  residing  in 
a  sister  State,  was  sustained  under 
the  will  probated  in  Mississippi',  it 
might  be  otherwise  as  to  specific  prop- 
erty in  Mississippi,  Shaw  v.  Brown, 
35  Miss.  246;  Leiper  v.  Hoffman,  26 
Miss.  615. 

Where,  by  a  will  made  before  1859, 
a  free  man  of  color  devised  property 
to  kis  wife  iand  to  .his  two  free  sons,  it 
was  held,  under  Kentucky  Rev.  Stat, 
ch,  30,  ^17,  that  a  slave  son,  who  had 
been  emancipated  before  the  death  of 
his  father  in  1865,  was  entitled  to  a 
share  in  the  estate  and  should  take  an 
interest  in  the  undisposed  of  personalty 
equal  to  that  which  his  brother  re- 
ceived. Miller  v.  Miller,  4  Bush  ( Ky.) 
482. 

A  purchase  of  property  for  purposes 
of  worship,  by  an  association  of  free 
colored  persons,  will  be  sustained, 
though  such  a  corporation  had  no 
legal  existence — as  the  individuals 
might  acquire  rights  to  the  property 
in  the  corporate  name.  African  M.  E. 
Church  V,  New  Orleans,  15  La.  Ann. 
441. 

In  Pennsylvania,  a  free  colored  man 
could  preempt  land  belonging  to  the 
commonwealth,  where  he  settled  with 
the  intention  of    making   his    home. 


Foremans  v.  Tamm,  i  Grant  Cas.  (Pa.> 
23.  The  act  of  manumission  of  1780- 
was  to  give  to  the  colored  man  the 
same  right  as  whites  enjoy. 

Under  the  Soutk  Carolina  act  of 
1872,  rendering  the  issue  of  slave  mar- 
riages legitimate,  property  descends  a& 
in  other  cases,  and  the  purchase  of  a 
slave  wife  by  a  free  man  of  color  raises- 
the  presumption  that  he  accomplished 
her  freedom  by  taking  her  out  of  the 
State  and  setting  her  free;  and  a  wife 
and  child  take  by  descent  in'preference 
to  sisters.  Dingle  v.  Mitchell,  20  S. 
Car.  202.  The  act  of  1872  is  held  ta 
be  retrospective. 

In  1859,  under  the  laws  of  Alabama 
and  of  the  United  States,  iret  negroes,, 
whose  father  and  mother  were  slave A^ 
but  who  moved  to  Okio,  were  not  citi- 
zens of  Okio,  and  could  neither  take- 
lands  by  descent  nor  acquire  a  citizen- 
ship in  Alabama,  Donovan  v.  Pitcher,. 
53  Ala.  41 1 ;  25  Am.  Rep.  634.  See  also- 
Tannis  t*.  St.  Cyr,  21  Ala.  449. 

3.  Amendments  to  U.  S.  Const.,  art. 
13;  In  re  Turner,  i  Abb.  ( U.  S.)  84.  See 
also  Clark's  Case,  i  Blackf.  (Ind.)  122; 
12  Am.  Dec.  213. 

Performance  of  work  upon  an 
assessment  for  repair  of  roads  is  not 
such  involuntary  servitude  as  is  con- 
templated by  the  amendment.  In  re^ 
Dassler,  35  Kan.  678. 

A  custom  prevailing  among  the  un- 
civilized tribes  of  Indians  in  Alaska,, 
whereby  slaves  are  bought,  sold,  and 
held  in  servitude,  against  their  will, 
and  subjected  to  ill  treatment  at  the 
pleasure  of  the  owner,  is  contrary  to- 
the  thirteenth  amendment  to  the  con- 
stitution of  the  United  States,  and  the 
*'Civil  Rights  Bill"  of  1866.  In  re  Sah 
Quah,  31  Fed.  Rep.  327. 

4.  State  v.  Thomas,  32  La.  Ann.  351 ». 
in  wKich  case  it  was  said :  "  The 
word  'slay  '  adds. nothing  to  the  force 
and  effect  of  the  word  'kill,^  when  used 
with  reference  to  the  taking  of  human 
life.  It  is  particularly  applicable  to  tie 
taking    of  human   life  in   battle;   and 
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SLEEPnrG  CABS;  PALACE  CABS.— (See  also  CARRIERS  OF 
Passengers,  vol.  2,  p.  738 ;  Interstate  Commerce,  vol.  11,  p. 
539 ;  Railroads,  vol.  19,  p.  775.) 

I.  Ownership  and  Control,  796. 
II.  Duties,  Obligations,  and  Liabilities  of  Company,  797. 

I.  OWNESSHIP  AHD  COHTBOL. — The  sleeping  cars  and  palace  cars 
attached  to  railroad  trains  are  owned  in  most  instances,  though 
not  always,  by  corporations  other  than  the  railroad  companies 
operating  the  trains ;  such  corporations  making  a  business  of  the 
ownership  and  management  of  such  cars.  The  growth  of  the 
system  is  comparatively  recent  ;  but  the  relative  rights  of  the 
sleeping-car  company,  the  railroad  company,  and  the  passenger 
have  been  pretty  well  defined  by  judicial  decisions.  The  railroad 
company  cannot,  speaking  generally,  relieve  itself  of  its  obliga- 
tions and  liabilities  as  a  common  carrier  of  passengers  who  make 
use  of  the  accommodations  afforded  by  the  sleeping  and  palace 
cars.^  A  passenger  may  assume,  in  the  absence  of  notice  to  the 
contrary^  that  the  whole  train  is  under  one  management.* 


when  it  is  not  used  in  this  sense,  it  is 
synonymous  with  *kill.'  The  man  that 
is  slain  is  killed;  and  the  man  that  is 
killed  by  the  hand  of  his  fellow -man  is 
^lain.  It  suffices  to  charge  that  the  ac- 
cused *  did  feloniously  kill  and  slay  *  the 
deceased ;  and  it  equally  suffices  to 
charge  that  the  accused,  with  force  and 
arms  ...  did  willfully  and  feloni- 
ously shoot  and  kill '  the  deceased." 

1.  See  Bevis  v.  Baltimore,  etc.,  R.  Co., 
26  Mo.  App.  19;  Wilson  v,  Baltimore, 
etc.,  R.  Co.,  32  Mo.  App.  682;  Hillis 
V.  Chicago,  etc.,  R.  Co.,  72  Iowa  228; 
31  Am.  &  Eng.  R.  Cas.  108;  Dwinelle 
V.  New  York  Cent,  etc.,  R.  Co.,  120 
N.  Y.  117;  44  Am.  &  Eng.  R.  Cas.  384; 
Thorpe  v.  New  York  Cent.,  etc.,  R. 
Co.,  76  N.  Y.  402 ;  32  Am.  Rep.  325  ; 
Kinsley  v.  Lake  Shore,  etc.,  R.  Co., 
125  Mass.  54 ;  28  Am.  Rep.  200. 

The  question  whether  railway  com- 
panies should  own  their  own  sleeping 
cars  is  discussed  in  a  note  to  St.  Louis, 
etc.,  R.  Co.  V.  Southern  Express,  23 
Am.  &  Eng.  R.  Cas.  545. 

In  Thorpe  v.  New  York  Cent.,  etc., 
R.  Co.,  76  N.  Y.  402;  32  Am.  Rep.  325, 
it  appeared  that  a  passenger  on  the 
train,  finding  no  vacant  seats  in  the  or- 
dinary cars,  entered  the  drawing-room 
car,  which  was  not  owned  by  ftie  rail- 
road company,  and  took  a  seat  there ; 
that  when  called  upon  for  extra  fare 
for  the  seat  he  refused  to  pay,  but  an- 
nounced his  willingness  to  go  into  an- 
other car  if  a  seat  were  provided  for  him 


there ;  and  that  then  the  porter  of  the 
drawing-room  car,  who  was  in  the  em- 
ploy of  the  owner  of  that  car,  attempted 
forcibly  to  eject  him.  It  was  held  that 
the  railroad  company  was  liable  for  the 
assault. 

In  Pennsylvania  R.  Co.  v.  Roy,  102 
U.  S.  451 ;  I  Am.  &  Eng.  R.  Cas.  225, 
the  berth  in  the  sleeping  car  broke 
down,  to  the  injury  of  the  occupant, 
and  he  was  allowed  to  recover  against 
the  railroad  company  to  whose  train 
the  sleeping  car  was  attached. 

In  Dwinelle  v.  New  York  Cent, etc. 
R.  Co.,  120  N.  Y.  1.17;  44  Am.  &  Eng. 
R.  Cas.  384,  a  passenger  was  assaulted 
by  the  porter  of  the  sleeping  car  after, 
owing  to  a  wash-out,  the  passenger 
had  been  transferred  to  another  train. 
It  was  held  that  the  question  whether 
the  porter  was  engaged  in  the  perform- 
ance of  his  duty  as  agent  of  the  rail- 
road company  at  the  time  of  the  in- 
fliction of  the  assault  was  for  the  jury 
under  the  facts  and  circumstances. 

2.  Cleveland,  etc.,  R.  Co.  v.  Wal- 
rath,  38  Ohio  St.  461 ;  8  Am.  &  Eng. 
R.  Cas.  371 ;  43  Am.  Rep.  433. 

In  a  Louisiana  case  a  passenger  sued 
the  palace  car  company  and  also  the  rail- 
road company  for  an  assault  committed 
on  him  by  the  porter  of  the  palace  car 
into  which,  without  permission,  he  had 
entered  to  wash  his  hands.  It  w-as 
held  that  he  could  not  recover  against 
the  palace  car  company.  Williams  i'. 
Pullman  Palace  Car  C5o.,  40  La.  Ann. 
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n.  Duties,  Obligations,  ahb  Liabilities  or  ConPAinr.— According 
to  the  weight  of  authority  the  liability  of  the  sleeping-car  com- 
pany is  neither  that  of  a  common  carrier  nor  of  an  innkeeper.* 
There  is,  however,  an  obligation  to  exercise  reasonable  care  and 


87;  8  Am.  St.  Rep.  512,  but  that 
he  could  recover  against  the  railroad 
company.  Williams  v,  Pullman  Pal- 
ace Car  Co.,  40  La.  Ann.  417;  33  Am. 
&  Eng.  R.  Cas.  414.  Compare  Pad- 
dock V,  Atchison,  etc.,  R.  Co.,  37  Fed. 
Rep.  841. 

In  Ulrich  v.  New  York  Cent,  etc., 
R.  Co.,  108  N.  Y.  80;  34  Am.  &  Eng. 
R.  Cas.  350;  2  Am.  St.  Rep.  369,  one 
traveling  upon  a  free  pass  was  injured 
by  a  collision  due  to  the  negligence  of 
the  railroad  company.  Upon  the  pass 
was  an  indorsement  releasing;  the  com- 
pany from  liability  in  case  o?  accident 
It  appeared  that  the  passenger  had 
purchased  from  the  drawing-room  car 
conductor  a  ticket  entitling  him  to  a 
seat  in  that  car.  It  was  held  that  this 
did  not  make  him  a  passenger  for  hire, 
nor  vary  the  effect  of  the  indorsement, 
and  that  he  was  not  entitled  to  recover 
against  the  railroad  company. 

1.  Pullman  Palace  Car  Co.  v.  Smith, 
73  111.  360 ;  24  Am.  Rep.  258 ;  Scaling 
V.  Pullman  Palace  Car  Co.,  24  Mo. 
App.  29;  Illinois  Cent.  R.  Uo.  v. 
Handy,  63  Miss.  609;  56  Am.  Rep. 
846;  Lewis  V.  New  York  Sleepine 
Car  Co.,  143  Mass.  269;  28  Am.  £ 
Eng.  R.  Cas.  148;  58  Am.  Rep. 
145 ;  Woodruff  Sleeping,  etc..  Coach 
Co.  V.  Diehl,  84  Ind.  474;  9  Am.  & 
Eng.  R.  Cas.  294;  43  Am.  Rep.  102  ; 
Williams  v.  Pullman  Palace  Car  Co., 
40  La.  Ann.  87  ;  33  Am.  &  Eng.  R. 
Cas.  407;  8  Am.  St  Rep.  512;  Pull- 
man Palace  Car  Co.  v.  Gaylord,  23 
Am.  L.  Reg.  N.  S.  788;  Tracy  v.  PuU- 
man  Palace  Car  Co.,  67  How.  Pr.  (N. 
Y.)  1^4;  Welch  V.  Pullman  Palace 
Car  Co.,  16  Abb.  Pr.  N.  S.  (N.  Y.) 
352  :  Palemeter  v,  Wagner,  11  Alb.  L. 
j.    149;    Bevis  V.    Baltimore,  etc.,   R. 


Co.,  26  Mo.  App.  19;  Pullman  Palace 

Gardner,  3 
78  ;  16  Am.  &  Eng.  R.  Cas.  324';  Pull- 


Car  Co.  V,   Gardner,  3  Penny  (Pa.) 


man  Palace  Car  Co.  v,  Matthews,  74 
Tex.  654;  15  Am.  St  Rep.  873;  Pullman 
Palace  Car  Co.  v.  Pollock,  69  Tex. 
120;  34  Am.  &  Eng.  R.  Cas.  217  ;  5 
Am.  bt  Rep.  31 ;  Lemon  v.  Pullman 
Palace  Car  Co.,  52  Fed.  Rep.  262. 

In  Blum  V,  Southern  Pullman  Pal- 
ace Car  Co.,  I  Flip.  (U.  S.)  500, 
Browning,  J.,  said :  ^^First.  The  pecu- 
liar construction  of    sleeping  cars  is 


such  a^  to  render  it  almost  impossible 
for  the  company,  even  with  the  most 
careful  watch,  to  protect  the  occupants 
of  berths  from  being  plundered  by  the 
occupants  of  adjoining  sections.  All 
the  berths  open  upon  a  common  isle, 
and  are  secured  only  by  a  curtain,  be- 
hind which  a  hand  may  be  slipped 
from  an  adjoining  or  lower  berth  with 
scarcely  a  possibility  of  detection. 
Second.  As  a  compensation  for  his 
extraordinary  liability,  the  innkeeper 
has  a  lien  upon  the  goods  of  his  guests 
for  the  price  of  their  entertainment.  I 
know  of  no.  instance  where  the  pro- 
prietor of  a  sleeping  car  has  ever  as- 
serted such  lien,  and  it  is  presumed 
that  none  such  exists.  The  fact  that 
he  is  paid  in  advance  does  not  weaken 
the  argument,  as  innkeepers  are  also 
entitled  to  prepayment.  Third.  The 
innkeeper  is  obliged  to  receive  every 
guest  who  applies  for  entertainment. 
The  sleeping  car  receives  only  first- 
class  passengers  traveling  upon  that 
particular  road,  and  it  has  not  yet  been 
decided  that  it  is  bound  to  receive 
those.  Fourth,  The  innkeeper  is  bound 
to  furnish  food  as  well  as  lodging,  and 
to  receive  and  care  for  the  goods  of  his 
guests,  and,  unless  otherwise  provided 
by  statute,  his  liability  is  unrestricted 
in  amount.  The  sleeping  car  furnishes 
a  bed  only,  and  that,  too,  usually  for  a 
single  night  It  furnishes  no  food  and 
receives  no  luggage,  in  the  ordinary 
sense  of  the  term.  The  conveniences 
of  the  toilet  are  simply  an  incident  to 
the  lodging.  Fifth,  The  conveniences 
of  a  public  inn  are  an  imperative  ne- 
cessity to  the  traveler,  who  must  other- 
wise depend  upon,  private  hospitality 
for  his  accommodation,  notoriously  an 
uncertain  reliance.  The  traveler  by 
rail,  however,  is  under  no  obligation  to 
take  a  sleeping  car.  The  railway  offers 
him  an  ordinary  coach,  and  cares  for 
his  goods  RT^d  effects  in  a  van  espe- 
cially provided  for  that  purpose.  Sixth, 
The  innkeeper  may  exclude  from  his 
house  everyone  but  his  own  servants 
and  guests.*  The  sleeping  car  is  obliged 
to  admit  the  employes  of  the  train  to 
collect  fares  and  control  its  movements. 
Seventh,  The  sleeping  car  cannot  even 
protect  its  guests,  for  the  conductor  of 
the  train  has  a  right  to  put  them  off 


797 


ButiM,  Obligationa  and  SLEEPING  CARS.  Liabilitiflt  of  Conpuy. 

vigilance  over  the  persons  and  property  of  passengers,  especially 
while  they  are  sleeping.-* 

The  company  is  bound  to  furnish  the  required  accommodations, 
if  it  has  them  ;*  but  not  to  one  who  by  the  rules  of  the  railroad 
company  is  not  entitled  to  use  these  accommodations,  as,  for  ex- 
ample a  second-class  passenger,  or  one  not  holding  a  through 
ticket.*  The  company  is  bound,  and  it  is  its  right,  to  preserve 
order  and  enforce  a  proper  decorum,  as  well  as  to  keep  a  reason- 
able watch  over  the  persons  and  property  of  passengers.*    So  it 


for  non-payment  of  fare  or  violation  of 
its  rules  and  regulations.  I  hold,  there- 
fore, that  sleeping-car  companies  are 
not  subject  to  the  responsibility  of  inn- 
keepers at  common  law,  and  that  de- 
fendant cannot  be  held  liable  upon  that 
ground." 

The  argument  against  this  position 
is  stated  and  summed  up  in  an  article 
by  Morris  Gray  in  ao  Am.  Law  Re- 
view, p.  159. 

In  Pullman  Palace  Car  Co.  -r.Lowe, 
28  Neb.  239;  4oAm.  &  Eng.  R.  Cas.  637; 
26  Am.  St.  Rep.  325,  it  was  held  that 
the  liability  of  a  sleeping-car  company 
in  the  case  of  articles  of  wearing  ap- 
parel lost  in  the  car  was  similar  to  the 
innkeeper's  liability.  Of  this  case  it  is 
said  in  Hutchinson  on  Carriers  (2d 
ed.),  ^  61  yd,  note :  •*  This  case  is  clearly 
opposed  to  the  great  weight  of  au- 
thority, and  its  force  is  lessened  by  the 
fact  that  the  court  treated  the  question 
as  a  new  one,  which  it  obviously  was 
not.*'  See  also  Thompson  on  Car- 
riers of  Passengers,  p.  531;  Pullman 
Palace  Car  Co.  v.  Gardner,  3  Penny 
(Pa.)  78;  16  Am.  &  Eng.  R.  Cas.  324. 

1.  Carpenter  v.  New  York,  etc.,  R. 
Co.,  124  N.  Y.  53;  47  Am.  &  Eng.  R. 
Cas.  421 ;  21  Am.  St.  Rep.  644;  Lewis 
V,  New  York  Sleeping  Car  Co.,  143 
Mass.  267;  28  Am.  &  Eng.  R.  Cas.  148; 
58  Am.  Rep.  135;  Pullman  Palace  Car 
Co.  V.  Gaylord,  23  Am.  Law  Reg.  N. 
S.  788;  Woodruff  Sleeping,  etc,  Coach 
Co.  v.  Diehl,  84  Ind.  474;  9  Am.  & 
Eng.  R.  Cas.  294;  43  Am.  Rep.  102; 
Scaling  v.  Pullman  Palace  Car  Co.,  24 
Mo.  App.  29;  Bevis  v,  Baltimore,  etc., 
R.  Co.,  26  Mo.  App.  19;  Hampton  v, 
Pullman  Palace  Car  Co.,  42  Mo.  App. 
134;  Pullman  Palace  Car  Co.  v.  Gard- 
ner,3  Penny  (Pa.)  78;  16  Am.  &  Eng. 
R.  Cas.  324;  Pullman  Palace  Car  Co. 
V,  Matthews,  74  Tex.  654  ;  15  Am.  St. 
Rep.  873;  Pullman  Palace  Car  Co.  f. 
Pollock,  69  Tex.  120;  34  Am.  &  Eng. 
R.  Cas.  217;  5  Am.  St,  Rep.  31 ;  Bar- 
rott  V.  Pullman  Palace  Car  Co.,  51 
Fed.  Rep.  796. 


For  an  indecent  assault  upon  a  fe- 
male passenger  by  the  porter  of  the 
sleeping  car,  the  company  is  liable. 
Campbell  v,  Pullman  Palace  Car  Co^ 
42  Fed.  Rep.  484.  See  also  Heenrich 
V,  Pullman  Palace  Car  Co.,  10  Sawj. 
(U.  S.)  80;  20  Fed.  Rep.  100. 

A  sleeping-car  company  is  liable  in 
an  action  on  the  case  for  excluding  t 
passenger  from  a  berth  which  it  has  as- 
signed him  and  which  he  has  offered 
to  pay  for.  Nevin  v.  Pullman  Palace 
Car  Co.,  106  111.  222;  II  Am.  &  Eng. 
R.  Cas.  92 ;  46  Am.  Rep.  6S& 

Lmb  of  Ticket. — A  passenger  in  t 
sleeping  car  lost  his  ticket.  The  agent 
declined  to  issue  another  ticket  but 
gave  him  his  personal  card  w^ith  the 
statement  thereon:  "This  gentleman 
holds  seat  in  '  Nokomis  *  this  P.  M. 
Mislaid.  C.  E.  Benedict.'*  With  this 
card  and  his  passage  ticket  the  pas- 
senger took  his  seat  in  the  drawing- 
room  car,  and  when  called  upon  bj 
the  conductor  for  his  drawing-rooni 
car  ticket  explained  the  facts  and  pro- 
duced the  card  of  the  agent  The 
conductor  refused  to  recognize  the 
card  and  compelled  him  to  remove  to 
an  ordinary  car.  In  an  action  lor 
damages  the  company  was  held  liable. 
Buck  V.  Webb,  58  Hun  (N.  Y.)  185. 

2.  Nevin  v.  Pullman  Palace  Car  Co., 
106  III.  222;  II  Am.  &  Eng.  R. Cas. 92; 
46  Am.  Rep.  688;  Searles  7'.  Mann 
Boudoir  Car  Co.,  45  Fed.  Rep.  330. 

8.  Lawrence  v,  Pullman  Palace  Car 
Co.,  144  Mass.  I ;  28  Am.  &  Eng.  R. 
Cas.  151;  59  Am.  Rep.  58;  Lemon  v. 
Pullman  Palace  Car  Co.,  52  Fed.  Rep. 
262. 

'  One  who  has  paid  for  a  berth  from 
one  point  to  another  is  entitled  to  a 
continuous  passage  in  it,  or  in  one 
equally  as  good,  and  cannot  be  trans- 
ferred to  another  berth  or  another  car 
at  the  arbitrary  discretion  of  the  com- 
pany. Pullman  Palace  Car  Co.  v. 
Taylor,  65  Ind.  153 ;  32  Am.  Rep.  57. 

4.  Nevin  v.  Pullman  Palace  Car  Co., 
106  111.  222  ;  II  Am.  &  Eng.  R.  Cas.  92; 
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is  bound  to  awaken  and  notify  passengers  in 'time  for  them  to 
leave  the  train.*  A  breach  of  these  duties,  or  either  of  them, 
will  confer  a  right  of  action.* 


46. Am.  Rep.  688;  Lewis  v.  New  York 
Sleeping  Car  Co.,  143  Mass.  267 ;  28 
Am.  &  Eng.  R.  Cas.  14S;  58  Am.  Rep. 
135;  2  Rorer  on  Railroads  987;  Pull- 
man Palace  Car  Co.  v.  Balles,  80  Tex. 
211 ;  47  Am.  &  Eng.  R.  Cas.  416. 

1.  Pullman  Palace  Car  Co.  v.  Smith, 
79  Tex.  468 ;  23  Am.  St.  Rep.  356. 

2.  Pullman  Palace  Car  Co.  vl  Balles, 
3o  Tex.  211 ;  47  Am.  &  Eng.  R.  Cas. 
416. 

In  Blum  V,  Southern  Pullman  Pal- 
ace Car  Co.,  I  Flip.  (U.  S.)  500,  it  ap- 
peared that  the  plaintiff,  a  passenger, 
put  his  waistcoat,  containing  his  wallet 
and  .money,  under  his  pillow.  It  was 
the  custom  of  the  company  to  have  the 
conductor  and  porter  keep  awake  dur- 
ing the  night,  but  on  this  night  they 
went  to  sleep.  In  the  morning  the 
wallet  and  ^mone^  were  gone.  It  was 
held  that  plaintiff  was  entitled  to  re- 
cover their  value. 

In  Pullman  Palace  Car  Co.  v.  Gard- 
ner, 3  Penny.  (Pa.)  78;  16  Am.  & 
Eng.  R.  Cas.  324,  Gardner  put  his 
watch  and  pocketbook  under  the  out- 
side corner  of  the  mattress  of  his  berth, 
went  to  sleep,  and  next  morning  both 
money  and  watch  were  gone.  The 
watchman,  who  should  have  been  on 
duty,  had  been  negligently  absent,  and 
Gardner  got  a  judgment.  Woodruff, 
etc..  Sleeping  Coach  Co.  v.  Diehl,  84 
Ind.  474;  9  Am.  &  Eng.  R.  Cas.  294; 
43  Am.  Rep.  102,  presents  almost  the 
same  state  Of  facts  as  the  Gardner  case, 
and,  as  there,  a  judgment  against  the 
company  was  affirmed. 

In  an  action  against  a  palace  car 
company,  it  appeared  that  plaintiff 
was  a  passenger  in  one  of  defendant's 
sleeping  cars;  that  he  was  told  he 
would  require  to  change  cars  on  ac- 
count of  a  wreck,  that  having  partially 
dressed  himself,  he  left  his  pocketbook 
containing  a  sum  of  money  lying  upon 
the  bedding  of  his  berth  and  went  to 
the  wash  room,  whence,  having 
finished  dressing,  he  went  out  of  the 
car  and  forward  to  the  wrecked  train 
some  60  or  70  yards  distant.  Immedi- 
ately on  arriving  there  he  missed  his 
pocketbook  and  went  back  to  recover 
it.  He  found  the  conductor  and  por- 
ter in  the  smoking  room  and  informed 
them  of  his  loss.  All  the  other  pas- 
sengers had  left  the  car  before  plain- 


tiff, and  they  did  not  return  to  it  until 
after  he  did.  He  testified  that  he  was 
not  absent  from  the  car  more  than 
three  or  four  minutes,  and  that  when 
he  left  it  no  one  remained  in  it  except 
the  conductor  and  porter.  It  appeared 
in  evidence  that  a  train  brakeman  had 
passed  through  the  car  but  without 
stopping.  The  conductor,  porter  and 
passengers  were  searched,  but  the 
pocketbook  was  not  found.  Held^  that 
a  verdict  for  the  plaintiff  was  suffi- 
ciently sustained  by  the  evidence,  and 
that  it  would  not  be  reversed  on  ap- 
peal. Pullman  Palace  Car  v.  Mat- 
thews, 74  Tex.  654;  15  Am.  St.  Rep. 
873.  Henry,  J.,  who  delivered  the 
opinion  of  the  court,  said :  **  In  the 
case  of  PuUnTan's  Palace  Car  Co. 
V,  Pollock,  69  Tex.  120;  34  Am.  &  Eng. 
R.  Cas.  217,  the  following  language 
of  the  supreme  court  of  Massachu- 
setts, used  in  deciding  the  case  of 
Lewis  V.  New  York  Sleeping  Car  Co., 
X43  Mass.  267 ;  28  Am.  &  Eng.  R.  Cas. 
159;  58  Am.  Rep.  135,  is  quoted  with 
approbation :  *  While  it  [the  sleep- 
ing car  .company]  is  not  liable  as  a 
common  carrier  or  as  an  innholder, 
yet  it  is  its  clear  duty  to  use  reasonable 
care  to  guard  the  passengers  from 
theft;  and  if,  through  want  of  such 
care,  the  personal  effects  of  a  passen- 
ger, such  as  he  might  reasonably  carr^ 
with  him,  are  'stolen,  the  company  is 
liable  therefor.'  We  think  this  doc- 
trine is  as  applicable  to  the  case  now 
before  us  as  it  was  in  the  cases  in  which 
it  was  asserted.  The  evidence  suggests 
either  that  the  plaintiff  did  not  lose 
any  money  or  that  the  servants  of  the 
defendant,  or  one  of  them,  found  and  ap- 
propriated it.  The  district  court  found 
the  issue  in  favor  of  the  plaintiff,  and 
the  judgment  is  sufficiently  sustained 
by  the  evidence  to  make  it  our  duty  to 
affirm  it,  following  the  rule  always  en- 
forced in  such  cases.  The  position  in 
which  plaintiff  left  his  mone^  was  un- 
questionably an  act  of  negligence  on 
his  part ;  and,  if  the  evidence  did  not 
so  conclusively  exclude  the  idea  of  its 
having  been  taken  by  anybody  except 
the  servants  of  defendant,  who  were 
in  charge  of  the  car,  he  ought  not  to 
have  had  a  recovery,  because  of  his 
own  negligence.  The  fact,  however, 
that    plaintiff's   negligence    furnished 
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LlfcWlitiM  of  Compuy. 


The  company  cantiot  avoid  liability  for  property  lost  or  stolen 
through  its  negligence,  by  posting  in  the  car  a  notice  disclaiming 
responsibility,  if  it  does  not  appear  that  the  passenger  saw  the 
notice.^  Negligence  on  the  part  of  the  company,  or  its  servants, 
is  not  to  be  presumed  from  the  mere  fact  of  a  loss,  but  must  be 
shown  ;*  and  contributory  negligence  on  the  part  of  the  complain, 
ing  passenger  may  defeat  his  recovery.* 


the  temptation  and  opportunity  to  de- 
fendant's servants  to  take  the  money 
did  not  release  it  from  its  obligation 
to  protect  him  against  them." 

1.  Lewis  V,  New  York  Sleepinjo; 
Car  Co.,  143  Mass.  267;  2$  Am.  £ 
Eng.  R.  Cas.  148. 

2.  Root  V,  New  York  Cent.  Sleep- 
ing Car  Co.,  28  Mo.  App.  199;  Tracy 
TJ.  Pullman  Palace  Car  Co.,  67  How. 
Pr.  (N.  Y.)  154;  Carpenter  v.  New 
York, etc.,  R.  Co.,  124  N.  Y.  53 ;  47  Am. 
&  Eng.  R.  Cas.  42 1 ;  2 1  Am.  St.  Rep.  644 ; 
Pullman  Palace  Car  Co.  v.  Pollock,  69 
Tex.  120;  34  Am.  &  Eng.  R.  Cas.  217; 
Hillis  t*.  Chicago,  etc.,  R.  Co.,  72  Iowa 
228;  31  Am.  &  Eng.  R.  Cas.  108;  Dar- 
gan  V,  Pullman  Palace  Car  Co.  (Tex.), 
26  Am.  &  Eng.  R.  Cas.  149;  Stearns  v. 
Pullman  Car  Co.,  8  Ont.  Rep.  171 ;  21 
Am.  &  Eng.  R.  Cas.  443.  Compare 
Railroad  Co.  v.  Walrath,  38  Ohio  St. 
461 ;  8  Am.  &  Eng.  R.  Cas.  371 ;  43 
Am.  Rep.  433;  Pullman  Palace  Car 
Co.  V,  Lowe,  28  Neb.  239;  40  Am.  <& 
Eng.  R.  Cas.  637. 

8.  Barrott  v.  Pullman's  Palace  Car 
Co.,  51  Fed.  Rep.  796;  Whitney  v.  Pull- 
man Palace  Car  Co.,  143  Mass.  243 ;  28 
Am.  &  Eng.  R.  Cas.  147 ;  Root  v.  New 
York  Cent.  Sleeping  Car  Co.,  28  Mo. 
App.  199;  Hillis  v.  Chicago,  etc.,  R. 
Co.,  72  Iowa  228 ;  31  Am.  &  Eng.  R. 
Cas.  108;  Illinois  Cent.  R.  Co.  v. 
Handy,  63  Miss.  609;  56  Am.  Rep. 
846;  Pullman  Palace  Car  Co.  v.  Mat- 
thews, 74  Tex.  654;   15  Am,  St.   Rep. 

873. 

In  Welch  v.  Pullman  Palace  Car 
Co.,  16  Abb.  Pr.  N.  S.  (N.  Y.)  352, 
Welch  went  to  bed  in  a  sleeping  car, 
placing  his  overcoat  in  a  vacant  berth 
overhead.  In  the  morning  it  was  missr 
ing  and  he  sued  to  recover  its  value, 
and  got  a  judgment  therefor,  which 
was,  however,  reversed.  In  Pullman 
Palace  Car  Co.  v,  Gaylord,  23  Am, 
Law  Reg.  N.  S.  788,  Gaylord  placed  a 
scarf,  having  upon  it  a  $300  diamond 
pin,  in  the  receptacle  intended  for 
articles  of  clothing  and  placed  at  the 
head  of  the  berth.  The  pin  was  stolen, 
suit  was  brought,   the  company    de- 


nfurred,  and  on  appeal  the  demurrer 
was  sustained. 

In  Whitney  v.  Pullman  Palace  Car 
Co.,  143  Mass.  243,  the  plaintiff,  while 
the  train  was  stopping  at  a  station,  left 
the  car  for  ten  minutes,  leaving  his 
satchel  upon  the  sill  of  one  of  the  car 
windows,  which  could  be  reached  from 
the  outside  through  an  adjoining  open 
window.  It  was  held  that  the  plain, 
tiff  was  guilty  of  negligence  which 
contributed  to  his  loss  and  that  the 
action  could  not  be  maintained. 

A  passenger  on  a  railway  train  en- 
tered a  car,  having  in  the  pocket  of  bis 
overcoat  a  sum  of  money,  and  gave  the 
overcoat  to  the  porter  without  men- 
tioning the  money,  and  the  porter 
hung  the  coat  in  the  passenger's  berth. 
It  was  held  that  the  money  was  in  his 
own  custody  and  at  his  risk  ;  and  the 
fact  that  soon  afterwards  an  accident 
overturned  the  car,  and  on  the  passen- 
ger making  his  way  out  told  the  porter 
and  brakeman  of  the  railw^ay  company 
that  the  money  was  in  the  car,  put  no 
liability  for  the  money  on  the  com- 
pany as  gratuitous  bailee,  or  other- 
wise, and  it  was  not  in  such  case  re- 
sponsible for  the  loss  of  the  money. 
Hillis  V,  Chicago,  etc.,  R.  Co.,  72  Iowa 
228;  31  Am.  &  Eng.  R.  Cas.  108. 

In  an  action  against  a  sleeping-car 
company  for  the  loss  of  a  passenger's 
property  by  theft,  the  evidence  tended 
to  show  that  the  property  of  two  pas- 
sengers in  one  car  was  stolen  from 
their  berths  during  the  same  night; 
that  the  porter  of  the  car  was  found 
asleep  at  an  early  hour  of  the  morning 
in  a  position  from  which  no  view  could 
be  had  of  that  part  of  the  c«r  in  which 
the  passengers  were  asleep ;  and  that 
the  porter  was  required  to  be  on  duty 
for,  thirty-six  hours  continuously, 
which  included  two  nights.  It  was 
held  that  there  was  evidence  of  negli- 
gence on  the  part  of  the  defendant 
proper  to  be  submitted  to  the  jury. 
Lewis  V,  New  York  Sleeping  Car  Co., 
143  Mass.  267. 

In  Root  V,  New  York  Cent  Sleep- 
ing Car  Co.,  28  Mo.  App.  199,  it  ap- 
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SLIP— SLOUGH. 


Deflnition. 


In  the  case  of  a  loss  of  property  which  the  passenger  in  the 
sleeping  car  retains  in  his  possession,  the  liability  of  either  the 
railroad  company  or  the  sleeping  car  company  is  limited  to  the 
amount  of  money  reasonably  necessary  for  the  traveling  expenses 
of  the  passenger  upon  the  projected  journey,*  and  to  the  amount 
of  baggage  usually  carried  by  passengers  in  their  valises.* 

SUP— (See  also  DOCKS,  vol.  5,  p.  851 ;  Wharves^.— i.  A  slip  is 
an  opening  between  two  pieces  of  land  or  wharves.* 

2.  That  part  of  a  police  court  in  which  the  prisoner  is  placed ; 
the  dock.* 

3.  In  marine  insurance  in  England  "the  *slip*  is  in  practice 
the  complete  and  final  contract  between  the  parties,  fixing  the 
terms  of  the  insurance  and  the  premium ;  and  neither  party  can, 
without  the  assent  of  the  other,  deviate  from  the  terms  thus 
agreed  on  without  a  breach  of  faith,  for  which  he  would  suffer 
severely  in  his  credit  and  future  business."  » 

SLOTTOH.— See  note  6. 


peared  that  the  plaintiff,  a  passenger, 
deposited  a  purse  containing  nearly 
$500  in  his  vest-pocket  and  placed  his 
vest  under  his  pillow,  and  that  in  the 
morning  he  left  it  there  while  in  the 
toilet-room  for  five  minutes.  The 
court  discussed  the  questions  of  negli- 
gence ,and  contributory  negligence, 
and  deemed  the  facts  to  show  **  spe- 
cific negligence  on  the  part  of  the  pas- 
senger touching  the  custody  of  his 
own  valuables  of  a  gross  character," 
and  that  there  was  no  case  to  go  to  the 
jury  upon  the  ground  of  negligence. 

In  Illinois  Cent.  R.  Co.  v.  Handy, 
63  Miss.  609;  56  Am.  Rep.  846,  the 
court,  in  reviewing  a  charge  to  the 
jury,  said,  that  if  the  passenger  "care- 
lessly and  negligently  left  his  pocket- 
book  on  the  car  when  he  reached  his 
destination,  and  its  contents  were  ab- 
stracted by  persons  other  than  the 
servants  of  the  company,  there  would 
be  no  liability  on  the  part  of  the  com- 
pany." 

1.  Barrott  v,  Pullman's  Palace  Car 
Co.,  51  Fed.  Rep.  796;  Illinois  Cent. 
R.  Co.  V,  Handy,  63  Miss.  609;  %6  Am. 
Rep.  846;  Root  V,  New  York  Cent. 
Sleeping  Car  Co.,  28  Mo.  App.  199; 
Wilson  f.  Baltimore,  etc.,  R.  Co., 
32  Mo.  App.  682;  Blum  V.  Southern 
Pullman  Palace  Car  Co.,  i  Flip.  (U. 
S.)  500;  3  Cent  L.  J.  591.  See  also 
Pullman  Palace  Car  Co.  >v.  Gardner,  3 
Penny.  (Pa.)  78;  16  Am.  &  Eng.  R. 
Cas.  324;  Carpenter  r.  New  York, 
etc.,  R.  Co.,  124  N.  Y.  53;  47  Am.  & 
£ng.  R.  Cas.  421;  21  Am.  St.  Rep.  644. 


2.  Hampton  v,  Pullman  Palace  Car 
Co.,  42  Mo.  App.  134;  Blum  t\  South- 
ern Pullman  Palace  Car  Co.,  i  Flip. 
(U.  S.)  500;  3  Cent.  L.  ].  591.  ' 

3.  Mayor,  etc.,  of  N.  Y.  v.  Scott,  i 
Cai.  (N.  Y.)  543;  Thompson  v.  New 
York,  3  Sandf.  (N.  Y.)  487;  Mayor, 
etc.,  of  N.  Y.  V.  Rice,  4  E.  D.  Smith 
(N.  Y.)  604. 

"  The  word  has  undoubtedly  been  used 
in  two  senses,  that  is,  as  designating  the 
docks  which  form  the  intermediate 
space,  and  also  as  designating  the  in- 
termediate space  formed  by  the  docks, 
but  most  generally  in  the  latter  sense." 
Thompson  v.  Mayor,  etc.,  of  N.  Y.,  11 
N.  Y.  120. 

4.  Brown's  L.  pict. 

5.  lonides  r.  Pacific  F.  &.M.  Ins.  Co., 
L.  R.,  6  C^.  B.  674;  aff'd  L.  R.,  7  C^^  B. 
517;  I  Moak's  Rep.  637.  See  also  Cory 
z\  Patton,  L.  R.,  7  C^!,  B.  308;  L.  R.,  9. 
Q^B.  577;  Morrison  v.  Universal  M. 
Ins.  Co.,  L.  R.,  8  Exch.  199. 

The  slip,  though  "  binding  in  honor 
and  conscience,"  is  not  enforceable  at 
law  or  in  equity,  owing  to  the  statute 
of  ^o  Vict.,  ch.  23,  §§  7,  9.  See  lonides. 
V,  Pacific  F.  &  M.  Ins.  Co.,  L.  R.,  6  Q^ 
B.  674;  aff'd  L.  R.,  7  Q,  B.  517;  I 
Moak's  Rep.  637;  Cory  v,  Patton,  L.. 
R.,  7  CU  B.  308;  L.  R.,  9  QiB.  577; 
Morrison  7'.  Universal  M.  Ins.  Co.,  L. 
R.,  8  Exch.  199. 

6.  "  Slough  "  means  "  a  channel  diverg- 
ing from  the  main  channel  and  return- 
ing into  it  again  at  a  lower  point. 
.  .  .  We  know  as  matter  of  history, 
that  streams  diverging  from  the  main 
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SLUICE  DAM— SMUGGLE. 


IMfadtin. 


SLUICE  DAM. — A  sluice  dam  is  for  the  purpose  of  utilizing  the 
water  of  a  stream  by  raising  a  head  sufficient  to  float  logs  and 
lumber  over  obstructions  and  shoal  places  down  to  the  dam  ;  and 
then  by  letting  it  out,  flood  the  stream  below  so  as  to  carry  the 
logs  down  to  their  destination.  It  is  constructed  with  a  sluice- 
way, or  opening,  for  the  passage  of  logs.  When  logs  are  not 
passing,  it  is  closed  to  collect  the  water  above ;  and  when  logs 
come  down  and  are  desired  to  be  passed  through,  it  is  opened  to 
let  them  out,  together  with  sufficient  water  to  carry  them  doTnu 
stream.* 

8MABT-M0NET— (See  also  Exemplary  Damages,  vol.  7,  p. 
448). — Vindictive,  punitory,  or  exemplary  damages. 

SMOKE— (See  also  Nuisance,  vol.  16,  p.  946 ;  Street  Rail- 
ways).— See  note  2. 

SMUGGLE— (See  Revenue  Laws).— The  word  "smuggle"  is  a 
technical  word  having  a  known  and  accepted  meaning.     It  implies 


stream  whether  running  into  it  again  or 
forming  a  distinct  outlet  for  the  waters 
of  a  river  into  some  other  body  of  water, 
are  called  sloughs,  even  though  navi- 
gable for  steamboats."  Black  River  Imp. 
Co.  V,  La  Crosse  Booming,  etc.,  Co.,  54 
Wis.  673;  41  Am.  Rep.  66.  See  also 
Dunlieth,  etc.,  Bridge  Co.  v.  Dubuque, 
55  Iowa  565. 

1.  Anderson  v.  Munch,  29  Minn,  416. 

2.  Ck)ii8tltatloiialit7  of  Smoke  Ordi- 
nances.— In  People  v.  Lewis,  86  Mich. 
273,  37  Am.  &  Eng.  Corp.  Cas.  481,  a 
city  ordinance  forbidding  under  pen- 
alty the  emission  of  dense  smoke  from 
any  chimney  in  the  city,  but  exempt- 
ing dwelling  houses  and  steamboats 
from  its  operation,  was  held  not  to  be 
invalid  on  the  ground  that  it  makes  an 
unreasonable  discrimination  between 
classes  of  persons  residing  within  the 
same  municipal  territory.  But  in  that 
case  two  of  the  justices  dissented;  and 
in  State  T'.  Ramsey  Co.  (Minn.  1892), 
51  N.  W.  Rep.  112,  the  relator  was 
arrested  upon  the  charge  of  creating  a 
nuisance  in  violating  chapter  375,  Spe- 
cial ladiytsoi  Minnesota  1889,  declaring 
the  emission  of  dense  smoke  within 
the  city  of  St.  Paul  under  certain  cir- 
cumstances a  nuisance  and  prescribing 
a  penalty.  Section  3  contained  >  the 
following  provision  :  "Nothing  herein 
contained  shall  be  construed  to  apply 
to  manufacturing  establishments  using 
the  entire  product  of  combustion,  and 
the  heat,  power,  and  light  produced 
thereby,  within  the  building,  where 
they  are  generated  or  within  a  radius 
of    three    hundred    feet  therefrom." 


The  relator  asked  for  his  discharge  oa 
habeas  corpus  for  the  reason  that  the 
said  statute  was  unconstitutional  as 
partial  or  class  legislation.  The  court 
held  the  act  unconstitutional,  saying: 
**No  arbitrary  distinction  between  dif- 
ferent kinds  or  classes  of  business  can 
be  ^sustained,  the  conditions  being 
otherwise  similar.  The  statute  is 
leveled  against  the  nuisance  occasioned 
by  dense  smoke,  and  it  can  make  no 
practical  difference  in  what  business 
the  owners  or  occupants  of  the  build- 
ings in  which  such  smoke  is  produced 
are  engaged,  or  whether  the  heat 
evolved  from  the  combustion  of  the 
fuel  producing  such  smoke  is  applied 
to  the  generation  of  steam  or  other 
useful  purposes;  or,  further,  whether 
steam  power  is  used  in  manufacturing 
or  is  applied  to  other  uses,  as  a  grain 
elevator  or  hoisting  apparatus  in  a 
warehouse.  We  are  obliged  to  hold 
that  the  distinction  or  classification 
attempted  to  be  made  is  untenable. 
Section  3  must  be  read  in  connection 
with  section  i,  and  is  evidently  in- 
tended to  be  a  limitation  upon  the 
latter  section,  and  is  so  connected  with 
it  that  its  provisions  must  be  regarded 
as  inseparable  from  the  general  pur- 
pose and  object  of  the  act  so  that  the 
whole  must  stand  or  fall  together.  For 
these  reasons  we  hold  the  act  invalid." 

As  to  when  smoke  amounts  to  a 
nuisance,  see  Nuisances,  vol.  16, 
p.  046. 

Of  smoke  from  elevated  railroads  as 
an  element  of  damage  to  neighboring 
tenements,  see  Street  Railways. 


Befinition.  «    SO— SOCIETIES  AND  CLUBS.  Deflnitioii. 

something  illegal  and  is  inconsistent  with  an  innocent  intent. 
The  idea  conveyed  by  it  is  that  of  a  secret  introduction  of  goods 
with  intent  to  avoid  payment  of  duty.* 

SO. — The  terms  '*  hence  "  and  "  therefore  "  are  sometimes  the 
equivalent  of  **  so/-  and  the  latter  word  is  thus  understood  when- 
ever what  follows  is  an  illustration  of  or  conclusion  from  what  has 
gone  before.* 

SOBEB — {Compare  DRUNKARD,  vol.  6,  p.  34;  DRUNKENNESS, 
vol.  6,  p.  35  ;  Habitual  Drunkenness,  vol.  9,  p.  258 ;  Intem- 
PERANCE,  vol.  II,  p.  365;  Intoxicating  Liquors,  vol.  11,  p. 
705). — See  note  3. 

SOCAGE.— See  Tenure. 

SOCAGE,  GTJABDIAN  IN.— See  Guardian  and  Ward,  vol.  9, 
p.  87. 

SOCIETIES  AND  CLUBS— (See  also  Beneficial  Associations, 
vol.  2,  p.  171 ;  By-laws,  vol.  2,  p.  705 ;  Corporations,  vol.  4, 
p.  184;  Disfranchisement,  vol.  5,  p.  684;  Joint  Stock  Com- 
panies, vol.  II,  p.  1036;  Partnership,  vol.  17,  p.  824;  Re- 
ligious Societies,  vol.  20,  p.  773  ;  Stock  Exchange). 

I.  Definition,  803.  IV.  Members,  810. 
II.  Organization,  805.  i.  Rights^  810. 

III.  Rights  and  Liabilities,  806.  2.  Liabilities^  813. 

X.  Property  Rights^  806.  3.  Expulsion,  817. 

2.  To  Sue  and  be  Sued,  806.  V.  Officers,  822. 

3.  Liabilities,  809.  VI«  Dissolution,  824^ 

•     a.  In  General,  809.  i.  Mode;  Grounds,  824. 

b\  Sale  of  Liquor,  810.  2.  Effect,  825. 

L  BEFHriTlOir. — A  society  or  club  may  be  defined  as  a  voluntary 
association  of  persons,  generally  unincorporated,  united  together 

1.  U.  S.v.  Claflin,  13  Blatchf..  (U.  was  held  too  vague  for  the  court  to 
S.)  184.  enforce. 

2.  Clem  t'.  State,  33  Ind.  431.  See  80  as  Aforesaid.— See  Aforesaid, 
also    Leonard   x\    Territory,  2    Wash.  vol.  i,  p.  320. 

Ter.  381.  8.  Sober  and  Temperate. — In   Brock: 

"go"   when  used   in  connection  with  away   v.  Mutual   Ben.  L.   Ins.   Co.,  9 

something  to  be  done — e,g,,'*60  com-  Fed.    Rep.    249,    it    was    said:     "The 

pleted" — imports  the  doing  of  the  thing  words  *sober  and  temperate*  are  to  be 

in  the   manner  and  so  as  to  satisfy   the  taken   in   their  ordinary  sense.      The 

requirements    previously      prescribed,  language  does   not  imply  total   absti- 

G.  W.  R.  Co.  V.  Halesowen,  52  L.  J.  nence  from   intoxicating  liquors.    The 

~      79.     See  also  Elmer  v.   Burgin,  moderate,  temperate  use  of  intoxicat- 


%yi': 


173.  ing   liquors  is  consistent  with  sobriety. 

SometiiiieB  BquiTalent  to    Herelnbe-  But  if  a  man  use  spirituous  liquors  to 

fore. — The  expression  "so  deviled"  in  a  such  an  extent  as  to  produce   frequent 

-will  has  been  held  to  mean   "  hereinbe-  intoxication,  he  is   not  sober  and   tem- 

fore  devised."    Giles  v.  Melsom,  L.  R.,  perate  within  the  meaning  of  this  con- 

6  H.  L.  24.  tract  of  insuraijce." 

••So  Far  as  the  Law  Allows." — In  Da-  In  Hutton  v.  Waterloo  L.  Assur.  Co., 

vies  z'.  Davies,  36  Ch.  Div.  359,  a  cove-  i    F.   &   F.   735,  where  it   was  shown 

nant  to  retire   from  a   certain  trade  or  that  deceased  had  had  delirium  tremens 

business,  ''so  far  as   the  law   allows,"  the  same  year  the  policy  was  issued, 


sin^ss,  ^'s 
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by  mutual  consent  for  a  common  purpose,  and  governed  by  a 
constitution  and  by-laws  formulated  and  agreed  to  by  the 
members.* 


and  the  3'ear  before,  it  was  held  that 
this  was  a  breach  of  warranty  of  sober 
and  temperate  habits.  See  also  Life 
Insurance,  vol.  13,  p.  636;  Intoxi- 
cating LiqyoRS,  vol.  11,  p.  706,  n. 

1.  Black's  L.  Diet. ;  Sweef  s  L.  Diet. 
A  society  is  a  number  of  persons 
united  together  by  mutual  consent,  in 
order  to  deliberate,  determine,  and  act 
jointly  for  some  common  purpose.  2 
Bouv.  L.  Diet. 

The  term  '*  association  "  has  practi- 
cally the  same  signification.  *'This 
term  is  used  throughout  the  United 
States  to  signify  a  body  of  persons 
united  without  a  charter. 'but  upon  the 
methods  and  forms  used  by  incorpo- 
rated bodies  for  the  prosecution  of 
some  common  enterprise.  It  also  en- 
ters into  the  names  bestowed  by  the 
legislatures  upon  many  corporations. 
In  this  connection  it  is  used  without 
any  very  uniform  discrimination  as  to 
its  precise  meaning ;  but  seems  to  be, 
on  the  whole,  preferred  for  bodies 
w^hich  are  not  vested  with  full  and  per- 
fect corporate  rights  and  powers  ;  also 
for  organizations  formed  to  promote 
the  improvement, welfare,  or  advantage 
of  the  public,  as  distinguished  from  ^he 
improvement  of  members,  for  which 
'society'  is  preferred,  or  making  pro- 
fits, for  which  *  company  *  is  the  better 
name."  Abb.  L.  Diet.,  Tit,  Associa- 
tion. 

A  club  is  a  voluntary  association  of 
persons  for  social  purposes,  and  some- 
times, also,  for  purposes  of  a  literarj'  or 
political  nature,  or  the  like.  In  some 
clubs  the  expenses  are  borne  by  a 
contractor,  who  receives  the  subscrip- 
tions of  members,  and  makes  his  pro- 
fit out  of  the  difference;  these  are 
called  proprietary  clubs.  Sweet's  L. 
Diet.,  p.  156.     Black^s  L.  Diet.,  p.  214. 

In  Com.  V.  Pomphret,  137  Mass. 
564 ;  50  Am.  Rep.  340,  Field,  J.,  said  : 
"  The  word  *  club'  has  no  very  definite 
meaning.  Clubs  are  formed  for  all 
sorts  of  purposes,  and  there  is  no  uni- 
formity in  their  constitutions  and  rules. 
It  is  well  known  that  clubs  exist  which 
limit  the  number  of  the  members,  and 
select  them  with  great  care,  which 
own  considerable  propel-tyin  common, 
and  in  which  the  furnishing  of  food 
and  drink  to  the  members  for  money 
is  but  one  of  the  many  conveniences 
which  they  enjoy." 


DistlncTiilBhed  firom  Otlier  Orsaaiza- 
tloiiB — CoilioratlQns. — It  is  plain  that  a 
club  is  not  a  corporation,  although  it 
resembles  one  in  some  points.  A  cor- 
poration is  a  fictitious  person,  and  can 
only  be  created  by  the  legislature  or 
by  a  proper  court.'  **  It  has,  in  common 
with  a  club,  perpetual  succession,  that 
is,  the  power  of  electing  new  members 
to  fill  the  places  of  those  who  *go  off,' 
»But  it  is  only  regarded  as  a  whole,  sepa- 
rate from  the  members  composing  it 
Its  rights  and  obligations  are  only  ex- 
ercisable by,  and  enforceable  against, 
the  whole  body,  and  by  its  corporate 
name,  and  not  at  all  against  the  in- 
dividual members  separately,  or  even 
jointly.  The  members  of  a  club  do 
not  form  a  collective  whole,  and  can- 
not collectively  acquire  any  rights  or 
incur  any  obligations."  Club  Ca^es 
by  Arthur  F.  Leach,  London,  1S79L 
See  White  v.  Brownell,  3  Abb,  Pr.  X. 
S.  (N.  Y.)  31S ;  Leech  v.  Harris,  2 
Brew.  (Pa.)  571. 

PartnjBTBliip. — In  Lindley  on  Part- 
nership, p.  I,  it  is  said  that  a  partner- 
ship implies  '*  an  agreement  that  some- 
thing shall  be  attempted  with  a  view 
to  gain,  and  that  the  gain  shall  be 
shared  by  the  parties  to  the  agree- 
ment;" and  in  i  Bl.  Com.  "475,  the 
thing  to  be  shared  in  a  partnership  is 
described  as  **  the  profit  arising  from 
some  predetermined  business  engaged 
in  for  the  common  benefit."  But  in 
the  case  of  a  club  the  thing  to  be 
shared  is  merely  the  conveniences  and 
social    intercourse    which    it    affords. 

Societies  and  clubs  whose  object  is 
not  the  sharing  of  profits,  and  who>e 
members  do  not  hold  themselves  out 
as  partners,  are  neither  partnerships 
nor  quasi  partnerships.  Lindlej  on 
Partnership  (Ewell)  57;  Flemvng  r. 
Hector,  2  M.  &  W.  172;  In  're  St. 
Tames  Club,  2  DeG.  M.  &  G.  3S3: 
Leech  V.  Harris,  2  Brew.  (Pa.)  571 ;  Ash 
V,  Guie,  97  Pa.  St.  493  -,39  Am.  Rep. 
818;  White  V,  Brownell,  3  Abb.  Pr. 
N.S.  (N.  Y.)  318;  McMahon  r.  Rauhr, 
47  N.  Y.  67  ;  Richmond  z\  Judy,  6  Mo. 
App.  465,  where  it  was  said :  ** Associa- 
tions and  clubs,  the  objects  of  which 
are  social  or  political,  and  not  for 
purposes  of  trade  or  profit,  are  not 
partnerships;  and  pecuniary  liabilitr 
can  be  fastened  on  the  individual 
members  of  such  associations  onlj  br 
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II.  Obgahization. — The  organization  of  societies  and  clubs, 
unlike  that  of  corporations,  does  iwt  depend  upon  statutory 
provisions ;  but  as  to  manner  and  effect,  is  within  the  discretion 
of  the  associators.*  The  constitution,  rules,  and  by-laws  form 
what  corresponds  to  the  charter  of  a  corporation,  and  the  assent- 
ing thereto,  either  by  signing  or  otherwise,  provided  such  assent 
is  personal,  places  the  members  under  obligations  in  th^  nature 
of  a  contract.* 


reason  of  the  acts  of  such  individuals 
or  their  agents ;  and  the  agency  must 
be  made  out — none  is  implied  from  the 
mere  fact  of  association." 

Again,  in  Thomas  v.  EUmaker,  i 
Pars.  Sel.  Cas.  (Pa.)  98,  it  was  held 
that  an  unincorporated  hose  company, 
having  accumulated  funds  by  volun- 
tary subscriptions,  is  not  under  the 
common  and  statute  laws  of  Pennsyl- 
vania a  co-partnership;  and  a  court  of 
equity  will  not  dissolve  such  an  associa- 
tion and  decree  an  apportionment  of 
the  funds  upon  the  application  of  a 
minority. 

''Associations  of  this  description  are 
not  usually  partnerships.  There  is  no* 
power  to  compel  the  payment  of  dues, 
and  the  right  of  the  inember  ceases 
when  he  falls  to  meet  his  annual  sub- 
scriptions. This  certainly  is  not  a 
partnership;  and  the  rights  of  co-part- 
ners, as  such,  are  not  fully  recognized. 
The  purpose  is  not  business,  trade,  or 
profit,  but  the  benefit  and  protection 
of  its  members,  as  provided  for  in  its 
constitution  and  by-laws.  In  accord- 
ance with  well  established  rules,  no 
partnership  exists  under  such  circum- 
stances." Miller,  J.,  in  Lafond  v. 
Deems,  81  N.  Y.  507. 

But  in  one  case.  Park  v.  Spaulding, 
10  Hun  (N.  Y.)  128,  the  members  of  a 
club  were  treated  as  partners,  and  held 
liable  for  the  debts  of  the  club  accord- 
ing to  the  principles  governing  part- 
nerships. 

In  Lloyd  v.  Loaring,  6  Ves.  773,  and 
Beaumont  v,  Meredith,  3  Ves.  &  B. 
iSo.  a  lodge  of  Freemasons  and  a 
friendly  society,  respectively,  were 
called  partnerships. 

Joint  Stock  Companies. — *'The  dis- 
tinction between  a  partnership  and  a 
joint  stock  company  is,  *  that  a  part- 
nership consists  of  a  few  individuals 
known  to  each  other  .  .  .  whilst 
a  company  consists  of  a  larger  num- 
ber of  individuals,  not  necessarily  ac- 
quainted with  each  other  at  all ;  so  that 
it 'is  a  matter  of  indiflference  whether 
changes  are  effected  amongst  them  or 

SO; 


not.  .  .  . '  It  may  be  said  that  the  law 
of  unincorporated  companies  is  com- 
posed of  little  else  than  the  law  of  part- 
nerships modified  and  adapted  to  the 
wants  of  a  large  and  fluctuating  body.' 
It  would  follow  then  that  as  a  club  is 
not  in  any  sense  a  partnership,  it  is 
not  a  company."  Leach's  Club  Cases, 
pp.  8,  9.  See  In  re  St.  James'  Club,  2 
De  G.  M.  &  G.  383;  Leech  v.  Harris, 2 
Brew.  (Pa.)  571 ;  White  v.  Brownell,  3 
Abb.  Pr.  N.  S.  (N.  Y.)  ^18.  Special 
reference  must  be  had  to  Joint  Stock 
Companies,  vol.  11,  p.  1036,  the  prin- 
ciples in  regard  to  such  companies  be- 
ing analogous  to  this  subject. 

MlBcellaneouB. — An  association  which 
had  for  an  object  the  aiding  of  its 
members  by  means  of  loans  of  money, 
was  held  not  to  be  strictly  a  benevolent 
or  charitable  'association.  People  v. 
Nelson,  10  Abb.  Pr.  N.  S.  (N.  Y.)  200. 

An  association  for  purposes  of  mu- 
tual benevolence  among  its  members 
only,  is  not  an  association  for  char- 
itable uses ;  and  if  unincorporated  its 
members  are  regarded  as  partners 
in  their  relations  to  third  persons. 
Babbv.  Reed,  5  Rawle  (Pa.)  151;  28 
Am.  Dec.  650. 

Again,  clubs  differ  from  co-owners, 
in  that  they  have  not  the  right  of  co- 
owners  in  the  transmission  of  their  in- 
terest ;  and  from  mutual  benefit  socie- 
ties, because  the  nature  of  the  benefits 
they  confer  is  definite  and  not  regu- 
lated by  legislature.  Leach's  Club 
Cases,  p.  II. 

1.  **A  club  organized  for  social  pur- 
poses is  '  unknown  to  the  common 
law,'  and  in  England  as  yet  ignored 
by  statute  law.  In  New  Tork^  and 
several  other  States,  social  clubs  may 
be  incorporated ;  and  when  they  have 
become  so,  they  are  subject  to  the  laws 
that  govern  corporations."  Club  Law, 
27  Alb.  L.  J.  326. 

2.  A  social  club  is  founded  on  con- 
tract, and  the  obligation  of  that  con- 
tract cannot  be  violated.  This  con- 
tract consists  of  both  the  written  and 
unwritten  la\v«  of  the  association.  The 
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m.  Eights. AHB  Liabilities —1.  Property  Eights.  —  Voluntary 
unincorporated  associations*  are 'incapable  of  holding  real  prop- 
erty in  their  own  nanie  ;  but  it  may  be  held  for  their  use  and 
benefit  by  trustees  appointed  for  that  purpose.* 

2.  To  Sue  and  be  Sued. — At  common  law,  no  suits  by  or  against 
voluntary  unincorporated  societies  can  be  maintained,  either  in 
the  name  of  the  association,  or  of  its  agents  or  trustees;  but 
such  action  must  be  instituted  in  the  name  of  all  its  members* 


first  are  expressed  by  the  constitution 
and  by-laws.  Club  Law,  27  Alb.  L.  T. 
327.  See  Flemyng  v.  Hector,  2  M.  & 
W.  172,  per  Parke,  B. ;  Austin  v.  Sear- 
ing, 16  N.  Y.  123;  69  Am.  Rep.  66^. 

In  the  case  of  an  unincorporated  as- 
sociation, persons  become  members  of 
the  association  by  originally  subscrib- 
ing to  the  articles.  Dennis  v.  Kennedy, 
19  Barb.  CN.  Y.)  517. 

In  Waite  v.  Merrill,  4  Me.  102;  16 
Am.  Dec.  238,  it  was  held  that  the 
covenant  by  which  the  members  of  the 
societies  of  Shakers  are  bound  to  each 
other  is  a  valid  instrument,  obligatory 
on  all  who  voluntarily  enter  into  it. 

1.  Liggett  f.  Ladd,  17  Oregon  89; 
East  Haddam,  etc..  Church  v.  East  Had- 
dam,  etc.,  Soc,  44  Conn.  259.  See  Ben  - 
EFiciAL  Associations,  vol.  2,  p.  171 ; 
Religious  Societies,  vol.  20,  p.  805. 

By  a  recent  New  Jersey  statute, 
societies,  clubs,  or  associations,  having 
for  their  object  "  the  promotion  of 
artistic  taste  in  general,  and  of  vocal 
music  in  particular,''  are  authorized  to 
take,  hold,  etc.,  real  and  personal  estate. 
Laws  1890,  ch.  262. 

It  seems,  however,  that  in  case  of  a 
voluntary  unincorporated  association, 
which  is  not  empowered  to  hold 
realty,  but  whose  members  can  be  as- 
certained, a  deed  to  it  may  be  con- 
strued as  a  grant  to  such  members  as 
tenants  in  common.  Byam  v,  Bick- 
!ord,  140  Mass.  31. 

Where  realty  is  purchased  by  an 
unincorporated  association,  and  the 
title  is  conveyed  to  trustees  for  their 
benefit,  and  certificates  are  issued  to 
the  members  who  subscribed  money 
for  the  purchase,  which  entitled  them 
to  shares  in  the  association,  such  cer- 
tificates'constitute  an  equitable  lien  on 
the  realty  for  the  amount  represented 
by  them.  Crawford  v.  Gross,  140  Pa. 
St.  297. 

KnftghtB  of  Labor. — In  Wells  v,  Moni- 
han,  59  Hun  (N.  Y.)  617,  it  was  held 
that  a  decree  of  the  general  assembly 
of  the  Knights  of  Labor,  by  which  the 
charter  of  a   local  assembly  was  an- 


nulled, did  not  affect  the  rights  and 
title  of  the  latter  to  property  it  had 
acquired,  and  could  not  be  enforced 
by  the  court. 

Transfer. — Where  several  local  as- 
semblies of  the  Knights  of  Labor  had 
purchased  a  hall  for  their  joint  u«€, 
the  title  having  been  conveyed  to  trus- 
tees, and  the  assemblies  afterwards  or- 
ganized themselves  into  a  corporation 
for  the  purpose  of  administering  prop- 
erty, it  was  held  that  such  a  corpora- 
tion could  compel  the  trustees  to 
transfer  the  property,  and  to  account 
for  the  rents  and  profits.  Organized 
Labor  Hall  v.  Gebert  (N.  J.  i89i;,22 
•Atl.  Rep.  578. 

The  title  to  property  may  be  vested 
in  an  association  before  it  is  incorpo- 
rated, and  in  order  tb  vest  such  title  in 
the  corporation,  no  formal  transfer  is 
necessary.  American  Silk  Works  v. 
Salomon,  4  Hun  (N.  Y.)  135. 

A  court  of  equity  will  compel  the 
transfer  of  funds  from  former  trustees 
of  a  voluntary  association  to  trustees 
newly  elected.  Birmingham  r.  Gal- 
lagher, 112  Mass.  190. 

Appropriation  of  Funds. — A  court  of 
equity  will  enjoin  self  constituted  trus- 
tees from  applying  the  profits  of  a  fair 
to  purposes  other  than  those  for  which 
it  was  held.  Morton  v.  Smith,  5  Bush 
(Ky.)467. 

The  funds  of  an  association  can  onlj 
be  applied  to  further  the  general  pur- 
pose for  which  they  were  contributed. 
The  majority  cannot  dispose  of  the 
money  of  the  minority,  or  of  a  single 
member,  to  any  other  puri>ose  without 
his  consent.  Abels  v.  McKeen,  18  N. 
J.  Eq.  462. 

2.  Detroit  Schuetzen  Bund  r.  De- 
troit Agitations  Verein,  44  Mich.  313; 
Curd  7'.  Wallace,  7  Dana  (Ky.)  190; 
32  Am.  Dec.  85 ;  Niven  t».  Spickerman. 
12  Johns.  (N.  Y.)  401  ;  Mears  r.  Moul- 
ton,  30  Md.  142 ;  Pipe  f.  Batemao.  t 
Iowa  369. 

Thus,  an  unincorporated  lodge  of 
masons  could  not  sue  in  the  corporate 
name  to  recover  property,  but  only  a« 
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But  such  associations  may  bring  a  suit,  it  seems,  through  an  agent 
properly  appointed  for  that  purpose,*  and  likewise,  by  reason  of 
community  of  interest,  when  the  members  of  a«  voluntary  unin- 
corporated association  are  very  numerous,  one  or  more  may  sue 
in  behalf  of  all,  but  in  such  case  the  representative  capacity 
must  be  distinctly  and  clearly  stated  in  the  declaration.*  By 
statute,  however,  voluntary  unincorporated  associations  are  now 
authorized,  both  in  England  and  in  some  of  the  States  of  the 
Union,  to  sue  and  be  sued  in  the  names  of  certain  officers,  in 
most  cases  the  president  or  treasurer.^ 


individuals.  Lloyd  v.  Loaring,  6  Ves. 
773.  Se€  Smith  v.  Smith,  3  Desaus. 
(S.  Car.)  557;  Fells  r.  Read,  3  Ves.  70. 
In  case  of  a  suit  against  the  mem- 
bers of  a  voluntary  association,  the 
name  of  a  person  which  was  signed  to 
the  articles  of  association  without  au- 
thority may  be  omitted  as  a  defendant. 
Boyd  V.  Merriell,  52  111.  151. 

1.  Habicht  v,  Pemberton,  4  Sandf. 
(N.  Y.)  657,  where  it  was  said  by 
Duer,  J.:  '**To  enable  a  plaintiff  to 
bring  a  suit  in  his  own  right  and  in 
behalf  of  others  having  a  common  in- 
terest, it  is  not  sufficient  to  allege  that 
the  other  parties  are  so  numerous  that 
it  w^ould  be  impracticable  to  bring 
them  all  before  the  court ;  but  the  na- 
ture of  their  common  interest  must  ap- 
pear to  be  such  as  would  entitle  them, 
were  they  all  before  the  court,  to  main- 
tain the  action  in  their  own  right,  or 
in  their  own  names  .  .  .  It  is  true, 
the  complaint  avers  that  the  plaintiff 
is  specially  authorized  to  bring  the 
suit  for  and  on  behalf  of  the  society ; 
but  whether  he  has  such  authority  as 
can  enable  him  to  bring  the  suit  in 
his  own  name,  is  a  question  of  law 
which  can  only  be  determined  when 
the  nature  and  terms  of  his  authority 
shall  be  set  forth.  An  action  in  the 
name  of  the  general  agent  of  the 
society  may  certainly  be  sustained." 
See  Phipps  v,  Jones,  20  Pa.  St.  260 ;  59 
Am.  Dec.  708. 

So  a  suit  may  be  brought  against  the 
trustees  of  a  Shaker  community,  when 
such  trustees  hold  the  property  of  the 
community,  and  make  its  contracts. 
Davis  V,  Bradford,  58  N.  H.  476. 

But  a  note  given  to  a  voluntary  as- 
sociation, and  made  payable  to  the 
**  treasurer,"  cannot  be  sued  upon  by 
such  treasurer.  Ewing  v.  Medlock,  5 
Port.  (Ala.)  82. 

2.  Beatty  v.  Kurtz,  2  Pet.  (U.  S.) 
566;  Dennis  ^•.  Kennedy,  19  Barb.  (N. 
Y.)  517;  Wood  V.  Draper,  4  Abb.  Pr. 


(N.  Y.)  322;  Beekman  F.  Ins.  Co.  r. 
First  M.  E.  Church,  29  Barb.  (N.  Y.) 
658;  Mears  v,  Moulton,  30  Md.  142. 
See  Birmingham  v.  Gallagher,  112 
Mass.  190;  Floyd  v.  Loaring,  6  Ves.  773. 

Thus,  in  New  York  Code  Civ.  Pro- 
cedure, §  448,  provides  that  "  where 
the  persons  who  might  be  made  parties 
are  very  numerous  .  .  ,  one  or 
more  may  sue  for,  the  benefit  of  all," 
and  this  notwithstanding  the  fact  that 
another  section  provides  for  the  main- 
taining of  actions  by  or  against  certain 
unincorporated  associations  in  the 
name  of  the  president  or  treasurer." 
Bloete  V.  Simon,  19  Abb.  N.  Cas.  (N. 
Y.)  88. 

In  such  a  case,  where  a  bill  was- filed 
in  the  name  of  the  agent  of  such  an 
association,  for  the  benefit  of  the  con- 
cern, and  it  did  not  appear  by  the  bill 
that  the  complainant  was  a  member  of 
the  association,  the  bill  was  held  bad 
on  demurrer.  Marshall  i'.  Loveless, 
Cam.  &  N.  (N.  Car.)  217. 

Actions  By  and  Between  a  Society  and 
Its  Members. — At  common  law,  a  mem- 
ber of  an  unincorporated  association 
cannot  sue  such  association.  Huth  v» 
Humboldt  Stamm,  No.  153,  61  Conn. 
227. 

A  member  of  a  voluntary  unincor- 
porated association  foi-  pleasure  pur- 
poses, cannot  maintain  an  action  in  his 
own  name,  either  in  his  own  behalf  or 
as  assignee  of  other  members,  upon 
a  contract  made  with  the  association 
by  another  member.  McMahon  v, 
Rauhr,  47  N.  Y.  67. 

A  member  of  a  band,  one  of  the 
by-laws  of  which  is  that  any  member 
upon  leaving  the  band  shall  leave  all 
his  interest,  having  left  and  taken  his 
instrument  with  him,  may  be  sued  in 
trover  to  recover  the  instrument,  by 
the  remaining  members,  Danbury  Cor- 
net Band  v.  Bean,  54  N.  H.  524. 

3.  Actions  In  Names  of  Officers. — The 
English  Stat.  10  Geo.  IV.,  ch.  56,  §  21, 
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authorizes  suits  by  or  against  friendly 
societies,  to  be  carried  on  in  the  name 
of  the  treasurer  or  trustees  for  the 
time  being,  of  suoli  society,  without 
any  other  description;  and  the  same 
provision  is  contained  in  3  and  4  Vict., 
ch.  110,  §  8,  in  regard  to  loan  societies. 

Neiv  Tork  Code  Civ.  Pro.,  §  1919, 
provides  that  an  action  against  an  un- 
incorporated association,  having  seven 
or  more  members,  may  be  maintained 
against  the  president  or  treasurer  of 
such  association.  See  Olery  v.  Brown, 
51  How.  Pr.  (N.  Y.)  92;  Fritz  v. Muck, 
62  How.  Pr.  (N.  Y.)  69.  This  section 
suspends  an  action  against  the  individ- 
ual members  of  an  association  in  the 
first  instance.  Flagg  v.  Smith,  25 
Hun  (N.  Y.)  623.  The  case  of  Park 
T.  Spaulding,  10  Hun  (N.  Y.)  128, 
seems  to  be  antagonistic  to  this  view, 
but  in  distinguishing  the  two  cases 
Dykeman,  J.,  said  that  there  was  some 
diflference  between  them.  **  In  the 
latter  the  body  was  unorganized'  and 
had  no  constitution,  or  by-laws,  or 
articles  of  associatipn ;  while  in  the 
former,  by-laws  were  adopted  and  a 
club  organized."  See  also  Ebbig- 
housen  v.  Worth  Club,  4  Abb.  N.  Cas. 
(N.  Y.)  300,  where  the  court  of  com- 
mon pleas  refused  to  concur  with 
the  doctrine  laid  down  in  Park  w. 
Spaulding,  10  Hun  (N.  Y.)  128,  and 
held  that  the  action  should  be  brought 
against  the  president  in  the  first  in- 
stance. Compare  Allen  v,  Clark,  64 
Barb.  (N.  Y.)  563. 

But  by  ^  1923  of  the  same  code  the 
plaintiff  may,  however,  sue  all  the 
members  in  the  first  instance;  and  it 
has  been  held  that  the  right  to  sue  the 
officers  is  granted  for  the  sake  of  con- 
venience merely,  and  that  it  must  be 
proved  that  all  the  members  of  the 
association  are  liable  either  jointly  or 
severally.  McCabef.  Goodfellow  (N. 
Y.  1892),  30  N.  E.  Rep.  728;  Hudson 
t;.  Spaulding,  53  Hun  (N.  Y.)  638. 

Where  defendant  was  sued  as  presi- 
dent, under  this  statute,  and  after  be- 
ing notified  to  produce  the  constitu- 
tion itnd  by-laws,  failed  to  do  so,  it 
was  held  sufficient,  in  order  to  prove 
that  the  association  consisted  of  more 
then  Steven  members,  to  produce  evi- 
dence that,  in  addition  to  the  original 
itieinbers,  tickets  had  been  issued  to  a 
large  number  of  others,  who  contrib- 
uted to  the  support  of  the  society. 
Heden  v.  Clarke  (Supreme  Ct.),  10  N. 
Y,  Supp.  291.  The  complaint  need 
not  contain  the  names  of  the  seven  or 


more  members,  but  it  is  suflBcient  if  it 
aver  that  there  is  such  a  number.  Tib- 
bets  V.  Blood,  21  Barb.  (N.  Y.)  65a 

As  a  rule,  statutes  derogatorv  to  the 
common  law  must  be  strictly  com- 
plied with,  and  therefore,  where  the 
officers  against  whom  the  action  may 
be  brought  are  the  president  or  treas- 
urer, an  action  against  the  president, 
secretary  and  treasurer  is  improperlj 
instituted.  Schmidt  v.  Gunther,  '5 
Daly  (N.Y.)  452. 

a' complaint  alleged  that  the  plain- 
tiff was  president  of  the  National  Cross 
Country  Association  of  America,  an 
association  of  seven  members  and  up- 
wards; that  said  association  was  or- 
ganized on  or  about,  etc.,,  and  that  it 
then  and  there  adopted  a  constitution, 
etc.,  to  which  it  referred,  and  which 
was  made  part  of  the  complaint.  After 
the  verification,  a  list  was  added, 
headed, "  Officers  of  the  National  Cross 
Country  Association  of  America- 
President,  Otto  Ruhl,  N.  Y.  Athletic 
Club;  Vice  President,  William  Halpin, 
Olympic  Athletic  Club; "and then  fol- 
lowed the  constitution  and  by-laws. 
The'  constitution  provided  that  any 
kmateur  club  or  cross  country  associa- 
tion should  be  eligible  to  membership; 
but  it  nowhere  appeared  that  such  or- 
ganizations were  not  meant  to  be  in- 
corporated, nor  did  the  complaint  base 
the  qualifications  of  members  on  the 
fact  that  they  were  not  natural  or  legal 
persons.  Therefore,  an  objection  of 
want  of  legal  capacity  to  sue,  because 
the  members  were  unincorporated  as- 
sociations and  not  persons,  within  the 
meaning  of  the  Code  of  Civil  Proced- 
ure, §  1 91 9,  was  properly  taken  by  ans- 
wer instead  of  demurrer.  Ruhl  r. 
Ware,  56  N.  Y.  Super.  Ct.  473. 

In  an  association,  formed  in  pursu- 
ance of  a  charter  granted  by  a  general 
organization  of  such  associations,  the 
treasurer's  right  to  sue  upon  a  note 
executed  to  him  according  to  the  pro- 
visions of  the  code,  ^  I9i9»  is  not  de- 
feated by  an  order  of  the  executive 
board  -of  the  general  organization, 
which  revokes  the  charter  of  the  local 
association.  Wells  v,  Monihan,  59 
Hun  (N.  Y.)  617. 

Residence  of  Officer.— Under  the  stat- 
ute allowing  certain  associations  to 
sue  and  be  sued  in  the  name  of  cer- 
tain officers,  the  decision  in  a  transi- 
tory action  upon  a  question  of  change 
of  venue  will  depend  upon  the  resi- 
dence of  those  officers.  Bacon  r.  Dins- 
more,  42  How.  Pr.  (N.  Y.)  368. 
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8.  Liabilities— a.  In  General. — As  an  unincorporated  society 
cannot  be  treated  as  a  partnership  or  corporation,  it  would  seem 
that  at  common  law  any  liability  incurred  in  its  name,  through  its 
officers  or  members,  cannot  be  fixed  upon  the  asspciation  itself, 
as  such,  but  only  upon  such  officers  or  members.' 


Connecticut, — ^The  statute  provides 
that  **any  number  of  persons  associ- 
ated together  as  a  voluntary  associa- 
tion, not  having  corporate  powers,  but 
having  some  distinguishing  name, 
mav  be  sued  "  by  the  name  by  which 
such  association  is  known.  Under  this 
statute  a  military  company,  formed  by 
voluntary  enlistment,  is  a  voluntary 
association,  and  may  be  sued  by  the 
name  by  which  it  is  known.  Fox  v. 
Naramore.  36  Conn.  376.  But  a  statute 
of  this  kind  does  not.  give  to  a  mem- 
ber of  such  an  association  the  right  to 
sue  it.  Huth  r.  Humboldt  Stamm,No. 
153,  61  Conn.  227. 

1.  **  Many  of  the  associations,  societies 
and  fraternities,  and  beneficial  associa- 
tions of  the  country  are  unincorpo- 
rated ;  and  as  they  cannot  be  regarded 
as  individuals  or  co-partnerships,  they 
'  may  appear  to  have  no  especial  legal 
status  at  all,  and  thus  not  at  all  sub- 
ject to  being  brought  into  court." 
Hirschl,  Fraternities,  etc.,  39. 

In  a  note  to  Ebbinghousen  v.  Worth 
Club,  4  Abb.  N.  Cas.  (N.  Y.)  300,  it  is 
said,  "  there  are  two  principal  classes 
of  cases  :  .  .  .  one  where  a  question 
has  arisen  between  the  members — an 
internal  controversy ;  the  other  where 
the  question  has  arisen  between  a  cred- 
itor on  the  one  hand,  and  the  body, 
or  one  or  more  members,  on  the  other 
— an  external  controversy.  The  courts 
have  always  distinguished  between  the 
principles  applicable  to  these  two 
classes  of  controversies,  and  have,  in 
the  absence  of  a  better  guide,  leaned, 
in  the  one  class  of  cases,  toward  the 
rules  afforded  by  the  law  of  corpora- 
tions, and  often,  in  the  other  class  of 
cases,  toward  those  afforded  by  the 
law  .of  partnerships  0/  of  agency." 

**  The  true  principle  is,  and  upon 
this  view  the  apparent  discordance  in 
the  cases  may  be  nearly  reconciled, 
that  the  law  allows  associates  to  imi- 
tate the  organization  and  methods  of 
corporations  so  far  as  their  rights  be- 
tween themselves  are  involved,  and 
\*'ill  enforce  their  artiqles  of  agreement, 
nothing  illegal  or  unconscientious  ap- 
pearing as  between  the  parties  to 
them.     But  the  public   and   creditors 


have  a  right  to  invoke  the  application 
of  the  law  of  partnership  to  the  deal- 
ings of  any  training  association,  unless 
such  association  has  the  shield  of  in- 
corporation. Thus,  if  the  controversy 
is  between  members  of  the  association 
and  relates  to  such  subjects  as  mode  of 
acquiring  membership,  tenure  of  prop- 
erty, division  of  the  profits,  transfer  of 
shares,  voting,  expulsion,  dissolution, 
or  the  like,  the  courts  may  deal  with 
the  association  by  analogy  to  the  law 
of  corporations  so  far  as  the  contract 
between  the  members  contemplates." 
Abb.  Dig.  Corp.,  tit.  Associations^  n. 

The  Connecticut  Gen.  Stat.,  1875,  P* 
403,  §  9t  provides  that  it  is  optional 
with  the  creditor  of  an  unincorporated 
voluntary  association  to  proceed 
against  the  association  as  such,  or 
against  the  individual  members ;  but  if 
he  pursue  the  former  plan,  he  can 
levy  only  on  the  property  of  the  asso- 
ciation ;  if  the  latter,  execution  will  go 
against  the  property  of  the  individuals. 
Davison  x\  Holden,  55  Conn.  103;  3 
Am.  St.  Rep.  40.  See  supra^  this  title, 
Right  to  Sue  and  be  Sued;  infra^ 
Mem bers  ;    Officers. 

Agricultural  Society — Liability  Upon 
Reorganisation. — In  Livingston  Co.  Ag- 
ricultural Soc.  ^^  Hunter,  110  111.  155, 
it  was  held  that  where  an^  agricultural 
society  was  reorganized  upon  a  joint 
stock  place,  and  there  was  no  change 
in  respect  to  the  objects  of  the  society, 
a  separate  and  fndependent  society 
was  not  thereby  formed,  but  the  old 
organization  existed  under  a  new 
name  and  creditors  of  the  old  held  the 
new  society  the  same  as  the  old, 
whether  their  claims  accrued  before  or 
after  reorganization. 

Liability  for  Negligence.— Where  the 
seats  at  an  agricultural  fair  were  so 
negligently  constructed  that  persons 
occupying  them  sustained  injury  by 
reason  of  the  negligence,  the  society 
was  held  liable.  Dunn  v.  Brown  Co. 
Agricultural  Soc,  46  Ohio  St.  93.  See 
Brown  z\  South  Kennebec  Agricul- 
tural Soc,  47  Me.  275  ;  74  Am.  Dec.  484. 

But  in  Barton  7-.  Pepin  Agricultural 
Soc.  (Wis.),  52  N.  W.  Rep.  1129,  it 
was  held  that  where  a  fair  association 
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b.  Sale  of  Liquor.— As  to  the  liability  to  indictment  of  the 
members  or  officers  of  a  club,  where  liquor  is  furnished  to  the 
members  and  money  received  therefor,  there  has  been  a  conflict 
of  authority,  the  weight  of  authority,  however,  denying  such 
liability.* 

rV.  MElfBKR8 — 1.  Bights. — Membership  in  societies  and  clubs 
is,  as  a  rule,  elective ;  the  right  is  conferred  only  on  such  persons 
as  the  existing  members  see  fit  to  associate  with   themselves; 


was  in  the  habit  of  allowing  private 
teams  to  be  driven  around  the  track 
after  the  races  were  over,  and  on  one 
occasion  the  driver  of  a  team  of  young 
horses  whipped  them  into  running 
away,  so  that  they  left  the  track  and  in- 
jured a  visitor,  the  association  was  not 
liable,  as  the  injury  was  proximately 
caused  by  the  act  of  the  driver  and 
was  not  a  direct  or  natural  consequence 
of  the  permission  given  to  owners  of 
teams  to  drive  around  the  track. 

Boat  Club. — A  boat  club  was  pos- 
sessed of  a  landing-stage  and  a  floating 
barge  or  a  house  boat,  moored  in  the 
Isis  at  a  distance  of  thirty  feet  from  the 
bank  by  means  of  two  iron  rings,  which 
were  fixed  to  the  barge,  and  passed 
loosely  and  movably  r©und  two  posts 
driven  into  the  bed  of  the  river.  Be- 
tweeil  the  barge  and  the  bank  four 
other  posts  were  driven  into  the  bed 
of  the  river,  and  a  movable  frame  of 
boards,  laid  on  the  top  of  these  posts, 
but  not  fixed  to  them  nor  touching  the 
barge  or  bank,  formed  the  gangway 
from  the  barge  to  the  bank.  The 
barge  was  roofed  over  and  formed  a 
room,  which  was  used  by  the  members 
of  the  club,  as  a  means  of  access  to 
their  boats,  and  for  reading  and  other 
amusements.  No  land  was  occupied 
with  the  barge,  nor  was  the  club  owner 
of  the  posts.  The  posts  had  been 
driven  into  the  bed  of  the  river  more 
than  twenty  years,  for  the  purpose  of 
being  used  as  aforesaid,  and  had  re- 
mained and  been  so  used  without  the 
leave  or  license  of  the  corporation  of 
the  city,  who  were  owners  of  the  soil 
of  the  bed  of  the  river,  and  no  rent 
had  been  paid  or  other  acknowledg- 
ment made  by  the  club.  It  was  held 
that  the  club  was  not  ratable  in  respect 
of  the  barge,  which  was  a  mere  chattel, 
nor  in  respect  of  the  posts,  as  the  club 
had  no  exclusive  occupation  of  them. 
Grant  v,  Oxford  Local  Board,  9  B.  & 
S.  900. 

1.  It  was  held  in  State  v.  Mc- 
Master  (S.  Car.  1892),  14  S.  E.  Rep. 
290,   that  under    the  South    Carolina 


statute  a  social  club  required  no  liquor 
license. 

In  Piedmont  Club  v.  Com.,  S7  Va. 
540,  the  court  held  likewise  under  the 
Virginia  act  of  1889-90. 

So  in  Barden  v.  Montana  Club 
(Mont.  1891),  25  Pac.  Rep.  1042,  the 
holding  was  the  same  under  the  Mon- 
tana statute. 

In  State  r.  Neis,  108  N.  Car.  7S7,the 
court,  following  State  v.  Lockyear.  95 
N.  Car.  633 ;  59  Am.  Rep.  287,  sustained 
an  indictment  against  the  steward  of  a 
club,  the  facts  being  that  liquor  was 
given  to  him  by  the  individual  mem- 
bers of  the  club,  who  owned  the  liquor 
in  common,  and  the  steward  furnished 
a  drink  to  a  member  and  received  ten 
cents  in  return,  this  being  just  about 
the  actual  value  of  the  liquor  furnis)ied, 
and  the  money  being  used  with  other 
money  obtained  in  the  same  war  to 
replenish  the  stock  of  liquor.  The 
transaction  was  deemed  by  the  court  to 
be  a  sale. 

In  State  v,  Essex  Club  (N.  J.  1S90:, 
20  Atl.  Rep.  769,  a  transaction  some- 
what similar  was  deemed  to  constitute 
a  violation  of  a  municipal  ordinance 
prohibiting  the  sale  of  liquor  at  retail 
without  a  license.  And  to  the  same 
effect  were  the  decisions  in  People  r. 
Sinell,  58  Hun  (N.  Y.)  607;  People  r. 
Andrews,  115  N.  Y.  427 ;  State  r.  Bart- 
on Social,  etc..  Club,  73  Md.  97. 

In  Nogales  Club  v.  State  (Miss. 
1891),  10  So.  Rep.  574,  it  appeared  that 
a  social  club  had  one  room  separated 
from  the  rest  of  the  club-rooms,  such 
room  being  fitted  up  with  a  side^board 
from  which  the  steward  sold  drinks  to 
members  and  visitors.  A  sale  was 
made  to  a  minor  at  the  price  fixed  bj 
the  governing  committee  of  the  club, 
which  had  no  license.  It  was  held  that 
an  indictment  was  sustainable  under 
the  statute  prohibiting  unlicensed  sales 
•to  minors. 

So  where  a  social  club  bought  liquor 
at  wholesale,  and,  while  retaining  the 
ownership,  served  it  out  by  the  drink 
or    the    bottle    to    members    signing 
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tickets  payable  monthly  or  paying  cash, 
it  was  held  that  such  a  club  was  within 
a  municipal  ordinance  prohibiting  the 
retailing  of  liquors  at  a  club-house 
without  the  payment  of  a  license  tax. 
Kentucky  Club  r.  Louisville  (Ky. 
1891),  17  S.W.  Rep.  743. 

In  Com.  r.  Baker,  152  Mass.  337,  it 
was  held  that  if  a  club  through  its 
agent  uses  a  place  for  the  purpose  of 
keeping  intoxicating  liquors  and  sell- 
ing them  to  its  members,  the  place  is  a 
common  nuisance,  and  the  agent  may 
be  convicted  of  keeping  the  same  un- 
der Afassackusetts  statute  of  1887,  ch. 
206,  which  provides  that  all  places  used 
by  clubs  for  the  purpose  of  telling,  dis- 
tributing, or  dispensing  intoxicating 
liquors  to  their  members  or  others, 
shall  be  deemed  a  common  nuisance. 
This  case  is  distinguished  from  .Com. 
V.  Pomphret,  137  Mass.  564;  50  Am. 
Rep.  340,  in  the  fact  that  in  the  latter 
case  the  city  where  the  club  was  lo- 
cated' had  voted  to  license  the  sale  of 
intoxicating  liquors,  and  the  provision 
of  Massachusetts  Pub.  Sts.,  ch.  100,  § 
45,  prohibiting  clubs  in  no-license 
towns  from  selling,  etc.,  intoxicating 
liquors,  did  not  apply;  while  in  the 
present  case  the  club  was  located  in  a 
town  which  had  voted  not  to  license 
the  sale  of  liquor. 

In  People  v.  Bradley,  58  Hun  (N. 
Y.)  601,  the  steward  of  a  club  who 
furnished  beer  in  pint  bottles  to  one  o^, 
the  members,  punching  his  ticket  as  a 
charge  therefor,  was  held  to  be  prop- 
erly convicted  under  New  7'ork  laws 
of  1857,  ch.  628,  ^  13,  which  prohibits 
the  sale  of  liquors  in  quantities  of  less 
than  five  gallons  without  a  license; 
and  whether  credit  was  given  or  the 
liquor  paid  for  at  the  time,  or  whether 
the  charge  was  shown  by  punching  the 
ticket,  was  not  material. 

A8  a  Device  for  Evadlxig  Revenue 
Laws. — In  State  i'.  Tindall,  40  Mo. 
App.  271,  it  appeared  that  the  defend- 
ant had  organized  a  club  in  which  a 
person  became  a  member  by  signing 
certain  articles  of  association' and  pay- 
ing an  admission  fee,  thereupon  being 
entitled  to  obtain  liquors  at  the  club- 
room  by  purchasing  a  "requisition 
ticket"  upon  which  the  defendant  who 
supplied  the  liquor  received  a  profit. 
The  court  held  that  the  transaction 
was  a  mere  device  for  evading  the 
revenue  laws,  and  constituted  a  sale 
notwithstanding  the  alleged  member- 
ship of  the  purchaser  to  the  club. 

At  the  trial  of  an  indictment  against 


the  steward  of  an  incorporated  social 
club  for  keeping  and  maintaining  a 
common  nuisance,  there  was  evidence 
that  a  large  quantity  of  intoxicating 
liquors  in  bottles  was  found  at  different 
times  in  the  rooms  of  the  club,  to- 
gether with  utensils,  fixtures,  etc.,  of  an 
ordinary  bar-room  ;  that  lockers  in  the 
room  contained  bottles  of  liquor  with 
the  names  of  members  marked  on 
them,  the  keys  to  which  were  found  in 
a  drawer;  that  a  number  of  men  were 
found  drinking  there,  and  that  when 
the  police  tried  to  enter,  the  defend- 
ant held  the  door,  but  afterwards,  upon 
being  arrested,  said,  *'  I  cannot  go ;  I 
am  running  this  place,  and  if  I  go  the 
men  will  help  themselves  to  the  liquor." 
He  then  turned  down  the  gas,  ordered 
the  men  to  leave  and  locked  the  door. 
It  was  held  that  this  evidence  was 
sufficient  to  warrant  a  finding  that  the 
club  was  a  mere  device  to  cover  the 
illegal  sale  of  intoxicating  liquors. 
Com.  7'.  Ryan,  152  Mass.  283. 

In  Com',  f.  Tierney  (Pa.  1892),  24 
Atl.  Rep.  64,  the  following  facts  ap- 
peared :  The  defendant,  who  had  been 
refused  the  renewal  of  a  liquor  license 
but  continued  to  sell  at  the  same  place, 
claimed  that  a  club  had  rented  the  bar- 
room from  him  for  ten  dollars  a  month, 
the  rest  of  the  house'  being  occupied 
by  himself  and  family,  and  had  em- 
ployed him  as  steward  to  dispense 
liquors  to  the  members  and  guests. 
The  initiation  fee  of  the  club  was 
twenty-five  cents  and  the  dues  ten 
cents  a  week,  and  it  was  formed  for 
social  purposes  and  mental  improve- 
ment although  the  literary  department 
consisted  of  the  Police  Gazette,  and 
two  other  newspapers ;  the  guests  and 
members  paid  ten  cents  for  a  glass  of 
whisky  and  five  cents  for  beer.  The 
court  held  that  this  evidence  showed 
that  the  club  was  nothing  more  than 
a  device  to  evade  the  license  law,  and 
that  an  instruction  that  if  the  jury 
should  believe  the  evidence  they 
should  find  the  defendant  guilty,  was 
not  error. 

Upon  an  indictment  for  running  a 
club  where  liquors  were  furnished  to 
the  members,  it  need  not  be  shown,  in 
order  to  maintain  such  indictment, 
that  the  sole  purpose  of  the  club  was  a 
sale  and  distribution  of  liquor,  but  it  is 
sufficient  if  such  was  one  of  the  pur- 
poses only.  Com.  z\  Jacobs,  152  Mass. 
276.  See'  generally  Intoxicating 
LiqyoRS,  vol.  11,  p.  567;  Searches 
AND  Seizures,  vol.  21,  p.  964. 
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therefore,  the  courts  will  not  interfere  to  compel  the  admission 
of  an  applicant,  no  matter  what  his  claims  may  be.*  Having, 
however,  once  become  a  member,  he  acquires,  under  the  constitu- 
tion and  by-laws,  certain  rights  in  which  he  will  be  protected  by 
the  courts.* 

The  interest  of  each  member  in  the  property  and  effects  of  an 
association  is  equal,  and  no  member  has  an  interest  therein  which 
can  be  taken  out  of  the  whole  for  his  sole  use  until  the  affairs  are 
wound  up  and  the  rights  of  the  respective  members  settled.^ 

The  rights  generally  pertaining  to  membership  are  determined 
by  the  constitution  and  by-l^ws.* 


1.  White  V.  Brownell,  4  Abb.  Pr.  N. 
S.  (N.  Y.)  162.  See  Mayer  v.  Journey- 
men Stone  Cutters'  Assoc,  47  N.  J. 
Eq.  519, 

Thus  where  a  person  was  duly 
elected  a  member  of  a  democratic 
county  committee,  which  was 'a  vol- 
untary, unincorporated,  political  as- 
sociation, the  courts  would  not  attempt 
to  enforce  his  right  to  sit  as  a  member 
of  such  committee.  McKane  x\ 
Adams.  51  Hun  (N.  Y.)  629.  Aff'd 
in  McKane  r.  Democratic  Gen.  Com- 
mittee (N.  Y.  1890),  25  N.  E.  Rep. 
1057. 

2.  "  The  courts  will  interfere  for  the 
purpose  of  protecting  property  rights 
of  members  of  unincorporated  associa- 
tions, and,  when  they  do  interfere,  it 
may  be  stated  with  safety  that  the  ^ 
rules,  which  the  courts  will  follow,  are  " 
essentially  the  same  as  those  which 
guide  the  courts  when  dealing  with 
formally  incorporated  bodies  of  the 
same  kmd."  Hirschl  on  the  Law  of 
Fraternities  and  Societies,  p.  47.  See 
Beaumont  v.  Meredith,  3  Ves.  &  B. 
xSo;  Penfield  v.  Skinner,  n  Vt.  296. 

3.  McMahon  v.  Rauhr,  47  N.  Y.  67, 
where  Folger,  J.,  said  further:  '*  The 
rights  of  the  associates  in  the  property, 
and  the  modes  of  enforcing  them,  are 
not  materially  different  from  those 
of  partners  in  the  partnership  prop- 
erty." 

Lord  St.  Leonards,  in  the  St.  James's 
Club  Case,  2  De  G.  M.  &  G.  383,  said  : 
*' Clubs  are  all  formed  on  this  princi- 
ple :  the  candidate  must  be  elected ;  he 
must  then  pay  an  entrance  fee,  and 
also  an  annual  sum  or  subscription.  In 
what,  then,  are  the  interests  and  lia- 
bilities of  a  member }  He  has  an  in- 
terest in  the  general  assets  as  long  as 
he  remains  a  member,  .  .  .  but  he 
has  no  transmissible  interest;  it  is  a 
simple  right  of  admission  to  and  en- 


joyment x>l  the  club,   while    it    con- 
tinues." 

See  ijifroy  this  title.  Dissolution, 
4.  JoinLng  Anotlier  Aasoclallon.— 
Where  there  are  no  provisions  in  the 
constitution  of  an  association  which 
forbid  one  of  its  members  to  join  an- 
.  other  of  similar  character,  the  fact  that 
officers  and  members  of  such  associa- 
tion do,  as  individuals,  unite  them* 
selves  with  another,  does  not  deprive 
them  of  their  offices  or  forfeit  their 
membership;  nor  does  the  fact  that 
the  second  organization  has  in  its  con- 
stitution such  provisions  affect  their 
relations  to  the  first.  Farrell  v.  Cook, 
58Hun(N.  Y.)  603;  Farrell  f.  Dal- 
zell  (Supreme  Ct.),  5  N.  Y.  Supp.  729. 
So  in  Harmstead  t>.  Washington  Fire 
Co.,  I  Leg.  Gaz.  Rep.  (Pa.)  392,  it  was 
held  that  the  privileges  of  honorary 
membership  were  not  forfeited  by  tem- 
porary membership  in  another'  com- 
pany, if  acquiesced  in  by  the  original 
association,  although  there  was  a  by- 
law of  such  association  forbidding  it. 
UseofName. — Wheredissatisfied  mem- 
bers of  a  voluntary  association  with- 
draw therefrom,  and  incorporate  them- 
selves under  the  name  of  such  associa- 
tion, they  cannot  deprive  the  original 
organization  of  the  u^e  of  its  name. 
Black  Rabbit  Assoc,  v,  Mundav, 
21  Abb.  N.  Cas.  (N.  Y.)  99.  In  this 
case  Donohue,  J.,  said :  **  The  matter 
in  dispute  may  be  a  very  small  one 
and  may  not  be  important,  but  the 
question  involved  is  one  of  great  im- 
portance.. It  is  the  question  whether 
dissatisfied  members  of  a  voluntary  in- 
stitution can,  by  incorporating  them- 
selves, deprive  the  association  with 
which  they  are  dissatisfied,  of  rights 
w^hich  they  have  acquired,  and  vtst 
themselves — the  dissatisfied  members 
— with  those  rights.  On  the  ground, 
therefore,  that  the  plaintiff  suppressed, 
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2.  Liabilities. — The  cases  involving  questions  of  the  individual 
liability  of  members  of  a  society  or  club  for  its  debts  seem  to 
show  that  such  liability  is  governed  generally  by  the  principles  of 
agency,  and  the  fact  of  such  agency  may  be  determined  by  the 
rule,  or  custom  of  the  club,  as  to  the  plan  upon  which  its  busi- 
ness is  conducted.  If  a  cash  system  be  employed,  a  member  can 
be  held  individually  liable  upon  debts  contracted  by  officers  or 
other  members,  only  to  the  extent  to  which  he  has  assented,express- 
ly  or  by  implication,  to  the  contracts  out  of  which  such  debts  arise  } 
and  the  mere  fact  that  he  has  used   the  things  bought  is  not 


in  the  complaint  and  affidavits,  the 
fact  that  the  association  they  sought  to 
restrain  was  prior  in  date  to  their  own, 
and  on  the  ground  that  the  prior  as- 
sociation's right  cannot  be  taken  away 
in  the  manner  in  which  the  plaintiff 
has  attempted  to  do  so,  the  motion  for 
an  injunction  will  be  denied.'' 

An  action  lies  on  behalf  of  an  unin- 
corporated association,  particularly 
one  consisting  of  more  than  seven 
members,  and  which  sues  in  the  name  of 
its  president  or  treasurer,  to  restrain 
part  of  its  members  from  incorporating 
a  society  under  the  same  name  as  the 
association.  McGlynn  v.  Post,  21  Abb. 
N.  Cas.  (N.  Y.)  97. 

Power  of  Part  of  Members. — A  part 
of  the  members  of  a  voluntary  organi- 
zation cannot  without  the  consent  of 
the  others,  bind  them,  before  the  act 
claimed  to  be  binding  is  done, -or 
they,  with  full  knowledge  of  the  facts, 
ratify  and  adopt  it,  Sizer  v,  Daniels, 
66  Barb.  (N.  Y.)  426. 

Where  property  rights  are  involved, 
the  majority  of  the  members  have  no 
right,  and  will  not  be  permitted  by  the 
courts,  to  impair  or  affect  them, 
against  the  will  of  any  of  the  owners. 
Austin  V.  Searings,  16  N.  Y.  126;  69 
Am.  Rep.  665. 

The  majority  of  an  unincorporated 
lodge  or  secret  society,  who  withdraw 
from  the  grand  lodge  and  surrender 
their  charter,  will  not  be  allowed  to 
retain  the  lodge  property,  where  the 
minority  continue  the  organization 
under  the  same  name,  their  own  offi- 
cers being  instaUed  by  the  grand  lodge. 
Altmann  v.  Benz,  27  N.  J.  Eq.  331. 
But  see  Chamberlain  v,  Lincoln,  129 
Mass.  70,  where  it  was  held  that  the 
rights  of  different  persons  claiming  to 
represent  a  subordinate  lodge  of  the 
Order  of  Good  Templars  of  Massachu- 
setts, are  to  be  cJetermined  by  the  con- 
stitution of  the  Grand  Lodge,  and,  al- 
though a  subordinate  lodge  has  done 


acts  which  render  it  liable  to  have  its 
charter  declared  forfeited,  yet,  until  it 
is  declared  so,  it  is  entitled  to  posses- 
sion of  the  lodge  property ;  and  a  bill 
in  equity  cannot  be  maintained  against 
its  members,  to  recover  possession  of 
such  property,  by  persons  claiming  to 
be  recognized  by  the  Grand  Lodge  as 
the  subordinate  lodge,  until  they  have 
exhausted  'the  remedies  prescribed  in 
the  constitution  of  the  Grand  Lodge. 

Censure— Notice. — Where  it  is  pro- 
vided by  the  constitution  of  a  club  that 
the  board  of  governors  may  censure  or 
expel  ^members  for  misconduct,  but 
that  no  such  penalty  sh^ll  be  enforced 
until  after  *'  ten  days "  notice  in  Writ- 
ing  has  been  given,  it  has  been  held 
that  personal  notice  is  necessary;  and 
a  notice  by  mail  received  only  nine 
days  before  such  action  is  not  suffi- 
cient. People  V.  Hoboken  Turtle  Club 
(Supreme  Ct.),  14  N.  Y.  Supp.  76. 

Non-User. — Honorary  Member.  —  See 
Harmstead  t-.  Washington  Fire  Co.,  i 
Leg.  Gaz.  Rep.  (Pa.)  392,  where  it  was 
held  that  the  privileges  of  honorary 
membership  in  a  fire  company,  if  such 
membership  has  not  been  declared  for- 
feited by  the  proper  authority,  or  in 
the  proper  manner,  are  not  lost'by  non- 
user. 

1.  In  Flemyng  v,  Hectpr,  2  M.  &  W. 
172,  where  a  club  had  got  into  diffi- 
culties, and  was  dissolved,  and  a  call 
was  made  on  the  members  for  a  cer- 
tain amount  to  meet  the  liabilities,  tiie 
defendants,  among  others,  refused  to 
pay ;  whereupon  suit  was  brought  for 
the  price  of  certain  articles  furnished 
the  club.  Lord  Abneger,  C.  B.,  deliv- 
ering the  opinion  of  the  court,  said : 
'*  The  case  must  stand  upon  the  ground 
of  principal  and  agent.  It  is,  there- 
fore, a  question  as  to  how  far  the  com- 
mittee who  was  to  conduct  the  affairs 
of  the  club  as  agents  are  authorized  to 
en^er  into  such  contracts  as  that  upon 
which  the  plaintiffs  now  seek  to  bind 
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the  members  of  the  club  at  large ;  and 
depends  on  the  constitution  of  the 
club,  which  is  to  be  found  in  its  own 
rules ;  and  on  looking  at  these  rules  it 
certainly  does  strike  me  that  it  is  im- 
possible to  interpret  them  so  as  to  give 
the  committee  the  power  of  dealing 
on  credit  even  for  the  purposes  of  the 
club.  .  .  .  The  moment  you  state 
the  case  as  one  of  principal  and  agent, 
you  see  that  something  more  w^s  ne- 
cessary to  fix  the  defendant  than  the 
mere  fact  that  the  committee  did  not 
pay  the  money  the  moment  they  or- 
dered the  wine."  In  the  same  case 
Parke,  B.,  added:  "These  cases  re- 
solve themselves  into  questions  of  con- 
struction as  to  the  meaning  of  the  orig- 
inal rules  of  the  club.  It  appears  to  me 
quite  clear  the  club  was  formed  upon 
ready- money  principles.  If  the  com- 
mittee chose  to  enter  into  contracts  on 
credit  when  they  had  not  sufficient 
funds,  that  *i8  their  own  affair,"  and 
Lord  St.  Leonards:  "The  member 
pays  on  the  spot,  and  were  he  also 
liable  to  those  supplying  the  articles,  he 
-would  pay  twice  over." 

Again,  in  The  St.  James's  Club  (^ase, 
2  De  G.'M.  &  G.,  383,  which  was  the 
case  of  a  proprietary  club.  Lord  St. 
Leonards  said :  "  It  was  said  that  the 
debts,  were  incurred  with  the  sanction 
of  the  general  body  of  the  members. 
It  is  clear  that  the  other  members 
may  not  be  liable  generally,  yet  all 
who  concur  in  the*  expenditure  are 
liable.  The  committee  of  management 
exceeded  the  power  given  to  them; 
they  had  no  power,  either  express  or 
implied,  to  raise  money  by  debentures. 
It  is  said  there  was  a  meeting  approv- 
ing of  this  being  done,  but  it  nowhere 
appears  who  were  present.  It  was 
also  contended  that  though  not  liable 
to  third  persons,  the  members  are 
liable  inter  se^  There  is  the  fallacy — 
they  are  not  liable,  except  to  the  ex- 
tent to  which  they  have  agreed  to  be 
so."  See  Todd  v.  Emly,  8  M.  &  W. 
505;  Caldicott  t'.  Griffiths,  8  Exch.896; 
Wood  V,  Finch,  2  F.  &  F.  447 ;  Bailey 
f .  Macaulay,  19  L.  J.  Q^  B.  73. 

The  decision  in  Richmond  v.  Judy, 
6  Mo.  App.  465,  seems  to  have  been 
based  upon  this  principle.  In  this 
case  the  court,  per  Bakewell,  J.,  said : 
'^  Associations  and  clubs,  the  objects  of 
which  are  social  and  political,  and 
not  for  purposes  of  trade  or  profit,  are 
not  partnerships,  and  pecuniary  liabili- 
ty can  be  fastened  upon  the  individival 
members  of  such  associations  only  by 


reason  of  the  acts  of  such  individaals 
or  their  agents;  and  the  agency  must 
be  made  out — none  is  implied  from 
the  mere  fact  of  association." 

So  in  Ash  x\  Gine,  97  Pa.  St.  493, 
39  Am.  Rep.  818,  it  was  held  that  all 
the  members  of  a  masonic  lodge  were 
not  liable  as  partners  to  persons  who 
had  advanced  money  upon  certificates 
of  deposit  in  the  name  of  the  lodge 
and  signed  by  the  officers  thereof,  who 
had  been  appointed  a  committee  to 
erect  a  building  for  the  lodge  and  au- 
thorized to  borrow  money  for  this  pur- 
pose; but  that  the  members  of  the 
committee,  and  all  who  participated 
in  the  erection  of  the  building  by  vot- 
ing for  or  advising  it;  or  who  in  any 
way  assented  to  the  undertaking,  oV 
subsequently  ratified  it,  were  ^one 
liable  for  the  amount  of  the  certificate. 
See  also  F'erris  v.  Thaw,  72  Mo.  446, 
where  the  same  rule  was  laid  down  in 
the  case  of  money  borrowed  upon  a 
note,  and  used  for  lodge  purposes. 
^Compare  Lewis  v,  Tilton,  64  Iowa 
220;  52  Am.  .Rep.  436;  Reding  r. 
Anderson,  72  Iowa49S;  Ray  r.  Pow- 
ers, 134  Mass.  22 ;  Devoss  v,  Grav,  22 
Ohio  St.  159. 

Where  several  individuals,  by  vol- 
untary subscription,  raised  money  to 
build  an  academy,  and  at  a  meet- 
ing chose  A  as  their  agent  to  empk>T 
workmen,  procure  materials,  etc.,  and 
he  hired  the  plaintiff  to  do  work  on 
the  building,  it  was  held,  that  all  the 
subscribers  were  bound,  and  mi^ht  be 
joined  in  the  suit.  Robinson  v,  Robin- 
son, 10  Me.  240. 

McCabe  r.  Goodf ellow  ( N.  Y.  1892}, 
70  N.  E.  728,  arose  out  of  an  action 
for  services  of  an  attorney  at  law  em- 
ployed by  the  president  of  a  law  and 
order  league.  The  league  was  formed 
pursuant  to  a  resolution  adopted  at 
a  public  meeting  of  citizens.  A  con- 
stitution was  at  the  same  time  adopted 
and  signed  by  -the  members,  which 
stated  that  the  object  of  the  league 
should  be  to  unite  all  orderly  and 
law  abiding  citizens,  with  a  general 
view  to  aiding  the  officers  of  the  town 
in  the  discharge  of  their  official  duties. 
The  members  should  consist  first,  of 
the  central  committee,  composed  of 
three  members  of  each  church  and 
temperance  society,  and  those  ap- 
pointed by  the  league  itself ;  second,  of 
all  other  persons  willing  to  sign  the 
constitution.  A  president,  two  vice 
presidents,  and  a  secretary  v#ere  pro- 
vided for,  and  they  were  to  constitute 
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the  executive  committee.  Regular 
committee  meetings  were  to  be  held 
once  a  month  for  general  business,  and 
funds  were  to  be  raised  by  collections 
and  subscriptions  to  the  "guaranty 
fund,"  to  which  the  plaintiff  was  a 
subscriber.  Under  these  circumstances, 
it  was  held  that  as  there  was  nothing  in 
the  organization  of  the  league,  its  con- 
stitution, or  objects,  which  showed  an 
intention  to  create  a  partnership 
amongst  the  members,  or  that  they 
should  become  personally  bound  for 
any  debts  contracted  by  its  officers, 
beyond  what  was  necessary  for  the 
maintenance  of  its  existence,  and  as 
no  authority  was  given  to  any  officer, 
agent  or  committee  to  pledge  without 
limit  the  personal  credit  of  the  mem- 
bers, the  action  could  not  be  main- 
tained ;  and  the  fact  that  the  members 
knew  of  the  plaintiffs'  employment 
and  ratified  and  approved  it,  did  not 
render  them  liable  since  it  appears 
that  they  expected  that  his  compensa- 
tion would  be  paid  out  of  the  fund  vol- 
untarily contributed  for  the  purpose, 
and  did  not  intend  that  there  should 
be  any  debts  contracted  in  excess  of 
those  funds.  The  decision  below,  re- 
ported in  15  N.  Y.  S.  377,  was  reversed. 

The  decision  in  Park  z\  Spaulding, 
10  Hun  (N.  Y.)  128,  as  to  the  liability 
of  members  for  the  debts  of  the  club, 
does  not  seem  to  be  based  upon  any 
principle  of  agency,  but  is  broadly 
stated  to  the  effect  that  "where  a 
body  of  gentlemen  join  themselves 
together  for  social  intercourse  and 
pleasure,  and  assume  a  name  under 
which  ihey  commence  to  incur  liabili- 
ties, by  opening  an  account,  they  be- 
come jointly  liable  for  any  indebtedness 
thus  incurred ;  and  if  either  of  them 
wishes  to  avoid  his  personal  responsi- 
bility by  withdrawal  from  the  body,  it 
is  his  duty  to  notify  the  creditors  of 
such  withdrawal;  otherwise  if  a  creditor 
continues  to  furnish,  in  good  faith, 
articles  such  as  have  been  previously 
purchased  for  the  use  of  the  club,  his 
responsibility  will  continue  upon  the 
same  principle  that  holds  retiring  part- 
ners to  liability  for  an  indebtedness 
subsequently  contracted  with  former 
creditors." 

Where  it  was  shown  that  a  trades- 
man had  examined  a  list  of  the  mem- 
bers of  a  club,  and,  on  account  of  their 
general  reputation,  concluded  that 
there  was  no  reason  to  suppose  that 
his  bill  would  not  be  paid,  it  was  held 
that  he  relied  on  the  general  respect- 


ability of  the  members,  and  could  not 
attempt  to  fix  the  liability  on  anv  or^e 
member.  Overton  v,  Hewett,  3 'times 
L.  R.  2^46. 

To  the  general  rule  that  the  mem- 
bers of  an  association  are  liable  for 
goods  furnished  on  the  order  of  an 
agent  of  the  association,  if  furnished 
with  their  concurrence  and  approba- 
tion, see  Ridgeley  r.  Dobson,  3  W.  & 
S.  (Pa.)  118;  Downing!;.  Mann,  3  E. 
D.  Smith  (N.  Y.)  36;  Steele  v,  Gour- 
ley,  3  Times  L.  R.  118;  Tones  v,  Hope, 
3  Times  L.  Rep.  247 ;  Newell  v.  Bor- 
den, 128  Mass.  31,  where  oral  evidence 
that  the  defendants  at  one  of  the  meet- 
ings of  the  association  passed  a  vote 
authorizing  the  act  of  the  defendant, 
who  ordered  certain  work  and  mate- 
rial of  the  plaintiff,  was  held  competent 
to  show  that  the  other  defendants  were 
jointly  liable  with  him. 

But  where  it  was  sought  to  hold  the 
defendant,  a  member  of  an  unincor- 
porated association,  liable  for  a  prem- 
ium offered  at  an  exhibition  by  a  com- 
mittee of  the  association,  and  it  did 
not  appear  that  he  was  present  at  the 
meeting  appointing  the  committee,  and 
there  was  no  evidence  of  the  authority 
of  the  committee  to  incur  the  debt, 
judgment  wad  given  for  the  defendant. 
Vogler  V.  Ray,  131  Mass.  439. 

Where  the  acting  president  of  a 
society  for  educational  purposes  em- 
ployed a  teacher,  the  members  of  the 
society  were  held- personally  liable  for 
his  salary.  Heath  v,  Gosfin,  80  Mo. 
310;  50  Am.  Rep.  505. 

A  and  B  and  twenty-four  other  per- 
sons were  members  of  the  committee 
of  management  of  a  club.  The  club 
being  in  debt,  a  resolution  was  passed 
at  a  general  meeting  of  the  club,  at 
which  B  was  not  present,  on  the  ist  of 
June,  1852,  to  the  effect  that  a  loan  of 
£4,000  was  necessary  to  free  the  society 
from  outstanding  liabilities,  and  that 
the  committee  be  empowered  to  raise 
that  sum  on  the  guaranty  of  the  society. 
At  a  meeting  of  the  committee  on  the 
15th  of  June,  at  which  B  was  present, 
this  resolution  was  discussed ;  and  at 
a  second  generalmeeting  of  the  society, 
held  on  the  same  day,  the  resolution 
for  the  loan  was  confirmed.  At  a 
meeting  of  the  committee  on  the  3d  of 
August,  the  terms  of  a  loan  from  the 
Commercial  Bank  were  arranged,  and 
the  money  was  placed  to  the  credit  of 
the  club  on  the  5th,  their  account  be- 
ing at  the  same  time  transferred  from 
another  bank  to  the  Commercial  Bank. 
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sufficient  to  fix  his  liability,*  But  where  the  officers  of  a  club  are 
allowed  by  its  rules  to  buy  op  credit,  the  members  can  be  held 
responsible  for  such  purchases.* 


On  the  12th  of  August  the  signatures 
of  B  and  of  other  members,  who  were 
authorized  to  sign  checks  on  behalf  of 
the  club,  were  transmitted  to  the  Com- 
mercial Bank,  and  various  checks  were 
afterw^ards  drawn  by  B  and  other 
members  of  the  committee,  upon  the 
Commercial  Bank,  for  the  current  ex- 
penses of  the  club.  An  action  was 
brought  by  the  Commercial  Bank 
against  A  to  recover  the  balance  due 
to  them  from  the  club,  and  judgment 
having  been  recovered  therein  against 
A  for  a  large  sum  which  he  had  paid, 
it  was  held  that,  there  being  evi- 
dence of  his  previous  assent  to  and 
subsequent  ratification  of  the  act  of  the 
committee  in  obtaining  the  loan,  B  was 
liable  to  contribution,  and  that  the 
proceedings  at  the  meetings  at  which 
he  was  not  present  were  admissible  in 
evidence  against  him  in  an  action 
brought  by  A  to  enforce  such  contri- 
bution. Mountcashell  t\  Barber,  14  C. 
B.  53 ;  78  E.  C.  L.  51 ;  2  C.  L.  R.  60. 

Where  a  person,  by  express  permis- 
sion, allowed  his  name  to  be  used  as  a 
member  of  a  committee  of  arrange- 
ments for  an  association  ball,  and  sub- 
scribed for  some  of  the  preliminary 
expenses,  but  did  nothing  more  and  . 
was  not  present  at  the  ball,  he  could 
not  be  liable  for  the  costs  of  a  supper 
provided  at  the  ball  without  his  knowl- 
edge or  consent.  Downing  v.  Mann, 
3  E.  D.Smith  (N.  Y.)36. 

A  rented  a  room  to  a  theatrical 
club  at  a  certain  amount  per  month. 
After  the  contract  was  made  B  became 
a  member  of  the  association  and  as 
such  used  the  room  but  was  not  liable 
for  the  rent  on  the  contract  made  be- 
fore he  became  a  member.  Barry  r. 
Nickolls,  2  Humph.  (Tenn.)  324. 

Where  one  member  of  an  associa- 
tion had  employed  the  plaintiffs  to  do 
work  for  the  benefit  of  all,  and  had  had 
an  accounting  with  the  other  mem- 
bers, assuming  and  receiving  credit 
for  payments  due  the  plaintiffs,  it  was 
held  that  he  was  liable  therefor  with- 
out the  other  members  being  joined  in 
the  action.  Secor  v.  Law,  4  Abb. 
App.  Ct.  Dec.  (N.  Y.)  188. 

The  defendant  purchased  a  steam- 
boat and  had  her  repaired,  with  the 
expectation  of  selling  her  to  an  associa- 
tion  which  he  and  the  plaintiff  who 


made  the  repairs  expected  to  join; 
it  was  held  that,  unless  the  credit  was 
given  to  the  association  by  agreement, 
the  defendant  was  liable.  Wells  r. 
Turner,  16  Md.'  133. 

In  Tenney  r.  New  England,  etc.. 
Union,  37  Vt.  64,  it  was  held  that  a 
member  of  an  association  does  not  re- 
lieve himself  from  liability  by  ceasing 
to  participate  in  its  management.  And 
in  an  action  against  the  association,  if 
a  person  was  a  member  thereof  at  the 
time  negotiations  between  the  plaintiffs 
and  such  association  began,  they  may 
treat  him  as  a  member  until  notified  of 
his  withdrawal,  unless  it  is  shown  that 
they  were  ignorant  of  his  being  a 
member  when  credit  was  given.  See 
Park  V,  Spaulding,  10  Hun  (N.  Y.) 
128.  And  in  the  same  case  it  was  held 
that  neither  the  death  nor  the  with- 
drawal of  a  member  of  an  association 
affects  the  liability  of  those  continu- 
ing to  be  members^ for  debts  contracted 
in  the  name  of  the  association,  when  it 
was  not  designed  that  such  should  be 
the  effect,  the  organization  being  in- 
tended to  be  perpetual.  Compare 
Tyrrell  v,  Washburn,  6  Allen  (Mass.) 
466. 

Burden  of  Proof. — The  burden  of 
proving  that  authority  has  been  con- 
ferred upon  the  officer  making  the 
contract  is  upon  the  party  who  asserts 
its  validity.  New  Ebeneezer  Assoc^ 
V.  Gress  Lumber  Co.  (Ga.  1892),  14  S. 
E.  Rep.  892. 

New  York  Statute.— The  AV^c  Vork 
statute  provides  that,  in  the  case  of 
incorporated  clubs,  the  creditors  must 
look  to  the  trustees  or  other  officers 
for  the  payment  of  all  debts  contracted 
while  they  are  trustees,  provided  such 
debts  are  payable  one  year  from  the 
time  they  were  contracted :  and  that  a 
suit  shall  be  brought  within  one  year 
after  the  debts  are  due.  Hall  v. 
Siegel,  7  Lans.  (N.  Y.)  206.  See  Sieger 
V.  Culver,  67  N.  Y.  601. 

1.  Flemvng  v.  Hector,  2  M.  &  W. 
172. 

2.  Cockerell  v,  Ancompte,  40  Eng. 
L.  &  Eq.  284.  See  Delanury  r.  Strick- 
land, 2  Stark.  416,  where  the  members 
of  a  club  were  held  liable  for  plate 
purchased  with  their  concurrence. 

An  action  was  brought  againft  a 
suspended  member  by  a  lodge  of  Odd 
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3.  Expulsion. — The  causes  for  expelling  members  from  societies 
and  clubs  are  to  be  looked  for  in  the  rules  and  by-laws.^  The 
power  to  carry  these  rules  into  effect  is  vested  usually  in  a  com- 
mittee, or  in  the  general  body  of  the  club,  when  it  may  be  exer- 
cised in  a  meeting  by  the  vote  of  a  prescribed  proportion  of  the 
members,  and  it  is  only  under  certain  circumstances  that  the 
courts  will  interfere  to  annul  the  action  of  such  committee  or 
meeting.* 


Fellows  for  arrears  due  by  him.  Up- 
on his  admission  to  the  lodge  he  had 
signed  the  constitution  and  by-laws, 
thereby  agreeing  to  support  the  same 
and  to  pay  all  legal  demands  against 
him  so  long  as  he  should  continue  a' 
member  of  the  lodge.  It  was  held 
that,  the  demands  being  not  unreason- 
able, and  the  distinction  between  sus- 
pension and  expulsion  having  been 
frequently  recognized  in  the  by-laws 
of  the  society,  the  party  suspended  did 
not  cease  to  be  a  member,  and  con- 
tinued liable  to  pay  the  contributions 
which  the  by-laws  required.  Palmet- 
to Lodge  V,  Hubbell,  2  Strobh.  (S. 
Car.)  457 ;  49  Am.  Dec.  604. 

1.  For  what  has  been  held  reason- 
able or  unreasonable  causes  for  expul- 
sion, see  Disfranchisement,  vol.  5, 
p.  687. 

"  There  is  no  reason  why  the  princi- 
ples laid  down  [in  regard  to  formally 
incorporated  bodies]  should  not  apply 
to  those  unincorporated ;  we  have  seen 
in  a  former  section  that  these  also  are 
favorably  regarded  by  the  courts,  and  all 
property  rights  of  members  jealously 
protected.-  A  recent  English  case 
(Wood  V.  Wood,  L.  R.,  9  Exch.  190) 
tends  to  prove  that  the  courts  are  fully 
as  considerate  in  dealing  with  the  un- 
incorporated as  with  the  others." 
HirschI,  Fraternities  and  Societies,  §  12. 

In  Rigby  v,  Connol,  28  W.  R.  650, 
the  principle  is  laid  down  that  the 
courts  will  not  interfere  in  the  matter 
of  expulsion  if  there  are  no  property 
rights  involved.  It  is  to  be  presumed, 
however,  that  such  case  would  very 
rarely  arise.  In  delivering  the  opinion, 
Jessel,  M.  R.,  said:  **  No  courts  of 
justice  can  interfere  so  long  as  there  is 
no  property,  the  rights  to  which  are 
taken  away  from  the  person  complain- 
ing. Now  if  that  is  the  foundation  of 
the  jurisdiction,  the  plaintiff,  if  he  suc- 
ceeds at  all,  must  succeed  on  the 
ground  that  some  rights  of  property  to 
which  he  was  entitled  have  been  taken 
away  from  him.  That  this  is  the  foun- 
dation of  the  interference  of  courts  as 


regards  clubs,  I  think,  is  quite  clear, 
for,  if  you  look  at  the  Lord  Chancellor's 
judgment  in  Re  St.  James's  Club,  2 
De  G.  M.  &  G.  387,  you  will  see  that 
he  puts  it  .thus — that  the  member 
had  an  interest  in  the  assets  of  the 
club.  Similarly,  in  the  case  of  Hop- 
kinson  v.  Marquis  of  Exeter,  16  W.  R. 
266,  L.  R.,  5  Eq.  66,  Lord  Romilly 
starts  with  the  right  to  the  enjoyment 
of  the  club  property,  and  the  subse- 
quent cases  have  gone  on  the  same 
ground."  Compare  Sale  v.  First  Regu- 
lar Baptist  Church,  62  Iowa  26;  49 
Am.  Rep.  136. 

2.  Power  to  Expel. — It  would  seem 
from  Dawkins  v.  Antrobus,  17  Ch.  Div. 
615,  that  in  England  a  club,  if  un- 
incorporated, or  any  unincorporated 
voluntary  association,  was  without 
inherent  power  to  expel  a  member  in 
the  absence  of  a  provision  in  its 
constitution  or  by-laws;  but  this  is 
not  the  American  doctrine.  Leech  v, 
Harris,  2  Brewst.  (Pa.)  571 ;  White  z\ 
Brownell,  2  Daly  (N.  Y.)  329;  Loubat 
V.  Le  Roy,  15  Abb.  N.  Cas.  (N.  Y.)  i ; 
40  Hun  (N.  Y.)  546. 

As  to  the  English  rule,  see  Innes  v, 
Wylie,  I  C.  &  K.  257 ;  47  E.  C.  L.  255, 
where  it  was  held  that  any  society 
may  make  any  rules  by  whicn  the  ad- 
mission and  expulsion  of  its  members 
are  to  be  regulated,  and  the  members 
must  conform  to  those  rules;  but 
where  there  is  not  any  property  in 
which  all  the  members  of  the  society 
have  a  joint  interest,  and  where  there 
is  no  rule  as  to  expulsion,  the  majority 
may,  by  resolution,  remove  any  mem- 
ber; but,  before  that  is  done,  notice 
must  be  given  to  him  to  answer  the 
charge  made  against  him,  and  an  op- 
portunity given  to  him  for  making  his 
defense. 

**  In  all  cases,  whether  the  power  of 
expulsion  is  rated  in  committee  or 
general  meeting,  it  is  a  very  wide  and 
arbitrary  power,  and  in  its  terms  there 
is  no  restriction  of  any  kind  on  the  ex- 
ercise of  it,  however  capricious  or  ty- 
rannical.    But  it   is  an    ancient    and 
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It  may  be  said  generally  that  the  courts  will  not  assume  juris- 
diction  of  matters  of  expulsion  until  all  recourse  to  the  tribunals 
of   the  club  itself    has  been   exhausted;*    but   after   this  has 


well  established  rule  of  English  law, 
that  no  person  shall  be  dispossessed  of 
a  place  of  profit  or  honor,  or  be  de- 
prived of  rights  which  he  has  acquired 
by  contract  or  otherwise,  without  a 
fair  trial,  and  without  the  exercise  of  a 
bona  fide  and  sound  discretion  on  the 
part  of  those  who  claim  the  power  so 
to  dispossess  or  deprive  him."  Leaches 
Club  Cases,  p.  i6. 

"  In  an  unincorporated  voluntary  as- 
sociation, the  privilege  of  membership 
is  not  given  by  statute,  or  derived 
through  prescription,  as  in  a  corpora- 
tion ;  but  is  created  and  conferred  by 
the  organization  itself.  It  is  not  a 
franchise — a  franchise  being  a  particu- 
lar privilege  vested  in  individuals, 
which  is  conferred  by  a  grant  from  a 
sovereign  or  *vernment — while  on 
the  contrary  the  privilege  of  member- 
ship in  a  voluntary*  association  is  de- 
rived exclusively  from  the  body  that 
bestows  it,  and  may  be  conferred  or 
withheld  at  pleasure.  The  law  cannot 
compel  such  an  organization  to  admit 
an  individual  to  membership,  as  may 
be  done  in  the  case  of  a  corporation, 
nor  can  it  interfere  to  restore  a  member 
who  has  been  deprived  of  the  privilege, 
for  not  complying  with  the  conditions 
upon  which  the  enjoyment  of  it  was 
made  to  depend.  A  member  of  a  body 
of  this  description  has,  as  such,  un- 
doubtedly, rights  which  the  law  will 
protect,  but  they  do  not  rest  upon  the 
same  ground,  and  are  by  no  means  co- 
extensive with  the  franchise  enjoved 
by  a  member  of  a  corporation.  They 
depend  upon  the  nature  of  the  organi- 
zation, upon  the  object  for  which  it 
was  formed  and  upon  the  rules,  regula- 
tions, constitution  or  by-laws  which 
are  explanatory  of  its  purpose,  and 
which  the  body  has  adopted  for  its 
government."  Daly,  J.,  in  White  v. 
Brownell,  4  Abb.  Pr.  N.  S.  (N.  Y.)  192. 

By-Laws. — ^The  members  of  a  volun- 
tary unincorporated  society  are  bound 
by  their  by-laws,  whether  reasonable 
or  unreasonable.  Elsas  v,  Alford,  i 
City  Ct.  Rep.  123.  Where  there  is  a 
provision  in  the  rules  of  a  social  club 
that  a  general  meeting  may  alter  rules 
affecting  the  general  interests  of  the 
club,  a  new  rule  providing  for  the  ex- 
pulsion of  a  member  for  conduct  in- 
jurious to  the  character  and  interests 


of  the  club,  is  binding  upon  a  member 
expelled  under  it,  although  there  wa> 
no  provision  for  expulsion  when  he  be- 
came a  member ;  for  he  is  presumed  to 
have  consented  to  such  rule.  Daw- 
kins  V,  Antrobus,  41  L.  T.  N.  S.  49a 
Compare  Poultney  v,  Bachman,  31 
Hun  (N.  Y.)  49.  White  v,  Brownell, 
3  Abb.  Pr.  N.  S.  (N.  Y.)  318. 

Where  a  by-law  of  a  clnb  gives  the 
directors  the  power  of  expulsion,  **for 
acts  or  conduct  which  they  may  deem 
disorderly  or  injurious  to  the  interests, 
or  hostile  to  the  objects,  of  the  club," 
it  is  not  essential  to  the  validity  of  a 
conviction  upon  such  charge,  that 
there  be  a  finding  by  the  tribunal  try- 
ing the  offense,  in  toiidem  z*erbis;  but 
it  is  sufficient  if  a  resolution  be  passed, 
that  the  member  was  guilty  of  a  viola- 
tion of  the  by-law,  based  upon  tbe 
fact  that,  without  provocation,  he 
charged  a  fellow  member  in  the  club- 
house of  acting  like  a  blackguard. 
Com.  V.  Union  League,  135  Fa.  St  301. 

See  By-Laws,  vol.  2,  p.  708. 

Where  it  was  provided  in  the  consti- 
tution of  a  voluntary  medical  society 
that  if  the  annual  dues  were  not  paid 
by  a  certain  time,  ^*  the  defaulter  shall 
forfeit  his  membership  ...  and 
of  this  he  shall  be  duly  notified ;  ^  and 
that  notice  of  such  requirement  should 
be  severed  every  year,  and  that  on 
reading  the  roll  of  members,  any  such 
defaulter  should  be  immediately 
stricken  from  the  roll,  it  was  held  that 
the.  nonpayment  of  dues  at  the  sped- 
fied  time  was  not  rspo  facto  a  forfeit- 
ure of  membeiiship.  Medical,  etc^ 
Society,  etc.  v.  Weathcrly,  7^  Ala.24S. 

1.  To  the  eflTect  that  an  expelled 
member  must  seek  redress  within  the 
association  before  the  courts  are  open 
to  him  are,  Loubat  r.  Le  Rot,  i^ 
Abb.  N.  Cas.  (N.  Y.)  i ;  40  Hun  (N. 
Y.)  <;46;  White  v.  Brownell,  2  Dalv 
(N.  V.)  329;  Lafond  r.  Deems,  Si  N. 
Y.  508;  Poultney  t*.  Bachman,  31  Hun 
(N.  Y.)  49;  Harrington  v.  Workin^f- 
men*s  Ben.  Assoc,  70  Ga.  340;  Bauer's 
Appeal  (Pa.  1878),  18  Alb.  L.  J.  21S; 
Lewis  V.  Wilson,  so  Hun  (N.  Y.)  i66l 

In  Lafond  r.  Deems,  81  N.  Y.  50S, 
Miller,  }.,  said :  "^As  the  membiers, 
who  are  claimed  by  the  plaintiflfs  to 
have  been  chargeable  with  a  violation 
of  the  rules  of  the  association,  were 
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been  done,  legal  interposition  may  be  sought  where  it  appears 
that  the  expulsion  was  effected  without  giving  to  the  member  ex- 
pelled, notice,  and  a  fair  opportunity  to  defend  himself,*  or  where 


not  called  upon  to  answer  so  as  to  cor- 
rect the  evils  complained  of,  and  as 
the  power  to  remedy  the  same  was 
ample  and  complete,  the  plaintiffs  are 
not  in  a  position  to  seek  the  interposi- 
tion of  a  court  of  equity.  Courts,  as  a 
general  rule,  should  not  interfere  with 
the  contentions  and  quarrels  of  vol- 
untary associations,  so  long  as  the 
government  is  fairly  and  honestly  ad- 
ministered ;  and  those  who  have  griev- 
ances should  be  required  in  the  first 
instance  to  resort  to  the  remedies  for 
redress  provided  by  their  rules  and 
regulations."  See  also  Olery  v.  Brown, 
51  How.  Pr.  (N.  Y.)  92;  Lucas  r.Case, 
9  Bush  (Ky.)  297. 

But  in  Mulroy  v.  Supreme  Lodge, 
28  Mo.  App.  463,  it  was  held  that  this 
rule  only  applies  where  the  association 
is  acting  strictly  within  the  scope  of 
its  powers. 

1.  Notice  and  Hearing. — The  question 
of  notice  underwent  discussion  in  the 
case  of  Lou  bat  r.  Le  Roy,  15  Abb.  N. 
Cas.  (N.  Y.)  i;  40  Hun  (N.  Y.)  546. 
In  the  opinion  at  the  special  term  the 
court  said  that  this  was  the  first  case 
in  Ne-w  Tork  State  in  which  a  court  of 
equity  had  been  called  upon  to  deter- 
mine the  principles  or  methods  of  gov- 
erning, or  to  be  employed  by  a  purely 
social  club  in  conducting  investiga- 
tions as  to  the  conduct  of  a  member 
leading  to  his  expulsion.  The  court 
said  that  the  jurisdiction  was  indispu- 
table, membership  in  the  club  in  ques- 
tion being  a  valuable  social  privilege, 
and  an  unjust  expulsion  a  stigma  on 
character  to  be  redressed  in  a  court  of 
equitv-  The  case  of  Wachtel  r.  Wid- 
ows* etc.,  See,  84  N.  Y.  28;  38  Am. 
Rep.  478,  was  cited  as  analogous,  though 
that  was  not  the  case  of  a  club ;  and  the 
language  of  the  opinion  in  that  case — 
**It  is  well  settled  that  an  association 
whose  members  become  entitled  to 
privileges  or  rights  to  property  therein 
cannot  exercise  its  proper  powers  of 
expulsion  without  notice  to  the  person 
charged,  or  without  giving  him  an  op- 
portunity to  be  heard" — was  approved 
and  deemed  applicable.  The  court 
adverted  to  the  fact  that  the  English 
court  of  chancery  had  been  called 
upon  to  deal  with  these  questions,  and 
quoted  the  following  language  of  Lord 
Romilly  in  Gardner  v.  Freemantle,  19 


W.  R.  256:  "I  point  out  that  these 
clubs  are  formed  entirely  for  social 
purposes,  and  there  must  be  some  para- 
mount authority  to  keep  up  their  ob- 
jects. In  some  cases  the  court  will 
interfere  with  the  exercise  of  that  para- 
mount authority,  but  only  where 
there  is  moral  culpability,  or  if  the 
decisions  arrived  at  are  from  fraud, 
personal  hostility,  or  bias ;  but  in  cases 
of  this  description  all  that  this  court 
requires  to  know  is  that  the  persons  who 
are  summoned  really  exercised  that 
judgment  honestly.  The  court  will  not 
decide  whether  they  did  rightly  or 
wrongly.*'  The  facts'of  the  New  York 
case  were,  the  governing  committee  of 
the  club  referred  to  a  sub-committee 
the  duty  of  investigating  the  facts  re- 
lied on  as  ground  for  expulsion,  and 
reporting  the  same  to  the  governing 
committee.  The  plaintiff,  whose  con- 
duct was  under  discussion,  was  noti- 
fied to  appear  before  the  sub-com- 
mittee and  make  his  statement.  This 
he  did.  Statements  of  other  persons 
were  made  in  his  absence,  and  on  these 
statements,  as  well  as  on  that  of  the 
plaintiff,  the  sub-committee  based  its 
report,  which  was  adopted  by  the  gov- 
erning committee,  without  further 
notice  or  hearing.  In  the  special 
term  the  proceeding  was  deemed  suf- 
ficiently regular,  but  the  general  term 
held  otherwise,  taking  the  ground  that 
the  duty  of  the  sub-committee  was  one 
of  mere  investigation,  and  of  the  col- 
lection of  statements  of  facts ;  that  this 
committee  had  no  power,  either  under 
the  resolution  appointing  it,  or  under 
the  constitution  and  by-laws  of  the 
club,  to  act  upon  the  evidence  ob- 
tained; that  the  governing  committee 
was  the  sole  body  to  hear  and  deter- 
mine the  case,  and  that  when  it  re- 
ceived the  report  of  the  sub-committee 
the  case  was  first  placed  in  the  condi- 
tion in  which  effective  action  could  be 
taken  upon  the  facts;  and  that  as  the 
plaintiff  had  no  opportunity  to  appear 
before  the  governing  committee,  or  to 
be  heard  concerning  the  action  to  be 
taken  by  it,  his  rights  were  infringed. 
The  leading  English  case  is  that  of 
Dawkins  v.  Antrobus,  17  Ch.  Div.  615. 
The  court  there  said :  "We  have  no 
right  to  sit  as  a  court  of  appeal  upon 
the   decision  of  the   members  of  the 
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it  was  effected  in  a  manner  contrary  to  the  rules  and  regulations 
of  the  society,^  or  where  the  expulsion  was  not  bona  fide,  but  the 
result  of  fraud  or  malice.*    The  burden  of  proof  is  presumably 


club  duly  assembled ;  all  we  have  to 
consider  is,  whether  the  notice  was  or 
was  not  given  according  to  the  proper 
rules,  whether  the  meeting  was  prop- 
erly convened,  and  whether  the  meet- 
ing, if  properly  convened,  had  come  to 
the  conclusion  that  this  gentleman 
ought  to  be  expelled."  It  was  further 
said :  "The  court  has  no  right  to  con- 
sider whether  what  was  done  was  right 
or  not,  or,  even  as  a  substantive  ques- 
tion, whether  what  was  decided  was 
reasonable  or  not.  The  only  question  is, 
whether  it  was  done  bona  fideP 

To  the  point  that  courts  will  not 
review  the  merits  of  the  expulsion 
of  a  member  of  a  voluntary  associa- 
tion if  its  rules  have  been  complied 
with  and  new  notice  and  an  op- 
portunity for  a  hearing  have  been 
given  are,  Com.  v.  Pike  Ben.  Soc,  8 
W.  &  S.  (Pa.)  250;  Olery  v.  Brown, 
51  How.  Pr.  (N.'  Y.)92;  Lafond  v. 
Deems,  81  N.  Y.  507;  Hutchinson  i\ 
Lawrence,  67  How.  Pr.  (N.  Y.)  38; 
Lambert  v.  Addison,  46  L.  T.  20. 

Where  a  member  of  a  society  used 
menacing  language  towards  another 
membei  of  the  society,  and  for  this  a 
majority  of  a  general  meeting  of  the 
society  voted  that  he  should  no  longer 
be  considered  a  member  of  the  society, 
but  did  not  give  him  any  notice  of  the 
intention  to  take  his  conduct  into  con- 
sideration, or  any  opportunity  of  mak- 
ing his  defense,  it  was  held'that  this 
expulsion  was  invalid,  and  that  he 
was  still  a  member  of  the  societv. 
Innes  v,  Wylie,  i  C  &  K.  257;  47  E.  C. 
L.  255. 

Again,  in  Fisher  \\  Keane,  14  L.'  T. 
335,  it  was  said  by  Jessell,  M.  R. :  "  In 
my  opinion,  a  committee  .  .  .  is, 
bound  to  act  .  .  .  according  to  the 
ordinary  principles  of  justice,  and  is 
not  to  convict  a  man  of  a  grave  of- 
fense which  shall  warrant  his  expulsion 
from  the  club  without  fair,  adequate 
and  sufficient  notice,  and  an  opportu- 
nity of  meeting  the  accusations  brought 
against  him.  It  ought  not,  as  I  un- 
derstand it,  according  to  the  ordinary 
rules  by  which  justice  should  be  ad- 
ministered by  Committees  of  clubs,  or 
by  any  other  body  of  persons,  who 
decide  upon  the  conduct  of  others,  to 
blast  a  man's  reputation  forever,  per- 
haps to  ruin  his  prospects  for  life, 
without  giving  him  an  opportunity  of 


either  defending  or  palliating  his  con- 
duct." See  People  v.  St.  Francescus 
Ben.  Soc,  24  How.  Pr.  (N.  Y.)  216; 
Labouchere  v.  Earl  of  Whamliffe. 
13  Ch.  Div.  3^;  New  York  Protective 
Assoc.  V.  Mcferath,  23  N.  Y.  St.  Rep. 
209;  Gebhard  v.  New  York  Club,  n 
Abb.  N.  Cas.  (N,  Y.)  250. 

In  Fritz  r.  Muck,  62'  How.  Pr.  N. 
Y.)  69,  it  was  held,  that  even  where  it 
was  not  provided  by  the  rules  of  the 
society  for  notice  to  be  gi%-en.  the 
plaintiff,  who  had  been  expelled  with- 
out notice,  should  be  reinstated,  as  scch 
rule  was  unreasonable  and  unju>t. 
Compare  People  v.  Fire  Department. 
31  Mich.  458. 

1.  Thus  in  White  v,  Brownell.  4 
Abb.  Pr.  (N.  Y.)  162,  it  was  held  in  a 
suit  for  an  injunction  to  restrain  the 
officers  of  a  voluntary  unincorporated 
association  from  carrying  into  effect  a 
resolution  or  vote  by  which  the  plain- 
tiff was  suspended  from  membership, 
that  the  only  question  is,  whether  the 
plaintiff  was  suspended  according  to 
the  constitution  and  by-laws  of  the 
association,  and  that  he  has  no  cause  of 
complaint  unless  they  were  violated  in 
the  proceeding  against  him.  *'Thti*e 
who  become  members  of  such  associs- 
tions  are  bound  by  their  rules,  not  be- 
ing in  conflict  with  the  law  of  the  land : 
and  the  courts  can  interfere  no  further 
than  to  hold  the  association  to  a  fair 
and  honest  administration  of  tho?e 
rules."  See  also  Foster  t*.  Harrison. 
72  Law  Times  1S3;  15  Abb.  N.  Ca<. 
(N.  Y.)  46  (n) ;  Dawkins  t'.  Antrobus. 
44  L.  T.  N.  S.  557;  «/>4i  L.  T.  N.  S, 
490;  Labouchere  v.  Earl  of  Wharn- 
cliffe,  13  Ch.  Div.  346. 

Qaonixn. — If  a  two  thirds  vote  of  the 
committee  is  required  by  the  constitu- 
tion of  a  club  to  expel  a  member,  and 
it  is  provided  that  a  majority  of  :he 
committee  shall  constitute  a  quorum,  a 
two  thirds  vote  of  a  quorum  of  the 
committee  as  it  existed  at  the  time  of 
the  vote  is  sufficient,  although  thert 
are  vacancies  in  the  committee.  Lou- 
bat  V.  LeRoy,  15  Abb.  N.  Cas.  iN. 
Y.)  I. 

2.  Hopkinson  v.  Marquis  of  Exeter, 
L.  R.,  5  Eq.  63,  where  Lord  Romilly, 
M.  R.,  said  :  "  It  is  clear  that  exery 
member  has  contracted  to  abide  bV 
that  rule  which  gives  the  absolute  dis- 
cretion to  two  thirds  of  the  members 
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on  the  party  complaining,  to  show  the  existence  of  facts  to 
justify  the  interference  of  the  court,  and  the  ordinary  rules  of 
evidence  apply.^ 


present  to  expel  any  member.  Such 
discretion  must  not  be  capricious  or  ar- 
bitrary discretion  ;  but  if  the  decision 
has  been  arrived  at  bona  fide^  without 
any  caprice  or  improper  motive,  then 
it  is  a  judicial  opinion  from  which 
there  is  no  appeal.  None  but  the 
members  of  the  club  can  know  the 
little  details  which  are  essential  to  the 
social  well  being  of  such  a  society  of 
gentlemen,  and  it  must  be  a  very 
strong  case  that  would  induce  this 
court  to  interfere."  And  in  the  later 
case  of  Gardner  v,  Freemantle,  19  W. 
R.  256,  the  same  principle  was  laid 
down,  somewhat  amplified. 

To  this  point  generally  are  White  r. 
Brownell,  4  Abb.  Pr.  N.  S.  (N.  Y.)  162, 
«^>  3  Abb.  Pr.  N.  S.  (N.  Y.)  3^18; 
Coubat  V,  LeRoy,  15  Abb.  N.  Cas. 
(N.  Y.)  I. 

The  case  of  Dawkins  r.  Antrobus, 
44  L.  T.  N.  S.  557,  aff'g  41  L.  T.  N.  S. 
490,  reviewed  all  the  grounds  upon 
which  the  interference  of  the  courts 
might  be  phased;  and  it  was  held  that 
the  action  of  the  plaintiff,  who  had  had 
an  opportunity  of  explanation,  the 
rules  having  been  duly  observed,  and 
the  action  of  the  club  having  been  ex- 
ercised bona  fide  and  without  m&lice, 
could  not  be  maintained ;  and  likewise, 
that  even  if  the  decision  of  the  club 
had  been  erroneous,  but  given  bona 
fide^  and  in  accordance  with  the  rules, 
the  court  would  not  have  interfered. 
Compare  Com.  v.  Union  League,  135 
Pa.  St.  301 ;  People  v.  St.  George's  Soc, 
2S  Mich.  261. 

The  case  of  Lyttleton  x\  Blackburn, 
33  L.  T.  N.  S.  642,  is  of  little  weight 
on  this  point.  The  vice-chancellor  re- 
fused to  review  the  decision  of  a  club 
committee,  although  it  had  been  given 
under  circumstances  calculated  to  lead 
to  the  conclusion  that  the  committee 
had  been  influenced  by  a  wish  to 
check  inquiry  into  the  position  and 
management' of  the  club;  and  while 
the  vice  chancellor  did  say  that  the 
powers  of  the  committee  must  not  be 
exercised  capriciously,  but  bona  fidc^ 
still  he  accepted  its  decision  in  the 
suit  as  conclusive  evidence  of  their 
bona  fides^  which  was  quite  sufficient 
to  render  it  impossible  that  the  deci- 
sions of  a  committee  or  club  could 
ever  be  reversed,  whatever  limitations 
to  their  power  might  exist  in  theory. 


In  Gebhard  v.  New  York  Club,  21 
Abb.  N.  Cas.  (N.  Y.)  248,  it  was  held 
that  where  the  constitution  of  a  club 
regulates  the  trial  of  offenses  against 
the  club,  the  court  will  not  enjoin  the 
club  from  proceeding  in  such  trial 
against  the  accused  member  before 
any  violation  of  his  right  to  a  fair  trial 
is  shown. 

The  conclusions  drawn  by  Mr.  Leach 
from  the  English  decisions,  in  regard 
to  the  interference  of  courts  in  matters 
of  expulsion  from  social  clubs  are 
summarized  as  follows:  ** Clubs  are 
essentially  social  institutions,  and  other 
objects  are  merely  secondary  and  ad- 
ventitious. Gentlemanly  conduct  and 
good  feeling  between  the  members  are 
necessary  for  the  maintenance  and 
prosperity  of  the  club  as  a  social  insti- 
tution ;  there  must  be  some  paramount 
authority  to  take  note  of  any  ungentle- 
manly  behavior  or  breach  of  the  good 
feeling  of  the  club,  and  that  authority 
is  usually  vested  in  a  committee ;  it  is 
their  duty,  as  well  as  their  own  and 
the  club's  interest,  to  inquire  into  any 
alleged  oflTense  against  club  morals, 
and,  if  need  be,  to  take  the  initiative  in 
instituting  such  inquiry.  But  the  pen- 
alties on  the  convicted  offender  are  so 
serious  that  it  behooves  them  to  act 
in  a  manner  befitting  what  they  are — 
a  judicial  or  quasi -judicial  body — and 
in  consequence,  they  should  in  such 
matters  act  strictly  in  accordance  with 
the  rules  of  the  club,  and  the  ordi- 
nary principles  of  justice;  and  they 
should  pay  particular  attention  to  the 
constitution  of  the  court,  by  seeing 
that  due  notices  are  sent  to  all  the 
persons  who  ought  to  be  summoned, 
whether  as  committeemen,  witness,  or 
accused ;  and  that  no  one  who  has  any 
bias  or  personal  interest  in  the  matter 
in  question  should  sit  as  a  member  of 
the  tribunal  on  the  inquiry;  the  ac- 
cused person  should  be  given  full  op- 
portunity of  defending  himself;  and 
finally  the  decision  should  be  arrived 
at  in  a  bona  fide  manner,  on  the  cir- 
cumstances in  evidence,  without  malice 
and  without  caprice.  If  any  of  these 
considerations  can  be  shown  to  have 
been  disregarded,  then  a  judicial  tri- 
bunal will  interfere,  and  the  decision 
of  the  quasi-judicial  tribunal  will  be 
set  aside."     Leach *s  Club  Cases,  p.  47. 

1.  Evidence. — In  Gardner  t'.  Freeman- 
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If  the  expelled  member  maintains  his  claim,  a  remedy  may  be 
afforded  by  an  injunction  restraining  the  officers  from  interfer- 
ence with  his  privileges.* 

V.  QFFICES8. — The  appointment,  powers,  and  duties  of  the 
officers  of  unincorporated  societies  and  clubs  are  regulated  largely 
by  constitutions  and  by-laws.*     On  the  unauthorized  contracts  of 


tie,  19  W.  R.  256,  the  testimony  of  five 
of  the  committee,  which  consisted  of 
eighteen,  was  introduced  to  show  that 
they  had  acted  bona  fide^  and  were  not 
influenced  by  the  other  party  to  the 
controversy,  who  always  retired  from 
the  meeting  after  the  case  of  the 
plaintiff  was  dismissed. 

In  Lyttleton  v.  Blackburn,  33  L.  T. 
N.  S.  642,  the  court  could  not  take  the 
plaintifTs  assertion  that  he  believed,  or 
suspected  the  committee  to  have  acted 
maliciously  in  expejling  him,  because 
the  committee  called  upon  swore  that 
they  had  not  acted  capriciously,  un- 
justly, or  corruptly,  and  stated  their 
reasons.  But  this  decision  has  been 
criticised.  Leach's  Club  Cases,  28, 
and  practically  overruled  in  Fisher  v. 
Keane,  11  Ch.  Div.  353,  where  it  was 
held  that  an  expulsion  on  purely  ex 
parte  evidence  will  be  set  aside. 

If  the  rules  of  a  club  are  contained 
in  a  t>ook  kept  by  the  master  of  the 
club,  and  accessible  to  the  members, 
every  member  of  the  club  must  be 
taken  to  be  acquainted  with  them. 
Raggett  V,  Musgrave,  2  C.  &  P.  556; 
12  E.  C.  L.  260. 

Burden  of  Proof. — The  good  standing 
of  a  member  having  been  shown,  by  the 
certificate  or  otherwise,  the  burden  of 
proving  a  loss  of  good  standing  is  on 
the  society,  where  it  relies  on  such 
loss  to  justify  an  expulsion.  Supreme 
Lodge  Knights  of  Honor  v,  Jonnson, 
78  Ind.  no. 

1.  See  Foster  r\  Harrison,  72  Law 
Times  183;  15  Abb.  N.  Cas.  ( N.  Y.)  46  n, 
and  cases  cited  under  notes  supra, 
Fritz  V,  Muck,  62  How.  Pr.  (N.  Y.)  69. 

2.  See  Officers  OF  PRivATfe  Cor- 
porations, vol.  17,  p.  39. 

Powers. —  A  voluntary  association 
cannot  be  converted  into  a  corporation 
by  the  executive  board,  unless  the  pow- 
er to  do  so  is  conferred  upon  such 
committee  by  the  constitution  and  by- 
laws, or  by  the  express  resolution  of 
the  association ;  and  if  it  is  desired  to 
ratify  the .  action  of  the  committee 
which  has  exceeded  its  authority  in 
such  case,  the  meeting  must  be  called 
by  competent  authority,  the  members 


generally  must  be  notified  of  the  meet- 
ing and  its  purpose,  and  there  must 
be  a  majority  of  the  members  present 
Rudolph  V,  Southern  Ben.  League 
(Supreme  Ct.),  7  N.  Y.  Supp.  135. 

One  of  a  committee  of  five  of  an  un- 
incorporated religious  society  assumed 
authority  to  make  a  contract  on  behalf 
of  the  committee,  and  his  act  was  after- 
wards ratified  by  a  majority  of  the* 
members.  It  was  held  that  the  result 
was  the  same  as  if  authority  had  been 
originally  conferred.  But  ratification 
will  not  be  sufficient  unless  those  rati- 
fying have  a  full  knowledge  of  all 
material  facts,  or  unless  it  is  made  un- 
der circumstances  by  reason  of  which 
there  may  be  a  fair '  presumption  of 
such  knowledge.  New  Ebenezer  As- 
soc. V,  Gress  Lumber  Co.  (Ga.  1892). 
14  S.  E.  Rep.  S92. 

Judicial  Powers. — "Most  of  these 
associations,  societies  and  fraternities 
have  within  their  organization  provi- 
sion for  adjudication  upon  questions 
arisfhg  between  the  member  and  the 
society,  and  many  go  even  so  far  as  to 
establish  tribunals  for  the  adjusting  of 
private  controversies  between  member 
and  member." — Hirschl's  Law  of  Fra- 
ternities and  Societies,  p.  3S. 

The  force  of  adjudications  by  societr 
tribi^nals  depends  largely  upon  circam- 
stances,  and  the  nature  of  the  right 
involved.  If  it  be  a  personal  righl— 
for  example,  the  expulsion  of  a  mem- 
ber— their  decisions  will  generally  be 
binding.  See  infra,  this  title.  Expul- 
sion. But  in  the  case  of  propertr 
rights,  it  was  held  in  Austin  r.  Sear- 
ing, 16  N.  Y.  112,  69  Am.  Rep.  665, 
that  a  voluntary  association — for  ex- 
ample, the  Odd  Fellows— cannot  confer 
judicial  powers  on  its  officers  or  com- 
mittees. The  creation  of  judicial  tribu- 
nals is  one  of  the  functions  of  the  sov- 
ereign power,  and  an  adjudication  of 
such  officers,  as  such,  on  rights  of  prop- 
erty, is  not  good  as  a  judgment,  nor.  it 
seems,  as  an  award.  See  Nicks  r.  Moni- 
han  (N.  Y.  1891),  29  N.  E.  Rep.  139. 
Lamphere  v.  Grand  Lodge  (Mich. 
1882),  II  N.  W.  Rep.  268:  Mauson 
v.  Grand  Lodge  (Minn.  i883)»  16  X. 
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officers  the  members  are  not  liable,  though  the  officers  themselves, 
who  attempt  thus  without  authority  to  bind  themselves  or  the 
society,  may  make  themselves  liable  personally.^ 


^W.  Rep,  395;  Davies  v.  Mayo,  82  Va. 

*97- 

In  Rudolph  v.  Southern  Ben.  League 
(Supreme  Ct.),  7  N.  Y.  Supp.  135/ 
it  was  held  that  if  a  decision  of  a  com- 
mittee of  a  voluntary  association,  in 
pursuance  of  which  property  was 
transferred  and  pecuniary  interests 
were  affected,  operates  unjustly  as  to 
any  of  the  members,  the  court  would 
restrain  its  enforcement. 

Treaaurer. — The  treasurer  of  a  vol- 
untary association  for  charitable  pur- 
poses will  be  held  to  account  for  the 
money  in  his  hands,  and  must  pay  it 
over  to  those  entitled  to  receive  it  ac- 
cording to  the  interests  of  the  associa- 
tion.    Penfield  v.  Skinner,   11  Vt.  296. 

Where  an  association  was  formed 
for  the  purpose  of  paying  to  its  mem- 
bers, out  of  a  common  fund,  certain 
sums  upon  certain  contingencies,  with 
the  condition  that  should  the  contin- 
gency fail,  the  fund  should  be  restored 
to  the  members  according  to  their 
subscriptions,  it  was  held  that  upon 
the  non -occurrence  of  the  contingency, 
an  action  by  a  member,  for  money  bad 
and  received,  to  recover  the  amount  of 
his  subscriptions,  would  lie  against  the 
treasurer,  who  had  possession  of  the 
funds.  Koehler  v.  Brown,  2  Daly  (N. 
Y.)  78. 

The  laws  of  an  unincorporated  as- 
sociation provided  th^t  the  funds 
should  be  placed  in  the  hands  of  the 
treasurer,  and  that  none  should  be 
drawn  out,  except  by  an  order  of  the 
council,  signed  by  a  certain  officer  and 
two  trustees ;  but  no  manner  of  trans- 
ferring the  funds  to  a  successor  was 
provided  for.  It  was  held  that  an  action 
to  recover  the  funds  would  not  lie 
against  the  treasurer  on  account  of  his 
refusal  to  pay  the  money,  in  pursuance 
of  a  resolution  by  the  council,  where 
no  order  had  been  drawn  and  signed, 
as  provided.  Smith  i/.  Pinney,  86 
Mich.  484. 

The  New  Orleans  Board  of  Under- 
writers, a  body  composed  of  private 
individuals  without  being  incorpo- 
rated, received  through  their  treasurer 
on  deposit  money  to  which  the  plain- 
tiff was  entitled.  It  was  held  that  a 
suit  to  recover  the  money  could  be 
maintained  against  the  treasurer  in 
his  individual  capacity.  Bennett  v. 
Wheeler,  x2  La.  Ann.  763. 
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RemoYal  of  Officers. — Where  the  laws 
which  govern  a  voluntary  unincor- 
porated association  provide  a  remedy 
within  the  association  for  any  offense 
committed  by  its  officers,  neitner  oppo- 
sition on  its  part  of  the  officers  to  the 
authority  under  which  they  act,  nor 
irregularity  in  the  performance  of 
their  duties,  will  authorize  a  part  of  the 
members  to  withdraw  from  a  regular 
meeting,  for  the  purpose  of  expelling 
its  regularly  elected  officers,  and  of 
constituting  themselves  their  succes- 
sors. McCallion  v  Hibernia  Sav., 
etc.,  Soc,  70  Cal.  163.  See  generally 
Amotioi^,  vol.  I,  p.  557. 

Under  the  constitution  and  by-laws 
of  the  Grand  Lodge  of  Knights  of 
Pythias  in  Pennsylvania^  an  officer  of 
a  grand  or  a  subordinate  lodge  cannot 
be  suspended  by  the  grand  chancellor . 
without  a  trial  and  judgment  by  the 
lodge.  Lowry  v.  Stotzer,  7  Phila. 
(Pa.)  397. 

1.  In  re  St.  James's  Club,  2  DeG.  M. 
&  G.  383;  13  Ene.  L.  &  Eq.  589;  Todd 
V,  Emly,  8  M.  &  W.  505.  See  also 
Flemyng  v.  Rector,  2  M.  &  W.  272. 

But  trustees  of  an  association  are 
not  individually  liable  for  its  debts  un- 
less they  have  in  some  way  rendered 
themselves  so.  Wolf  v,  Schleiffer,  2 
Brew.  (Pa.)  563;  or  unless  liability  is 
fixed  upon  them  by  statute  as  in  New 
Tork^  where  it  is  provided  by  laws  of 
1865,  ch.  368,  that  trustees  of  associa- 
tions formed  for  social  and  recreative 
purposes  are  responsible  for  debts  in^ 
curred  during  their  term  of  office.. 
Hall  V.  Siegel,  7  Lans.  (N.  Y.)  206. 

Under  this  statute,  the  trustees  of  a. 
club  are  liable  for  work  done  under  a. 
contract,  where  they  have  ratified  an  ex* 
cess  of  expenditure  above  the  amount 
allowed  by  the  governing  board,  and 
have  made  payments  on  account  of  the 
debt  and  asked  for  time  in  which  to 
pay  the  residue ;  and  in  such  case  it 
is  not  necessary  for  the  creditor  to  ex- 
haust his  remedy  against  the  club 
before  proceeding  against  the  trustees, 
nor  does  an  action  to  enforce  a  - 
mechanic's  lien  against  the  club  affect 
the  claim  against  the  trustees  for  the 
same  work.  Robinson  v.  Fay  (Supreme 
Ct),  19N.  Y.  Supp.  120. 

And  so  it  seems  that  if  it  can  be 
shown  that  individual  credit  was  given 
to  the  officer  or  committee  contracting 
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V.  Dissolution — 1.  Mode;  Gronnds. — The  mode  of  dissolution  is 
frequently  provided  for  by  constitutions  and  by-laws.  In  the  ab- 
sence of  a  provision  therein,  a  resolution  passed  at  a  general 
meeting  of  the  society  may  direct  a  dissolution  -}  or  a  court  of 
equity  may  be  appealed  to  if  the  condition  of  things  is  such  as 
to  make  this  an  appropriate  remedy. 

In  addition  to  any  grounds  which  may  be  set  out  in  the  con- 
stitution or  by-laws,  for  which  a  society  may  be  dissolved  by  a 
resolution  of  the  members,  a  court  of  equity  will  decree  a  disso- 
lution at  the  suit  of  one  or  more  members,  where  violent  dissen- 


a  debt,  he  will  be  primarily  liable;  and 
it  is  a  question  for  the  jury,  whether 
credit  was  given  to  such  officer  or 
to  the  association.  Ebbinghousen  v. 
Worth  Club,  4  Abb.  N.  Cas.  (N.  Y.) 
i|00.  See  Fredendall  v,  Taylor,  23 
"Wis.  538;  99  Am.  Dec.  203. 

Again,  in  Todd  v.  Emly,  8  M.  &  W. 
505,  it  was  held  that  in  order  to  charge 
the  whole  committee,  it  must  be 
proved  that  the  member  or  members  of 
it  who  gave  the  order  did  so  with  the 
Jcnowledge,  and  by  the  express  or  im- 
plied authority,  of  the  other  members; 
and  the  question  whether  the  credit 
was  extended  to  the  individual  mem- 
ber or  to  the  whple  committee  is  for 
the  jury.  Delaunay  r,  Strickland,  2 
Stark.  416. 

In  Wisconsin  it  has  been  held  in  Fred- 
endall V.  Taylor,  23  Wis.  538,  99  Am. 
Dec.  203,  that  a  committee  appointed 
by  an  unincorporated  association  was 
primarily  liable  upon  a  contract  made 
by  them  for  work,  although  authorized 
to  make  such  contract.  This  case  arose 
out  of  a  contract  for  the  construction 
of  a  well  or  tank  in  certain  fair  grounds, 
to  be  used  by  the  Firemen 's  Associa- 
tion in  their  exercises.  In  delivering 
the  opinion,  the  court,  by  Paine,  J., 
said  :  "It  is  true  they  [the  committee] 
did  not  act  personally  in  contracting 
with  the  plaintiff,  the  committee  hav- 
ing delegated  its  authority  to  a  sub- 
committee, composed  of  S  and  L  [two 
of  the  defendants].  But  the  latter,  in 
making  the  contract,  were  acting  as 
agents  of  the  committee,  so  that  the 
liability  of  the  whole  committee  is  the 
same  as  though  all  had  acted  in  mak- 
ing the  contract.  It  was  not  claimed 
that  the  contract  was  not  within  the 
scope  of  the  committee's  authority  or 
of  that  delegated  to  the  sub-committee. 
On  the  contrary,  it  is  conceded  that 
the  well  was  necessary  to  the  tourna- 
ment and  it  was  for  that  purppse.  It  is 
conceded  that  the  association  was  not 


incorporated  at  this  time  and  had  no 
legal  existence,  so  that  it  could  con- 
tract or  be  sued  as  such.  And  when 
such  is  the  case,  a  committee  which 
assumes  to  contract  for  ser\'ices  for 
such  an  irresponsible,  intangible  asso- 
ciation must  become  personally  liable, 
else  there  is  no  liability  whatever." 
Compare  McCartee  v.  Chambers,  6 
Wend.  (N.  Y.)  649;  32  Am.  Dec 
556. 

'  Building  Gonixnitteea. — A  number  of 
persons  formed  an  association  for  the 
purpose  of  building  a  meeting  house, 
and  three  were  appointed  a  committee 
to  superintend  the  erection.  In  an  ac- 
tion against  the  committee  to  recover 
for  services  rendered  by  plaintiff,  who 
was  also  a  member  of  the  association, 
it  was  held  that  as  the  defendants  did 
not  make  any  express  promise,  or 
pledge  their  individual  credit,  and  as 
there  were  no  funds  put  at  their  dis- 
posal by  the  association  ;  and  as  ther 
acted  under  the  direction  and  control 
of  the  members;  and  further,  as 
plaintiff  and  defendants  were  all  mem- 
bers of  the  association,  and  equallr 
interested  in  the  project,  the  latter 
were  not  liable.  Cheeny  v.  Clark,  5 
Vt.  431 ;  23  Am.  Dec.  219.  Comfort 
Abbott  V.  Cobb,  17  Vt.  593. 

1.  "A  club  can  only  be  dissolved  br 
a  resolution  passed  by  a  general  meet- 
ing, or  (perhaps)  by  a  chancery  ac- 
tion."    Leach's  Club  Cases  55. 

In  Industrial  Trust  Co.  r.  Greene 
(R.  I.- 1892),  23  Atl.  Rep.  914,  it  was 
held  that  a  dissolution  was  not  effected 
by  a  vote  in  favor  thereof,  passed  at  a 
special  meeting  which  had  been  called 
by  a  deposed  president,  who  was  do 
longer  recognized  as  president  by  the 
society. 

In  the  St.  James's  Club  Case,  2  DtQ. 
M.  &  G.  383,  it  was  held  that  an  or- 
ganization of  this  character  did  not 
come  within  the  provisions  of  the 
English  Winding  Up  Act 
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sions  and  lasting  differences  have  arisen  between  them  ;*  or  where 
the  funds  have  been  improperly  dealt  with  ;  or  there  has  been  bad 
faith  or  mismanagement  in  the  control  of  affairs  *;  and  likewise 
the  exclusion  of  a  member  from  the  privileges  of  membership 
has  been  held  sufficient  ground  fof  dissolution,*  but  this  view 
seems  contrary  to  principle  and  authority.*  Non-user  may  effect 
a  dissolution.^ 

3.  Effect. — Upon  the  dissolution  of  a  society  or  club,  its  rnem- 
bers  are  each  entitled  to  their  proportionate  shares  of  its  property 
and  effects,  and  the  officers  or  members,  as  the  case  may  be,  are 
liable  for  the  outstanding  debts.® 


1.  Lafond  v.  Deems,  52  How.  Pr, 
(N.Y.)  41;  81  N.  Y.  S07.  See  Fischer 
T\  Raab,  57  How.  Pr.  (N.  Y.)  87,  where 
Dalj,  J.,  said  :  "  In  case  of  \iolent  dis- 
sensions and  irreconcilable  differences 
between  the  members  of  a  voluntary 
association,  judgment  will  be  rendered 
at  the  suit  of  one  or  more  members 
against  all  the  others  dissolving  the 
society.  But  no  action  will  be  enter- 
tained for  such  a  purpose  upon  mere 
proof  of  diff  erencesof  opinion,  bad  tem- 
per, or  the  ordinary  disputes  common  to 
such  societies;  nor  upon  proof  of  in- 
juries or  injustice  sustained  by  one 
member,  through  the  action  or  vote  of 
the  society,  if  he  have  another  remedy." 

In  Thomas  v.  Ellmaker,  i  Pars.  Sel. 
Cas.  (Pa.)  98,  it  was  held  that  an  un- 
incorporated hose  company  was  not  a 
partnership ;  and  that  a  court  of  equity 
would  not  dissolve  such  an  association 
and  apportion  the  fund  among  those 
charged  by  the  by-laws  with  its  distri- 
bution, "as  long  as  there  are  those 
who  are  ready  to  execute  the  public 
trust  with  which  the  fund  has  been 
clothed." 

2.  Gorman  v.  Russell,  14  Cal.  531. 
In    Pearce  v.  Piper,   17  Ves.  15,  it 

was  said  that  any  friendly  society 
formed  on  erroneous  principles  would 
be  dissolved  by  the  courts,  and  pay- 
ments which  exhaust  the  funds  would 
be  restrained. 

8.  Gorman  v,  Russell,  14  Cal.  ^3'  *» 
ff/V  in  18  Cal.  688. 

4.  Burke  v.  Roper,  79  Ala.  138;  see 
Lafond  v.  Deems,  81  N.  Y.  507; 
Thomas  r.  Ellmaker,  i  Pars.  Sel.  Cas. 
(Pa.)  98;  Fischer  v.  Raab,  57  How. 
Pr.  (N.  Y.)  87. 

And  so  in  a  recent  case  of  a  mutual 
benefit  society,  where  the  president  was 
removed,  in  violation  of  its  by-laws, 
no  written  charges  having  been  pre- 
ferred against  him ;  but  where  he 
himself  had  put  the   motion   for  his 


removal,  had  retired  upon  an  afiirmati  ve 
vote,  and  had  taken  part  in  subsequent 
meetings  without  asserting  his  right  to 
preside — it  was  held  that  the  removal 
of  the  president  was  not  ground  for 
dissolution,  as  he  was  presumed  to 
have  acquiesced  in  the  proceeding  for 
the  sake  of  harmony.  Industrial  Trust 
Co.  V,  Greene  (R.  I.  1892),  23  Atl. 
Rep.  914. 

5.  Thus,  in  Strickland  v.  Prichard, 
37  Vt.  324,  it  was  held  that  where  an 
unincorporated  masonic  lodge  sold  its 
furniture,  and  ceased  to  have  meetings 
for  twenty-three  years,  it  had  become 
dissolved  by  non-user. 

So  where  a  voluntary  association 
voted  to  transfer  its  funds  to  another 
organization,  and  ceased  to  hold  meet- 
ings for  five  years,  it  was  held  that  the 
association  was  dissolved  and  that  the 
proceedings  of  subsequent  meetings 
were  of  no  effect.  Penfield  v.  Skinner, 
II  Vt.  296.  Compare  Burke  v.  Roper, 
79  Ala.  138. . 

6.  Lord  St.  Leonards  in  In   re   St 

iames's   Club,  2   DeG.   M.  &  G.  383. 
libernia  Fire  Engine  Co.  r.  Com.,  93 
Pa.  St.  264. 

In  Hewett  v.  Hatch,  57  Vt.  16,  it 
was  held  that  the  trustees,  upon  dis- 
solution of  a  voluntary  association, 
could  not  maintain  replevin  against 
one  of  its  members  to  recover  the 
common  property. 

Where  the  charter  of  a  subordinate 
organization  provided  that  in  case  of 
dissolution  such  funds  as  it  possessed 
should  be  turned  over  to  the  general 
council,  but  instead  of  such  transfer 
they  had,  upon  dissolution,  been  di- 
vided amongst  th«  members  of  the 
subordinate  lodge,  it  was  held  that 
such  members  could  be  compelled  to 
repay  the  funds  to  the  general  council, 
by  a  suit  brought  against  them  per- 
sonally. State  Council  v.  Sharp,  38 
N.  J,  Eq.  24. 


825 


Definition. 


SODOMY. 


Nature  and  PnniiiuBeat. 


SODOMY.— (See  also  Bestiality,  vol.  2,  p.  185;  Buggery,  vol. 
2,  p.  600.)* 


I.  Definition,  826. 
II.  Nature  and  Punishment,  826. 

1.  Nature^  826. 

2.  Punishment y  827. 

III.  What  Constitutes  the  Offense, 
828. 

I.  By  Whom  Maybe.  Committed^ 
828. 

a.  In  General^  828. 

b.  Principals    and    Accesso- 
ries, 828. 

c.  Consent,  829. 


2.  How  Cqmmitfedj  829. 

3.  Carnal  Knowledge^Zi^. 
IV.  Indictment,  830. 

V.  Evidence,  831. 

1.  In  General,  831. 

2.  Testimony     of     Accomplice, 

831. 
VI.  Libel  and  Slander,  832. 

VII.  Sodomy  Ground    for   Divorce, 
833. 
VIII.  Attempts,  833. 


I.  DEFnriTlOK. — Sodomy  is  a  carnal  knowledge  committed 
against  the  order  of  nature  by  man  with  man,  or  in  the  same  un- 
natural manner  with  woman,  or  by  man  or  woman  in  any  manner 
with  a  beast.* 

II.  Nattjbe  AHD  FxnriSHllENT — 1.  Nature. — In  early  times  in 
England,  this  offense  was  regarded  as  highly  penal.*  Gradually, 
however,  it  came  to  be  looked  upon  as  less  criminal,  until,  by 


1.  See  I  Russ.  on  Crimes  (6th  Am. 
ed.)698;  i  Bish.  on  Criml.  Law  (7th 
ed.),  §  503;  4  Bl.  Com.  215.  See  also 
Buggery,  vol.  2,  p.  600. 

The  offense  is  named  sodomy  from 
the  supposed  prevalence  of  the  sin  in 
Sodom.  Ausman  v.  Veal,  10  Ind.  355 ; 
71  Am.  Dec.  331  ;  4  Bacon's  Abr.  (5th 
ed.)  569.  It  includes  bestiality.  See 
Bestiality,  vol,  2,  p.  185. 

In  Ausman  v.  Veal,  10  Ind.  355 ;  71 
Am.  Dec.  331,  the  court  by  Perkins,  J., 
defined  bestiality  to  be  a  "connection 
between  a  human  being  and  a  brute  of 
the  opposite  sex;"  and  sodomy  to  be  a 
*•  connection  between  two  human  be- 
ings of  the  same  sex — the  male  ;'*  and 
held  that  both  may  be  embraced  in  the 
term  **  crime  against  nature." 

That  this  distinction  is  not  generally 
made  will  be  sufficiently  seen  by  a 
glance  at  the  authorities  above  cited. 

At  a  trial  where  the  information 
charged  the  defendant  with  an  assault 
with  intent  to  commit  the  "  infamous 
crime  against  nature,''  the  court  in- 
structed the  jury  that  the  "crime 
against  nature"  was  synonymous  with 
sodomy,  and  this  was  correct.  People 
V.  Williams,  59  Cal.  397. 

In  State  r.  Williams,  34  La.  Ann.  87, 
it  was  contended  by  the  defendant  that 
§  788.  Louisiana  Rev.  Stat.,  providing 
for  the  punishment  pf  the  *'  abomina- 
ble and  detestable  crime  against  na- 
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ture,  committed  with  mankind  or 
beast,"  does  not  define  the  crime,  nor 
describe  any  crime  known  to  the  com- 
mon law ;  but  it  was  held  that  this 
contention  was  untenable. 

Buggery  is  a  detestable  and  abom- 
inable sin,  amongst  Christians  not  to 
be  named,  committed  by  carnal  knowl- 
edge, against  the  ordinance  of  the  Cre- 
ator, and  order  of  nature,  by  mankind 
with  mankind,  or  with  brute  beast,  or 
by  womankind  with  brute  beast  i 
Burns'  Justice  (23d  ed.)  392. 

Sodomy  is  a  carnal  copulation,  by 
human  beings,  with  each  other  against 
nature,  or  with  a  beast.  2  Bish.  Cr. 
Law  (7th  ed.),  §  1191. 

Sodomy  consists  in  sexual  connec- 
tion with  any  brute  animal,  or  in  sex- 
ual connection,  per  anum,  by  a  man 
with  any  man  or  woman,  x  Wharton 
Cr.  Law  (8th  ed.),  ^  579.  See,  also, 
Stephen's  Digest  of  Cr.  Law,  art.  168. 

By  the  Ohio  act  of  April  12,  18S9, 
"  whoever  shall  have  carnal  copulation 
in  any  opening  of  the  body,  except  in 
sexual  parts,  with  another  human  be- 
ing, or  with  a  beast,  shall  be  deemed 
guilty  of  sodomy." 

2.  Lord  Coke  says :  "  It  appears  br 
the  ancient  authorities  of  law  that  this 
was  felony;  but  they  vary  in  punish- 
ment, for  Brit.,  ch.  9,  sa'ith  that  sor- 
cerers, sodomers,  and  hereticks  shall  be 
burnt;  F.  N.  S.  269a   agrees  with  it 
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statute,  it  was  again  declared  to  be  felony.^  This  statute,  subse- 
quently repealed,*  was  revived  and  confirmed  in  the  reign  of 
Elizabeth.*  So,  that,  by  the  common  law  o£  the  States  of  the 
Union,  sodomy  is  an  offense;*  but  whether  a  crime  or  a  misde- 
meanor is  uncertain.* 

2.  Punishment.® — According  to  some  of  the  ancient  authorities, 
the  sodomite  was  punished  in  England  by  being  burned  to  death  ;^ 
but  one  high  authority  said  he  should  be  buried  alive.®     This 


But  Flet.,  bib.  i,  ch.  35,  PecoranteSy 
ei  sodomiieB  terra.  vn>i  cut  sodiantur. 
But  in  the  ancient  book  called  the  Mir- 
ror of  Justice,  vouched  in  Pow.  Com. 
in  Fogoffe^s  case,  the  crime  is  more 
high,  for  there  it  is  called  crimen  laese 
Majesiatis^  a  sin  horrible,  committed 
against  the  King  of  Heaven."  12 
Coke's  Rep.  36.  See  also  i  Russ.  on 
Crimes  (6th  Am.  ed.)  698. 

1.  25  Hen.  VIII,  ch.  6. 

2.  Stat.  I  Mary. 
8.  Stat.  5  Elia.,  ch.  7.  See  12  Coke's 

Rep.  36. 

The  present  English  statute  is  the  24 
and  25  Vict.,  ch.  100,  §  61. 

4.  See  I  Bish.  on  Cr.  Law  (7th  ed.), 

k  503- 

5.  2  Bish.  on  Cr.  Law  (7th  ed.), 
§  1 196. 

In  Coburn  v,  Harwood,  Minor 
(Ala.)  93;  12  Am.  Dec.  37  it  was  said 
that  sodomy  was  indictable  neither  by 
the  statutes  of  the  State  nor  by  the 
common  law. 

In  lotua  sodomy  is  declared  not  to 
be  a  crime.  Estes  v.  Carter,  10  Iowa 
400. 
•In  Texas^  the  law  has  latelv  under- 
'one  a  change.  Fennell  v.  §tate,  32 
Tex.  378,  was  an  indictment  as  if  at 
common  law  for  sodomy.  The  court 
by  Lindsay,  J.,  said:  "The  third  ar- 
ticle of  the  general  provisions  of 
the  criminal  code  (Pas.  Dig.,  art. 
1605)  declares  that,  ^  in  order  that  the 
system  of  penal  law  in  force  in  this 
State  may  be  complete  within  itself, 
and  that  no  system  of  foreign  laws 
written  or  unwritten,  may  be  appealed 
to,  it  is  declared  t^iat  no  person  shall  be 
punished  for  any  act  or  omission  as  a 
penal  offense  unless  the  same  is  ex- 
pressly defined  and  the  penalty  affixed 
by  the  written  law  of  this  State.'  Art. 
2033  of  the  same  code  says :  *  If  any 
person  shall  commit,  with  mankind  or 
beast,  the  abominable  and  detestable 
crime  against  nature,  he  shall  be 
deemed  guilty  of  sodomyj  and  on  con- 
viction  thereof  he  shall  be  punished 


^. 


by  confinement  in  the  penitentiary 
for  not  less  than  five  nor  more  than 
fifteen  years.'  Now,  we  conceive  that 
this  latter  article  is  no  definition  of 
the  common-law  crime  of  sodomy. 
It  is  not  defined  by  our  statute  what 
the  'abominable  and  detestable  crime 
against  nature'  is.  To  ascertain  what 
it  is  we  have  to  appeal  to  the  unwrit- 
ten or  common  law.  To  do  so  we 
shall  be  compelled  to  act  in  contra- 
vention of  the  expressed  object  of  the 
criminal  code.  The  crime  against 
nature  is  wholly  undefined  by  the 
criminal  code,  and,  therefore,  accord- 
ing to  its  express  injunction,  is  not 
punishable." 

This  case  was  followed  by  Frazier 
V,  State,  39  Tex.  390. 

But  in  Ex  parte  Bergen,  14  Tex.  A  pp. 
52,  the  court  by  Willson,  J,  said :  "  It 
is  no  longer  required  that  the  oflfense 
should  be  expressly  defined."  "  We 
are  of  the  opinion  that  *  sodomy,' 
which  is  the  *  abominable  and  detest- 
able crime  against  nature,'  known  to 
the  common  law,  is,  by  article  342  of 
the  Penal  Code,  made  an  oflfense,  with 
a  penalty  affixed  thereto  in  compliance 
with  article  3  of  the  Penal  Code." 

And  Cross  v.  State.  17  Tex.  App. 
476,  citing-  Ex  parte  Bergen,  14  Tex. 
App.  52,  holds  that  sodomy  is  now  an 
offense  which  can  be  punished  under 
the  law  of  Texas. 

6.  Says  Bacon:  "  If  any  crime  de- 
serves to  be  punished  in  a  more  exem- 
plary manner,  this  does.  Other  crimes 
are  prejudicial  to  society;  but  this 
strikes  at  the  being  thereof."  4  Bacons. 
Abr.  (5th  ed.)  569. 

7.  See  12  Coke  Rep.  36;  4  Bl.  Com. 
216. 

8.  It  is  said  that  in  the  reign  of  Rich- 
ard 1  it  was  the  practice  to  hang  a  man 
and  drown  a  woman  found  guiltv  of  the 
offense,  i  Russ.  on  Crimes  (^th  Am. 
ed.)  69S,  n.  a.;  Coburn  r.  Harwood, 
Minor  (Ala.)  93;  12  Am.  Dec.  37. 

The  ancient  Goths  punished  the 
crime  either  by  burning  the  guilty  one 
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severity  was  subsequently  relaxed,  and,  for  a  considerable  time 
the  death  penalty  was  not  inflicted,*  the  oflfense  being  sub- 
ject, in  times  of  popery,  only  to  ecclesiastical  censure.*  But  in 
the  first  half  of  the  sixteenth  century,  the  offense  was,  by 
statute,^  again  made  capital. 

In  the  different  States  of  the  Union  the  punishment  varies. 
While  in  some  it  is  not  indictable,*  in  others  it  is  declared  a 
felony.** 

III.  What  CoKSTiTxrTEii  the  Offi^ksS— 1.  By  Whom  May  be  Com- 
mitted— a.  In  General. — Sodomy  may  be  committed  between 
two  male  persons  ;®  or  between  a  man  and  a  woman  ;^  or  between 
a  man  or  woman  and  a  beast.®        * 

b.  Principals  and  Accessories. — All  persons  present,  aiding 


to  death  or  by  burying  him  alive.    4 
Bl.  Com.  216. 

1.  I  Russ.  on  Crimes  (6th  Am.  ed.) 
698;  Coburn  r.  Harwood,  Minor  (Ala.) 
93;  12  Am.  Dec.  37. 

2.  4  Bl.  Com.  216. 

3.  25  Hen.  Vlll,  ch.  6. 

This  statute,  having  been  repealed  by 
the  1  Mary,  was  revived  and  confirmed 
by  5  EHz.,  ch.  6,  and  thereafter  re- 
mained in  force  till  repealed  by  the  9 
Geo.  IV,ch.  31,  which  nevertheless  pro- 
vided for  the  infliction  of  the  death 
penalty.  See  i  East  P.  C.  480;  4  Bl. 
Com.  216;  I  Burns'  Justice  (23d  ed.) 
^92;  I  Russ.  on  Crimes  (6th  Am.  ed.) 
698. 

By  the  24  and  25  Vict.,  ch.  100,  ^  61, 
every  one  who  is  convicted  of  the  felony 
is  liable  to  penal  servitude  for  life,  as  a 
maximum,  and  to  penal  servitude  for 
ten  years,  as  a  minimum,  punishment. 
See  Stephen's  Dig.  of  Grim.  Law, 
(4th  ed.),  art.  168. 

4.  As  ii^  Iowa.  See  Estes  v.  Carter, 
10  Iowa  400. 

5.  In  Pennsylvania  by  act  March 
31,  i860,  which  provided  for  a  maximum 
punishment  of  a  fine  of  one  thousand 
dollars  and  separate  or  solitary  confine- 
ment at  labor  for  ten  years.  See 
Brightly's  Purdon  (loth  ed.)  324.  See 
also  Buggery,  vol.  2,  p.  600,  note. 

By  the  criminal  code  of  Illinois^  ch. 
3^1  §  336)  it  is  declared  an  infamous 
crime* 

6.  Stephen's  Dig.  of  Cr.  Law  C4th 
ed.),  art.  168;  i  Wharton's  Cr.  Law, 
(8th  ed.),  §  579;  2  Bish.  Cr.  Law  (7th 
ed.),  §1193." 

7.  I  Wharton's  Cr.  Law  (8th  ed.), 
§5791  I  Russ.  on  Crimes  (6th  Am. 
cd.;  698;  4  Bacon's  Abr.  (5th  ed.),  570; 
Stephen's  Dig.  of  Cr.  Law  (4th  ed.), 
art.  168. 


A  man  was  found  guilty  of  having 
committed  buggery  upon  a  girl  eleven 
years  of  age,  and  had  received  sentence 
of  death ;  but  the  judge,  before  whom 
he  was  tried,  reprieved  him,  in  order  to 
obtain  the  opinion  of  the  judges 
whether  this  was  a  case  within  the 
statute.  It  is  said  that  no  opinion  was 
given,  because  the  judges  were  not 
unanimous.  But  Fortescue,  who  re- 
ports the  case,  affirms  that  a  great  ma- 
jority of  them  were  of  opinion  that 
this  is  bugger v  bv  the  law  of  Engiand. 
He  adds  that  the'  Earl  of  Macclesfield, 
then  chancellor,  to  whom  he  wrote 
upon  the  occasion,  was  clearly  of  the 
opinion  that  this  case  is  not  only 
within  the  reason,  but  also  within  the 
words  of  the  statute,  and  that  he  was 
surprised  there  should  have  been  any 
difference  of  opinion  among  the  judges. 
The  reporter  does,  moreover,  cite  sev- 
eral authorities  to  show  that  under  the 
word  mankind,  all  females  as  well  as 
males  of  the  human  species  are  com- 
prehended. 4  Bacon's  Abr.  (5th  ed.) 
570. 

8. 1  Burns' Justice  (23d  ed.)  392;  Steph- 
en's Dig.  of  Cr.  Law  (4th  ed.)  art.  168. 

Is  a  fowl  a  "beast,"  within  the  stat- 
ute.^ In  Rex  V,  Mulreaty,  a  manu- 
script case  decided  in  181 2,  by  Bay  lev, 
J.,  cited  in  i  Russ.  on  Crimes  (6th  Am. 
ed.)  698,  it  was  held  that  **an  unnatural 
connection  with  an  animal  of  the  fowl 
kind  is  not  sodomy,  a  fowl  not  coming 
under  the  term  "beast; "  and  it  was 
agreed  clearly  not  to  be  sodomy  when 
the  fowl  was  so  small  that  its  private 
parts  would  not  admit  those  of  a  man, 
and  were  torn  away  in  the  attempt." 

But  in  Reg.  v.  Brown,  24  Q^  B.  Div. 
357f  it  was  held  that  a  domestic  fowl 
is  an  animal  within  24  &  25  Vict.,  ch. 
100. 
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and  abetting  the  commission  of  the  crime,  are  principals.*     And 
where,  by  statute,  the  offense  is  made  felony  generally,  there 
may  be  accessories  both  before  and  after.* 
c.  Consent. — Consent  or  non-consent  is  not  material.' 

2.  How  Committed. — There  must  be  connection  in  those  parts 
where  sodomy  is  usually  committed.* 

3.  Carnal  Knowledge. — The  carnal  knowledge  requisite  is  the 
same  as  is  required  in  case  of  rape.*  There  must  be  penetration ;® 
but  to  no  particular  depth ;'''  and  it  is  not  necessary  that  there 
should  be  emission.^ 


1.  I  Hale!8  P.  C.  670;  4  Bacon's  Abr. 
(5th  ed.)  570;  I  Burns'  Justice  (23d  ed.) 
392;  1  Russ.  on  Crimes  (6th  Am.  ed.) 

2.  I  Hale's  P.  C.  670;  i  Burns'  Jus- 
tice (23d  ed.)  392;  I  Russ.  on  Crimes 
(6th  Am.  ed.)  699. 

8.  If  the  crime  be  committed  i)etween 
two  persons  both  of  whom  are  of  the 
age  of  discretion,  then  both  are   alike 

tiilty.  I  Hale's  P.  C.  670.  See  also 
ex  V.  Jellyman,  8  Car.  &  P.  604. 

But  if  one  only  be  of  years  of  discre- 
tion, that  one  only  is  guilty,  i. Hale's 
P.  C.  170. 

And  it  matters  not  whether  that  one 
be  the  pathic  or  the  agent.  Ree.  v. 
Allen,  1  Den.  C.  C.  364;  2  Gar.  &  K. 
869;  3  Cox.  C.  C.270. 

In  this  case  the  facts  proved  were 
that  the  prisoner  induced  a  boy,  twelve 
years  of  age,  to  have  carnal  knowledge 
of  his  person,  >the  prisoner  being  the 
pathic  in  the  crime.  The  prisoner  was 
convicted.  The  trial  judge  doubted 
whether,  since  the  boy  was  incapable  of 
crime,  being  under  fourteen,  the  pris- 
oner could  be  convicted,  but  it  was  held 
that  the  conviction  was  right.  See  also 
4  Bacon's  Abr.  (5th  ed.)  570. 

4.  Russ.  on  Crimes  (6th  Am.ed.J  698. 
Where  a  prisoner  forced  open  a  boy's 

mouth  with  his  fingers  and  put  his 
private  parts  in  the  boy's  mouth,  and 
emitted,  it  was  held  not  sodomy.  Rex 
V.  Jacobs,  R.  &  R.  C.  C.331. 

5.  I  Russ.  on  Crimes  (6th  Am.  ed.) 
698;  Stephen's  Dig.  of  Cr.  Law  (4th 
ed.),  art.  168,  note. 

6.  Hale's  P.  C.669;  i  Wharton's  Cr. 
Law  (8th  ed.),§  579. 

7.  Cross  V.  State,  17  Tex.  App.  476. 
"It  is  laid  down   by  Coke,  Ch.  J., 

that  the  least  degree  of  penetration 
maketh  a  carnal  knowledge."  4  Ba- 
con's Abr.  (5th  ed.)  569. 

8.  In  the  early  stage  of  the  law  it 
was  held  that  emission  of  seed,  as  well 
as   penetration,  was  essential  in  sod- 


omy. Lord  Coke  declared  this  doc- 
trine, citing  "  the  case  of  Staflford,  who 
was  attainted  in  the  King's  Bench,  and 
executed."     12  Coke's  Rep.  37. 

Later  we  find  the  judges  divided, 
some  holding  that  both  penetration 
and  emission  were  Necessary,  others 
that  penetration  was  sufficient.  "In- 
fection," the  latter  said,  "  cannot  be 
proved  in  case  of  a  child,  or  of  besti- 
ality, and  penetration  may  be  evidence 
of  emission,  and  Stafford's  case"  "takes 
no  notice  of  emission."  Duflin's  case, 
I  East's  P.  C.  437. 

Bacon  says  :  "  It  must  be  allowed, 
that  penetrati6n  may  be  without  emis- 
sion ;  and  it  is  easy  to  conceive  that  it 
would  in  some  cases  be  difficult  to 
prove  emission  where  it  has  in  ftict 
been.  It  seems,  then,  a  little  strange 
to  make  the  proof  of  emission  necessa- 
ry to  the  proof  of  sodomy.  It  is,  in- 
deed, said,  in  one  of  the  books  cited  by 
Mr.  Sergeant  Hawkins,  that  emission 
is  an  evidence  of  buggerv;  but  it  is 
not  said,  that  the  proof  of^  emission  is 
necessary  upon  an  indictment  for  bug- 
gery."   4  Bacon's  Abr.  (5th  ed.)  569. 

(Joming  down  to  1828,  w^e  find  it 
enacted  by  statute,  9  Geo.  IV,  ch.  31, 
§  18,  that  "  whereas,  upon  trials  for 
the  crimes  of  buggery  and  rape,"  etc., 
"  offenders  frequently  escape  by  reason 
of  the  difficulty  of  the  proof  which  has 
been  required  of  the  completion  of 
those  several  crimes  "  "  it  shall  not  be 
necessary  in  any  of  those  cases  to 
prove  the  actual  emission  of  seed  in 
order  to  constitute  a  carnal  knowl- 
edge, but  the  carnal  knowledge  shall 
be  deemed  complete  upon  proof  of 
penetration  only." 

Since  this  enactment  it  has  been 
held  that  the  crime  is  complete  if 
the  jury  is  satisfied  that  penetration 
took  place.  Rex  v.  Reekspear,  i  M. 
C.  C.  342. 

See  also  Rex  v.  Cojins,  6  Car.  &  P. 
351;  25  E.  C.L.  434. 
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rv.  Indictment. — The  ordinary  common-law  form  of  indict- 
ment, approved  by  writers  and  precedents,  for  this  offense,  is 
good,^ 

It  has  been  held,  recently,  that  the  words,  "had  a  venereal  af- 
fair,*' are  not  essential  in  an  indictment  charging  the  crime  against 
nature;  and  that  these  words  may  be  supplied  by  an  allegation 
of  carnal  knowledge  *  It  has  been  ruled  that  the  carnaliter 
cognovit  is  unnecessary.* 


In  this  case,  the  prisoner,  being 
interrupted  by  a  witness  calling  to 
him,  withdrew  himself  from  the  ani- 
mal, he  being  then  in  a  state  of  erec- 
tion. Parke,  J.,  said:  "In  the  former 
state  of  the  law,  the  prisoner  would 
have  been  entitled  to  an  acquittal ;  but 
as  the  law  is  now,  if  there  was  pene- 
tration, the  capital  offense  is  com- 
pleted, although  there  has  been  no 
emission." 

See  also  2  Bish.  Cr.  Law  (7th  ed.), 
§  1 194.  The  present  English  statute 
is  the  24  &  35  Vict.,  ch.  100,  §  63. 

In  the  United  States  it  lias  been 
held  that  emission  need  not  be  pj-oved. 
Com.  V.  Thomas,  1  Va.  Cas.  307. 
See  2  Bish.  Cr.  Law,  (7th  ed.),  ^  1131. 

1.  State  V,  Chaudonette  (Mont. 
1890),  25  Pac.  Rep.  438. 

it  was  necessary  that  the  indict- 
ment should  charge,  contra  naturce 
ordinem  rem  habuit  veneream,  et  car- 
naliter cognovit.  But  Foster,  J., 
thought  it  necessary  to  charge  also, 
peccatumque  illud  sodomiticum  auglici 
dictum  buggery,  adtunc  et  ibidem  ne- 
quiter  felonicey  diabolic^^  ac  contra  na' 
turam^  commisit  et  perpetravit^  since 
the  statute  used  the  term  "  buggery." 
I  Burns'  Justice  (23d  ed.)  392 ;  i  Rus- 
sell on  Crimes  (6th  Am.  ed.)  699;  i 
East's  P.  C.  480,  citing  Foster  424,  as 
referring  to  Co.  Ent.  351b,  as  a  prece- 
dent settled  by  great  advice. 

In  Reg.  V.  Rowed,  3  Q^  B.  180,  the 
indictment  charged  that  the  defendants 
**ina  certain  open  and  public  place, 
called  Kensington  Gardens,"  *'  unlaw- 
fully and  wickedly  did  meet  together 
for  the  purpose  and  with  the  intent  of 
committing  and  perpetrating  with 
each  other,  openly,  lewdly,  and  inde- 
cently, in  the  said  public  place,  divers 
nasty,  wicked,  filthy,  lewd,  beastly,  un- 
natural, and  sodomitical  practices;  and 
then  and  there  unlawfully,  wickedly, 
openly,  lewdly,  and  indecently  did 
commit  and  perpetrate  with  each 
other"  "divers  such  practices  as 
aforesaid,"  etc.     This  indictment  was 


held  bad,  as  not  specifying  any  offense 
with  the  requisite  certainty. 

2.  Or  even  by  an  equivalent  allega- 
tion. Lambertson  v.  People,  5  Park. 
Cr.  Rep.  (N.  Y.)200. 

8.  On  the  ground  that  the  crime  of 
sodomy  is  too  well  known  to  be  misun- 
derstood, and  too  disgusting  to  be  de- 
fined, further  than  by  merely  naming  it 
Davis    V.    State,    3  Har.  &  J.   (Md.) 

IiKUctmenti  Held  Suflleleiit. — In  Cross 
V.  State,  17  Tex.  App.  476,  the  indict- 
ment alleged  that  the  defendant  "  did 
then  and  there  unlawfully  and  willfullj 
commit  with  a  mare,  the  same  being  a 
beast,  the  abominable  and  detestable 
crime  against  nature  by  then  and  there 
having  carnal  connection  with  said 
beast,  and  did  then  and  there  commit 
the  crime  of  sodomy  with  said  beast.'' 
Held  sufficiently  to  charee  the  offense. 

In  Reg.  V.  Allen,  i  C.  &  K.  495, 
where  the  indictment  described  the  ani- 
mal as  a  certain  animal  called  a  bitch, 
it  was  held  that,  though  the  females  of 
foxes  and  of  some  other  animals,  as  well 
as  of  dogs,  are  called  bitches,  yet  this  was 
sufficiently  certain. 

In  People  v.  Williams,  59  Cal.  397, 
it  was  charged  that  the  defendant  "did 
willfully  and  unlawfully  and  feloniously 
make  an  assault  upon  Harry  George 
with  intent  to  commit  in  and  upon  the 
person  of  the  said  Harry  George,  the 
infamous  crime  against  nature,  con- 
trary to  the  form,  force,  and  effect  of 
the  statute,"  etc.,  and  this  was  held 
good. 

Included  Offense. — An  indictment  for 
sodon^  will  support  a  conviction  for 
the  oflfense  of  attempting  to  commit 
sodomy.     State  z\  Frank,  103  Mo.  12a 

Lapse  of  Time. — In  Reg.  v.  Robins,  1 
Cox  C.  C.  114,  the  prisoner  was  in- 
dicted for  bestiality  alleged  to  have 
been  committed  nearly  two  years  be- 
fore. 

Alderson,  B.,  said  :/"I  ought  not  to 
allow  this  case  to  go  further.  It  is 
monstrous  to  put  a  man  on  his  trial 
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V.  EviDSHCE — 1.  In  General. — The  nature  of  the  evidence  re- 
quired as  to  the  commission  of  this  offense  is  the  same  as  in 
rape.*  As  in  rape,  the  evidence  should  be  unequivocal  and 
should  leave  no  doubt  of  the  guilt  of  the  accused.*  Pene- 
tration must  be  proved ;'  but  it  is  not  necessary  to  prove 
emission.* 

2.  Testimony  of  Accomplice. — The  evidence  of  the  prosecuting 
witness,  if  an  accomplice  in  the  act,  is  not  alone  sufficient  to 
convict,  but  must  be  corroborated.^ 


after  such  a  lapse  of  time.  How  can 
he  account  for  his  conduct  so  far 
back?  If  you  accuse  a  man  of  a  crime 
the  next  day,  he  may  be  enabled  to 
bring  forward  his  servants  and  family 
to  say  where  he  was  and  what  he  was 
about  at  the  time ;  but  if  the  charge 
be  not  preferred  for  a  year  or  more, 
how  can  he  clear  himself?  No  man's 
life  would  be  safe  if  such  a  prosecu- 
tion were  permitted.  It  would  be  very 
unjust  to  put  him  on  his  trial." 

1.  I  East's  P.  C.  480;  I  Russ.-  on 
Crimes  (6th  Am.  ed.)  699. 

2.  I  Burns' Justice  (23d  ed.)  393;  4 
Bl.  Com.  215;  I  Russ.  on  Crimes  (6th 
Am.  ed.)  699. 

Lord  Hale,  speaking  of  rape,  says : 
"It  must  be  remembered  that  it  is  an 
accusation  easily  to  be  made  and  hard 
to  be  proved,  and  harder  to  be  defend- 
ed by  the  party  accused,  though  never 
so  innocent."  i  Hale's  P.  C.  635. 

This  is  equally  true  of  sodomy,  and 
therefore  even  greater  caution  should 
be  used  upon  the  trial  of  an  indictment 
for  this  offense,  which  is  even  more 
heinous. 

3.  And  in  Collins  v.  State,  73  Ga. 
76,  it  was  held  that  circumstantial  evi- 
dence of  penetration  will  authorize  a 
conviction,  the  testimony  of  one  who 
actually  saw  the  act  not  being  neces- 
sary. 

4.  See  sufruy  this  title,  Carnal 
Knowledge, 

Certain  of  the  States  of  the  Union 
have  statutes  providing  that  it  shall 
not  be  necessarj'  to  prove*  emission  of 
seed  in  order  to  convict  of  sodomy. 
See  Illinois  Crim.  Code,  ch.  38,  §  48; 
Act  of  March  31,  i860 — Pennsylxmnia 
— B rightly 's  Purdon  (19th  ed.)  342. 

But  it  is  said  that  in  Michigan^  the 
statute  of  1841,  providing  that  the 
offense  will  be  complete  on  proof  of 
penetration  only,  not  having  been  re- 
enacted  it  may  be  necessary  to  prove 
also  emission.  Tiffany's  Cr.  Law  (4th 
ed.),  916,  note  2. 


5.  Wharton's  Cr.  Law  (8th  ed.) 
§580. 

Where  a  man  committed  the  ofTense 
against  nature  with  his  wife,  it  was 
held  that  if  it  appeared  that  the  wife 
consented,  the  prisoner  must  be  ac- 
quitted, the  evidence  ofthe  wife  not 
being  corroborated.  Patteson,  J., 
said :  "Although  consent  or  non-con- 
sent it  is  not  material  to  the  ofiFense, 
yet,  as  the  wife,  if  she  consented  would 
bean  accomplice,  she  would  require 
confirmation  ;  and  so  it  would  be  with 
a  party  consenting  to  an  offense  of  this 
kind  whether  man  or  woman."  Rex 
V.  Tellyman,  8  Car.  &  P.  604. 

See  also  Medis  v.  State,  27  Tex. 
App.  194.  In  this*  case  it  was  laid 
down  that  in  sodomy,  as  in  rape,  if  the 
evidence  tends  to  show  the  consent  of 
the  prosecuting  witness  to  the  criminal 
act  there  must  be  corroborative  evi- 
dence to  warrant  conviction.  -It  was 
held  that  the  trial  court  erred  in  fail- 
ing to  instruct  the  jury  that  if  they 
found  that  the  'alleged  injured  party 
was  consenting  then  they  must  find 
that  his  evidence  was  corroborated. 

One  Acting  Under  Coercion. — In 
People  V,  Miller,  66  Cal.  468,  the  de- 
fendant was  convicted  of  the  infamous 
crime  against  nature.  It  was  con- 
tended that  the  complaining  witness, 
a  boy  thirteen  years  old,  was  an  ac- 
complice whose  testimony  required 
corroboration,  and  that,  as  he  was  not 
corroborated,  the  conviction  w^as  erro- 
neous. But  the  uncontradicted  testi- 
mony of  the  boy  showed  that  he  acted 
under  the  threats  and  coercion  of  the 
defendant  and  it  was  held  that  he  was 
therefore  not  an  accomplice. 

Evidence  Sofflclent  to  Corroborate. — 

Com.  xy.  Snow,  11 1  Mass.  411,  was 
the  case  of  an  indictment  for  sodomy 
committed  with  one  S,  who  testified 
that  defendant  committed  the  crime  in 
the  latter's  rooms,  at  a  certain  time; 
that  while  in  the  act,  S  heard  a  rapping 
at  the  outer  door:  that  defendant  went 
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VI.  Libel  and  Slander. — The  question  of  the  effect  of  a  charge 
of  sodomy  under  the  law  of  libel  and  slander  has  been  before  the 
courts.  The  charge  has  been  held  actionable,  per  se^  even  where 
sodomy  is  not  indictable.^  But  this  doctrine  does  not  seem  to 
be  supported  by  the  weight  of  authority.* 


to  the  door  and  let  some  one  in;  that 
defendant  and  M  came  up  stairs,  and 
M  went  farther  up,  while  defendant  re- 
turned to  his  rooms.  M  testified  that 
she  came  at  the  time  mentioned  to  the 
outer  door  and  found  it  locked,  contrary 
to  custom;  that,  after  she  had  tried  the 
door,  defendant  came  down  stairs  and 
let  her  in,  telling  her  that  he  locked  the 
door  because  he  was  **having  a  nap;  " 
that  defendant  returned  to  his  room 
and  she  went  up  to  her  rooms.  B,  a 
physician,  testified  that  he  had  pre- 
scribed for  S  for  having  taken  poison, 
and  that,  after  his  return  from  visiting 
S,  defendant  came  to  him  and  asked  if 
S  would  die,  and  if  he  had  said  why  he 
had  taken  the  poison.  Heldy  sufficient 
corroboration  to  warrant  a  verdict 
against  defendant,  even  if  S  were  to  be 
regarded  as  particeps  critninis. 

In  Territory  v.  Mahaffey.  3  Mont. 
112;  2  Cr.  Law.  Mag.  278,  M  was  in- 
dicted fpr  sodomy  with  A,  who  testified 
that  M  had  committed  the  offense  with 
him  on  a  certain  date  and  also  at  other 
times  before  that  date.  The  officer 
who  arrested  M  testified  that  M,  when 
arrested,  said  it  would  be  one  of  the 
most  interesting  cases  ever  tried,  for  A 
was  a  boy  prostitute.  A  brother  testi- 
fied that  M  came  to  his  house  and 
requested  that  A  go  to  the  place  where 
the  offense  was  alleged  to  have  been 
committed  to  receive  some  money  that 
M  owed  him;  that  A  went  and  did  not 
return  till  next  day.  The  clerk  of 
a  hotel  testified  that  M  and  A  went  to 
bed  in  a  room  in  the  hotel.  Held^  that 
A  was  an  accomplice,  and  that  his  tes- 
timony was  corroborated  by  evidence 
which  tended  to  connect  M  with  the 
offense. 

ETidence  Held  Competent.— On  an 
indictment  for  sodomy,  evidence  was 
admitted  to  the-  effect  that  defendant 
attempted,  after  the  commission  of  the 
alleged  offense,  to  commit  a  like 
offense  with  the  witness,  and  said  to 
him  that  he  had  ^  done  it  with  other 
boys."  The  judge  charged  that  if, 
either  from  the  language  itself,  or 
from  proved  facts  taken  with  the  lan- 
guage the  jury  should  think  that 
defendant     intended    to    include    the 


prosecuting  witness,  the  declaration 
was  in  the  nature  of  a  confession  and 
was  competent,  otherwise,  not,  and 
this  was  held  correct.  Com.  v.  Snow, 
III  Mass.  411. 

ETidence  Not  AdmlBSible. — Since,  oo 
the  trial  of  an  indie tmen^,  evidence 
may  not  be  admitted  to  show  that  the 
accused  has  a  general  disp>osition  to 
commit  the  same  kind  of  offense  as 
that  charged,  therefore  an  admission 
by  the  prisoner,  in  a  prosecution  for 
an  infamous  crime,  that  he  had  com- 
mitted a  similar  offense  at  another 
time  and  with  another  person,  and 
that  his  natural  inclination  was  toward 
such  practices,  ought  not  to  be  re- 
ceived in  evidience.  Rex  v.  Cole,  i 
Russ.  on  Crimes  (6th  Am.  ed.)  700. 

In  State  t'.  Gruso,  28  La.  Ann.  952, 
it  was  held  that  the  fact  that  the 
party  injured  made  complaint  im- 
mediately or  soon  after  the  time  of 
the  injury  might  be  proven;  but  that 
particulars  or  circumstances  narrated 
were  hearsay  and  not  admissible 
except  to  corroborate  the  testimony  of 
the  party  when  impeached. 

1.  In  Estes  zk  Carter^  10  Iowa  400, 
it  was  held  that,  sodomy  being  no 
crime  under  the  laws  of  lotva.  words 
charging  a  person  with  sodomy  were 
not  actionable  without  showing  special 
damage.  But  In  Cleveland  r.  Det- 
weiler,  18  Iowa  299,  the  contrary  was 
held,  the  court  by  Dillon,  J.,  saying 
that  the  charge  involved  **unchastit3'  of 
the  highest,  grossest,  and  most  flagrant 
character."  and  that  "an  ordinary  accu- 
sation of  unchastity  is  mild  and  gentle  as 
compared  with  the  one  for  which  thfa 
action  is  brought.*' 

So  in  Haynes  v.  Ritche>*,  30  Iowa 
76;  6  Am.  Rep.  64.2,  and  the  court  by 
Miller,  J.,  said:  **We  have  no  hesitation 
in  holding  that  to  charge  a  woman 
with  bestiality  is  to  impute  to  her  a 
debasement  and  depravity  of  thought 
and  sentiment  not  involved  In  any 
other  possible  accusation,  and  is  an  im'- 
putation  of  unchastity  of  the  gravest 
and  grossest  character  and  actionable 
per  se^ 

2.  In  Reg.  V.  Hickman,  i  M.  C.  C. 
34,  it  was  held  that  a  letter  threatening 
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Vn.  SODOXT  Osouin)  FOR  DivORCE.-1-Sodomy  or  an  unsuccessful 
attempt  to  commit  sodomy,  was  by  the  common  law  a  ground  of 
separation  between  husband  and  wife.^  Under  the  present 
English  statute,^  the  commission  of  the  offense  by  the  husband 
affords  a  cause  for  a  divorce  ^^  vinculo.  In  at  least  one  State,' 
"  the  commission  of  the  crime  against  nature,  either  with  rnan- 
kind  or  beast,  either  before  or  after  marriage,"  is  a  cause  of 
divorce. 

VIU.  Attempts.  —  An  attempt  to  commit  sodomy  was 
indictable  at  common  law.*  By  statute  in  England^  and 
in  some  of  the  States,®  the  attempt  is  declared  to  be  a  misde- 
meanor. 


to  charge  the  prosecutor  with  having 
made  overtures  to  commit  sodomy  does 
not  threaten  to  charge  a  crime  which 
can  be  regarded  as  infamous  under  4 
Geo.  IV,  ch-  54,^3. 

Coburn  v.  Harwood,  Minor  (Ala.) 
93;  12  Am.  Dec.  37,  held  that  sodomy 
not  being  indictable  at  common  law  or 
by  a  statute  of  the  State,  words  charg- 
ing a  commission  of  the  offense  are  not 
actionable  fer  se.  So,  also,  in  Davis 
V.  Brown,  27  Ohio  St.  326;  Mel- 
vin  V.  Weiant,  36  Ala.  184,  followed 
the  case  of  Davis  vi  Brown,  27  Ohio 
St.  326,  and  the  court  by  Boynton,  J., 
said:  "  Some  members  of  the  court,  in 
view  of  the  heinous  character  of  the 
charge,  and  of  its  direct  and  certain  tend- 
ency to  degrade  and  exclude  from  de- 
cent society  the  person  against  whom 
the  said  charge  is  made,  would  have  in- 
clined to  regard  the  injury  as  one  which 
the  law,  now  existing,  is  adequate  to 
redress,  while  the  remaining  members 
are  of  the  opinion  that  Davis  v. 
Brown,  27  Ohio  St.  326,  was  correctly 
decided." 

By  the  act  of  Apr.  1 2,  1889,  sodomy 
has  since,  however,  been  made  a  crime 
in  Ohio, 

OtlMT  Gaiea. — In  Woolcott  v,  Good- 
rich, 5  Cow.  (N.  Y.)  714,  the  slander- 
ous words  alleged  were:  **  He  has  been 
with  a  sow."  It  was  held  that  the  ac- 
tion would  lie.  See  Goodrich  v,  Wool- 
cott, 3  Cow.  (N.  Y.)  231. 

In  Ausman  v.  Veal,  10  Ind.  355;  71 
Am.  Dec.  331,  the  plaintiff  alleged  that 
the  defendant  had  used  words  charging 
Mary  Ausman  with  having  had  sexual 
connection  with  a  dog,  and  that  she 
had  "  had  pups."  Heidi  that  the  action 
would  lie. 

See  also  Woolnoth  v.  Meadows,  % 
East  463:  Coleman  v.  Godwin,  2  B.  & 
C.  285,  n. 
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1.  Mogg  V,  Mogg,  2  Add.  Ecc.  292;  2 
Eng.  Ecc.  R.  311. 

See  also  Bromley  v.  Bromley,  2 
Add.  Ecc.  152,  n.;  2  Eng.  Ecc.  R. 
260,  n. 

2.  20  &  21  Vict.,  ch.  85,  §  27,  cited  in 
2  Wait's  Actions  and  Defenses  566. 

8.  Alabama.— See  Rev.  Code  of  Ala- 
bama^ 1867,  §  2351,4  a;  2  Wait's  Ac- 
,  tions  and  Defenses  566;  i  Bish.  Mar. 
&  Div.  (5th  ed.),  §  191  a.,  n. 

4.  See  Reg.  v.  Rowed,  3  Q^  B.  180; 
Rex  V.  Hickman,  i  M.  C.  C.  34;  Anony- 
mous, i  B..&  Ad.  382;  Reg.  v.  Middle- 
ditch,  I  Den.  C.  C.  92 ;  Reg.  v.  Lock, 
12  Cox,  C.  C.  244;  1  Wharton's  Cr. 
Law  (8th  ed.),  §  5^;  2  Bish.  Cr.  Law 
(7th  ed.),  fj  1 195.  See  also  Assault, 
vol.  I,  p.  778;  Attempt,  vol.  i,  p. 
936. 

6.  24  &  25  Vict,  ch.  100,  §  62. 

6.  In  FeimsylTania,  by  act  March 
31,  i860,  an  attempt  or  solicitation  to 
commit  sodomy  is  declared  to  be  a 
misdemeanor.  Brightly's  P  u  r  d  o  n 
(loth  ed.)  324. 

In  State  v,  Frank,  103  Mo.  120,  it 
was  declared  that  an  attempt  to  com- 
mit the  offense  of  sodomy  is  a  crime 
in  itself  and  punishable  as  such  under 
Missouri  Rev.  Stat,  1879. 

In  Mieliigan,  by  act  of  May  17,  1889, 
it  is  provided  that  "every  person 
above  the  age  of  sixteen  years  who 
shall  entice,  allure,  or  persuade  any 
male  person  under  the  age  of  fourteen 
years  into  any  room,  office,  or  to  any 
other  secret  place,  to  take,  or  for  the 
purpose  of  taking  any  immoral,  im- 
modest or  indecent  liberties,  or 
who  shall  take  or  attempt  to  take 
such  liberties  with  such  person  at 
any  place  shall  be  deemed  guilty  of  a 
felony." 
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SOIL— SOLELY. 


IMaitln. 


WIL— {Compare  Land,  vol.  12,  p.  655  ;  Real  Property,  vol. 
19,  p.  1028). — See  note  i. 

SOJOnBNMElfT— ^See  also  Reside— Residence).— Sojourn- 
ment is  derived  from  the  French  substantive  sejouty  or  the 
French  verb  sejourner^  which  means  a  temporary  residence  or 
dwelling  for  a  short  time.  The  literal  meaning  of  the  word  is  a 
dwelling  in  a  place  for  a  day  only ;  and  by  an  extended  and 
somewhat  figurative  mode  of  €;xpression  it  is  used  to  signify  a 
dwelling  in  a  place  for  a  short  time,  without  ascertaining  the 
precise  length  of  time.* 

SOLAS.— See  Time. 

SOLD — {Compare  SALES;  SELL,  and  references  under  those 
titles). — See  note  3. 

80LDIEB. — See  Field,  vol.  7,  p.  958;  Military  Law,  vol.  15, 
p.  390;  Nuncupative  Wills,  vol.  16,  p.  ion  ;  Pensions,  vol. 
18,  p.  283;  War. 

.    SOLD  VOTE. — See  Brokers,  vol.  2,  p.  591 ;  Stock  Exchange, 

SOLE. — Alone  ;  single ;  separate ;  individual.  Thus,  an  unmar- 
ried woiftan  is  called  a  feme  sole.^ 

SOLELY.— See  note  5. 


1.  "Soil"  frequently  means  the  sur- 
face of  the  land  only,  and  does  not  in- 
clude minerals.  Putty  v.  Solby,  26 
Beav.  606;  Wakefield  v.  Buccleugh, 
L.  R.,'4  Eq.  613;  reversed  L.  R.,  4  H. 
L.  377,  but  upon  another  ground.  But 
in  the  absence  of  a  context  the  term 
would  mean  to  the  center  of  the  earth. 

'  See  cases  supra.  See,  however,  Mickle- 
wait  XK  Winter,  6  Exch.  644. 

2.  Baptiste  v,  De  Volunburn,  5  Har. 
&J.  (Md.)88. 

Sojoumlng. — "The  term  *6ojourning' 
means  something  more  than  *  travel- 
ling,* and  applies  to  a  temporary  as 
contradistinguished  from  a  permanent 
residence."  Henry  v.  Ball,  i  Wheat. 
(U.  S.)  s. 

Sojonnier. — The  Pennsylvania  act 
of  1881,  in  relation  to  physicians,  re- 
quires a  physician  to  register  in  any 
county  in  which  he  "sojourns"  for  the 
purpose  of  practicing  medicine.  In 
Edge  V.  Com.  (Pa.  1887),  9  Atl.  Rep. 
471,  it  was  held  that  a  physician,  who 
resided  and  practiced  medicine  in  one 
county  and  had  an  office  and  practiced 
in  another,  was  a  "sojourner"  in  the 
latter  county,  within  the  statute. 

S.  In  general  "sold"  imports  an  ab- 
solute and  complete  transfer  of  the 
ownership  from  vendor  to  vendee. 
Tyler  v.  Barrows,  6  Robt.  (N.  Y.)  104. 


But,  if  it  can  be  gathered  that  the 
intention  of  the  parties  was  only  to 
make  an  executory  contract  of  sale, 
effect  will  be  given  to  such  intention. 
See  Sales;  Anderson  t\  Read,  106 
(N.  Y.)  333;  Blackwood  v.  Cutting 
Packing  Co.,  76  Cal.  212;  9  Am.  St 
Rep.  199;  Bradish  v,  Yocum,  130  111. 
386. 

The  words  "I  have  sold*'  in  a  con- 
veyance, import  a  valuable  considera- 
tion. Reaves  v^  Oreknob  Copper  Co, 
74  N.  Car.  593. 

fikdd  or  Conyeyed. — See  Convey,  vol. 
4,  p.  131 ;  in  insurance  policies,  see 
Fire  Insurance,  vol.  7,  p.  1028. 

Actually  Sold. — See  Actual»  voL  i, 
p.  186. 

4.  The  word  "sole*'  in  a  will  has  not 
a  fixed  technical  meaning,  throwing  on 
the  person  who  contests  the  meaning 
the  necessity  of  showing,  by  implica- 
tion, that  it  is  not  used  in  the  partic- 
ular instrument  in  its  strict  technical 
sense.  Massey  r.  Rowen,  L.  R.,  4  H. 
L.  288. 

Sole  Corporation.  —  See  Corpora- 
tions, vol.  4,  p.  187. 

6.  Solely. — A  vehicle  sometimes  used 
for  the  purpose  of  advertising — being 
painted  and  placarded  as  an  advertise- 
ment, or  used  for  carrying  about  a 
band  in  order  to  make  public  announce- 
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SOLEMN  FORM—SOLICITATION  OF  CHASTITY. 

tSOLSmi'OBM. — See  Probate,  vol.  19,  p.  180. 

SOLEMVIZE — (See  also  Marriage,  vol.  14,  p.  614).— To  sol- 
emnize  a  marriage  means  nothing  more  than  to  be  present  at  a 
marriage  contract,  in  order  that  it  may  have  due  publication 
before  a  third  person  or  persons,  for  the  sake  of  notoriety  and 
the  certainty  of  its  being  made.^ 

SOLEMVLT.— See  note  2. 

SOLElor  OATH.— See  Indictment,  vol.  10,  p.  546. 

SOLICIT;  SOLICITATION— (See  also  Solicitation  of  Chas- 
tity).— To  "  solicit "  is  defined  to  be  to  importune,  to  entreat,  to 
implore,  to  ask,  to  attempt,  to  try  to  obtain.'  A  solicitation  to 
commit  a  crime  is  a  distinct  offense.* 

SOLICITATION  OF  CHASTITY— (See  also  Seduction).— Vol. 
21,  p.  682. 

I.  DErariTlON. — Solicitation  of  chastity  is  the  asking  or  urging 
a  woman  to  surrender  her  chastity.^  In  England^  by  the  com- 
mon law,  this  was  not  an  indictable  offense,  but  punishable  in 
the  spiritual  courts.®  In  the  State  of  Connecticut,  where  adul- 
tery is  a  felony,  it  would  seem  that  solicitation  to  commit 
adultery  may  be  indictable  as  an  attempt  \^  but  it  has  been  held 
otherwise  in  Pennsylvania,  where  the  solicitation  constitutes  a 

ment — is    not   used    "solely"    in    the  and  solemnized'  within  the  meaning  of 

course  of  trade  so  as  to  give  exemption  our  statute  authorizing  divorce." 

from  toll,  within  an  exception  to  an  2.  S^aenmly. — Where  a  thing — e.  g,^ 

£nglisk  statute  levying  tolls  upon  ve-  an  oath — has  to  be  done  '^solemnly/' 

hicTes.  Speak  v.  Powell,  L.  R.,  9  Exch.  that  "does  not  merely  mean  religious- 

35.  ly,  but  means  with  all  due  solemnities." 

1.  Pearson  v,  Howey,  11    N.   J.   L.  Attorney- Gen*l  v.  Bradlaugh,  L.  R., 

19.  14  CU  B.  Div.  667. 

A  marriage  is  solemnized  when,  in  8.  Reg.  v.  Most,  44  L.-T.  N.  S.  823. 

the  presence  of  a  judicial  officer,  priest.  In  that  case  there  was  a  conviction 

or  minister,  the  parties  declare  that  under  a  statute  making  it  criminal  to 

they  take  each  other  as  husband  and  "solicit,  encourage,  or  persuade,"  etc., 

-wife ;  and  the  officer  or  minister  who  any  person  to  murder  any  other  p^r- 

witnesses  this   ceremony    is    said    to  son.    The  solicitation  was   by   news- 

^'solemnize"  the  marriage.     Sharon  v.  paper  publication. 

Sharon,  75  Cal.  i.  4.  See  Crimin/tl  Law,  vol.  4,  p.  641. 

In  Bowman  v.  Bowman,  34  111.  App.  6.  Blacks*  L.  Diet. 

170,'  it  was  contended  that  a  common-  The     inviting    another    to    commit 

law  marriage  was  not  such  a  marriage  fornication  or  adultery.  Bou^.  L.  Diet, 

as  the  legislature  had  authorized  the  (15th  ed.)  647. 

courts  to  dissolve  by  divorce,  such  a  6.  Reg.  v,  Pierson,   Salk.  382. 

marriage  not  being  one  "contracted  See   also   Lockey   v.  Dangerfield,  2 

and  solemnized"  within  the  meaning  t^tra.  iioo;  Riguadv.  Gallisard,  7  Mod. 

of  the  statute  on  divorce.     It  was  held  78;  2  Raym.  809. 

that  "the  word  'solemnized,*  as  used  7.  State  v.  Avery,  7  Conn.  270.     In 

in  our  statute,  is  not  to  be  construed  this  case  the  defendant  had  written  a 

as  meaning  only  a  ceremonial  solemni-  letter    inviting  a  married    woman    to 

zation,  whether   religious  or  official,  make  an  assignation  to  meet  the  defend - 

but  that  for  the  purpose  of  divorce  a  ant    for    the    purpose    of   committing 

marriage  may  be  self-solemnized  by  adultery.  The  court  by  Peters.  J.,  said  : 

the  parties  to  it,  and  a  contract  be-  "The  offense  is  of  the   most    serious 

tween  them  which  constitutes  them  kind,    no  less  than   that  for  his  own 

man  and  wife  is  a  marriage  'contracted  wicked  gratification  he    solicited    and 
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Btflaition. 


SOME—SOON. 


DiAaita. 


SOME. — A  part  or  portion.    See  note  i. 

SOlOrAMBULISM.— Sleep-walking.  It  is  said  that  t]ie  legal 
consequences  of  somnambulism  should  be  the  same  as  those  of 
insanity.* 

SOU— (See  also  Child,  vol.  3,  p.  229;  Issue,  vol.  11,  p.  868: 
Wills). — An  immediate  male  descendant.  The  terms  "son/* 
"  children,**  etc.,  are  ordinarily  words  of  purchase.* 

SOlf  ASSAULT  DEMESNE,  PLEA  OF— (See  also  TRESPASS).— 
His  own  assault.  A  plea  which  occurs  in  the  actions  of  tres- 
pass and  trespass  on  the  case,  by  which  the  defendant  alleges 
that  it  was  the  plaintiff's  own  original  assault  that  occasioned  the 
trespass  for  which  he  has  brought  the  action,  and  that  what  the 
defendant  did  was  merely  in  his  own  defense. 

SOON. — In  a  short  time.     See  note  4. 


Scayeney  of  Bank. — A  bank  is  solvent, 
within  the  meaning  of  the  constitu- 
tion and  statutes  of  Missouri^  when  it 
possesses  sufficient  assets  to  pay, 
within  a  reasonable  time,  all  its  liabil- 
ities through  its  own  agencies.  Dodge 
V.  Mas  tin,  17  Fed.  Rep.  660. 

Instruction  almost  identical  with 
this  was  held  not  to  be  erroneous 
in  lo-wa.  State  v.  Cadwell,  79  Iowa  432. 

It  will  be  observed  that  this  defini- 
tion falls  between  the  two  given  in  the 
text,  viz.,  that  solvency  is  the  suffi- 
ciency of  one's  entire  property  and 
assets  to  pay  all  his  debts,  and  that  soU 
vency  is  one's  ability  to  pay  his  debts 
in  the  ordinary  course  of  business. 
But  in  both  cases  it  was  said  that  or- 
dinarily **  solvency,"  when  applied  to  a 
bank,  had  the  latter  meaning. 

1.  '*  Some "  has  been  held  equiva- 
lent to  "  any.**  McClellan  v,  McClel- 
lan,  65  Me.  506;  Cooper  v.  Hubbuck, 
12  C.  B.  N.  S.  456;  104  E.  C.  L.  456. 

2.  Bouv.  L.  Diet.;  see  also  Homi- 
cide, vol.  9,  p.  596;  Insanity,  vol.  11, 
p.  105. 

Whether  this  condition  is  anything 
more  than  a  co-operation  of  the  vol- 
untary muscles  with  the  thoughts 
which  occupy  the  mind  during  sleep, 
is  not  settled  by  physiologists.  Not 
only  is  locomotion  enjoyed,  as  the  ety- 
mology of  the  term  signifies,  but  the 
voluntary  muscles  are  capable  of  exe- 
cuting motions  of  the  most  delicate 
kind.  There  is  a  form  of  this  affec- 
tion called  ecstasis^  or  "  cataleptic 
somnambulism,**  from  its  being  con- 
joined with  a  kind  of  catalepsy,  in 
which  the  walking  and  other  active 
employments  are  replaced  by  what 
appears  to  be  a  deep,  quiet  sleep,  the 
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patient  conversing  with  fluency  and 
spirit,  and  exercising  the  mental  fac- 
ulties with  activity  and  acuteness. 
Somnambulism  may  incapacitate  a 
person  from  the  performance  of  his 
duties,  and  so  impair  the  validity  of 
his  contracts.  By  rendering  him 
troublesome,  mischievous  and  dan- 
gerous, it  furnishes  good  grounds  for 
annulling  contracts  of  service,  whether 
it  existed  previously  and  was  con- 
cealed, or  had  made  its  appearance 
later.  Whether  it  should  be  consid- 
ered a  sufficient  defense  of  breach  of 
promise  of  marriage,  is  a  question 
which  hardly  admits  of  an  answer. 
Hoffbauer  suggests  as  a  reason  for  not 
regarding  the  criminal  actions  of  the 
somnambulist  with  indulgence,  that 
they  have  originated,  if  not  In  premed- 
itation, at  least  in  the  deep  and  delib- 
erate attention  which  the  mipd  has 
given  to  the  subject  when  awake.  Fo- 
dere,  by  a  similar  logic,  holds  that  the 
acts  of  a  somnambulist  are  more  inde- 
pendent than  others;  being  the  free 
and  unconstrained  expression  of  wak- 
ing thoughts  and  designs,  and  there- 
fore not  excusable.  He  seems  to  have 
forgotten,  observes  Dr.  Ray  (Med.  Jur. 
Ins.)  that  by  no  human  laws  are  men 
responsible  for  their  secret  thoughts, 
but  only  for  their  words  and  acts. 
Rap.  &  Law.  L.  Diet,  citing  Whart. 
L.  Diet. 

S.  Child,  vol.  3,  p.  232 ;  Shelley^s 
Case  (Rule  in). 

Sou  and  Danglittn. — The  words 
"sons  and  daughters,'*  in  a  will,  may  in- 
clude grandchildren.  Archer  v.  Smith, 
2  Desaus.  (S.  Car.)  123,  n.  See  a*so 
Child,  vol.  3,  p.  232. 

4.  En   Sanford  v.   Shepard,   14  Kan. 


Seflaitlon. 


SOUND. 


Definition. 


SOTTM)— (See  also  Horses,  vol.  9,  p.  761;  Warranty). — 
"  Sound,  when  used  with  reference  to  wood  or  vegetables,  or 
other  inanimate  substances,  means  free  of  decay  or  rottenness. 
When  it  is  used  in  reference  to  animals,  and  applied  to  the  mind, 
it  means  that  neither  from  nature  nor  disease,  nor  other  causes,  is 
the  mind  incapable  of  performing  its  ordinary  functions.  When 
applied  to  the  organs  of  seeing,  hearing,  smelling,  etc.,  it  means 
that  the  organ  has  not,  either  from  nature,  disease,  or  other  cause, 
any  defect  which  makes  it  incapable  or  unfit  to  perform  the  serv- 
ices ordinarily  required  of  it."  * 


232,  the  trial  court  had  instructed,  *Mf 
there  is  no  time  specified  for  the  per- 
formance of  an  act,  or  if  it  is  specified 
that  it  is  to  be  performed  soon,  the  law 
implies  that  it  is  to  be  performed  within 
a  reasonable  time."  It  was  held  that 
there  was  certainly  no  error  in  this  in- 
struction sufficient  to  reverse  the  judg- 
ment. 

Am  Boon  u  PoBiiblo— (See  also  As, 
vol.  I,  p.  777;  Logs  and  Lumber, 
vol.  13,  p.  1025;  Sales). — "To  do  a 
thing  *as  soon  as  possible'  means  to  do 
it  within  a  reasonable  time,  with  an  un- 
dertaking to  do  it  in  the  shortest  prac- 
ticable time.''  Hydraulic  Engineering 
Co.  V,  McHaffie,  L.  R.,  4  Q^  B.  Div. 
673;  29  Moak's  Rep.  105;  Robinson  v. 
Brooks,  40  Fed.  Rep.  525. 

In  Attwood  V.  Emery,  i  C.  B.  N.  S. 
no;  87  E.  C.  L.  108,  a  manufacturer 
agreed  to  deliver  goods  "as  soon  as  pos- 
sible." This  agreement  was  construed 
to  mean  "as  soon  as  the  vendors  could" 
with  reference  to  their  ability  to  fur- 
nish the  articles  ordered  consistently 
with  the  execution  of  prior  orders  in 
hand.  Attwood  v,  Emery,  i  C.  B.  N. 
S.  no;  87  E.  C.  L.  108,  in  Hydraulic 
'Engineering  Co.  v,  McHaffie,  L.  R.,  4 
Q2,  B.  Div.  670;  29  Moak's  Rep.  105. 

In  Pope  V.  Filley,  3  McCrary  (U.  S.) 
190,  reversed^  but  upon  another  ground, 
115  U.  S.  213,  the  vendors  agreed  to 
ship  the  vendee  500  tons  of  iron  "as 
soon  as  possible."  The  court  by  Mc- 
Crary, J.,  said :  "The  meaning  of  that 
clause  of  the  contract  is  that  these  par- 
ties were  to  use  all  reasonable  diligence 
to  ship  as  soon  as  possible.  *The  time 
in  such  a  case  is  of  course  important, 
and  it  was  especially  important,  in  this 
case,  because  the  parties  saw  fit  in 
their  contract  to  say  that  the  iron 
should  be  shipped  as  soon  as  possible ; 
but  if  it  was  shipped  by  the  first  con- 
veyance that  could  be  had,  and  due 
diligence  was  used,  then  that  part  of 
the  contract  has  been  complied  with." 


And  again  :  "This  clause  did  not  make 
it  obligatory  upon  the  plaintiff  to  do 
everything  which  was  possible  as  a 
physical  act,  if  such  act  lay  beyond  what 
shippers  of  iron  might  reasonably  be  ex- 
pected to  do.  So  far  as  the  obligation 
of  this  clause  of  the  contract  is  con- 
cerned, it  is  sufficient  for  the  jury  to 
find  that  the  plaintiff  diligently  made 
every  reasonable  eflfort  in  the  usual 
course  of  commerce  to  effect  the  prompt 
shipment  of  the  iron." 

For  constructions  of  the  phrase  in  fire 
insurance  policies,  see  Fire  Insur- 
ance, vol.  7,  p.  1049. 

At  Soon  u  Conyenlently  May  be. — 
See  Conveniently,  vol.  4,  p.  103. 

At  Boon  as  They  Conyenlently  Can. — 
A  railroad  charter  authorized  a  com- 
pany to  construct  a  road  with  one  or 
more  tracks,  and  to  make  and  erect 
warehouses  and  all  works  and  appen- 
dages, etc.,  "as  soon  as  they  conven-  . 
iently  can."  It  was  held  that  the  ex- 
pression "as  soon  as  they  conveniently 
can"  did  not  compel  the  company  to 
exercise  its  whole  authority  in  the  very 
beginning,  and  when  the  demands  of 
business  were  few.  Philadelphia,  etc., 
R.  Co.  V,   Williams,  54  Pa.  St.  107. 

1.  Pearson,  J.,  in  Bell  v.  Jeffreys,  13 
Ired.(N.Car.)357. 

"I  think  the  word  *sound'  means 
what  it  expresses — namely,  that  the 
animal  is  sound  and  free  from  disease 
at  the  time  he  is  warranted  to  be  sound.** 
Kiddell  v,  Burnard,  9  M.  &  W.  670. 

The  term  "sound"  applies  to  con- 
dition only,  not  to  quality  or  kind,  and 
is  opposed  to  defective,  decaying  or  in- 
jured. An  article  may  be  of  an  in- 
ferior kind  and  still  be  sound.  Haw- 
kins V,  Pemberton,  35  How.  Pr.  (N, 
Y.)  376;  6  Robt.  (N.  Y.)  43.  See  also 
Dickinson  r.  Follett,  i  M.  &  R.  299; 
Budd  V,  Fairmauer,  8  Bing.  48. 

Sound  Order. — See  Intent,  vol.  11, 
p.  370. 

Sound  and  dlaposing  mind  and  mem- 
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SOUND  IN  DAMAGES— SPAN  OF  HORSES. 

SOTJin)  IK  DAMAGES.— An  action  is  said  to  "sound  in  dam- 
ages '*  when  it  is  brought,  not  for  specific  recovery  of  lands,  goods, 
or  sums  of  money  (as  is  the  case  in  real  and  mixed  actions,  or 
the  personal  actions  of  debt  ,and  def inue),  but  for  damages  only, 
as  in  covenant,  trespass,  etc.* 

SOTJiroS— (Vocal).— See  note  2. 

SOVBEEIOH.— See  INTERNATIONAL  Law,  vol.  11,  p.  439; 
States  ;  United  States. 

SPAN. — The  word  "span"  does  not,  even  in  architecture, 
always  mean  a  part  of  a  structure.  It  is  perhaps  oftener  used 
to  denote  the  distance  or  space  between  two  columns.* 

8PAV  OF  H0B8E8.— See  note  4. 


ory ;  sound  mind,  eto.,  are  expressions 
frequently  used  to  describe  the  testa- 
mentary capacity  of  a  testator.  See 
Insanity,  vol  ii,  p.  151;  Testament- 
ary Capacity. 

"Sound  Health,"  in  an  application  for 
insurance,  was  held  to  mean  a  state  of 
health  free  from  any  disease  or  ailment 
that  affects  the  general  soundness  and 
healthfulness  of  the  system  seriously, 
not  a  mere  temporary  indisposition 
which  does  not  tend  to  weaken  or  un- 
dermine the  constitution  of  the  assured. 
Brown  t*.  Metropolitan  L.  Ins.  Co., 
65  Mich,  306.  See  generally  Life  In- 
surance, vol.  13,  p.  632. 

1.  Steph.  PI.  (2d.  Am.  ed)  133. 

An  action  sounding  in  damages, 
within  the  meaning  of  the  Illinois 
statute  relating  to  appeals  and  writs  of 
error  from  or  to  the  appellate  court,  is 
one  where  the  damages  cannot  be  de- 
termined in  dollars  and  cents  by  wit- 
nesses, but  certain  facts  are  proven, 
and  from  those  facts  the  jury  determine 
the  amount  of  damages,  as  in  slander, 
and  the  like.  The  words,  "sounding  in 
damages,"  were  intended  to  include  all 
cases,  whether  the  action  is  ex  contractu 
or  e«  delicto^  when  the  damages  are 
not  susceptible  of  direct  proof.  Brad- 
shaw  V.  Standard  Oil  Co.,  114  111.  172. 

S.  A  claim  of  a  patent  was  as  follows : 
"The  method  of  and  apparatus  for 
transmitting  vocal  or  other  sounds  tele- 
graphically." It  was  held  that  articu- 
late speech  was  certainly  included 
within  the  description  "vocal  or  other 
sounds."  Dolbear  v,  American  Bell 
Telephone  Co.,  126  U.  S.  i. 

3.  Hannibal,  etc.,  R.  Co.  v.  Missouri 
River  Packet  Co.,  125  U.  S.  260.  That 
was  a  suit  against  a  railroad  company 
to   recover  damages    for    injuries    to 


plaintiff's  steamboats  by  defendant'i 
bridge  across  the  Missouri  river.  The 
Act  of  Congress  authorizing  the  build- 
ing of  the  said  bridge  provided  that  the 
spans  should  not  be  less  than  160  feet  in 
length  in  the  clear  on  each  side  of  the 
central  or  pivot  pier  of  the  draw.  The 
line  of  the  bridge  as  built  ran  diago- 
nally across  the  current  of  the  river, 
while  each  several  pier  was  parallel 
with  the  current.  Measured  along  the 
superstructure,  the  distance  from  pier 
to  pier  was  160  feei,  but  measured  at 
right  angles  with  the  current  of  the 
river,  the  distance  was  but  153  feet  It 
was  contended  for  plaintiff  in  error 
that  the  word  "span"  as  used  in  the 
statute,  meant  the  structures  or  parts  of 
the  bridge  which  spanned  the  river  on 
each  side  of  the  pivot  pier.  It  was  held 
in  conformity  with  the  definition  given 
above  that  "span"  as  used  in  the 
statute,  meant  the  open  space  between 
the  piers  measured  at  right  angles  with 
the  current;  the  space  left  open  for 
navigation  purposes,  and  not  the  super- 
structure. 

4.  Span  of  HonM8.>-A  colt  four 
months  old  is  not  exempt  from  execu- 
tion as  forming  with  its  dam  a  **5pan 
of  horses."  Ames  v.  Martin,  6  Wis. 
361 ;  70  Am.  Dec.  468.  The  court,  bv 
Cole.  J.,  said:  "We  should  have  but 
little  difficulty  in  saying  that  the  word 
^horse,'  in  the  statute,  was  intended  to 
include  a  young  colt,  were  it  not  used 
in  connection  with  the  word  'span' 
This  word  seems  to  qualify  and  limit 
the  meaning  of  the  word  *  horse;*  for 
the  ordinary  and  familiar  signification 
of  the  language,  *  a  span  of  horses,'  is 
two  animals  which  may  be  connected 
together,  or  united  for  the  purpose  of 
a  team." 


840 


Synopili. 


SPANISH  LAND  GRANTS, 


In  General. 


SPANISH  LAND  GBANT8. 

378.) 


-(See  also  Public  Lands,  vol.  19,  p. 


I. 


In  General,  841. 

I.   United    States  as   Successor 


of  Spain  ^  841. 
Land     Passing 


as     Public 
Property^  842. 

3.  Mode  of  Making  Concessions 
or  Grants^  842. 

4.  Construction     of     Acts      of 
Congress  ^  842. 

II.  Construction,  843. 

1.  In      General;,      Description; 

Validity,  843. 

2.  Survey,  846. 

III.  Conditions,  847. 

1.  Inhabitancy  and  Cultivation^ 

2.  Survey,  847. 

3.  Express  Conditions,  847. 

4.  Time  Allowed  for  Perform- 
ing Conditions,  847, 

5.  Treaty  as  Affecting  Condi- 
tions  in  Grants^  848. 

IV.  Confirmation;     Jurisdiction    to 

Confirm,  848. 
V.  Grants  in  California,  851. 
\,.  Origin  of  Titles,  851. 

2.  Spanish     Grants — Presump- 
tion as  to,  85 1 . 

3.  Mexican  Grants,  8^1, 

a.  The  Law  A  uthorizing,  85 1 . 

b.  What    Could  be  Granted, 

«53. 

c.  Who  Could  Grant,  854. 

d.  How  Grants  Obtained,S$^. 

e.  Approval,  855. 
/.  Effect,  856. 

g,  yuridical  Possession,  857. 
h.  Specific     Grants;    Grants 
by  Quantity,  857. 

4.  Surveys,  859. 

a.  In    General;  Act  of  185 1, 

859. 

b.  Act  of  i860,  859. 

5.  Effect  of  Conquest,  860. 

6.  Act  of  1851,  861. 

a.  Purpose  of  Act,  861. 

b.  Embraced    Claims    Legal 
and  Equitable,  861. 

c.  Mere  Possessory    Claims 
Not  Embraced,  »52. 


d,  Indian  Claims,  863. 

e.  Assignee's  Claims,  863. 

/.  Effect  of  Failure  to  Pres- 
ent Clatm,  863. 
g.  Proof  of  Grant,  863. 
h.  Commissioners,  863. 

(1)  Duty,  86^, 

(2)  Decision^  864. 

(3)  ^dgment;    Effect   of, 

i.  Effect  of  Confirmation,  864. 
j.  Equitable     Rights;     How 

Enforced,  864. 
k.   Third  Persons,  864. 
/.  Effect    of    Rejection      or 

JSf on- Presentation,  865. 
m.  Patent, 86$. 

(i)   Operation  and  Effect, 

(2)  How      Vacated;     Col- 
lateral Attack,  866. 
7.  Pueblo  Lands,  867. 

a.  Rights  of  Pueblo,  867. 

b.  Assignment  to  Pueblo,  867. 

c.  Title  of  Pueblo,  868. 

d.  Disposition  by  Pueblo,868. 
(i)  Before  the     Conquest, 

(2)  After     the     Conquest, 
869. 

(3)  Act  £?/ 1851,  870. 
VI.  Grants  in  Alabama,  870. 

VI L  Grants  ih  Florida,  874. 

1.  Source  and  Character,  8 J ^. 

2.  Ratification    by    Treaty    and 
Statute,  874. 

3.  Confirmation,  876. 
VIII.  Grants  in  Louisiana,  878. 

1.  Titles     Originating  During 
Spanish  Sovereignty,  878. 

2.  Pull     Grant     Distinguished 
fr-om  Contract,  880. 

3.  Need  of  Actual  Survey   or 
Fixed  Boundaries,  880. 

4.  Instrument  of  Title,  881. 

5.  Indian  Titles,  881. 

IX.  Grants  in  Mississippi,  882. 
X.  Grants  in  Missouri,  884. 
XI.  Grants  in  New  Mexico,  885. 
XII.  Grants  in  Texas,  887. 


L  Jm  Oshesal.— 1.  United  States  as  Successor  of  Spain.— By 
the  treaty  of  cession  with  Spain  the  United  States  succeeded  to 
all  the  rights  and  duties  of  the  king  of  Spain  in  the  ceded  ter- 
ritory ;*  and,  as  Spain  had  power  to  make  grants  founded  on  any 


1.  Mayor,  etc.,  of  New  Orleans  v.  V.  S.,  10  Pet.  (U.  S.)  732. 
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consideration  and  subject  to  any  restrictions,  a  grant  binding  on 
her  is  binding  on  the  United  States  as  her  successor.*   - 

2.  Land  Paasixig  as  Public  Property. — But  where  colonists  were 
to  receive  their  titles  and  grants  from  the  Spanish  Govern- 
ment it  follows  necessarily  that  the  entire  title,  legal  and 
equitable,  must  have  remained  in  the  Government  and  have 
been  so  understood  by  the  parties  ;  and  if  the  land  designated 
for  the  establishment  remained  national  property,  and  was  not 
severed  from  the  national  domain,  it  passed  to  the  United 
States  as  public  property  by  the  treaty  of  cession.* 

3.  Mode  of  Making  Conoeiiions  or  Grants. — Applications  for  a 
concession  in  Louisiana  as  well  as  in  California  usually 
addressed  a  petition  to  the  governor  for  the  land;  and  it 
seldom  or  never  appears  that  any  survey  was  had  before  the 
concession  was  issued ;  but  surveys  frequently  followed  the 
concession  or  grant;  and  where  the  proceeding  is  regular  it 
affords  strong  evidence  to  support  the  title  of  the  claimant.* 

4.  Construction  of  Acts  of  Congress. — ^The  incidental  construction 
which  the  Federal  Courts  have  placed  upon  the  various  acts  of 
Congress  is  given  in  the  notes.* 


1.  In  U.  S.  V.  Clarke,  i6  Pet.  (U.  S.) 
331,  the  court  by  Catron,  J.,  said:  **AU 
the  grants  of  lands  made  by  the  lawful 
authorities  of  the  king  of  Spain  before 
the  24th  da  J  of  January,  18 18,  were  by 
the  treaty  ratified  and  confirmed  to  the 
owners  of  the  lands.  Such  is  the  con- 
struction given  to  the  8th  article  by 
this  court  in  U.  S.  v,  Arredondo  Case, 
6  Pet.  (U.  S.)  706,  and  in  U.  S.  v. 
Percheman  Case,  7  Pet.  (U.  S.)  51  ; 
that  is,  imperfect  titles  were  equally 
binding  on  this  government  after  the 
cession  as  they  had  been  on  the  Span- 
ish government  before." 

As  to  the  distinction  between  a  com- 
plete Spanish  g^rant  and  a  mere  contract, 
see  U.  S.  V.  Mayor,  etc.,  of  Philadelphia, 
II  How.  (U.  S.)  652.  Concerning  the 
invalidity  of  the  Maison  Royal  Grant, 
see  U.  S.  V,  Coxe,  17  How.  (U.  S.)  43, 
following  U.  S.  V.  Turner,  11  How. 
(U.  S.)  &IS\  U.  S.  V.  King,  7  How.  (U. 
S.)  833,  which  is  also  reported   in  3 

How.  (U.S.)  773. 

Coneernlng  Indiam  tttles  see  Chouteau 
V,  Malony,  16  How.  (U.  S.)  237,  et  seq,; 
U.  S.  V,  Fernandez,  10  Pet.  (U.  S.)  304; 
Mitchel  V.  U.  S.,  15  Pet.  (U.  S.)  80, 
et  seq, 

2.  U.  S.  V.  Turner,  11  How.  (U.  S.) 
666.  But  see  to  the  effect  that  a  grant 
for  a  quay  did  not  pass  to  the  United 
States,  but  belonged  to  the  city  of  New 
Orleans,  Mayor,  etc.,  of  New  Orleans 
V,  U.  S.,  lo  Pet.  (U.  S.)  712,  affirming, 
as  to  dedication  of  property  to  public 


use,  the  principles  upon  which  were 
decided  the  cases  of  Cincinnati  r. While, 
6  Pet.  (U.  S.)  431,  and  Barclay  v.  How- 
ell, 6  Pet.  (U.  S.)  498. 

8.  Trenier  v.  Stewart,  loi  U.  S.  803. 
Regular  concessions  or  grants  were 
usually  made  in  one  of  three  wars: 
First:  Grants  by  specific  boundaries, 
where,  of  course,  the  donee  is  entitled 
to  the  entire  tract  within  the  described 
monuments.  Second:  Concessions  or 
grants  by  quantity,  as  of  one  or  more 
leagues  of  land  within  a  larger  tract 
described  by  what  arc  called  out- 
boundaries,  where  the  donee  is  enti- 
{led  to  the  quantity  specified  and  no 
more,  to  be  located  by  the  public  au- 
thority usually  in  a  manner  to  include 
the  improvements  of  the  occupant, 
and  with  due  respect  to  any  descriptive 
recitals  in  the  instrument.  Third: 
Grants  or  concessions  of  a  place  or 
rancho  by  some  particular  name,  either 
with  or  without  specific  boundaries, 
where  the  donee  is  entitled  to  the 
tract  known  by  the  name  specified,  ac- 
cording to  the  boundaries,  if  bounda- 
ries are  given,  and  if  not,  then  accord- 
ing to  the  known  extent  and  limits  of 
the  tract  or  rancho  as  shown  by  the 
proofs,  including  evidence  of  posses- 
sion and  the  settlement  and  cultivation 
of  the  occupant  Trenier  x',  Stewart, 
1 01  U.  S.  803.  See  also  Higueras  v. 
U.  S.,  5  Wall.  (U.  S.)  834. 

4.  In  the  proviso  in  the  act  of  1836, 
confirming  Spanish  and  French  claims, 
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IL  CONSTBUCTION  —  1.  In  General ;  Description ;  Validity.— 
Spanish  grants  are  construed  strictly  against  the  grantee.* 

The  laws  and  ordinances  of  the  Government  of  Spain  in 
relation  to  grants  of  land  by  the  Spanish  Government,  must 
be  of  universal  application  in  the  construction  of  grants.*  To 
sustain  a  claim  under  a  Spanish  grant  there  must  have  been 
possession  under  a  complete  grant  or  concession  from  the  Gov- 
ernment, or  an  order  of  survey  duly  executed,  or  other  mode 
of  investiture  of  original  title  in  the  claimants,  by  separation 
from  the  mass  of  the  public  domain,  either  by  actual  survey 
or  definition  of  fixed,  natural  or  ascertainable  boundaries,  or 
initial  points,  courses,  and  distances,  by  competent  authority, 
prior  to  the  cession  of  such  lands  to  the  United  States.* 


the  words  "under  any  law  of  the 
United  States"  mean  subject  to  any 
law  thereof.  Mills  v.  Stoddard,  8 
How.  (U.  S.)  ^45. 

The  act  of  June  6,  1874,  applies  only 
to  cases  where  the  party  is  entitled  to 
a  patent.  Snyder  v.  Sickles,  98  U.  S. 
203. 

The  twenty- fifth  section  of  the  judi- 
cial act  and  the  treaty  with  France 
extend  the  jurisdiction  of  the  Supreme 
Court  to  rights  protected  by  the  con- 
stitution, by  treaty,  or  by  laws  of  the 
United  States.  Mayor,  etc.,  of  New 
Orleans  v,  DeArmas,  9  Pet.  (U.  S.), 
236.  See  also  Chouteau  v.  Eckhart,  2 
How.  (U.  S.)  372;  Pollard  v,  Kibbe, 
14  Pet  (U.  S.)  254;  Mayor,  etc.,  of 
Mobile  V,  Eslava,  16  Pet.  ( U.  S.)  234. 

Claims  to  Spanish  grants  that  may 
be  prosecuted  against  the  United 
States  under  the  act  of  i860,  must  have 
three  distinguishing  elements.  First : 
The  claimant,  or  those  under  whom 
he  holds,  must  (lave  been  out  of  pos- 
session for  twenty  years  or  more. 
Second :  The  land  must  be  claimed  by 
a  complete  grant  or  concession  or 
order  of  survey  duly  executed,  or  other 
mode  of  investiture  of  the  title  in  the 
original  claimant  by  separation  from 
the  mass  of  the  public  domains,  either 
by  actual  survey  or  defined  natural 
boundaries  or  initial  points,  and 
courses  and  distances,  by  the  compe- 
tent authority,  prior  to  the  cession  of 
the  United  States,  Third:  Where 
such  title  was  created  and  perfected 
during  the  period  of  the  actual  pos- 
session of  the  prior  government  under 
which  the  claim  is  asserted.  Scull  v. 
U.  S.,  98  U.  S.  410. 

Where  courts  are  called  upon  to  de- 
cide according  to  the  rules  governing 
a  court  of  equity,  they  are  bound  to 


give  due  weight  to  lapse  of  time. 
Thus,  where  a  party  under  no  dis- 
ability, slept  on  his  rights,  for  nearly 
fifty  years,  without  making  a  single 
step  and  made  no  excuse  for  his  long 
delay,  relief  was  refused.  U.  S.  v, 
Moore,  12  How.  (U.  S.)  223.  Where 
a  claimant's  grant  has  been  determined 
as  having  no  force,  the  District  Court 
has  no  power  to  act  on  evidence  of 
naked  possession  unaccompanied  by 
written  evidence  conferring,  or  profess- 
ing to  confer,  a  title  of  some  descrip- 
tion. Such  is  not  a  suflficient  equity  to 
entitle  them  to  a  decree.  U.  S.  v. 
Power,  II  How.  (U.  S.)  580;  U.  S.  v, 
Rillieux,  14  How.  (U.  S.)  189. 

The  Spanish  laws  which  formerly 
prevailed  in  Louisiana,  and  upon 
which  titles  to  land  in  that  State  de- 
pend, must  be  judicially  noticed.  In 
U.  S.  V,  Turner,  11  How.  (U.  S.) 
668,  the  court,  by  Taney,  C.  J.,  said : 
**They  are  questions  of  law  and  not 
questions  of  fact,  and  are  always  so 
regarded  and  treated  in  the  courts  of 
Louisiana." 

Where  countries  havfe  been  acquired 
by  the  United  States, *its  courts  take 
judicial  notice  of  the  laws  which  pre- 
vailed there  up  to  the  time  of  such 
acquisition.  Such  laws  are  not  con- 
sidered foreign,  but  those  of  an  ante- 
cedent government.  U.  S.  v,  Perot,  98 
U.  S.  43a 

1.  Josephs  V.  U.  S.,  I  Ct.  of  CI.  197. 

2.  Buyck  V.  U.  S.,  15  Pet.  (U.  S.) 
223;  U.  S.  V.  Hanson,  16  Pet.  (U.  S.) 
198.    ^ 

S.  U.  S.  V.  Clamorgan,  loi  U.  S.  831. 
Where  gra;its  were  made  by  Spain, 
binding  on  that  government,  they  are 
equally  binding  on  the  United  States. 
As  the  successor  of  Spain,  all  the 
grants  of  lands,  made  by  the  lawful 
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Where  there  has  been  no  possession,  and  no  survey  or  other 
segregation  of  the  land  from  the  public  domain,  a  Spanish  grant 
cannot  be  valid,  it  being  incomplete  according  to  Spanish  usages 
and  regulations  until  a  survey  is  made  by  the  proper  official 
authority  ;*  and  where  the  land  claimed  by  a  Spanish  conces- 
sion cannot  be  located  by  survey,  the  petition  for  confirmation 
will  be  dismissed  ;*  or  where  the  points  indicated  in  a  survey 
cannot  be  found,  then  the  description  is  too  indefinite  for  a 
survey  to  be  made,  and  a  claimant  can  take  nothing  under  the 
concession.* 

Uncertainty  of  location  and  vagueness  of  description  is  fatal 
to  a  Spanish  grant.*  Where  the  extent  of  a  grant  is  not  given, 
being  without  boundaries  or  location,  so  that  it  cannot  be  located, 


authorities  of  the  king  of  Spain,  before 
the  24th  of  January,  18 18,  were,  by  the 
treaty  with  Spain,  ratified  and  con- 
firmed to  the  owners  of  the  lands.  U. 
S.  V,  Clark,  16  Pet.  (U.  S.)  233 ;  citing^ 
and  approving  the  doctrine  in  U.  S.  v, 
Arredondo,  6  Pet.  (U.  S.)  706,  and  in 
the  U.  S.  V.  Percheman,  7  Pet.  (U.  S.) 

1.  U.  S.  V.  Boisdore;  11  How.  (U.  S.) 
63.  A  concession  merely,  without  an- 
tecedent survey  and  location,  creates 
no  right  of  property.  MagUire  v. 
Tyler,  8  Wall.  (U.  S.)  650.  "Con- 
cession," according  to  the  Spanish 
law,  is  neither  a  grant  nor  a  survey, 
but  only  a  warrant  or  order  author- 
izing the  deputy  surveyor  to  make  a 
survey,  and  to  report  the  survey  when 
made  to  'the  intendant,  in  order  to 
found  a  grant  upon  it. 

2.  De  Villemont  v,  U.  S.,  13  How. 
(U.  S.)  267. 

8.  Buyck  V,  U.  S.,  15  Pet.  (U.  S.) 
324;  U.S.  V,  Delespine,  15  Pet.  (U. 
S.)  333 ;  U.  S.  V,  Miranda,  16  Pet.  (U. 
S.)  160 ;  citing-  and  approving  U.  S.  v. 
Forbe,  15  Pet.  (U.  S.)  182;  Buyck  v, 
U.  S.,  15  Pet.  (U.  S.)  215.  Also, 
O'  Harra  v.  U.  S.,  15  Pet.  (U.  S.)  275, 
and  U.  S.  v.  Delespine,  15  Pet  (U.  S.) 

319- 

4.  So,  where  the  beginning  point  of 
a  Spanish  grant  is  uncertain,  and  the 
second  point  has  a  range  of  six  or  sev- 
en miles,  no  valid  survey  can  be  made. 
U.  S.  V.  Boisdore,  11  How.  (U.  S.)  96. 
And  where  a  party  has  taken  posses- 
sion, but  had  no  survey  executed  dur- 
ing the  time  Spain  exercised  jurisdic- 
tion, this  being  his  own  neglect,  it  lies 
on  him  to  establish  the  boundaries  of 
his  grant,  and  to  identify  his  land  with 
such  certainty^  as  to  show  what  partic- 
ular tract  was  severed  from  the  public 


domain ;  and  if  he  fails  to  do  ft,  then 
he  has  no  remedy  in  a  court  of  justice. 
Lafayette  v.  Blanc,  3  La.  Ann.  60, 
affirmed  in  U.  S.  v.  Boisdore,  11  How. 
(t.  S.)  96. 

But  in  the  U.  S.  v.  Percheman,  7 
Pet.  (U.  S.)  54,  the  petitioner  asked 
"two  thousand  acres  of  land  in  the 
place  called  Ockliwaha.  situated  on  the 
margin  of  St.  John's  River."  Gover- 
nor Estrada  says :  **  I  do  grant  him  the 
two  thousand  acres  of  land  which  he 
solicits,  in  absolute  propertj,  in  the 
indicated  place."  The  survey  of  this 
land  was  not  executed  until  the  20th  of 
August,  1819,  after  the  treaty  of  ces- 
sion. The  title  was  confirmed  by  the 
court.  So  in  the  case  of  U.  S.  r. 
Clarke,  8  Pet.  (U.  S.)  446,  the  grant 
was  sustained  where  the  petitioner  so- 
licited a  grant  of  the  quantity  of  land 
which  the  Governor  of  Florida  had 
thought  proper  to  assign  to  the  water- 
mills,  equivalent  to  five  miles  square ; 
which  land  he  solicits  **  on  the  west- 
ern part-  of  St.  John's  river,  above 
Black  creek,  at  a  place  entirely  vacant, 
known  by  the  name  of  White  Spring.** 
In  the  grant  it  is  declared  "A  title 
shall  be  issued  comprehending  the 
place  and  under  the  boundaries  set 
forth  in  the  petition.*'  And  in  the 
case  of  U.  S.  v.  Levi,  8  Pet  (U.  S.) 
479,  the  grant  was  "for  twenty-five 
thousand  acres  of  land,  south  of  the 
place  known  b^  the  name  of  Spring 
Garden,  in  this  form:  twelve  thou- 
sand acres  of  them,  adjoining  the  lake 
or  pond  called  Second,  and  known  by 
the  name  of  Valdes,  and  the  remaining 
thirteen  thousand  acres  on  the  pond 
farther  above  the  preceding,  known  by 
the  name  of  Long  Pond,  the  whole 
west  of  the  River  St.  John."  The  sur- 
vey was  executed  on  the  2d  of  August, 
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it  is  void '}  as  also  where  the  boundaries  are  too  indefinite.* 
A  concession  indefinite  in  itself  will  not  be  recognized  with- 
out a  survey.  The  Supreme  Court  of  the  United  States,  in 
various  cases,  has  either  directly  or  indirectly  decided  that  an 
actual  survey  of  an  open  floating  concession  is  a  necessary 
ingredient  to  its  validity,  and  that  it  must  also  be  an  authorized 
survey  to  pass  any  title.* 

A  survey  under  the  Spanish  Government  meant  the  actual 
survey  of  the  land,  ascertaining  the  contents  by  running  lines 
and  angles.*  Where  precise  locality  is  not  given  to  a  conces- 
sion, a  survey  is  necessary  to  sever  the  land  from  the  public 
domain,  and  where  none  is  made  the  grant  is  void.*  The  land 
granted  must  be  taken  as  near  as  may  be  to  the  place  described 
in  the  petition,  and  if  it  cannot  be  found  there  the  grantee  has 
no  claim  to  an  equivalent ;  and  if  it  shall  be  found  to  interfere 
with  previous  grants  to  third  persons,  the  concession  will  be 
lessened  in  quantity  according  to  the  extent  of  the  rights  of  third 
persons  ~ 


6 


1819,  and  the  court  confirmed  the  title. 
Several  other  grants  reviewed  in  the 
same  case,  where  the  description  is 
similar,  were  also  confirmed,  as  being 
sufficiently  certain.  Land  described 
as  ^  South  and  north  of  the  lands  at 
Musquite"  is  too  indefinite,  and  a 
claimant  can  take  nothing  under  such 
a  concession.  Buyck  v,  U.  S.,  15  Pet. 
(U.  S.)  224;  U.  S.  V,  Delespine,  15 
Pet.  (U.  S.)  333. 

1.  U.  S.  V.  D'Auteriene,  15  How. 
(U.S.)  28. 

2.  Denise  v,  Ruggles,  16  How.  (U. 
S.)  244;  U.  S.  V.  King,  3  How.  (U.  S.) 
787;  U.  S.  v.  Miranda,  16 Pet.(U.  S.)  160. 
But  where  there  is  some  obscuritjr  in 
the  language  of  the  grant,  which  may 
be  cleared  by  reference  to  an  oflicial 
Spanish  survey  referred  to  in  the  grant, 
and  which  was  before  the  Government 
at  the  time  the  grant  was  made,  the  ob- 
scurity is  cured.  U.  S.  t*.  McMasters, 
4  Wall.  (U.S.)  681. 

8.  Wherry  v,  U.  S.,  10  Pet.  (U.  S.) 
338;  Smith  V.  U.  S.,  10  Pet.  (U.  S.) 
327;  O'Hara  v,  U.  S.,  15  Pet.  (U.  S.) 
279;  U.  S.  V.  Hanson,  16  Pet.  (U. 
S.)  198;  U.  S.  V.  Clarke,  16  Pet.  (U. 
S.)  228;  U.  S.  V.  King,  3  How.  (U.  S.) 
784;  U.  S.  V,  Lawton,  5  How.  (U.  S.)  26. 

In  most  grants,  even  those  of  a  de- 
scriptive character  which  designated 
the  place  where  the  lands  were  to  be 
located,  a  survey  was  required  to  be 
made  and  returned  before  a  party  could 
obtain  a  formal  and  perfect  title.  Win- 
ter V.  U.  S.,  Hempst.  (U,  S.)  384. 

Non-interference  with  the  rights  of 


others  was  a  condition  which  attached 
to  air  grants,  and  was*  generally  ex- 
pressed; but  if  not  expressed,  always 
implied.  This,  of  itself,  demanded  an 
actual  survey  on  the  ground  as  the  only 
certain  mode  of  observing  that  condi- 
tion.  Winter  v.  U.  S.,  Hempst  (U.  S.) 

384. 

4.  U.  S.  V.  Hanson,  16  Pet.  (U.  S.) 
198;  6  Jac.  Law  Diet.  157. 

"The  survey,"  says  the  court  by 
Story,  J.,  in  Ellicott  v.  Pearl,  10  Pet. 
(U.  S.)  441,  "made  by  a  surveyor  be- 
ing under  oath,  is  evidence  as  to  all 
things  which  are  properly  within  the 
line  of  his  duty.  But  his  duty  is  con- 
fined to  describing  and  marking  on  the 
plat  the  lines,  corners,  trees,  and  other 
objects  on  the  ground;  and  to  subjoin 
such  remarks  as  may  explain  them." 

This  case  shows  the  nature  of  a  sur- 
vey and  what  must  be  understood  hy  it. 
See  also  U.  S.  v,  Hanson,  16  Pet.  (U. 
S.)  200. 

6.  De  Villemont  v.  U.  S.,  Hempst. 
(U.  S.)  389;  Villalobos  v,  U.  S.,  10 
How.  (U.  S.)  541. 

6.  U.  S.  V.  Arredondo,  13  Pet.  (U. 
S.)  135. 

An  equivalent  for  such  diminution 
cannot  be  surveyed  elsewhere.  U.  S. 
V.  Arredondo,  13  Pet.  (U.  S.)  135. 

In  such  cases,  where  the  concession 
does  not  provide  for  an  equivalent,  or 
for  another  location,  none  can  be  made. 
U.  S.  V.  Arredondo,  13  Pet.  (U.  S.)  135. 

Courts  of  justice  can  only  adjudge 
what  has  been  granted;  and  declare 
that  the  lands  granted  by  the  lawful 


815 


OoBstmetioii. 


SPANISH  LAND  GRANTS. 


2.  Survey. — Where  the  survey  does  not  conform  to  the  conces- 
sion, the  grant  will  not  be  confirmed.^  Where  a  survey  is  not 
wholly  within  the  grant,  the  title  will  be  confirmed  to  such  part 
of  the  survey  as  is  within  the  grant.*  The  titles  of  towns  to 
common  fields  under  Spanish  concessions,  which  were  vague  and 
uncertain  in  their  boundaries  and  locations,  do  not  vest  in  the 
towns  under  the  act  of  1812,  until  properly  surveyed,  as  required 
by  the  act.' 

Where  the  survey  contains  more  than  the  concession,  according 
to  the  exterior  boundaries  as  described  in  the  plat,  .the  grant 
will  not  be  confirmed.*  The  validity  of  the  order  of  survey  de- 
pends upon  the  power  of  the  officer  making  it.*  A  survey  could 
be  executed  by  the  surveyor-general,  or  by  any  deputy  appointed 
by  him,  or  by  the  surveyor  of  the  district,  or  the  commandant 
of  a  post,  or  by  a  private  person  authorized  by  the  governor- 
general  or  intendant.® 


authorities  of  Spain  are  separated  from 
the  public  domain;  but  where  the 
land  is  expressly  granted  at  one  place, 
they  have  no  power  by  a  decree  to 
grant  an  equivalent  at  another  place, 
and  thereby  sanction  an  abandonment 
of  the  grant  made  by  the  Spanish  au- 
thorities. The  courts  of  the  United 
States  have  no  authority  to  direct  the 
title  of  the  United  States  in  the  public 
lands,  and  vest  it  in  claimants,  how- 
ever just  a  claim  may  be  to  an  equiva- 
lent for  land,  the  previous  grant  of 
which  has  failed.  U.  S.  v,  Forbes,  15 
Pet.  (U.  S.)  184,  citingr  U.  S.  v.  Arre- 
dono,  13  Pet.  (U.  S.)  88.  See  also  U. 
S.  V,  Clarke,  8  Pet.  (U.  S.)  436;  U.  S.  v, 
Huertas,  9  Pet,  (U.  S.)  171. 

But  where  two  places  are  designated 
in  the  petition  where  the  lands  are  to 
lie,  and  an  equivalent  was  decreed  in 
case  of  a  deficiency,  the  residue  may  be 
surveyed  elsewhere.  U.  S.  v,  Clarke, 
16  Pet  (U.S.)  233. 

Such  is  the  construction  given  to  the 
8th  article  of  the  Florida  treaty  in 
the  case  of  U.  S.  t'.  Arredondo,  6  Pet. 
(U.  S.)  706,  and  in  U.  S.  r.  Percheman, 
7  Pet.  (U.  S.)  51. 

In  U.  S.  V.Clarke,  16  Pet.  (U.  S.)  333, 
the  grant  was  for  lands  particularly 
mentioned,  or  for  any  other  lands  that 
were  vacant. 

1.  U.  S.  V,  Levi,  8  Pet.  (U.  S.)  481 ; 
U.  S.  V,  Hernandez,  8  Pet.  (U.  S.)  486; 
from  which  U.  S.  v.  Sibbald,  10  Pet. 
(U.  S.)  333,  and  Seton  v,  U.  S.,  10  Pet 
(U.  S.)  309,  are  distinguished. 

2.  U.  S.  V,  Huertas,  8  Pet  (U.  S.) 
489;  see  also  U.  S.  v.  Huertas,  8  Pet. 
(U.  S.)  476. 


9.  Carondelet  v.  St  Louis,  i  Black 
(U.  S.)  179;  citing  West  v.  Cochrane. 
17  How.  (U.S.)  416;  Bissell  r.  Pen- 
rose,  8  How.  (U.  S.)  317;  and  where 
such  survey  of  such  commons  was  made 
and  recognized,  accepted  and  acted 
upon  by  a  town,  it  became  binding  and 
cannot  be  disputed  by  it.  Caroodelet 
v.  St  Louis,  I  Black  (U.  S.)  179;  Bis- 
sell V.  Penrose,  8  How.  (U.  S.)  317; 
where  the  cases  of  Mackay  r.  Dillon, 
4  How.  (U.  S.)  421 ;  Lee  Bois  r.  Bram- 
ell,  4  How.  (U.  S.)  449,  and  Jourdan  v. 
Barrett,  4  How.  (U.  S.)  169,  arc  exam- 
ined and  explained. 

4.  U.  S.  T'.  Richard,  8  Pet-  (U.  S.) 

6.  Chouteau  v.  U.  S.,  9  Pet  (U.  S.) 

For  power  to  set  aside  a  surrey,  see 
Maguire  v.  Tyler,  i  Black  (U.  S.)  195; 
or  change  location,  see  Villalobosos  v. 
U.  S.,  10  How.  (U.  S.)  J41 ;  or  correct 
a  mistake,  Chaires  v,  U.  S.,  3  How. 
(U.  S.)6ii. 

6.  U.  S.  V.  HansoA,  16  Pet  (U.  S.) 
198. 

In  Smith  v,  U.  S.,  10  Pet  (U.  S.) 
334,  it  is  said  that  "  Spain  never  per- 
mitted individuals  to  locate  their  grants 
by  mere  private  survey.  The  grants 
we^e  no  authority  to  the  public  sur- 
veyor, or  his  deputy,  to  make  the  sur- 
vey as  a  public  trust,  to  protect  the 
royal  domain  from  being  cut  up  at  the 
pleasure  of  the  grantees.  A  grant 
might  be  directed  to  a  private  person, 
or  a  separate  official  order  g^ven  to 
make  the  survey ;  but  without  either, 
it  could  not  be  a  legal  execution  of  the 
power." 
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m.  COHDiTlon — 1.  Inhabitancy  and  Cultivation. — The  Govern- 
ment of  the  United  States  regards  the  condition  of  inhabitancy 
and  cultivation,  annexed  to  imperfect  titles  from  the  Spanish 
Government,  as  material  and  essential,  and  as  having  this  character 
by  the  laws  and  usages  of  that  Government.^ 

2.  Survey. — ^A  Spanish  grant  requiring  for  its  validity  a  timely 
survey  and  occupation  within  a  reasonable  time  is  void  if  neither 
of  these  conditions  be  performed,*  but  when  the  condition  is 
once  performed  the  grant  becomes  absolute.* 

3.  Express  Conditions. — A  Spanish  concession  of  land  upon  ex- 
press condition  of  inhabitation  and  improvement  is  no  valid 
foundation  for  a  grant  unless  there  has  been  a  compliance  with 
such  conditions.* 

4.  Time  Allowed  for  Performing  Conditions. — By  the  eighth  article 
of  the  treaty  of  cession  of  Spain  to  the  United  States,  the  same 
time  is  allowed  to  the  owners  of  land  granted  under  the  authority 
of  Spain  to  fulfill  the  conditions  of  their  grants  after  the  date  of 
the  treaty  as  was  limited  in  the  grants.*    . 


See  also  Glenn  v.  U.  S.,  13  How. 
(U.S.)  250. 

For  additional  cases  turning  upon 
the  survey,  especially  in  California^ 
Florida  and  Louisiana,  See  Surveys, 

1.  McMicken  v.  U.  S.,  97  U.  S.  214; 
Fremont  v.  U.  S.,  17  How.  (U.  S.)  5«;6. 

a.  U.  S.  V.  Boisdore,  11  How.(U.  S.) 
97.  But  unless  a  condition  to  a  grant 
is  distinctly  intimated  it  will  not  be 
inferred.  A  condition  cannot  be  im- 
plied in  an  absolute  grant.  U.  S.  v, 
Rodman,  15  Pet.  (U.  S.)  130. 

8.  U.  S.  V.  Clarke,  9  Pet.  (U.  S.)  n 

4.  McMicken  v.  U.  S.,  97  U.  S.  ail 
So  a  concession  by  a  Spanish  governor 
which  is  not  followed  by  the  proceed- 
ings which  his  order  required,  nor  a 
severance  of  the  land  from  the  royal 
domain,  is  invalid  and  void.  Le 
Compte  V.  U.  S.,  11  How.  (U.  S.)  127; 
U.  S.  V,  King, 3  How.  (U.  S.)  787.  And 
where  the  claimant  of  a  grant  made  in 
1797  never  had  possession,  and  had 
made  no  improvements,- and  had  not 
perfected  his  grant  fifty  years  after,  the 
presumption  is  the  grant  was  forfeited. 
U.  S.  V.  Moore,  12  How.  (U.  S.)  209. 
See  also  U.  S.  v.  Burgerin,  13  Pet  (U. 
S.)  85;  U.  S.  V.  Drummond,  13  Pet. 
(U.S.)  84;  U.  S.  T».  Kingsley,  12  Pet. 
(U.  S.)  476;  U.  S.  V.  Mills,  12  Pet.  (U. 
S.)  215;  Buyck  V.  U.S.,  15  Pet.  (U. 
S.)  215.  So  a  grant  upon  condition  of 
taking  possession  within  six  months  is 
defeated  by  a  breach  of  that  condition. 
O'Hara  v,  U.  S.,  15  Pet.  (U.  S.)  279.  A 
trifling  occupation  is  insufficient  and 
Trill  not  avail  the  grantee.    Thus  where 


one  obtains  a  grant  on  the  repre- 
sentation that  he  would  **  establish  his 
whole,  family  and  employ  all  his 
negroes  "  in  carrying  on  the  establish- 
ment, and  it  appeared  that  five  years 
afterward  he  had  but  a  single  slave 
there,  it  will  not  be  considered  a  suf- 
ficient occupancy  to  complete  his  title, 
U.  S.  V.  Boisdore.  11  How.  (U.  S.)  95. 
And  where  one  had  obtained  a  grant 
on  condition  that  he  would  introduce 
a  colony  and  establish  a  great  industry, 
but  had  taken  no  steps  to  fulfill  this 
condition,  it  was  held  that  his  title 
could  not  be  confirmed.  Glenn  v,  U. 
S.,  13  How.  (U.  S.)  260.  But  a  condi- 
tion in  a  grant  of  land  **  to  settle  two 
hundred  families  thereon,"  etc.,  is  a 
condition  subsequent,  and  equity  will 
excuse  a  strict  legal  performance  where 
a  change  of  sovereignty  and  circum- 
stances impede  its  performance.  U.  S. 
V.  Arredondo,  6  Pet.  (U.  S.)  691.  Or 
where  the  performance  of  the  condi- 
tion subsequent  is  made  impossible  by 
the  act  of  the  grantor.  U.  S.  v.  Arre- 
dondo, 6  Pet.  (U.  S.)  691.  ^ 

6.  In  the  case  of  U.S.  v,  Arredondo, 
6  Pet.  (U.  S.)  691,  it  is  said  that  as  to 
*  individual  rights,  the  treaty  is  to  be 
considered  as  dated  at  its  ratification. 
The  provision  of  the  treaty  as  to  the  per- 
formance of  the  conditions  in  grants,  is 
not  confined  to  owners  of  land  by  oc- 
cupancy or  residence;  but  extends  to 
persons  who  have  a  legal  seisin  and 
possession  of  land,  in  virtue  of  a  grant; 
and  that,  in  the  situation  of  the  province, 
and  the  claimants  to  land  at  the  time 
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6..  Treaty  as  Affecting  Conditions  in  Grants. — As  between  the  gov- 
ernments,  parties  to  a  treaty,  the  treaty  relates  back  to  its  date, 
but  as  to  the  performance  of  conditions  in  a  grant  to  a  private 
individual,  it  affects  only  from  the  time  of  its  final  ratification.^ 

IV.  COHTIBICATIOH;  JusiSDiCTlOH  TO  COKFIBH.— The  United  States 
Supreme  Court  has  no  jurisdiction  over  land  titles  unless  they 
are  protected  by  some  act  of  Congress,  or  by  some  treaty  appH- 
cable  thereto.*  Where  a  title  is  complete  in  form,  according  to 
the  usages  and  laws  of  Spain,  and  recognized  and  sanctioned  by 


of  the  cession,  it  was  enough  that  they 
should  show  a  performance  of  the  con- 
dition cy  pres,  U.  S.  v,  Gibbald,  lo  Pet. 
(U.  S.)  313.    See  also  U.  S.  v,  Clarke, 

8  Pet.  (U.  S.)  436. 

1.  U.  S.  V,  Arredondo,  6  Pet.  (U.  S.) 
691. 

2.  Mayor,  etc ,  of  New  Orleans  v. 
De  Armas,  9  Pet.  (U.  S.)  226.  But 
where  the  construction  of  an  act  of 
Congress  is  involved  to  sustain  the  title, 
the  court  has  jurisdiction  under  the 
twenty -fifth  section  of  the  Judiciary 
Act,  where  the  title  is  not  to  be  deterr 
mined  by  Spanish  law  alone.  Chou- 
teau V.  Eckhart,  2  How.  (U.  S.) 
372,  where    New   Orleans   v.   Armas, 

9  Pet.  (U.  S.)  226,  is  cited  and 
distinguished.  The  same  question 
arose  in  the  cases  of  Pollard  v,  Kib- 
bie,  14  Pet.  (U.S.)  354,  and  Mayor, 
etc.,  of  Mobile  r;  Eslava,  16  Pet.  (U. 
S.)  234,  and  the  court  in  these  cases 
held  that  they  had  the  power  to  look 
behind  the  act  of  Congress  into  a 
Spanish  concession  for  the  purpose  of 
construing  the  act,  and  comparing  it 
with  that  under  which  the  defendant 
claimed.  Under  the  acts  of  Congress 
of  May  26,  1824  (4  Stat,  at  Laree,  52), 
and  June  17,  1844  (5  Stat,  at  Large, 
676),  the  courts  of  the  United  States 
have  no  power  to  decide  upon  com- 
plete or  perfect  titles  to  land.  U.  S. 
V,  Mayor,  etc.,  of  Philadelphia,  11 
How.  (U.  S.)  64S;  following  U.  S.  v. 
Reynes,  9  How.  (U.  S.)  127;    U.  S.  t;.    ^ 

^ine,  3  How.  (U.  S.)  773;  7  How.  (U.  '  Tng  down' to  1819,  both  claims 
S.)833;  U.  S.  V.  McCuUagh,  13  ""  -         -- 


How. 
(U.  S.y2i6. 

A  perfect  Spanish  g^ant  is  not  a 
subject  of  jurisdiction  in  the  federal 
courts  under  the  above  acts.  They  only 
provide  for  cases  where  the  title  set 
up  is  imperfect  but  equitable.  U.  S. 
V.  Roselins,  15  How.  (U.  S.)  36. 

The  acts  were  not  designated  to  in- 
vest the  holders  of  imperfect  titles  with 
new  or  additional  rights,  but  merely 
to  provide  a  remedy  by  which  legal, 
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just  and  bona  fide  claims  might  be  es- 
tablished. U.  S.  V.  Reynes,  9  How. 
(U.  S.)  154;  Foster  v.  Neilson,  2  Pet 
(U.  S.)  253 ;  Garcia  v,  Lee,  la  Pet  (U. 
S.)  ^11 ;  and  see  U.  S.  r.  PerchemaD, 
7  Pet.  (U.S.)  89;  Les  Bois  t^.  Bramell, 
4  How.  (U.S.)  463. 

A  decision  of  a  State  court  giviag 
lands  covered  by  riparian  rights  to  cer- 
tain claimants  under  a  grant  in  1807 
by  an  Intendant-General  under  the 
Spanish  government,  which  was  ex- 
cepted from  the  operation  of  the  act 
of  Congress  passed  on  the  36U1  of 
March,  1804,  which  annulled  all  Span- 
ish grants  made  after  the  first  of  Oc- 
tober, 1800,  and  which  was  recognized 
as  a  valid  grant  by  the  act  of  3d  of 
March,  181 9,  was  only  a  construction 
of  a  perfected  Spanish  title,  and  can- 
not be  reviewed  by  the  United  States 
Supreme  Court,  under  the  25th  section 
of  the  Judiciary  act,  it  being  a  perfect 
title.  Mackay  v.  Dillon,  4  How.  (U. 
S.)  421;  Chouteau  v.  Eckhart  2  How. 
(U.  S.)344;  Les  Bois  r.  Bramell,  4 
How.  (U.  S.)  461 ;  Kennedy  v.  Hunt 
7  How.  (U.  S.)  593;  U.  S.  r.  Castant 
12  How.  (U.  S.)  442. 

Conflict  In  Titlaa.— In  the  case  of  Doe 
t'.  Eslava,  9  How.  (U.  S.)  421,  the 
court  held  that  where  there  were  two 
conflicting  claims  to  land,  one  founded 
upon  a  French  grant  in  1757,  with 
possession  continuing  down  \o  1787, 
and  another  founded  upon  a  Spanish 
grant  in  1788,  with  possession  contina- 
ing  down  to  1819,  both  claims  being 
confirmed  by  congress,  that  in  an  eject- 
ment suit,  where  the  titles  were  in 
conflict,  and  the  State  court  instructed 
the  jury  that  the  confirmations  bal- 
anced each  other,  and  that  they  must 
look  to  other  evidence  in  order  to  settle 
the  rights  of  the  parties,  and  the  judg- 
ment of  the  court  being,  ultimately,  in 
favor  of  the  party  who  claimed  under 
the  Spanish  grant,  that  it  would  not 
under  the  circumstances  of  the  case,  be 
distributed. 
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Congress  as  a  perfect  title,  courts  of  justice  are  concluded  by  it 
and  have  no  authority  to  set  it  aside.^  Where  Congress  provides 
a  board  of  comrmissioners  to  examine  grants,  and  declares  that 
their  decision  shall  be  final,  a  State  court  has  no  jurisdiction  to 
divest  a  claimant  of  a  title  obtained  from  that  body,*  and  its 
judgments  and  orders  are  regarded  as  nullities.*  In  the  case  of 
an  imperfect  Spanish  title  to  land,  a  confirmation  by  Congress  is 


As  between  claimants  under  the  for- 
mer government  setting  up  independ- 
ent, imperfect  claims  to  the  same  par- 
'eel  of  land,  the  courts  of  justice  have 
no  jurisdiction  to  determine  the  con- 
troversy; in  such  cases  it  belongs  to 
the  political  power  to  decide  to  whom 
the  perfect  title  shall  Issue.  Maguire 
V.  Tyler,  8  Wall.  (U.S.)  650. 

1.  Such  is  the  well  established  doc- 
trine in  the  cases  of  Chouteau  v.  Eck- 
hart,  2  How.  (U.  S.)  344;  Miickay  v. 
Dillon,  4  How.  (U.  S.)  431;  and  espe- 
cially that  of  Les  Bois  v.  Bramell,  4 
How.  (U.  S.)  461.  See  also  Kennedy 
V.  Hunt,  7  How.  (U.  S.)  586;  U.  S.  v, 
Castant,  12  How.  (U.  Si)  443. 

Jurladlotion  of  Federal  Courta  to 
Conflrm. — Under  the  act  of  Congress  of 
1824,  for  relief  to  claimants  of  French 
or  Spanish  grants,  concessions,  war- 
rants, or  orders  of  survey,  unless  the 
petition  is  presented  in  conformity  with 
that  act,  the  federal  courts  have  no 
jurisdiction.  U.  S.  v.  D'Auterieve,  15 
How.  (U.  S.)  30,  where  an  act  of  Con- 
gress extends  the  jurisdiction  of  a  fed- 
eral court  to  all  claims  **  by  virtue  of 
any  French  or  Spanish  grant,  conces- 
sion, warrant,  or  order  of  survey  "  le- 
gally made  by  the  proper  authorities, 
the  court  thus  empowered  has  author- 
ity to  confirm  such  claims,  and  should 
do  so.  And  this  power  extends  to 
grants  of  any  character  not  reserved 
by  the  provisions  of  the  empowering 
act.  Delassus  v,  U.  S.,9  Pet.  (U.,S.)  134. 

The  act  of  May,  26,  1824  (4  Stat.  52), 
was  not  intended  to  give  jurisdiction 
to  the  district  court  to  determine  con- 
troversies between  intermediate  claim- 
ants, or  ascertain  the  validity  of  con- 
veyances^ Such  questions  are  to  be 
determined  in  other  tribunals  of  the 
country.  Putnam  v.  U.  S.,  Hempst.  (U. 

s.)  333. 

The  real  inquiry  in  these  cases  is, 
whether  the  government  is  the  owner, 
and  if  that  is  decided  against  herself, 
she  has  no  further  concern  in  the  con- 
troversy. Bullitt  r.  U.  S.,  Hempst. 
(U.S.)  333. 

In  the  case  of  Callender  v.  U.  S., 


Hempst.  <U.  S.)  334,  the  district  court 
of  Arkansas  refused  to  entertain  a  pe- 
tition for  the  confirmation  of  a  grant, 
under  the  act  of  1824  (4  Stat.  52),  for 
want  of  jurisdiction  where  the  greater 
part  of  the  land  granted  was  situated 
in  another  State. 

2.  Hickey  v.  Stewart,  3  How.  (U.  S.) 
762. 

Where  full  jurisdiction  is  given  to 
the  commissioners,  their  judgment  is 
final.  See  U.  S.  v,  Nourse,  9  Pet.  (U. 
S.)9. 

In  the  case  of  U.  S.  v.  Arredondo,  6 
Pet.  (U.  S.)  730,  it  is  laid  down  as  a 
universal  principle  that  where  power 
or  jurisdiction  is  delegated  to  any  pub- 
lic officer  or  tribunal  over  a  subject 
matter,  and  its  exercise  is  confided  to 
his  or  their  discretion,  that  the  acts  so 
done  are  valid  and  binding  as  to  the 
subject  matter.  The  only  question 
that  can  arise  between  an  individual, 
claiming  a  right  under  the  act  done, 
and  the  public,  or  any  person  denying 
their  validity,  are  power  in  the  officer 
and  fraud  in  the  party.  Voorhess  v. 
Bank  of  U.  S.,  10  Pet.  (U.  S.)  478. 

All  other  questions  arc  settled  by  the 
decision  made,  or  the  act  done  by  the 
tribunal  or  officer,  unless  an  appeal  or 
other  revision  of  the  proceeding  is  pre- 
scribed by  law.  U.  S.  v.  Arredondo,  6 
Pet.  (U.  S.)  729,  and  cases  there  cited. 

3.  Thus  where  Congress  provided  a 
board  of  commissioners  to  examine  cer- 
tain grrants  and  declared  that  their  de- 
cision should  be  final,  the  court  of 
chancery  of  the  State  of  Mississippi 
had  no  authority  to  establish  one  of 
these  grants.  Hickey  v.  Stewart,  3 
How.  (U.  S.)  750. 

According  to  the  decision  of  Hender- 
son V,  Poindexter,  12  Wheat.  (U.S.) 
543,  the  exercise  of  jurisdiction  by  a 
court  in  such  a  case,  where  no  power 
had  been  conferred  by  Congress  upon  it, 
is  a  mere  usurpation  of  judicial  power, 
and  the  whole  proceeding  of  the  court 
is  void.  See  Elliott  v.  Peirsol,  i  Pet. 
(U.  S.)  340;  Wilcox  V,  Jackson,  13  Pet. 
(U.  S.)  511,  and  other  cases  there  re- 
ferred to. 
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inoperative,  unless  the  title  or  survey  under  it  will  enable  the 
court  to  ascertain  the  specific  boundaries  of  the  land  ;^  and  if, 
before  a  survey  in  such  a  case,  an  entry  is  made  and  a  patent 
taken  out  for  the  land,  which  conflicts  with  a  subsequent  survey 
of  the  confirmed  concession,  the  patentee  has  the  better  title  * 
The  act  of  March  3,  1807,  §  4,  was  the  first  that  gave  a  board  of 
commissioners  power  to  adjudicate  claims  against  the  United 
States,  and  conclude  the  government  as  to  the  question  of  right  in 
the  claimant." 


The  act  of  May  26,  1824,  §  5,  de- 
clared that  all  claims  wUhin  its  purview 
■hould  be  brought  by  petition  before 
the  district  court  within  two  years  from 
the  passing  of  the  act;  and  when  so 
brought  before  the  court  if  the  claim- 
ant, by  his  own  neglect  or  delay,  fail  to 
prosecute  the  cause  to  final  decision 
within  three  years,  he  should  be  forever 
barred,  both  at  law  and  in  equity  ;^and 
that  no  action  at  common  law  or  pro- 
ceeding in  equity  should  thereafter  be 
■ustained  in  any  court  whatever  in  re- 
lation to  said  claim. 

By  the  act  of  1828,  ^  6,  the  provi- 
■ions  of  the  act  of  1824  were  extended 
to  the  spperior  court  of  Florida  with 
•ome  modifications. 

The  act  of  May  26,  i8jo,  providing 
for  the  final  settlement  of  land  claims 
in  Florida,  must  be  construed  to  con- 
tain the  same  limitation  of  time  within 
which  claim  were  to  be  presented  as 
that  by  the  act  of  May  23,  1828.  In 
1828  the  time  for  filing  petitions  before 
the  courts  was  reduced  from  two  years 
to  one.  Courts  of  Florida,  therefore, 
had  no  right  to  receive  a  petition  for  the 
confirmation  of  an  incomplete  conces- 
■ion  afler  May  26,  1831.  U.  S.  v,  Mar- 
vin, 3  How.  (U.  S  )  624,  where  the  case 
of  U.  S.  V.  Delespine,  15  Pet,  (U.  S.) 
329,  is  commented  on. 

1.  Ledoux  V.  Black,  18  How.  (U.  S.) 

473- 

2.  Ledoux  v.  Black,  18  How.  (U.  S.) 

473- 

Where  there  is  specific  tract  of  land 
confirmed  according  to  ascertained 
boundaries,  the  confirmee  takes  a  title 
on  which  he  may  sue  in  ejectment. 
Bissell  V.  Penrose,  8  How.  (U.  S.)  317. 

But  where  the  claim  has  no  certain 
limits,  and  the  judgment  of  confirma- 
tion carries  along  with  it  the  condition 
that  the  land  shall  be  surveyed,  and 
severed  from  the  public  domain  and 
the  lands  of  others,  then  it  is  not  open 
to  controversy  and  the  title  attaches 
to  the  land.   West  v,  Cochran,  17  How. 


(U.  .S.)  403;  SUnford  v.  Taylor,  18 
How.  (U.  S.)  412. 

3.  The  judgment  of  the  Boat-d  on  all 
claims  for  less  than  a  league  square 
were  to  a  -large  degree  judicial,  but  as 
their  powers  and  duties  depended  on 
the  acts  of  1805  and  1806,  and  more 
especially  on  that  of  1807,  b^  which 
they  were  bound  to  transmit  to  the 
secretary  of  the  treasury,  and  to  the 
surveyor-general  of  the  district  where 
the  land  lay,  transcripts  of  their  final 
decisions,  made  in  favor  of  each  claim- 
ant and  by  which  they  were  required 
to  deliver  to  them  a  certificate  stating 
the  circumstances  of  the  case,  and  that 
the  claimant  was  entitled  to  a  patent 
for  the  tract  therein  designated.  West 
V.  Cochran,  17  How.  (U.  S.)  414. 

In  all  cases  where  tracts  of  land 
were  granted  by  the  board,  which  had 
not  been  previously  surveyed,  the  7th 
section  of  the  act  o\  1807  declared  that 
they  should  be  surveyed  under  the 
directions  of  the  surveyor-ifeneraL 
When  a  certificate  and  plat  should 
be  filed  in  the  proper  office,  a  patent 
certificate  was  to  issue,  which  should 
entitle  the  claimant  to  a  patent  from 
the  United  SUtes.  West  r.  Cochran, 
17  How.  (U.  S.)  414. 

But  this  act  of  Congress  did  not, 
propria  vigcre^  vest  the  legal  title  in 
claimants.  When  the  deci^on  of  the 
commissioners  was  in  the  claimant's 
favor,  a  patent  was  necessary  to  con- 
vey the  title.  The  report  was  made 
conclusive  evidence  of  the  equitable 
right  and  nothing  more.  And  when 
the  final  report  was  against  the  valid- 
ity of  the  claim,  the  opinion  was  to  be 
reported  upon  its  merits,  and  Con- 
gress reserved  to  itself  the  ultimate 
determination.  Burgess  t'.  Gray,  16 
How.  (U.  S.)  63. 

Under  the  acts  of  Congress  of  1805 
and  1807,  in  relation  to  the  confirma- 
tion of  land  titles  in  Louisiana,  the  con- 
firmation does  not  inure  to  the  holder 
of  the  elder  title  if  h^  neglects  to  pre- 
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Where  the  petition  to  confirm  a  grant  is  filed  out  of  time,  the 
court  has  no  jurisdiction  to  examine  into  the  merits  of  the  claim.^ 

V.  0BAHT8  IK  CAinfOBNIA— 1.  Origin  of  Titles.— California  be- 
longed to  Spain  by  the  rights  of  discovery  and  conquest.  The 
government  of  that  country  established  regulations  for  transfers 
of  the  public  domain  to  individuals.  When  the  sovereignty  of 
Spain  was  displaced  by  the  revolutionary  action  of  Mexico,  the 
new  government  established  regulations  upon  the  same  subject. 
These  two  sovereignties  are  the  spring  heads  of  all  the  land  titles 
in  California,  existing  at  the  time  of  the  cession  of  that  country 
to  the  United  States  by  the  Treaty  of  Guadaloupe  Hidalgo.* 

2.  Spanish  Oranti — Presnmption  as  to. — A  grant  made  by  a 
Spanish  governor  is  prima  facie  evidence  of  the  power  of  the 
governor  to  make  the  same,  and  throws  the  burden  of  proof  on 
the  party  denying  it.* 

8.  Mexican  Grant*— a.  The  Law  Authorizing.— The  Mexican 
Congress,  after  the  country  had  thrown  off  the  government  of 
Spain,  passed  the  law  of  1824,  providing  for  the  grant  and  col- 
onization of  the  public  lands.*     The  Supreme  Executive  Govern- 


sent  his  claim  to  the  commissioners. 
Thus  where  the  French  owner  con- 
veyed twice,  and  the  possession  went 
with  the  junior  conveyance,  and  the 
holder  thereof  presented  his  claim, 
and  had  the  title  confirmed  by  the 
commissioners,  and  the  holder  of  the 
senior  conveyance  neglected  to  do  so, 
the  latter  could  derive  no  benefit  from 
the  confirmation,  and  his  title  is  void 
and  barred.  Strother  v,  Lucas,  6  Pet. 
(U.  S.)  771. 

1.  Under  the  act  of  ^  Congress  of 
1844,  reviving  section  5  of  the  act  of 
1824,  a  petition  to  confirm  a  French  or 
Spanish  grant,  filed  more  than  two 
Tears  after  the  former  act,  was  barred. 
XJ.  S.  V.  Porche,  12  How.  (U.  S.)  432. 
And  even  if  the  objection  to  the  time 
of  filing  the  petition  is  waived,  it 
-would  not  give  jurisdiction  to  the 
court  when  the  act  of  Congress  had 
not  conferred  it.  U.  S.  v.  Porche,  la 
How.(U.  S.)433. 

a.  U.  S.  r.  Moreno,  i  Wall.  (U.  S.) 
400. 

8.  U.  S.  V,  Peralta,  19  How.  (U.  S.) 
343.  In  this  case  the  court,  by  Grier, 
J.,  said:  "The  appellants  on  whom  the 
'burden  of  proof  is  cast,  to  show  want 
of  authority,  have  produced  no  evi- 
dence, either  documentary  or  histori- 
cal, that  the  Spanish  officers  who 
usually  acted  as  governors  of  the 
distant  provinces  of  California  were 
restricted  in  their  powers,  and  could 
not  make  grants  of  land.  The  neces- 
sity for  the  exercise  of  such  a  power 


by  the  governors,  if  the  Crown  desired 
the  distant  provinces  to  be  settled,  is 
the  greater  because  of  their  distance 
from  the  source  of  power.  By  the 
royal  order  of  August  32,  1776,  the 
northern  and  northwestern  provinces 
of  Mexico  were  formed  into  a  new  and 
distinct  organization,  called  the  In- 
ternal Provinces  of  New  Spain.  This 
organization  included  California.  It 
conferred  ample  powers,  civil,  military 
and  political,  on  the  commandant 
general.  The  archives  of  the  former 
government  also  show  that  as  early  as 
1786  the  governors  of  California  had 
authority  from  the  commandant  gen- 
eral to  make  grants,  limiting  the  num- 
ber of  sitios  which  should  be  granted. 
In  1792  California  was  annexed  to  the 
viceroyalty  of  Mexico,  and  so  contin- 
ued till  the  Spanish  authority  ceased. 
An  attempt  to  trace  the  obscure  history 
of  the  various  decrees,  orders  and 
regulations  of  the  Spanish  Govern- 
ment on  this  subject  would  be  tedious 
and  unprofitable.  It  is  sufficient  for 
the  case  that  the  archives  of  the  Mex- 
ican Government  show  that  such 
power  has  been  exercised  by  the  gov- 
ernors under  Spain,  and  continued  to 
be  exercised  so  under  Mexico;  and 
that  such  grants  made  by  the  Spanish 
officers  have  been  confirmed  and  held 
valid  by  the  Mexican  authorities." 
4.  U.S.  T^.  Vallejo,  i  Black   (U.S.) 

541- 

Section  a  of  the   act  provides  that 
the  lands  of  the  nation,  which  are  not 
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ment,  acting  under  the  i6th  section  of  this  law,  established, 
November  21,  1828,  regulations  for  the  granting  and  coloniza- 
tion.^ 

The  act  of  1824  and  the  regulations  of  1828  are  the  only  laws, 
with  the  exception  of  those  relating  to  missions  and  towns,,  that 
were  in  force  in  the  territories  of  Mexico  for  the  disposition  of 
public  lands.'  .  The  act  of  1824  and  the  regulations  of  1828  were 


the  property  of  any  individual,  cor- 
poration or  town,  are  the  subject  of  the 
law,  and  may  be  colonized.  Section  3 
provides  that  for  this  purpose  the  con- 
gress of  the  States  shall,  with  the  least 
delay,  enact  laws  and  regulations  for 
colonizing  within  their  respective 
boundaries,  conforming  in  all  respects 
to  the  constitutive  act,  the  General 
Constitution,  and  the  rules  established 
in  this  law ;  and  section  4  prohibits  the 
colonization  of  any  lands  within  twenty 
leagues  of  the  sea  coast  without  the 
consent  of  the  supreme  government. 
Section  8 :  In  the  distribution  of  the 
lands  preference  shall  be  given  to 
Mexican  citizens.  Section  la:  No 
person  shall  be  allowed  to  obtain  a 
grant  of  more  than  eleven  leagues. 
Section  15:  No  person  who  may  obtain 
a  grant  under  the  act  shall  retain  it  if 
he  resides  out  of  the  limits  of  the  re- 
public ;  and  section  x6  provides  that 
the  executive  shall  proceed  in  con- 
formity with  the  principles  established 
in  the  act,  to  the  colonization  of  the 
territories  of  the  republic.  Rock- 
well's Spanish  and  Mexican  Law,  p. 
451 ;    U.  S.  V,  Vallejo,  1  Black  (U.  S.) 

541- 
1.  U.  S.  V.  Vallejo,  1  Black  (U.  S.) 

54»- 

These  regulations  provided:  Firsts 
that  the  governors  of  the  territories 
should  be  authorized  (in  compliance 
with  the  act  of  1834)  to  grant  vacant 
lands  in  other  territories  to  such  con- 
tractors, families,  or  private  persons, 
whether  Mexican  or  foreigners,  as 
might  ask  for  them.  Second,  that  every 
person  soliciting  lands  shall  address  to  , 
the  governor  of  the  respective  territory, 
a  petition,  expressing  his  name,  coun- 
try, profession  and  religion,  and  de- 
scribing as  distinctly  as  possible,  by 
means  of  a  map,  the  land  asked  for. 
Thirds  the  governor  shall  proceed  im- 
mediately to  obtain  the  necessary  in- 
formation whether  the  petition  em- 
braces the  proper  conditions  required 
by  the  law  of  1824,  both  as  regards  the 
land  and  the  petitioner,  in  order  that 
the  applicant  may  be  at  once  attended 


to,  or,  if  if  be  preferred,  the  municipal 
authority  may  be  consulted,  whether 
there  be  any  objection  to  the  making  of 
the  grant.  '  Fourth,  this  being  done, 
the  governor  will  accede  or  not  to  such 
petition  in  conformity  to  the  laws  on 
the  subject.  Fifth,  the  grants  made  to 
families  or  private  persons  shall  not  be 
held  to  be  definitely  valid  without  the 
previous  consent  of  the  territorial  depu- 
tation, to  which  end  the  respective 
documents  {espedionfes)  shall  be  for- 
warded to  it.  Sixth,  when  the  gover- 
nor shall  not  obtain  the  approbation  of 
the  territorial  deputation,  he  shall  re- 
port to  the  supreme  government,  for- 
warding the  necessary  documents  for 
its  decision.  Seventh,  the  grants  made 
to  empressarias  for  them  to  colonize 
with  many  families  shall  not  be  held  to 
be  definitely  valid  until  the  approval  of 
the  supreme  government  be  obtained ; 
to  which  the  necessary  documents  must 
be  forwarded,  along  with  the  report  of 
the  territorial  deputation.  Righth^  the 
definite  grant  asked  for  being  made,  a 
document  signed  by  the  governor  shall 
be  given,  to  serve  as  a  title  to  the  party 
interested,  wherein  it  must  be  stated 
that  said  grant  is  made  in  exact  con- 
formity with  the  provisions  of  the  laws, 
in  virtue  whereof  possession  shall  be 
given.  Ninth,  the  necessary  record 
shall  be  kept,  in  a  book  destined  for 
the  purpose,  of  all  the  petitions  pre- 
sented, and  grants  made,  with  the  maps 
of  the  lands  granted,  and  the  circum- 
stantial report  shall  be  forwarded  quar- 
terly to  the  supreme  government. 
Fifteenth,  the  land  g^ven  for  a  house 
lot  shall  be  too  varas.  Seventeenth^  .in 
those  territories  where  there  are  mis- 
sions, the  lands  occupied  by  them  can- 
not be  colonized  at  present,  nor  until  it 
be  determined  whether  they  are  to  be 
considered  as  the  property  of  the  es- 
tablishments of  the  Neophytes,  Cate- 
chumens, and  Mexican  colonists.  Rock- 
well's Spanish  and  Mexican  Law,  p. 
453  f  U.  S.  V,  Cambuston,  30  How.  (t\ 
S.) 


a.  U.  S.  r.  Vigil,  13   Wall.   CU.  S.) 
449;  U.S.  f.  Vallejo,  i  Black.  (U.S.) 
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limitations  upon  the  power  of  the  governor  to  make  grants. 
They  were  also  considered  to  be  directions  to  petitioners  for 
land  before  they  could  get  titles.*  The  public  lands  could  not 
be  sold  for  money,  nor  granted  away  in  consideration  of  past 
public  services,  nor  on  condition  of  making  public  improvements 
of  use  to  the  travelling  community,  or  of  general  benefit  to  the 
State.*  The  avowed  purpose  of  the  Mexican  congress  in 
enacting  the  law  of  1824,  and  of  the  supreme  government  in 
carrying  it  into  effect,  was  to  colonize  the  public  domain  and  to 
preserve  it  for  settlement  and  cultivation.' 

b.  What  Could  be  Granted.— More  than  eleven  leagues 
could  not  be  granted  to  one  individual.*  The  authority  conferred 
by  the  act  and  regulations  was  limited  and  restrained  to  the 
granting  of  unoccupied  public  lands,*  though  islands  were  ex- 
cepted and  coifld  not  be  granted,^  as  were  also  mines.^  Public 
establishments  of  the  departments  could  not  be  granted  'under 
those  laws  ; '  nor  lands  occupied  by  the  Catholic  missions ;  ®  nor 


541;  U.S.  V.  Workman,  i  Wall.  (U. 
S.)  745;  Bouedin  v.  Phelps,  la  Sawj. 
(U.  S.)  306;  30  Fed.  Rep.  547. 

1.  Fuentes  v,  U.  S.,  a2  How.  (U.  S.) 
443.  Authority  to  make  the  grants  is 
there  expressly  conferred  on  the  gov- 
ernors, and  conditions  prescribed  on 
which  they  shall  be  made.  The  court 
must  look  to  these  laws  for  both  the 
power  to  make  the  grant,  and  for  the 
mode  and  manner  of  its  exercise ;  and 
they  are  to  be  substantially  complied 
with,  except  so  far  as  modified  hy  the 
usages  and  customs  of  the  government 
under  which  the  titles  are  derived,  the 
principles  of  equity  and  the  decisions 
of  this  court.  U.  S.  v,  Cambuston,  20 
How.  (U.  S.)  59. 

a.  U.  S.  V.  Vigil,  13  Wall.  (U.  S.)  4^9. 
'  3.  This  policy  recognized  the  obli- 
gation resting  on  the  government  to 
hold  the  public  lands  as  a  public  trust, 
to  be  administered  for  the  benefit  of 
those  who  would  settle  upon  them  or 
cultivate  them.  The  power  to  cede 
them  depended  entirely  on  the  usages 
to  which  tliey  were  to  be  put,  and 
these  were  cultivation  on  settlement. 
The  legal  right  to  dispose  of  them  for 
other  objects  was  withdrawn  from 
the  local  authorities,  and  rested  alone 
with  the  supreme  government.  U.  S. 
r.  Vigil,  13  Wall.  (U.  S.)  449. 

4.  U.  S.  V.  Hartnell,  22  How.  (U.  S.) 
288.  • 

5.  U.  S.  V.  Workman,  i  Wall.  (U. 

S)  745- 

6.  Castillero  v,  U.  S.,  2  Black  (U. 
S.)  I. 

On  July    20,   1838,  the  minister  of 


the  interior,  by  order  of  the  Mexican 
president,  addressed  a  communication 
to  the  governor  of  the  territory  of 
California,  authorizing  him  to  grant 
and  distribute  the  lands  of  the  desert 
islands  adjacent  to  that  department 
to  the  citizens  who  might  solicit  the 
same.  Grants  made  by  the  governor 
under  the  power  thus  conferred  re- 
quired the  concurrence  of  the  depart- 
mental assembly,  and,  if  made  without 
such  concurrence,  were  void.  U.  S. 
V,  Oslo,  23  How.  (U.  S.)  273;  U.  S.  V. 
Castillero,  23  How.  (U.  S.)  464; 
Bouldin  v.  Phelps;  12  Sawy.  (U.  S.) 
306;  30  Fed.  Rep.  547. 

7.  Castillero  v,  U.  S.,  2  Black  (U.S.)  1. 
Grants  of  land  made  under  those  laws 
did  not  convey  to  the  grantee  the  min- 
erals in  the  soil  or  any  interest  in 
them,  and  there  is  no  ground  what- 
ever to  hold  that  the  supreme  govern- 
ment ever  conferred  upon  any  of  the 
local  tribunals  any  jurisdiction  upon 
the  subject.  Mines  under  Mexican 
laws,  whether  situated  in  public  or 
private  lands,  belonged  to  the  supreme 
government,  and  private  persons  could 
only  acquire  a  title  in  one  by  conform- 
ing substantially  to  the  conditions 
ordained  in  the  provisions  of  the 
mining  ordinance  of  May  22,  1783. 
Castillero  r.  U.  S.,  2  Black  (U.  S.)  i. 
Moore  v.  Shaw,  17  Cal.  260. 

8.  U.  S.  v.  Workman,  i  Wall.  (U.  S.) 

745. 

9.  U.  S.  V.  Workman,  i  Wall.  (U.  S.) 


745;  U.  S.  V.Jones,  i    Wall.  (U.  S.) 
766;  Beard  r.  Federy,  3  Wall.  (U.  S.) 


490. 
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lands  which  were  in  the  lawful  possession  and  occupancy  of  per- 
sons claiming  provisional  title  from  the  government.^ 

c.  Who  Could  Grant. — The  power  to  -grant,  conferred  by 
the  regulations,  was  vested  in  the  governors  of  the  territories.* 
The  departmental  assembly  possessed  no  power  to  make  grants 
of  lands.  Its  power  was  restricted  to  approval  or  disapproval  of 
the  grant  made.* 

d.  How  Grants  Obtained.— By  the  regulations,  every  person 
soliciting  lands  was  required  in  the  first  place  to  address  a 
petition  to  the  governor,  setting  forth  his  name,  country,  profes- 
sion and  religion,  and  also  to  describe  the  land  asked  for  as  dis- 
tinctly as  possible  by  means  of  a  disenOy  or  map,  which  was 
usually  annexed  to  the  petition  in  order  that  the  governor  might 
have  the  means  of  ascertaining  whether  the  tract  solicited  was 
vacant  and  so  situated  that  it  might  properly  be  granted  to  the 
applicant.*  The  petitioner  was  not  required  to  prove  his  repre- 
sentations, but  it  was  the  duty  of  the  governor  to  obtain  the 
necessary  information  to  enable  him  to  determine  whether  the 
case,  as  presented  in  the  petition,  fell  within  the  conditions 
specified  in  the  regulations,  both  as  regarded  the  land  and  the 


The  supreme  government,  on  August 
17, 1833,  issued  a  decree  secularizing  the 
missions  in  California,  and,  on  Novem- 
ber 7,  of  the  same  ^rear,  the  congress 
of  Mexico  passed  an  act  authorizing 
the  measures  which  should  secure  their 
colonization.  Various  regulations  were 
promulgated  by  the  governor,  but  on 
November  7,  1035,  the  supreme  govern- 
ment issued  a  decree  suspending  the  sec- 
ularization act  until  the  curates  should 
take  possession  of  their  parishes  as  had 
been  provided  by  the  second  section  of 
the  act.  On  November  7,  1840,  the 
president  bj  his  decree  directed  that  a 
general  order  be  issued  to  the  governor 
for  the  restoration  of  the  lands,  and 
such  decree  remained  in  full  force  at 
the  treaty  of  peace  between  the  two 
countries.  U.  S.  v.  Workman,  i  Wall. 
(U.  S.)  745. 

1.  U.  S.  V.  Workman,  i  Wall.  (U.  S.) 

745- 

2.  U.  S.  V.  Vigil,  13  Wall.  (U.  S.) 
449;  Vanderslice  v.  Hanks,  3  Cal.  38; 
Hornsby  v.  U.  S.,  10  Wall.  (U.  S.)  224;- 
U.  S.  V.  Cambuston,  20  How.  (U.  S.) 
63;  Ferris  v,  Coover,  10  Cal.  615. 

It  is  true  the  grant  was  not  complete 
until  the  approval  of  the  assembly,  and 
in  this  sense  the  assembly  and  the  gov- 
ernor acted  concurrently,  but  the  initia- 
tive must  be  taken  by  the  governor. 
He  was  required  to  act  in  the  first  in- 
stance to  decide  whether  the  petitioner 
was  a  fit  person  to  receive  the  grant 


and  whether  the  land  itself  could  be 
granted  without  prejudice  to  the  public 
or  individuals.  U.  S.  v.  Vigil,  13  Wall 
(U.  S.)  449. 

8.  U.  S.  V.  Workman,  i  Wall.  (U.S.) 
74s;  Beard  V.  Federy,  3  Wall.  (U.S.) 
478;  U.  S.  V,  Vigil,  13  Wall.  (U.S.) 
449;  Ferris  v.  Coover,  10  Cal.  615; 
Hornsby  v.  U.  S.,  10  Wall.  (U.  S.)  224; 
Mora  V.  Foster,  3  Sawy.  (U.  S.)  472. 

The  departmental  assembly,  in  re- 
spect to  the  grant  of  lands,  was  an  ad- 
visory body  to  the  governor,  and  sus- 
tained the  same  relation  to  him  that  the 
senate  of  the  United  States  does  to  the 
president  in  the  matter  of  appointments 
and  treaties.  Its  power  was  restricted 
to  approval  or  disapproval  of  the  grant 
made.  U.  S.  v.  Workman,  i  Wall.  (U. 
S.)  74S;  Beard  v,  Fedtry,  3  Wall.  (U. 
S.)  491 ;  U.  S.  V,  Vigil,  13  Wall.  (U.  S,} 
451;  Ferris  v,  Coover,  10  Cal.  615. 

4.  U.  S.  V,  Moorehead,  I  Black  (U. 
S.)  242;  Castillero  v.  U.  S.,  2  Black 
(U.S.)  I. 

See  supra^  this  title,  Mexican  Grant* 
—  The  Law  A  utkorixing; 

The  provision  that  a  map  should  ac- 
company the  petition  was  not  enforced 
in  all  cases.  The  governors  exercised  a 
discretionary  power  of  dispensing  with 
it  under  special  circumstances.  No 
motive  existed  for  insisting  upon  the 
presentation  when-  the  information  it 
was  designated  to  \mpart  was  already 
in  the  public    archives,    open    to  the 
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applicant.^  The  information  was  obtained  by  a  formal  reference 
to  the  local  xpagistrate,  and  a  report  from  him  was  the  course 
usually  adopted,  but  it  was  not  essential.^ 

e.  Approval. — ^A  right  and  title  passed  by  the  governor's 
grant,  but  its  definite  validity  was  suspended  for  the  approval  of 
the  assembly,  and  so  it  continued  to  be  suspended  until  its 
approbation  had  been  given.*  It  was  the  duty  of  the  governor 
on  making  the  grant  to  submit  it  to  the  departmental  assembly 
for  their  approval.*  If  the  approval  of  the  assembly  was  refused, 
it  did  not  take  away  nor  in  any  way  qualify  the  grantee's  title,  but 
only  kept  its  final  validity  in  suspense  until  the  grant  had  been 
refused  by  the  supreme  government  of  the  republic* 

time  after  the  adoption  of  the  regu- 
lations this  course  of  proceeding  was 
followed;  but  afterwards,  and  for  some 
years  previous  to  the  conquest,  a  dif- 
ferent practice  prevailed,  and  the  for- 
mer title  papers  were  issued  without 
waiting  for  the  action  of  the  assembly, 
a  clause  being  inserted  to  the  effect 
that  the  grant  was  subject  to  the  ap- 
proval of  that  body,  rico  v,  U.  S.,  2 
Wall.  281. 

The  neglect  of  the  governor  to  sub- 
mit the  grant  to  the  assembly  suspend- 
ed the  .  .  .  validity  of  the  grant, 
that  is,  it  prolonged  the  liability  of  the 
State  to  be  defeats  by  the  action  of  the 
assembly,  and  of  the  supreme  govern- 
ment thereon,  but  no  other  consequence 
followed.  His  neglect  was  not  per- 
mitted to  operate  to  divest  the  grantee 
of  the  estate  already  vested  in  him. 
Fremont  v,  U.  S.,  17  How.  (U.  S.)  S55; 
U.  S.  V.  Reading,  18  How,  (U.  S.)  7; 
Hornsby  v.  U.  S.,  10  WaU.  (U.  S.)  224; 
Ferris  v,  Coover,  10  Cal.  6x6. 

5.  U.  S.  V.  Reading,  18  How.  (U.  S.) 
7 ;  Ferris  v.  Coover,  10  Cal.  617, 

After  its  action,  whether  of  approval 
or  disapproval,  it  became  the  duty  of 
the  governor  to  forward  the  necessary 
documents  with  the  report  of  the  as- 
sembly to  the  supreme  government. 
Until  the  approval  of  the  supreme  gov- 
ernment the  grant  was  subject  to  be 
defeated.  With  such  approval  it  was 
di|charged  of  the  defeasance  and  be- 
came definitively,  that  is,  finally  valid, 
and  passed  the  estate  to  the  grantee, 
beyond  even  the  power  of  the  govern- 
ment to  divest,  except  by  proceedings 
to  work  a  forfeiture  for'  breach  of  its 
conditions  subsequent.  Ferris  v.Coover, 
10  Cal.  616;  U.  S.  V,  Reading,  18  How. 
(U.  S.)  7. 

Where  the  archives  of  the  territory 
of  the  Californias  do  not  show  that 
the  governor's  grants  of  land  had  been 


inspection  of  the  governor.     Hornsby 

r.  U.S.,  10  Wall.  (U.S.)  337- 

1.  U.  S.  V.  Moorehead,  x  Black.  (U. 
S.)  242. 

a.  Hornsby  v,  U.  S.,  10  Wall.  (U.  S.) 
237.  The  regulations  did  not  prescribe 
any  particular  mode  by  which  this  in- 
formation should  be  acquired.  It 
might  have  been  obtained  by  the  gov- 
ernor from  his  own  investigations,  or 
he  might,  as  stated  in  the  regulations, 
if  that  course  were  preferred,  consult 
the  appropriate  municipal  authority, 
which  was  that  of  the  district,  whether 
any  objection  existed  to  making  the 
grant.  Hornsby  v.  U.  S.,  10  Wall. 
(U.S.)  337. 

S.  Fremont  V.  U.  S.,  17  How.  (U. 
S.)  563;  U.  S.  V.  Reading,  18  How. 
(U.  S.)  7;  Hornsby  v.  U.  S.,  10  Wall. 
(U.  S.)  338;  Ferris  v.  Coover,  10  Cal. 
618;  U.  S.  V.  Oslo,  33  How.  (U.  S.) 
373;  Henshaw  v.  Bissell,  18  Wall.  (U. 
S.)  2^5;  Harrison  v.  Ulrichs,  14  Sawy. 
(U.  S.)  164;  39  Fed.  Rep.  654. 

The  provisions  subjecting  the  grant 
to  the  approval  of  the  assembly  did  not 
prevent  the  title  from  passing  to  the 
grantee  upon  the  execution  of  the  in- 
strument. Such  approval  was  not 
a  condition  p,recedent  to  the  vesting  of 
the  title.  Roland  v.  U.  S.,  7  Wall. 
(U.  S.)  748;  Hornsby  v.  U.  S.,  10 
Wall.  (U.  S.)  238;  Ferris  v.  Coover,  10 
Cal.  631;  Harrison  v,  Ulrichs,  14  Sawy. 
(U.S.)  164;  39  Fed.  Rep.  654. 

4.  Hornsby  v.U.  S.,  10  Wall.  (U.  S.) 
324;  Vanderslice  v.  Hanks,  3  Cal.  38; 
Taylor  v.  Escanden,  50  Cal.  428;  U.  S. 
V.  Osio,  23  How.  (U.  S.)  273;  Harri- 
son V.  Ulrichs,  14  Sawy.  (U.  S.)  164; 
39  Fed.  Rep.  654. 

The  regulations  contemplated  an 
approval  to  precede  the  issue  of  the 
formal  grant;  so  where  the  grantee  re- 
ceived the  document  the  concession 
should  be  considered  final.    For  a  long 
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f.  Effect. — If  the  assembly  approved  the  grant  it  was  the 
duty  of  the  governor  to  deliver  it  to  the  grantee,  as  evidence  of 
his  title.^  Upon  the  delivery,  the  grant  became  definitively 
valid.*  The  grant  \s  prima  facie  evidence  that  the  governor  per- 
formed his  duty,  and  consequently,  that  the  grant  had  the 
approbation  of  the  assembly.* 

When  the  governor  had  once  exercised  his  discretion  and 
made  the  grant,  he  could  not  recall  it  or  nullify  it.* 

The  absence  of  the  conditions  from  the  grant  does  not  aflfect 
the  validity  of  it.* 

The  conditions  of  cultivation  and  occupancy  annexed  to  the 
grants  were  conditions  subsequent,  for  the  non-performance  of 
which  the  estate  might  l>e  defeated,  by  proceedings  of  the  gov- 
ernment to  that  end;  but,  until  such  proceedings  were  had,  and  a 
forfeiture  declared  thereon,  the  estate  remained  perfect  and  com- 
plete in  the  grantee.*     Such  proceedings  had  their  inception  in 


sent  to  the  assembly,  or  that,  having 
^  been  sent,  they  had  been  rejected,  and 
that,  after  such  rejection,  they  had  not 
been  sent  by  the  governor  to  the  su- 
preme executive  government  for  a 
final  decision,  the  titles  of  the  grantees 
are  just  what  they  were  in  their  be- 
ginning, and  are  sufficient,  now  that 
the  territory  has  been  transferred  to 
the  United  States,  for  confirmation 
under  the  act  of  March  3,  185 1.  U.  S. 
V,  Reading,  14  Sawy.  (U.  S.)  164. 
-  Such  grants  so  circumstanced  are 
equitable  titles  protected  bv  the  treaty 
of  Guadeloupe  Hidalgo,  and  by  the  laws 
and  usages  of  nations  concerning  the 
rights  of  property  of  the  inhabitants 
of  a  ceded  or  conquered  country.  U. 
S.  V.  Reading,  14  Sawy.  (U.  S.)  164; 
18  How.  (U.  S.)  1. 

And  they  are  protected  by  the  usages 
of  Mexico  in  respect  to  such  grants,  the 
archives  of  California  showing  that  a 
very  large  portion  of  the  lands  in  the 
occupation  of  its  inhabitants  was  held 
by  titles  wanting  the  approval  of  the 
assembly.  U.  S.  t'.  Reading,  14  Sawy. 
(U.  S.)  164;  18  How.  (U.  S.)  I. 

1.  Vanderslice  v.  Hanks,  3  Cal.  38 ; 
Ferris  v.  Coover,  10  Cal.  616.  \ 

3.  Ferris  v.  Coover,  10  Cal.  616. 

This  document  was  intended  as  the 
evidence  that  the  conditions  annexed  to 
the  grant  had  been  complied  with.  It 
was  not  required  in  order  to  give  the 
grantee  a  vested  interest,  but  to  show 
that  the  estate  conveyed  by  the  original 
grant  upon  certain  conditions  was  no 
longer  subject  to  them,  and  that  the 
grantee  had  become  definitively  the 
owner  without  any  conditions  annexed 


^'. 


to  the  continuance  of  the  estate.    Fre- 
mont V.  U.  S.,  17  How.  (U.  S.)  560. 

3.  Vanderslice  v.  Hanks,  3  Cal.  39. 

4.  U.  S.  V,  Reading,  x8  How.  (U.S.) 
7  ;  Ferris  v.  Coover,  10  Cal.  616. 

«  5.  U.  S.r.  Yorba,  i  Wall.  (U.  S.)  423- 
6.  Fremont  r.  U.  S.,  17  How.  (U.  S.) 
7;  Ferris  v.  Coover,  10  Cal.  589; 
S.  V.  Reading.  18  How.  (U.  S.)6; 
Vanderslice  v.  Hanks,  3  Cal.  44; 
Hornsbyr.  U.  S.,  10  Wall.  (U.  S.)  2241 
Henshaw  v,  BisseU,  18  Wall.  (U.  S.) 
255.  The  public  had  no  interest  in 
forfeiting  the  grants,  unless  some 
other  person  desired  and  was  ready  to 
occupy  them,  and  thus  carry  out 'the 
policy  of  extending  settlements.  Tbej 
seem  to  have  been  intended  to  stimu- 
late the  grantee  to  prompt  action  in 
settling  and  colonizing  the  land,  by 
making  it  open  to  appropriation  bj 
others  in  case  of  his  failure  to  perform 
them.     Fremont  v,   U.    S.,  17    How. 

(U.S.)  557. 

It  has  been  said  that  these  were  con- 
ditions subsequent,  non -performance 
of  which  does  not  necessarily  avoid  the 
grant.  This  is  the  case  as  to  some  of 
them,  but  even  as  to  such,  when  a 
grantee  allows  years  to  pass  after  the 
date  of  his  grant  without  any  attempt 
to  perform  them,  and  without  any 
explanation  for  not  having  done  so, 
and  then  for  the  first  time  claims  the 
land  after  it  had  passed  by  treaty  from 
the  national  jurisdiction  which  granted 
it  to  the  United  States,  such  a  delav 
is  unreasonable,  and  amounts  to  evi- 
dence that  the  claim  to  the  lands  has 
been  abandoned.  Fuentes  f.  U.  S.,  22 
How.  (U.S.)  443- 
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what  was  termed  a  denouncement  by  a  party  desirous  of  obtain- 
ing  the  land.  An  investigation  then  followed  whether  or  not  the 
conditions  had  been  complied  with  or  so  disregarded  as  to  justify 
a  decree  of  forfeiture.  Without  such  inquisition  and  decree  the 
title  did  not  revert  to  the  government,  nor  was  the  land  subject 
to  be  re-granted.* 

^.  Juridical  Possession.— When  the  approval  of  the  depart- 
mental  assembly  was  obtained  to  the  grant,  there  was  another 
proceeding  to  be  taken  which  was  essential  to  the  complete  inves- 
titure of  title.  Such  proceeding  was  a  formal  delivery  of  posses- 
sion of  the  property  by  a  magistrate  of  the  vicinage,  called  the  de- 
livery of  juridical  possession.*  This  proceeding  was  essential  to 
the  complete  investiture  of  title  where  there  was  any  uncertainty 
as  to  the  precise  boundaries  of  the  lands  granted,  and  until  per- 
formed  the  grant  was  regarded  as  inchoate  and  incomplete.* 
This  proceeding  had  a  double  operation :  First,  to  make  a  formal 
tradition  or  livery  of  seisin  of  the  property,  and,  second,  to 
measure  off  and  segregate  the  specific  quantity  granted,  and 
establish  its  boundaries.*  The  proceeding  involved  ah  ascertain- 
ment and  settlement  of  the  boundaries  of  the  lands  granted  by 
the  officers  of  the  government  specially  designated  for  that 
purpose.* 

A.  Specific  Grants  ;  Grants  by  Quantity. — Grants  of  the 
public  domain  of  Mexico,  made  by  governor  of  the  department  of 
California  were  of  three  kinds.  First.  Grants  by  specific  bound- 
aries, where  the  donee  was  entitled  to  the  entire  tract  described. 
Second.  Grants  of  quantity,  as  of  one  or  more  leagues  situated 
at  some  designated  place  or  within  a  large  tract  described  by  out- 
boundaries,  where  the  donee  was  entitled  out  of  the  general  tract 
only  to  the  quantity  specified.  Third.  Grants  of  places  by  name, 
where  the  donee  was  entitled  to  the  tract  named  according  to  the 
limits  as  showed  by  its  settlement  and  possessions,  or  other  com- 
petent evidence.*  In  the  cases  of  grants  belonging  to  the  second 
class  mentioned,  the  grant,  as  between  the  government  and  the 
grantee,  created  in  the  latter  a  vested  interest  in  the  specific  land 
conveyed.^  Until  juridical  possession  was  given,  title  remained  in 
the  government  until  the  segregation  of  the  quantity  designated 

1.  Hbrnsby  v.  U.  S.,  loWall.  (U.S.)  Mahonej,   24  Cal.  569;   Steinback  v,  1 

224;  Ferris  v,  Coover,  10  Cal.  615.  Moore,  30  Cal.  508. 

3.  Van  Reynegan  v.  Bolton,  95  U.  S.  4.  Mahoney  v.  Van  Winkle,  21  Cal. 

35 ;  Leese  v.  Clark,  18  Cal.  s74 ;  More  579. 

V.  Steinbach,  127  U.  S.  70;  Graham  v.  5.  U.  S.  v.  Pico,  ^  Wall.  (U.  S.)  539; 

U.  S.,  44  Wall.  (U.  S.)  259;  U.  S.  r.  Van  Reynegan  v.  Bolton,  95  U.  S.  35; 

Castro,  5  Sawy.  (U.  S.)  625;  Bouldin  Leese  t;.  Clark,  18  Cal.  574. 

V,  Phelps,  12  Sawy.  (U.  S.)  308.  t.  Higueras  v.  U.  S.,  5  Wall.  (U.  S.) 

8.  Van    Reynegan   v.  Bolton,  95  U.  827;    Alviso  r.  U.  S.,  8  Wall.  (U.  S.) 

S.  35;   Bouldin  v.  Phelps,   12   Sawy.  337;    Hornsby  v.  U.  S.,  10  Wall.  (U. 

(U.  S.)  308;  30  Fed.  Rep.  547;  Leese  S.)  224, 

V.  Clark,  18  Cal.  ^74;  Johnson  v.  Van  T.  Fremont  v.  U.  S.,  17  How.  (U.  S.) 

Dyke,    20     Cal.     228;     Thornton     v.  558;  Hornsbyv.  U.S.,  lo  Wall.  (U.  S.) 
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by  the  grant,  charged  with  the  interest  and  equity  of  the  grantee  } 
and  the  latter  was  entitled  only  to  the  specific  quantity  named, 
but  what  portion  of  the^  general  tract  should  be  set  apart  for 
him  could  only  be  determined  by  a  survey  under  the  authority  of 
the  government.  Until  then  the  grantee  and  the  government 
were  tenants  in  common  of  the  whole  tract.*  Until  the  segrega- 
tion of  the  quantity  designated  by  the  grant,  the  grantee  was 
entitled  as  against  all  but  the  government,  to  the  possession  of 
the  entire  tract,  and  no  third  person  could  interfere  with  such 
possession.* 

The  rights  to  make  the  survey  rested  exclusively  with  the 
government,  and  could  only  be  exercised  by  its  officers.*  The 
grantee  could  not  himself  make  the.measurement  so  as  to  bind 
the  government.*  He  might,  however,  make  a  selection  and 
location  under  such  circumstances  as  to  estop  him  from  asserting 
any  right  to  the  remainder.^  If,  after  a  grant  of  quantity  was 
made,  another  party  obtained  a  grant  from  the  government  by  spe- 
cific boundaries  within  the  lands  where  the  first  grant  was  to  be 
located  before  the  former  grant  was  surveyed,  the  title  of  the 
latter  grantee  was  superior  to  that  of  the  former.^  As  between 
two  floating  grants  of  quantity  within  the  same  general  tract, 
which  is  sufficiently  large  to  satisfy  both,  where  neither  grantee 
had  received  official  delivery  of  possession,  under  the  former 
government,  the  party  whose  claim  is  first  surveyed  and  patented 
will  hold  the  better  right  to  the  land  covered  by  his  patent,  and 


W: 


Rutherford  v.  Green,  2  Wheat,  ernment  as  a  donation  to  its  grantees. 

S.)  196.  If   the    law  were  otherwise   than  u 

1.  Emeric  v.  Penniman,  a6  Cal.  133.  stated,  the  confirmees  would  find  their 
lor,   115^ 

107;  Estrada  v,  Murphj,  19  Cal.  370;  tion  and  then  in  another,  each  intruder 


U.  123. 
U.  S. 


2.  Frasher   v.  O'Connor,   115   U.  S.    possessions  limited,  first  in  one  direc- 


Mound  City  Land,  etc.,  Assoc,  v,  asserting  that  the  parcel  occupied  hy 
Philip,  64  Cal.  495.  him  fell  within  the  surplus,  until,  in 
3.  Van  Reynegan  v,  Bolton,  95  U.  the  end,  they  would  be  excluded  from 
S.  36;  Frasher  v.  O'Connor,  1x5  U.  S.  the  entire  tract."  Shanklin  v.  McNa- 
107 ;  Ferris  v,  Coover,  10  Cal.  621 ;  mara,  87  Cal.  382. 
Cornwall  v.  Culver,  16  Cal.  429;  Riley  ^  4.  Van  Reynegan  v,  Bolton,  95  U.  S. 
V.  Heisch,  18  Cal.  199;  Mahoney  v.  33;  Frasher  v.  CTConnor,  56  Ca!.  499. 
Van  Winckle,  21  Cal.  577;  Thornton  V.  5.  U.  S.  v.  Armijo,  5  Wall.  (U.S.) 
Mahoney, 24 Cal. 579;  Love  v. Shartzer,  449;  Homsby  v.  U.  S.,  10  Wall.  (U.S.) 
31  Cal.  493;  Mound  City  Land,  etc.,  234;  Van  Reynegan  v,  Bolton,  95  U.S. 
Assoc.  V.  Philip,  64  Cal.  495;  Shank-  35;  Frasher  v.  O'Connor,  115  U.S. 
lin  V.  McNamara,  87  Cal.  380.  107;  Rose  v.  Davis,  xx  Cal.  141;  Bid- 
In  Van  Reynegan  v,  Bolton,  95  U.  die  Boggs  ^,  Merced  Min.  Co.,  14 
S.  36,  the  court,  by  Field,  J.,  said :  "  No  Cal.  279;  Riley  r.  Heisch,  18  Cal.  200; 
third  person  could  be  permitted  to  de-  Leese  v.  Clark,  x8  Cal.  574;  Estrada  v, 
termine,  in  advance  of  such  segrega-  Murphy,  19  Cal.  270;  Mahoney  v.  Van 
tion,  that  any  particular  locality  would  Winkle,  21  Cal.  578 ;  Thornton  v.  Ma- 
fall  within  the  surplus,  and  thereby  honey,  24  Cal.  580;  Love  v.  Shartzer, 
justify  his  intrusion  upon  it.  If  one  31  Cal.  494;  Yates  v.  Smith,  38  Cal.  66. 
person  could,  in  this  way,  appropriate  t.  Mahoney  v.  Van  Winkle,  21  Cal. 
a  particular  parcel  to  himself,  all  per-  572. 

sons   could  do  so,  and   thus  the   con-  T.  Fremont  v,\J,  S.,  17  How.(U.  S.) 

firmee  would  soon  be  stripped  of  the  ^58;    Miller  t\  Dale,    92    U.   S.  476; 

land  which  was  intended  by  the  gov-  Yates  v.  Smith,  38  Cal.  66. 
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the  other  party  will  be  compelled  to  have  his  claim  located  out- 
side of  that  patent.* 

4.  Survcyt— «.  In  General,  Act  of  1851. — If  the  Mexican, 
Government  failed  to  locate  a  grant,  the  power  of  locating  the 
same  passed  to  the  United  States  to  be  exercised  in  such  manner, 
and  at  such  times  as  the  United  States  might  deem  expedient.* 
By  the  act  of  March  3, 185 1,  the  United  States  designated  the  man- 
ner and  conditions  under  which  the  right  and  power  of  location 
would  be  exercised,  and  declared  the  effect  which  should  be  given 
to  the  proceedings  had.*  The  act  confers  the  power  of  locating 
the  claim  upon  the  surveyor-general,  his  survey  being  subject  to 
revision  by  the  executive  officers  authorized  to  supervise  and 
direct  the  surveyor's  action.  It  did  not  require  the  return  6f  the 
survey  or  plat  to  the  commissioners,  or  into  court.* 

b.  Act  of  i860. — The  act  of  June  14,  i860,  allowed  surveys, 
where  objection  was  made  to  their  correctness,  to  be  brought 
before  the  district  court  and  subjected  to  examination,  and 
required  them  to  be  corrected^  if  found  to  vary  from  the  specific 
directions  of  the  decrees  upon  which  they  were  founded ;  or  if 
the  decree  contained  no  specific  directions  from  the  general  rules 
governing  in  such  cases.*  The  object  of  the  act  in  respect  to 
surveys  was  not  to  settle  the  question  of  title,  but  to  insure  con- 
formity of  the  survey  with  the  decree  upon  which  it  was  made.* 
The  act  applies  solely  to  surveys  subsequently  made,  and  to 
surveys  previously  made  and  approved  by  the  surveyor-general, 
which  had  been  at  the  passage  of  the  act  returned  into  the 
district  court,  or  in  relation  to  which  proceedings  were  then 
pending  for  the  purpose  of  contesting  or  reforming  the  same.^ 
By  the  act,  when  a  survey  had  been  made  and  plotted  it  was  the 
duty  of  the  surveyor-general  to  publish  notice  of  the  fact  for  four 
weeks.  ,  In  the  mean  time  the  survey  and  plot  were  to  be 
retained  in  his  office  subject  to  inspection.  If,  upon  the  expira- 
tion of  the  publication  no  application  was  made  for  the  return  of 
the  survey  into  the  district  court  for  examination  and  adjudica- 
tion, or,  if  made,  the  application  was  refused,  the  survey  became 
final.  On  the  other  hand,  if  the  survey  was  ordered  into  court,  it 
did  not  become  final  until  it  had  been  approved,  or  had  been 
modified  and  reformed  by  the  decree  of  the  court.  Until  the 
survey  was  established  in  one  of  these  ways,  it  was  without  any 
binding  force.     Until  then  it  is  only  a  mere  preliminary  pro- 

1.  Henshaw  v.  Bissell,  x8  Wall.   (U.  270;    Teschemacher  v.  Thompson,  x8 

S.)  355.     V  Cal.  27;  79  Am.  Dec.  151. 

a.  Fremont  v.  U.  S.,  17  How.  (U.  S.)  8.  Leese  v,  Clark,  18  Cal.  574. 

565;  U.  S.  V.   Armijo,  5  Wall.  (U.S.)  4.  People   v.  San  Francisco,  75  Cal. 

450;  Homsby  V.  U.  S.,  10  Wall.  (U.  S.)  397;  U.  S.  v.  Sepulveda,  x  Wall.  (U.  S.) 

235;  Moore  V.  Wilkinson,  13  Cal.  486;  X07. 

Leese  v.  Clark,   x8  Cal.  574;  Love  v.  5.  Miller  v.  Dale,  92  U.  S.  477. 

Shartzer,  31  Cal.  494;  Yates  v.  Smith,  t.  Miller  v.  Dale,  92  U.  S.  477. 

38  Cal.  66;  People  v.  San  Francisco,  75  7.  U.  S.  v.   Sepulveda,   x    Wall.  (U. 

Cal.  40X;    Estrada  v.  Murphy,  X9  Cal.  S.)  xo6. 
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ceeding,  amounting  in  effect  to  no  more  than  a  mere  report  of 
the  action  of  the  surveyor,  filed  in  his  office  for  the  inspection  of 
all  parties  interested,  or  returned  by  him  into  court  by  its  order 
for  examination  and  adjudication.^  The  approval  had  as  against 
claimants  under  floating  grants,  the  force  and  conclusiveness  of  a 
judicial  determination  ii)  a  suit  in  rem,  and  all  such  claimants 
were  concluded  by  it.*  The  approval  of  a  court  establishes  the  fact 
that  the  survey  is  in  conformity  with  the  decree  of  confirmation ; 
or  if  the  decree  is  for  quantity  only,  that  the  survey  was  author- 
ized  by  it,  and,  in  either  case,  the  approval  renders  the  sur\'ey 
conclusive  as  to  the  location  of  the  land  against  all  floating  grants 
not  previously  located.*  The  survey  thus  approved  had  the 
effect  and  validity  of  a  patent.* 

The  act  of  Congress  of  June  2,  1862,*  as  to  surveys,  did  not 
repeal  the  act  of  i86o.* 

6.  Effect  of  Conquest. — The  authority  of  the  Mexican  Govern- 
ment  ceased  in  California  July  7,  1846,  the  date  on  which  the 
American  forces  captured  Monterey ;  and  all  grants  made  after 
that  time  are  void.^  The  conquest  did  not  affect  the  character 
of  the  interests  of  the  inhabitants  in  lands  derived  from  the 
former  government.®  The  treaty  of  Guadaloupe  Hidalgo  did  not 
impair  the  rights  of  the  inhabitants  to  lands  acquired  from  the 
former  government.  Such  rights  were  preserved  and  protected 
by  the  treaty,®  which  placed  Mexican  citizens  on  the  same 
footing  as  citizens  of  the  United  States.'®     By  the  treaty,  the 

1.  Southern  Pac.  R.  Co.  v.  Garcia,  64        5.  12  U.  S.  Stat,  at  Large  410. 

Cal.  517;  Mahonej'  v.  Van  Winkle,  21  t.  McGarrahan  t'.  Maxwell,  28  Cal. 

Cal.  583;  Van  Reynegan  v,  Bolton,  95  91. 

U.  S.  36;  McGarrahan  v.  MaxweH,  28  7.  Castillero  v,  U.  8.,  2  Black.  (U. 

Cal.  94.  S.)  149:  U.  S.  V.  Pico,  23  How.  (U.  S.} 

2.  Henshaw  v.  Bissell,  18  Wall.  (U.  32^;  U.  S.  v.  Yorba,  i   Wall.  (U.  S.} 


S.)  255.  423;  Stearns  v.  U.  S.,  6  Wall.  (U.S.] 

8.  Miller  v.  Dale,  92  U.  S.  473;  Adam     590;  Mumford  r.  Wardwell,6  Wall.  (U. 

v.  Norris,  103  U.  S.  594.  S.)  425;    Homsby  v.  U.  S.,  10  Wall. 


The  proceedings  had  under  this  act  (U.  S.)  239;  Alexahder  v.  Roulet  13 

after  the  return  of  the  survey  and  plot  Wall.  (U.  S.)  386;  Scott  z\  Dyer,  54 

are  strictly  judicial  in  their  character.  Cal.  432;  More  v.  Steinbach,  127  U.  S. 

The  parties  interested  have  an  oppor-  70. 

tunity  to  be  heard,  and  those  appearing  8.  Vanderslice  v.  Hanks,  3  Cal.  37; 

actually    are    heard,  and    their  rights  Teschemacher  v,   Thompson,   18  Cal. 

liquidated  and   adjudicated,  and   when  22;  79  Am.  Dec.  151;  Leesev.  Clark,  20 

thus  finally   determined    they   are  res  Cal.  421;  Ward  t^.  Mulford,32  Cal.370; 

adjudicatoj  and    the  determination   is  Beard  v,  Federy,  3   Wall.  (U.  S.)  491; 

final  and  conclusive  upon  the  rights  of  Hornsby  v,  U.  S.,  10  Wall.  (U.  S.)242. 

the  parties.    Treadway  v.  Semple,  28  9.  Fremont  v.  U.  S.,  17  How.  (U.  S.) 

Cal.  659;  Semple  v.  Wright,   32  Cal.  557  ;U.  S.  v.  Moreno,  i  Wall.  (V.  S.) 

666;  Yates  v.  Smith,  38  Cal.  63;  Sem-  404;  Hornsby  f.  U.  S.,  10  Wall.  (U.S.) 

pie  V.  Ware,  42  Cal.  621.  241 ;   Teschemacher  v.  Thompson,  18 

4.  Miller  v.  Dale,  92  U.  S.  473;  Seale  Cal.  11 ;  79  Am.  Dec.  151 ;  Estrada  r. 

v»  Ford,  29  Cal.  106;  Merrill  v.  Chap'  Murphy,i9.Cal.  270;  Leese  t».  Clark, 20 

man,  34   Ual.   253;  Southern   Pac.   R,  Cai.  421 ;   Ward  v,  Mulford,  32  Cal. 

Co.  V,  Garcia,  64  Cal.  518;  Southern  370;  Thompson  v.  Doaksum,  68  CaL 

Pac.  R.  Co.  V.  Dull,  10  Sawy.  (U.  S.)  596;  Newhall  v.  Sanger,  92  U.  S.764. 

515.  10.  U.  S.  I/.  Percheman,7Pet.(U.&) 
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Aet  of  1861. 


United  States  became  vested  with  the  title  to  all  the  lands  in  Cal- 
ifornia not  held  in  private  ownership  by  a  legal  or  equitable  title.^ 

8.  Act  of  1%51—a.  Purpose  of  Act.— By  the  act  of  March  3, 
1 85 1,  the  United  States  declared  the  conditions  under  which  it 
would  discharge  its  political  obligations  to  Mexican  grantees.^ 
The  power  to  decide  upon  the  validity  of  any  claim  presented  to 
land  in  California  by  virtue  of  any  right  or  title  derived  from  the 
Spanish  or  Mexican  government,  as  matter  of  original  jurisdiction, 
is,  by  the  act,  exclusively  conferred  upon  the  commissioners 
appointed  under  the  act.*  The  main  purpose  of  the  statute  was 
to  separate  and  distinguish  the  lands,  which  the  United  States 
owned  as  property,  which  could  be  sold  to  others,  from  those 
lands  which  belonged  either  equitably  or  legally  to  private  parties 
under  a  claim  of  right  derived  from  the  Spanish  or  Mexican 
Governments.*  The  effect  of  the  act  of  1851  was  to  reserve  all 
lands  m  California  covered  by  grants  made  by  the  former  gov- 
ernment so  as  to  afford  a  reasonable  time  for  the  asserting  of 
rights  thereto  before  the  tribunal  provided  by  the  act.* 

6.  Embraced  Claims  Legal  and  Equitable.— The  act  em- 
braced not  only  equitable  titles,  but  legal  titles  also,  and  required 
them  all  to  undergo  examination  and  to  be  passed  upon  by  the 
court.*    A  title  derived  from  the  Mexican  Government  was  not 


51 ;  U.  S.  r.  Clarke,  8  Pet.  (U.  S.)  465  ; 
tr.  S.  V.  Wiggins,  14  Pet.  (U.  S.)  349; 
U.  S.  V.  Arredondo,  6  Pet.  (U.  S.)  691; 
Henderson  v.  Poindexter,  12  Wheat. 
(U.  S.)  543;  U.  S.  r.  Revnes,  9  How. 
(U.  S.)  144;  Dent  r.  Emmeger,  14 
WaU.   (U.  S.)  308. 

1.  Thompson  v.  Doaksum,  68  Cal. 
596 ;  Botiller  v.  Dominguez,  130  U.  S. 

2.  Beard  v.  Federy,  3  Wall.  (U.  S.) 
490;  Estrada  v.  Murphy,  19  Cal.  270; 
Leese  v.  Clark,  20  Cal.  415;  De 
Arguello  v.  Greer,  26  Cal.  628; 
Thompson  v.  Doaksum,  68  Cal.  597 ; 
More  V.  Steinbach,  127  U.  S.  70; 
Leese  v,  Clark,  18  Cal.  s74;  Peralta  v. 
U.  S.,  3  Wall.  (U.  S.)  434;  Townsend 
v.  Greeley.  5  Wall.  (U.  S.)  335. 

In  the  execution  of  the  treaty,  ob- 
ligations with  respect  to  property 
claimed  under  Mexican  laws,  the  Uni- 
ted States  might  adopt  such  modes 
of  procedure  as  it  deemed  expedient. 
It  might  act  by  legislation  directly  up- 
on the  claims  preferred,  or  it  might 
provide  a  special  board  for  their 
determination,  or  it  might  require 
their  submission  to  the  ordinary  tribu- 
nals. It  was  the  sole  judge  of  the 
propriety  of  the  mode,  and  having  the 
plenary  power  of  confirmation,  it  may 
annex  any  conditions  to  the  confirma- 


tion of  a  claim  resting  upon  an  imper- 
fect right  which  it  may  choose.  It 
may  declare  the  action  of  the  special 
boar^  final;  it  may  make  it  subject  to 
appeal;  it  may  require  the  appeal  to 
go  through  one  or  more  courts,  and  it 
may  arrest  the  action  of  the  board 
or  courts  at  any  stage.  Grisar  v. 
McDowell,  6  Wall.  (U.  S.)  379; 
Trenouth  v.  San  Francisco,  100  (U.  S.) 
255;  Teschemacher  v.  Thompson,  18 
Cal.  25;  79  Am.  Dec.  151;  Leese  r. 
Clark,  18  Cal.  571 ;  20  Cal.  421. 
8.  Castilleror.U.S.,2  Black  (U.S.)  1. 

4.  Botiller  v.  Dominguez,  130  U.  S. 
238;  Castro  V.  Hendricks,  23  How.  (U. 
S.)  438;  Townsend  v.  Greeley,  5  Wall. 

(U.S.)  335. 

The  object  of  the  inquiry  provided 
for  by  the  act  was  to  discover  forfeitures 
or  to  enforce  rigorous  conditions.  The 
declared  purpose  was  to  authenticate 
titles  and  to  afford  the  solid  guaranty 
to  rights  which  ensues  from  their  full 
acknowledgment  by  the  supreme  au- 
thority. U.  S.  V.  Fossatt,  21  How.  (U. 
S.)  446;  U.  S.  V,  Auguisola,  i  Wall. 
(U.S.)  352. 

5.  Newhall  v.  Sanger,  92  U.  S.  761. 

6.  Fremont  v.  U.  S.,  17  How.  (U.  S.) 
553;  U.  S.  V.  Fossatt,  21  How.  (U.  S.) 
446;  More  V,  Steinbach,  127  U.  S.  70. 

The  object  of  the  provision  appears 
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perfect  while  any  further  action  was  required  on  the  part  of  such 
government  or  its  successor,  in  order  to  invest  the  claimant  with 
the  entire  legal  title  to,  and  the  absolute  possession  of  the  specific 
lands  granted.^  Inchoate  or  equitable  titles  required  further  action 
of  the  granting  power  for  their  protection  and  their  presentation 
was  necessary  to  enable  the  new  government  to  discharge  its  polit- 
ical obligations  in  this  respect.*  The  act  is  not  subject  to  any  con- 
stitutional obligation  so  far  as  it  applies  to  grants  of  an  imperfect 
character,  which  require  further  action  of  the  political  depart- 
ment to  render  them  perfect.*  Legal  titles — such  as  were  perfect 
under  the  former  government — did  not  need  any  action  of  the 
new  government  for  their  protection,  but  their  presentation  was 
necessary  to  enable  the  new  government  to  ascertain  the  extent 
of  the  property  it  had  acquired  by  the  accession  of  the  county.* 
The  holders  of  legal  titles,  such  as  were  perfect  under  the  former 
government,  were  not. compelled  to  submit  them  to  the  board  of 
commissioners  appointed  under  the  act,  nor  did  they  forfeit  their 
lands  by  a  failure  to  present  them  to  such  board  for  confirma- 
tion.* 

c.  Mere  Possessory  Claims  Not  Embraced.— Mere  posses- 
sion of  land  with  the  consent  of  the  Mexican  Government,  no 
matter  how  long  continued,  created  no  right  in  the  possession 
which  the  United  States  was  required  to  recognize  or  which  was 
permitted  to  be  confirmed  by  the  act  of  185 !.• 

to  be  to  place  the  titles  to  lands  in  Call-  Arguello  v,  Greer,  a6  Cal.  628.    The 

fornia  upon  a  stable  foundation,  ^d  to  government  must  take  some  steps  to 

give  the  parties   who   possessed  them  determine  the  extent  of   its  own  pos- 

an  opportunity  of  placing  them  on  the  sessions,  and,  for  that    purpose,  mtj 

records  of  the  country  in  a  manner  and  require    the    presentation    of    claims 

form  that  will  prevent  future  contro-  which  are  asserted  by  individuals,  and, 

versjr.    Fremont  v.  U.  S.,  17  How.  (U.  as  a  consequence,  may  prescribe  the 

S.)  453.  penalty  of    non -presentation.    And  as 

1.  Beard  v.  Federy,  3  Wall.  (U.  S.)  to  the  political  obligations  assumed 
489;  Carpenter  v.  Montgomery,  13  by  the  treaty,  it  must  determine  for 
"Wall.  (U.  S.)  488;  Teschemacker  v,  itself,  for  no  other  power  can  determine 
Thompson,  x8  Cal.  27;  79  Am.  Dec.  for  it,  or  control  its  action  in  that  re- 
151;  Thornton  v,  Mahoney,  24  Cal.  spect — the  mode  and  manner  in  which 
579;  De  Arguello  t;.  Greer,  26  Cal.  628;  they  shall  be  discharged.  Estrada  r. 
Steinbach    v.    Moore,    30    Cal.     508;  Murphy,  19  Cal.  271. 

Stevenson   r.    Bennett,    35    Cal.    432;  4.  Leese  v.  Clark,  20  Cal.  423. 
Banks  v,  Moreno,  39  Cal.  335;  Chipley  6.  Minturn  v.  Brower,  24  Cal.  663; 
V,  Farris,  45  Cal.   538;  Wickins  v.  Mc-  Phelan  v,  Poyoreno,  74  Cal.  452;  Do- 
Cue,  46  Cal.  661;  Gardiner  v.  Miller,  minguez  v.    Botiller,     74    Cal.    457; 
47  Cal.  570.  Thompson  v.  Doaksum,  68  Cal.  597. 

2.  Leese  «;.  Clark,  ao  Cal.  422 ;  Min-  There  is  nothing  in  the  language  of 
turn  V,  Brower,  24  Cal.  644;  Steinbach  the  statute  to  imply  any  such  exclusion 
V,  Moore,  30  Cal.  507;  Banks  v.  Mo-  of  perfected  claims  from  the  jurisdic- 
reno,  39  Cal.  246;  Chipley  v.  Farris,  j  j  tion  of  the  commission.  The  act  re- 
Cal.  538;  Thompson  v,  Doaksum,  08  quires  all  claims  to  be  presented, 
Cal.  59j;  Estrada  v.  Murphy,  19  Cal.  perfect  as  well  as  imperfect  claims. 
369;  Rico  V.  Spence,  21  Cal.  511 ;  Ste-  Botiller  t>.  Dominguez,  130  U.  S.  247. 
venson  v.  Spence,  35  Cal.  432.  6.  U.  S.  v,  Garcia,  33   How.  (U.  S.) 

8.  Beard  v,  Federy,  3  Wall.  (U.  S.)  280;  Serrano  r.  U.  S.,  5  WaU.  (U.  S.) 
490 ;  Estrada  v.  Murphy,  19  Cal.  269;  a6i  ;  De  Haro  v,  U.  S.,  5  Wall.  (U.  S.) 
Minturn  v,  Brower,   34  Cal.  662 ;  De    626. 
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d,  Indian  Claims.  —  Mission  and  Pueblo  Ii^dians  were  not 
required  by  the  act  to  present  their  claims,  and  are  not  affected  by 
their  failure  to  present  them.^  All  other  Indians  were  required 
to  present  their  claims  to  the  commissioners,  and  claims  not  so 
presented  are  lost.* 

e.  AssiGNEE*s  Claims. — The  assignee  of  a  grantee  might  pre- 
sent his  claim,  but  where  there  were  many  assignees  the  proper 
party  to  the  proceeding  was  the  original  grantee  who  could  pro- 
duce the  documents  of  title  and  best  knew  how  to  establish  it.^ 

/.  Effect  of  Failure  to  Present  Claim.— All  claims  not 
presented  to  the  board  of  commissioners  provided  for  by  the  act 
during  the  time  fixed  by  the  act  for  their  presentation,  are  treated 
by  the  act  as  non-existent,  and  the  land  as  belonging  to  the  public 
domain.^ 

g.  Proof  of  Grant. — The  record  required  to  be  kept  by 
section  i  i«of  the  Regulations  of  1828  is  the  evidence  of  the  grant, 
and  the  grant  must  be  established  by  such  record  evidence  as 
found  in  the  archives,  or  which,  having  been  there,  has  been  lost.* 

h.  Commissioners— ( I)  /?«/;/.— The  duty  of  the  commissioners 
appointed  under  the  act  was  confined  to  determining  the  validity 
of  grants  made  by  the  Mexican  Government  as  between  the 
claimant  and  the  United  States.® 


1.  Bjrrne  v.  Alas,  74  Cal.  639. 

8.  Thompson  v,  Doaksum,  68  Cal. 
597;  Bjme  V,  Alas,  74  Cal.  640. 

8.  U.  S.  r.  Grimes,  3  Black  (U.  S.) 
612;  Beard  v.  Fedei7,3  Wail.  (U.  S.) 
490. 

4.  U.  S.  V.  Fossatt,  21  How.  (U.  S.) 
446 ;  Estrada  t\  Murphr,  19  Cal.  269; 
Rico  V,  Spence,  2x  Cal.  504;  Bouldln 
V,  Phelps,  30  Fed.  Rep.  547;  12  Sawy. 
(U.  S.)  309.  The  act  required  all 
claims  to  lands  to  he  presented  within 
two  jears  from  its  date,  and  declared,  in 
effect,  that  if  upon  such  presentation 
they  are  found  hy  the  tribunal,  created 
for  their  consideration  and  by  the 
courts  on  appeal  to  be  valid,  the  gov- 
ernment will  recognize  and  confirm 
them  and  take  such  action  as  will  re- 
sult in  rendering  them  perfect  titles. 
But  it  has  also  declared  in  effect  by  the 
same  act  that  if  the  claims  be  not  pre- 
sented within  the  period  designated,  it 
will  not  recognize  nor  confirm  them, 
nor  take  any  action  for  their  protection, 
but  that  the  claims  will  be  considered 
and  treated  as  abandoned.  Beard  v, 
Federy,  3  Wall.  (U.  S.)  490. 

5.  U.  S.  V,  Bolton,  23  How.  (U.  S.) 
341 ;  Peralta  v.  U.  S.,  3  Wall!  (U.  S.) 
434;  Romero  t;.  'U.  S.,  i  Wall.  (U.  S.) 
721 ;  Bouldin  p.  Phelps,  30  Fed.  Rep. 
547;  12  Sawy.  (U.  S.)  325.    It  was  an 


essential  part  of  the  system  of  Mexico 
to  prefcerve  full'  record  evidence  of  all 
grants  of  the  public  domain  and  of  the 
various  proceedings  by  which  they  were 
obtained.  Where,  therefore,  a  claim  to 
land  is  asserted  under  an  illegal  grant 
from  the  Mexican  Government,  ref- 
erence must  in  the  first  instance  be  had 
to  the  archives  of  the  country  embrac- 
ing « the  period  when  the  grant  pur- 
ports to  have  been  made.  If  they 
furnish  no  information  on  the  subject 
a  strong  presumption  naturally  arises 
against  the  validity  of  the  instrument 
produced,  which  can  only  be  overcome, 
if  at  )a11,  by  the  clearest  proof  of  its 
genuineness,  accompanied  by  open  and 
continued  possession  of  the  premises. 
Pico  V.  U.  S.,  2  Wall.  (U.  S.)  279;  U. 
S.  V.  Teschmaker,  22  How.  (U.  S.)  392; 
U.  S.  V.  Pico,  22  How.  (U.  S.)  406; 
Fuentes  v.  U.  S.,  22  How.  (U.  S.)  443; 
U.  S.  V.  Castro,  24  How.  (U.  S.)  346; 
Luco  V.  U.  S.,  23  How.  (U.S.)  5x5; 
Peralta  v.  U.  S.,  3  Wall.  (U.  S)  434; 
White  v.  U.  Sm  I  Wall.  (U.  S.)  660. 
6.  Brown  v.  Brackett,  21  Wall.  (U. 
S.)  387.  Where  the  grants  were  by 
metes  and  bounds,  or  where  a  juridical 
delivery  of  possession  had  established 
the  boundaries,  it  was  proper  for  the 
board  to  declare  them  in  its  decree. 
But  in  case  of  a  grant  of  a  specified 
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(2)  Decision,  —  The  decision  of  the  commission  was  not  con- 
clusive upon  either  party  to  the  proceeding.  Either  party  was 
entitled  to  appeal  therefrom  to  the  United  States  district  court 
with  the  ultimate  right  of  appeal  to  the  supreme  court.^ 

(3)  Judgment;  Effect  of. — The  judgment  of  the  board  of  com- 
missioners upon  the  validity  of  a  grant  presented  to  them,  if  not 
appealed  from,  or  if,  on  appeal,  affirmed,  is  conclusive  against*the 
United  States  and  those  claiming  under  the  United  States.* 
Claimants  under  titles  subsequent  to  the  acquisition  of  the  coun- 
try by  the  United  States  took  in  Subordination  to  its  action  in 
reference  to  claims  existing  at  the  date  of  the  acquisition,  and 
are  bound  by  the  proceedings  had  under  the  act,  although  not 
parties  to  such  proceedings,  or  given  notice  of  them.* 

i.  Effect  of  Confirmation. — A  confirmation  vests  the  legal 
title  in  the  confirmee,  subject,  however,  to  any  equitable  rights 
under  the  title  confirmed  which  existed  at  the  time  of  the  con- 
firmation.* 

J.  Equitable  Rights;  How  Enforced. — The  holders  of 
equitable  titles  must  seek  their  riehts  by  a  proceeding  appropriate 
to  their  nature  and  condition.  They  cannot  maintain  an  action 
of  ejectment  against  the  confirmees  or  those  claiming  under  them, 
but  must  go  into  equity  where  their  rights  can  be  properly  inves- 
tigated with  a  due  regard  to  the  rights  of  others.* 

k.  Third  Persons.  —  Under  the  isth  section  of  the  act, 
"third  persons"  are  not  bound  by  any  of  the  proceedings  had 
under  the  act,  or  by  a  patent  issued  in  pursuance  of  such  pro- 
ceedings.®   The  term  **  third  persons,*'  as  used  in  the  act,  does 

quantity  of  land  Ijing  within  exterior  8.  Teschemacher  v.  Thompson,  18 
boundaries  embracing  a  much  larger  Cal.  25;  79  Am.  Dec.  151;  Leeter. 
tract,  and  in  relation  to  which  no  pro-  Clark,  20  Cal.  422 ;  Merrill  v.  Chap- 
ceedings  were  ever  taken  by  the  Mexi-  man,  34  Cal.  253 ;  People  v,  San  Fran- 
can  government  for  the  measurement  cisco,  25  Cal.  400. 
and  segregation,  a  confirmation  of  the  4.  Townsend  r.  Greeley,  5  Wall, 
claim  was  only  a  judicial  determina-  (U.S.)  326;  Carpenter  v.  Montgom- 
tion  of  the  right  of  the  claimant  to  ery,  13  Wall.  (U.S.)  494;  O'Coonell  r. 
have  a  specific  quantity  set  apart  to  Dougherty,  32  Cal.  463;  Banks  v. 
him  out  of  a  general  tract,  and  the  Moreno,  39  Cal.  246;  Mound  Citr 
duty  of  the  board  was  discharged  by  a  Land,  etc.,  Assoc,  v,  Philip,  64  Cal. 
confirmation  of  the  claim  in  the  gen-  497;  Byrne  z\  Alas,  74  Cal.  639;  Bonl- 
eral  terms  of  the  grant,  leaving  the  din  v.  Phelps,  30  Fed.  Rep.  547;  12 
specific  quantity  designated  to  be  sur-  Sawy.  (U.  S.)3ii;  Estrada  7\  Mor- 
veyed  and  set  oft  by  the  proper  officers  phy,  19  Cal.  72 ;  Clark  v.  Lockwood, 
of  the  government  to  whom  the  sub-  21  Cal.  222;  Emeric  v,  Penniman,  26 
ject  of  surveys  was  intrusted.  U.  S.  v.  Cal.  124;  Hartley  v.  Brown,  51  Cal.  465. 
Sepulveda,  i  Wall.  (U.  S.)  107.  5.  Carpenter    v,    Montgomery,    13 

1.  U.  S.  V,  Circuit  Judges,  3  Wall.  Wall.  (U.S.) 494;  O'ConneUr.  Dough- 

(U.  S.)  673;  Newhall  v,  Sanger,  92  U.  erty,  32  Cal.  462;   Bouldin  r,  Phelps, 

S.  764.  12   Sawy.  (U.  S.)  312;  30  Fed.  Rep. 

8.  Gregory  v,  McPherson,   13    Cal.  547;  Estrada  v.  Murphy,   19  Cal.  272; 

^74 ;  Molt  V.  Smith,  16  Cal.  550;  Ma-  Clark  v.  Lockwood,  21  Cal.  220,222; 

boney  v.   Van  Winkle,  21    Cal.   576;  Emeric  t>!  Penniman,  |o  Cal.  124. 

Kimball  v.  Semple,  25  Cal.  454;  So'toT^.  6.  Leese  v,  Clark,  20  Cal.  424;  Hale 

Kroder,  19  Cal.  87 ;  Semple  v,  Hagar,  27  v,  Akers,  69  Cal.  x66;  Byrnes  v.  Alas, 

Cal.  168 ;   Bernal  v.  Lynch,  36  Cal.  143.  74  Cal.  637. 
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not  embrace  all  persons  other  than  the  United  States  and  the 
claimants,  but  only  those  who  hold  independent  titles  arising 
previous  to  acquisition  of  the  country,  and  whose  titles  at  that 
date  were  such  as  to  enable  them  to  resist  successfully  any  subse- 
quent action  of  the  government  affecting  them.^ 

/.  Effect  of  Rejection  or  Non-presentation.— The  final 
rejection  of  the  claim  in  the  proceedings  had  under  the  act  op- 
erated praprio  vigore,  to  restore  the  lands  claimed  to  the  public 
domain  without  any  further  action  by  the  government.*  So  also 
did  a  failure  to  present  the  claim  within  the  required  time.* 

tn.  Patent — (i)  Operation  and  Effect, — A  patent  issued  upon 
confirmation  of  a  Mexican  grant  takes  effect  as  of  the  date  of  the 
filing  of  the  petition  with  the  board  of  commissioners,  and  is  to 
be  regarded  as  executed  on  that  day,  and  passes  whatever  inter- 
est the  United  States  may  then  have  had  in  the  premises.*  It 
operates,  in  consequence,  as  an  absolute  bar  to  all  claims  under 
the  United  States  having  their  origin  subsequent  to  the  petition.* 
The  patent  is  also  a  record  of  the  government  showing  its  action 
and  judgment  with  respect  to  the  title  of  the  claimant  as  it  ex- 
isted upon  the  acquisition  of  the  cc  untry.  It  is  conclusive  evidence 
of  the  validity  of  the  original  grant,  and  of  the  recognition  and 


1.  Beard  v,  Fecfey,  3  Wall.  (U.  S.) 
493 1  Waterman  v.  Smith,  13  Cal.  420; 
Moore  v.  Wilkinson,  13  Cal.  488;  Leese 
v,  Clark,  20  Cal.  424 ;  Teschemacher  v, 
Thompson,  18  Cal.  27 ;  Leese  v.  Clark, 
30  Cal.  572  ;  Biddle  Hoggs  v,  Merced 
Min.  Co.,  14  Cal.  362 ;  Minturn  v.  Brow- 
er,  24  Cal.  068 ;  Dc  Arguello  v.  Greer, 
36  Cal.  626;  Miller  v.  Dale,  44  Cal.  576; 
Hale  V.  Akers,  69  Cal.  166 ;  People  v. 
San  Francisco,  75  Cal.  399. 

8.  Newhall  v,  Sanger,  92  U.  S.  764 ; 
Page  V.  Fowler,  37  Cal.  107;  Hutton 
V,  Frisbie,  37  Cal.  481 ;  Rush  v.  Casey, 
39  Cal.  3^2;  McGary  v.  Hastings,  39 
Cal.  368 ;  Dodge  v,  Ferez,  2  Sawy.  (U. 
S.)  653. 

8.  Newhall  v,  Sanger,  92  U.  S.  764. 

4.  Beard  v.  Federy,  3  Wall.  (U.S.) 
491 ;  Adam  v.  Norris,  IP3  U.  S.  593 ; 
Moore  v.  Wilkinson,  13  Cal.  488;  Bid- 
die  Boggs  V,  Merced  Min.  Co.,  14  Cal. 
362 ;  Stark  v,  Barrett,  15  Cal.  366 ;  Ely 
V.  Frisbie,  17  Cal.  259;  Teschemacher 
-v,  Thompson,  18  Cal.  26;  Leese  v. 
Clark,  18  Cal.  571 ;  Touchard  v.  Crow, 
20  Cal.  160;  81  Am.  Dec.  108;  Morrill 
'V.  Chapman,  35  Cal.  88.  Mines  of  gold 
and  silver  existing  on  the  premises 
pass  by  the  patent.  Moore  v.  Shaw,  17 
CaL  224;  Fremont  v.  Seals,  18  Cal.  433; 
Ah  Hee  v.  Chippen,  19  Cal.  497.  The 
United  States  in  dealing  with  claimants 
of  land  under  Mexican  grants,  which 
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had  come  into  its  political  control  t  y  the 
treatjr  of  Mexico,  never  made  pretense 
that  It  was.  the  owner  of  the  lands  so 
granted  by  Mexico.  When,  therefore^ 
guided  by  the  tribunals  which  the 
government  had  established  to  pass 
upon  the  validity  of  these  alleged 
grants,  it  issued  a  patent  to  the  claim- 
ant, it  was  in  the  nature  of  a  quit- 
claim, an  admission  that  the  rightful 
ownership  had  never  been  in  the 
United  States,  but,  at  the  time  of  the 
session,  it  had  passed  to  the  claimant 
or  to  those  under  whom  he  claimed. 
Adam  v.  Norris,  103  U.  S.  591. 

5.  Stark  t;.  Barrett,  15  Cal.  366 ;  Leese 
V.  Clark,  18  Cal.  571.  In  addition  to 
this,  being  conclusive  upon  the  ques- 
tion of  the  existence  and  validity  of 
the  grant,  it  necessarily  establishes  the 
title  of  the  patentees  from  the  date 
of  the  grant,  the  character  of  such 
title  depending  upon  the  issuance  of 
the  patent,  upon  the  nature  of  the 
grant  and  the  proceedings  of  the  for- 
mer government  in  relation  thereto; 
whether  the  grants  were  of  a  specific 
tract  separated  from  other  land  by 
defined  boundaries,  or  whether  the 
grants  were  of  a  certain  quantity  of 
land  lying  in  a  large  tract ;  and,  in  the 
latter  case,  whether  juridical  possession 
had  been  given  to  the  grantee.  Stark  v. 
Barrett,  15  Cal.  366. 
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confirmation,  and  of  the  survey  and  of  its  conformity  with  the 
confirmation,  and  the  relinquishment  to  the  patentee  of  all  the 
interest  of  the  United  States  in  the  land.^ 

(2)  How  Vacated;  Collateral  Attack, — It  can  only  be  vacated  and 
set  aside  by  direct  proceedings  instituted  by  the  United  States,  or 
by  parties  acting  in  its  name  and  by  its  authority.*  If  the  au- 
thority  to  issue  the  patent  depends  upon  the  existence  of  partic- 
ular facts  in  reference  to  the  condition  or  location  of  the  property, 
or  the  performance  of  certain  antecedent  acts,  and  officers  have 
been  appointed  for  the  ascertainment  of  these  matters  in  advance, 
who  have  passed  upon  them  and  given  their  judgment,  then  the 
patent,  though  the  judgment  of  the  ofHcers  be  in  fact  erroneous, 
cannot  be  attacked  collaterally  by  parties 'showing  title  subse- 
quently from  the  same  source,  much  less  by  those  who  show  no 
color  of  title  in  themselves.^  It  cannot  be  attacked  collaterally, 
even  for  fraud,  whether  charged  to  have  existed  in  the  procure- 
ment of  the  original  grant  or  in  the  proof  of  its  execution,  or  in 


1.  Bojle  V,  Hinds,  3  Sawy.  (U.  S.) 
527;  Mora  V,  Nunez,  7  Sawr.  (U.  S.) 
463;  Beard  v.  Federy,  3  Wall.  (U.  S.) 
492 ;  More  v.  Steinbach,  137  (U.  S.)  70 ; 
Moore  V.  Wilkinson,  13  Cal.  487;  Bid- 
die  Boggs  V.  Merced  Min.  Co.,  14  Cal. 
?63;  Stark  v.  Barrett,  15  Cal.  366; 
-eese  v.  Clark,  18  Cal.  571;  EI7  ». 
Frisbie,  17  Cal.  259;  Teschemacher  v. 
Thompson,  18   Cal.  36; 


;  79  Am.  Dec. 
>  Cal.  431;  Mott 


151;  Leese  v,  Clark,  30  ( 
V.  Smith,  16  Cal.  548;  Durfeet;.  Plais- 
ted,  38  Cal.  83;  Miller  v.  Dale,  44 
Cal.  578 ;  Cruz  v,  Martinez,  53  Cal. 
339;  Feople  V.  San  Francisco,  75  Cal, 
397  ;  Adair  v.  White,  85  Cal.  313. 

Bj  it  the  government  declares  that 
the  claim  asserted  was  valid  under  the 
laws  of  Mexico ;  that  it  was  entitled  to 
recognition  and  protection  bj  the 
stipulations  of  the  treatj,  and  might 
have  been  located  under  the  former 
government,  and  it  is  correctly  located 
now,  so  as  to  embrace  the  premises  as 
they  are  surveyed  and  described.  As 
against  the  government  this  record,  so 
long  as  it  remains  unvacated,  is  con- 
clusive. And  it  is  equally  conclusive 
against  parties  claiming  under  the 
government  by  title  subsequent.  Beard 
V,  Federv,  3  Wall.  (U.  S.)  493;  Man- 
ning V.  San  Jacinto  Ins.  Co.,  7  Sawy. 
(U.  S.)  ^18;  Yount  V,  Howell,  14  Cal. 
470;  Pioche  V,  Paul,  33  Cal.  iix; 
Kimball  v,  Semple,  35  Cal.  454J  Chip- 
ley  V,  Farris,  4s  Cal. 
Mai 

Francisco, 

16  Cal.  548;   Ely  'v,   Frisbie,  17   Cal. 
259;  Leese  v.  Clark,  18  Cal.  572;  Tes- 


Limoaii  V,  sempie,  35  L/ai.  454;  ^.^nip- 
ly  V,  Farris,  45  Cal.  538 ;  Cruz  v. 
f  artinez,  53  Cal.  343 ;  People  v.  San 
'rancisco,  75  Cal.  390 ;  Mott  v.  Smith, 


chemacher  v,  Thompson,  18  Cal.  35; 
79  Am.  Dec.  151;  Miller  v.  Dale,  44 
Cal.  578 ;  Turner  v,  Donnelly,  70  Ctl. 
604. 

In  Beard  v.  Fed*ery,  3  Wall.  (U.  S.) 
493,  the  couft  by  Field,  J.,  said:  "It 
is  in  this  effect  of  the  patent,  as  a  rec- 
ord of  the  government,  that  its  secu- 
rity and  protection  chiefly  lie.  If 
parties  asserting  interests  in  lands,  ac- 
quired since  the  acquisition  of  the  . 
country,  cbuld  deny  and  controvert 
this  record,  and  compel  the  patentee 
in  every  suit  for  his  land,  to  establish 
the  validity  of  his  claim,  his  right  to 
its  confirmation  and  the  correctness  of 
the  action  of  the  tribunals  and  ofiicen 
of  the  United  States  in  the  location  of 
the  same,  the  patent  would  fail  to  be  as 
it  was  intended  it  should  be — an  instru- 
ment of  quiet  and  security  to  the  pos- 
sessor. The  patentee  would  find  his 
title  recognized  in  one  suit  and  re- 
jected in  another ;  and  if  his  title  were 
maintained,  he  would  find  his  land  lo- 
cated in  many  different  places  as  the 
varyine  prejudices,  interests,  or  no- 
tions of  justice  of  witnesses  and  jury- 
men mieht  suggest  Every  fact  upon 
which  the  decree  and  patent  rests 
would  be  open  to  contestation.  No 
construction  which  will  lead  to  such 
results  can  be  g^ven  to  the  act  of 
March  3, 1857." 

S.  Ely  V.  Frisbie,  17  Cal.  259;  Leese 
v.  Clark,  18  Cal.  573;  Miller  v.  Dale 
44  Cal.  578;  Turner  x'.  Donnelly,. 70 
Cal.  604. 

8.  Doll  V,  Meador,  16  Cal.  335; 
Dodge  V.  Perey,  3  Sawy.  (U.  S.)  654. 
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the  making  of  the  survey.*  If,  however,  the  patent  be  void  on  its 
face,  or  was  issued  without  authority,  or  was  prohibited  by  statute, 
or  the  government  had  no  title,  it  may  be  impeached  collaterally 
in  an  action  at  law.*  The  patent  is  prima  facie  valid,  and  the 
burden  is  upon  the  party  attacking  it  to  show  that  under  no  cir- 
cumstances was  its  issuance  authorized.^  Such  collateral  attack 
can  only  be  made  by  one  in  privity  with  the  common  source  of 
title,^  or  by  one  lawfully  in  possession  of  the  lands  under  the  pre- 
emption laws  of  the  United  States  sustaining  such  privity  with 
the  government.* 

7.  Pueblo  Lands— ^.  Rights  of  Pueblo.— By  the' laws  of  Spain, 
which  laws  were  continued  in  force  by  Mexico  when  that  country 
came  into  possession  of  California,  pueblos  were  entitled,  for  their 
benefit,  and  the  benefit  of  their  inhabitants,  to  the  use  of  the 
lands  constituting  the  sites  of  such  pueblos,  and  of  adjoining 
lands  within  certain  prescribed  limits.®  No  formal  grants  were 
made  to  the  pueblos,  but  their  rights  or  title  to  the  land  vested 
ipso  facto  on  the  formation  or  official  regulation  of  the  town.'' 

b.  Assignment  to  Pueblo. — These  laws  and  ordinances  provided 
for  the  assignment  to  the  pueblos,  when  once  established  and  of- 
ficially recognized,  for  their  use  and  the  use  of  their  inhabitants, 
of  such  lands,  to  the  extent  "of  four  square  leagues.^^  The  lands 
to  which  the  pueblos  thus  became  entitled  were  required  to  be 
measured  off  in  a  square  or  prolonged  form,  according  to  the 
nature  of  the  country .•  Until  the  lands  were  definitively  assigned 
and  measured  off  the  title  of  the  pueblo  was  to  them  imperfect.^® 
Such  measurement  and  segregation  could  be  made  by  the  gov- 
ernment only,  and  could  not  be  made  by  the  pueblo  so  as  to  bind 

1.  Biddle   Boggs    v,   Merced    Min.  Wall.  (U.  S.)  373;  San  Francisco «;.  I-^ 

Co^  14  Cal.  36a ;  Fremont  v.  Seals,  18  Roy,  138  U.  S.  656;  U.S.  v.  Pico, 5  Wall. 

Cal.  435;  Turner  v,  Donnellj,  70  Cal.  (U.  S.)  540;  Montgomery  v,  Berans,  i 

604.  Sawj.   (U.S.)   653;  Trenouth  v.  San  ^ 

».  Dolanv.  Carr,  125  U.  S.  625;  Doll  Francisco,  100  U.  S.  252;  Hart  v,  Bur- 

V.  Meador,  16  Cal.  324;  Kile  v.  Tubbs,  nett,  18  Cal.  530;  Hale  v.  Akers,  69  Cal. 

33  Cal.  443;  Terry  v.  Megerle,  24  Cal.  166. 

629;  Durfee    v.  Plaisted,  38  Cal.  83;  7.  U.  S.  v.  Pico,  5  WaH.  (U.  S.)  540; 

McGarahan  v.  New  Idria  Min.  Co.,  49  Hart  v,  Burnett,  15  Cal.  542 ;  Steven 


C*l-  335 ;    Carr  v,  Quigiey,    57   Cal.  son  v.   Bennett,  35  Cal.  433 ;  Hale  v. 

'Tnited  Land  Ass'n  v.  Knight,  85  Akers,  69  Cal.  167. 

59.  8.  Townsend   v.    Greeley,    5    Wall, 

ollins  V.  Bartlett,  44  Cal.  381;  (U.     S.)    336;     Grisar  v.    McDowell, 


394;  United  Land  Ass'n  v.  Knight,  85  Akers,  69  Cal.  167. 

Cal.  459.  8.  Townser  " 

Collins  V.  Bartlett,  44  Cal.  381;  (U.     S.)    336 

istont;.   Ryan,  75  Cal.  297 ;    Bur-  6  Wall.  (U.  S.)  373; 

ling    V.     Thompkins,    77     Cal.    262;  Cal.  167;  U.  S.  v.  Pico,  5  Wall.  (U.  S.) 


al.  459.  8.  Townsend   v.    Greeley,    5    Wall. 

8.  Collins  v.  Bartlett,  44  Cal.  381;     (U.     S.)    336;     Grisar  v.    McDowell, 
Lewistont;.   Ryan,  75  Cal.  297;    Bur-    6  Wall.  (U.  S.)  373;  Hale  v.  Akers,  69 


Southern  R.  Co.  v.  Purcell,  77  Cal.  69.  540;  San  Francisco  v,  Le  Roy,  138  U. 

4.  Doll     v..   Meador,    x6  Cal.   325;  S.  656;    Montgomery    v.    Bevans,    i 

Terry  v,  Megerle,  24  Cal.  629  ;  Durfee  Sawy.  (U.  S.)  653. 

v.  Plaisted,  38Cal.83;  Burrellv.  Haw,  9.  Grisar    v,    McDowell,    6    Wall. 

40   Cal.  377;   Thompson  v.  True,  48  (U.  S.)  373;  Hart  v,  Burnett,  15  Cal. 

Cal.  610;  Schieffery  v,  Tapia,  68  Cal.  530. 

186.  10.  Grisar  r.  McDowell,  6  Wall.  (U. 

B.  Foss  V,  Hinkell,  78  Cal.  163.  S.)  373;  Stevenson  v.  Bennett,  35  Cal. 

6.  Townsend    v.   Greeley,   5    Wall.  430;    Bernal  v.   Lynch,   36   Cal.  135; 

(U.  S.)  336;   Grisar  v.  McDowell,  6  People  t;.  Holladay, 68  Cal.  441. 
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the  government.*  If  the  Mexican  government  never  acted  in 
the  matter,  the  right  and  power  to  locate  the  lands  passed  to  the 
United  States,  and  could  be  exercised  by  them  in  such  manner  as 
they  might  deem  expedient  * 

c.  Title  of  Pueblo. — The  pueblos  held  the  pueblo  lands  in 
trust,  their  title  being  merely  a  right  to  alienate  portions  thereof 
to  their  inhabitants  for  building  or  cultivation,  and  to  use  the  re- 
mainder for  commons,  for  pasture  lands,  as  a  source  of  revenue  or 
for  other  public  purposes.* 

d.  Disposition  by  Pueblo— (i)  Before  the  Conquest.— The 
power  of  the  pueblos  to  dispose  of  the  pueblo  lands  was  limited 
to  the  granting  of  them  for  the  purposes  named.  This  granting 
power  was  exercised  by  the  alcaldes  of  the  pueblos.*  The  records 
kept  by  the  alcaldes  of  the  grants  made  by  them  are  original  evi- 
dence of  such  grants.*  Justices  of  the  peace  had  no  power  to 
make  grants  of  pueblo  lands;®  nor  had  prefects.''  The  pueblo 
lands,  until  disposed  of  by  the4>ueblo  to  private  parties,  were  sub- 
ject to  the  control  and  disposition  of  the  government,  and  could  be 
granted  to  individuals  by  the  governor  of  the  department.®  A 
grant  once  made  by  an  alcalde  could  not  be  revoked  by  the  latter 
at  his  mere  will.®  The  conditions  inserted  in  the  grants  made  by 
alcaldes  are  conditions  subsequent,  and  a  failure  of  the  grantee  to 
comply  with  them  did  not  work  a  forfeiture  of  the  grant.*® 


1.  Leese  v,  Clark,  i8  Cal.  574 ;  I^eese 
V.  Clark,  20  Cul.  4x3. 

2.  Leese  v,  Clark,  18  Cal.  574;  Leese 
V,  Clark,  20  Cal.  414. 

8.  Townsend  v.  Greeley,  5  Wall.  (U. 
S.)  336;  Grisar  v.  McDowell,  6  Wall. 
(U.S.)  373;  Alexander  v,  Roulet,  13 
Wall  (U.  S.)  388  ;  Hart  v.  Burnett,  15 
Cal.  568;  San  Francisco  v,  Canavan, 
42  Cal.  555;  Baker  v.  Brickell,  87  Cal. 
333;  United  Land  Assoc,  v.  Knight, 
85  Cal.  469;  Redding  r.  White,  37  Cal. 

4.  Trenouth  v»  San  Francisco,  100 
U.  S.  252 ;  Welch  v.  Sullivan,  8  Cal. 
197;  Broad  v.  Broad,  40  Cal.  496; 
Cohast;.  Raisin,  3  Cal.  449;  San  Fran- 
cisco V.  Le  Roy,  138  U.  S.  656. 

6.  Palmer  v.  Low,  98  U.  S.  14; 
Downer  v.  Smith,  24  Cal.  121 ;  Donner 
V.  Palmer,  31  Cal.  508;  Sill  v.  Reese, 
47  Cal.  348.  The  entire  proceedings 
were  first  to  be  entered  in  the  officer's 
book,  required  to  be  kept  for  that  pur- 
pose, signed  and  attested  in  due  form 
by  the  proper  officer.  A  copy  or  sum- 
mary statement  of  the  proceedings  as 
contained  in  the  official  book  also  duly 
signed  and  attested  by  the  proper 
officer  was  then  to  be  given  to  the 
grantee  as  evidence  of  his  title,  and, 
in  the  event  of   its  loss,  the  officer  in 


whose  official  custody  the  books  might 
be  at  the  time  was  authorized  and  re- 
quested to  give  him  another  like  copj 
of  the  original  proceedings.  The  rec- 
ord BO  kept  became  an  official  and 
public  record  of  the  transactions  of  the 
alcaldes  in  the  matter  of  granting  town 
lots,  and,  as  such,  primary  evidence  of 
the  acts  there  recited.  Donner  v.  Pal- 
mer, 31  Cal.  508. 

6.  Hubbard  v,  Barry,  3i  Cal.  325. 

7.  Alexander  v.  Roulet,  13  Wall.  (U. 

S.)  387. 

8.  Grisar  v.  McDowell,  6  WaJL  (U. 
S.)  373 ;  Alexander  v.  Roulet,  13  Wall 
(U.  S.)  388;  Carr  t^.  U.  S.,  98  U.  &433; 
Hart  V,  Burnett,  15  Cal.  548 ;  People 
V.  Holladay,  68  C;al.  442 ;  Baker  v. 
Brickell,  87  Cal.  334;  Leese  v.  CUrk, 
18  Cal.  573;  20  Cal.  413;  Bernal  r. 
Lvnch,  36  Cal.  145;  U.  S.  r.  Carr,  3 
Sawy.  (U.S.)  482;  United  Land  As- 
sociation t'.  Knight,  85  Cal.  47a 

9.  Lick  V,  Diaz,  30  Cal.  73 ;  Mont- 
gomery V.  Bevans,  i  Sawy.  ( U.  S.)  6q. 

10.  Holliday  r.  West,  6  Cal.  527: 
Donner  v.  Palmer,  31  Cal.  516.  In 
Donner  v.  Palmer,  31  Cal.  516,  the  court 
by  Sanderson  J.,  said :  "It  has  never  been 
held,  so  far  as  we  are  advised,  that  the 
payment  of  the  municipal  tax  by  the 
grantee  was  a  condition  precedent  to 
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(2)  After  the  Conquest. — The  conquest  of.  California  by  the 
American  forces  July  7,  1846,  terminated  the  authority  of  the 
Mexican  department  officials  over  public  lands.'  It  did  not  sus- 
pend the  power  or  authority  of  the  officers  of  the  pueblos  to  make 
grants  of  such  lands.*  The  fact  that,  the  officers  of  a  pueblo  after 
the  conquest  were  Americans,  or  held  their  offices  under  Ameri- 
can authority,  did  not  change  the  powers  and  obligations,  which 
by  the  existing  laws  of  the  country,  belonged  to  such  municipal 
officers.'  The  power  to  grant  -pueblo  lands  was  never  vested  in 
the  military  governors, of  California.*  The  conquest  did  not 
affect  the  validity  of  grants  of  the  pueblo  lands  previously  made.* 
The  treaty  of  Guadaloupe  Hidalgo  did  not  divest  the  pueblos  of 
any  rights  of  property  nor  alter  the  character  of  their  interests  in 
the  pueblo  lands.®  The  estates  of  the  pueblos  in  their  lands  at 
the  time  of  the  treaty  were  not  indefeasible,  but  simply  a  limited 
right  of  disposition  and  use,  subject  in  all  particulars  to  the  con- 
trol of  the  government  of  the  country,  and  before  such  estates 
could  become  absolute  and  indefeasible,  some  action  was  required 
on  the  part  of  the  United  States!^ 


the  exercise  of  the  granting  power. 
No  such  condition  is  imposed  by  the 
regulations  of  1789,  nor  by  any  other 
to  which  our  attention  has  been  called. 
•The  grant  was  intended  to  be  a  gift 
and  not  a  sale  made  for  the  purpose 
of  encouraging  new  settlements.  The 
money  paid  by  the  grantee  was  a  tax 
-or  fee  and  not  a  price  for  the  lot.  The 
power  was  long  exercised,  so  far  as 
we  are  advised,  before  the  tax  was 
imposed,  and  when  it  was  imposed  we 
do  not  understand  that  it  was  intended 
to  restrict  in  any  sense  the  granting 
power  as  it  had  previously  existed,  but 
merely  to  authorize  the  Ayuntami- 
entos  to  make  a  charge  for  the  grant 
in  the  nature  of  a  fee  or  tax,  for  the 
purpose  of  municipal  revenue,  not  dif- 
fering in  any  respect  from  other 
municipal  fees  or  taxes.  Donner  v. 
Palmer,  31  Cal.  516. 

1.  Mumford  v,  Wardwell,  6  Wall. 
<U.  S.)  435;  Alexander  v,  Roulet,  13 
Wall.   (U.  S.)  387;  Scott  t/.  Dyer,  54 

•Cal.  432. 

2.  Hart  i\  Burnett,  15  Cat.  559; 
Payne  v.  Treadwell,  10  Cal.  228;  Scott 
-r'.  Dyer,  54  Cal.  432. 

3.  Cohas  V,  Raisin,  3  Cal.  452; 
Dewey  v,  Lambier,  7  Cal.  347;  Welch 
-r.  Sullivan,  *  8  Cal.  197;  Hart  v, 
Burnett,  15  Cal.  559;  Pavne  v. 
Treadwell,  16  Cal.  228;  White  t'. 
Moses,  21  Cal.  40 ;  Scott  v.  Dyer,  54 
Cal.  432. 


4.  Mumford  v.  Wardwell,  6  Wall 
(U.  S.)  435;  Alexander  v,  Roulet,  13 
Wall.  (U.  S.)  388. 

6.  Vanderslice  v.  Hanks,  3  Cal.  37; 
Leese  v,  Clark,  20  Cal.  421 ;  Ward  v, 
Mulford,  32  Cal.  370. 

6.  Townsend  v.  Greeley,  5  Wall. 
(U.  S.)  334;  Hart  v.  Burnett,  15  Cal. 
562;  Tripp  V,  Spring,  5  Sawy.  (U.S.) 
214.  The  treaty  of  (juadaloupe  Hi- 
dalgo d6es  not  purport  to  divest  the 
pueblo,  existing  at  the  site  of  the  city 
of  San  Francisco,  of  any  rights  of 
property  or  to  alter  the  character  of 
the  interests  it  may  have  held  in  any 
lands  under  the  former  government. 
It  provides  for  the  protection  of  the 
rights  of  the  inhabitants  of  the  ceded 
country  to  their  property,  and  there  is 
nothing  in  any  of  its  clauses  inducing 
the  inference  that  any  distinction  was 
to  be  made  with  reference  to  property 
claimed  by  towns  under  the  Mexican 
Government.  The  subsequent  legisla- 
tion of  Congress  has  treated  the  claims 
of  towns  as  entitled  to  protection  the 
same  as  the  claims  of  individuals,  and 
has  authorized  their  presentation  to 
the  board  of  commissioners  for  con- 
firmation.    Townsend    v.    Greeley,  5 

Wall.  (U.S.)  334. 

7.  Palmer  v.  Low,  98  U.  S.  16;  Ste- 
venson V.  Bennett,  3s  Cal.  433; 
People  V.  Halladay,  68  Cal.  442 ;  Peo- 
ple V,  San  Francisco,  75  Cal.  394 ;  Ba- 
ker V.  Brickell,  87  Cal.  333. 
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(3)  ^^/ ^/ /(ff/.—The  act  of  Congress  of  March  3,  1851,  did 
not  change  the  nature  of  estates  in  land  held  by  pueblos.^ 
The  act  did  not  operate  as  a  grant  of  lands  to  the  pueblos,  but 
merely  made  proof  of  the  existence  of  a  pueblo  on  July  7,  1846, 
prima  facie  evidence  that  a  grant  had  therefore  been  made  to  it* 
It  was  necessary  for  pueblos  to  present  their  claims  for  confirma- 
tion under  the  act.'  The  act  requires  claims  of  individuals  to 
pueblo  lands  based  upon  grants  from  the  pueblo  to  be  presented 
for  confirmation  under  the  act  by  the  authorities  of  the  pueblo.* 
A  confirmation  by  the  commissioners  of  a  claim  presented  by  a 
pueblo  took  effect  upon  the  title  of  the  pueblo  as  if  it  existed 
upon  the  acquisition  of  the  country  by  the  United  States^  and 
validated  it  as  of  such  date.^  A  patent  issued  in  pursuance  of  a 
confirmation  by  the  comniissioners  of  the  claim  of  a  pueblo  is 
not  an  original  grant,  but  is  a  mere  acknowledgment  that  the 
pueblo  had  little  from  the  Mexican  government,  and  a  release  of 
all  claim  on  the  part  of  the  United  States  to  the  land.®  The  act 
did  not  require  a  claim  to  pueblo  lands  under  a  grant  from  the 
governor  to  be  presented  in  the 'name  of  the  pueblo.  Such  a 
claim  was  required  to  be  presented  by  the  grantee.''  Such  claim- 
ants were  not  benefited  by  confirmation  of  the  pueblo  claim,  and 
the  confirmation  of  the  pueblos'  title  did  not  inure  to  the  benefit 
of  such  grantees.® 

VI.  OaAHTB  nr  Alabama. — The  king  of  Spain,  in  virtue  of  the 
bulls  of  Pope  Alexander  VI,  became  the  proprietor  of  the  Span- 
ish possessions  in  America,  and  could  grant  the  shore  of  navigable 
waters  in  his  American  colonies.  And  the  power  possessed  by 
the  king,  in  this  particular,  might  be  exercised  by  his  viceroys 
and  other    subordinates  within    their  respective    jurisdictions.' 

1.  Townsend  v.  Greeley,  5  Wall.  (U.  corporate  authorities  should  present 
S.)   335;    San    Francisco   v,   Le  Roy,     under  one  general  claim  not  only  the 

18  U.  S.  656;    Hart    v.    Burnett,    15  interest  of  the   city,  town   or  village, 

al.  573.  which  they  represent,  but  also  the  sep- 

2.  Hart  v.  Burnett,  15  Cal.  573.  arate   interest  of  individuals  holding 
8.  Grisar  t'.   McDowell,  6  Wall.  (U.  under  conveyances   from  them.    The 

S.)    374;     Alexander    v.    Roulet,    13  confirmation' of  the  common   title  to 

Wall.  (U.  S.)  388.  these    authorities    would,    of    course, 

4.  Leese   v.  Clark,  18  Cal.  567 ;  Ste-  inure  to  the  benefit  of  parties  holding 

venson  v.  Bennett,  35  Cal.  430;  Lynch  under    them.    Lynch     v.    Beroal,    9 

V.   Bernal,  9  Wall.   (U.  S.)  321.     The  Wall.  (U.  S.)  321. 

object  of  section  14  of   the  act  was  to  5.  Hart    v.  Burnett,    15    Cal.   577; 

give  to  lot- holders  deriving  title  from  a  United  Land  Assoc,  v.  Kiiight,  85  Cal. 

common  source  from  the  authorities  458 ;  San  Francisco  v,  Le  Roy,  13S  U. 

of  a  peublo,  or  town,  or  from  an  indi-  S.  656. 

vidual — who  was  originally  the  grantee  6.  United  Land  Assoc,  v.  Knight,  85 

of  the  land  upon  which  the  peublo  or  Cal.  457. 

town  is  situated — the  benefit  of  the  ex-  7.  Leese  v,  Clark,  18  Cal.  567;  Stein- 

amination  by  the  board  of  the  general  bach  v.   Moore,  30  Cal.  505;  Merle  r. 

title   under  which   they  hold,  and  re-  Dixey,   31  Cal.  130;  Lynch  p.  Bernil. 

lieve  the  commissioners   from  the  ne-  9  Wall.  (U.  S.)  321. 

cessity  of  considering  a   multitude  of  8.  Leese  t>.  Clark,  18  Cal.  567;  Steio- 

separate  claims  for   small  tracts   de-  bach  v.  Moore,  30  Cal.  505. 

pending  upon  the  validity  of  the  same  9.  Mayor,  etc.  v.  £slava,9Port  (Ala.) 

original    title.    It    intended   that  the  594.     The  bulls  of  the  pope,  on  which 
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While  a  grant  is  void  unless  the  grantor  has  the  power  to  make 
it,  it  is  not  void  because  the  grantee  does  not  prove  or  produce 
it ;  the  law  supplies  this  proof  by  legal  presumption,  arising  from 
the  full,  legal  and  complete  execution  of  the  official  grant,  under 
all  the  solemnities  known  or  proved  to  exist,  or  to  be  required  by 
the  law  of  the  country  where  it  is  made  and  the  land  is  situated.* 
When  a  grant  of  lands  is  made  by  a  public  and  responsible  officer 
of  a  foreign  government,  the  presumption  is  in  favor  of  his 
authority  and  of  the  validity  of  the  grant.* 

A  Spanish  grant  made  after  the  treaty  of  St.  Ildefonso  in  1800, 
whereby  the  Louisiana  Territory  was  ceded  to  France  by  Spain, 
conveyed  no  title  to  lands  within  the  limits  of  the  present  State 


Spain  founded  its  right,  bestowed  all 
the  regions  which  had  been  or  should 
be  discovered,  on  Ferdinand  and  Isa- 
bella and  their  successors.  From 
them  all  grants  of  land  flowed.  Mayor, 
etc.,  of  Mobile  v,  Eslava,  9  Port.  (Ala.) 
594.  The  viceroys  who  represented 
the  person  of  their  sovereign,  possessed 
his  regal  prerogatives  within  the  pre- 
cincts of  their  own  government,  in 
their  utmost  extent.  Like  him,  they 
exercised  supreme  authority  in  every* 
department  of  the  government,  mil- 
itary, civil,  and  criminal.  And,  ad  their 
dominions  were  too  extensive  for  their 
personal  supervision,  they,  in  turn, 
were  represented  by  various  orders  of 
magistrates  —  some  appointed  by  the 
king,  others  by  the  viceroys — all  of 
-whom  were  amenable  to  the  jurisdic- 
tion of  the  latter ;  unless  they  were  re- 
quired to  execute  their  duties,  without 
the  limits  of  either  of  the  viceroyalties. 
(Robinson's  Am.  350,  351,  352  ;  2  vol. 
Prescotfs  Ferdinand  and  Isabella  172, 
*73»  i74f  486,  493»  494^  495  0  Mayor, 
etc.,  of  Mobile  v,  Eslava,  9  Port. 
(Ala.)  594;  Antones  v,  Eslava,  9  Port. 

(Ala.)  543- 

1.  Mayor,  etc.,  of  Mobile  v,  Eslava, 
9  Port.  (Ala.)  596;  U.  S.v.  Arredondo, 
6  Pet.  (U.S.)  728  ;  Mayor, etc.,  of  New 
Orleans  v.  U.  S.,  10  Pet.  (U.  S.)  727. 
Seealso  Polkr.  Wendell,9Cranch.(U. 
S.)  99;  Polk  V,  Wendell,  5  Wheat.  (U. 
S.)  303.  In  the  absence  of  all  proof, 
every  particular  intendment  is  to  be 
made  in  favor  of  a  grant,  bearing  on 
its  face  the  evidences  of  regularity  and 
authenticity.  Mayor,  etc.,  of  Mobile 
V.  Eslava,  9  Port.  (Ala.)  596. 

2.  Mayor,  etc.,  of  Motsile  ^^  Eslava,  9 
Port:  (Ala.)  596.  So  It  will  be  presumed 
that  the  intendant  of  the  province  of 
West  Florida,  during  the  time  the 
Spanish  Government  was  the  proprie- 


tor of  the  country,  possessed  the  power 
necessary  to  have  authorized  an  inquiry 
and  decree  for  a  sale  of  parsonage  and 
church  lots,  on  the  eround  that  he  was 
a  public  officer  of  his  government, 
and  the  act  was  seemingly  regular. 
Antones  v,  Eslava,  9  Port.  (Ala.)  544; 
citinff^  U.  S.  V,  Arredondo,  6  Pet.  (U. 
S.)  728;  Mayor,  etc.,  of  New  Orleans  v» 
U.  S.,  10  Pet.  (U.  S.)  727. 

A  certificate  of  confirmation  of  an 
inchoate  title  to  lands  claimed  under 
the  government  of  Spain,  issued  by 
the  commissioners  appointed  under  the 
act  of  Congress,  to  investigate  such 
claims,  is  prima  facie  valid,  and  cannot 
be  assailed  by  one  having  no  right  or 
interest  in  the  land.  Richardson  v, 
Hobart,  I  Stew.  (Ala.)  505;  18- Am. 
Dec.  70. 

Such  certificate  will  override  a  title 
founded  on  possession  alone,  not  exist- 
ing long  enough  to  bar  an  entry 
under  the  Statute  of  Limitations. 
Hallett  V,  Eslava,  2  Stew.  (Ala.)  115. 

The  power  given  to  the  registers 
and  receivers  by  the  different  acts  of 
Congress,  to»  determine  between  con- 
flicting and  interfering  claims,  and  to 
direct  the  manner  of  locating  and  sur- 
veying them  applies  .only  to  confirma- 
tion of  imperfect  grants  made  by  the 
former  proprietors  of  the  country. 
These  officers  had  no  power  to  locate 
and  direct  the  survey  of  a  disputed 
line,  where  one  of  the  parties  claims 
by  virtue  of  a  complete  and  uncondi- 
tional grant.  Mayor,  etc.,  of  Mobile, 
V.  Farmer,  6  Ala.  740;  ajffirmed  in  9 
How.  (U.  S.)  469.  Where  Congress 
confirms  the  title  to  the  same  land  to 
two  individuals,  the  confirmation  is 
merely  a  disavowal  by  the  United 
States  in  favor  of  both  parties.  Each, 
therefore,  must  rely  upon  the  strength 
of  his  own  title.    Eslava  v.  Farmer,  7 
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of  Alabama.^  But  while  the  Spanish  authorities  could  not  make 
a  valid  title  of  land,  yet  the  g^rant  was  capable  of  coniirniation  by 
Congress.*  The  term  "  new  grant "  in  the  act  of  Coagress  of  the 
26th  of  May,  1824,  embraced  grants  made  by  the  local  authorities 
of  Spain  after  the  acquisition  of  Louisiana  by  the  United  States, 
and  before  the  cession  of  Florida,  and  such  claims  were  capable 
of  confirmation.*  An  inchoate  grant  by  Spain  previous  to  the 
treaty  of  St.  Ildefonso  only  imposes  upon  the  United  States  a 
political  obligation  to  validate  it  so  far  as  it  is  binding  in  con- 
science ;  but  until  it  is  confirmed,  it  confers  upon  the  g^rantee  no 
right  which  an  American  court  will  recognize.  A  confirmation  by 
Spain  subsequent  to  the  treaty,  by  which  it  yields  up  its  right  to 
the  soil,  is  wholly  inoperative  to  affect  the  title  of  others  acquired 
after  the  original  grant.^  Concessions  of  lands  now  within  the  State 
of  Alabama,  confirmed  in  171 3  by  the  then  governor  of  Louisiana 


Aia.  559.  See  also  U.  S.  v.  Arre- 
dondo,  6  Pet.  (U.  S.)  738. 

If  the  United  States  has  no  interest 
in  the  premises,  in  consequence  of  a 
previous  disposition,  or  other  cause,  it 
has  no  power  to  either  grant  or  con- 
firm a  title.  Doe  v.  Bebee,  8  Ala.  914 ; 
affirmed  in  13  How.  (U.  S.)  25.  See 
also  Doe  v.  Greit,  8  Ala.  930. 

1.  Goodtitle  v.  Kibbe,  9  How.  (U.  S.) 
. 471 ;  Innerarity  v.  Byrne,  8  Port  (Ala.) 
176,  180;  Eslava  v.  Boiling,  23  Ala. 
737;  U.  S.  V,  Reynes,  9  How.  (U.  S.) 
127.  It  is  the  settled  doctrine  of  the 
judicial  department  of  the  government 
that  the  treaty  of  i8i9*with  Spain, 
ceded  to  the  United  States  no  territory 
west  of  the  river  Perdido,  as  it  had  al- 
ready been  acquired  under  the  Louis- 
iana treaty  of  1803  w^ith  France ;  and 
therefore  all  grants  of  land  within 
such  territory  made  hy  Spain  after  the 
latter  date,  are  void.  Pollard  v.  Files, 
2  How.  (U.S.)  602.  In  this  case  Catron, 
T.,said  :  "It  was  thus  held  in  Fosters. 
Neilson,  2  Pet.  (U.  S.)  254,  and  again 
in  Garcia  v.  Lee,  12  Pet.  (U.  S.)  515, 
and  it  is  not  now  open  to  controversy 
in  this  court."  But  in  the  interval  be- 
tween the  Louisiana  purchase  and  the 
time,  some  nine  years  later,  when  the 
United  States  took  possession  of  the 
country  west  of  the  Perdido,  the 
Spanish  Government  had  the  right  to 
grant  permits  to  settle  and  improve  by 
cultivation,  or  to  authorize  the  erec- 
tion of  establishments  for  mechanical 
purposes;  and  these  incipient  conces- 
sions were  not  disregarded  by  Con- 
gress, but  are  recognized  in  the  acts 
of  1804, 181 2  and  1819,  and  as  claims  are 
within  the  act  of  1824 ;  yet  this  last  act 
gave  a  title  to  the  owners  of  old  water 


Pet.  (U.  S.) 
V,    Kibbe,  9 


lots,  in  Mobile,  only  where  an  improve- 
ment was  made  on  the  east  side  c^ 
Water  street,  and  made  by  the  proprie- 
tor of  the  lot  on  the  west  side  of  that 
street.  See  Mayc^-,  etc.,  of  MobUe  v, 
Eslava,  9  Port.  (Ala.)  588,  and  affirmed 
in  Pet.  16  (U.  S.)  247.  Nor  could  such 
person  claim  as  riparian  proprietor  or 
where  his  lot  had  a  definite  limit  on 
the  east.  Pollard  v.  Files,  2  How.  (U. 
S.)  603.  See  also  Pollard  v.  Kibbe,  14 
Pet  (U.  S.)  363. 

8.  Pollard  v.  Files,  2  How.  (U.  S.) 
603 ;  reversing-  Pollard  v.  Files,  3  All. 

47. 

3.  Pollard  v.  Kibbe,  14 
363;    reversing    Pollard 
Port.  (Ala.)  712. 

4.  Kennedy  v,  Jones,  11  Ala.  79. 
Such  incomplete  claim  to  land  under 
Spanish  authority  may  be  admitted  as 
evidence  for  the  purpose  of  showing 
that  Spain  had  asserted  a  title  to  the 
premises  in  controversy,  or  for  the 
purpose  of  laying  a  predicate  from 
which  it  may  be  presumed  that  the  de- 
fendant and  those  under  whom  be 
claims  has  been  in  possession  for  twen- 
ty years,  so  as  to  give  him  a  title  by 
prescription ;  although  the  evidence 
of  title  had  only  been  recorded  as  di- 
rected by  the  acts  of  Congress  of  1805. 
1806,  1807,  181 2.  Doe  -v,  Eslava,  11 
Ala.  1038.  And  it  is  intimated  in  Mai- 
ler v.  Eslava,  3  Stew.  &  P.  (Ala.)  122, 
that  evidences  of  an  incomplete  claim 
under  Spanish  authority  should  be  re- 
ceived for  the  purpose  indicated. 

The  legislative  acts  of  1803,  iSi6and 
x8i8,  in  respect  to  the  keeping  and 
translating  of  the  Spanish  records, 
make  duly  authenticated  copies  of 
such   records  evidence,  and  dispense 


872 


In  AlfthaiBft, 


SPANISH  LAND  GRANTS. 


may  constitute  a  complete  grant  to  the  donee,  and  vest  in  him  a 
perfect  title,  and  a  title  of  this  sort  will  especially  be  sustained, 
•despite  objections  to  its  want  of  certainty,  where  Congress  has 
confirmed  the  concession,  and  possession  has  been  maintained  for 
a  century  and  a  half.^  Confirmation,  by  Congress,  of  titles  to 
lands  claimed  under  the  crown  of  Spain,  whether  regarded  as  a 
substantive  grant  of  the  land  or  as  a  mere  relinquishment  of  the 
title  of  the  United  States,  does  not  affect  the  possession.'  As  a 
general  rule  the  party  claiming  a  benefit  from  a  foreign  law  must 
prove  its  existence ;  but  when  the  laws  of  one  State  or  nation  are 
operative  in  another,  this  rule  does  not  apply.  The  courts  of  this 
country  will  therefore  judicially  notice  the  laws  of  Spain,  which 
regulated  the  conveyance  of  real  property  in  Mobile  and  the 
country  adjacent,  when  the  territory  was  subject  to  the  domin- 
ion of  that  nation  ;  and  under  this  influence  are  bound  to  know 


^vrith  the   prpduction  of  the  originals. 
Farmer  v.Eslava,  xi  Ala.  1039. 

1.  Trenier  v,  Stewart,  lOi  U.  S.  807. 
In  this  case  the  court,  by  Clifford, 
J.,  sajs:  "Most  of  these  views  are 
much  strengthened  by  historical  re- 
searches of  the  court  below,  as  exhib- 
ited in  the  opinion  of  the  State  court 
£^iven  in  support  of  the  judgment 
brought  here  by  the  present  writ  of 
«rror,"    Trenier  v.   Stewart,   55   Ala. 

458- 

Where  a  party  obtained  in  1803  from 
the  military  commandant  at  Mobile  a 
permit  to  take  possession  of  a  lot, of 
ground  near  that  place,  and  made  a 
contract  with  another  person  that  the 
latter  should  improve  it,  so  as  to  lay 
the  foundation  of  a  perfect  title,  on  ob- 
taining which  they  were  to  divide  the 
lot  equally,  the  latter,  upon  procuring 
a  confirmation  of  his  title  under  the 
acts  of  the  commissioners  appointed 
pursuant  to  an  act  of  Congress,  became 
a  trustee  for  the  former  to  the  extent 
of  one-half  the  lot ;  and  the  assignee 
of  the  latter  took  the  title  charged 
with  such  trust,  of  which  he  had 
knowledge.  Hallett  v.  Collins,  10 
How.  (U.S.)  i8a. 

To  the  same  point,  see  Chastang  v, 
Armstrong,  20  Ala.  609. 

2.  Mim  V.  Higgins,  i  Ala.  676.  If 
the  possession  was  acquired  during  the 
dominion  of  the  Spanish  crown,  to 
sustain  the  defense  of  the  Statute  of 
Limitations,  the  time  will  be  computed 
from  the  day  possession  accrued,  and 
not  from  the  act  of  Congress  of  181 2 
abrogating  the  Spanish  laws,  and  ex- 
tending the  laws  of  the  Mississippi  Ter- 
ritory over  the  country,  nor  from  the 
day  of   the  actual  occupation  of   the 


territory  of  the  United  States.  Inne- 
rarity  v.  Mim,  i  Ala.  660;  Tillotson  v. 
Kennedy,  5  Ala.  407. 

When  a  claimant  of  lands  situated 
within  the  territory  of  Louisiana  has 
appeared  before  the  commissioner 
appointed  under  the  authority  of  the 
act  of  Congress  of  April  12,  1818,  and 
presented  his  petition  claiming  title 
by  grant  from  the  Spanish  Govern- 
ment, and  the  commissioner  reports 
favorably  to  his  claim,  which  is  after- 
wards confirmed  by  the  act  of  Con- 
gress of  May  8,  1822,  the  title  of  the 
claimant  is  founded  upon  the  report 
of  the  commissioner  and  the  act  of 
Congress  confirmatory  thereof,  and 
not  upon  any  supposed  Spanish  grant. 
Chastang  v.  Dill,  iq  Ala.  430.  See  also 
Menard  r.  Massey,8  How.(U.  S.)  293; 
Bissell  V,  Penrose,  8  How.  (U.  S.)  317. 
And  see  also  Hall  v.  Root,  19  Ala.  396, 
to  the  point  that  a  party  may  success- 
fully assert  the  title  against  the  United 
States  Governmenf,  if  the  grant  has 
not  been  rendered  inoperative  as  an 
instrument  of  evidence  by  his  failure 
to  exhibit  it  for  registration  as  required 
by  the  act  of  Congress.  And  see 
Baker  v.  Chasting,  18  Ala.  417 ;  as  to 
effect  of  confirmations,  see  Mim  v, 
Higgins,  39  Ala.  i. 

But  a  concession  of  lands  amounting 
to  no  more  than  an  order  to  survey 
made  by  the  Spanish  authorities  at 
Mobile  in  the  year  1806,  cannot  be 
given  in  evidence  to  support  an  eject- 
ment in  the  courts  of  the  United  States 
where  the  same  has  not  been  recorded, 
or  passed  upon  by  the  board  of  com- 
missioners or  register  of  the  land 
ofiice  established  by  the  acts  of  Con- 
gress  relating  to   land    titles  in  that 
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what  documentary  evidence  of  title  were  records  of  the  province, 
so  as  to  allow  copies  to  be  admitted  in  evidence.* 

Vn.  OaAHTB  IN  Florida— 1.  Source  and  Character.— There  were 
three  classes  of  Spanish  land  grants  in  Florida :  Absolute  grants 
in  consideration  of  services  already  performed,  which  were  made 
by  the  governors  in  special  cases,  either  by  virtue  of  special  power 
recognized  by  the  laws  of  the  Indies,  or  by  authority  given  in  par- 
ticular decrees  coming  directly  or  indirectly  from  the  sovereign ; 
grants  in  consideration  of  services  to  be  performed,  and  deemed 
especially  important  for  the  improvement  of  the  province,  and  gra- 
tuitous  grants  in  moderate  quantities  for  purposes  of  actual  occu- 
pation and  cultivation.  By  far  the  greatest  number  were  of  the 
latter  class,  to  which  were  applicable  the  general  system  of  Spanish 
land  law  in  America.*  Spanish  land  grants  or  concessions  in 
Florida  appear  to  have  been  of  two  kinds — those  granting  an  in- 
cipient title,  and  those  giving  a  complete  title.  The  greater  num- 
ber appear  to  have  been  of  the  first  description.  Many  of  them 
contained  conditions  on  the  performance  of  which  the  right  to 
demand  a  complete  title  depended.* 

2.  Batification  by  Treaty  and  Statute. — The  treaty  of  1 8 19  between 
the  United  States  and  Spain  whereby  cession  was  made  of  the 
Floridasto  this  country,  ratifies  grants  made  prior  to  that  time  by 
the  Spanish  Government ;  but  this  ratification  applies  only  to 
grants  of  lands  in  Florida,  and  not  to  those  of  Louisiana  lands ; 
and  lands  lying  in  the  disputed  territory  between  the  two  countries 
which  the  United  States  regards  as  within  the  true  boundary  of 
Louisiana  and  alleged  to  have  been  granted  by  the  Spanish  au- 
thorities in  1806,  fall  within  the  provision  of  the  act  of  Congress 
declaring  void  all  grants  of  land  made  after  the  treaty  of  1805 
with  France,  whereby  Louisiana  was  ceded  to  the  United  States.* 

country.    De  la  Croix  v.  Chamberlain,  Doe  v.  Roe,  13  Fla.  611 ;  citing  Ma- 

12  Wheat.  (U.S.)  600.  Gee  v.  Doe,  9  Fla.  382  ;  U.  S.  r.  Perche- 

1.  Farmer  v,  Kslava,  11  Ala.  1041.  man,  7  Pet.  (U.  S.)  86;  and  citing  upon 

2.  Doe  V,  Latimer,  2  Fla.  82 ;  citing  the  obvious  proposition  that  one  na- 
U.  S.  V.  Clarke,  8  Pet.  (U.  S.)  450;  2  tion  cannot  grant  away  the  territorj  of 
White's  New  Rec.  38,  48,  50,  51,  62,  64,  another,  Poole  v.  Fleeger,  11  PcttU. 
71,  234,  235,  244,  280,  282,  286,  289,  290;  S.)  210. 

U.  S.  V.  Miggins,   14  Pet  (U.  S.)  340.  This  disputed    territory    comprises 

3.  Doe  V,  Latimer,  2  Fla.  81 ;  citing  the  region  lyine  between  the  Perdido 
U.  S.  V,  Clarke,  8  Pet.  (U.  S.)  450;  and  Mississippi  Rivers.  See  Pollard 
White's  New  Rec.  234,  235.  t/.  Kibbe,  14  Pet.  (U.  S.)  364,  except 

Wlio  Entitled  to  Bxecnte  Qranti. — The  the  island  of  New  Orleans ;  nor  was 

power  to  grant  lands  was,  in  October,  the    view    taken    concerning  Spanish 

1 79S,  re-conf erred  upon  the  intendant  grants  of  lands  situated  therein  affected 

(from  whom  it  had  been  withdrawn),  by  the  act  of  Congpress  of  1844,  which 

so  far  as  respected  Louisiana  and  West  extended  thereto  the  act  of  1824,  since 

Florida,  but  this  order  did  not  extend  the  latter  act  was  regarded  as  merely 

to  East   Florida,  where    it    remained  giving  a  means  of  completing  inchoate 

with  the  governor.     Doe  t*.   Latimer,  and  imperfect  grants.  U.  S.  v.  Lynde, 

2  Fla.  80;  citing  U.  S.  v,  Clarke,  8  Pet.  11  Wall.  (U.  S.)  643;  U.  S.  v.  Rerncs, 

(U.  S.)  452.  9  How.  (U.  S.)   127;  U.  S.  V.  Mayor, 

4.  Garcia  v.  Lee,  12  Pet.  (U.  S.)  515;  etc.,  of  Philadelphia,  etc.,  11  How.  (U. 
Foster  r.  Neilson,  2  Pet.  (U.  S.)  309;  S.)  609;  Montault  r.  U.  S.,  12  How.  (U. 
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But  by  the  act  of  June  22.  i860,  the  giants  made  by  the  Spanish 
Government  in  the  disputed  territory,  while  that  government  was 
in  possession  of  such  territory,  and  claimed  sovereignty  over  it, 
were  confirmed  ;  and  such  a  grant  made  during  that  period  by  the 
Spanish  intendant  of  West  Florida,  although  rejected  and  de- 
clared void  under  previous  conditions  of  the  laws,  was  held  to  be 
confirmed  and  validated  by  the  act  oV  i860.*  Under  the  Flo- 
rida treaty  no  grants  of  land  made  after  the  date  thereof  were 
valid;  nor  could  a  survey  be  valid  on  lands  other  than  those 
authorized  by  the  grant ;  *  yet  the  power  to  survey  in  con- 
formity to  the  concessions  existed  up  to  the  change  of 
flags ;  ^  and  where  a  grant  made  before  the  treaty  was  for  the 
land  mentioned  in  the  petition,  or  for  any  other  lands  that  were 
vacant,  three  surveys  were  held  valid  where  they  were  made  of 
lands  within  the  quantity  granted,  though  not  at  the  place  spe- 
cially mentioned  in  the  grant,  but  at  other  places  *  Unc^er  the 
same  treaty,  the  owners  of  conditional  grants,  who  have  been  pre- 
vented from  fulfilling  all  the  conditions  of  their  grants,  have  time 
extended  to  them,  running  from  the  ratification  of  the  treaty,  to 
complete  such  conditions ;  but  the  treaty  declares  that  if  the  con- 
ditions are  not  complied  with  within  the  terms  limited  in  the  grant, 
the  grants  shall  be  null  and  void  ;  and  this  restriction  applies  to  a 
grant  for  land  in  Florida  by  the  Spanish  governor,  on  condition 
that  the  grantee  build  a  mill  within  a  period  fixed  by  the  grant, 
where  the  grantee  has  not  performed  the  condition,  or  shown 
sufficient  reason  for  its  non-performance.* 

S.)  47;  U.  S.  V.  Castant,  12  How.  (U.  held  good  as  to  excess  in  surveys  over 
S.)  437.  land  granted  in  the  concession.     U.  S. 

1.  U.  S.  V.  Lynde,  11   Wall.  (U.  S.)    v.  Richard,  8  Pet.  (U.  S.)  474. 

647.     See  also  U.  S.  v.  Watkins,  97  U.  A  survey  was  confirmed,  though  not 

S.  230.  strictly  conforming  to  the  place  desig- 

Gonoluslye  Admiifloni  in  Ratification  nated  in  the  grant,  on  the  ground  of 

of  Treaty. — Where,  by  the  ratification  the  greater  latitude  allowed  in  surveys 

by  the  king  of  Spain  of  the  treaty  by  in   the   province  of   Florida,  and  the 

which  Florida  was  ceded  to  the  Unit-  fact    that  the  surveyor  -  general    had 

ed   States,  it  was  admitted  that  certain  returned   that  the  survey   was    made 

grants  of  land  in  Florida  to  the  Duke  according  to  the  grant,  and  the  failure 

of  Alagon,  and  to  two  other  individ-  of  the  United  States  to  prove  the  con- 

uals,  concerning  nearly  all  the  ceded  trary,  in  U.  S.  v.  Law,  16  Pet.  (U.  S.) 

domain,  were  annulled  and  declared  167.    The  exclusion  of  water  covered 

void,    such  admission    is     conclusive,  and   marsh   land   from    the    quantity 

Clark    V,   Branden,   16   How.  (U.  S.)  granted,  on  the  basis  of   an    alleged 

656.  custom     in  the     government  of  East 

2.  U.  S.  V.  Huertas,  9  Pet.  (U.  S.)  Florida  was  not  sustained,  espe- 
*73;  U.  S.  r.  Breward,  16  Pet.  (U.  S.)  cially  as  a  new  location  was  made 
146.  of  equivalent  land  so  as  to  vary  from 

8.  U.  S.  V,  Acosta,  i   How.  (U.  S.)  the  grant,in  U.  S.  v.  Levy,  13  Pet  (U. 

a?.  S.)  83. 

4.  U.  S.  V,  Clarke,  16  Pet.  (U.  S.)        5.  U.   S.   v,   Kingsley,   12   Pet.   (U. 

233 ;  U.  S.  V.  Arrendon,  6  Pet.  (U.  S.)  S.)   479,    reviewing  as  to  conditional 

691 ;  U.  S.  V.  Sibbald,  xo  Pet  (U.   S.)  grants  or  concessions,  U.  S.  v,  Arren- 

321.  dondo,  6  Pet.   (U.   S.)   745;  U.  S.  v. 

A  conditional  concession  was  held  Seton,  10  Pet.  (U.  S.)  311;  U.  S.  v, 

to  be  a  grant  of  land,  and  not  a  mere  Sibbald,  10  Pet.  (U.  S.)  313;  and  U.  S. 

privilege  of  cutting  timber,  but  not  t;.  Sequi,  10  Pet.  (U.  S.)  306.     In  the 
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3.  Conflnnation. — ^The  Supreme  Court  of  the  United  States, 
and  the  courts  of  Florida,  have  uniformly  held,  in  construing  the 
8th  article  of  the  treaty  of  February  22,  18 19,  between  the 
Uiyted  States  and  Spain,  so  far  as  it  is  intended  to  protect  or 
provide  for  the  confirmation  of  private  land  grants  made  by  the 
Spanish  authorities  in  Florida  previous  to  January  24,  1818, 
that  the  8th  article  is  to  be  considered  as  operating  to  confirm 
such  grants  in  prasenti^  and  the  language  of  the  Spanish  side  or 
Spanish  copy  of  the  treaty  is  substantially  adopted  as  the  true  rule, 
reading,  viz:  That  such  grants  ^' shall  stand  or  remain  ratified 
and  confirmed,"  etc.^  Under  the  treaty  of  1819  it  was  not  con- 
templated that  the  Government  of  the  United  States  should  con- 
vey titles    upon    purchases    made  of  Spain  before  January  24, 

1818,  but  only  that  the  United  States,  after  a  change  of  dominion, 
should  respect  such  purchases  as  were  made  of  the  Spanish  Gov- 
ernment before  that  time,  and  ratify  and  confirm  the  right  which 
had,  before  that  time,  been  acquired  of  the  Spanish  Government* 
The  report  and  abstract  of  decision  of  the  Board  of  Land  Com- 
missioners appointed  under  the  act  of  Congress,  approved  May 
8,  1822,  in  regard  to  claims  and  titles  to  lands  in  Florida,  whether 
under  grants  from  the  Spanish  Government  or  by  purchase  from 
said  government,  are  not  final,  and  cannot  have  the  force  of 
res  adjudicatay  nor  deprive  the  claimants  of  any  right  which  they 
may  have  had  previous  to  said  report  and  abstract  or  decision. 
The  object  for  which  said  commissioners  were  appointed  was  to 
enable  the  government  to  ascertain  the  Spanish  grants  and  sales, 
and  their  location,  so  that  they  might  be  separated  from  the  pub- 
lic doniain,  and  not  sold  as  public  lands.  For  this  purpose  they 
*•  constituted  a  board  of  inquiry,  and  not  a  court  exercising 
judicial  power  and  deciding  finally  on  titles."*  After  the  acqui- 
sition of  Florida  by  the  United  States,  in  virtue  of  the  treaty  of 

1 8 19,  various  acts  of  Congress  were  passed  for  the  adjustment  of 
private  claims  to  lands  within  the  ceded  territory ;   but  the  tri- 

last  of  these  cases  the  court  refused  to  (U.     S.)      345,     and     distinguishing 

attach  a  grant  in   absolute   property  Strother    v.    Lucas,   12    Pet   (U.  S.J 

with  a  promise  of  title  in  form,  a  con-  412. 

dition  implied  from  the  consideration  Special  aot  oonstmed  to  the  same 

being  in  part  the  erection  of  a  saw  point,  see  MaGee  &'  Doe,  9  Fla.  598. 

mill.  a.  U.S.  V,  Percheman,  7  Pet.  (U.  S.) 

As  to  oondltlona  expreu  and  Implied,  89 ;  MaGee  v.  Doe,  9  Fla.  398 ;  U.  S.  v. 

see  Doe  v.  Latimer,   2   Fla.  84,  citing  Arredondo,  6  Pet^  (U.  S.)  745. 

U.  S.  f.  Arredondo,  13  Pet.  (U.  S.)  134.  The  eighth  article  of  the  treatv  of 

1.  U.  S.  V,  Arredondo,  6  Pet.  (U.  S.)  1819,  between  the  United  States  and 

745;  U.  S.  V.  Percheman,  7  Pet.  (U.  Spain,  by  which  the  Floridas  were  ac* 

S.)  89;  MaGee  v.  Doe,  9  Fla.  392.  quired,  must  be  construed  to  stipulate 

In  adjusting  land  titles,  derived  from  expressly  for  the  security  to    private 

the    Spanish   Government  in   Florida  property  which  the  laws  and  usages  of 

prior  to  the  date  fixed  by  the  treaty  of  nations  would,  without  express  stipu- 

1819,  the  acts  of  Congress  confirming  lation,  have  conferred.     U.  S.t^.  Arre* 

grants    are  not  construed    as    grants  dondo,  6  Pet.  (U.  S.)  745. 

de  novo.     Magee  v»  Doe,  9  Fla.  397,  S.  MaGee  t^.  Doe,  9  Fla.  395;  citing 

citing  Chouteau  v,  Eckhart,  2   How.  U.  S.  v,  Percheman,  7  Pet.  (U.  S.)  86. 
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bunals  appointed  to  decide  on  them  were  not  authorized  to  settle 
any  which  exceeded  a  league  square ;  and  on  claims  exceeding  that 
quantity,  such  tribunals  were  directed  to  report  especially  their 
opinion  for  the  future  action  of  Congress.* 

Where  a  concession  of  land  in  1817  by  the  Spanish  authorities 
of  West  Florida  was  made  "subject  to  the  conditions  prescribed 
in  the  regulations  of  17th  of  July,  1799,"  and  the  decree  of  con- 
cession  concluded  with  an  order  **  that  the  land  be  Surveyed  and 
marked  by  the  surveyor,  to  be  submitted  to  ,the  superior  authority 
— costs  to  be  taxed ;"  and  no  further  steps  appeared  to  have 


1.  The  lands  embraced  in  the  larger 
claims  were  defined  bv  surveys  and 
plats  returned;  and  they  were  re- 
served from  sale,  and  remained  unset- 
tled until  some  resolution  should  be 
adopted  for  a  final  adjudication  on 
their  final  validity,  which  was  done  by 
the  law  of  the  2^A  May,  1828,  U.  S.  v, 
Arrendondo,  6  Pet.  (U.  S.)  707,  setting 
forth  such  law  in  which  incorporation 
was  made  by  reference  to  the  law  of 
1824,  passed  to  enable  claimants  to 
lands  within  the  limits  of  Missouri 
and  Arkansas  to  institute  proceedings 
to  try  the  validity  of  their  claims  to 
lands  prior  to  the  consummation  of  the 
cession  of  the  territory  acquired  by 
the  United  States  by  the  Louisiana 
treaty.  The  case  sustains  the  validity 
of  a  claim  for  land  in  Florida,  em- 
braced by  the  treaty,  not  finally  set- 
tled, containing  the  requisite  quantity 
of  landf  not  reported  on  as  antedated  or 
forged,  nor  annulled  by  the  treaty,  and 
presented  to  and  acted  on  by  the  com- 
missioners according  to  law. 

B«jectlon  of  Claims  by  ComxnisflonerB 
Hot  Final. — A  rejection  of  a  claim  to 
two  thousand  acres  of  land  in  Florida 
by  a  board  of  commissioners  to  ascer- 
tain claims  and  titles  to  lands  in  East 
Florida,  was  not  a  final  action  on  a 
claim  in  the  sense  in  which  these 
words  are  used  in  the  act  of  May  26, 
1830;  but  it  was  still  necessary  that 
Congress  should  pass  upon  the  matter. 
U.  S.  V,  Percheman,  7  Pet.  (U.  S.)  94, 
et  sea.  See  also  U.  S.  v.  Clarke,  8  Pet. 
(U.  S.)  446,  et  seg,^  discussing  jurisdic- 
tion of  such  tribunals,  etc.,  MaGee  v. 
Doe,  9  Fla.  395. 

LandB  Within  the  Indian  Territory. — 
A  erant  of  land  in  Florida  within  the 
Indian  boundary  by  the  governor,  act- 
ing under  the  crown  of  Spain,  before 
the  cession  of  Florida  to  the  United 
States,  which  was  confirmed  to  the 
grantee  by  the  decree  of  the  judge  of 
the  eastern  district  of  Florida,  has  been 


sustained  on  appeal  to  the  Supreme 
Court  of  the  United  States  as  vrithin 
the  power  of  the  governor,  although 
the  lands  had  not  by  any  official  act 
been  decreed  to  form  a  part  of  the 
royal  domain.  U.  S.  v.  Fernandez,  10 
Pet  (U.  S.)  304. 

*•  This  subject,"  says  the  court,  by 
Baldwin,  J.,  **  has  been  so  fully  and 
ably  considered  in  M'Intosh  v.  John- 
son, that  we  have  only  to  refer  to  the 
language  of  the  court  to  show  that 
every  European  government  claimed 
and  exercised  the  right  of  granting 
lands,  while  in  the  occupation  of  the 
Indians."  Johnson  v,  Mcintosh,  8 
Wheat.  (U.  S.)  579."  See  the  opinion, 
U.  S.  V,  Fernandez,  10  Pet.  (U.S.)  304. 

Concerning  Indian  title  to  Spanish 
fort,  see  Mitchel  v.  U.  S.,  15  Pet.  (U. 
S.)  80,  ei  seq.  This  case  arose  upon 
the  mandate  of  the  United  States  Su- 
preme Court  in  Mitchel  v.  U.  S.,  9. 
Pet.  (U.  S.)  71 X,  in  reference  to  which 
application  was  made  of  the  doctrines 
declared  in  Sibbald  v,  U.  S.,  12  Pet. 
i\5.  S.)  493«  and  The  Santa  Maria,  lo 
Wheat.  (U.  S.)43i. 

LandB  Not  Surveyed  or  Improyed,  etc. 
— The  United  States  as  successor  to 
Spain  is  not  bound  to  confirm  the  title 
claimed  under  a  grant  from  the  Span- 
ish authorities,  to  land  at  New  River, 
in  Florida,  where  no  survey  was  made 
of  the  land,  and  nothing  done  for  the  • 
purpose  of  using  or  improving  the 
land  claimed  to  have  been  granted. 
U.  S.  V,  Delespine,  15  Pet.  (U.  S.)  333 ; 
applying  the  rule  recited  in  U.  S.  v. 
Clarke,  8  Pet.  (U.  S.)  461,  and  recog- 
nized as  authority  in  U.  S.  v,  Wiggins, 
14  Pet.  (U.S.)  351. 

Nor  where  the  claimant  abandons 
his  first  location  can  he  rest  his  rights- 
upon  a  new  and  independent  conces- 
sion from  an  inferior  tribunal,  which 
could  only  be  intended  to  expedite  the 
formal  title.  U.  S.  v.  Delespine,  15. 
Pet.  (U.S.)  333. 
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been  taken  to  comply  with  the  conditions,  or  to  complete  the 
grant,  anterior  to  the  cession  of  the  Floridas  by  Spain  to  the 
United  States,  such  concession  is  not  evidence  of  title.^ 

The  ganancial  rights  of  husband  and  wife,  as  to  property 
acquired  during  coverture,  under  the  Spanish  law  in  force  in 
Florida  at  the  exchange  of  flags,  have  been  secured  and  will  be 
acknowledged.* 

Vm.  Obahts  nr  Lovibiaha^I.  Titles  Originating  During  Spanish 
Sovereignty. — The  treaty  of  Paris  with  France  ceding  Louisiana 
to  the  United  States,  protected  the  property  of  the  people  of 
the  province,  both  as  to  complete  and  inchoate  titles  only 
so  far  as  to  cover  rights  founded  in  justice  and  good  faith, 
and  based  upon  competent  authority ;  and,  if  it  could  be  sup- 
posed to  refer  to  titles  or  claims  derived  from  Spain,  it  could 
embrace  such  only  as  had  their  origin  while  Spain  was  the  right* 
ful  sovereign  over  the  territory.*     Nor  did  the  treaty  change 


1.  Doe  v.  Latimer,  2  Fla.  84;  citing 
U.  S.  V.  Clarke,  8  Pet.  (U.  S.)  450;  a 
White's  New  Rec.  U.  S.  v,  Kingsley, 
12  Pet.  (U.  S.)  486;  U.  S.  V.  Forbes,  15 
Pet.  (U.  S.)  183;  U.  S.  V,  Miranda,  x6 
Pet  (U.  S.)  160. 

Certifloate  aa  BTidenca  of  Qrant.— 
Where  a  claim  was  made  for  a  square 
of  four  miles  of  land,  under  a  grant 
from  a  Spanish  governor  of  East  Flor- 
ida, the  certificate  of  the  copy  of  the 
grant,  given  by  the  secretary  of  the 
government  and  province,  and  stating 
each  copy  to  be  **  faithfully  drawn  from 
the  original "  in  the  secretary's  office 
under  his  charge,  was  sufficient  evi- 
dence in  support  of  the  grant.  U.S. 
V.  Delespine,  15  Pet.  (U.  S.)  229,  stat- 
ing that  such  proof  had  been  ruled  to 
be  sufficient  in  U.  S.  v.  Wiggins,  14 
Pet.  (U.S.)  346,  and  U.  S.  v,  Rodman, 
15  Pet.  (U.  S.)  137.  See  also  U.  S.  v. 
Acosta,  I  How.  (U.  S.)  26.  Butcoiw- 
fare  U.  S.  v.  Breward,  16  Pet.  (U.  S.) 

Boeitala  in  Qrant. —  A  grant  of  ten 
•thousand  two  hundred  and  fifty  acres 
of  land,  by  the  Spanish  governor  of 
Florida,  which  recited,  among  other 
things,  that  it  was  made  under  a  royal 
order  of  the  king  of  Spain,  of  29th 
March,  181 5,  which  order  was  not  in 
conformity  with  the  grant,  but  was 
made  in  the  exercise  of  other  powers 
to  grant  lands  which  had  been  vested 
in  the  governor,  was  not  made  invalid 
by  the  recital  of  the  royal  order  as 
authority  for  the  grant.  U.  S.  v.  Deles- 
pine,  15  Pet.  (U.  S.)  231,  relying  upon 
U.  S.  V.  Percheman,  7  Pet.  (U.  S.)  51, 
and  upon  the  recital  of  an  additional 
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consideration  in  the  way  of  the  sor* 
render  of  another  grant  previously 
made  for  services. 

a.  MaGee  v.  Doe,  9  Fla.  398.  In 
this  case  the  court  by  Forward,  ]., 
said :  "The  verdict  of  the  jury  found 
the  fact  to  be  that  Constance  Alba, 
one  of  the  lessors  of  the  plaintiff,  was 
the  wife  of  Peter  Alba,  Jr.,  at  the  time 
of  his  purchase  of  these  lots  of  land  of 
the  Spanish  Government,  and  that  as 
the  same  were  acquired  during  their 
marriage,  the  lots  being  an  onerous 
increase  or  gain-come  under  the 
Spanish  laws  enforced  at  that  time  in 
the  province  of  West  Florida,  into 
partition,  and  therefore  that  she  is  the 
legal  owner  of  one  undivided  half  of 
said  lots." 

The  courts  of  Florida  have  f requent- 
Iv  adjudicated  upon  these  rights  under 
the  Spanish  law..  MaGee  v.  Doe,  9 
Fla.  39^;  citing  White's  New  Recop- 
ilacion  61. 

A  claimant  of  a  ganancial  right 
under  the  laws  existing  in  the  province 
of  Florida,  while  it  was  a  part  of  the 
Spanish  dominion,  takes  subject  to  the 
debts  contracted  during  the  marriage, 
which  are  to  be  paid  out  of  the  com- 
mon property,  and  he  cannot  take 
such  property' and  leave  the  debts  un- 
paid. To  recover  an  interest  of  this 
kind  there  should  be  a  representative 
of  the  estate.  McHardy  f.  McHardy, 
7  Fla.  308;  citing  \  White's  New 
Recop.  63,  66. 

8.  U.  S.  r.  Reynes,  9  How.  (U.  S.) 
151,  holding  that  a  Spanish  grant  de- 
pendent on  a  decree  of  September  i, 
1803,  is  inoperative  within  the  prov 
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the  character  of  inchoate  Spanish  titles ;  but  it  imposed  upon 
the  Government  of  the  United  States  only  an  obligation  to 
perfect  such  titles '}  nor  under  the  acts  of  Congress  of  May  26, 


ince  or  territorj  of  Louisiana,  as 
made  after  1800,  from  which  date 
Spain's  possession  of  parts  of  L9uisi- 
ana  was  treated  as  wrongful  by  the 
United  States.  See  also  Garcia  v. 
Lee,  13  Pet.  (U.  S.)  515;  ai  Myers' 
Fed.  Dec.  26. 

The  treaty  of  St  Ildelfonso,  by 
which  Spain  ceded  Louisiana  to 
France,  became  operative  to  transfer 
the  sovereignty  on  the  ist  of  October, 
1780,  which  was  the  day  of  its  date. 
Davis  V,  Police  Jury  of  Concordia,  9 
How.  (U.  S.)  288. 

French  Oranta. — A  grant  of  land  in 
Louisiana,  issued  by  the  representa- 
tives of  the  king  of  France  in  1765, 
was  void  (see  also  as  to  grant  in  1764, 
U.  S.  V,  Ducros,  15  How.  (U.  S.)  41) 
as  the  province  of  Louisiana  had  been 
ceded  by  the  king  of  France  to  the 
king  of  Spain  in  1763 ;  and  the  title  to 
the  land  described  in  su^h  a  void  grant 
was  vested  in  the  king  of  Spain,  and 
remained  in  him  until  the  treaty  of  St. 
Ildefonso,  when  it  passed  to  France, 
and  by  the  treaty  of  Paris  becajne 
vested  in  a  claimant  who  did  not  com- 
ply with  the  conditions  of  confirma- 
tion implied  by  the  act  of  Congress. 
U.  S.  V.  D'Auterive,  10  How.  (U.  S.) 
633,  et  seq. 

Futhermore  not  only  are  French 
^ants  of  land  in  Louisiana  made 
after  the  treaty  of  Fontainbleau,  by 
which  Louisiana  was  ceded  to  S]|iain, 
void  unless  confirmed  by  the  Spanish 
authorities,  before  the  cession  to 
the  United  States;  but  even  if  there 
has  been  continued  possession  under 
the  grants  so  as  to  lay  the  foundation 
for  presuming  a  confirmation  by 
Spain,  this  would  indicate  the  ex- 
istence of  an  absolute  title  and 
not  of  an  inchoate  or  imperfect  one ; 
and  therefore  the  cases  are  not  in- 
cluded under  the  acts  of  Congress  of 
1834  and  1844  which  look  only  to  in- 
choate and  equitable  titles ;  so  that  the 
district  court  of  the  United  States  has 
no  jurisdiction  in  such  cases.  U. '  S.  v. 
Pillerin,  13  How.  (U.S.)  10. 

1.  Chouteau  v.  Eckhart,  3  How.  (U. 
S.)  3y,  holding  further  that  the  Fed- 
eral Government  being  unable  to  con- 
firm the  title  to  two  adverse  claimants, 
must  to  some  extent  determine  between 
the  conflicting  titles.     An  imperfect 
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title  to  land  in  Louisiana  derived  from 
Spain  before  the  cession,  without  con- 
firmation by  act  of  Congress,  cannot 
be  supported  against  a  party  claiming 
(inder  a  grant  from  the  United  States. 
U.  S.  V.  Kin^,  3  How.  (U.  S.)  787. 

In  case  of  incomplete  titles  to  lands 
in  Louisiana  the  treaty  conferred  the 
fee  on  tne  United  States,  with  the 
equity  attached  in  the  claimant,  which 
equi^  was  clothed  with  the  fee  by 
the  confirming  act.  McDonogh  v, 
Millandon,  3  How.  (U.  S.)  706;  Morri- 
son V.  Whetstone, •5  La.  Ann.  636.  No 
time  was  fixed  by  the  treaty  within 
which  conditions  appertaining  to 
imperfect  grants  of  land  might  be  per- 
formed ;  but  this  was  left  to  the  justice. 
and  discretion  of  our  government ;  and 
when  in  a  due  exercise  of  that  discre- 
tion the  acts  of  Congress  of  1804  and 
1834  were  passed,  and  authority 
was  conferred  on  the  courts  to  deter- 
mine questions  of  title  between  the 
Government  and  individuals,  the  limits 
of  the  jurisdiction  were  prescribed  by 
the  provision  that  no  act  done  bv  the 
Spanish  authorities,  or  by  an  individ- 
ual claimant  after  the  3d  day  of  March, 
1804,  should  have  any  effect  on  the 
title  by  its  condition  at  that  date.  Glenn 
V,  U.  S.  13  How.  (U.  S.)  360.  See,  also,, 
to  like  general  effect,  DeVilemont  r. 
U.  S.,  13  How.  (U.  S.)  366;  Murdock 
V,  Gurley,  5  Rob.  (La.)  457.  But  see 
Lobdell  V.  Clark,  4  La.  Ann.  100. 

The  power  of  the  commandants  of 
posts  in  the  Spanish  colonies  to  make 
inchoate  titles  to  lands  within  their  jur- 
isdiction, has  been  repeatedly  acknowl- 
edged by  the  Supreme  Court  of  the 
United  States ;  but  the  power  of  com- 
pletely severing  the  subject  of  the 
grant  from  the  public  domain  was 
retained  by  the  central  jurisdiction 
and  belonged  to  the  civil  and  military 
governors;  so  that  concessions  of 
lands,  made  in  the  country  known 
as  the  neutral  territory  by  the  com- 
mandant of  the  Spanish  post,  which 
were  not  ratified  by  the  civil  and 
military  governors,  must  be  treated 
as  imperfect,  and  dependent  upon 
the  sanction  of  the  United  States. 
U.   S.    V,    Davenport,    15    How.  (U. 

S.)7. 

Nor  will  a  grant  of  land  be  sus- 
tained where  it  is  based  on  a    receipt 
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1824,*  and  June  17, 1844*  have  courts  of  the  United  States  power 
to  decide  upon  complete  or  perfect  titles  to  land.* 

2.  Full  Orant  DiitingniBhed  from  Contraet. — A  complete  Spanish 
grant  uniformly  gave  to  the  grantee,  in  plain,  direct,  and  une- 
quivocal language  the  whole  ownership  to  the  land  granted,  for 
himself  and  his  successors,  with  power  to  sell  the  same  at  his 
will,*  and  materially  differed  from  a  mere  contract  that  a  large 
district  should  be  designated  on  lands  belonging  to  the  public 
domain,  whereon  a  party  might  exercise  certain  exclusive 
privileges.* 

3.  Veed  of  Actual  Surveyor  Fixed  Boundariea. — To  sustain  a  claim 
under  a  Spanish  grant  of  Louisiana  lands  it  is  requisite  among 
other  things  that  the  land  should  be  identified  by  an  actual  sur- 
vey with  metes  and  bounds,  or  the  description  in  the  grant  must 
be  such  that  judgment  can  be  rendered  with  precision  by  such 
metes  and  bounds,  natural  or  otherwise,  without  any  element  of 


given  for  the  purchase  price  of  lands 
by  an  intendant,  who  had  not  at  the 
time  the  power  to  grant  any  part  of  the 
Spanish  king's  domain;  where,  from 
non-compliance  with  the  conditions  as 
to  making  mounds  or  levees  and 
ditching,  the  presumption  is  that  there 
was  a  surrender  of  the  purchase  and 
refunding  of  the  price;  where  the 
claim  is  presumptively  barred  by  the 
lapse  of  time ;  and  where  a  decree  con* 
cerning  the  lands  in  the  court  below, 
even  on  the  assumption  of  the  validity 
of  the  claim,  was  in  part  erroneous. 
U.  S.  V.  Moore,  12  How.  (U.  S.)  217. 

I.  4  U.  S.  Stat,  at  Large  53. 

9.  5  U.  S.  SUt.  at  Large  676. 

8.  U.  S.  V,  Mayor,  etc.,  of  Philadel- 
phia, etc.,  IX  How.  (U.S.)  647,  follow- 
in  fr  U.  S.  V.  Reynes,  9  How.  (U.  S.)  127. 

4.  U.  S.  V,  Mayor,  etc.,  of  Phila- 
delphia, etc.,  II  How.  (U.  S.)  652,  re- 
ferring to  an  instance  of  such  grant 
given  in  connection  with  the  case  of 
Menard  v.  Massey,  8  How.  (U.  S.)  314. 

5.  U.  S.  V.  Mayor,  etc.,  of  Philadel- 
phia, etc.,  II  How.  (U.  S.)  652.  In  this 
case  a  territory  of  twelve  leagues' 
square  was  "  destined  and  appropri- 
.ated  "  by  the  Spanish  governor  in  order 
that  the  party  to  whom  they  were 
designated  *' might  settle  the  land" 
and  establish  in  Louisiana  his  colony 
of  five  hundred  wheat-growing  fam- 
ilies; and  the  interest  of  the  colonizer 
was  intended  to  be  in  the  monopoly  of 
manufacturing  flour  and  exporting  it 
to  Havana  and  other  places,  under  the 
jurisdiction  of  the  Spanish  crown; 
with  which  view  he  obtained  separate 
grants  for  the  bayous  or  mill -seats,  and 
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was  bound  to  erect  at  least  one  mill 
within  two  years  from  the  date  of  the 
grant.  See  pp.  649-651.  This  contract 
was  regarded  as  identical  in  character 
and  governed  by  the  same  principles, 
with  those  considered  in  U.  S.  v.  King, 
first  reported  in  3  How.  ( U.  S.)  773. 
but  as  finally  decided  in  1849,  reported 
in  7  How.  (U.  S.)  833. 

Piirpoaa  of  Orant. —  Grants  for  the 
purpose  of  grazing  cattle  in  Louisiana 
in  the  country  formerly  held  by  Spain, 
lying  to  the  east  of  the  Sabine  River, 
are  more  than  mere  licenses  to  use  the 
lands.  U.  S.  v,  Davenport,  15  How. 
(U.  S.)  7,  relying  upon  confirmatioo  of 
grant  in  U.  S.  v.  Huertas,  8  Pet  ( U.  S.) 
475,  which  does  not  appear  to  touch 
this  t>oint. 

Ck>mpUaac0  with  BagnlattOBa  ar  Ooa- 
dittoni. — Among  the  objections  to  the 
validity  of  concessions  made  bv  the 
lieutenant  governor  of  Upper  Louis- 
iana which  have  not  been  sustained* 
are  those  involving  a  failure  to  comply 
with  regulations  of  the  governor- 
general  of  Louisiana,  concerning  the 
number  of  tame  cattle  to  be  possessed 
by  the  applicant  and  the  quantity  of 
land  to  be  granted  to  an  indivimial. 
Choteau  v.  U.  S.,  9Pet  (U.  S.)  153. 

A  claim  buried  for  half  a  centurr  is 
not  good  against  the  United  States 
where  it  is  based  on  an  order  of  the 
Spanish  governor  to  establish  a  peti- 
tioner on  land  in  Louisiana,  and  dur- 
ing the  ten  years  that  the  province 
remained  in  the  hands  of  Spain  the 
party  to  whom  this  gratuitous  con- 
cession was  made  neither  had  a  survey 
nor  took  possession,  nor  did  any  othn* 
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discretion  or  uncertainty,'  and  such  a  grant  will  not  avail  against 
the  United  States,  where  the  concession  contains  no  lines  or 
boundaries  by  which  the  specific  tract  of  land  may  be  definitely 
determined.* 

4.  InBtrument  of  Title. — It  has  been  settled  by  repeated  decisions 
of  the  Supreme  Court  of  the  United  States  and  in  cases,  too, 
where  the  instrument  upon  which  a  claim  to  land  was  founded 
contained  clear  words  of  grant,  that  if  the  description  was  vague 
and  indefinite,  and  there  was  no  official  survey  to  give  it  a  certain 
location,  it  could  create  no  right  of  private  property  in  any  partic- 
ular parcel  of  land,which  could  be  maintained  in  a  court  of  jus- 
tice.* A  certificate  of  survey  brought  forward  to  sustain  a  grant 
which  was  officially  recognized  by  the  Spanish  authorities  of 
Louisiana  will  be  regarded  as  prima  facie  genuine ;  but  this 
presumption  will  not  prevent  its  impeachment  when  it  is  shown 
to  be  antedated  or  fraudulent.* 

5.  Indian  Titles. — In  the  Spanish  colonies,  land  was  not  assigned 
to  the  Indians  by  actual  survey ;  they  were  permitted  to  occupy 
a  specified  spot,  and  to  have  one  league  around  it.  But  by  this 
was  meant  one  league  square,  and  not  pne  league  around  their 
village  in  every  direction.*  On  the  discovery  of  the  American 
continent,  the  principle  was  ^acknowledged  .by  all  European  na- 
tions that  discovery,  followed  by  actual  possession,  gave  title  to 
the  soil  to  the  government  by  whose  subjects  or  authority  it  was 

act  showing  an  intention  of  fulfilling  where  it  is  nothing  more  than  the  pre- 

the  known   condition  by  which  such  amble    usually     inserted    in    Spanish 

concessions  could    be  converted  from  grants,  especfallj    where  there  is  no 

an    inchoate    into   a    complete    title,  evidence  of  the  taking  of  possession  or 

although  there  were  regulations  which  the  exercise  of  acts  of  ownership  dur- 

required   parties  so  situated  to  have  ing  a  period  of  nearly  seventy  years.  U. 

their  titles  made  out  U.  S.  v.  Simon,  S.  v,  Le  Blanc,  12  How.  (U.  S.)  436. 
12    How.  (U.  S.)  A34,  quoting   as    to        So  the  presentation  of  a  petition  to  a 

object  and  effect  ot  such  concessions,  Spanish     intendant,     praying    for    a 

U.  S.  V.  Boisdore,   ti    How.  (U.  S.)96.  grant,   and  referred  to  the  surveyor- 

1.  Dauterive  r.  U.  S.,  loi  U.  S.  706;  general   to    report   thereon,     but    on 

31  Myers'  Fed.  Dec.  40,  citing-  Scull  v.  which  no  further  action  had  been  had 

U.  S.,  98  U.  S.  418,  and  Smith  t*.  U.  S.,  at  the  transfer  of  the  territory  to  the 

10   Pet.  (U.  S.)  334.     See   also  as  to  United   States,    the    petitioner  never 

^ants  of    ceded   Louisiana  territory,  having  had  actual  possession,  can  con- 

Clamorgan  v.  U.  S.,  loi  U.  S.  828;  21  fer  no  title.     Lafayette  v,  Blanc,  3  La. 

Myers'  Fed.  Dec.  32,  34.  Ann.  59;  affirmed  in  11  How.  (U.  S.) 

9.  Dauterive  v.  U.  S.,  loi  U.  S.  706.  104. 
An  order.of  survey  with  actual  settle-        4.  U.  S.  v.  King,  3  How.  (U.  S.)  785. 
ment  forms  a  better  title  than  an  older  As  to  presumption  that  marks  of  can- 
order  without  it.     Baker  v,  Thomas,  4  cellation    were  made    by  cutting  the 
La.  417.  paper  in  gashes  at  the  time  the  paper, 

This  doctrine  has  been  applied  to  a  which  was  a  receipt  for  the  purchase 

claim  for  a  large  tract  of  land  in  West-  money  of  lands  sold    in  Louisiana,  by 

em    Louisiana,  commonly   known    as  the   intendant  thereof,  was   presented 

Matson  Rouge  claim.  at  the  royal    treasury  in   Spain.    See 

8.  U.  S.  V.  King,  3  How.  (U.  S.)  786.  U.  S.  v.  Moore,  12  How.  (U.  S.)  222. 

A  paper  offered  as  a  grant  from  the        6.  Reboul  v.  Nero,  5  Mart.  (La.)  492 ; 

Spanish  authorities  for  some  land  in  Maes  v.  Gillard,  7  Martin  N.  S.  (La.) 

Louisiana  will  be    rejected  as  such,  315. 
22  C.  of  L.- 56                          881 
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made,  not  only  against  other  European  Governments  but  the  na- 
tives themselves.  While  respecting  the  rights  of  the  natives  as 
occupants,  they  all  asserted  the  ultimate  title  to  be  in  themselves.^ 
Indian  tribes  in  Louisiana  with  lands  allotted  by  the  laws  of  Spain 
were  never  invested  with  absolute  ownership.  They^couid  not  dis- 
pose of  the  lands  unless  expressly  authorized  by  the  government 
If  all  died  or  removed  permanently,  the  lands  reverted  to  the  crown, 
not  by  forfeiture  but  the  implied  right  of  reversion ;  or,  if  the 
population  of.  the  Indian  villages  were  greatly  reduced,  the  rem- 
nants  of  several  villages  were  united  into  one,  and  they  held  as 
much  of  the  land  originally  set  apart  as  they  needed.* 

IX.  0BANT8  or  MlBBTMnn.— The  law  of  Spain  continued  in  force 
in  Mississippi  until  after  the  territorial  government  was  actually 
organized,  under  the  act  of  Congress  of  April  7,  1798;  this  gov- 
ernment was  not  actually  organized  until  the  beginning  of  the 
year  1799.'  Spain  never  had  a  right  of  soil  in  this  State  above 
the  thirty-first  degree  of  north  latitude  ;  and  all  grants  and  dispo- 
sitions of  land  made  by  Spain  above  that  line  were  in  their  incep- 
tion void  for  want  of  title  in  that  government.*  Spanish  grants, 
made  after  the   treaty  of   peace  of  1782,  between  the   United 


I.  Breaux  v.  Johns,  4  La.  Ann.  142 ; 
Martin  v,  Johnson,  5  Mart.  (La.)  659; 
Johnson  v,  M'Intosh,  8  Wheat.  (U.  S.) 
573;  Fletcher  v.  Peck,  6  Cranch  (U. 
fe.)  124. 

9.  Breaux  v,  Johns,  4^  La.  Ann.  143, 
and  cases  there  cited.  Nor  were  the 
Caddo  tribe  of  Indians  recognized  as 
the  proprietors  of  any  lands,  either  by 
the  Spanish  or  American  Govern- 
ments. Brooks  V,  Norris,  6  Rob.  (La.) 
182. 

8.  Chew  V.Calvert,  i  Walk.  (Miss.)  57. 

BrltiBli  and  Spanlali  Oranta  North  of 
tlia  Slat  ParaUel  of  North  Latttndo.—The 
boundary  line  between  Georgia  and 
West  Florida  was  the  3i8t  parallel  of 
north  latitude.  But  if  the  district  be- 
tween that  line  and  a  line  drawn  east 
from  the  mouth  of  the  Yazoo  River 
ever  constituted  a  part  of  West  Florida, 
while  the  latter  was  a  Bri^^ish  province, 
still  a  grant  of  land  in  that  district 
made  by  the  British  governor  of  West 
Florida  in  1772  would  be  void,  because 
the  proclamation  of  George  III,  made 
in  1763,  creating  the  province  of  West 
Florida  as  a  colonial  government,  a 
grant  of  land  in   that  district  by  the 

fovemor    was    prohibited    until   the 
ndian   title  was  extinguished,  which 
did   not.  take  place  till  1777.    And  a 

frant  of  land  in  that  district  by  the 
panish  Government,  would  also  be 
void,  because  the  title  of  Spain  never 
extended  north  of  the  31st  parallel. 


Montgomery  v.  Ives,  13  Sned.  &  M. 
(Miss.)  172. 

A  grant  of  land  lying  in  the  present 
State  of  Mississippi  will  not  be  sus- 
tained where  the  original  grant  is 
alleged  to  have  been  issued  by  the 
Spanish  governor  of  Louisiana  io 
1.781,  but  the  only  evidence  of  it  was  t 
copy  taken  from  a  notary's  book,  and 
the  governor  at  that  time  was  merely 
the  military  commandant  of  the  re- 
gion in  question ;  and  this  conclnsioD 
is  reached,  apart  from  questions  con- 
cerning the  jurisdiction  to  pass  upon 
the  claim  and  the  failure  to  record  it 
under  the  requirements  of  acts  of 
Congress.  U.  S.  v.  Power,  1 1  How. 
(U.S.)  576. 

4.  Doe  V,  Beaumont,  6  How.  (Miss.) 

.  The  treaty  of  1795,  by  which  the  line 
between  the  United  States  and  the  prov- 
inces of  East  and  West  Florida  was 
established  or  recognized  at  the  thirty- 
first  degree  of  latitude,  was  a  settlement 
of  territorial  limits  according  to  pre- 
existing rights.  Spain  did  not  cede 
any  territory  above  the  boundaiy 
then  acknowledged,  but  .admitted  that 
the  territory  alx>ve  that  parallel  had 
previouslv  constituted  a  part  of  the 
territory 'of  the  United  SUtea.  As  a 
consequence  of  this  adjustment,  it  fol- 
lowed that  the  possession  by  Spain  of 
territory  to  which  she  had  no  right  was 
wrongml,  and  grants  or  titles  derived 
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States  and  Great  Britain,  within  the  territory  east  of  the  river 
Mississippi  and  north  of  a  line  drawn  from  that  river  at  the  31st 
degree  of  north  latitude,  east  to  the  middle  of  the  river  Apa- 
lachicola,  have  not  any  intrinsic  validity ;  but  the  holders  must 
depend  for  their  titles  exclusively  on  the  laws  of  the  United 
States.^  By  the  treaty  of  179S  between  the  United  States  and 
Spain,  Spain  admitted  that  she  had  no  title  north  of  the  thirty- 
first  degree  of  north  latitude,  and  her  previous  grants  of  lands  were, 
of  course,  void  ;  but  the  transfer  of  the  country,  including  land 
belonging  to  Georgia,  which  was  ceded  to  the  United  States  in 
1802,  was  with  a  reservation  that  all  persons  who  were  actual 
settlers  on  the  27th  of  October,  1795,  should  have  their  grants 
<:onfirmed;  and  on  the  3d  of  March,  1803,  Congress  passed  an 
act^  establishing  a  board  of  commissioners  to  examine  these 
grants,  whose  certificate  in  favor  of  the  claimant  should  amount 
to  a  relinquishment  forever,  on  the  part  of  the  United  States.* 
If  a  government  by  mere  act  of  power  revokes  a  valid  grant  of 
land,  and  then  gives  title  to  another,  the  courts  will  respect  the 
title  of  the  first  grantee.*  The  certificate  of  the  confirmation  of 
a  Spanish  grant  made  by  the  board  of  commissioners  constitutes 


from  the  Spanish  Government  to  such 
territory  were  invalid  for  want  of  title  in 
the  granting  power.  Doe  v,  Beaumont, 
6  How.  (Miss.)  349. 

1.  No  Spanish  grant  made  while  the 
•country  was  wrongfully  occupied  by 
Spain  can  be  valid,  unless  it  was  con- 
firmed by  the  compact  between  the 
United  States  and  the  State  of  Georgia 
of  the  34th  of  April,  1802,  or  has  been 
laid  before  the  board  of  commissioners 
<:onstituted  by  the  act  of  Congress  of 
the  3d  of  March,  1803,  ch.  340,  and  of 
March  27,  1804,  ch.  414.  Henderson 
V.  Poindexter,  12  Wheat.  (U.  S.)  530. 

a.  2  U.  S.  Stat,  at  Large  229. 

8,  Robinson  v.  Minor,  10  How.  (U. 
S.)  642.  But  in  order  that  a  claimant 
may  bring  himself  within  the  protec- 
tion of  the  act  of  cession  by  Georgia  to 
the  United  States,  he  must  show  that 
the  ancestor  or  person  under  whom  he 
claims  was  "  actually  settled  "  on  the 
land  on  the  27th  of  October,  1795,  the 
date  mentioned  in  the  Cession  act. 
Hickie  V.  Starke,  1  Pet.  (U.  S.)  98; 
Doe  V.  Beaumont,  6  How.  (Miss.) 
349. 

Spanish  Order  of  Surrey. — A  Spanish 
order  of  survey  of  land  in  West  Flor- 
ida, afterwards  confirmed  by  the 
United  States,  when  they  acquired 
title,  constitutes  of  itself  a  legal  title 
-without  any  patent  from  the  United 
SUtes.  Winn  v.  Cole,  x  Walk.  (Miss.) 
J  35. 
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Order  of  Surrey  Signed  by  Depnty 
GoTemor — ^Effect  of  Veatlng  Title. — A 
Spanish  order  of  survey  signed  by  a 
deputy  governor,  is  presumed  prima 
facie  to  be  issued  by  competent  author- 
ity and  valid.  And  such  order  vests  such 
a  right  as  can  only  be  divested  by  the 
alienation  of  the  grantee,  or  his  vol- 
untary abandonment,  or  by  an  entire 
failure  to  perform  the  conditions  of 
the  grant,  or  by  some  act  against  the 

government  which  would  justify  con- 
scation.  Winn  v.  Cole,  i  Walk. 
(Miss.)  121;  Stark  v.  Mather,  1  Walk. 
(Miss.)  190;  12  Am.  Dec.  553. 

The  report  of  the  surveyor-general 
of  the  Spanish  Government  stating 
land  so  located  to  be  vacant,  and  the 
allegation  of  that  fact  in  a  subsequent 
grant  to  another  party,  does  not 
amount  to  confiscation,  or  the  revoca- 
tion of  the  grant,  and  if  it  be  a  revoca- 
tion, it  would  be  an  act  of  capricious 
tyranny,  and  ought  to  be  disregarded. 
Winn  V.  Cole,  i  Walk.  (Miss.)  121. 

4.  Hence,  where  A  received  a  grant 
of  land  from  the  Spanish  Govern- 
ment, which  was  revoked  by  a  mere 
arbitrary  act  of  power,  and  the  land 
then  granted  to  B,  and  then  A  was 
driven  from  the  country,  and  B*8  title 
confirmed  by  the  board  sitting  under 
the  act  of  Congress,  B  will  be  declared 
to  hold  as  trustee  for  A.  Stark  v, 
Mather,  i  Walk.  (Miss.)  190;  12  Am. 
Dec.  553. 
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title  to  the  land  embraced  in  it,^  and  is  conclusive  against  the 
United  States,  but  not  as  between  individuals.*  The  confirmar 
tion  of  a  Spanish  grant  by  Congress  relates  back  to  the  date  of 
the  grant  ;*  and  the  performance  of  the  conditions  imposed  in  a 
Spanish  grant  on  the  grantee  is  either  dispensed  with  or  admitted 
by  a  confirmation  of  it  by  Congress.* 

Z.  Orahts  nr  Mibsousi. — The  State  of  Missouri  was  formerly  a 
part  of  the  territory  first  of  France,  next  of  Spain,  then  of  France, 
which  ceded  it  to  the  United  States  by  the  treaty  of  1803,  in  full 
propriety,  sovereignty  and  dominion,  as  s*he  had  acquired  and 
held  it ;  and  thereby  this  government  put  itself  in , place  of  the 
former  sovereigns,  and  became  invested  with  all  their  rights,  sub- 
ject to  their  concomitant  obligations  to  the  inhabitants.*  The 
act  of  Congress  of  May  25,  1824,  gives  to  the  district  court  of  the 
United  States  authority  to  hear  and  determine  all  questions 
arising  in  any  cause  brought  before  it  upon  the  petition  of  any 
persons  claiming  lands  within. the  State  of  Missouri,  by  virtue  of 
any  French  or  Spanish  grant,  concessions,  etc.,  legally  made  or 
issued  before  the  loth  day  of  March,  1804,  by  the  proper  author- 
ities, to  any  person  or  persons  resident  in  the  province  of  Louis- 
iana, etc.,  and  which  might  have  been  perfected  into  a  complete 
title,  under  and  in  conformity  to  the  laws  and  usages  and  cus- 
toms of  the  government  under  which  the  same  originated,  had 
not  the  sovereignty  of  the  country  been  transferred  to  the  United 
States,®  and  a  concession  made  in  regular  form  by  special  order 
of  the  governor-general  of  the  province  will  not  be  invalidated 
because  it  was  not  made  in  pursuance  of  regulations  which  were 
intended  for  the  general  government  of  subordinate  officers,  and 
not  to  control  and  limit  the  power  of  the  person  from  whose  will 
they  emanated.''  In  repeated  decisions,  the  Supreme  Court  of 
the  United  States  has  affirmed  the  authority  of  local  governors, 
under  the  crown  of  Spain,  to  make  grants  of  lands  in  the  Louis- 
iana region,   and  has   also  affirmed  the  validity  of  descriptive 

1.  Surget  V,  Doe,  34  Miss.  130.  •  and  usages  did  not  sanction  a  gnmt  to 

8.  Winn   v.  Cole,  i    Walk.  (Miss.)  Missourflands,  it  will  not  be  sustained. 

126;  Ross  V,  Barland,   i  Walk.  (Miss.)  Chouteau  v,  Molony,  16  How.  (U.  S.) 

492.    For  effect    of    confirmation    of  229. 

void  grants,  see  Montgomery  v.  Ives,  6.  Delassus  v,  U.  S.,  9   Pet.  (U.  S.) 

13  S.  Med.  &   M.  (Miss.)   181.    As  to  131. 

right  of  settler  to  sell  his  claim,  see  7.  Delassus  v,  U.  S.,  9  Pet.  (U.  S.) 
Nixon  V.  Carco,  28  Miss.  426,  and  cases  135.  As  to  when  title  to  land  in  Mis- 
there  cited.  souri  claimed   under  original  pennis- 

3.  Stark  t;.  Mather,  i  Walk.  (Miss.)  sion  of  the  Spanish  Government  was 
189;  12  Am.  Dec.  553.  not  vested  or  confirmed    bj  acts  of 

4.  Winnt;.  Cole,  i  Walk.  (Miss.)  124.    Congress  of    1807  and  1804,  or  main- 
6.  Strother  v.  Lucas,  12  Pet.  (U.  S.)     tainable  under  long-continued  posses- 

435.  sion,  see  Burgess  v.  Gray,  16  How, 
indlan  Cbrants.— By  the  laws  of  Spain,  (U.  S.)  65.  As  to  conflicting  surreys^ 
the  Indians  had  a  right  of  occupancy ;  provisions  of  act  of  Congress  concern- 
but  they  could  not  part  with  this  right  ing  confirmations  of  incomplete  titles, 
except  in  the  mode  pointed  out  by  the  etc.,  see  Morrison  v,  Jackson, 92  U.  S. 
Spanish  laws;    and  where  these  laws  655. 
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grants,  though  not  surveyed  before  March  lo,  1804,  ^^  Missouri, 
or  January  24,  18 18,  in  Florida.^  Under  the  third  section 
of  the  act  of  Congress,  relating  to  claims  to  Missouri  lands, 
persons  who  had  claims  of  a  certain  class  under  France  or 
Spain  to  land  upon  which  they  were  settlers  or  housekeepers, 
might  have  a  right  of  pre-emption  if  they  would  relinquish  their 
claims ;  and  this  right  was  not  affected  by  the  confirmation  of  an 
adjoining  town-lot  claimed  by  the  same  party ;  nor  did  it  depend 
on  actual  residence  and  housekeeping  in  the  case  of  a  person 
whose  claim  under  a  Spanish  or  French  grant  was  still  unde- 
termined.* A  recorder  of  land  titles  had  no  authority  to  investi- 
gate titles  of  French  and  Spanish  g^rants  in  Louisiana,  where  the 
claimants  were  not  in  actual  possession,  or  where  the  claim  had 
been  passed  on  by  the  commissioners.* 

XI.  0BAHT8  IH  Vew  MexiOO.— Previous  to  1821  the  king  of 
Spain,  by  virtue  of  his  prerogative,  had  the  power  of  disposition 
of  the  public  domain.  Upon  the  assertion  of  these  prerogatives 
in  Mexico  the  power  passed  to  the  sovereign  of  the  latter  country. 


1.  Mackey  v.  U.  S.,  10  Pet.  (U.  S.) 
34X.  A  general  and  unlocated  conces- 
sion granted  by  the  Spanish  governor 
prior  to  the  transfer  of  Louisiana, 
whereof  a  private  survey  made  after 
the  transfer  was  recognized  bj  the 
commissioners  appointed  under  the  act 
of  1805,  before  whom  the  claim  was 
filed,  and  so  designated  and  located  as 
to  be  reserved  from  sale  by  virtue  of 
the  act  of  181 1,  and  consequently  no 
New  Madrid  certificate  could  be  lo- 
cated upon  it,  Bissell  v,  Penrose,  8 
How.  (U.  S.)  Zli.follotvinff  Stoddard 
t/.  Chambers,  a  How.  (U.  S.)  284;  and 
examining  and  explaining  the  cases  of 
Mackey  v.  Dillon,  4  How.  (U.  S.)  421 ; 
Les  Bois  v,  Bramell,  4  How.  ( U.  S.)  449 
and  Jourdan  v,  Barrett,  4  How.  (U.  S.) 
169.  Grant  void  for  want  of  authority 
of  officer  to  make,  see  Wright  7'. 
Thomas,  4  Mo.  590.  And  for  uncer- 
tainty in  description,  see  Ashley  v. 
Turley,  13  Mo.  434. 

But  though  the  lieutenant-governor 
of  Upper  I^uisiana  had  the  authority, 
as  a  sub-delegate,  to  grant  concessions, 
direct  surveys,  and  place  grantees  in 
possession,  yet  no  perfect  title  to  the 
land,  such  as  the  Spanish  Government 
could  disavow,  passed  until  the  conces- 
sion and  a  copy  of  the  survey  were  de- 
livered to  the  intendant-general  at 
New  Orleans,  and  also  a  process- 
verbal  attesting  the  fact  that  the  sur- 
vey was  made  in  the  presence  of  the 
commandant,  or  in  that  of  a  syndic 
and  two  neighbors ;  and  an  imperfect 
concession    of    lands    in    the  present 


State  of  Missouri  lacking  such  pre- 
requisites to  the  perfecting  and  record- 
ing of  the  title  could  not  avail  against 
patents  for  the  same  land,  unless  Con- 
gress had,  by  some  law,  protected  the 
land  from  the  location  of  patents. 
Menard  v.  Massey,  8  How.  (U.  S.) 
303,  giving  (p.  314)  the  form  of  a 
Spanish  title. 

%,  O'Brien  v.  Perry,  x  Black  (U.  S) 
139;  Lytle  V.  Arkansas,  9  How.  (U.  S.) 
314  ;  Cfunningham  v,  Ashley,  14  How. 
(U.  S.)  377  ;  Minter  v.  Crommelin,  18 
U.  S.  87. 

As  to  steps  necessary  to  the  procure- 
ment of  the  complete  Spanish  grant, 
see  Tyler  v.  Wells,  2  Mo.  App.  526. 

3.  By  the  act  of  Congress  of  the 
X3thof  June,  1812  (2  Stat,  748)  power 
was  vested  in  the  recorder  of  land 
titles  to  investigate  and  report  on  cer- 
tain Spanish  and  French  claims  in  the 
State  of  Missouri.  His  authority  was 
confined  to  two  classes  of  cases  ;  first, 
to  the  claims  of  persons  who  were  then 
actual  settlers  on  the  land  they  claimed, 
and  whose  claims  had  not  been  before 
that  time  filed  with  the  recorder  of 
land  titles.  Such  persons  were  allowed 
to  file  a  notice  in  writing,  stating  the 
nature  and  extent  of  their  claims,  and 
the  written  evidences  thereof,  and 
were  directed  to  be  recorded.  Second, 
to  claims  which  had  been  presented  to 
the  board  of  commissioners,  but  had 
not  been  decided  on  by  that  board. 
(2  Stat.  748.)  Winter  v,  U.  S.,  Hempst. 
(U.  S.)  349;  Strother  v.  Lucas,  12  Pet. 

(U.S.)  454. 
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All  the  power  which  governors  of  provinces,  intendants,  or 
other  persons  had  to  dispose  of  public  domain,  ceased  upon  the 
independence  of  Mexico,  and  grants  made  by  them,  unless  they 
were  expressly  sanctioned  by  the  new  power,  were  of  no  effect.* 

Rights  of  individuals  to  property  in  the  territory  of  the  United 
States  were  not  affected  by  the  change  of  sovereignty  and  juris- 
diction. They  were  entitled  to  protection  whether  the  party 
had  the  full  and  absolute  ownership  of  the  land,  or  merely  an 
equitable  interest  therein,  which  required  some  further  act  of  the 
government  to  vest  in  him  a  perfect  title.* 

Under  the  act  of  1854,  a  report  by  the  surveyor-general  that  a 
certain  Mexican  grant  had  not  been  surveyed,  but  is  "  reported  " 
to  contain  a  certain  number  of  acres  will  be  sustained,  the  legal 
effect  of  this  decision  by  the  surveyor-general  being  to  segregate 
from  the  public  domain  all  the  lands  covered  by  the  grant  as  re- 
ported on  by  him.* 

No  jurisdiction  over  such  claims  was  conferred  upon  the  courts 
of  this  State ;  but  the  surveyor-general  in  the  exercise  of  the  au- 
thority with  which  he  was  invested  by  act  of  Congress,*  decides 
them  in  the  first  instance,  and  the  final  action  on  each  claim  is 
reserved  to  Congress.*  But  such  decision  of  the  surveyor- 
general  is  not  binding  upon  the  courts  of  New  Mexico  until  con- 
firmed by  Congress.^ 


1.  Pino  V.  Hatch,  i  N.  Mex.  128. 
But  a  grant  of  land  eicecuted  by  the 
political  chief  of  New  Mexico  in  1823, 
though  not  sufficient  to  pass  the  abso- 
lute title,  for  want  of  legal  authority  to 
make  it,  is  nevertheless  admissible  in 
evidence  as  against  one  having  no 
better  right  to^  show  the  time  and  mode 
of  gaining  possession  and  the  point 
from  which  the  adverse  occupation  is  to 
be  reckoned.  Pino  v.  Hatch,  i  N.Mex. 
129;  but  seethe  dissenting  opinion  of 
BrocchusJ.,  pp.  133-145. 

a.  Tameling  v.  U.S.  Freehold,  etc., 
Co.,  93  U.  S.  661;  Pino  V.  Hatch,  1  N. 
Mex.  145. 

Power  to  Settle  Land  Titles  in  New 
Mexico  was,  by  the  eighth  section  of 
the  act  of  1854,  expressly  enjoined 
upon  the  surveyor-general  of  that  ter- 
ritory. He  was  empowered  for  that 
purpose  to  issue  notices,  summon  wit- 
nesses, administer  oaths  and  perform 
all  necessary  acts  in  the  premises.  He 
was  directed  to  make  a  full  report 
with  his  decision,  as  to  the  validity  or 
invalidity  of  each  claim,  under  the 
laws,  usages,  and  customs  of  the  coun- 
try before  its  cession  to  the  United 
States.  That  report,  according  to  a 
form  to  be  prescribed  by  the  Secretary 
of  the  Interior,  was  to  be  laid  before 
Congress  for  such  action  as  might  be 


deemed  just  and  proper.     Tameling  r. 
U.  S.  Freehold,  etc.,  Co.,  93  U.  S.  662. 

3.  Whitney  v.  McAfee,  3  N.  Mex. 38. 
And  a  homestead  entry  thereon  is  void 
as  against  the  claimants  under  the  Mex- 
ican grant.  Whitney  v,  McAfee,  3  N. 
Mex.  38. 

4.  I  Stat,  at  Large  308. 

5.  Tameling  v.  U.  S.  Freehold,  etc, 
Co.,  93  U.  S.  662. 

6.  Stoneroad  v.  Stoneroad,4  N.  Mex. 
61 ; /b//«»wiii^  Tameling  v.  U.  S.  Free- 
hold, etc.,  Co.,  93  U.  S.  662,  referring 
to  the  leading  cases,  and  overrtUimg 
Whitney  v.  McAfee,  3  N.  Mex.  39. 
where  it  is  held  that  the  power  and  au- 
thority of  review  rests  with  Congress 
alone,  and  until  reversed  or  modified 
by  that  body,  a  decision  by  the  survey- 
or-general is  binding  upon  courts,  and 
must  be  regarded  as  res  judicata.  The 
doctrine  laid  down  in  Stoneroad  r. 
Stoneroad,  4  N.  Mex.  61,  is  followed  in 
the  later  case  of  Chaves  v.  Whitney,  4 
N.  Mex.  xSo. 

In  1823  the  Mexican  Government 
conveyed  certain  lands  in  New  Mexico 
by  grant  calling  for  specific  boundaries. 
On  the  cession  of  the  territory  to  the 
United  States  the  holder  of  the  grant 
presented  his  claim  to  the  surveyor- 
general  of  the  territory  for  investiga- 
tion and  decision,  under  the  act  of  Con- 
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Where  there  is  sufficient  evidence  of  fraud  and  mistake  a 
patent  will  be  canceled.* 

An  act  of  Congress  confirming  to  a  claimant  his  title  to  a 
tract  of  land  granted  to  him  by  the  Mexican  Government  under 
the  colonization  laws  of  Mexico  and  Spain,  and  a  patent  issued 
in  accordance  therewith,  conveys  no  title  to  the  mineral  lands 
included  in  such  grant.* 

VTT  GsAlTTS  or  TEXAS. — The  authority  to  grant  land  previous 
to  the  Mexican  revolution  was  vested  in  the  intendants  or  in 
the  military  commandants  and  governors,  subject  to  confirm- 
ation  by  the  \  intendants.  These  offices  were  abrogated  and 
suspended  by  the  consummation  of  the  independence  of  Mexico, 
and  the  public  domain  became  thereby  vested  in  the  supreme 
government  until  the  formation  of  the  States,  and  its  transfer  by 
the  supreme  government  to  them,  during  which  time  authority  to 
grant  lands  emanated  from  it.*  The  Texas  revolution  of  1836 
did  not  divest  Mexicans  of  their  title  to  lands  acquired  before 
that  event*   The  division  of  a  country  into  separate  governments 


gress  July  22,  1854.  The  surveyor- 
general,  in  a  report  which  followed  the 
boundaries  called  for  by  the  grant,  rec- 
ommended that  Congress  confirm  the 
frant,  and  by  act  of  Congress  approved 
une  21,  i860,  the  same  was  confirmed 
according  to  the  report  of  the  surveyor- 
general.  The  surveyor-general  after- 
wards had  the  grant  surveyed,  and 
the  survey  was  approved  by  him, 
but  no  notice  of  this  survey  was 
given  to  the  claimants,  some  of  whom 
were  minors  and  married  wojnen.  The 
survey  called  for  boundaries,  which  did 
not  correspond  with  those  of  the 
grant,  but  were  far  within  the  lines. 
Meldf  that  the  courts  were  not  con- 
cluded by  the  survey  from  determining 
the  extent  and  validity  of  the  grant  by 
the  Mexican  Government  by  specific 
boundary  calls,  and  afterwards  duly  ex- 
amined into,  approved,  and  confirmed ; 
and  that  the  persons  holding  title  under 
the  grant  might  maintain  an  action  of 
ejectment  to  recover  lands  lying  out- 
side the  boundaries  shown  by  the  sur- 
vey, but  within  the  boundaries  of  the 
grant.  Stoneroad  v,  Stoneroad,  4  N. 
Mex.  60. 

But  in  the  absence  of  an  actual 
ouster,  or  any  intrusion  upon  one's 
actual  possession,  ejectment  will  not  lie 
in  New  Mexico  in  favor  of  one  claim- 
ing under  a  Mexican  grant  approved, 
surveyed,  and  recommended  for  con- 
firmation by  the  surveyor-general,  but 
not  as  yet  confirmed,  as  iagainst  one 
claiming  under  a  Spanish  grant  sub- 
mitted to  that  officer,  but  disapproved. 


887 


the  jurisdiction  of  the  courts  of  th&t 
territory  under  the  act  of  Congress  of 
July  22,  1854,  §8  (10  Stat.  30S),  being 
confined  until,  confirmation,  to  the  pres- 
ervation of  the  status  in  quo  of  the 
estates  and  parties.  Chaves  v,  Whit* 
ney,  4  N.  Mex.  178. 

1.  U.  S.  r.  San  Pedro,  etc.,  Co.,  4  N. 
Mex.  229. 

a.  U.  S.  V,  San  Pedro,  etc.,  Co.,  4  N. 
Mex.  297. 

8.  Jones   v.  Muisbach,  26  Tex.  237. 

A  grant  issued  by  the  primero  vocal 
or  political  chief  of  the  department  of. 
Texas  in  1824  passed  no  title  to  the 
grantee.  Hollidayt;.  Harvey,  39  Tex. 
674. 

Although  he  had  no  power  previous 
to  the  colonization  law,  yet  he  may 
have  had  .  a  special  commission  to 
grant  titles  to  particular  lands,  and  it 
seems  that  if  objection  be  not  made 
such  commission  may  be  proved  by 
parol  testimony.  Norton  v,  Mitchell, 
13  Tex.  51. 

After  the  passage  of  the  national 
colonization  law  of  the  13th  of 
August,  1824,  the  states  of  the  Mexi- 
can confederation  possessed  the  prop- 
erty in  the  soil,  and  had  alone  the 
power,  by  direct  agency,  of  appropri- 
ating lands  to  individuals.  Republic 
V.  Thorn,  3  Tex.  505. 

4.  The  division  of  an  empire  works 
no  forfeiture  of  a  right  of  property 
previously  acquired.  This  doctrine  is 
laid  down  by  Nelson,  J.,  in  }ones  v. 
McMasters,  20  How.  (U.  S.)  8  and 
approved  in  Airhart  v.   Massieu,  98 
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does  not  of  itself  divest  the  citizens  of  either  of  titles  to  land  in 
the  other.^  In  an  early  case  the  opinion  was  expressed  that  under 
the  laws  of  Spain,  which  remained  in  force  in  Mexico  after  her 
independence,  and  those  subsequently  enacted  by  her,  an  alien 
could  not  acquire  real  property  in  that  republic  ;*  and  in  a  subse- 
quent case  the  invalidity  of  a  sale  of  land  was  expressly  adjudged ;' 
but  in  a  later  case,  where  land  had  been  sold  in  1833  to  citizens 


U.  ^.  494 ;  Hancock  v,  Walsh,  3  Woods 
(U.  S.)  351.  Neither  the  constitution 
of  Texas  nor  statutes  enacted  since  its 
adoption  divest  Mexicans  of  titles  to 
land  in  Texas,  acquired  before  its  inde- 
pendence, unless  proceedings  for  for- 
feiture equivalent  to  "office  found" 
have  been  carried  into  effect.  Airhart 
V.  Maissieu,  98  U.  S.  494;  Phillips  v, 
Moore,  xii  U.  S.  an. 

The  original  constitution  of  TexaSy 
adopted  March  17,  1836,  fifteen  days 
after  the  Declaration  of  Independence, 
provides  as  follows  1  "All  persons  who 
shall  leave  the  country  for  the  pur- 
pose of  evading  a  participation  in  the 
present  struggle,  etc.,  shall  forfeit  all 
rights  of  citizenship  and  such  lands  as 
they  may  hold  in  the  republic."  Gen. 
Prov.,  ^  8.  By  the  tenth  section  it  was 
declared  that  aliens  should  not  hold 
land  in  Texas,  but  a  reasonable  time 
was  given  them  to  come  in  or  dispose 
of  their  lands.  By  an  act  of  the  Con- 
gress of  Tt'xasy  passed  Jan.  28,  1840, 
It  was  provided :  **  In  making  titles  to 
lands  by  descent  it  shall  be  no  bar  to  a 
party  that  any  ancestor  throueh  whom 
he  derives  his  descent,  from  uie  intes- 
tate, is  or  hath  been  an  alien,  and  every 
alien  to  whom  any  land  may  be  devised 
or  may  descend  shall  have  nine  years  to 
become  a  citizen  of  the  republic,  and 
take  possession  of  such  land ;  or  shall 
have  nine  years  to  sell  the  same  before 
it  shall  be  declared  to  be  forfeited,  or 
before  it  shall  escheat  to  the  govern- 
ment." 

This  statute  was  re-enacted  in  1848, 
and  the  State  constitution  of  1845 
effected  no  change  in  rights  of  prop- 
erty, but  expressly  established  existing 
rignts.  Art.  6,  ^  2a  By  an  act  passed 
Feb.  13,  1854  (Pasch.  Dig.,  arts.  45- 
47),  it  was  further  provided  in  favor 
of  aliens  that  they  should  have  the 
same  rights  as  are  accorded  to  Ameri- 
cans, citizens  by  the  laws  of  the  nation 
to  which  such  aliens  belong.  Hancock 
V.  McKinney,  7  Tex.  384;  Swift  v. 
H  err  era,  9  Tex.  263;  Johnson  v. 
Smith,  21  Tex.  722 ;  Luter  v.  Mayfield, 
26  Tex.  325. 


I.  The  owners  of  land,  acquired 
under  the  colonization  laws,  before  the 
separation  of  Texas  from  the  states  of 
the  Mexican  Confederacy,  did  not, 
consequently,  incur  the  penalty  of  a 
forfeiture  of  their  titles,  as  prescribed 
in  the  30th  article  of  the  State  coloniza- 
tion law  of  the  24th  of  March,  1825, 
against  those  who  should  establish 
themselves  in  a  foreign  country,  by 
becoming  or  remaining  domiciled  in 
Mexico,  after  the  dismemberment  of 
the  government.  Kilpatrick  x\  Si&- 
neros,  23  Tex.  130 ;  Sabriego  v.  White, 
30  Tex.  581 ;  Andrews  v.  Spear.  48 
Tex.  579 ;  Airhart  v.  Massieu,  98  U.  S. 

495. 

In  the  case  last  cited  the  court  by 
Bradley,  J.,  says :  "  In  some  of  the  early 
cases  in  Texas,  as  in  Holliman  r.  Pee- 
bles (i  Tex.  673),  and  in  Yates  v,  lams 
(10  Tex.  168),  it  was  argued,  thou|rh 
not  expressly  decided,  that  by  tibe 
general  Spanish  law,  and  if  not  by 
that  law,  at  least  by  the  colonization 
laws  of  Mexico  and  of  Coahuila  and 
Texas,  a  non-resident  alien  could  not 
hold  real  estate.  The  same  views  were 
expressed  in  the  case  of  McKinney  f. 
Saviego,  18  How.  (U.  S.)  240.  But  the 
laws  referred  to  had  respect  to  the 
case  of  aliens,  who,  when  they  were 
such,  acquired,  or  attempted  to  acquire, 
lands  in  Spain  or  her  colonies,  and  not 
to  the  case  of  citizens  or  subjects  who. 
on  the  division  of  an  empire,  happened 
to  hold  lands  in  the  section  in  which 
they  did  not  reside,  and  therefore  bad 
good  title  thereto  when,  by  operation 
of  law,  they  became  aliens  as  to  such 
section,  ft  must  be  admitted  that 
aliens  of  this  class  stand  on  a  different 
footing,  in  equity,  at  least,  from  those 
who,  t^ing  aliens,  attempt,  against  the 
law,  to  acquire  real  estate  in  a  foreign 
country,"  citing  Jones  v.  McMasters, 
20  How.  (U.S.)  8;  White  v.  Burnley, 
20  How.  (U.  S.)  235. 

9.  Holliman  v.  Peebles,  i  Tex.  673: 
Yates  t/.  lams,  10  Tex.  168;  Homsby 
V.  Bacon,  20  Tex.  556 ;  Blythe  v.  East- 
erling,  20  Tex.  565. 

8.  Clay  V,  Clayi  26  Tex.  24. 
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of  the  United  States,  then  non-resident  aliens,  it  was  held  that, 
unless  there  was  an  adjudication  by  some  court  of  political  author- 
ity upon  their  alienage,  while  it  existed,  their  rights  were  not 
divested.*  And  it  was  competent  for  one  alien  enemy  to  convey 
to  another  land  situated  in  the  country  with  which  theirs  is  at 
war  *  And  such  alien  had  a  right  td  sue  for  lands  in  Texas, 
alienage  being  no  bar  to  an  action  if  the  title  of  the  alien  was 
good.*  Several  cases,  however,  have  decided  that  an  alien  cannot 
sue  for  lands  in  Texas,  but  these  presented  the  naked  questions 
of  alienage  as  a  bar.*  A  certified  copy  of  the  protocol  of  a  Mexican 
title  is  competent  evidence  of  that  title.* 


1.  Barrett  r.  Kellj,  31  Tex.  476; 
Phillipt  V,  Moore,  100  U,  S.  aio. 

a.  This  point  was  settled  in  the  case 
of  Conrad  v,  Waples,  96  U.  S.  279,  and 
^ited  with  approval  in  Airhart  v.  Mas- 
«ieu,  98  U.  S.  497. 

8.  Jones  v.  McMasters,  ao  How.  (U. 
S.)  8;   Airhart  v,   Massieu,  98   U.   S. 

497- 

4.  White  V.  Sabariego,  33  Tex.  243. 
But  see  the  later  case  of  Sabriego  v. 
White,  30  Tex.  576. 

6.  By  the  act  of  the  Congress  of 
Texas,  passed  December  14,  1837,  it 
was  declared,  "  that  it  shall  be  the  duty 
of  every  person  or  persons  who  may 
have  in  his  or  her  possession  or  control 
any  titles  or  documents  whatever 
which  relate  to  lands,  and  which,  by 
the  laws  now  or  hereafter  existing  in 
Texas,  have  been  and  are  considered 
archives,  to  deliver  the  same  to  the 
commissioner  of  the  general  land  of- 
fice, or  his  order,  within  sixty  days  after 
the  final  passage  of  the  act."  Pasch. 
Dig.,  art.  70. 

The  sixth  section  of  the  same  act 
constituted  the  land  office  the  proper 
depositarv  of  all  books,  records,  papers, 
and  origmal  documents  appertaining 
to  the  titles  of  land  denominated 
archives.     Pasch.  Dig.,  art.^71. 

A  certified  copy  of  a  title  from  the 
land  office  was  prima  facie  evidence  of 
its  existence,  for  it  would  be  presumed 
that  the  original  was  an  archive  of  the 
land  office.  Airhart  v,  Massieu,  98  U. 
S.  500. 

Bacordlng  of  Title.— Until  .a  title  is 
deposited  in  the  land  office  of  Texas, 
or  duly  recorded,  bona  fide ^  purchasers 
holding  a  junior  Mexican  title  will  be 
protected.  The  act  *  of  Dec.  20,  1836, 
*'  organising  inferior  courts,"  provided 
among  other  things,  §  37,  that  "  any 
person  who  owns  or  claims  land  of 
any  description,  by  deed,  lien,  or  oth- 
er color  of  title,  shall,  within  twelve 


months  from  the  first  of  April  next, 
have  the  same  proven  in  open  court, 
and  recorded  in  the  office  of  the  clerk 
of  the  county  court  in  which  said  land 
is  situated;  but  if  a  tract  of  land  lies 
on  the  county  lines,  the  title  may.  be 
recorded  in  the  county  in  which  part 
of  said  land  lies.*' 

"Sec.  40.  No  deed,  conveyance, 
lien  or  other  instrument  in  writing 
shall  take  effect,  as  regards  the  inter- 
ests and  rights  of  third  parties,  until 
the  same  shall  have  been  duly  proven 
and  presented  to  the  court,  as  required 
by  the  act  for  the  recording  of  land 
titles.  And  it  shall  be  the  dutr  of  the 
clerk  to  note  particularly  tne  time 
when  such  deed,  conveyance,  lien  or 
other'  instrument  is  presented,  and  so 
record  them  in  the  order  in  which  they 
are  presented.''  Pasch.  Dig.,  arts.  4980, 

4983. 

The  limit  of  the  time  prescribed  in 
the  thirty-seventh  section  was  repealed 
in  1838.  As  most  original  titles  in 
Texas,  originating  before  the  revolu- 
tion, were  public  archives,  the  parties 
holding  only  iestimonios  thereof,  the 
following  law  was  passed,  Jan.  19, 1839: 
'*  Copies  of  all  deeds,  etc.,  when  the 
originals  remain  in  the  public  archives, 
and  were  executed  in  conformity  with 
the  laws  existing  at  their  dates,  duly 
certified  by  the  proper  officers,  shall 
be  admitted  to  record  in  the  county 
where  such  land  lies."  Pasch.  Dig., 
art.  4984. 

Under  these  laws  failure  to  record  a 
grant  rendered  it  inoperative  as  against 
an  innocent  purchaser  without  notice. 
Guilbeau  v.  Mays,  15  Tex.  410;  Mus- 
quis  7'.  Blake,  24  Tex.  461 ;  Nicholson 
V,  Horton,  23  Tex.  47;  Wilson  v,  Wil- 
lams,  25  Tex.  54. 

Buying  with  actual  notice  of  a  pre- 
vious title,  or  under  circumstances 
which  make  it  a  duty  to  take  notice,  is 
a  fraud,  and  deprives  the  purchaser  of 
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Under  a  Mexican  grant  to  an  empresario  the  contract  of  the 
latter  obliged  him  to  introduce  colonists  into  a  specified  district. 
But  if  there  were  no  colonists  and  the  empresario  opposed  no  ob- 
jection, sales  of  land  within  the  district  might  be  made  by  the 
government.^  Sales  of  land  could  only  be  made  to  Mexicans, 
and  no  inquiries  as  to  their  character  were  required.  The  alcalde 
was  a  competent  and  proper  person  to  complete  the  titles  on  a 
contract  of  sale,  where  no  organization  of  the  colony  had  taken 
place.*  Such  grant  could  not  be  defeated  by  proof  that  the 
principal  surveyor  did  not  in  person  perform  the  work  of  making 
surveys,  or  because  the  survey  was  made  before  the  order  di- 
rected to  the  surveyor  by  the  alcalde  was  entered  on  the  grant.* 
It  was  a  common  practice  in  Texas  for  empresarios  and  others  to 
have  their  surveys  completed  in  anticipation  of  the  arrival  of  the 
colonists,  or  the  measures  requisite  for  the  procurement  of  the 
final  title.  The  return  of  such  surveys  by  a  surveyor,  and  their 
recognition  by  the  commissioner  or  alcalde,  was  treated  as  a  sub- 
stantial compliance  with  the  law.* 


the  immunity  arising  from  the  fact 
that  such  title  is  not  recorded  nor  de- 
posited in  the  land  office.  Crosby  v. 
Huston,  I  Tex.  203;  Grumbles  v. 
Sneed,  22  Tex.  565 ;  Airhart  v,  Mas- 
sieu,  98  U.  S.  501. 

By  a  law  passed  Oct.  20,  1866,  a  title 
not  deposited  in  land  office,  and  not  re- 
corded, will  no  longer  avail  as  against 
certain  descriptions  of  title  without 
actual  notice.     Pasch.  Dig.,  art.  5825. 

FrohlbltloB  of  Grants  Wltbln  tlit  lit- 
toral or  Coast  Laaguas. — In  constructing 
the  articles  of  the  colonization  law  of 
August  14,  1824  (see  translation  of  the 
general  colonization  law  of  August  18, 
1824,  in  appendix  to  Halleck^s  Report, 
Executive  Documents,  Senate,  of 
1849),  the  Supreme  Court  of  Texas  has 
repeatedly  held  that  it  operated  as  a 
prohibition  of  any  grant  of  land  within 
the  littoral  or  coast  leagues  within  the 
twenty  frontier  leagues  bordering  on 
the  United  States,  without  the  previ- 
ous assent  of  the  Federal  executive  of 
Mexico ;  that  such  assent  was  essential 
to  the  validity  of  a  grant  within  those 
limits,  and  that  such  assent  was  not  to 
be  inferred  from  the  existence  of  the 
grant  but  must  be  affirmatively  estab- 
lished. Smith  t;.  Power,  14  Tex.  146; 
Smith  V.  Power,  23  Tex.  29;  Edwards 
v.  Davis,  3  Tex.  321;  10  Tex.  316;  Re- 
public V,  Thorn,  3  Tex.  499 ;  Jones  zk 
Borden,  5  Tex.  410 ;  Bissell  v.  Haynes, 
9  Tex.  556;  Christy  v,  Pridgebn,  4 
Wall.  (U.  S.)  204;  League  v.  Egery, 
24  How.  (U.  S.)  266;  Foote  v,  Egery, 
24  How.  (U.  S.)  268. 


1.  Spencer  v,  Lapsley,  20  How.  (U. 
S.)  271. 

2.  Clay  V,  Holbert,  14  Tex.  1S9; 
Watrous  v.  McGrew,  16  Tex.  512 ;  Ryan 
V.  Jackson,  11  Tex.  374;  Hancock  r. 
McKenney,  7  Tex.  384;  Jenkins  r. 
Chambers,  9  Tex.  167. 

8.  Spencer  v.  Lapsley,  20  How.  CU. 
S.)  271. 

4.  Jones  V.  Menard,  i  Tex.  789 ;  How- 
ard V.  Perry,  7  Tex.  259 ;  HortOD  r. 
Pace,  9  Tex.  81 ;  Jenkins  v.  Chambers. 
9  Tex.  167;  Dos  well  r.  De  la  Lanzo, 
20  How.  (U.  S.)29. 

Autlientlcatlon  of  Grant  by  Depiitj 
Beoretarjr. —  A  deputy  secretary  of  a 
Mexican  State  was  competent  in  1835 
to  sign  decrees  of  the  government 
under  which  title  to  land  is  claimed. 
Stroud  V,  Springfield,  28  Tex.  649; 
Viesca  v.  Wyche,  3  Woo/s  (U.  S.) 
339. 

Maxioan  League  in  Neutral  <b«uid.— 
Spanish  grants  made  in  Texas  lands  in 
the  region  known  as  the  "  Neutral 
Ground,"  east  of  the  Sabine,  from  1790 
to  1800,  are  valid.  U.  S.  z\  Perot,  9S 
U.  S.  429,  relying  on  U.  S.  f.  Daven- 
port, 15  How.  (U.  S.)  I. 

And  the  Mexican  league  applicable 
to  grants  of  such  lands,  being  a  square 
of  5,000  varas  on  each  side,  has  always 
been  estimated  at  4,428.4  acres,  the 
vara  being  considered  33 1^  American 
inches.  U.  S.  v.  Perot,  98  U.  S.  429, 
relying,  as  to  judicial  notice  taken  of 
laws  of  countries  acquired  by  the 
United  States,  upon  Fremont  v.'U.S, 
17  How.  (U.S.)  557. 
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D«fl]iition.  SPARE— SPECIAL  ASSUMPSIT.  Deflnltiim. 

SPABE. — A  **  spare  conductor,*'  whose  duties  were  various,  and 
who,  when  killed,  was  acting  as  brakeman,  was  deemed  a  brake- 
man,  not  a  conductor,  within  a  certificate  in  a  beneficiary  asso- 
ciation.* 

8PAEK8  FROM  LOCOMOTIVES.— See  Fires,  vol.  8,  p.  i. 

8PAERIHG  MATCH.— See  Prize  Fight. 

SPEAKEA.— See  note  2. 

SPEAKIHO. — See  note  3. 

SPEAKnrO  DEMVRBEB— (See  also  DEMURRER,  vol.  5,  pp. 
522,  560). — A  speaking  demurrer  is  one  which  introduces  some 
new  fact  or  averment,  which  is  necessary  to  support  the  demurrer, 
and  which  does  not  appear  distinctly  upon  the  face  of  the  bill.* 

SPECIAL. — Relating  to  or  designating  a  species,  kind,  or  sort ; 
designed  for  a  particular  purpose ;  confined  to  a  particular  pur- 
pose, object,  person,  or  class.     The  opposite  of  "  general."  *  . 

SPECIAL  ACCEPTANCE— (See  also  Bills  and  Notes,  vol.  2,. 
p.  377). — The  qualified  acceptance  of  a  bill  or  note  as  an  accept- 
ance payable  at  a  particular  place,  and  there  only. 

SPECIAL  ACTS.— See  CONSTITUTIONAL  Law,  vol.  3,  p.  696 ; 
Local,  vol.  13,  p.  980;  Municipal  Corporations,  vol.  15,  p. 
979;  Statutes. 

SPECIAL  ADMINISTRATION.— See  EXECUTORS,  vol.  7,  p.  165 ; 
Probate,  vol.  19,  p.  218. 

SPECIAL  AGENT.— See  AGENCY,  vol.  i,  p.  348. 

SPECIAL  ASSTJMlfelT— (See  also  ASSUMPSIT,  vol.  i,  p.  885).- 
An  action  of  assumpsit  brought  on  a  special  contract  which  the 
plaintiff  declares  upon,  setting  out  its  particular  language  or  its 
legal  effect.® 

1.  Aldrich  v.  Mercantile  Mut.  Acci-  4.  Brooks  v.  Gibbons,  4  Paige  (N. 
dent  Assoc,  149  Mass.  459.  Y.)  375. 

2.  In  Colorado^  it  has  been  held  that  A  speaking  demurrer  is  one  which 
the  Speaker  of  the  House  of  Represent-  seeks  to  introduce  by  way  of  demurrer, 
atives  is  not  a  "State  officer"  liable  matter  foreign  to  the  allegations  of 
to  removal  by  impeachment,  and  that  the  bill.  Ramage  v.  Towles,  85  Ala. 
the  house  of  representatives  has  the  589. 

power  by  a  vote  of  the  majority  of  the  5.  Black's  L.  Diet, 

whole  number  of  members  elected  to  "  Special "  is  used  in  opposition  to 

remove  its  speaker  from  office  and  to  general,  and  thus  means  a  designating 

elect    another    in    his    stead.     In  re  of  .1  species  or  sort — a  separation  of  a 

Speakership,  15  Colo.  520.  part  from  the  whole.     Beecher  v,  Al- 

•     8.  PUot  Sptaking  a  Vessel.— By  the  len,  5  Barb.  (N.  Y.)  175. 

"speaking"  of  a  vessel  by  a  pilot  is  *'In  legal  phrases,  the  word  ^special' 

meant  a  plain  and  distinct  offer  by  the  is  most  frequently    used  as  denoting 

pilot  of  his  services,  so  made  that  the  something    particular    or    limited    in 

master  of  the  vessel  may  have  it  in  his  contradistinction  to  general  or  perma- 

power  to  employ  or  refuse  him.    The  nent."      In  re  Senate  Resolution,   12 

Mascotte,  39  Fed.  Rep.  871.    See  also  Colo.  188. 

Pilots,  vol.  18,  p.  448.  Special     Benefits. — See     Improve* 

Speafcliig     with      FrosecTitor. —  See  ments,  vol.  10,  p.  295. 

Criminal  Law,  vol.  4,  p.  659.  6.  Bouv.  Law  Diet. 
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Synoosit. 


SPECIAL  BAIL. 


B0trotpocthr0  ^fw. 


SPECIAL  BAH.— (See  Bail,  vol.  2,  p.  37;  Imprisonment  for 
Debt,  vol.  10,  p.  213;  Poor  Debtors,  vol.  18,  p.  823;  Recog- 
nizance; Supplementary  Proceedings.) 


I.  Retrospective  View;  in  the  Eng- 
lish Courts,  892. 
II.  In  the  Federal  Courts,  894. 

1.  Jh  General^  894. 

2.  In  Admiralty;    Fide-jussores^ 

III.  In  the  State  Courts,  895. 

1.  In    General;    New    England^ 
etc.,  895. 

2.  Under  the  New    Codes;   New 
Tork,  etc,  897. 


3.   Under    the    Louisiana     Code, 
898. 
IV.  Discharge,  898. 

1.  In  General;  the  Roman   Law^ 
898. 

2.  Surrender  of  the    Princifal; 
Frustration,  899. 

3.  Insolvency   of    the    Principal, 
900. 

4.  Death  of  the  Principal,  901. 
V.  bzcessiye  Bail,  901. 


L  Betbospective  View;  nr  the  EvoiifiH  Couets.— Although 
this  subject  has  already  been  considered,'  it  may  be  of  practiod 
use  to  present,  after  a  brief  retrospect  of  the  common  law 
thereon,  some  recent  statutory  modifications  of  the  procedure. 
As  has  been  observed,  in  England,  the  bail  in  a  civil  action  was 
required  (in  absence  of  waiver  by  consent),*  to  be  either  a  free- 
holder or  housekeeper,'  liable  to  the  ordinary  process  of  courts 
of  justice,  and  worth  double  of  the  sum  sworn  to,  or  one  thou- 
sand pounds  beyond  that  sum,  if  it  exceeded  one  thousand 
pounds  after  payment  of  his  debts.  If  there  were  more  than  two 
bail,  they  must,  respectively,  be  possessed,  after  the  liquidation 
of  their  det)ts,  of  double  the  aliquot  portion  of  the  amount  for 


General  and  Special  Ck>unt  in  Assump- 
sit.— "  The  statement  of  the  cause  of 
action  in  assumpsit  is  either  general, 
where  certain  very  comprehensive 
formulae,  founded  upon  an  alleged  in- 
debtedness from  defendant  to  plaintiff, 
for  goods  sold,  work  done,  money  lent, 
etc.,  are  applicable ;  or  special,  where 
the  cause  of  action  must  be  set  out  in 
terms  more  precisely  adapted  to  the 
special  circumstances  of  the  case,  be- 
ing employed  in  all  other  instances  of 
a  promise,  not  under  seal,  except  the 
single  one  stated  above,  of  indebted- 
ness for  goods  sold,  work  done,  money 
lent,  etc. ;  as,  for  example,  for  not  ac- 
cepting goods  bought;  for  not  doing 
work  according  to  agreement,  etc. ;  on 
promissory  notes,  or  bills  of  exchange, 
for  all  which,  as  well  as  for  any  other 
like  cases,  the  cause  of  complaint  must 
be  set  out  in  language  corresponding  to 
the  facts."    4  Minor's  Inst.  (2d  ed.)  575. 

1.  See  Bail,  vol.  2,  p.  37. 

2.  As  to  the  plaintiffs  waiver,  see 
Saggers  V.  Grordon,  5  Taunt.  174.  A 
beneficial  householder  was  admitted 
by  consent.  Anonymous,  2  Chitty  B. 
Ct.  R.  96. 


8.  One  who,  by  death  in  the  familv 
of  an  outgoing  tenant,  was  prevented 
from  taking  possession,  was  held  not 
to  be  a  housekeeper.  Hold's  Bail,  i 
Chitty  B.  Ct.  R.  502.  So  also  one 
who  merely  rented  and  lodged  in  a 
tap  adjoining  a  tavern.  Walker's 
Bail.  I  Chitty  B.  Ct.  R.  316.  Other- 
wise, one  living  in  apartment  cham- 
bers and  liable  for  his  separate  taxes. 
Lomax's  Bail,  Petersdorf,  B.  275.  So 
also  was  one  deemed  a  householder 
while  temporarily  occupying  a  house 
owned  by  the  water  commissioners,  by 
whom  he  was  employed,  although  he 
paid  no  rent  nor  taxes.  Williams  r. 
Dethick,  2  Price  8. 

A  foreigner  having  few  effects  in  Eng- 
land, was  admitted  as  bail  for  an  alien 
defendant.  Christie  v.  Filleul,  2  W.' 
Bl.  1323.  Also  a  foreigner  having  none. 
Colson  r.  Carhordy,  cited  in  Tidd. 
Pr.  295.  But  one's  mere  ownership  of 
land  in  Jamaica  was  held  not  to  qualify 
him.  Boddy  v,  Leyland,  4  Burr.  252^; 
Anonymous,  Lofft.  34.  A  beneficed 
clergyman  was  rejected,  though  having 
property  in  Trinidad.  Wightwick  r. 
Pickering,  Forrest  138. 


B«trofpeetiy»  View ;  SPECIAL    BAIL.  in  the  ZngUih  Conrti. 

which  they  became  responsible.  There  was  also  a  restriction 
founded  on  personal  position  or  character.  Persons  exempt  from 
the  ordinary  process  of  the  l^w  were  incompetent  to  justify  as 
bail — e.  g.^  the  king,  the  royal  family,  his  servants,  peers  of  the 
realm,  ambassadors  and  their  servants,  members  of  the  House  of 
Commons,  officers  of  the  different  courts  of  justice,  and  persons 
living  within  the  verge  of  the  palace.^  It  was  also  a  rule  in  all 
the  courts,  that  no  attorney  or  any  other  person  practicing  as 
such,  should  be  bail  in  any  action  pending  therein.  This  was  to 
protect  attorneys  against  importunity  of  their  clients.  It  was 
also  deemed  advantageous  to  the  suitor.*  It  seems  that  igno- 
rance was  no  disqualification,  in  one  otherwise  well  qualified.^ 
By  the  statute  8  Geo.  II,  "no  sheriff's  officer,  bailiff,  or  other 
person  concerned  in  the  execution  of  process  should  be  permitted 
to  become  bail  in  any  action  depending  therein."  Infants,  mar- 
ried women,  and  infamous  persons  were  disqualified.*  Ordinarily, 
bail  once  rejected  could  not  afterwards  be  accepted ;  and  this, 
whether  in  the  sahne,  or  in  an  inferior  court.*  As  to  the  English 
procedure,  a  formal  memorandum  called  a  "bailpiece'*  was,  by 
the  persons  offering  to  be  special  bail,  signed  and  acknowledged 
before  the  clerk,  judge,  or  commissioner,  and  certified  and  filed 
in  the  court  in  which  the  action  was  pending.  Thereupon,  this 
completed  undertaking  was  called  a  "  recognizance."  This  was 
"  absolute  "  if  the  plaintiff  consented  to  the  bail ;  or  de  bene  esse^ 
if  they  were  subject  to  his  afterwards  excepting  to  them.®  By 
the  statute  of  1889,  any  commissioner  for  oaths  may  "take  any 
bail  or  recognizance  in  or  for  the  purpose  of  any  civil  proceeding 
in  the  supreme  court,  including  all  proceedings  on  the  revenue  side 
of  the  queen's  bench  division."  The  statute  of  1869,  abolishing 
arrest*  on  mesne  process,  except  where  the  defendant  was  about 
to  quit  England^  or  where  the  action  was  for  a  penalty  other  than 
in  respect  of  any  contract,  rendered  obsolescent  much  of  the  Eng- 
lish common  law  relating  to  special  bail.''     A  knowledge  thereof, 

1.  See  Imprisonment  for   Debt,  to  be  requalified.  Anonymous,  2  Chittj 

vol.  10,  p.  334,  If.  3.    As  to  who  are  B.  Ct.  R.  98. 

persons  acting  **in  a  fiduciary  capacity"  5.  MonVs  BaH,  i  Chitty  B.  Ct.  R.  676. 

within  the  Debtors'  Act  of  1869,  §  4,  Otherwise*  where  the  ground  of   re- 

pi.  3,  and  liable  to  imprisonment,  see  jection  was  merely  the  having  been 

SuppLEMRNTARY  Proceedings.  indemnified  by  the  defendant's  attor- 

9.  I  Chitty  B.  Ct.  R.  715,   n.    The  ney;  the  reason  of  rejecting  one  so  in- 

rule  was  relaxed  as   to   an   attorney,  demnified  being  simply  to  avoid  eva- 

who,  having  ceased  practice,  was  di-  sion  of  the  rule  that  no  attorney  be 

•  vested  of  privilege  from   arrest;  also  bail.     Hallett's  Bail,  i  Dowl.  &  R.  488. 

as  to  any  attorney's  clerk  temporarily  6.  Chitty,  Prac.  727. 

accepted  as  bail  without  opposition  ;  As  to  the  practice  under  the  statutes 

certain    "niceties'*    in    practice    were  4  &  5  Anne,  ch.  16,  and  4  W.  &  M.,  ch. 

abandoned  as  "mischievous."     Bell  v,  4,  of  taking  "bail  below"  bv  the  sher* 

Gate,  I  Taunt.  164.  iff,  when  **  bail  above  "  had  not  been 

8.  Jameson's  Bail,  2  Chitty  B.  Ct.  R.  put  in  "  to  the  action,"  see  3  Bl.  Com. 

97.  (Sharswood  ed.)  291. 

4.  But  one  whose  period  of  trans-  7.  See  Bail,  vol.  2,  p.  35,  note  upon 

portation  had  expired,  was  adjudged  "Bail  Below." 


In  the  Federal  CoTirts. 


SPECIAL  BAIL. 
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however,  is  deemed  essential  to  a  clear  understanding  of  Ameri- 
can statutes  prescribing  that  some  procedure  being  legislated 
upon  "shall  be  as  heretofore,*'^  etc.;  or  that  an  undertaking 
shall  be  executed  by  "  sufficient  bail,"  *  or  that  the  persons  offer- 
ing be  examined  under  oath  "  to  a  reasonable  extent.'*  * 

n.  Ik  TH$  FXDEKAL  CoUBTfl — 1.  In  General.-— Such  also  has  been, 
in  the  United  States,  the  effect  of  State  statutes  abolishing 
imprisonment  for  debt,*  and  such  also  the  effect  of  legislation  by 
Congress  conformably  thereto.*  But  special  bail  is  required  in 
suits  to  recover  Federal  penalties,  begun  before  the  State 
abolished  imprisonment  for  debt.®  Also  upon  removal  of  suits 
from  a  State  court.''  And  special  bail  originally  given  continues 
in  force  after  the  suit  has  been  transferred  to  the  Federal  court.® 

Where  a  defendant  giving  bail  in  one  district  is  committed  in 
another,  the  judge,  upon  return  of  the  marshal's  certificate  of 
commitment,  "  may  direct  that  an  exoneretur  be  entered  upon 
the  bailpiece,  where  special  bail  shall  have  been  found,  or  otherwise 
discharge  such  bail.® 


I.  E.  ^.,  the  Massachusetts  statute 
quoted  infra,  this  title,  note,  In  the 
State  Courts. 

a.  E.  g,,  the  New  Tork  statute 
(^  25)  quoted  infra,  this  title,  note  3, 
p.  897. 

5.  E.  g.y  the  Ne-w  Tork  statute 
(^36)  quoted  infra,  this  title,  note  3, 
p.  897. 

4.  See  Bail,  vol.  2,  p.  36. 

6.  "  No  person  shall  be  imprisoned 
for  debt  in  any  State,  on  process  issu- 
ing from  a  court  of  the  United  States, 
where,  by  the  laws  of  such  State,  im- 
prisonment for  debt  has  been  or  shall 
be  abolished."  And  State  restrictions 
thereon  shall  apply  to  process  issuing 
from  the  Federal  courts.  U.  S.  Rev. 
Stat.,  ^  990. 

In  States  where  no  statute  exists 
regulating  special  bail,  it  may  be  re- 
quired in  the  Federal  courts  in  cases 
of  ikort  as  well  as  of  contract,  and  with- 
out affidavit  as  to  the  true  amount  of 
the  debt  or  damages.  Parkhurst  t'. 
Kinsman,  3  Woodb.  &  M.  (U.  S.)  168. 
(See  in  Wl^iting  v.  Putnam,  17  Mass. 
175  —  decided  in  1821 — a  criticism 
upon  the  then  defective  Massachusetts 
law  hereon.) 

6.  "In  all  suits  or  prosecutions  for 
the  recovery  of  duties  or  pecuniary 
penalties  prescribed  by  the  laws  of 
the  United  States,  commenced  in  any 
State  where,  by  the  laws  thereof,  im- 
prisonment for  debt  shall  not  have 
been  abolished,  the  person  against 
whom  process  is  issued,  shall  be  held 
to  special   bail,  subject    to  the  rules 


which  prevail  in  civil  suits  in  which 
special  bail  is  required."  U.  S.  Rev. 
Stat.,  ^  942. 

In  a  Federal  court  in  Virginia,  in 
1795,  in  the  case  of  the  U.  S.  t'.  Mun- 
del,  6  Call  (Va.)  245.  there  were  two 
writs  of  capias  ad  respondendum 
against  Mundel,  one  for  a  statutory 
penalty  and  the  other  for  a  duty  on 
stills.  The  marshal  demanded'  bail 
on  both,  but  Mundel  refused,  and  it- 
sisted  the  marshal's  attempt  to  im- 
prison him  for  want  thereof.  It  was 
held  that  he  was  not  indictable  for  so 
resisting;  the  court,  by  Iredell,  J.,  say- 
ing that  although  the  marshal  was  au- 
thorized to  demand  bail  for  the  duty, 
he  could  not  demand  it  upon  the  writ 
for  the  penalty,  notwithstanding  the 
United  States' district  attorney's  in- 
dorsement; an  indorsement,  even  by  a 
judge,  is  extrajudicial,  if  the  State  act 
regulating  the  practice  does  not  au- 
thorize it. 

7.  The  petitioner  must  give  surety 
for  his  entering  ;the  proceedings,  etc., 
in  the  Federal  court,  **  and  also  for  his 
there  appearing  and  entering  special 
bail  in  the  cause,  if  special  bail  was 
originally  requisite  therein."  U.  S. 
Rev.  Stat.,  ^  639,  pi.  3. 

8.  U.  S.  Rev.  Stat,  §  641. 

».  In  absence  of  such  discharge, 
the  defendant  maj  be  holden  sixty 
days  after  a  rendition  of  judgment, 
in  'the  suit  in  which  the  bail  was  pro- 
cured, in  order  that  he  may  be  charged 
in  execution.  U.  S.  Rev.  Stat,  $$  943, 
944- 
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2.  In  Admiralty ;  Fide-jnsaorefl. — A  stipulation  securing  one's 
appearance  to  answer  a  libel  in  admiralty  is  not  to  be  considered 
as  a  bail  bond  at  common  law,  but  is  governed  wholly  by  the 
rules  of  admiralty  practice.  The  function  and  liability  of  such 
bail  are  rather  analogous  to  that  of  the  fide-jussores  of  the  civil 
law.* 

m  Ik  the  State  CtoUBTS— 1.  In  General;  Hew  England,  etc. — In 
those  of  the  older  States  whose  statutes  regulating  practice  are 
not  specially  codified,  the  provisions  as  to  special  bkil,  being 
derived  from  those  of  England  above  noted,  are  quite  homoge- 
neous.* 


Bail  in  civil  cases  maj  be  taken  by 
a  commissioner  of  the  court  for  the 
district  U.  S.  Rev.  Stat,  ^  945. 
A  clerk  of  court  may  take  a  recogni- 
zance of  special  bail  ^^  bene  esse^  in 
case  of  absence  or  disability  of  the 
judge.     U.  S.  Rev.  Stat.  947. 

1.  Lane  v,  Tdwnsend,  i  Ware  (U.  S.) 
286.  See  infray  this  title,  Discharge; 
the  Roman  i,aw. 

After  final  decree  for  the-  libellant 
in  a  suit  in  personam  where,  the  re- 
spondent gave  bail  to  appear,  but  has 
gone  beyond  seas,  the  court  maj  grant 
the  libellant  a  monition  for  the  bail  to 
appear  and  show  cause ;  and  the  fact 
that  no  execution  has  been  returned 
non  est  inventus^  is  no  ground  for  re- 
fusing a  decree  that  the  bail  satisfy  the 
original  decree  for  damages.  Snow's 
Bail,  3  Curt.  (U.  S.)  485. 

On  what  contingencies  the  Federal 
courts  may  deliver  prize  goods  on  bail, 
see  U.  S.  Rev.  Stat.,  ^  4626;  Roberts, 
Adm.  (ed.  of  1869),  p.  437. 

For  form  of  bail-piece  for  the  re- 
spondent's appearance  to  answer  to 
the  libel,  see  Pugh,  Adm.  (ed.  of  1890 >, 
p.  351 ;  and  for  form  of  bail  bond,  p.  148. 

As  to  the  English  Admiralty  prac- 
tice for  bail  in  actions  in  rem^  to  be 
^ven  the  principal  registry,  see  Bruce, 
Adm.  (ed.  of  1886),  p.  289. 

The  bail  for  arrested  property  must 
not  be  partners.  The  Mars  (dec.  in 
1873),  cited  in  Bruce  Adm.  288. 

S.  As  to  the  procedure  for  bailing 
under  the  poor  debtor  laws  of  the 
New  England  States,  see — besides 
Poor  Debtors,  vol.  18,  p.  833,  note 
4 — Massachusetts  Stat  1888,  ch.  419, 
4^  5  and  6. 

In  Massachusetts:  **Bail  in  a  civil  a"c- 
tion  shall  be  taken  as  heretofore  prac- 
ticed, by  a  bond  to  the  sherfff,  if  the 
Mrrit  is  served  by  him  or  his  deputy, 
otherwise  to  the  officer  by  whom  the 
writ  is  served,  with  condition  that  the 


defendant  shall  appear  and  answer  to 
the  plaintiff,  abide  the  final  judgment 
of  the  court,  and  shall  not  avoid." 
Massachusetts  Pub.  Stat.  1882,  p.  853, 
^  2.  The  bond  is  void  if  made  out  to  a 
deputy  sheriff.  Conant  t\  Sheldon,  4 
Gray  (Mass.)  300.  So  also  if  made 
out  to  the  sheriff  of  another  county, 
although  the  action  was  brought  in 
that  county.  Smith  v.  Adams,  12 
Met  (Mass.)  564.  A  bail  bond  was 
sustained  which  had  the  correct  firm 
name  of  the  plaintiffs,  although  it  had 
wrong  both  of  their  Christian  names. 
Colburn  v.  Downes,  10  Mass.  20. 
Where,  in  a  suit  of  A  against  B  and  C, 
a  bail  bond  is  given  by  B,  a  discon- 
tinuance by  A  as  to  C  will  not  operate 
to  release  the  sureties.  Sanderson  v. 
Stevens,  116  Mass.  133. 

**An  officer  shall  not  be  required  to 
accept  a  bail-bond  unless  with  two 
sureties  at  least,  each  of  them  having 
sufficient  property  within  the  Common- 
wealth." Massachusetts  Pub.  Stat. 
1882,  p.  952,  ^  3.  The  sheriff  would  be 
answerable  for  accepting  only  one 
surety,  although  at  the  time,  having  a 
large  fortune.  Long  'v.  Billings,  9 
Mass.  479. 

"The  bond  may  be  approved  by  a 
jud^e  of  a  court  of  record,  or  of  a 
police,  district,  or  municipal  court,  or 
by  a  master  in  chancery,  commissioner 
of  insolvency,  trial  justice,  or  justice 
of  the  peace,  and  when  so  approved, 
the  sureties  shall  be  deemed  sufficient" 
Massachusetts  Pub.  Stat.  1882,  p.  952, 
(  4.  *'A  bail  bond  shall  bind  the  per- 
sons who  execute  it,  though  taken  with 
one  surety  only."  ^  5.  Where  a  bail 
bond  signed  by  Snow  and  Atwood 
recited  substantially:    We,  Snow,  as 

principal,  "and ^,  sureties," 

are  holden,  etc.,  Atwood  was  held  to 
be  bound  as  surety ;  it  not  appearing 
that,  at  the  time  of  executing  it,  he 
understood  that  it  was  to  be  executed 
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by  any'other  person  as  surety.  Danker 
V.  Atwood,  X19  Mass.  146. 

In  Maine  also,  the  bond  binds  the 
obligors,  although  signed  by  only  one 
surety,  or  by  several  sureties  not  hav- 
ing sufficient  property  in  the  county. 
Maine   Rev.   Stat.   1883,  p.  727,  §  3. 

In  Vermont^  in  case  of  insufficiency 
discovered  pending  suit,  the  court  may 
order  new  bail.  Vermont  Rev.  Laws, 
1880,$  1175. 

"  If  it  is  made  to  appear  to  the  court 
by  a  person  who  is  bail  for  a  party  in  a 
suit  pending  therein,  that  such  person 
was  induced  to  enter  bail  by  misrepre- 
sentations, or  by  promise  of  indemnity 
which  has  not  been  performed  on  rea- 
sonable request,  the  court  may  on  ap- 
plication ot  the  bail  and  consent  of  the 
party  for  whose  security  the  bail  is 
taken,  discharge  such  bail,  and  order 
new  bail  on  reasonable  terms."  ^  1176. 

"  When  a  surety  indorses  a  writ  of 
attachment  as  bail,  the  officer  shall 
deliver  to  him  a  bail-piece.^'  §  1464.  On 
its  presentation,  a  justice  shall  deliver 
to  a  sheriff  or  constable,  commanding 
him  to  assist  the  surety  in  apprehend- 
ing the  principal.  ^  1465.  So  also 
shall  the  jail  keeper,  upon  request  give 
the  surety  a  bail-piece,  on  admitting 
the  principal  to  the  liberties  of  the 
jail  yard.    \  1505. 

In  case  of  a  female  plaintiff,  the  bail 
is  not  affected  by  her  marriage.  ^  2338. 

In  Connecticut:  "The  officer  shall 
assign  the  bail  bond  to  the  plaintiff  on 
his  request,  and  no  action  shall  be 
maintained  against  the  officer  who 
took  the  bail,  unless  he  shall  refuse  to 
assign  the  bail  bond  to  the  plaintiff,  on 
request."     Connecticut  Gen.  Stat  1888, 

♦  961. 

No  recovery'  can  be  had  against  a 
sheriff  for  refusing  to  assign  a  bail 
bond  that  is  unenforceable.  So  held, 
where  there  had  been  an  attempt  to 
entrap  the  bail,  against  the  justice  of 
the  case.    Newell  v,  Hoadley,  8  Conn. 

33i. 

In  New  Hampshire^  an  officer  may 
take  bail  by  their  indorsing  their 
names  on  the  writ.  New  H am f  shire 
Pub.  Stat  1891,  p.  619,  %  6. 

In  New  Jersey^  the  sheriff  indorses 
the  names,  in  case  of  a  capias  ad  re- 
spondendum. New  Jersey  Rev.  St. 
1877,  p.  856,  ^  52.  There  a  female 
defendant  cannot  be  arrested.  $  54. 

In  Pennsylvania  freeholders  are 
privileged  from  arrest  in  any  civil  ac- 
tion. Pennsylvania  Brightly*s  Pur.  Dig. 
of  Stat.  1865,  p.  63,   §  47.    There  the 


officer  taking  a  bail  bond  must  give  a 
bail-piece  in  the  form  prescribed  on  p. 
60,  ^  26.  There,  moreover,  a  bail  bond 
forfeited  shall  not  stand  as  a  security, 
where  the  plaintiff  can  be  put  in  as 
good  a  condition  as  if  he  had  never 
been  delayed.  Bank  of  Pennsylvania 
z;.  Lasell,  2  Yeates  (Pa.)  387;  Priest- 
man  r>.  Keyser,  4  Binn.  (Pa.)  344.  But 
in  181 9,  where  special  bail  had  been 
delayed  until  the  plaintiff  lost  the  op- 
portunity of  trying  his  cause  as  soon 
as  he  might  have  done,  if  the  bail  had 
been  entered  within  six  weeks  after  the 
return  of  the  original  writ,  it  was  held 
that  the  bail  must  stand  as  security  for 
the  debt  to  be  recovered.  McFarland 
V.  Holmes,  5  S.  &  R.  (Pa.)  50. 

\ii  Delaware:  "Insufficient  bail  shall 
be  regarded  as  no  bail.  A  sheriff  or 
officer  taking  insufficient  bail  shall  be 
deemed  to  have  voluntarily  permitted 
the  defendant  to  escape,  and  shall  be 
liable  accordingly.  One  or  more 
citizens  of  the  county,  of  ability  to 
answer  the  sum  in  which  bail  is  te- 
quired,  shall  be  sufficient  bail."  Dela- 
ware L.  1874,  P'  63^  §  7- 

In  Illinois^  against  a  defendant  who 
fraudulently  contracted  the  debt,  or 
conceals  property  with  intent,  etc.,  the 
plaintiff  may  sue  out  a  capias  ad  re- 
spondendum^ the  judge  or  master 
granting  it  to  fix  the  amount  of  bail. 
The  form  of  the  bail  bond  is  prescribed 
in  Illinois  Rev.  Stat  1891,  p.  158,  ^4: 
^  No  person  shall  be  permitted  to  be 
special  bail  in  any  action,  unless  he  be 
a  householder  and  resident  within  this 
state,  and  of  sufficient  property ;  and 
no  counselor  or  attorney  at  law,  sheriff, 
under  sheriff,  bailiff,  constable,  or 
other  person  concerned  in  the  execu- 
tion of  process,  shall  be  permitted  to 
be  special  bail  in  any  action."  P.  159.^ 
5,  There  scire  facias  against  special 
bail  was  abolished  in  1845.    P-  '^2«  §  'f- 

Enlargement  on  bail  does  not  pre- 
vent an  insolvent  debtor  from  being 
imprisoned  again  on  the  same  debt 
People  V,  Hanchett,  1 1 1  111.  9a 

In  Indiana^  the  creditor*s  right  of 
action  on  the  recognizance  of  special 
bail  is  limited  to  two  years  after  the 
final  judgment  again  the  principal. 
Indiana  Rev.  Stat  1888,  ^  8S0. 

In  Michigan:  The  form  of  the  recog- 
nizance and  of  the  bail-piece  for  special 
bail  is  prescribed  in  Michigan  Annot 
Stat.  188*2,  $§  73*9-7320. 

In  South  Carolina  no  attorney  or 
officer  of  court  is  acceptable  as  bail. 
South  Carolina  Gen.  Stat.  1882,  §  667. 
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In  some  States,  a  bail  bond  which  does  not  satisfy  the  statute 
may  be  valid  at  conimon  law.* 

A  bail  bond  maybe  nullified  by  illegality  of  prior  proceedings.* 
2.  Under  the  New  Codes ;  New  York,  etc. — The  Codes  have  pro- 
visions not  only  defining  the   objects  of  bail  "  undertaking  "  in 
civil  actions,  but  also  minutely  prescribing  the  procedure  therein.* 


In  Alabama^  such  is  a  rule  of  court. 
Alabama  Code,  1886,  p.  807,  rule  5. 

In  Georgia^  scire  facias  against  bail 
can  only  issue  from  the  court  in  which 
the  original  judgment  was  obtained. 
Oeorsria  Code,  1^2,  §  3417. 

1.  Bell  z'.  Pierce,  146  Mass.  60. 

But  there  must  have  been  an  actual 
or  implied  acceptance  by  the  obligee 
of  such  common -law  bond  to  consti- 
tute a  delivery,  etc.  Hawkes  v.  Pike, 
10;  Mass.  560;  7  Am.  Rep.  554.  See 
also  Kent,  4  Com.  (13th  ed.)  454. 

In  Vermont y  as  to  the  common -law 
rights  and  liabilities  of  special  bail, 
see  Worthen  v.  Prescott,  60  Vt.  68. 

In  Missouri^  the  sureties  on  a  crim- 
inal recognizance  are  liable  though 
the  principal  has  not  signed  it.  State 
T-.  Peyton,  32  Mo.  App  522. 

In  Indiana^  so  also.  Minor  v.  State, 
I  Blackf.  (Ind.)  236. 

In  Georgia^  as  to  bail  in  trover  and 
replevin,  see  Georgia  Code,  1S82, 
Y^-^A^^.et  seq. 

In  Afississippi,  no  bond  or  recogni- 
zance is  afTectfed  by  any  irregularity 
therein.  Mississippi  Rev.  Code,  1880, 
^  2305. 

2.  In  Texas y  failure  of  an  affidavit 
to  state  that  the  attachment  was  not 
sued  out  for  the  purpose  of  injuring 
the  defendant  was  held  to  be  ground 
for  quashing  the  attachment  and  re- 
lieving the  forthcoming  sureties. 
Burch  V.  Watts,  37  Tex.  135. 

3.  In  New  York:  **The  defendant 
may  give  bail,*  by  delivering  to  the 
sheriff  a  written  undertaking,  in  the 
sum  specified  in  the  order  of  arrest, 
executed  by  two  or  more  sufficient 
bail,  stating  their  places  of  residence 
and  occupations  to  the  following  effect: 
( I )  If  the  order  of  arrest  could  be 
granted  only  by  the  court,  that  the  de- 
fendant will  obey  the  direction  of 
court,,  or  of  an  appellate  court,  con- 
tained in  an  order  or  a  judgment,  re- 
quiring him  to  perform  the  act  speci- 
fied in  the  order ;  or,  in  default  of  his 
so  doing,  that  he  will,  at  all  times, 
render  himself  amenable  to  proceed- 
ing's to  punish  him  for  the  omission. 
(3)  If  the  action  is  to  recover  a  chattel. 


that  the  defendant  will  deliver  it  ta 
the  plaintiff,  if  delivery  thereof  is  ad- 
judged in  the  action,  and  will  pay  any 
sum  recovered  against  him  in  the- 
action.  (3)  In  any  other  case,  that 
the  defendant  will,  at  all  times,  render 
himself  amenable  to  any  mandate 
which  may  be  issued  to  enforce  a  final 
judgment  against  him  in  the  action.** 
Birdseye's  New  7'ork  Rev.  Stat.  1S89, 

p.  97»  h  25- 

"  It  is  not  necessary  that  the  under- 
taking be  approved  or  accompanied 
with  an  affidavit  of  justification  of  the 
bail.  But  the  officer  taking  the  ac- 
knowledgment of  the  undertaking 
must,  if  the  sheriff  so  requires,  examine 
under  oath,'  to  a  reasonable  extent, 
the  persons  offering  to  become  bail, 
concerning  their  property  and  their 
circumstances.  The  examination  must 
be  reduced  to  writing,  subscribed  by 
the  bail,  and  annexed  to  the  undertak- 
ing."     Ibid,  §  26. 

"  Within  three  days  after  bail  is 
given,  the  sheriff  must  deliver  to  the 
plaintiff's  attorney  copies  certified  by 
him  of  the  order  of  arrest,  return  and 
undertaking.  The  plaintiff's  attorney, 
within  ten  days  thereafter,  must  serve 
upon  the  sheriff  a  notice  that  he  does 
not  accept  the  bail ;  otherwise  he  is 
deemed  to  have  accepted  them,  and 
the  sheriff  is  exonerated  from  liabil- 
ity."    Ibid,  k  27. 

"  The  qualifications  for  bail  are  as 
follows:  (i)  Each  of  them  must  be 
worth  the  sum  specified  in  .the.order 
of  arrest,  exclusive  of  property  exempt, 
from  execution;  but  the  judge,  on  jus- 
tification, may  allow  more  than  two 
bail  to  justify,  severally,  in  sums  less 
than  that  specified  in  the  order,  if  the 
whole  justification  is  equivalent  to- 
that  of  two  sufficient  bail."     Ibid,  §  29. 

If  required  by  the  plaintiff's  attor- 
ney, the  judge's  examination  must  be 
reduced  to  writing,  and  subscribed  by 
the  bail.     §  30. 

See  Caii for nia  Code  Civ.  Proc.  188^, 
^  487,  ei  seq,;  Nevada  Gen.  Stat.  188*5, 
\\  3^03,  et  seq.;  Dakota  Comp.  L.  1887, 
^^4953,  et  seq.;  Montana  Comp.  Stat* 
1887,  p.  92,  §^  129,  et  seq. 
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3.  Under  the  Loniiiana  Code. — In  Louisiana,  under  the  code  of  prac- 
tice, which  is  chiefly  derived  from  the  civil  law,  the  function  and 
liability  of  bail  in  civil  actions  are  in  some  respects  like  those  of 
the  fide-jussores}-  Cases  often  arise  thereunder  which  in  any 
other  State  would  seem  quite  anomalous. 

17.  DI8CHAB0E — 1.  In  General;  the  Roman  Law. — At  common  law, 
it  seems  nothing  but  the  act  of  God  could  excuse  in  the  case 
of  bail.*    The  Roman  law  was  more  indulgent.' 

When  bail  become  fixed,  they  cannot  be  discharged  from 
liability,  either  by  the  surrender,  bankruptcy  or  arrest  of  the 
principal  on  a  ca,  sa.^ 


1.  See  infra^  this  title,  Discharge; 
The  Roman  Latv^ 

One  who  carries  all  his  property  in 
his  pocket  is  not  acceptable  as  a  sure- 
ty within  the  Louisiana  act  of  1876, 
whereunder  the  surety,  to  be  "good 
and  solvent"  within  Louisiana  Code, 
art.  575,  must  have  property  suscepti- 
ble of  being  legally  reached  by  the 
sheriff.  State  v.  Rightor,  Judge,  36 
La.  Ann.  711. 

In  some  cases-^tf.  g.^  in  a  bond  for 
the  release  of  an  attachment — what  is 
omitted  in  the  conditions  will  be  sup- 
plied by  the  court,  and  what  is  added 
will  be  Ignored.  McCloskey  v.  Wing- 
field,  32  L.a.  Ann.  38. 

Discontinuance  of  the  suit  against 
some  of  the  solidary  obligors  does  not 
discharge  the  other  defendants.  Vre- 
denburg  v.  Behan,  33  La.  Ann.  627. 

In  a  case  where  no  money  judgment 
is  enjoined,  a  surety  on  an  injunction 
bond — apparently  interested  in  main- 
taining the  judgment — may  become, 
for  the  opposite  party,  a  surety  on  an 
appeal  bond — apparently  interested  in 
having  a  reversal ;  he  is  not  a  "party" 
within  the  Louisiana  Code.  Verret 
T'.  Bonvillain,  32  La.  Ann.  29. 

a.  In  England^  in  1745,  one  under 
sentence  of  transportation  was  brought 
up  and  surrendered  in  discharge  of  nis 
bail,  and  then  remanded.  Vergen's 
Bail,  2  Stra.  12 17.  But  Lord  Mans- 
iield  refused  this  where  the  principal 
was  actually  on  board  ship  therefor. 
Fowler  v.  Dunn,  4  Burr.  2034. 

In  New  Tork,  a  stipulation  between 
the  plaintiff  and  the  defendant  for  ex- 
tending the  time  of  payment  does  not 
exonerate  the  bail.  Steinbock  v,  Ev- 
ans, 55  N.  Y.  Super.  Ct.  278. 

S.  It  is  true  that  by  the  laws  of  the 
Twelve  Tables,  tab,  i,  cap.  i,  the  credit- 
or was  authorized  of  his  own  right, 
*  and  without  the  authority  of  a  precept 


from  a  magistrate,  to  seize  his  debtor 
anywhere  in  public,  and  forthwith 
carry  him  before  the  praetor.  Brief 
was  the  formula  of  citation.  ^Te  in 
jus  voco."  If  he  hesitated,  or  at- 
tempted to  escape,  struitve  in  fedei, 
the  creditor,  calling  the .  bystanders  to 
witness,  might  seize  and  drag  bim, 
ohtorto  colloy  to  the  judgment-seat.  If 
the  debtor  was  aged  or  sick,  a  cart 
could  be  resorted  to. 

The  debtor's  only  escape  was  to  give 
a  caution  or  bail,  usually  with  sureties 
or  fide-jussores,  for  his  appearance  at  a 
future  time.  This  was  called  the  stifn- 
laiio  in  Judicio  sistendi.  Its  object 
was  satisfied  when  the  debtor  was  per- 
sonally subject  to  the  process  of  the 
court.  If  between  the  service  of  pro- 
cess and  the  day  for  Appearance,  he 
had  contracted  new  obligations,  be- 
come embarrassed  and  less  able  to  par, 
it  was  not  a  forfeiture. 

But  the  tribunals  admitted  a  >-ariety  of 
excuses  for  his  non-appearance;  r.jsr-^ 
stress  of  duties  of  a  municipal  office; 
detention  elsewhere  as  a  witness;  con- 
demnation to  death  or  exile;  civil  im- 
prisonment, or  restraint  of  military 
custody;  captivity  under  the  public 
enemy;  death  in  his  family;  deten- 
tion t>y  sickness,  tempest  or  {lood.  On 
such  excuse,  the  praetor  discharged 
the  fide-jussores. 

As  to  the  distinction  between  the 
liability  of  iuch  fide-jnssores  and  that 
of  the  special  bail  in  the  common-law 
practice,  see  3  Bl.  (Sharswood  ed.}  293. 

4.  The  difference  between  bail  to  the 
action  and  bail  in  error  is,  that  in  the 
former,  the  sureties  not  being  fixed,  a  m . 
sa.  is  sued  out  and  returned,  but  in  the 
latter,  no  ca,  sa.  is  necessary  at  all 
for  that  purpose,  and  they  become  fixed 
from  the  judgment  of^the  territorial 
superior  court.  Dowlin  v.  Staxidifer, 
Hempst.  (U.  S.)  290. 
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Where  special  bail  are  entitled  to  be  discharged  ex  debitojusti- 
/ice,  they  may  not  apply  for  an  exoneretur  by  way  of  summary 
proceeding,  but  they  may  plead  the  matter  in  bar.' 

An  amendment  conforming  the  declaration  to  the  cause 
of  action  in  which  the  bail  was  given,  will  not  authorize  a  dis- 
charge* 

In  general,  special  bail  will  not  be  allowed  to  plead  that  the 
judgment  recovered  against  the  principal  was  unjust.* 

2.  Surrender  of  the  Principal;  Frustration. — A  surrender  of  the 
principal  discharges  the  undertaking  *  and,  ordinarily,  no  justifica- 
tion of  bail  is  necessary,  when  special  bail  is  entered  for  the  pur- 
pose of  making  a  surrender.* 


1.  See  opinions  in  Beers  v.  Haugh- 
ton,  9  Pet.  (U.  S.)  329;  Davidson  v. 
Taj^lor,  12  Wheat.  (U.S.)  604,  quoted 
in  note  at  Bail,  vol.  2,  p.  39. 

Bail  may  surrender  their  principal 
'even  after  a  conditional  judgment  has 
been  rendered  against  them.  Stare  v, 
Lingerfelt,  109  N.  Car.  775. 

a.  Carrington  v.  Ford,  4  Cranch  (C. 
C)  231.  But  otherwise,,  as  to  matter 
added  at  variance  with  the  affidavit  to 
hold  to  bail.     Hyer  v.  Smith,  3  Cranch 

<C.C.)437. 

8.  In  an  action  of  covenant  brought 
in  a  Federal  court  in  Ohio,  on  a  bond 
signed  by  D,  for  release  of  Mahon  from 
imprisonment,  conditioned  to  pay  what 
should  be  recovered  in  a  suit  of  G.  v. 
M.,  pending  in  Kentucky,  it  was  held 
that  D  could  not  show  that  the  judg- 
ment recovered  was  unjust.  Great- 
house  v.  Dunlap,  3  McLean  (U.S.)  303. 

In  Sibbald  v.  U.  S.,  12  Pet.  <l/.  S.) 
492,  the  court  by  Baldwin,  J.,  said  :  "No 
principle  is  better  settled,  or  of  more 
universal  application,  than  that  no  court 
can  reverse  or  annul  its  own  final  de- 
crees or  judgments,  for  errors  of  fact  or 
law,  after  the  term  in  which  they 
have  been  rendered,  unless  for  clerical 
mistakes,  or  to  reinstate  a  cause  dis- 
missed by  mistake."  This  rule  has 
been  applied  to  a  judgment  of  forfeiture 
of  a  recognizance.  U.  S.  v,  Wallace, 
46  Fed.  Rep.  569.  As  to  relief  in  equity 
see  Hendrickson  v,  Hinckley,  17  How. 
(U.  S.)  444;  Embry  v.  Palmer,  107  U. 
S.  3;  Phillips  V,  Negley,  117  U.  S.  665. 
See  a  case  complicated  by  death  of  de- 
fendant. U.  S.  V.  Insley,  49  Fed.  Rep. 
776. 

As  to  when  there  could  be  no  relief 
on  habeas  corpus,  see  Ex  parte  Bowen, 
35  Fla.  214. 

4.  In  general,  as  to  the  effect  of  sur- 
render of  the  principal  by  special  bail, 
see  Bail,  vol.  2,  p.  38. 


In  Massachusetts f\n  i8ii,  on  scire 
facias  it  was  held  not  to  be  sufficient 
excuse  for  bail  not  surrendering  their 
principal,  that  he  was  confined  in  prison 
for  counterfeiting.  Parker  t\  Chandler, 
8  Mass.  264.  But  in  1819  it  was  held 
that  bail,  who  had  surrendered  their 
principal  were  discharged  by  his  subse- 
quent sentence  to  State  prison.  Bige- 
low  V,  Johnson,  16  Mass.  318. 

In  Connecticut,  such  seasonable  sur- 
render is  good  for  discharge.  Ruggles 
V.  Corey,  3  Conn.  419.  But  compare 
Lockwood  V,  Jones,  7  Conn.  431; 
Beebe  v.  Gardner,  11  Conn.  104. 

In  New  Torh,  in  1820,  bail  were 
held  entitled  to  an  exoneretur,  where 
their  principal  had  been  sentenced  to  the 
Vermont  State  prison  for  thirteen  years 
for  counterfeiting.  Lofiin  v.  Fowler, 
18  Johns.  (N.  Y.)  335.  Otherwise,  in 
1827,  in  case  of  a  two  years'  sentence. 
Phoenix  F.  Ins.  Co.  v,  Mowatt, 
6  Cow.  (N.  Y.)  599.  In  1839  bail  was 
held  entitled  to  an  exoneretur,  where 
before  return  of  the  capias  against  him, 
his  attempt  to  surrender  the  principal 
was  frustrated  by  the  latter's  imprison- 
ment for  life.  Cathcart  v.  Cannon,  i 
Johns.  Cas.  (N.  Y.)  28. 

5.  The  New  York  code  expressly 
provides  for  relief  of  the  bail  of  one 
imprisoned  on  a  criminal  charge,  B.*s 
N.  Y.  Rev.  Stat.  1889,  p.  loi,  ^  50. 

In  a  cause  in  a  Federal  court  in 
Pennsylvania,  in  1830,  one  who  had 
become  bail  to  the  marshal  entered 
special  bail,  and  on  exception  and  re- 
fusal to  justify,  he  was  sued  on  the  bail 
bond,  and  surrendered  the  principal 
before  the  return  of  the  writ.  It  was 
held,  that  the  surrender  was  good,  and 
that  the  bail  was  entitled  to  relief  on 
the  usual  terms.  Stockton  v,  Throg- 
morton,  Baldw.  (U.  S.)  148. 

Bail  in  Pennsylvania  may  follow 
their  principal  into  the  District  of  Co- 
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SPECIAL  BAIL,       insolvency  of  the  PrineiptL 


Where  the  principal  would  be  entitled  to  an  immediate  and 
unconditional  discharge  if  he  had  been  surrendered,  the  bail  are 
entitled  to  relief  by  entering  an  exoneretur  without  any  sur- 
render.^ 

The  codes  generally  provide  very  explicitly  for  the  surrender 
of  the  principal,  frustration,  the  effect,  etc.* 

3.  Insolvency  of  the  Principal. — The  statutes  of  some  states  make 
the  principal's  discharge  in  insolvency  or  bankruptcy  an  exonera- 
tion of  the  bail,  if  occurring  before  liability  fixed.' 


lumbia,  and  there  take  him  out  of  the 
custody  of  the  person  who  has  become 
bail  for  him  in  that  District.  If  the 
principal  be  brought  into  the  circuit 
court  of  that  District  to  be  surrendered 
to  the  marshal,  he  will  be  ordered  by 
the  court  to  be  delivered  up  to  the  Penn- 
sylvania bail ;  in  case  of  conflict  of 
State  laws,  that  of  the  commonwealth, 
in  which  the  parties  are,  must  prevail. 
Sharpless  v.  Knowles,  2  Cranch  (C.  C.) 
129. 

In  Illinois:  *'If  any  defendant,  having 
given  special  bail  in  any  action,  shall 
afterward  be  legally  arrested  and  de- 
livered over  to  the  executive  authority 
of  the  United  States,  or  of  any  State 
or  Territory  thereof,  upon  a  charge  of 
having  committed  a  crime  out  of  the 
jurisdiction  of  this  State,  and  shall  be 
thereupon  carried  beyond  the  limits 
thereof,  such  bail  shall  be  discharged 
from  all  liability  incurred  as  bail,  if  the 
defendant  has  not  returned  to  this 
State  discharged  from  such  arrest,  be- 
fore he  shall  be  liable  to  be  charged  as 
bail  for  such  defendant."  Illinois  Rev. 
Stat.  1S91,  p.  162,  §  23. 

1.  Olcutt  V.  Lilly,4  Johns.  (N.  Y.) 
407.  And  this,  a  fortiori^  where  the 
law  prohibits  the  party  from  being  im- 
prisoned at  all ;  or  where,  by  the  posi- 
tive operation  of  law,  a  surrender  is 
prevented.  Beers  v.  Haughton,  9  Pet. 
(U-  S.)  329 — quoted  in  note  at  Bail, 
vol.  2,  p.  39. 

The  act  of  Congress  of  1S39  gives 
^immediate  effect  to  the  State  laws  in 
regard  to  imprisonment  of  debtors,  as 
well  in  cases  pending  as  in  those  begun 
subsequently.  It  relates  to  the  remedy 
and  does  not  impair  the  contract  obli- 
gation. Where  appearance  bail  had  been 
given  theretofore,  the  defendants  are 
not  bound  to  give  special  bail,  but  may 
be  discharged  on  motion  on  common 
bail.    Grav  v,  Munroe,  i    McLean  (U. 

S.)  538. 

a.  E.  ff,,  Birdseye's  Nezv  2'ork  Rev. 
Stat.  1SS9,  p.  loo,'^§  42,  et  seq. 
In  O/iio,  the  bail  may,  for  the  pur- 


pose of  surrendering  the  defendant,  ar- 
rest him  at  any  time  or  place,  before  he 
is  finally  charged,  or,  by  a  written  au- 
thority indorsed  on  a  certified  copy  of" 
the  undertaking,  may  empower  any  per- 
son of  suitable  age^nd  discretion  to  do 
so.     OAio  Rev.  Stat.  1890,  §  5513. 

In  Kansas  so  also.  ICansas  Gen. 
Stat.  1889,  ^  4252. 

In  Virg'inia^  against  a  defendant 
about  to  "abscond,  the  plaintiff  mav, 
after  giving  bond,  etc.,  sue  out  a  cafiaf 
ad  respondendum^  the  form  of  which 
writ  shall,  in  a  suit  in  equity,  as  well 
as  in  an  action  at  law.  be,  as' nearly  as 
may  be,  assimilated  to  the  form  of  such 
writ  as  it  was  used  at  law  before  the 
first  day  of  July,  1850;  the  defendant 
to  give  bond  to  appear  and  answer  in- 
terrogatories. Virginia  Code,  1SS7, 
§^  2991-2,  2997.  It  seems,  that  the 
function  and  liability  of  the  suretieft 
therein  would  be  that  of  ordinary  spe- 
cial bail.  See  Forbes  r.  Hagman.  75 
Va.  168;  Branch  v.  Webb,  7  Leigh 
(Va.)  371;  Allen  v.  Hamilton,  9  Gratt 
(Va.)  255. 

A  plea  by  special  bail  that  the  prin- 
cipal was  imprisoned  in  Pennsylvania 
was,  by  the  Virginia  court  of  appeals, 
held  to  be  unavailing — the  incarcera- 
tion preceding  the  date  of  the  under- 
taking. Ross  V,  Randolph,  5  Call  (Va.) 
297. 

8.  In  JllinotSy  discharge  of  the  de- 
fendant in  insolvency  or  bankruptcy 
entitles  the  bail  to  have  an  exoneretur, 
provided  that  judgment  shall  not  have 
been  recovered  against  htm  as  the  bail 
of  such  defendant.  Illinois  Rev.  Stat. 
1891,  p.  162,  ^  24. 

A  discharge  of  the  principal  under 
insolvent  laws — e.  g,y  of  Louisiana— 
does  not  affect  the  liability  of  bail 
theretofore  fixed.  Lyon  r. 'Auchin- 
closs,  12  Pet.  (U.  S.)  234.  Or,  e,g^  un- 
der those  of /*<!«« j5/t '</«/«.  Boby shall 
f.  Oppenheimer,  4  Wash.  (U.  S.)  317. 
But  compare  Richardson  r*.  Mclntyre, 
4  Wash.  (U.S.)  412. 

Such  discharge  before  the  return  of 
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SPECIAL  BAIL. 


ExoesilTO  Bail. 


4.  Death  of  the  PrincipaL — A  like  rule  and  restriction  apply  in 
•case  of  the  death  of  the  principal.* 

V.  Excessive  Bail. — In  criminal  cases,  what  is,  or  what  is  not 
"excessive  bail"  within  the  constitutional  inhibition,  is  rather  a 
matter  of  sound  discretion,  aided  somewhat  by  precedent.*  But 
in  civil  cases,  the  ad  damnum  clause  in  the  writ,  together  with  a 
statutory  restriction  to  double  of  the  amount  thereof,  ordinarily 
render  infrequent  the  instances  of  grievance  therefor.'  Still, 
the  criterion,  of  course,  is,  as  in  criminal  cases,  the  probability  of 
the  defendant's  appearing ;  and  this  is  generally  determinable  by 
his  known  character  and  means.  It  seems  that  no  civil  action 
would  He  against  a  justice  for  demanding  an  excess.*  • 


the  ca,  sa,  may  be  pleaded  in  bar  to 
a  scire  facias  against  the  bail.  Byrne 
T».  Carpenter,  i  .Cranch  (C.  C.)  4S1.  So 
also  as  to  a  discharge  in  bankruptcy. 
«   Bennet  r.  Alexander,  i  Cranch  (C.  C.) 

In  Massachusetts^  a  plea  that  the 
principal  is  discharged  in  bankruptcy 
and  that  the  debt  ought  to  have  been 
proved  therein  is  good.  Champion  w 
Koyes^  2  Mass.  4S1. 

1.  In  Maryland^  where  the  English 
practice  prevails,  if  the  principal  dies 
after  the  return  of  the  ca.  sa,y  and  be- 
fore the  return  of  the  scire  /acias^  the 
liability  of  the  bail  is  considered  fixed 
bj'  the  return  of  the  ca.  sa,  Davidson 
z\  Taylor,  12  Wheat.  (U.  S.)  604. 

In  Illinois^  death  of  the  principal  be- 
fore the  return  day  exonerates  the  bail; 
but  they  may  be  liable  for  costs.  Illi- 
nois Rev.  Stat.  1891,  p.  162,  ^  22. 

In  Rhode  Island^  death  of  the  princi- 
pal before  the  return  day  of  the  execu- 
tion discharges  the  bail.  Rhode  Island 
Pub.  Stat.  1883,  p.  619,  §  6. 

In  California^  "  The  bail  are  exon- 
erated by  the  death  of  the  defendant, 
or  his  imprisonment  in  a  State  prison, 
or  by  his  legal  discharge  from  the  obli- 
gation to  render  himself  amenable  to 
the  process."  California  Code  Civ. 
Proc.  1885,  §  491.  Compare  B's  New 
2'ork  Rev.  Stat.  1889,  p.  loi,  §  51. 

In  Ohio^  so  also.  Ohio  Rev.  Stat. 
1890,  $C5i4. 

In  Kansas^  so  also.  Kansas  Gen. 
Stat.  1889,  ^  4253. 

In  Nebraska^  arrest  and  imprison- 
ment  for  debt  were  abolished  in  1887. 
JVebrasha  L.  18S7,  p.  654. 

In  Ne-w  Hampshire^  if  the  principal 
dies  after  a  return  of  non  est  inventus, 
the  bail  is  holden  for  the  amount  of  the 
judgment.  Hamilton  v.  Dunklee,  i  N. 
H.  172. 


3.  See  Bail,  vol.  2,  p.  12. 

8.  See  Bacon,  Abr.,  art.  Bail. 

4.  In  Evans  v.  Foster,  i  N.  H.  374— 
trespass  on  the  case  against  a  justice 
of  the  peace,  purporting  to  be  founded 
on  a  violation  of  the  constitutional  in- 
hibition of  excessive  bail — the  court, 
by  Woodbury,  J.,  said:  **It  is  not  cer- 
tain that,  as  a  general  principle,  civil 
remedies  can  be  prosecuted  for  all 
violations  of  the  constitution.  [  Citing 
Nantucket  v.  Cotton,  14  Mass.  243-^ 
that  no  appeal  lies  from  a  judge's  as- 
sessment of  a  pauper's  relatives.]  In- 
dictments and  impeAchments  seem  the 
only  redress  for  some  of  them;  though 
it  can  hardly  be  questioned  that  a  civil 
remedy,  also,  may  be  sustained  for  all 
those  violations  which  at  common  law 
or  by  statute  have  been  pronounced 
actionable. 

**The  offense  of  denying,  delaying, 
or  obstruoling  bail  where  it  ought  to 
be  granted,  was  not  only  known  at  the 
common  law,  but  was  punishable  by 
action  .  .  .  as  well  as  by  indictment. 
[  Citing  4  Bl.  Com.  296.]  Yet  to  con- 
stitute" this  offense  it  must  have  been 
manifest  that  either  the  number  or  the 
sum  required  was  unreasonable;  for 
the  officer  who  demanded  them  was  at 
the  same  time  liable  if  he  accepted  in- 
sufficic|ptbail.  .  .  .  It  was  once  the 
practice  to  require  of  the  bail  corf  us 
pro  corpore.  [Citing  C^sXeWs  Widow 
V.  Bambridge,  Strange  854  —  case 
against  Bambridge,  warden  of  the 
Fleet,  for  compelling  Castell  while 
therein  imprisoned  to  catch  the  small- 
pox.] 

"Judicial  officers  are,  for  obvious 
reasons,  exempt  from  jcivil  prosecutions 
for  their  acts.  [Citing  Kent,  C.  J.,  in 
Yates  7'.  Lansing,  8  Johns.  (N.  Y.) 
289.]  This  does  not  give  to  magis- 
trates any  dangerous  immunity.     The 
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DefiniUon.       SPECIAL  BAILIFF— SPECIAL  CASE.      Mfadtki. 

In  dealing  with  arrests  and  bail  bonds,  the  courts  will  not  go 
into  nice  questions  of  law,  on  complicated  affidavits.* 

In  some  states,  arrest  in  civil  cases  is  not  permitted  unless  the 
plaintiff  make  affidavit  that  the  defendant  is  indebted  to  him  in  a 
certain  sum.* 

If  another  suit  is  pending  elsewhere  for  the  same  cause  of 
action,  the  bail  will  be  reduced  to  a  nominal  sum,  or  only  com- 
mon bail  allowed.* 

SPECIAL  BAILIFF.— See  Bailiff,  vol.  2,  p,  39. 

SPECIAL  CASE — (See  also  Report  and  Case  Made  ;  Ver- 
dict).—  I.  A  statement  in  writing  of  the  facts  proved  on  the 
trial  of  a  cause,  drawn  up  and  settled  by  the  attorneys 
and  counsel  for  the  respective  parties  under  the  supervision  of 
the  judge,  for  the  purpose  of  having  certain  points  of  law,  which 
arose  ^t  the  trial  and  could  not  then  be  satisfactorily  decided, 
determined  upon  full  argument  before  the  court  in  banc.  This 
is  otherwise  called  a  case  reserved,  or  made ;  and  it  is  usual  for 
the  parties,  where  the  law  of  the  case  is  doubtful,  to  agree  that 
the  jury  shall  find  a  general  verdict  for  the  plaintiflF,  subject  to 
the  opinion  of  the  court  upon  such  a  case  to  be  made,  instead  of 
obtaining  from  the  jury  a  special  verdict.* 

2.  The  constitutions  of  California  and  New  York  provide  that 
the  legislature  may  confer  jurisdiction  upon  the  county  courts  in 
*' special  cases."  As  thus  used,  the  term  **  special  cases"  has 
been  held  to  embrace  "  those  cases  that  are  the  creation  of  stat- 
ute, and  the  proceedings  under  which  are  unknown  to  the  general 
framework  of  the  courts  of  common  law  and  equity."  * 

constitution  forbids  all  courts  of  law,  t*.  Bernasconi,  6  Bing.  498,  19  E.  C.  L. 
as  well  as  single  *magistratea^ to  require  149,  is  an  instance,  where  the  court* 
•excessive*  bail.  If  the  members  of  a  unless  they  shut  their  eyes,  cannot  but 
higher  court,  therefore,  violate  this  see  that  the  process  has  been  improper- 
prohibition,  they  are  equally  liable  ly  used,  and  where,  therefore,  they  are 
with  a  justice  of  the  peace;  and  an  in-  justified  in  interfering  summarily.  Id 
dictment  or  an  impeachment  would  Nizetich  v,  Bonacich,  5  B.  &  Aid.  fp\^ 
seem  to  be  sufficient  remedies.  Any  7  E.  C.  L.  296,  there  was  a  letter  of  the 
suffering  to  individuals,  that  might  be  plaintiff,  acknowledging  in  one  line 
apprehended  from  the  great  numbers  that  the  defendant  was  his  creditor; 
and  limited  knowledge  of  single  mag-  the  case  lay  in  a  nutshell.  Here  it  is 
istrates,  can  always  be  soon  obviated ;  very  different" 

as  the  person  committed  for  a«failure  2.  E.  g.^  in  New  Hampshire,  Ii3-3J» 

to  procure  bail,  which  appears  exces-  New   Hampshire   Pub.  Stat.  1891,  pi 

sive,  possesses  the  right  to  be  brought  614,   §  8.     This  was  the   amount  for 

before  a  judge  of  this  court  by  habeas  jurisdiction  of  a-  justice  of  the  peace. 

corpus^  and  to  have  the  sum  reduced,  See  Blanchard  v.  Goss,  2  N.  H.  492. 

if,  under  all  the  circumstances,   it  is  3.  So  held,   in  a    Federal  court  in 

thought  too  large."  Massachusetts,  in  certain  infringement 

1.  In  Burton  v.  Haworth,  4  B.  &  Ad,  litigation  ;  suits  also  pending  in  Xev 

467,   24   E.   C.   L.    103,   the   court   by  Torh  and  New  Jersey,     Parkhurst  v. 

Taunton,   J.,   said:    "The  arrest   may  Kinsman,  3  Woodb.  &  M.  (U.  S.)  16S. 

have  proceeded  on  improper  motives,  4.  Burr.  L.  Diet.,  tit.  ''Case.'* 

but  we  cannot  try  the  merits  of  the  5.  Parsons  v.  Tuolumne  Co.  Water 

cause  on  affidavits.     This  is  not  one  of  Co.,  5  Cal.  43;  63  Am.   Dec.  76.    See 

those  clear  cases,  of  which  Chambers  also  Case,  vol.  3,  p.  23. 
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DeflBitioii.      SPECIAL  COUNTS— SPECIAL  ISSUE.      Definition. 

SPECIAL  OOTWTS.— See  Special  Assumpsit. 

SPECIAL  DAMAGES— (See  also  Damages,  vol.  5,  p.  50;  Libel 
AND  Slander,  vol.  13,  p.  434 ;  Nuisances,  vol.  16,  p.  922 ;  Tres- 
PASS ;  Trover). — Special  damage  is  that  which  the  law  does  not 
necessarily  imply  that  the  plaintiff  has  sustained  from  the  act 
complained  of.  It  is  often  very  difficult  to  idistinguish  general 
from  special  damage.  The  necessary  result  of  an  injury  is  often 
and  easily  confounded  with  the  natural  and  proximate  result,  and 
all  legal  damage,  whether  general  or  special,  must  naturally  and 
proximately  result  from  the  ,act  or  default  complained  of. '  It  is 
difficult  to  lay  down  any  general  rule  by  which  to  determine 
when  the  law  implies  the  damage  and  when  it  does  not.  It 
would  seem,  however,  that  when  the  consequences  of  an  injury 
are  peculiar  to  the  circumstances  and  condition  of  the  injured 
party,  the  law  could  not  imply  the  damage  simply  from  the  act 
causing  the  injury.^ 

SPECIAL  DEMTJ&BES.— See  Demurrer,  vol.  5,  p.  549;  Plead- 
ing, vol.  18,  p.  511. 

SPECIAL  DEPOSITS.~See  BAILMENT,  vol.  2,  p.  43  ;  Banks  AND 
Banking,  vol.2,  p.  93;  Deposit,  vol.  5,  p.  570;  National 
Banks,  vol.  16,  p.  206. 

SPECIAL  YlSltCR^— {Compare  Finding,  vol.  7,  p.  991 ;  Ver- 
dict).— A  "  special  finding  "  is  not  a  mere  report  of  the  evidence, 
but  a  statement  of  the  ultimate  facts  on  which  the  law  of  the 
case  must  determine  the  rights  of  the  partifes ;  a  finding  of  the 
propositions  of  fact  which  the  evidence  establishes  and  not  the 
evidence  on  which  those  ultimate  facts  are  supposed  to  rest.* 

SPECIAL  IMPAELAHCE.— See  Pleading,  vol.  18,  p.  506, 

SPECIAL  INDOESEMENT— (See  also  Bills  and  Notes,  vol.  2, 
p.  382). — An  indorsement  in  full,  which,  besides  the  indorser's 
signature,  designates  the  person  in  whose  fdvor  the  indorsement 
is  made  ;  thus,  **  Pay  C.  D.or  order,  A.  B.*'  is  a  special  indorse- 
ment. 

SPECIAL  ISSUE. — The  issues  produced  upon  special  pleas  as 
being  usually  more   specific   and   particular   than   those  of  not 

In  the  following   cases    the   scope  The  defviition  as  given  in  the  text 

of  the  term  as  used  in  these   constitu-  has  been  much   shaken  in  Netv    York 

tional  provisions  was  considered :  Gris-  by  the  decision  in  Arnold  r.  Rees,  18 

Dvold  V,  Sheldon,  4  N.   Y.  581 ;  Kun-  N.  Y.  57;  but  is  still  sustained   by  the 

dolf  V.  Thalheimer,    12    N.   Y.    593;  California  C2ises. 

Doubleday  v.   Heath,    16   N.   Y.  80;  l.Tomlinson  z;.  Derby,  43  Conn.  567. 

Arnold  v,  Rees,  18  N.  Y.  57 ;  People  v.  2.  Norris  v,  Jackson,  9  Wall.  (U.  S.) 

Main,  20  N.  Y.  434;  Beecher  v.  Allen,  125. 

5  Barb.  (N.  Y.)   169;   Hall  v.  Nelson,  Bouvier*s    definition   is:  '*  Where  a 

23  Barb.  (N.  Y.)  88;  Benson  r.  Crom-  jury    find  specially  a   particular    fact 

well,  6  Abb.  Pr.  (N.  Y.)  83;  People  f.  presumably    material   to    the  general 

Kern  Co.,  45  Cal.  679;  Spencer  Creek  question  before  them,  but  which  does 

Water  Co.  v.  Vallejo,  48  Cal.  70;  Bix-  not  involve  the  whole  of  that  question." 

ler's  Appeal,  59  Cal.  550.  Bouv.  L.  Diet. 
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Deflnition.  SPECIAL  JUDGE—SPECIAL  PLEA.         Defiiitka. 

guilty,  nil  debet^  etc.,  are  sometimes  described  in  the  books  as 
special  issues,  by  way  of  distinction  from  the  others,  which  are 
called  general  issues.^ 

SPECIAL  JUDGE.— See  JUDGE,  vol.  12,  p.  24. 

SPECIAL  JTJE'if.— See  Jury  and  Jury  Trial,  vol.  12,  p.  321. 

SPECIAL  LAW— (See  also  Constitutional  Law,  ^  vol.  3,  p. 
696;  Local,  vol.  13,  p.  980;  JbDiciAL  Notice,  vol.  1*2,  p.  167; 
Municipal  Corporations,  vol.  15,  p.  979;  Statutes;  Usages 
AND  Customs). — A  special  law  is  one,  such  as  at  common  law 
the  courts  would  not  notice  unless  it  were  pleaded  and  provtd 
like  any  other  fact ;  e.  g.^  a  special  statute  ;  a  local  custom.* 

SPECIAL  LEGACY— (See  also  Legacies  and  Devises,  vol.  13, 
p.  10). — A  specific  legacy. 

SPECIAL  LEBH— (See  also  LlENS,  vol.  13,  p.  576).— Another 
term  for  a  particular  lien. 

SPECIAL  MOTIOH.— See  MOTIONS,  vol.  15,  p.  893. 

SPECIAL  PASTNES  OR  PARTNERSHIP— (See  also  Limited 
Partnership,  vol.  13,  p.  802;  Partnership,  vol.  17,  p.  889).— 
There  is,  perhaps,  some  distinction  in  these  phrases ;  special  partner 
usually  means  the  partner,  who  under  laws  authorizing  the  for. 
mation  of  limited  partnerships,  puts  in  a  definite  capital,  assumes 
no  part  (or  only  such  as  the  statute  permits)  in  the  business  man- 
agement, and  is  liable  only  to  loss  of  the  capital  contributed.  But 
the  partnership  thus  formed  is  commonly  called  a  limited  part- 
nership ;  and  special  partnership  may  well  mean  one  formed  (or  a 
single  branch  of  business  or  subject.^ 

SPECIAL  PLEA. — A  plea  other  than  the  general  issue.'* 

1.  Steph.  PL  (3d  Am.  ed.)  179.  This  pleas    are    ordinarily      distinguished 

definition  is  approved  by  the  diction-  from  them  by  the  appellation  of  spe- 

aries   of    Black,    Burrill   and    Brown,  cial  pleas ;  and  when  resort  is  had  to 

But    Bouvier     and    Anderson     define  the   latter   kind,  the   party  is  said  to 

'*  special  issue  "  as  being  a  plea  to   the  plead  specially,  in  opposition  to  plead- 

action  which   denies  some   particular  ing  the  general  issue."     Steph.  PI.  .3d 

material  allegation,  which  is  in  effect  Am.  ed.)  179. 

a  denial  of  the  entire  right  of  action.  "  When  the  allegations  (or  plead- 

The  term  is   probably,  used    in  both  ings,  as  they  are  called)  of  the  contend- 

senses.     Abb.  L.  Diet.         ,  ing  parties'in  an  action,  are  not  of  the 

S.  Hingle   v.  State,  24  Ind.  28;  To-  general  or  ordinary  form,  but  are  of  a 

ledo,  etc.,  R.  Co.   v,  Nordyke,  27  Ind.  more    complex  or  special    character. 

95.  they  are  denominated   special  plead- 

A  law  which  applies  only  to  an  in-  ings ;  and  when  a  defendant  pleads  a 

dividual,  or  to  a  number  of  individuals  plea  of  this  description  (/.  <•.,  a  special 

selected  out  of  the  class  to  which  they  plea)  he  is  said  to  plead  specially,  in 

belong,  is  a  special  and   not  a  general  opposition  to  pleading  the  general-  is- 

law.     State  r.  California   Min.  Co.,  15  sue.    These  terms  have  given  rise  to 

Nev.  249.  the  popular  denomination  of  that  sci 

3.  Abb.  L.  Diet.  ence    which,   though   properly  called 

4.  See  Pleading,  vol.  18,  p.  478.  pleading,  is  generally  known  by  the 
"  On  the  subject  of  general  issues,  it  name  of  special  pleading.   Hence,  al>o, 

remains  only   to   remark    that    other    the  denomination  of  ^special  pleader^ 
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Definition.       SPECIAL  PRIVILEGES— SPECIALTY,      Definition. 

SPECIAL  PSIVILEOES— (See  also  Privilege,  vol.  19,  p.  122). 
— See  note  i. 

SPECIAL  PEOCEEDINOS,  under  the  codes  of  civil  procedure  of 
Nezv  York  and  other  states,  embrace  all  civil  remedies  which  are 
not  ordinary  actions.* 

SPECIAL  PEOPEETY.— See  Propertv,  vol.  19,  p.  288. 

SPECIAL  TAIL.— See  Estates,  vol.  6,  p.  879. 

SPECIAL  TEAVEESE.— See  Pleading,  vol.  18,  p.  548. 

SPECIAL  TETJ8T.— Sec  Simple  Trusts  ;  Trusts. 

SPECIALTY— (See  also  Debt,  vol.  5,  p.  165,  and  references  there 
given). — An  obligation  or  contract  under  seal ;  an  instrument 
sealed  and  delivered.' 


as  applied  to  those  learned  persons 
\vho  are  employed  in  drawing  and 
framing  special  pleadings.  These,  it 
ma  J  be  as  well  to  observe,  are  mostly 
gentlemen  who  have  studied  for  more 
than  three  years  at  one  of  the  Inns  of 
Court,  and  who  may  or  may  not  in- 
tend, at  some  future  period,  to  engage 
in  the  more  complicated  and  impor- 
tant avocations  of  a  barrister."  Brown's 
L.  Diet. 

Bouvier  defines  a  special  plea  in  bar 
as  ''one  which  advances  new  matter. 
It  diflfers  from  the  general  in  this,  that 
the  latter  denies  sOme  material  allega- 
tion and  never  advances  new  matter." 
Bouv.  L.  Diet.  Citing  Gould  PL,  ch.  2, 

1.  Special  PrlYllege. — An  act  of  Con- 
gress forbidding  any  territorial  legis- 
lature to  grant  a  private  charter  or 
special  privilege,  does  not  preclude 
authority  to  pass  ordinances  to  restrict 
gaming  houses.  The  act  does  not  for- 
bid conferring  upon  a  particular  city 
the  common  and  usual  powers  con- 
ferred on  municipal  corporations,  of 
passing  by-laws  in  the  nature  of  police 
regulations.  Ex  parte  Douglass,  i 
Utah  108. 

a.  New  Tork  Code  Civ.  Pro.,  ^  3. 

8.  Debts  by  specialty  are  such 
whereby  a  sum  of  money  becomes  or 
is  acknowledged  to  be  due  by  an  in- 
strument under  seal.  2  BI.  Com.  465, 
folloived  in  January  f.  Goodman,  i 
"Dall.  (Pa.)  208. 

A  specialty  is  a  writing  sealed  and 
delivered,  containing  some  agreement. 
Lane  r^  Morris,  10  Ga.  167. 

A  specialty  is  a  contract  executed 
with  the  solemnities  of  sealing  and 
deliver}',  and  is  emphatically  styled  a 


deed.     Helm  v,  Eastland,  2  Bibb  (Kv.) 
194. 

Statute  of  LlxnltatloiiB.— '*  Specialties" 
were  not  within  the  statute  of  21  James 
J,  ch.  16,  the  English  statute  upon 
which  the  Statutes  of  Limitation  of 
most  of  the  States  are  founded.  The 
term,  as  used  in  that  statute  and  in  its 
American  counterparts,  has  in  some 
jurisdictions  received  a  more  extended 
meaning  than  would  be  warranted  by 
the  definitions  given  above,  and  has 
been  held  to  include  judgments,  liabili- 
ties created  by  statute,  etc. 

Judgments,'  LiablUtles  Created  ^by 
Statute.— In  Stockwell  v.  Coleman,  \o 
Ohio  St.  40,  an  action  of  debt  was 
brought  upon  a  transcript  of  a  judg- 
ment of  a  justice  of  the  peace  of  the 
State  of  Indiana.  A  plea  of  the  Statute 
'  of  Limitations  of  four  years  \vas  en- 
tered. The  court  by  Sutliff.  J.,  said  : 
"  It  is  certain  that  while ,  the  term 
specialty,  in  the  strict  and  early  use  of 
the  word,  was  regarded  as  only  appli- 
cable to  bonds,  deeds  or  other  instru- 
ments under  seal,  it  afterwards  came  to 
be  used  in  a  much  more  comprehensive 
sense.  The  term  specialty  has  long 
been  used  both  in  England  and  Amer- 
ica in  this  more  comprehensive  sense,  as 
embracing  debts  upon  recognizances, 
judgments  and  decrees,  and  (in  Eng- 
land certainly)  debts  upon  statutes. 
And  we  have  no  doubt  that  the  word 
specialty,  as  used  in  our  Statute  of  Limi- 
tations was  intended  and  does  in  fact 
comprehend  as  well  judgments  as 
sealed  instruments.  .  .  .  This  court, 
however,  rests  its  opinion  in  the  case 
before  us  upon  the  conclusion  arrived 
at,  thata  judgment  of  a  court  of  another 
State   is,   in  the  legal  and   reasonably 


905 


Definition. 


SPECIAL  VERDICT— SPECIE. 


IMInitiiB. 


SPECIAL  VEEDIOT.— See  Verdict. 

SPECIE. — The  meaning  of  this  word  is  well  understood  to  be 
metallic  money,  issued  by  public  authority,  and  it  is  generally 
used  in  contradistinction  to  paper  money.* 


comprehensive  sense  of  the  term,  to  be 
regarded  in  this  State  as  a  debt  upon  a 
*  specialty;  *  and  such  a  judgment  when 
sued  upon  in  this  State  is  not  subject*  to 
a  plea  of  the  Statute  of  Limitations  of 
four  years,  whether  the  judgment  be 
that  of  a  court  of  record  or  of  a  court  not 
of  record."  See  also  Bobo  v.  Norton, 
lo  Ohio  St.  514;  Bissell  v.  Jaudon,  16 
Ohio  St.  49S;  Randolph  v.  King,  2 
Bond  (U.  S.)  104.  But  in  Tyler  v, 
Winslow,  i«;  Ohio  St.  366  {followed  in 
Hawkins  v.*  Lasley,  40  Ohio  St.  40),  it 
was  held  tKat  a  domestic  judgment  was 
not  a  *'  specialty  "  within  the  statute. 
These  decisions  are  absolutely*  irrecon- 
cilable upon  principle. 

In  Pease  xk  Howard,  14  Johns.  (>r. 
Y.)  480,  it  was  held  that  a  judgment  in 
a  justice's  court  is  not  within  the  Stat- 
ute of  Limitations,  like  a  foreign  judg- 
ment ;  "  for  it  is,  in  an  action  founded 
upon  it,  conclusive  evidence  of  a  debt, 
and  is,  therefore,  not  a  debt  by  simple 
contract  but  by  specialty." 

In  Seymour  t;.  Street,  5  Neb.  85,  it 
was  said  that  "specialty "  originally 
imported  a  writing  actually  under  seal, 
though  it  has  been  extended  to  include 
judgments. 

In  Indiana^  however,  in  the  case  of 
Kimball   v,   Whitney,   15    Ind.  283,  it 


ment,  contract,  or  promise  in  writing, 
it  is  not  within  the  Statute  of  Limita- 
tions of  21  James  I,  nor  the  similar 
Statutes  of  Limitation  in  this  countt)-. 
7  Wait's  Actions  and  Defenses,  p.  253: 
Dudley  v,  Lindsey,  9  B.  Mon.  (Kj.) 
486;  50  Am.  Dec.  522;  Todd  v.  Crumb, 
5  McLean  (U.  S.)  172;  Mitchell  r. 
Mitchell,  8  Humph.  (Tenn.)  359;  Red- 
dington  v.  Julian,  2  Ind.  224 ;  Stewart 
V.  Peterson,  63  Pa.  St.  230;  Mahurin  r. 
Bickford,8  N.  H.  54. 

The  same  may  be  said  of  statute  lia- 
bilities. They,  too,  have  been  fre- 
quently termed  specialties  by  the 
courts.  Jones  t'.  Pope,  i  Wm.  Saund. 
38;  Cork,  etc.,  R.  Co.  v.  Good,  13  C. 
B.  826;  76  E.  C.  L.  824;  Shepherd  r. 
Hills,  II  Exch.  55;  Ward  v.  Reeder.  2 
Har.  &  M.  (Md.)  145;  Lane  v.  Morris, 
10  Ga.  162;  Bullard  r.  Bell,  i  Ma»)n 
(U.  S.)  243;  Van  Hook  v.  Whitlock.,^ 
Paige  (N.  Y.)  409;  Atwood  v.  Rhode 
Island,  etc..  Bank,  i  R.  I.  376. 

Except  in  Ohio  (Stockwell  v,  Cole- 
man, 10  Ohio  St.  33,  cited  supra^  this 
note),  it  has  been  generally  held  that  a 
foreign  judgment  is  nota  specialty,e\eD 
in  those  jurisdictions  in  which  domestic 
judgments  are  so  held.  Hubbell  r. 
Cowdrey,  5  Johns.  (N.  Y.)  132;  Pease r. 
Howard'^  14  Johns.  (N.  Y.)  479;  Jordan 


was  said:  "The  term  'specialty'  em-^  ti.    Robinson,   15  Me.    167;    Keith 


ployed  in  the  statute,  does  not  embrace 
a  judgment.  Says  Blackstone:  *A  debt 
of  record  is  a  sum  of  money  which  ap* 
pears  to  be  due  by  the  evidence  of  a 
court  of  record.'  ''Debts  by  specialty, 
or  special  contract,  are  such  whereby 
a  sum  of  money  becomes,  or  is  ac- 
knowledged to  be  due,  by  deed  or  in- 


strument under  seal.' 


2    Bl.  Com. 


465.  And  though  the  judgment  sued 
upon  in  that  case  was  a  foreign  one,  it 
does  not  appear  that  the  court  in- 
tended to  limit  the  doctrine  enunciated 
to  foreign  judgments.  See  also  Nib- 
lack  V,  Goodman,  67  Ind.  181.  To 
the  same  eflFect  see  Todd  t\  Crumb,  5 
McLean  (U.  S.)  172.  See  also  David 
V,  Porter,  51  Iowa  254. 

These  authorities'well  illustrate  the 
confusion  in  which  the  subject  is  in- 
volved. Upon  principle  and  authority 
it  would  seem  that  a  judgment  is  not  a 
specialty ;   but   as  it   is  not  an  agree- 


Estill,  9  Port.  (Ala.)  669;  Cameron  r. 
Wurtz,  4  McCord  (S.  Car.)  278;  Har- 
ness V.  Green,  20  Mo.  316. 

1.  Walkup  V,  Houston,  65  N.  Car. 
503.  See  also  Webb  v,  Moore,  4  T.  B. 
Mon.  (Ky.)  483. 

Hard  money  or  specie  is  a  coin  of 
the  precious  metals,  of  a  certain  weight 
and  fineness,  with  the  government 
stamp  thereon,  denoting  its  value  as  a 
medium  of  exchange,  or  currency. 
Henrv  v.  Bank  of  Salina,  5  Hill  {X. 
Y.)  536. 

In  Trebilcock  ik  Wilson,  i3  Wall. 
(U.  S.)  B87,  suit  was  brought  upon  a 
note  which  was  payable  "in  specie.'* 
It  was  held  that'  when  a  contract  for 
money  is,  by  its  terms,  made  payable 
in  specie  or  in  coin,  judgment  may  be 
entered  thereon  for  coined  dollars. 
The  court  by  Field,  J.,  said:  "Here  the 
terms  *in  specie'  are  merely  descriptiTe 
of  the  kind  of  dollars  in   which  the 
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Definition. 


SPECIFIC,  SPECIFICAILY.— See  note  i. 

SPECDICATIOH.— A  statement  of  particulars;  an  account  or 
narrative  in  detail  * 

8PECIPIC  LEGACY.— See  Legacies  and  Devises,  vol.  13,  p.  10. 


note  is  payable,  there  being  different 
kinds  of  circulation,  recognized  by 
law.  They  mean  that  the  designated 
number  of  dollars  in  the  note  shall  be 
paid  in  so  many  gold  or  silver  dollars 
of  the  coinage  of  the  United  States. 
They  have  acquired  this  meaning  by 
general  usage  among  traders,  mer- 
chants and  bankers,  and  are  the  opposite 
of  the  terms,  in  currency,  which  are 
used  when  it  is  desired  to  make  a  note 
payable  in  paper  money.  These  latter 
terms,  in  currency,  mean  that  the  des- 
ignated number  of  dollars  is  payable 
in  an  equal  number  of  notes  which  are 
current  in  the  community  as  notes. 
Paup  V,  Drew,  lo  How.  (U.  S.)  218." 
See  also  Money,  vol.  15,  p.  705;  Pol- 
lard V.  Pleasant  Hill,  3  Dill.  (U/S.)  195. 
Contra. — In  Glover  v.  Robbins,  49 
Ala.  219;  20  Am.  Rep.  272,  a  promis- 
sory note  for  six  thousand  five  hundred 
dollars  was  made  in  October,  1864,  and 
was  by  its  terms  payable  " in  specie" 
It  was  held  that  a  judgment  for  the 
said  sum  and  interest  in  gold  or  silver 
coin,  **  being  the  said  plaintiff's  dam- 
ages as  assessed  by  the  jury  aforesaid, 
or  its  equivalent  in  United  States  cur- 
rency," was  erroneous,  and  that  the 
judgment  could  be  recovered  only  for 
the  amount  of  the  note  in  United 
States  currency.  The  court  by  Peters, 
J.,  said  :  **The  note  on  which' this  suit 
IS  brought  bears  date  on  the  loth  day 
of  October,  186^1,  and  it  is  made  payable 
*  in  specie.'  There  was  no  evidence 
offered  to  show  what  was  meant  by  the 
word  specie.  But  as  there  was  no  ob- 
jection made  to  the  verdict,  which 
assessed  the  damages  Mn  gold  or  silver 
coin,'  it  is  supposed  that  this  interpre- 
tation was  put  upon  this  word  by  both 
the  plaintiff  and  the  defendant.  Yet, 
as  the  debt  was  contracted  long  after 
the  passage  of  the  legal  tender  acts  of 
Congress,  regulating  the  payment  of 
such  contracts,  the  judgment  should 
have  been  for  so  many  dollars  only, 
leaving  it  to  be  discharged  in  any 
legal  tender  currency  or  money  of  the 
United  States.  It  is  presumed  that 
this  is  the  result  of  the  latest  construc- 
tion of  the  legal  tender  acts  of  Con- 
gress by  the  Supreme  Court  of  the 
United   States;   and   the  decisions  of 


that  high  tribunal,  until  modified'  or 
overruled,  constitute  the  governing 
rule,  and  are  a  part  of  the  paramount 
law  of  the  land.  Legal  Tender  Cases 
(Knox  V.  Lee,  and  Parker  v,  Davis), 
12  Wall.  (U.  S.)  457;  Banks  r.  Super- 
visors, 7  Wall.  (U.  S.)  26;  13  U.  S. 
Stat,  at  L.  345,  532, 709. 

1.  The  statute  of  43  Eliz.  ch.  2,  estab- 
lishing poor  rates  in  England,  imposed 
no  liability  on  any  mines,  except  coal 
mines.  The  English  Rating  Act  of 
1874  (37  &  38  Vict.,  ch.  54,  ^  3}  made  all 
mines  assessable  to  the  poor  rate ;  but, 
by  ^  8,  a  lessee  till  then  exempt  from 
being  rated,  became  during  the  con- 
tinuance of  his  lease,  entitled  to  de- 
duct from  his  rent  one-half  of  the  rate, 
unless  he  had  *'specifically  contracted 
to  pay  such  rate  in  the  event  of  the 
abolition  of  the  said  exemption."  A 
le'ssee  of  an  iron  mine,  who  became 
liable  to  the  poor  rate  under  the  latter 
act,  and  who  before  its  passing  had 
contracted  to  pay  his  rent  "free  from 
all  deductions  whatsoever,"  and  also 
to  pay  "all  manner  of  taxes,  rates,  as- 
sessments, charges,  and  impositions 
whatsoever,  parliamentary  or  paro- 
chial, which  now  are  or  which  shall  at 
any  time  hereafter,"  be  payable  in  re- 
spect of  the  mine,  was  heldi  not  to  have 
"specifically"  contracted  himself  out  of 
the  benefit  of  §  8.  Lord  Hatherley 
said  :  "The  meaning  of  the  word  *spe- 
cific'  is  the  reverse  of  'general.'  We 
cannot  give  to  a  general  covenant  the 
force  of  a  specific  agreement  with  re- 
gard to  a  particular  tax  ;  and  a  covenant 
in  a  lease  to  pay  all  taxes,  rents,  assess- 
ments, charges,  and  impositions  what- 
soever, cannot  be  regarded  as  a  *spe- 
cific  covenant.' "  Chaloner  t\  Bolckow, 
L.  R.,  3  App.  Cas.  933.  See  also 
Devonshire  v.  Barow  Haematite  Steel 
Co.,  2  C^.  B.  Div.  286. 

2.  "In  archlteetxure,  not  only  the 
dimensions  and  mode  of  construction, 
but  a  description  of  every  piece  of 
material — its  kind,  length,  breadth, 
thickness,  and  the  manner  of  joining 
the  separate  parts."  And.  L.  Diet., 
c///»^  Gilbert  v,  U.  S.,  i  Ct.  of  CI.  34. 
See  also  Working  Contracts. 

In  Patent  Law. — See  Patent  Law^ 
vol.  iS,  p.  27. 
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SPECIFIC  PERFORMANCE. 

I.  Definition,  qcx>. 

II.  Origin  and  Nature  of  Remedy, 
910. 

III.  Jurisdiction  and  Power  of  the 
Court,  914. 

IV.  Equitable  Maxims,  Applied  and 
Illustrated,  92). 

1.  Equity  Follozvs  the  Latv^()2i. 

2.  Equity  Looks  to  the  Intent 
Rather  than  to  the  Form^ 
923. 

3.  Equity  Regards  That  as 
Done  Which  Ought  to  Have 
Been  Done^  925. 

4.  Who  Seeks  Equity  Must  Do 
Equity^  927. 

5.  He  Who  Comes  Into  Equity 
Must  Come  with  Clean 
Hands,  930. 

6.  Betzveen  Equal  Equities  the 
Law  Prevails^  931. 

7.  Equity  Acts  In  Personam^ 
Xot  In  Rein,  931. 

8.  Equity  Acts  S f  ecijically^ g^i. 
,     V.  Doctrines  Illustrated,  931. 

1.  Equity  Will  Not  Decree 
Specific  Performance  Un- 
less Strictly  Equitable f  931. 

2.  Equity  May  Enforce  but 
Not  Make  Agreements^  932. 

3.  Equity  Binas  Privies  as 
Well  as  Parties^  934. 

4.  Jurisdiction  Once  Acquired^ 
Retained^  938. 

5.  Parol  Evidence  May  be 
Heard  to  Rebut  an  Equity 
but  Not  to  Create  One,  939. 

6.  Performance  Must  be  AIu- 
tnaly  939. 

7.  Executed  Contracts  Will  Not 
be  Enforced^  940. 

VI.  Contracts  Enforceable  or  Not, 
Classified  as  to  Subject- Matter, 
940. 

I.  Contracts  Relating  to  Landy 
941. 

a.  Sutts  by  the  Vendee^  942. 

b.  Suits  by  the  Vendor,  947. 
(i)  In  General,  947. 

(2)    Title,  g^S, 

c.  Consideration  ;  When  In- 
capable   of    Enforcement, 

9^3- 

d.  Description,  963. 
(i)  In  General,  <)6;^. 

(2)  Parol  and    Extrinsic 
Evidence,  968. 

e.  Title  Bonds,  970. 
/,   Options,  971. 

g.  Contracts     to     Exchange, 
972. 
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h.  Leases,  gyi, 
i.  Mortgages,  973. 
J.   Contracts     to     Re-couvev, 

974- 
k.  Agreements  to  Devise.  974 
/.  Particular     Real     Estate 
Contracts    Construed,  075. 
m.  Parol    Contracts     Relat- 
ing to  Land;  Statute  oj 
Frauds,  975. 
( I )  /«  General,  975. 
'  (2)  Pleading  the  Statute, 

978. 

(3)  Part  Performanct 
(See  Frauds,  Stat- 
ute  OF,    vol.    8,   pp. 

738-745)-  980. 

(4)  Parol  Testamentary 
Agreements,  980. 

(5)  Other  Parol  Con- 
tracts, 982. 

(6)  Evidence,  984. 

(7)  Parol  Gifts,  9S6. 

2.  Contracts      Which      Concern 
Personal  Property,  9S9. 

a.  In  General,  989. 

b.  Contracts  of  Sale  and  Dt  - 
livery,  991. 

c.  Agreements  to  Transfer 
Corporate  Stock,  993. 

d.  Agreements  to  Subscribe 
for  Corporate  Stock,  994 

r.  Agreements  Touching 
Patented  A  rt  teles  and  Pal- 
en  ts,  994. 

3.  Contracts   Calling  for  Per- 
sonal Conduct,  995. 

a.  In  General,  995. 

( 1 )  Comp rom  ises,  995. 

(2)  Agreements  to  Build 
or  Repair,  996. 

(3)  Payment  of   Money, 

997' 

(4)  Fulfillment  of  a 
Trust  in  Relation  to 
Money,  998. 

(5)  Agreements  to  In- 
sure, 998. 

(6)  Agreements  to  In- 
demnify and  to  Give 
Security,  999. 

(7)  Penal  Bonds,  ^/c^, 
[fi)  Relating    to    Prom- 
issory     Notes      and 
Transfer   of  Debts, 
1000. 

(9;  Agreements  to  Arbi- 
trate, 1000. 
(10)  Awards,  1000. 

b.  Contracts  of  Service, 
1002. 


Dcftnitioxi. 


SPECIFIC  PERFORMANCE. 


Definition. 


c.  Partnership    Agreements^ 
1005. 
VII.  Essentials    to    an   Enforceable 
Contract,  1006. 

1.  Certainty^  ICG'S. 

2.  Completeness y  1012. 

3.  Reasonableness^  1013. 

4    Legality ;      Public      Policy y 

1014. 
5.  Assent^  1016.    . 
(5.  Enforcement  Must  be  Posi- 

ble,  1 01 8. 

7.  Mutuality^  1019. 

8.  Fairness,  1022. 
flr.  Fraud,  1022. 

*.  Mistake  (See  Mistake, 
vol.  15,  p.  635),  1028. 

f.  Hardship,  102S. 

</.  Change  of  Circumstances^ 
1029. 

9.  Consideration^  1030. 
VIII.  Duty  of  Complainant,  1035.    . 


I.   Tender     and    Performanccy 

2.  Demandy  1042. 
IX.  Laches;    Time,  When  Essen- 
tial, 1043. 
X.  Waiver  and  Abandonment,. 

1062. 
XI.  Procedure,  ^064.  ' 

1.  Generally y  1054. 

2.  Parties,  iC3f>\. ' 

3.  Plead ingy  J069. 

4.  Fvidenccy  1075. 

5.  Decree y  1079. 
rt.  Scope y  1079. 

^.  Affects  Whoniy  1082. 

c.  Forniy   1083. 

f/.   Compensation   in   Lieu  of 

Performanccy  1085. 
c.  Mode  of  E  nfo  rce  men  t,. 
1086. 
XII.  Special     Statutory     Provisions^ 
1087. 


I.  Defikition. — Specific  performance  is  an  equitable  remedy 
which  compels  the  performance  of  a  contract  in  the  precise  terms 
agreed  upon,  or  such  a  substantial  performance  as  will  do  justice 
between  the  parties,  under  the  circumstances  of  the  case.* 


1.  There  are  two  aspects  under  which 
this  subject  may  be  viewed,  one  taking 
it  as  a  branch  of  equitable  jurispru- 
dence, and  the  other,  contemplating  the 
act  itself,  rather  than  its  judicial 
quality.  Thus,  adopting  the  latter 
view,  Bouvier  defines  it  as  ''the  actual 
accomplishment  of  a  contract  by  the 
party  bound  to  fulfill  it,"  and  Burrill',  "the 
performance  of  a  contract  in  the  pre- 
cise terms  agreed  upon — strict  perform- 
ance." Waterman  qualifies  Burrill's 
definition  by  including  *'  substantial  per- 
formance, or  such  as  will  do  justice 
between  the  parties  under  the  circum- 
stances, with  compensation  to  the  other 
party  when  that  is  required."  Water- 
man on  Sp.  Perf.,  §  i.  See  Woodbury  v. 
Luddy,  14  Allen  (Mass.)  i;  92  Am. 
Dec.  731 ;  Taggart  v,  Tevannv,  i  Ind. 
App.  339;  Willard  v.  Tayloe'  8  Wall. 
(^'-  S.)  557;  Portland,  etc.,  R.  Co.  v. 
Grand  Trunk  R.  Co.,  63  Me.  90; 
Comer  v,  Bankhead.  70  Ala.  493;  Con- 
naway  v.  Wright,  5  Del.  Ch.  472  ;while 
Anderson  defines  it  as  "That  branch 
of  equity  jurisprudence  which  compels 
a  party  to  perform  his  contract  in 
specie.  And.  L.  Diet. ;  Riddle  v. 
Cameron,  50  Ala.  263;  Morgan  v.  Mor- 

fan,  3  Stew.  (Ala.)  383;  21  Am.  Dec. 
38;  Dehart  v,    Dchart,   15  Ind.   167; 
Johnson  v.  Johnson,  40  Md.  189. 


Courts  of  la-w  do  not  enforce  specific 
performance  unless  authorized  by 
statute.  Their  sole  remedy  is  in  dam- 
ages. McLane  v.  Elmer,  4  Ind.  239; 
Harnett  r.  Yielding,  2  S.  &  L.  5S6; 
Tasker  v.  Small,  3  M.  &  C.  63. 

Under  the  early  statute  in  Massa- 
chusetts, courts  of  law  were  given 
limited  equitable  jurisdiction,  which  in- 
cluded the  power  to  decree  specific  per- 
formance, but  the  powers  thus  gftmted 
were  strictly  construed.  See  Kidder 
V.  Hunt,  I  Pick.  (Mass.)  328;  11  Am. 
Dec.  183;  Adams  v.  Townsend,  i  Met. 
(Mass.)  483;  Jacobs  v,  Peterborough, 
etc.,  R.  Co.,  8  Cush.  (Mass.)  223; 
Buck    V.    Dowlej',    16   Gray     (Mass.) 

555. 

The  chancellor  may  award  damages, 
either  in  lieu  of  performance  which 
mq^-  be  impossible  of  strict  enforce- 
ment, or  in  addition  thereto.  See  infra^ 
this  title,  Decree —  Compensation  in 
Lieu  of  Performance, 

This  money  judgment  of  the  chan- 
cellor is  not  damages,  however,  but 
is  termed  "compensation."  But  com- 
pensation is  not  awarded  where  dam- 
ages is  the  sole  relief  sought,  and  the 
suit  which  should  have  been  brought 
at  law  was  brought  in  chancery  by 
pretense :  thus,  where  a  grantor  of 
land  filed  a  bill  in  equity  for  the  specific 
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n.  ORlOiir  AND  Natubs  of  Eexedt.— As  a  remedy  it  is 
exclusively  equitable,  although  the  rights  it  enforces  may  be 
legal  as  well  as  equitable,^  and  is  as  old  as  equity  jurisprudence 
itself.  The  earliest  cases  in  the  reports  are  found  in  the  time  of 
Edw.  Ill,  where  specific  performance  of  a  marriage  settlement 
was  decreed;*  and  of  Edward  IV,  where  the  chancellor  enforced 
the  performance  of  an  agreement  to  build  a  house.*  In  the 
reign  of  Elizabeth  we  find  a  number  of  cases  where  a  decree  of 
specific  performance  was  ordered.  At  that  time,  and  for  some 
years  after,  much  hostility  existed  between  the  chancellors  and 
the  common-law  judges  over  their  respective  authority  and 
jurisdiction,  the  latter  denying  the  right  to  specific  performance 
while  the  former  maintained  it.* 

The  authorities,  indeed,  trace  the  remedy  back  to  the  Raman 
law,  where,  according  to  Pothier,  even  contracts  in  relation  to  chat- 
tels were  enforceable,  although  the  English  rule  has  not  yet  been 
carried  thus  far,  until  recently.*  In  1800  the  right  had  become 
so  well  recognized  that  Sir  William  Grant  declared  that  where 
the  parties  were  competent  and  the  contract  unobjectionable,  it 
was  as  much  of  course  in  chancery  to  decree  specific  performance 
as  to  give  daipages  at  law.®  The  granting  or  denial  of  the 
relief  sought  rests  in  the  sound  judicial  discretion  of  the  court,  in 
view  of  all  the  circumstances  of  the  case.''     It  is  not  to  be  exer- 


performance  of  a  contract  to  reconvey 
upon  the  perlbrmance  of  certain  condi- 
tions, and  prayed  for  damages  for  non- 
performance, knowing  that  his  grantees 
iiad  conveyed  the  land  to  third  parties, 
who  had  no  knowledge  of  his  alleged 
equities,  and  thereby  had  disabled  them- 
selves from  performing  the  contract,  it 
was  held  that  a  court  of  equity  had  no  ju- 
risdiction to  award  damages.  In  such  case 
an  allegation  in  the  bill  of  notice  to 
the  subsequent  purchasers,  the  com- 
plainant knowing  better,  was  regarded 
as  intended  merely  to  give  color  of 
jurisdiction  to  a  court  of  chancery,  and 
the  bill  was  dismissed.  Doan  v.  Mauzey, 
33  III.  227. 

Under  the  New  Tork  Code,  the 
court  may  award  damaged  in  lieu  of  a 
performance,  where  performance  is  im- 
possible and  the  alternative  relief 
is  prayed  for.  Barlow  v,  Scott,  24 
N.  Y.  40;   Margraf  v,  Muir,  57  N.  Y. 

1.  Pomeroy's  Eq.  Jur.,  ^§  138,  1400. 
In  the  latter  section  it  is  said :  "Al- 
though contracts  may  also  give  rise  to 
a  legal  right,  yet  when  equity  compels 
their  specific  performance,  it  enforces 
the  equitable  obligation  arising  from 
them  and  not  the  legal  duty." 

2.  Pomeroy's     Eq.    Jur.,   §  35 ;    Pal- 


grave's  History  of  the  Council,  pp.  64, 
67. 

5.  Year  Book,  8  Edw.  IV,  4  (b); 
Fitzherbert's  Abr.,tit.  Subpoena;  Water- 
man on  Sp.  Perf.,§34;  Story's  Ekj.Jur., 
§  716;  I   Madd.  Ch.  Pr.  287. ' 

4.  See  article  on  this  subject  bv  Prof. 
J.  B.  Ames,  in  Green  Bag,  vof.  i,  p. 
26. 

6.  See  Law  Mag.,  vol.  xa,  p.  334; 
Butler's  Dissertation  on  Feudal  Law; 
Austin's  "Outline"  appended  to  his 
"  Province  of  Jurisprudence." 

e.  Hall  V.  Warren,  9  Ve*.  608. 

See  Chance  v,  Beail,  20  Ga.  143; 
Rogers  v,  Saunders,  16  Me.  92;  33  Aid. 
Dec.  635;  Hopper  v.  Hopper,  16  N.  J. 
Eq.  147;  Seymour  v.  Deiancy,  3  Cow. 
(N.  Y.)  505;  15  Am.  Dec.  270. 

Particularly  where  the  contract  re- 
lates to  real  estate.  King  v,  Hamilton, 
4  Pet.  (U.S.)  311. 

7.  Blackwilder  v.  Loveless,  21  Ala. 
371;  Carlisle  v.  Carlisle,  77  Ala.  339; 
Wynn  v.  Garland,  19  Ark.  23;  68  Am. 
Dec.  190;  Kelly  ^.Central  Pac  R.  Co.,74 
Cal.  557;  Godwin  t».  Collins,  3  Del.Ch, 
189;  Patterson  t».  Bloomer.  35  Conn.  57; 
95  Am.  Dec.  218;  Ralls  v.  Ralls,  82  III. 
243;  Beach  f.  Dyer,  93  III.  295 ;  Hetfield 
V.  Willey,  105  III.  2&;  Dougherty  v. 
Humpston,  i^Blackf.  (Ind.)  273;  Kirk- 
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-cised    arbitrarily    or     capriciously,    but     its     administration     is 
governed  by  settled   principles.^     It  is  never  to  be  demanded  as 


man  v.  Kenyon,  17  Ind.607;  Rudolph  v, 
Covell,  5  Iowa  52  q;  Sweeney  v. 
0*Hora,  43  Iowa  34;  Thurston  v.  Ar- 
nold, 43  Iowa  43;  Minneapolis,  etc.,  R. 
<^o.  V,  Cox,  76  Iowa  306;  Fowler  v. 
Marshall,  29  Kan.  665;  Giiindy  v.  Ed- 
'wards,  7.J.  J.  Marsh.  (Ky.)  368;  23  Am. 
Dec.  409;  Simon  v,  Wildt,  84  Ky.  157; 
Mansfield  v.  Sherman,  81  Me".  365; 
Wardsworth  v.  Manning,  4  Md.  59; 
Brewer  v,  Herbert,  30  Md.  310;  96 
Am.  Dec.  582 ;  Boston,  etc.,  R.  Co.  v. 
Bartlett,  10  Gray  (Mass.)  385;  Graves, 
^K  Goldthwait,  153  Mass.  268;  Smith  v, 
Lawrence,  15  Mich.  499;  99  Am.  Dec. 
344;  Buck  V.  Smith,  29  Mich.  x66;  iS 
Am.  Rep.  84;  Fish  v.  Lightner,  44  Mo. 
268;  Thornburgh  v.  Fish  (Mont.  1891), 
27  Pac.  Rep.  381;  King  r.  Gsantner,  23 
Neb.  795;  tohnson  v.  Hubbell,  10  N.J. 
Eq.  332;  66  Am.  Dec.  773;  Hill  v.  Res- 
segieu,  17  Barb.  (N.  Y.>  166;  Clarke  v, 
Rochester,  etc.,  R.  Co.,  18  Barb.  (N.  Y.) 
350;  Gillespie  v.  Moon,  2  Johns.  Ch. 
(N.  Y.)  s9o;  7  Am.  Dec.  559;  St.  John 
T'.  Benedict,  6  Johns.  Ch.  (N.  Y.)  in; 
Bruce  r.  Tilsorf,  25  >».  Y.  202;  Jones  v. 
Seligman,  81  N.  *Y.  191;  Trustees  of 
Columbia  College  v.  Thacher,  87  N.  Y. 
311;  41  Am.  Rep.  365;  Murtfeldt  v. 
New  York,  etc.,  R.  Co.,  xo2  N.  Y.  703; 
25  Am.  &  Eng.  R.  Cas.  144;  Day  v. 
Hunt,  112  N.  Y.  191;  Conger  v.  New 
York,  etc.,  R.  Co.,  120  N.  Y.  29 ;  Miles  v. 
Dover  Furnace  Iron  Co.,  125  N.  Y.  294; 
Lloyd  i^.WheatUy,  2  Jones  Eq.  (N.  Car.) 
267;  Love  V,  Welch,  97  N.  Car.  200; 
Ramsey  v,  Gheen,  99  N.  Car.  215; 
•Oarrard  v.  Grinling,  2  Swanst.  257; 
Hudson  V.  King,  2  Heisk.  (Tenn.)  560; 
Shenandoah  Valley  R.  Co.  v,  Lewi^,  76 
Va.  833;  12  Am.  &  Eng,  R.  Cas.  305; 
Knott  V,  Shepardston  Mfg.  Co.,  30  W. 
Va.  790;  Roundtree  v,  McLain,  i 
Hempst.  (U.  S.)  245;  Mississippi  R.  Co. 
T».  Cromwell, 91  U.  S.  643;  Nickerson  v. 
Nickerson,  127  U.  S.  668;  Hennessey  v. 
Woolworth,  128  U.  S.  438;  Cheney  v, 
Libby,  13^  U.  S.68;  Joyner  v.  Statham, 
3  Atk.  308;  Pitcairn  x\  Ogbourne,  2 
Ves.  375;  White  v.  Damon,  7  Ves.  3^ ; 
Legal  r.  Miller,  2  Ves.  299;  Townsend 
V.  Strangroom,  6  Ves.  328;  Clark  v. 
Grant,  14  Ves.  519;  Mason  v,  Armi* 
tage,  13  Ves.  25;  Winch  v.  Winchester, 
I  Ves.  &  B.  375;  Clowes  x\  Higginson, 
I  Ves.  &  B.  527;  Rapisbottom  v.  Gold- 
en, I  Ves.  &'B.  165;  Flood  v.  Finlay,  2 
B.  &  B.  15;   Price  v.  Dyer,  17  Ves.  357. 


1.  Kingv.  Hamilton,  4  Pet.  (U.  S.) 
328;  Willard  v.  Tayloe,  8  Wall.  (U.  S.) 
S57;  Rutland  Marble  Co.  r.  Ripley,  10 
Wall.  (U.  S.)  339;  Nickereon  v,  Nick- 
erson, 127  U.  S.  668;  Hennessey  i». 
Woolworth,  128  U.  S.  ^38;  Gould  v. 
Womack,  2  Ala.  83;  Pulliami;.  Owen, 
25  Ala.  492;  Bogan  v.  Daughdrill,  51 
Ala.  312;  McGarvey  i'.  Hall,  23  Cal. 
140;  Meeker  v.  Meeker,  16  Conn.  403; 
Quinn  i'.  Roath,  37  Conn.  16;  Hudson 
V.  Layton,  5  Harr.  (Del.)  74;  4*  Am. 
Dec.  167;  Frisby  v.  Ballance,  5  111.  287; 
39  Am.  Dec.  409;  Broadwell  v.  Broad- 
w^ell,  6  111.  599;  Scott  V.  Whitlow,  20 
111.  310;  Hough  t;.  Coughlan,  41  111.  134; 
Fish  V,  Leser,  69  111.  395;  Alexander  x\ 
HofTnian,  70  111.  119;  Iglehart  v.  Vail, 
73  111.  63;  Bowman  v.  Cunningham,  78 
III.  51;*  Race  V.  Weston,  86  HI.  94; 
Cohn  V.  Mitchell,  115  111.  124;  Ash  v, 
Dagey,  6  Ind.  259;  Atkinson  v.  Jack- 
son, 8  Ind.  31;  Richmond  v,  Dubuque, 
etc^  R.  Co.,  33  Iowa  422;  Turner  x\ 
Claj-,  3  Bibb  (Kj'.)  52;  Rogers  v.  Saund- 
ers, 16  Me.  92;  33  Am.  Dec.  635;  Wa- 
ters V,  Howard,  i  Md.  Ch.  112;  Duvall 
r.  Mj-ers,  2  Md.  Ch.  401;  Perkins  v. 
Wright,  3  Har.  &  M.  (Md.)  324;  Somer- 
iby  r.  Buntin,  118  Mass.  279;  19  Am. 
Fiep.  459;  McMurtrie  v,  Bennett,  Harr. 
(Mich.)  124;  Blanchard  v,  Detroit, etc., 
R.  Co.,  31  Mich.  43;  18  Am.  Rep. 
142;  Aston  v»  Robinson,  49  Miss. 
348;  King  V,  Morford,  i  N.J.  Eq.  274; 
60 wen  V.  Irish,  etc..  Congregation,  6 
Bosw.  (N.  Y.)  245;  St.  John  v,  Bene- 
dict. 6  Johns.  Ch.  (N.  Y.)  in;  Seymour 
V,  Delancy,  6  Johns.  Ch.  (N.  Y1)  222; 
McWhorter  v,  McMahan,  i  Clarke  Ch. 
(N.  Y.)  400;  Prater  v.  Miller,  3  Hawks 
(N.  CarO  629;  Leigh  v.  Crump,  i  Ired. 
Eq.  (N.  Car.)  299;  Henderson  v.  Hays, 
2  Watts  (Pa.)  148;  Howard  T'.  Moore,  4 
Sneed  (Tenn.)  317;  Pigg  v.  Corder,  12 
Leigh  (Va.)  69;  By  ran  v.  LofTtus,  i 
Rob.  (Va.)  12;  39  Am.  Dec.  242;  An- 
thony T'.  Leftwich,  3  Rand.  (Va.) 
238;  Lowry  t\  Buffington,  6  W.  Va. 
249. 

And  mere  proof  of  a  valid  legal  con- 
tract is  not  enough  to  maintain  the 
right  to  a  decree.  Chicago,  etc.,  R.  Co. 
r.  Reno,  X13  111.  J9;  Menashav.  Wis- 
consin Cent.  R.  uo.,  65  Wis.  502. 

The  contract  must  be  such*  a  one  as 
in  all  its  features  appeals  to  the  judicial 
discretion  as  being  fit  to  be  specifically 
enforced.  Bruck  r.  Tucker,  42  Cal.  347. 
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a  matter  of  absolute  right  in  either  party,^  and  a  much  stronger 
case  is  required  to  maintain  the  suit  than  to  defeat  it.*  But  the 
use  of  the  term  "  discretionary "  is  misleading  and  inaccurate, 
for,  in  a  proper  case— that  is,  where  all  the  necessary  elements, 
conditions,  and  incidents  are  present — relief  by  way  of  specific 
performance  should  be  granted  as  a  matter  of  course,  and  not 
merely  as  a  matter  of  favor  within  the  arbitrary  discretion  of  the 
trial  court.^  Inflexible  rules  cannot  be  laid  down  for  the  exer- 
cise of  this  power.*  It  is  so  largely  discretionary  that  seemingly 
similar  facts  cannot  always  claim  the  same  remedies.  The  rela- 
tions of  the  parties  and  the  circumstances  of  the  case  are  potent  fac- 
tors^in  its  application.  It  maybe  stated  broadly,  however,  that 
courts  are  held  to  much  stricter  adherence  to  the  doctrines  gov- 
erning judicial  discretion  in  the  enforcement  of  contracts 
relating  to  chattels  and  to  personal  conduct  than  in  the 
enforcement  of  agreements  Concerning  land.  From  their  ve^ 
nature,  real-estate  contracts  which  it  is  proper  to  enforce  at  all 


Lord  Hardwicke,  in  Joynes  v.  Sta- 
tham,  2  Atk.jSS,  said:  "The  constant 
doctrine  of  this  court  is  that  it  is  in  their 
discretion  whether  in  such  a  bill  they 
would  decree  a  specific  performance  or 
leave  the  plaintiff  to  his  remedy  at 
law." 

In  McCarty  T;.Kyle,4Coldw.  (Tenn.) 
348,  the  court  by  Milligan,  J.,  said : 
**  The  specific  execution  of  a  contract  is 
decreed  at  the  sound  discretion  of  a  court 
of  chancery,  but  it  is  a  jurisdiction  so 
important  and  so  long  and  frequently 
exercised  that^the  principles  by  which 
it  is  governed  are  nearly  as  well  settled 
as  if  regulated  bv  positive  enactment." 
Citing  Cock  v.  fivans,  9  Ycrg  (Tenn.) 
2S7;  Humbard  v.  Humbard,  3  Head 
(Tenn.)  100. 

The  remedy  is  discretionary,  the  ques- 
tion being  not  what  must  the  court  do 
but  what,  under  all  the  circumstances 
of  the  case,  should  it  do  in  the  interest 
of  justice.  Plummer  w  Keepler,  2>  N. 
J.  Eq.  4S1;  Mississippi,  etc.,  R.  Co.  r. 
Cromwell,  91  U.  S.  643;  Fish  f .  Leser, 
69  111.  394. 

1.  5  Lawson's  Rts.  Rem.  &  Pr.,  § 
2600;  Ramshire  r.  Bolton,  L.  R.,  8  Eq. 
294;  Hill  r.  Lane,  L.  R.,  11  Eq.  215; 
Barry  z\  Croskey,  2  J.  &  H.  i;  Nick- 
erson  v.  Nickers'on,  127  U.  S.  668; 
Blackwilder  t».  Loveless,  21  Ala.  371 ; 
Young  7'.  Daniels,  2  Iowa  126;  63  Am. 
Dec.  477  ;  Johnson  x\  Hubbell,  10  N.  J. 
Eq.  332;  66  Ain.  Dec.  773;  Rutland 
Marble  Co.  v.  Ripley,  10  Wall.  (U.  S.) 
339i  Hennessev  v.  Woolworth.  128  U. 
S.  438;  Sherman  v.  Wright,  49  X.  Y. 
227;    Peters   v.  Delaplaine,    49  N.  Y. 


362;  Day  r.  Hunt,  11*2  X.Y.  191;  Hayes 
V.  Nourse,  114  N.  Y.  595;  11  Am.  Sl 
Rep.  700 ;  Vincent  v.  Larson,  1  Idaho 
N.  S.  241  ;  Auter  v.  Miller,  iS  Iowa 
405  ;  Minneapolis,  etc.,  Co.  z\  Cox,  76 
Iowa  306;  McComas  v.  Easly,  21  Gratt 
(Va.)  23;  Hale  r.  Wilkinson.  21  Gratt. 
(Va.)  75;  Hudson  v.  Lay  ton,  5  Harr. 
(Del.)  74;  48  Am.  Dec.  167;  Godwin 
7'.  Collins,  3  Del.  Ch.  1S9:  Knox  v. 
Spratt,  23  Fla.  64;  Love.  r.  Welch.  07 
N.  Car.  200;  Ramsey  r.  G been.  99  N. 
Car.  215;  Datz  v.  Phillips.  137  Pa.  St 
203;  31  Am.  St.  Rep.  864;  Jones  r. 
Nevvhall,  115  Mass.  244;  15  Am.  Rep. 
97;  Western  R.  Corp.  r.  Babcock,  6 
Met.  (Mass.)  346:  Waters  v.  Howard, S 
Gill  (Md.)  262;  Philpot  z\  Elliott  4 
Md.  Ch.  273;  Smoot  v.  Rea,  19  Md. 
398;  Chambers  t'.  Livermore,  15  Mich. 
38 1  ;  Hester  v.  Hooker,  7  Smed.  &  M. 
(Miss.)  768;  Tobey  v,  Bristol  Co., 
3  Story  (U.  S.)  Soo  ;  Pickering 
xf.  Pickering,  38  N.  H.  400;  Eckstein  r. 
Downing,  04  N.  H.  24S;  10  Am.  St. 
Rep.  404;  Rudolph  r.  Covell,  5  Iowa 
126;  Huqibard  v.  Humbard,  3  Head 
(Tenn.)  100;  Barrett  v.  Famey,  82  Va. 
2(x)\  Knott  T'.  Shepardstown  Mfg.  Co., 
30  W.  Va.  790. 

2.  I  Willard's  Eq.  Jur.  263; 
Trigg  T'.  Read,  5  Humph.  (Tenn.) 
529;  42  Am.,  Dec.  447;  Vawter  v.  Ba- 
con, 89  Ind.  565;  Tyson  v.  Watts,  i  Md. 
Ch,  13;  Crane  v,  Gough,  4  Md.  316; 
Casey  t'.  Holmes.  10  Ala.  776. 

S.  Pomeroy's  Eq.  Jur.,  §  1404. 

4.  Shaw  v.  Livermore,  2  Greene 
(Iowa)  343 ;  Young  v,  Daniels,  2  lowi. 
126;  63  Am.  Dec.  477. 
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are  enforced  specifically  as  a  matter  of  course,*  while  other  con- 
tracts are  not.* 

The  discretion  to  refuse  is  not  to  be  exercised  where  the  con- 
tract which  the  plaintiff  seeks  to  enforce  is  evidently  fair  in  all 
its  parts,  free  from  fraud  or  error,  and  founded  on  a  prpper  con- 
sideration. In  such  cases  it  would  be  the  exercise  of  arbitrary 
power  to  refuse  relief.*  Specific  performance  is  akin  to  certain 
other  branches  of  equity  jurisprijdence,  such  as  injunction  and 
rescission.  Under  certain  circumstances  it  differs  but  slightly 
from  injunction  ;  where  the  circumstances  are  alike,  affirmative 
relief  will  take  the  'form  of  a  decree  for  specific  performance,  or 
negative  relief  may  be  afforded  by  injunction.  In  the  one  in- 
stance, the  court  decrees  that  the  offending  party  shall  perform 
an  agreement  which  he  has  broken,  and  in  the  other,  the  court 
forbids  and  prevents  the  breach  which  he  is  about  to  make.* 

It  is  the  exact  reverse  of  rescission,  the  defendant  who  resists 
the  application   for  specific  performance  standing  in   much  the 


1.  Pomerojr's  Eq.  Jur.,  §  221 ;  Fowler 
v.  Marshall,  29  Ran.  665;  St.  Paul 
Division  v.  Brown,  9  Minn.  157; 
Aston  V.  Robinson,  49  Miss.  348. 

Specific  performance  of  a  contract  to 
convey  land  will  not  be  refused  on  the 
ground  of  an  adequate  remedy  at  law, 
as  there  could  be  recovered  at  law  only 
the  excess  of  the  sum  agreed  to  be  paid 
above  the  market  value  when  the  con- 
tract was  to  be  performed,  and  this  is 
an  inadequate  remedy.  Hodges  t*. 
Knowing,  58  Conn.  12. 

2.  Young  V,  Daniels,  2  Iowa  126;  63 
Am.  Dec.  477.  See  infra^  this  title. 
Contracts  Enforceable^  etc. 

Equity  will  not  relieve  where  money 
is  a  sufficient  compensation  for  the 
breach.  Carter  v.  United  Ins.  Co.,  i 
Johns.  Ch.  (N.  Y.)  463;  Taylor  v. 
Reese,  44  Miss.  93;  Bailey  v.  Strong,  8 
Conn.  278;  Pitkin  r.  Pitkin,  7  Conn. 
307;  x8  Am.  Dec.  11 1;  Reesr.  Parish,  i 
McCord  Ch.  (S.  Car.)  561;  Jones  v. 
Boston  Mill  Corp.,  4  Pick.  (Mass.)  511; 
16  Am.  Dec.  350;  Story  v.  Norwich, 
etc.,  R.  Co.,  24  Conn.  94;  Howe  r. 
Nickerson,  14  Allen  (Mass.)  400;  nor 
where  the  contract  is  merely  one  for 
the  payment  of  money.  Pierce  f. 
Plumb,  74  111.  326;  Richmond  v,  Du- 
buque, etc.,  R.  Co.,  7^7^  Iowa  422;  Brad- 
ford, etc..  R.  Co.  V.  New  York,  etc.,  R. 
Co.,  123  N.  Y.  316;  as  to  enforce  a  ven- 
dor's lien.  Hawkins  v.  Thurman,  i 
Idaho  N.  S.  598;  nor  where,  by  reason 
of  the  contract's  not  being  enforceable, 
the  decree  could  only  be  for  the  pay- 
ment of  money.  Summerlin  v.  Fro'n- 
teriza   Silver  Min.,  etc.,  Co.,  41   Fed. 


Rep.  249;  Murdock  v,  Anderson,  4 
Jones  Eq.  (N.  Car.)  77.  But  see  infra^ 
this  title.  Decree  —  Compensation  in 
Lieu  of  Performance. 

Thus,  wh^re  defendant  had  con- 
tracted to  construct  a  secure  building 
foundation  for  plaintiff  and  failed  to  do 
so,  and  the  plaintiff  then  did  the  neces- 
sary work  and  sued  defendant,  praying 
for  a  specific  performance  by  requiring 
defendant  to  reimburse  to  plaintiff  his 
money  expended,  the  court  of  chancery 
very  properly  held  this  to  be  a  mere 
claim  for  damages,  and  refused  to  en- 
tertain jurisdiction.  Church  of  the 
Holy  Communion  v.  Paterson,  etc.,  R. 
Co.,  46  N.  J.  Eq.  372.  See  also  Hicks 
V,  Turck,  72  Mich.  311. 

S.  Cabeen  r.  Gordon,  i  Hill  Eq  (S. 
Car.)  51 ;  Hale  v,  Wilkinson,  21  Gratt. 
(Va.)  80.  See  Abbott  v,  L'Hom- 
medieu,  10  W.  Va.  677. 

4.  See  Injunction,  vol.  10,  p.  779; 
Pomeroy  Eq.  Jur.,  §  1341.  See  Parker 
V.  Garrison,  61  111.  250. 

To  enjoin  from  refusing  performance 
is,  in  effect,  to  decree  specific  perform- 
ance ;  and  this  the  chancellor  cannot  do 
in  vacation.  Lowell  Machine  Shop  r. 
Atlanta  Cotton  Factory   Co.,  60  Ga. 

233. 

Upon  a  bill  for  a  specific  execution 
of  an  agreement  and  an  injunction,  it 
is  clear,  that  if,  upon  the  plaintiff's 
case,  as  made  out  by  his  bill,  he  is  not 
entitled  to  a  specific  execution  of  the 
agreement  set  up  by  him,  he  cannot  be 
entitled  to  an  injunction,  which  is  only 
ancillary  to  the  principal  object  of  the 
suit.      Allen  v.  Burke,  2  Md.  Ch.  534. 


22  C.  of  L.— 58 
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same  attitude  as  that  of  the  plaintiff  who  seeks  a  rescission.* 
But  the  relative  positions  of  the  parties  are  not  precisely  the 
same,  for  the  heavier  burden  in  each  case  is  on  the  plaintiff.* 

ni.  JlTBISDIGTION  AND  POWER  OF  THE  COTJBT. — The  jurisdiction 
of  courts  of  equity  is  not  confined  within  the  narrow  limits  that 
once  bound  it.  The  constant  tendency  has  been  to  broaden  their 
powers.  Especially  is  this  true  in  the  exercise  of  jurisdiction  in 
suits  for  specific  performance.*  The  former  doctrine  was  the 
general  principle  of  equity  that  the  suitor  could  only  invoke  this 
remedy  when  relief  in  damages  was  wholly  Inadequate.  And 
this  is  still  the  rule,*  stated  broadly  and  subject  to  many  excep- 


1.  See  Johnston  v.  Mitchell,  i  A.  K. 
Marsh.  (Ky.)  225;  10  Am.  Dec.  727. 
See  Rbscission,  vol.  21,  p.  24. 

2.  In  Osgood  V,  Franklin,  2  Johns. 
Ch.  (N.Y.)  23;  7  Am.  Dec.  513,  the  court 
by  Kent,  Ch.,  says :  **  There  is  a  very 
important  distinction  between  order- 
ing a  contract  to  be  rescinded  and 
decreeing  a  specific  performance. 
Though  inadequacy  of  price  is  not  a 
ground  for  decreeing  an  agreement  to 
be  delivered  up  or  a  sale  rescinded  un- 
less its  grossness  amount  to  fraud,  yet 
it  may  be  sufficient  for  the  court  to  re- 
fuse to  enforce  performance.  It  is  not 
uncommon  for  the  court  to  refuse  to 
enforce  for  inadequacy  and  at  the  same 
time  to  refuse  to  rescind.'*  See  Clith- 
erall  r.  Ogilvie,  i  Desaus.  Eq.  (S.  Car.) 
257;  Seymour  v,  Delancy,  3  Cow.  (N. 
Y.)  445;  6  Johns.  Ch.  (N.  Y.)  222;  15 
Am.  Dec.  270. 

Chancery  may  refuse  to  decree 
specific  performance  of  a  contract,  al- 
though it  is  such  a  contract  as  it 
would  not  set  aside  if  executed.  Barks- 
dale  V.  Payne,  Riley  Eq.  (S.  Car.)  174. 
See  also  Willard  Eq.  Jur.  264;  Jack- 
son V,  Ashton,  II  Pet.  (U.  S.)  229; 
Cathcart  v,  Robinson,  5  Pet.  (U.  S.) 
264;  Clark  V,  Maurer,  77  Iowa  717. 

S.  Tyson  v.  Watts,  i  Md.  Ch.  13. 

4.  Rutland  Marble  Co.  v,  Ripley,  10 
Wall.  ( U.  S.)  339;  Memphis  v.  Brown, 
20  WaU.  (U.  S.)  289;  Brewster  v, 
Tuthill  Spring  Co.,  34  Fed.  Rep.  769; 
Sainter  v,  Ferguson,  i  M.  &  G.  286. 

Courts  of  equity  will  not  entertain 
jurisdiction  to  compel  the  specific  per- 
formance of  a  contract,  when  the  plain- 
tiff can  obtain  adequate  redress  by  his 
action  at  law  for  damages.  Pennsyl- 
vania Coal  Co.  I'.  Delaware,  etc..  Canal 
Co.,  31  N.  Y.  91 ;  Flint  v.  Brandon,  8 
Ves.  Jr.  163;  Harnett  v.  Yielding,  2  S. 
&  L.  553 ;  Comer  v.  Bankhead,  70  Ala. 
496;  Bailey  t/.  Strong,  8  Conn.  278; 
Corbin  v,  Tracy,  34  Conn.  325  ;  Samp- 


son t'.  Hunt,  I  Root  (Conn.)  521;  Sat- 
terthwait  T'.  Marshall.  4  Del.  Ch-337; 
Doggett  V.  Hart,  5  Fla.  215;  58  Am. 
Dec.  464;  Thompson  v,  Manley.  16  Ga. 
440;  Orr  V,  Brown,  5  Ga.400;  Smith  r. 
Carney,  i  Litt.  ( Ky.)  295 ;  Chamber- 
lain V,  Blue,  6  Blackf.  (Ind.)  491; 
Mather  v,  Simonton,  73  Ind.  595; 
Richmond  v.  Dubuque,  etc.,  R.  Co..  33 
Iowa  422 ;  Bonebright  v.  Pease,  3 Mich. 
318 ;  Adair  v.  Winchester,  7  Gill  k  J. 
(Md.)  114;  Noyes  v.  Marsh,  123  Mass* 
a86;McClane  z-.  White,  5  Minn.  1 78; 
Peeler  v.  Levy,  26  N.  J.  Eq.  330;  Car- 
ter t\  United  Ins.  Co.,  i  Johns.  Ch. 
(N.  Y.)  463;  Cutting  V.  Dana,  25  N.  J. 
Eq.  265 ;  Johnson  t».  Brooks,  93  N.  Y. 
337;  Dech's  Appeal,  57  Pa.  St.  467; 
Nestel  V,  Knickerlwcker  L.  Ins,  Co,,  13 
Phila.  (Pa.)  477;  Smaltz's  Appeal.  99 
Pa.  St.  310;  Barnes  v,  Barnes,  65  N. 
Car.  261 ;  Mechanics',  etc..  Bank  v. 
Debolt,  I  Ohio  St.  591 ;  Rees  r.  Parish, 

1  McCord  Eq.  (S.Car.)  56;  Moseley  r. 
Boush,  4  Rand.  ( Va.)  392. 

Compare  Cutthig  r.  Dana,  25  N.  J. 
Eq.  265. 

As  a  general  rule  equity  will  not  in- 
terfere to  compel  specific  performance 
of  a  contract,  except  where  the  legal 
remedy  is  inadequate,  and  something 
remains  to  be  done  besides  the  mrre 
payment  of  money.    Phyfe  z\  Wardcll, 

2  Edw.Ch.  (N.  Y.)  47.  See  Summer- 
lin  t'.  Fronteriza  Silver  Min.,  etc.,  Co^ 

.41  Fed.  Rep.  249. 

A  contract  in  the  form  of  a  bond 
which  binds  the  defendant  in  a  penal 
sum  for  the  performance  of  certain 
work,  and  binds, the  plaintiff  to  pay  for 
such  ,work  when  completed,  does  not 
entitle  plaintiff  to  a  decree  for  specific 
performance,  as  a  breach  of  the  con- 
tract may  be  compensated  in  damages. 
McCarterv.  Armstrong  (S.Car.  1890.', 
10  S.  E.  Rep.  953. 

Where  a  complaining  party  will 
not  be  deprived  of  any  legal  right  by 
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tions.  But  of  recent  years,  with  the  expansion  of  the  equity 
powers,  the  practice  has  become  prevalent  to  allow  the  suitor  his 
choice  of  remedies,*  where  the  nature  of  the  case  is  such  as  to 
permit  the  chancellor  to  intervene  at  all.*     He  may  not  seek 


withholding  specific  redress  in  chan- 
cery, relief  should  not  be  granted,  un- 
less he  can  show  clearly  thiat  he  is  en- 
titled to  it.  Parish  v,  Oldham,  3  J.  J. 
Marsh.  (Ky.)  544. 

An  action  in  damages  is  not  an  ade- 
quate remedy,  if  the  defendant  be  ac- 
tually insolvent.  Clark  v,  Flint,  22 
Pick.  (Mass  )  231;  33  Am.  Dec.  733. 

1.  Crary  v.  Smith,  2  N.  Y.  60; 
Pincke  r.  Curteis,  a  Bro.  C.  C.  329; 
Smyth  r.  Sturges,  108  N.  Y.  495;  Tag- 

fart  V,  Tevanny,  i  Ind.  App.  339; 
nodgrass  v,  Snodgrass,  32  Ind.  406; 
Hill  f.  Hobart,  16  Me.  164;  Godfrey  v. 
Dwinell,  40  Me.  94;  Bryson  v.  Peak,  8 
Ired.  Eqv  (N.  Car.)  310. 

2.  It  has  been  held  that  the  vendor 
of  land  has  the  right  to  come  into  a 
court  of  equity  to  compel  the  specific 
perforjnance  of  a  contract  of  sale 
against  the  vendee,  although  he  may 
have  another  and  adequate  remedy  at 
law  for  the  purchase  money,  and  the 
vendee  has  the  same  liberty.  Crary 
-v.  Smith,  2  N.  Y.  60;  Brown  v.  Haft, 
6  Paige '(N.  Y.)  235;  28  Am.  Pec. 
425;  Phyfe  V,  Warden,  5  Paige  (N. 
Y.)  283;  28  Am.  Dec.  430;  Schroeppel 
V.  Hopper,  40  Barb.  (N.  Y.)  425; 
Cathcart  v.  Robinson,  5  Pet.  ( U.  S.) 
269;  Rindge  v.  Baker,  57  N.  Y. 2x9;  15 
Am.  Rep.  475;  Stone  v.  Lord,  80  N. 
Y.  60;  Baumann  v.  Pinckney,  1 18  N. 
Y.  604;  Andrews  r.  Sullivan,  7  111. 
327;  43  Am.  Dec.  53;  Heather  wick  v. 
Heatherwick,  32  111.  73 ;  Springs .  v. 
Sanders.  Phill.  Eq.  (N.  Car.)  67;  Fin- 
ley  V.  Aiken,  i  Grant  Cas.  (Pa.)  83; 
Larison  v.  Burt,  4  W.  &  S.  (Pa.)  27. 
See  infra^  this  title.  Contracts  Relat- 
injF  to  Land, 

In  Andrews  v.  Sullivan,  7  111.  327; 
43  Am.  Dec.  53,  the  court  by  Scates, 
J.,  states  the  general  rule  that  equity 
"ivill  not  interfere  where  the  party  has 
his  remedy  at  law,  and  adds:  "It  is 
also  true  that  an  action  at  law  may  be 
maintained  upon  this  note  (a  purchase- 
money  note)  if  plaintiff  has  performed 
his  part  of  the  agreement.  But  it  is 
equally  true  that  one  particular  branch 
of  the  jurisdiction  of  courts  of  equity 
is  the  enforcement  of  a  specific  execu- 
tion of  contracts.  While  the  rule, 
therefore,  is  general,  it  is  not  uni- 
versal," and  quotes  from   Sugden  on 
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Vendors -216:  '*If  either  the  vendor  or 
the  vendee  refuse  to  perform  the  con- 
tract, the  other  may  bring  an  action 
for  breach  of  contract,  or  file  a  bill  for 
a  specific  performance,  although  it 
appears  to  have  been  formerly  thought 
that  as  a  vendor  only  wants  the  pur- 
chase money,  his  remedy  was  at  law." 

The  distinction  is  made  by  the  New 
York  court  in  Rindge  v.  Baker,  57  N. . 
Y.219;  15  Am.  Rep.  475,  by  Dwight, 
Com.,  thus  :  "If  the  action  be  brought 
for  damages  for  breach  of  contract,  it 
is  a  case  at  law.  If  it  be  brought  for 
money  by  way  of  performance  of  the 
contract,  it  is  a  case  in  equity.  Thus, 
where  a  vendor,  in  a  contract  for  sale 
of  land,  sues  for  the  price,  his  action 
is  equitable.  The  mutuality  of  the 
contract  gives  each  of  the  parties  the 
same  remedy,  and  yet  the  recovery  by 
the  vendor  is  simply  in  money. 

"  If  this  theory  did  not  prevail  in  re- 
spect to  contracts  partly  performed, 
the  vendor  would  be  utterly  without 
remedy,  since  it  is  well  settled  that 
there  is  no  action  at  law  on  a  parol 
contract  in  part  performed."  And  see 
Memphis,  etc.,  R.  Co.  v.  Scruggs,  50 
Miss.  284. 

Where,  on  a  bill  by  a  vendor,  it  ap- 
peared that  by  the  contract  the  vendee 
had  the  right  to  relieve  himself  from 
the  purchase  by  paying  a  stipulated 
sum,  it  was  held  that  the  right  to  come 
into  equity  for  specific  performance 
being  clear,  the  court,  in  refusing  that 
decree,  might,  under  the  rule  that  if 
jurisdiction  in  equity  once  attaches, 
the  court  may  go  on  to  do  complete 
justice,  decree  the  payment  by  the 
vendee  of  the  stipulated  sum  to  the 
vendor,  although  the  vendor  might 
have  recovered  the  same  at  law. 
Cathcart  v.  Robinson,  5  Pet.  (U.  S.) 
264.  Compare  Stevenson  v,  Buxton,  8 
Abb.  Pr.  (N.  Y.)  414. 

Of  course,  where  the  complainant 
would  have  a  remedy  more  adequate 
and  full  at  law  than  a  decree  for  spe- 
cific performance  could  give  him, 
equity  will  not  interfere.  Rutland 
Marble   Co.  v,   Ripley,  10   Wall.  (U. 

s.)  339. 

Chancery  will  not  enforce  specific 
performance  of  a  contract  to  convey 
land  of  small  value  where  there  are  no 
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both  damages  and  performance,  but  will  be  required  to  elect  his 
remedy;  and  the  refusal  to  grant  this  relief  in  equity  will  not  pre- 
clude a  recovery  at  law.* 

On  the  other  hand,  it  has  been  held  that  one  who  possesses  the 
right  of  enforcement  in  equity  may  lose  that  right  by  first  prose- 
cuting his  claim  to  judgment  at  law,*  although  such  is  not  the 


equitable  grounds,  and  an  adequate 
remedy  at  law  may  be  had  for<nuch 
less  cost.  Blake  v,  Flatley,  44  N.  J. 
Eq.  228. 

Where  decreeing  the  specific  per- 
formance of  a  contract  will  impose 
upon  one  of  the  parties  a  large  burden 
of  expense,  without  any  practical  ben- 
efit to  the  other,  the  court  will  refuse 
to  grant  a  decree,  and  leave  the  plain- 
tiff to  his  action  at  law.  Chicago,  etc., 
R.  Co.  V.  Schoeneman,  90  111.  258; 
Royle  V.  Wynne,  C.  &  P.  253 ;  Hey- 
wood  V,  Covington,  4  Leigh  (Va.) 
373;  Long  V.  Colston,  i  Hen.  &  M. 
(Va.)iii;  Herrington  v,  Hubbard,  2 
111.  569;  33  Am.  Dec.  426;  Harsha  r. 
Reid,  45  N.  Y.  415. 

1.  I  Story  Eq.  jur.  769;  Vawter  v. 
Bacon,  89  Ind.  565 ;  Beck  v.  Allison, 
56  N.  Y.  336;  15  Am.  Rep.  430;  Ba^- 
lou  V.  Billings,  136  Mass.  307. 

2.  Marston  i<  Humphrey,  24  Me. 
513;  Buckmaster  r.  Grundy,  8  111.  626; 
Sainter  v.  Ferguson,  i  M.  &  G.  286; 
Moore  r.  Fitz  Randolph,  6  Leigh 
(Va.)  175;  29  Am.  Dec.  208;  Long  r. 
Colston,  I  Hen.  &  M.  ( Va.)  in  ;  Funk 
V.  M'Keoun,  4  J.  J.  Marsh.  (Ky.)   162. 

A  recovery  of  damages  in  an  action 
for  the  breach  of  a  covehant  by  the 
grantee  of  land  for  the  purpose  of  a 
public  square,  to  grade,  inclose,  and 
improve  the  premises,  is  a  bar  to  a 
bill  for  the  specific  performance  of 
such  covenant.  But  a  recovery  for  the 
breach  of  a  covenant  to  forever  keep 
the  premises  open  as  a  public  square, 
is  not  a  bar  to  a  subsequent  bill  for 
specific  performance  of  the  covenant, 
it  being  a  continuing  covenant.  Stuy- 
vesant  v.  Mayor,  etc.,  of  N.  Y.,  11 
Paige  (N.  Y.)  414. 

In  Moore  v.  Fitz  Randolph,  6 
Leigh  (Va.)  175;  29  Am.  Dec.  2oi8,  the 
court,  by  Carr,  J.,  said  :  "The  ground 
on  which  equity  first  assumed  the 
power  of  giving  specific  performance 
of  contracts,  was  to  aid  the  defective 
remedy  of  the  common  law.  A  man 
bought  a  tract  of  land ;  it  pleased  his 
taste,  and  he  wanted  it  for  a  residence. 
After  he  had  paid  his  money,  the 
vendor  changed   his   mind,  refused  a 


91G 


title,  and  the  vendee  could  only  sue  at 
law  for  the  money  he  had  paid. 
Equity  said :  This  is  not  justice,  if  the 
vendee  wants  the  land,  he  shall  have 
it  in  specie.  Having  gone  thus  far  the 
courts,  on  the  ground  of  reciprocity, 
went  a  6tep  further,  and  said  that  the 
vendor  also  should  have  their  aid  if 
the  vendee  refused  to  execute  the  con- 
tract. But  they  did  not  say,  and  could 
not  say,  that  the  vendor  might  break 
his  covenant,  suffer  a  suit  on  it  at  law. 
take  his  chance  of  defense  there,  and 
when  judgment  was  recovered  against 
him,  begin  a  new  race  in  equity  for  a 
specific  execution." 

It  seems  to  be  regarded  as  ao  in- 
superable barrier  to  a  decree  for  spe- 
cific performance  that  the  plaintiff, 
before  the  filing  of  his  bill  had  failed 
in  an  attempt  to  enforce  the  agree- 
ment at  law.  Story  Eq.  Jur,  §737: 
Svvinfen  i'.  Swinfen,  2  De  G.  &  J.  3S1. 

Vendors  of  land  sued  the  purchaser 
for  their  damages  bv  reason  of  his 
failure  to  perform.  Cpon  trial  before 
a  judge,  a  jury  being  waived,  they 
failed  to  prove  any  damages.  HeUK 
that  the  court  could  not  grant  a  judg- 
ment for  specific  performance,  al- 
though the  evidence  warranted  such  a 
suit.  Towle  I'.  Tones,  19  Abb.  Pr.  ( N. 
Y.)  449;  Cowenhoven  v,  Brooklvn,  38 
Barb.  (N.  Y.)9. 

The  commencement  of  a  suit  at  law. 
for  breach  of  a  contract,  is  not  of  it- 
self a  bar  to  a  suit  in  the  court  of 
chancery,  by  the  other  party,  for  a 
specific  performance.  Brush' r.Van- 
denbergh,  i  Edw.  Ch.  (N.  Y.)  21. 

In  Long  T'.  Colston,  i  Hen.  &  M. 
(Va.)  no.  Long,  considering  that 
Colston  had  broken  his  covenant,  sued 
on  it  at  law.  Instead  of  defending 
himself  there,  Colston  filed  a  bill, 
offering  a  specific  execution,  and  pray- 
ing that  the  whole  matter  might  be 
transferred  into  equity.  On  the  broad 
ground  that  in  cases  proper  for  spe- 
cific execution,  though  the  party  tsr- 
grieved  may  have  elected  to  proceed 
at  law  for  damages,  yet  as  he  might 
have  resorted  to  equity  for  a  specific 
performance,  and   as  fn   equity  rem- 
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universal  rule.*  The  fact  that  one  party  to  a  contract  might 
have  recovered  damagos  at  law  of  the  other  for  his  non-perform- 
ance is  no  reason  why  the  former  should  not  have  a  decree  for 
a  specific  performance.*  The  aim  of  the  courts  is  to  grant  equita- 
ble relief  whenever  such  a  decree  would  best  accomplish  the  ends 
of  justice.*  The  jurisdiction  may  he  said  to  reach  all  contracts 
the  specific  performance  of  which  would  be  indispensable  to  jus- 
tice, all  contracts  for  the  breach  of  which  there  could  be  no  proper 
measure  of  damages,  all  cases,  indeed,  where  the  judgment  of 
a  court  of  law  could  not  put  the  plaintiff  in  as  beneficial  and  satis- 
factory a  situation  as  enforcement  might,  or  as  he  would  have 
been  in,  had  the  contract  been  originally  fulfilled.  And  where 
equity  once  obtains  jurisdiction  it  proceeds  to  adjust  all  questions 
material  to  complete  justice  between  the  parties.*  The  decree 
of  chancery  in  such  cases  operates  in  rem  as  well  as  in  personam, 
although  its  primary  aim  is  rather  to  reach  the  person  and  con- 
trol the  conscience  of  the  defendant  than  to  affect  his  property.* 


edies  ought  to  be  reciprocal,  the  ag- 
grieving party  might  compel  him  to 
abandon  his  common -law  remedy,  and 
hold  him  to  a  remedy  for  specific  per- 
formance. 

The  remedy  of  specific  performance 
is  based  upon  the  existence  of  a  con- 
tract between  the  parties  to  the  suit  oj 
between  those  through  whom  they 
-claim;  and  when  it  was  settled  by  a 
prior  action  at  law  that  no  such  con- 
tract or  promise  was  ever  made,  and 
that  the  acts  done  and  claimed  as  in 
performance  were  under  a  mere  parol 
license,  no  specific  performance  can 
be  decreed.  St.  Louis  Nat.  Stock 
Yards  f.  Wiggins  Ferry  Co.,  112  111. 
384 ;  54  Am.  Rep.  243. 

1.  In  Connihan  v.  Thompson,  11 1 
Mass.  270,  the  court,  by  Wells,  J.,  said: 
**The  remedy  in  equity  by  compelling 
specific  performance  and  that  at  law  in 
damages  for  the  breach  are  both  in 
affirmance  of  the  contract.  They  are 
alternative  remedies,  but  not  inconsist- 
ent; and  remedy  in  both  forms  might 
be  sought  in  one  and  the  same  action. 
If  the  plaintiff  institutes  separate  ac- 
tions, he  cannot  carry  both  to  judg- 
ment and  satisfaction.  He  maj'  be 
compelled,  by  order  of  the  court,  at  any 
stage  of  the  proceedings,  to  elect  which 
he  will  further  prosecute.  But  the 
mere  commencement  or  pendency  of 
one  will  not  bar  the  other,  or  defeat 
the  action."  Citing  Livingston  v. 
Kane,  3  Johns.  Ch.  (N.  Y.)  224;  Rog- 
ers x>,  Vosburgh,  4  Johns.  Ch.  (N.  Y.) 
84. 

Where  a  purchaser  had  the  uninter- 
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rupted  possession,  but  through  his  ow*n 
fault  prevented  the  title  from  being  con- 
veyed, it  was  held  that  he  should  be 
compelled  to  execute  the  contract, 
although  he  had  commenced  an  action 
before  the  bill  was  filed,  and  obtained 
judgment  for  breach  of  covenant. 
Hughes  T'.  iMcKinsfv,  5  T.  B.  Mon. 
(Ky.)  38. 

2.  Washburn  v.  Dewey,  17  Vt.  92. 

S.  Shimer  v.  Morris'  Canal,  etc., 
Co.,  27  N.  J.  Eq.  364;  Carpenter 
V.  Atherton,  28  How.  Pr.  (N.  Y.) 
307;  Duff  V,  Fisher,  15  Cal.  381; 
McGarvey  v.  Hall,  23  Cal.  140;  Sul- 
livan v.  Tuck,  I  Md.  Ch.  59;  Wa- 
ters V,  Howard,  i  Md.  Ch.  112;  Barr 
V.  Lapsley,  i  Wheat.  (U.  S.)  153; 
Very  v.  Lew,  13  How.  (U.  S.)  345; 
Willard  v,  Tayloe,  8  Wall.  (U.  S.)  557; 
Kirksey  v.  Fike,  27  Ala.  383 ;  62  Am. 
Dec.  768;  Bogan  v.  Daughdrill,  51  Ala. 
312;  Mcknight  V,  Robbins,  5  N.J.  Eq. 
229;  Shimer  v.  Morris  Canal,  etc.,  Co., 
27  N.  J.  Eq.  364;  Ashe  v.  Johnson,  2 
Jones  Eq.  (N.  Car.)  149;  Barnes  v. 
Barnes,  65  N.  Car.  261;  Furman  v, 
Clark,  II  N.  J.  Eq.  306;  Steward  t;. 
Winters,  4  Sandf.  Ch.  (N.  Y.)  587; 
Hall  V,  Hiles,  2  Bush  (Ky.)  532; 
McMullen  v.  Vanzant,  73  'ill.  190; 
Watson  r.  Smith,  7  Oregon  448;  Somer- 
by  i;.  Buntin,  118  Mass.  279;  19  Am. 
Rep.  459;  May  v.  LeClaire,  11  Wall. 
(U.  S.)  217;  Stuyvesant  v,  Maj-or,  etc., 
of  N.  Y.,  II  Paige  (N.  Y.)  414. 

4.  See  infra,  this  title.  Doctrines, 

5.  Pomeroy*s  Eq.  Jur.,  §  135;  i  Ves. 
45^;  Massie  v.  Watts,  6  Cranch  (U.  S.) 
158;  Worthington  v,  Lee,  61  Md.  530; 
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The  decree  may  regulate  the  conduct  and  enforce  the  contracts 
of  aliens  and  non-residents  temporarily  within  the  territorial 
jurisdiction  and  served  with  notice  there,^  and  direct  the  man- 
agement and  the  conveyance  of  real  estate  abroad,*  the  jurisdic-. 
tion  being  complete  if  the  defendant  be  personally  before  the 


Dayis  v,  Parker,  14  Allen  (Mass.)  94.; 
Burrall  v.  Eames,  5  Wis.  260. 

1.  Dooley  v.  Watson,  i  Gray  (Mass.) 
414;  Cleveland  v.  Burrill,  25  Barb.  (N. 
Y.)  532;  MacGregor  v,  MacGregor,  9 
Iowa  65;  Penn  v,  Hayward,  14  Ohio 
St.  302;  Pingrec  v.  Coffin,  12  Gray 
(Mass.)  288. 

But  see  Porter  v,  Worthington,  14 
Ala.  584;  Carter  r.  Jordan,  15  Ga.  76; 
Smith  V,  Iverson,  22  Ga.  190;  Akin  v. 
Lloyd,  28  111.  331;  Birchard  v.  Cheever, 
40  Vt.  94. 

2.  Archer  v,  Preston,  i  Eq.  Cas.  Abr. 
133  ch.3;  Foster  v.  Vassall,3  Atk.  589; 
Pike  V.  Hoare,  2  Eden  185;  Jackson  v, 
Petrie,  10  Ves.  164;  Lord  Portarline- 
ton  V,  Soulby,  3  Mylne  &  K.  108; 
White  V.  Hall,  12  Ves.  323;  Farley  v, 
Shippen,  Wythe  (Va.)  135;  Toller  r. 
Carteret,  3  Vern.  494;  Hughes  v.  Hall, 
5  Munf.  (Va.)  431;  Cranstown  r'.  John- 
ston, 3  Ves.  170;  5  Ves.  277;  Kildare  v. 
Eustace,  i  Vern.  419;  Guerrant  v. 
Fowler,  i  Hen.  &  M.  ( Va.)  5;  Bailey  v, 
Ryder,  10  N.  Y.  363;  Ward  v.  Arre- 
dondo,  Hopk.  (N.  Y .)  213 ;  14  Am.  Dec. 
543;  Sutphen  v.  Fowler,  9  Paige  (N. 
Y.)  280;  Mead  v.  Merritt,  2  Paige  (N. 
Y.)  402;  Newton  v,  Bronson,  13  N.  Y. 
587;  67  Am.  Dec.  89;  Gardner  v,  Og- 
den,  22  N.  Y.  327;  78  Am.  Dec.  192; 
Shattuck  v.  Cassidy,  3  Edw.  Ch.  (N. 
Y.)  152;  DeKlyn  v.  Watkins,  3  Sandf. 
Ch.  (N.  Y,)  185;  Stansbury  v.  Fringer, 
II  Gill  &  t.  (Md.)  149;  Davis 
V,  Parker,  14  Allen  (Mass.)  94;  Pin- 
gree  v.  Coffin,  12  Gray  (Mass.)  304; 
Brown  v.  Desmond,  100  Mass.  267; 
Olney  v,  Eaton,  66  Mo.  563;  Keyset  v. 
Rice,  47  Md.  203;  28  Am.  Rep.  448; 
Penn  v.  Hayward,  14  Ohio  St.  303; 
Burnley  v,  Stevenson,  24  Ohio  St.  474; 

15  Am.  Rep.  625;  Snook  v.  Smetzer, 
25  Ohio  St.  ^16;  Watkins  v.  Holman, 

16  Pet.  (U.  S.)  25;  McDowell  v.  Read, 
3  La.  Ann.  391;  Caldwell  v.  Carring- 
ton,  9  Pet.  (U.  S.)  86;  Watts  v.  Wad- 
dle, 6  Pet.  (U.  S.)  400.  Contra,  see 
Rourke  v,  McLaughlin,  38  Cal.  196; 
Cloud  V.  Greasley,  125  111.  313;  White 
V.  White,  7  Gill  &  J.  (Md.)  208;  Wood 
V,  Warner,  15  N.  J.  Eq.  81 ;  Davis  v. 
Headley,  22  N.  J.  Eq.  120;  Potter  v, 
Hollister,  45  N.  J.  Eq.  508;   Topp   v. 


White,  12  Heisk.  (Tenn.)  165;    Hughes 
V,  Hall,  5  Munf.  (Va.)  431. 

A  will  directed  a  devisee  to  convey 
certain  land  in  another  State  to  M. 
On  a  suit  to  compel  the  conveyance  it 
was  held  that  the  devisee  could  base  no 
defense  on.  the  argument  that  as  M 
could  not  have  maintained  an  action  in 
such  State  to  recover  the  land,  the  will 
not  being  recorded  there,  his  heirs 
could  not  maintain  an  action  to  compel 
a  convevance.  McC^erry  z\  Gillelaxid 
(Ky.  i^),  12  S.  W.  Rep.  1037. 

If  a  defendant  is  personally  within 
the  jurisdiction  of  the  court,  the  court 
has  jurisdiction  as  to  his  property  situ- 
ated beyond  the  reach  of  the  process  of 
the  court;  and  he  may  be  compelled 
either  to  bring  the  property  in  dispute 
within  the  jurisdiction  of  the  courts  or 
to  execute  such  a  transfer  of  convej- 
ance  thereof  as  will  vest  the  legal  title, 
as  well  as  the  possession  of  the  prop- 
erty, according  to  the  lex  loci  ret  sits. 
Mitchell  V.  Bunch,  2  Paige  (N.  Y.) 
615;  22  Am.  Dec.  674. 

Thus  in  Penn  v,  Baltimore,  i  Ves 
Sr.  444,  Lord  Hardwicke  decreed  the 
specific  performance  of  a  contract  rela- 
tive to  the  boundary  between  the  colo- 
nies of  Pennsylvania  and  Maryland. 
And  in  Archer  v,  Preston  {cited  in  i 
Vern.  135)1  '^^  court  decreed  the  spe- 
cific performance  of  a  contract  concern- 
ing land  in  Ireland.  See  Arelasse  r. 
Muschamp,  i  Vern.  237;  Massk  v. 
Watts,  6  Cranch  (U.  S.)  159.  And  in 
Derby  t\  Athol,  i  Ves.  202,  the  court 
maintained  its  right  to  consider  the 
title  to  the  Isle  of  Man,  where  equitable 
interests  were  involved. 

A  court  of  equity  may  compel  the 
specific  performance  of  a  contract  ta 
purchase  land,  though  such  contract 
was  both  made  and  to  be  performed, 
and  the  land  lies  within  a  foreign  ju- 
risdiction; provided  the  defendant  has 
been  duly  served  with  process,  and  sub- 
jected to  the  jurisdiction  of  the  court. 
Cleveland  v.  Burrill,  25  Barb.  (N.  Y.) 

532. 

But  where  part  only  of  the  persons 
from  whom  such  conveyance  is  required 
are  residents  of  the  State,  and  the  court 
has  not  acquired  jurisdiction  over  the 
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court,  no  matter  where  the  property  in  suit  be  situated.^  While  this 
is  true,  the  courts  have  no  power  to  pass  the  title  to  land  situated 
abroad.  They  may  compass  practically  the  same  end  by  binding 
the  conscience  of  its  owner  and  compelling  him  to  carry  out  his 
agreements  concerning  it ;  but  there  is  no  authority  to  directly 
affect  the  land  itself  or  the  title  of  it,  and  the  deed  of  a  master 
appointed  to  convey  for  the  contractor  will  have  no  efficacy.* 
It  is  not  always  essential  to  the  jurisdiction  that  the  defendant 

persons  of  the  non-residents,  so  that 
complete  relief  cannot  be  had  in 
that  suit,  the  cause  will  be  dismissed; 
especially  where  no  real  necessity  ex- 
ists for  trenching  upon  the  rule  dis- 
countenancing multiplicity  of  suits. 
Penn  f.  Hay  ward,  14  Ohio  St.  302. 

Ward  V.  Arredondo,  Hopk.  (N.  Y.) 
2x3;  14  Am.  Dec.  543,  was  a  suit  in  the 
New  York  courts  by  a  resident  of  the 
West  Indies  against  other  residents  of 
those  islands  to  enforce  a  contract 
made  in  Cuba  for  the  conveyance  of 
Alabama  lands.  The  court,  on  appeal, 
sustained  the  jurisdiction,  and,  by 
Sandford,  Ch.,  said:  "This  is  in  effect 
a  bill  to  enforce  a  specific  performance 
of  the  contract  by  laying  hold  of  the 
deed  which  is  within  the  jurisdiction  of 
the  court.  If  the  land  and  all  parties 
were  within  the  jurisdiction  it  would  be 
the  ordinary  case.  The  peculiarity  is, 
that  the  land  and  the  only  party  de- 
fendant who  has  an  interest,  is  out  of 
the  jurisdiction.  An  objection  has  been 
made  that  there  may  be  different  suits 
under  different  jurisdictions,  and  thence 
that  there  may  be  conflicting  decisions. 
It  is  very  true  that  none  but  the  Ala- 
bama courts  can  determine  the  title  to 
the  land  in  the  last  resort. 
The  elementary  principle  seems  to  be 
that  the  jurisdiction  may  be  upheld 
wherever  the  parties  or  the  subjects 
are  within  the  jurisdiction,  that  an  ef- 
fectual decree  can  be  made  and  en- 
forced so  as  to  do  justice  between  the 
parties.    .  The  dispute,  then,  is 

about  a  personal  contract  which  is 
transitory  and  may  be  enforced  in  any 
country.  To  enforce  it  here  encroaches 
not  upon  any  jurisdiction  of  Spain  or 
Alabama.  The  deed  is  subject  to  our 
jurisdiction;  that  deed  is  such  a  portion 
of  the  subject  in  question,  that  by  acting 
upon  it,  the  court  may  decide  the  con- 
troversy, and  do  complete  justice  be- 
tween the  parties."  See  Myres  v.  De 
Mier,  4  Daly  (N.  Y.)  343. 

The  courts  will  enforce  a  contract  to 
execute  a  mortgage  upon  land  situated 
abroad.     Hicks  v,  Turck,  86  Mich.  214. 


In  Kansas,  etc.,  R.  Const.  Co.  t>.  To- 
peka  R.  Co..  135  Mass.  34;  16  Am.  & 
Eng.  R.  Cas.  495;  46  Am.  Rep.  439, 
suit  was  brought  in  a  Massachusetts 
court  by  a  Kansas  construction  com- 
pany against  a  Kansas  railroad  corpo- 
ration and  a  citizen  of  Massachusetts 
to  enforce  specific  performance  of  a 
covenant  contained  in  a  contract  for 
the  deliverj'  of  bonds  and  certificates  of 
stock  in  payment  of  work  to  be  per- 
formed in  Kansas  by  the  plaintiff  and 
to  enjoin  the  Massachusetts  defendant 
from  disposing  of  shares  of  stock  and 
railroad  bonds  alleged  to  have  been  de- 
livered to  him  in  violation  of  the  rights 
of  plaintiff.  The  defendant  railroad 
companj"  had  an  office  in  Massachu- 
setts for  the  transfer  of  shares  of  its 
capital  stock  and  appeared  to  the 
suit  by  its  attorney.  Upon  the  ground 
that  the  delivery  of  the  certificates  was 
but  a  small  part  of  the  contract  and 
that  the  performance  of  the  work  con- 
templated not  having  been  executed  it 
was  of  such  a  nature  that  a  Massachu- 
setts court  at  least  would  be  powerless 
to  compel  its  execution,  specific  per- 
formance of  the  contract  against  the 
defendants  was  refused. 

1.  Gardner  v,  Ogden,  22  N.  Y.  327 ; 
78  Am.  Dec.  192;  Stephenson  v,  Da- 
vis, 56  Me.  75 ;  Worthington  v.  Lee, 
61  Md.  53b ;  Davis  v.  Headley,  22  N. 
T.  Eq.  120;  Shattuck  v.  Cassidy,  3 
Edw.  Ch.  (N.  Y.)  152;  Sutphen  v. 
Fowler,  9  Paige  (N.  Y.)  280;  Penn 
V.  Hay  ward,  14  Ohio  St.  302 ; 
Falls  Mfg.  Co.  V,  Worster,  23 
462 ;  March  v.  Eastern  R.  Co., 
H.  548;  77  Am.  Dec.  744;  Orr 
win,  2  Law  Repos.  (N.  Car.)  465. 

Thus  the  court  of  Illinois^  where  the 
parties  reside,  may  decree  specific 
performance  of  a  contract  requiring 
defendant  to  convey  to  plaintiff  land 
in  Arkansas,  in  consideration  that 
plaintiff  build  a  house  on  defendant's 
lot  in  Illinois.     Cloud  v.  Greasley,  125 

in.  313. 

2.  In  Burnley  v.  Stevenson,  24  Ohio 
St.  474 ;  15  Am.  Rep.  625,  the  court  by 
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be  personally  before  the  court,  for  in  many  instances  the  presence 
within  the  jurisdiction  of  the  property  involved  gives  the  court  the 
opportunity  to  enforce  its  decree,  and  enables  it  to  control  pK)sses- 
sion  and  title  to  chattels,  even  where  the  party  sought  to  be  bound 
is  not  subject  to  judicial  process.  Nor  is  the  locus  of  the  chattel  or 
of  the  contract  material,  if  jurisdiction  of  the  person  can  be  ac- 
quired.*  The  transfer  of  corporate  stock  may  be  decreed*  whether 
the  corporation  be  domestic  or  foreign,  and  the  contracts  of  ccrpor- 
ations  may  be  enforced,  the  courts  exercising  the  same  jurisdiction 
over  acts  and  contracts  of  private  and  municipal  corporations  that 
they  do  over  the  acts  of  individuals.*  The  courts  may  compel  the 

the  land ;  also,  that  there  was  no  sach 
service  as  to  give  the  court  jurisdic- 
tion of  the  defendant's  person.  Dan- 
iels V.  Stevens,  19  Ohio  222. 

Mortgaged  land  in  Massachusetts 
was  there  sold  on  foreclosure.  Hild^ 
that  a  court  of  equity  in  Vermont 
could  compel  the  purchaser  of  the 
equitj  of  redemption  to  paj  the  defi- 
ciency, his  deed  subjecting  htm  to  the 
obligation  to  do  so.  Davis  v,  Hulett, 
58  Vt.  90. 

1.  March  v.  Eastern  R.  Co^  40  N. 
H.  548;  77  Am.  Dec.  732. 

But  in  Kansas,  etc.,  R.  Const  Co.  v, 
Topeka,  etc.,  R.  Co.,  135  Mass.  34;  16 
Am.  &  Eng.  R.  Cas.  495 ;  46  Am.  Repu 
439,  the  court  refused  to  entertain  a 
bill  by  one  foreign  corporation  against 
another  and  a  citizen,  where  the 
transactions  done,  or  to  be  done  were 
beyond  the  State  and  of  such  character 
that  the  court  could  not  control 
them. 

2.  See  infra^  this  title.  Contracts 
Which  Concern  Personal  Property, 

3.  Hooper  v.  Savannah,  etc,  R.  Cou, 
69  Ala.  529;  14  Am.  &  Eng.  R.  Cas. 
256;  Jones  V,  Boston  Mill  Corp..  4 
Pick.  (Mass.)  507;  16  Am.  Dec.  358; 
Desper  v.  Continental  Water  Meter 
Co.,  137  Mass.  2^3;  CushnuiD  r. 
Thayer  Mfg.  Jewelry  Co.,  76  N.  Y. 
373;' 32  Am.  Rep.  315. 

In  Massachusetts^  a  bill  will  not  lie 
against  a  foreign  corporation. unless 
such  corporation  be  properly  before 
the  court  by  voluntary  appearance  or 
by  attachment.  Desper  v.  Conti- 
nental Water  Meter  Co.,  137  Mass. 
252. 

Of  course  where  a  suit  is  brought 
against  an  alien,  or  a  non-resident, 
whether  an  individual  or  a  corpora- 
tion, such  defendant  must  be  properly 
before  the  court  bv  appearance  or  by 
summons  or  attacfiment,  it  being  im- 
possible   for  the  court  to  extend  the 


Mcllvaine,  J.,  says  :  **  It  does  not  fol- 
low, however,  that  a  court  having 
power  to  compel  the  parties  before  it 
to  convey  lands  situated  in  another 
State  may  make  its  own  decree  to  op- 
erate in  such  conveyance.  Indeed,  it 
is  well  settled  that  the  decree  of  such 
court  cannot  operate  to  transfer  title 
of  land  situate  in  a  foreign^  jurisdic- 
tion. And  this,  for  the  reason  that  a 
judgment  or  decree  in  rem  cannot  op- 
erate beyond  the  limits  of  the  juris- 
diction or  State  wherein  it  is  rendered. 
And,  if  a  decree  in  such  case  cannot 
effect  the  transfer  of  the  title  to  such 
lands,  it  is  clear  that  a  deed  executed 
by  a  master  under  the  direction  of  the 
court  can  have  no  greater  effect.*'  See 
Watts  r.  Waddle,  6  Pet.  (U.  S.)  389; 
Page  r.  McKee,  3  Bush  (Ky.)  135;  96 
Am.  Dec.  201 ;  Howard  v,  Huffman,  3 
Head  (Tenn.)  462;  75  Am.  Dec.  783. 
See  also  infra^  this  title,  Decree, 
I  Willard  Eq.  Jur.  270;  Story's  Eq.,  § 
744^;  Ward  v,  Arredondo,  Hopk.  Ch. 
(N.  Y.)  213;  14  Am.  Dec.  543;  Telfair 
V.  Telfair,  2  Desaus.  Eq.  (S.  Car.) 
271. 

By  the  laws  of  Ohio^  a  decree  for  the 
conveyance  of  land  operates  as  a  con- 
veyance, but  it  cannot  so  operate  if  the 
land  is  de  facto  under  a  foreign  juris- 
diction when  the  proceedings  are  com- 
menced, although  within  the  jurisdic- 
tion of  the  court  rendering  the  decree 
at  its  rendition.  Where  a  bill  was 
filed  to  compel  a  conveyance  of  land 
within  the  territory  claimed  both  by 
Michigan  and  Ohio  over  which  juris- 
diction was  at  the  time  exercised  by 
Michigan,  although  the  general  assem- 
bly of  Ohio  had  by  law  extended  the 
jurisdiction  of  that  State  over  the  ter- 
ritory, and  a  subpoena  was  served 
within  that  territory  upon  the  defend- 
ant by  leaving  a  copy  at  his  residence 
in  his  absence — held,  that  the  decree 
for  a  conveyance  was  inoper.itive  as  to 
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enforcement  of  almost  every  class  of  contract,  whether  entered 
into  or  to  be  executed  within  the  State  or  outside  of  it,  their  ex- 
traordinary powers  extending  to  the  enforcement  of  all  proper 
contracts  which  by  their  nature  can  find  no  satisfactory  or  legal 
enforcement  at  law.*  This  is  subject  to  the  limitation  that  a 
foreign  contract,  to  be  specifically  enforced,  must  be  legally 
enforceable  in  the  country  where  it  was  entered  into,  as  well  as 
consistent  with  the  law  and  policy  of  this  country.*  As  the 
decree  strictly  and  primarily  operates  against  the  person  rather 
than  in  rem,  the  general  rule  is  that  suit  may  be  brought  and 
jurisdiction  entertained  in  the  county  where  the  defendant  resides; 
or,  if  he  be  a  non-resident,  in  any  forum  where  process  may  be 
had  upon  hira.^  Some  courts  have  held  that  in  the  absence  of 
statute,  such  suits,  if  they  'relate  to  real  estate  contracts,  are  to 
be  commenced  only  in  the  county  or  district  where  the  land  is,* 
but  such  is  not  the  true  rule,  the  authorities  generally  allowing  the 
county  of  the  defendant's  residence  to  determine  the  jurisdiction.* 

IV.  Equitable  Haxiks,  Afpxjed  and  Illusteated.— Most  of  the 
maxims  of  equity  have  full  application  to  the  equitable  remedy 
under  consideration,  notably  those  which  follow.  , 

1.  Equity  Follows  the  Law.® 


arm  of  its  process  into  a  foreign  State. 
Iron  Age  Pub.  Co.  v.  Western  Union 
Tel.  Co.,  83  Ala.  498 ;  3  Am.  St.  Rep. 
7S8;  Sayre  v,  Elyton  Land  Co.,  73  Ala. 
S5 ;  Galpin  v.  Page,  18  Wall.  ( U.  S.) 


I 


50;  Camden,  etc.,  Co.  v.  Swede 
-iron  Co.,  33  N.  J.  L.  15.  See  Shafer  v. 
O'Brien,  31  W.  Va.  601. 

1.  Foubert  v,  Turst,  i  Bro.  P.  C.  129 ; 
March  v.  Eastern  R.  Co.,  40  N.  H. 
548 ;  77  Am.  Dec.  732, 

The  court  of  chancery  has  jurisdic- 
tion to  enforce  the  performance  of 
contracts  made  between  foreigners, 
and  in  a  foreign  country,  although  the 
defendant  is  only  temporarily  within 
the  jurisdiction  of  the  court  at  the 
time  of  the  service  of  the  process  upon 
him.  Mitchell  v.  Bunch,  2  Paige  (N. 
Y.)  616;  22  Am.  Dec.  669;  Waterman 
on  Sp.  Perf.,  §  48. 

2.  Waterman  on  Sp.  Perf.,  §  48;  Hope 
-v,  Hope,  26  L.  J.  Ch.  417. 

The  contrary  rule  applied  to  the  or- 
dinary action  at  law  on  contracts  seems 
to  be  announced  in  Smith  t».  SpinoUa. 
2  Johns.  (N.  Y.)  198,  where  the  court 
says:  "If  a  foreign  creditor  pursues 
his  debtor  here,  he  is  entitled  to  the 
more  efficacious  remedy  provided  by 
our  laws."  Sicard  v.  Whale,  xi  Johns. 
(N.  Y.)  194;  Peck  V.  Hozier,  14  Johns. 
(N.  Y.)346. 

8.  Davis  V,  Parker,  14  Allen  (Mass.) 

94- 


4.  Burrall  v,  Eames,  5  Wis.  260; 
Gartrell  v,  Stafford,  12  Neb.  545,  41 
Am.  Rep.  767. 

5.  Miller  v.  Rusk,  17  Tex.  170.  Or 
that  of  one  of  the  defendants.  Hearst 
V.  Kuykendall,  16  Tex.  327. 

Such  would  seem  to  be  the  Indiana 
rule  (see  Coon  v.  Cook,  6  Ind.  268; 
Dehart  v.  Dehart,  15  Ind.  167,  and 
Vail  V.  Jones,  31  Ind.  467),  although  in 
Parker  v,  McAllister,  14  Ind.  X2,  upon 
the  strength  of  a  statute  requiring  ac- 
tions for  the  recovery  of  real  estate  or 
an  interest  therein  to  be  commenced 
in  the  county  where  the  land  is  situ- 
ated, the  action  was  held  to  be  local. 

6.  The  courts,  in  applying  this  maxim 
to  suits  for  specific  performance,  ex- 
pand it  into  the  familiar  doctrine  that 
equity  will  not  decree  the  specific  per- 
formance of  a  contract  upon  which  an 
action  at  law  will  not  lie.  And  some- 
times the  same  idea  is  expressed  by 
declaring  that  relief  is  granted  wher- 
ever a  contract  is  broken  which  was 
binding  at  law  and  the  legal  remedy  is 
clearly  inadequate.  See  3  Parsons  on 
Contracts  353 ;  Flint  r.  Brandon,  8  Ves. 
163;  Cannel  v.  Buckle,  2  P.  Wms.  243; 
Aston  T'.  Robinson,  49  Miss.  348; 
Hickman  v.  Grimes,  x  A.  K.  Marsh. 
(Ky.)  86;  10  Am.  Dec.  714. 

See  note  to  Hepburn  r.  Dunlop,  i 
Wheat.  (U.  S.)  206,  in  Lawyers' 
Co-op.  ed. 
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In  Lemmon  v.  Tapper,  2  S.  &  L. 
682,  the  court,  by  Lord  Redesdale, 
said :  **  Courts  of  equity  have  there- 
fore enforced  contracts  specifically 
where  no  action  for  damages  could  be 
maintained ;  for  at  law  the  party  plain- 
tiff must  have  strictly  performed  his 
part,  and  the  inconvenience  of  insist- 
ing upon  that  in  all  cases  was  sufficient 
to  require  the  interference  of  courts 
of  equity.  They  dispense  with  that 
which  would  make  compliance  with 
what  the  law  requires  oppressive/' 

And  in  Getchell  v,  Jewett,  4  Me. 
350f  it  was  held  that  in  order  to  found 
a  decree  for  specific  performance,  it  is 
not  necessary  that  the  breach  shall  be 
such  as  would  support  a  claim  for 
damages  at  law. 

The  maxim  that  equity  will  not  de- 
cree the  specific  performance  of  a  con- 
tract, upon  which  an  action  at  law  for 
damages,  will  not  lie,  only  means  that 
the  contract  must  be  such  as  the  law 
would  have  recognized  if  sued  on  in 
proper  time  and  under  proper  circum- 
stances. White  V,  Butcher,  6  Jones 
Eq.  (N.  Car.)  231. 

In  order  to  obtain  a  specific  per- 
formance in  equity,  the  note  in  writing 
must  be  sufficient  to  maintain  an  ac- 
tion at  law.  Barry  v,  Coombe,  i  Pet. 
(U.S.)  650. 

In  other  words,  equity  will  supply  a 
remedy  where  the  law  affords  none, 
but  it  will  not  create  a  right  of  action, 
where  none  exists  at  law.  Waterman 
on  Sp.  Perf.,  §  13;  Hoy  v.  Hansbrough, 
I  Freem.  Ch.  (Miss.)  533;  Day  r. 
Hunt,  1x2  N.  Y.  191. 

Where  a  party  has  no  right  of  ac- 
tion at  law,  equity  will  not  interfere  to 
enforce  a  contract,  unless  there  have 
been  some  circumstances  excusing  the 
failure  at  law,  or  a  waiver  of  the  for- 
feiture on  the  part  of  the  obligee, 
Tevis  V,  Richardson,  7  T.  B.  Mon. 
(Ky.)  654;  Allen  v.  Beal,  3  A.  K. 
Marsh.  (Ky.)  554;  13  Am.  Dec  203. 

But  it  does  not  follow  as  a  matter  of 
course  because  the  legal  obligation  is 
perfect,  that  specific  performance  will 
be  decreed.  Semmes  v.  Worthington, 
3vS  Md.  325. 

Statutes  of  Limitation.— Courts  of 
equity  follow  the  law  in  applying  the 
Statute  of  Limitations.  Hovenden  t*. 
Annesley,  2  S.  &  L.  617;  Johnson  v. 
Hopkins,  19  Iowa  49;  Bruce  v,  Tilson, 
25  N.  Y.  202  ;  Beaubien  v.  Beaubien,  23 
How.  (U.  S.)  190;  Prater  v.  Sears,  77 
Ga.  28. 

That  is   to    say,  a    right  of   action 


barred  at  law  by  the  statute  will  not  be 
enforced  in  equity.  But  even  where 
the  claim  is  not  legally  barred  equitr 
will  in  its  discretion  refuse  to  recognize 
it  if  the  plaintiff  has  delayed  its  prose- 
cution inexcusably.  Peters  i*.  Dcla- 
plaine,  49  N.  Y.  362. 

Contra^  in  Elmendorf  v.  Taylor,  10 
Wheat.  (U.S.)  168. 

Although,  under  certain  circum- 
stances, equity  may  grant  relief  even 
though  the  Statute  of  Limitations  maj 
have  barred  the  legal  remedy.  See 
Norman  x\  Bennett,  32  W.  Va.614. 

It  was  held  in  Wright  x\  Leclaire,  3 
Iowa  221,  that  the  Statute  of  Limita- 
tion does  not  necessarily  bar  a  $ait 
for  specific  performance  brought 
after  an  action  at  law  would  be 
barred,  the  legal  bar  applying  save 
where  there  are  peculiar  equitable  cir- 
cumstances affecting  the  case.  See  is- 
_/r<7,thi8  title.  Laches. 

Under  this  rule  in  Smith  v.  Camey» 
I  Litt.  (Ky.)  295,  relief  was  denied  on 
a  verbal  contract  for  the  sale  of  land, 
made  before  the  Statute  of  Frauds 
went  into  operation,  as  assumpsit  alone 
could  be  maintained  at  law  for  a  breach 
of  the  contract,.and  was  barred  by  five 
years'  delay,  and  more  than  that  time 
had  elapsed  between  the  accruing  of 
the  cause  of  action  and  the  commeuce- 
ment  of  the  suit. 

Eqliity  will  not  give  to  an  executed 
agreement  of  the  parties  contemplating 
no  further  act  by  either,  any  different 
effect  than  that  which  the  law  attrib- 
utes.    Stoddard  v.  Hart,  23  N.  Y.  5561 

A  decedent  "had  executed  a  deed  to 
be  delivered  after  his  death.  This  in 
the  absence  of  a  delivery  during  his 
lifetime  would  be  void  at  law.  But  in 
Jones  V.  Jones,  6  Conn.  1 1 1 ;  16  Am. 
Dec.  35,  equitable  relief  was  granted 
and  specific  performance  decreed.  See 
Bunn  V.   Winthrop,  i   Johns.  Ch.  (X. 

Y.)329. 

Contra^  Comer  r.  Baldwin,  16 
Minn.  172. 

In  Martin  r.Dwelly,6  Wend.  (N.  Y.> 
18;  21  Am.  Dec.  245,  the  court  by  Suth- 
erland, J.,  said:  "If  an  absolute  sale, 
consummated  by  a  deed  is  void  unless 
such  deed  is  acknowledged  in  the 
mode  prescribed  by  the  statute,  it  is 
impossible  that  a  contract  to  sell  and 
convey  at  some  future  time  should  be 
valid." 

Married  Woman*!  Contract. — So  if  a 
married  woman  cannot  legally  make  a 
conveyance  of  her  real  estate  she  can 
make  no  contract  therefor  that  equity 
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2.  Equity  Looks  to  the  Intent  Eather  Than  to  the  Form.^ 


will  recognize.  Butler  v,  Bucking- 
ham, 5  Day  (Conn.)  493;  5  Am.  Dec. 
174;  T^ownsley  v,  Chapin,  13  Allen 
(Mass.)  476 ;  ^lartin  v.  D welly, 6  Wend. 
(N.  Y.)  19;  21  Am.  Dec.  245.  See 
Martin  r.  Mitchell,  2  J.  &  W.  424. 

A  mere  agreement  of  a  feme  cox)ert 
to  convey,  though  made  with  the  con- 
currence of  her  husband,  will  not  be 
specifically  enforced.  Blythe  xk  Dar- 
g^in,  68  Ala.  370 ;  Bowden  v.  Bland,  53 
Ark,  53;  Mil  wee  v,  Milwee,  44  Ark. 
X12. 

And  a  deed  by  a  feme  covert  which 
the  statute  says  shall  be  acknowledged 
in  a  particular  manner,  to  be  valid,  is 
void  in  equity  if  unacknowledged  as 
-well  as  at  law.  Gebb  v.  Rose,  40  Md. 
387;  Johns  V,  Reardon,  11  Md.  465; 
Byer  v.  Etnyre,  3  Gill  (Md.)  151;  41 
Am.  Dec.  410;  Steffey  v.  Steffey,  19 
Md.  5 ;  Roseburgh  v.  Sterling,  27  Pa. 
St.  292.  So  with  her  contract  to  sell. 
Jackson  v.  Torrence,  83  Cal.  521 ;  But- 
ler V.  Buckingham,  5  Day  (Conn.) 
493 ;  5  Am.  Dec.  174. 

Where  the  statute  required  the  hus- 
band's assent  to  his  wife's  conveyance, 
her  deed,  made  without  that  assent,  is 
void  and  cannot  be  the  foundation  of 
an  equity.  A  court  of  equity  has  no 
more  jurisdiction  than  a  court  of  law 
to  recognize  and  give  effect  to  instru- 
ments inoperative  for  want  of  com- 
pliance with  a  condition  made  by  stat- 
ute a  prerequisite  to  their  validity. 
Barrett  v.  Tewksburv,  9  Cal.  13; 
L»eonis  v,  Lazzarovich,  55  Cal.  53; 
Butler  V,  Buckingham,  5  Day  (Conn.) 
493;  5  Am.  Dec.  174;  Dickinson  v, 
felenney,  37  Conn.  104;  Lane  r.  Mc- 
Keen,  15  Me.  304;  Gebb  r.  Rose,  40 
Md.  387;  Jewett  V,  Davis,  10  Allen 
(Mass.)  68;  Townsley  v.  Chapin,  12 
Allen  (Mass.)  478;  White  %\  Holly,  91 
N.  Car.  67;  Carr  v,  Williams,  10  Ohio 
305 ;  36  Am.  Dec.  87 ;  Purcell  v.  Gos- 
horn,  17  Ohio  105;  49  Am.  Dec.  448. 
See   Dreutzer  v.    Lawrence,  58  Wis. 

594* 

Statute  of  FrandB. — Equity  follows 
the  law  in  that  the  Statute  of  Frauds 
is  equally  binding  upon  both.  This 
is  subject  to  the  limitation  that  part 
performance  of  a  parol  contract  barred 
by  the  statute  takes  the  contract  out  of 
the  statute  in  courts  of  equity  al- 
though it  has  no  efficacy  in  a  court  of 
law.  See  Frauds,  Statute  of,  vol. 
8»  P*  737-  See  also  infra^  this  title, 
Statute  of  Frauds, 
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Ezeeptlo&B. — A  contract  may  be  void 
under  the  Statute  of  Frauds;  yet,  if 
the  conduct  of  the  party  setting  up- 
the  invalidity  has  been  such  as  to 
raise  an  equity  outside  of,  and  inde- 
pendent of,  the  contract,  and  nothing 
else  will  be  adequate  satisfaction  of 
such  equity,  a  court  of  equity  will  sus- 
tain the  sale,  though  not  valid  under- 
the  statute.  Hunt  v.  Turner,  9  Tex. 
385 ;  60  Am.  Dec.  167. 

1.  3  Parsons  on  Contracts  355;  James 
V,  State  Bank,  17  Ala.  69.  See  Bull  v. 
Bell,  4  Wis.  54;  Thornburg  v.  Fish 
(Mont.  1891),  27  Pac.  Rep.  3S3;  Buys 
V.  Eberhart,  3  Mich.  524;  St.  Paul  Di- 
vision V.  Brown,  9  Minn.  157. 

Where  a  father  agreed  with  his  son,, 
upon  a  valid  consideration,  to  make  a 
certain  devise,  and,  upon  his  death,  the 
will  proved  to  be  invalid  for  want  of 
witnesses,  the  agreement  was  specifi- 
cally enforced  as  against  testator^s  heirs 
at  law.  Maddox  v.  Rowe,  23^  Ga.  431; 
68  Am.  Dec.  535.  See  Jones  v.  Baird,. 
4  Jones  Eq,  (N.  Car.)  167. 

Where,  under  the  Statute  of  Frauds^ 
the  agreement  must  be  in  writing, 
equity  says:  **  The  form  is  not  regarded, 
nor  the  place  of  signature,  provided  it 
be  in  the  handwriting  of  the  party  or 
his  agent  and  furnish  evidence  of  a  com- 
plete and  practicable  agreement."  Barry 
v.Coombe,  i  Pet.  (U.  S.)  650. 

An  imperfect  deed  is  iti  equity  re-  . 
garded  as  an  agreement  to  convey,  and 
where  it  is  acted  on  by  the  parties,  con- 
veys an  equitable  title  which  the  courts 
may  enforce.  Hill  v.  Cooper,  6  Oregon 
181;  Goodlett  V.  Hansen,  66  Ala.  151*^ 
Roney  v.  Moss,  74  Ala.  390. 

The  delivery  of  a  deed  with  an  In- 
dorsement on  the  back  hy  the  grantee^ 
that  he  transfers  the  deed  with  all  its 
contents,  upon  certain  conditions,  gives 
no  legal  title  to  the  person  holding  it; 
but  his  rights  may  be  recognized  and 
enforced  in  a  court  of  equity.  Porter  v. 
Read,  19  Me.  363. 

When  any  written  instrument  is  de- 
signed to  operate  as  a  transfer  of  prop- 
erty, and  proper  and  apt  terms  are  used, 
whereby  the  meaning  of  the  parties  can 
be  clearly  ascertained,  if  some  circum- 
stances necessary  to  give  it  legal  validity 
are  omitted,  whereby  it  is  deprived  of 
its  intended  specific  operation,  a  court  of 
equity  will  set  it  up  as  a  contract  or  as 
evidence  of  a  contract;  and  where  the 
rights  of  innocent  third  parties  would 
not  be  thereby  affected,  will  carry  it 
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into  specific  execution  as  between  the 
parties,  provided  it  is  founded  upon  a 
valuable  consideration.  Tiernan  z\ 
Poor,  I  Gill  &J.  (Md.)2i6;  19  Am.  Dec. 
225. 

Where  a  parent,  in  consideration  of 
natural  affection,  executed  deeds  of  part 
of  his  estate  to  two  of  his  children,  to 
secure  a  provision  for  them,  but  re- 
tained such  deeds  in  his  custody,  giving 
directions  to  his  wife  to  lodge  them, 
after  his  death,  with  the  town  clerk  for 
record,  which  was  accordingly  done — 
held,  that  this  was  an  agreement  which  a 
court  of  chancery  would  enforce.  Jones 
V.  Jones,  6  Conn,  in  ;  16  Am.  Dec.  35. 

A  deed  defective  under  the  law  in 
having  no  seal  has  been  held  effectual 
in  equity,  nevertheless,  as  a  contract  to 
sell.  Munds  v.  Cassidey,  9S  N.  Car. 
558;  Mastin  r.  Halley,  61  Mo.  196. 

See  Hanson  v.  Michelson,  19  Wis. 
498. 

And  a  deed  having,  by  mistake,  but 
one  witness  and  not  sealed  is  assignable 
and  enfo;'ceable  by  the  assignee.  Dreut- 
zer  V.  Lawrence,  58  Wis.  594. 

An  unrecorded  deed  which  confers 
an  equitable  title  has  been  held  to  be  a 
valid  contract  of  conveyance  as  against 
all  but  a  grantee  without  notice.  Mon- 
crieffi'.  Goldsborough,  4  Har.  &  M. 
(Md.)  281;   I  Am,  Dec.  407. 

See  Williams  v.  Mayor,  etc.,  of 
Annapolis,  6  Har.  &  J.'  (Md.)  529; 
Somerville  v.  Trueman,  4  Har.  &  M. 
(\W.)  43;  I  Am.  Dec.  389. 

It  has  been  held  in  two  Maryland  de- 
cisions that  an  unacknowledged  and  un- 
recorded deed  by  a  married  woman 
raav  be  enforced  in  equity.  Tiernan 
v.  Poor,  I  Gill  &  J.  (Md.)  216;  19  Am. 
Dec.  225;  Brundige  v.  Poor,  2  Gill  &  J. 
(Md.)  I. 

But  the  contrary  doctrine  is  better 
supported.  See  Gebb  ?'.  Rose,  40  Md. 
387;  Drury  v.  Foster,  2  Wall.  (U.  S.)  24; 
Martin  v.  D welly,  6  Wend.  (N.  Y.)  9; 
21  Am.  Dec.  245. 

When  the  law  of  primogeniture  pre- 
vailed in  Maryland,  an  agreement  was 
made  between  a  father  and  his  eldest 
son  that  the  father  should  permit  his 
estate  to  descend  to  his  son,  without  de- 
vising the  same,  upon  the  express 
trust  that,  in  case  the  son  should  suc- 
ceed as  devisee  to  the  property  of  a 
third  party,  he  would  convey  the  estate 
which  should  thus  descend  to  him  from 
the  father  to  his  younger  brothers. 
Pursuant  to  this  agreement,  the  son 
executed  a  deed  to  his  brothers 
which  was  defective,  not  being  duly  in- 
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dented,  acknowledged,  or  recorded  and 
a  conveyance  was  decreed  in  their 
favor.  Browne  v.  Browne,  i  Har,  &J. 
(Md.)  430. 

Any  memorandum  in  writing,  indi- 
cative of  the  intent  of  the  parties,  and 
so  precise  as  to  enable  the  inquirer  to 
ascertain  the  terms  of  the  contract,  the 
land  to  be  conveyed,  and  the  price  b 
be  paid  for  it,  is  a  sufficient  contract  ia 
writing  to  be  enforced  specifically;  aod 
it  need  not  be  under  seal,  nor  ac- 
knowledged before  a  magistrate:  nor 
need  it  contain  words  of  inheritance, 
'Where  circumstances  evince  the  inten- 
tion to  pass  the  fee.  McFarson*s  Ap- 
peal, i;  Pa.  St.  503.  , 

A  contract  for  the  sale  of  real  estate 
made  to  a  copartnership  in  the  fimi 
name  will  be  decreed  to  be  executed  to 
the  members  individually  as  tenants  in 
common.  Townshend  r.  Goodfellow, 
40  Minn.  312. 

Exceptions. — See  notes  supra^  this 
title,  under  the  maxim.  Equity  Foi- 
lows  the  La-w. 

Where  the  informality  of  an  instru- 
ment is  such  that  it  would  be  absolutely 
void,  at  law,  equity  will  not  reform  or 
enforce  it. 

Thus,  when  statutes  require  a  ftmt 
cozier t  excludincr  a  deed  to  be  examined 
separate  and  apart  from  her  husband 
and  to  acknowledge  the  execution,  the 
courts  have  said  that  her  deed  executed 
in  contravention  of  such  requirements 
is  void  and  has  no  standing  cither  in  a 
court  of  equity  or  at  law.  Butler  r. 
Buckingham,  5  Day  (Cdnn.)  492;  5  Am. 
Dec.  174. 

But  she  may  be  compelled  to  acknowl- 
edge a  deed  which  she  has  executed  and 
refused  to  acknowledge.  Dundas  z\  Bid- 
die,  2  Pa.  St.  160. 

B  and  wife  left  a  region  infested  with 
yellow  fever;  went  to  the  house  of  S, 
his  brother-in-law;  offered  to  pay  well 
if  allowed  to  remain ;  were  both  taken 
sick,  and  she  died.  B,  on  convales- 
cence, expressed  gratitude  to  S  and 
wife  for  saving  his  life,  and  in  return 
therefor  executed  an  instrument  be- 
queathing his  property  to  them,  and  de- 
livered it  to  them,  but  it  was  not  a 
valid  will.  This  was  held  not  to  be  such 
a  contract  as  would  authorize  a  decree 
for  specific  performance  against  B*s 
administrator,  requiring  delivery  of  the 
estate  to  S  and  wife.  Studer  r.  Sever, 
69  Ga.  125. 

In  Dickinson  v.  Glenney,  27  Conn. 
104,  the  court,  by  Storrs,  'C.  J.,  said : 
''  But  at  the  threshold  of  this  inquiry 
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we  are  met  with  the  established  doc- 
trine that  equity  will  not  contravene 
the  positive  enactments  or  requirements 
of  law  and  defeat  its  policy  by  supply- 
ing under  the  guise  of  amending  de- 
fective instruments,  those,  deficient  ele- 
ments of  form  without  which  the  agree- 
ment is  absolutely  void,  even  as  be- 
tween the  parties  to  it ;  that  it  will  not 
fabricate  for  contracting  parties  those 
essential  ingredients  of  a  contract  with- 
out which,  in  the  eye  of  the  law, 
there  subsists  no  valid  contract  what- 
ever. 

In  such  cases  the  intent  of  parties  to 
conform  to  the  enactments  or  rules  of 
law  will  not  avail  them;  and  having 
fallen  short  of  its  requirements,  they 
haveconsummated  no  agreement  at  all." 
So,  also,  Drury  r.  Foster,  2  Wall.  (U. 
S.)  2^, 

In  Carr  v.  Williams,  10  Ohio  305 ; 
36  Am.  Dec.  87,  the  court,  by  Grimke, 
J.,  says :  "A  deed  which  is  intended  to 
convey  the  legal  estate,  but  which  is 
so  imperfectly  executed  as  to  fail  of  ef- 
fecting that  object,  is  deprived  of  the 
character  of  a  conveyance,  but  may  be 
treated  as  an  agreement  to  convey  and 
a  resort  may  be  had  to  chancery  for 
the  purpose  of  enforcing  it  and  compell- 
ing a  specific  performance.  .  .  . 
But  a  deed  so  informal  as  not  to  be 
legal  under  the  statute,  as  where  the 
husband  fails  to  join  and  the  statute  re- 
quires that  he  join  in  order  to  render 
the  conveyance  valid,  does  not  come 
M'ithin  this  rule,  and  in  the  case  last 
cited  specific  performance  was  refused 
under  the  principle  in  the  maxim 
'  Equity  follows  the  law.' " 

And*  so  with  an  unrecorded  convey- 
ance where,  as  in  North  Carolina^  a 
statute  requires  registration.  White  v. 
Holly,  91  N.  Car.  67. 

1.  Or,  better,  equity  regards  that  as 
already  done  which  was  agreed  to  be 
done.  Burgess  v,  Wheate,  1  W.  Bl. 
121.  See  Ensign  v,  Kellogg,  4  Pick. 
(  Mass.)  5. 

This  means  no  more  than  that  the 
plaintiff  may  insist  on  being  placed  in 
a  situation  equally  as  advantageous  as 
if  the  contract  had  been  fulfilled.  Gardi- 
ner V.  Gerrish,  33  Me.  46. 

An  executory  contract  of  sale  is  re- 
garded in  equity,  under  this  doctrine, 
as  already  executed,  and  equitably  the 
vendee  becomes  the  owner  and  the 
vendor  is  seized  in  trust  for  him,  hold- 
ing merely  a  lien    on  the  land  for  the 


purchase  moneyj  while  the  purchaser 
becomes  trustee  for  the  purchase 
money  and  is  chargeable  with  interest 
thereon.  Green  v.  Smith,  x  Atk.  572 ; 
PoUexfen  v.  Moore,  3  Atk.  273;  Davie 
V,  Beardsham,  i  Ch.  Gas.  39;  Chicago^ 
etc.,  R.  Co.  V.  Hay,  119  111.  507;  Hun- 
ter V.  Bales,  24  Ind.  299;  Cutsinger  v. 
Ballard,  115  Ind.  93;  Cross  v.  Bean,  83 
Me.  61;  Michigan  State  Bank  v.  Has- 
tings, I  Dougl.  (Mich.)  225;  41  Am. 
Dec.  549 ;  St.  ^ul  Division  v.  Brown, 
9  Minn.  157;  Paris  r.  Halej',  61  Mo, 
453;  Huffman  v.  Hummer,  17  N.J.  Eq. 
263;  Champion  v.  Brown,  6  Johns.  Ch. 
(N.  Y.)  398;  10  Am.  Dec.  343;  Trap- 
hagen  f.  Traphagen,  40  Barb.  (N.  Y.) 
537;  Worrall  r.  Munn,  38  N.  Y.  137; 
Bostwick  V,  Beach,  105  N.  Y.  661. 

And  where  the  vendor  has  sold  to 
an  innocent  purchaser  at  an  advance  he 
is  chargeable  with  the  price  and  the 
t)rofit  with  interest.  Sugg  v.  Stowe,  5 
Jones  Eq.  (N.  Car.)  126. 

Effect  of  DeBtmctlon  or  Deterioration 
Before  ConsnimiLatloii  of  the  Sale  of 
Realty. — This  doctrine  finds  its  most 
frequent  application  to  agreements  for 
the  sale  of  real  estate.  In  such  agree- 
ments, equity  declares  that  from  the 
hour  the  contract  is  made  the  vendee 
becomes  the  owner  of  the  land  and  the 
vendor  holds  it  in  trust  for  him. 

Where,  after  the  contract  to  sell  has 
been  made  and  before  the  conveyance 
agreed  upon  has  passed,  a  change  in  the 
circumstances  occurs  by  an  increase  or 
diminution  in  the  value  of  the  property 
or  a  destruction  of  a  part  of  it  by  fire 
or  accident,  it  becomes  pertinent  to  in- 
quire what  effect  is  thereby  had  upon 
the  rights  and  interests  of  the  parties. 

In  such  cases,  the  general  rule  ap- 
pears to  be,  that  where  the  property 
has  deteriorated  through  the  vendor^s^ 
fault  he  is  chargeable  with  the  injury 
caused.  Worrall  v,  Munn,  38  N.  Y. 
137;  Bostwick  V.  Beach,  105  N.  Y. 
661. 

In  Brewer  v.  Herbert,  30  Md.  301 ; 
96  Am.  Dec.  583,  after  the  execution  of 
a  written  contract  for  the  sale  of  a  * 
house  and  lot,  and  before  the  day  fixed 
for  delivery  of  possession  and  payment 
6i  the  first  installment  of  purchase 
money,  the  house  was  accidentally  de- 
stroyed by  fire,  without  fault  of  either 
party  or  of  the  tenant  then  in  possession. 
The  vendor  had  a  fee-simple  title  to 
the  property,  and  at  the  proper  time, 
under  the  contract,  offered   to  deliver 
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possession  of  the  premises  in  the  con- 
•dition  in  which  they  then  were.  This 
the  purchaser  refused  to  receive  be- 
•cause  of  the  destruction  of  the  house  bj 
fire.  It  was  held  on  the  theory  that  the 
vendee  under  the  contract  of  sale  be- 
-came  the  immediate  owner  of  the  land, 
that  the  loss  must  be  his,  and  the  con- 
tract could  be  specifically  enforced 
against  him. 

And  the  court,  by  Miller,  J.,  says : 
*•  In  contracts  of  this  kind  between  pri- 
vate parties,  the  vendee  is  in  equity  the 
owner  of  the  estate  from  the  time  of 
the  contract  of  sale,  and  must  sustain 
the  loss  if  the  estate  be  destroyed  be- 
tween the  agreement  and  the  convey- 
ance, and  will  be  entitled  to  any  benefit 
which  may  accrue  to  it  in  the  "interim. 
This  doctrine,  notwithstanding  the 
dictum  in  Stent  v.  Bailis,  a  P.  Wms. 
220,  to  the  contrary,  was  plainly  an- 
nounced and  settled  by  the  decision  of 
Lord  Eldon  in  Paine  v.  Meller,  6  Ves. 
349,  a  case  very  similar  in  its  circum- 
stances to  the  present,  where  it  was 
held  that  if  there  was  no  objection  to 
the  title  of  the  vendor,  or  if  it  had  been 
accepted  in  fact  by  the  vendee  before 
the  houses  were  burned,  no  solid  objec- 
tion to  the  bill  for  specific  performance 
■could  be  founded  on  the  mere  effect  of 
the  accident  before  conveyance ;  *  for  if 
the  party,'  says  the  lord  chancellor, 
*  by  the  contract  has  become  in  equity 
the  owner  of  the  premises,  they  are 
his  to  all  intents  and  purposes.  They 
are  vendible  as  his,  chargeable  as  his, 
capable  of  being  incumbered  as  his; 
they  may  be  devised  as  his;  they  may 
be  assets,  and  they  would  descend  to 
his  heirs.' 

'*Thi8  decision  has  always  been  re- 
garded as  fixing  the  true  equitable  rule 
in  such  cases." 

And  citing  Harford  r.  Purrier,  i 
Madd.  (;32;  Rawlins  v,  Burgis,  2  Ves. 
&  B.  287,  and  Revell  v,  Hussey,  2  B.  & 
B.  287,  the  court  adds:  - 

**From  these,  and  other  authorities  of 
eqyal  weight,  announcing  the  maxim 
that  equity  regards  as  done  that  which 
was  agreed  to  be  done,  is  deduced  the 
•  established  doctrine  in  equity,  that 
from  the  time  the  owner  of  an  estate 
enters  into  a  binding  agreement  for  its 
sale,  he  holds  the  same  in  trust  for  the 
purchaser,  and  the  latter  becomes  a 
trustee  of  the  purchase  money  for  the 
vendor,  and  being  thus  in  equity  the 
owner,  the  vendee  must  bear  any  loss 
which  may  happen  and  is  entitled  to 
any  benefit  which  may  accrue  to  the 


estate  in  the-interim  between  theagree- 
ment  and  the  conveyance." 

BentB  and  Prolita. — So  where  the 
vendor,  after  having  promised  to  con- 
vey,  continues  wrongfully  in  possession, 
the  rule  which  makes  him  the  trustee 
for  the  vendee  requires  him  to  account 
to  the  vendee  for  the  rents  and  profits 
of  the  land.  Lombard  v,  Chicago 
Sinai  Congregation,  75  III.  271;  Hamp- 
ton V,  Snipes,  i  Desaus.  £q.  (S.  Car.) 

"5. 

Or  the  value  of  its  use  where  it 
possesses  no  rental  value.  Worrall  9. 
Munn,  38  N.  Y.  137. 

On  decree  for  specific  perfonnance  of 
a  contract  for  the  sale  of  land,  of  which 
possession  had  been  given,  the  priee 
being  payable  in  annual  installments 
bearing  interest,  the  vendor  must  ac- 
count to  the  vendee  for  rent  received  oa 
a  lease  executed  after  the  agreement  of 
sale.  Craig  v.  Greenwood,  24  Keb.  557. 
See  Swain  i'.  Burnett,  76  Cal.  299. 

But  jf  he  offers  to  surrender  posses- 
sion in  accordance  with  his  contract, 
and  the  vendee  wrongfully  refuses  his 
proffer,  the  vendor  is  released  from  the 
accountability  for  the  income  from  the 
land,  and  has  his  option  to  prosecute  his 
suit  for  enforcement  in  specie,  or  to 
treat  the  contract  to  sell  as  rescinded. 

The  vendor  is  only  chargeable  wi:h 
the  rents  and  profits  from  the  date  of 
tender.  Eastman  v.  Simpson,  139 
Mass.  348. 

Where  the  purchaser  is  ready  and 
willing  to  perform,  and  the  delay  is  on 
the  part  of^lhe  vendor,  the  purchaser  is 
entitled  to  the  rents  and  profits  from 
the  time  when,  according  to  the  terms 
of  the  contract,  possession  should  have 
been  delivered;  or,  if  the  vendor  has 
remained  in  possession,  he  is  charge- 
able with  the  value  of  the  use  and  occu- 
pation from  the  same  period,  and  the 
purchaser  is  chargeable  with  interest 
on  the  purchase  money  if  it  has  re- 
mained in  his  hand  unappropriated; 
but  where  it  has  been  appropriated, and 
notice  thereof  given  to  the  vendor,  and 
the  purchaser  has  received  no  notice 
thereon,  he  is  not  liable  to  pay  interest 
to  the  vendor.  Bostwick  v.  Beach,  103 
N.  Y.  414;  Dias  v.  Glover,  Hoffm. 
Ch.  (N.  Y.)  71. 

Interest  Chargeable  to  Vendee. — San- 
ders V,  Bryer,  152  Mass.  141,  was  a 
case  where  suit  was  brought  by  the 
tenant  to  enforce  a  covenant  to  sell  un- 
der a  lease  containing  such  a  covenant 
The  court  held  that  the  tenant  was 
bound  to  make  tender  of  the  purchase 
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price  and  keep  his  tender  good  with  in- 
terest so  long  as  he  remained  in  posses- 
sion without  paying  rent,  and  that  he 
could  not  keep  the  benefit  both  of  the 
rents  and  of  the  interest  on  the  pur- 
chase money.  The  court,  by  Devens, 
J.,  said:  "Even  if  he  holds  himself 
ready  to  obtain  and  pay  the  money 
when  a  conveyance  is  tendered,  if  he 
desires  a  decree  which  shall  treat  the 
land  as  his  after  the  date  of  the  day 
-when  he  made  his  offer  of  payment,  the 
money  should  be  treated  as  belonging 
to  the  vendor  as  of  the  same  date.  The 
vendee  cannot  be  entitled  to  the  use 
both  of  the  land  and  of  the  money 
which  is  the  consideration  to  be  paid 
for  it."  Powell  v.  Martyr,  8  Ves.  146. 
See  also  Fludyer  r.  Cocker,  X2  Ves. 
25;  Dyson  v.  Hornby,  4  De  G.  &  S. 
481;  Covell  V,  Cole,  16  Mich.  223. 

Even  if  the  vendor  is  at  fault,  the 
vendee,  if  he  would  escape  liability  to 
pay  interest,  must  actually  set  aside 
the  money  and  appropriate  it  for  the 
vendor ;  must  not  in  any  way  .derive  a 
benefit  from  it,  and  must  notify  the 
vendor  of  these  facts,  and  that  the 
money  is  thus  lying  idle;  but  after  a 
sufficient  tender,  interest  does  not  run. 
Calcraft  v.  Roebuck,  i  Ves.  221;  Rob- 
erts V.  Massey,  13  Ves.  561 ;  Kershaw 
IK  Kershaw,  L.  R.  9  Eq.  56;  Regents 
Canal  Co.  v.  Ware,  23  Beav.  575; 
Walker  v,  Ogden,  i  Dana  (Ky.)  247; 
Baxter  v.  Brand,  6  Dana  (Ky.)  296; 
Rutledge  r.  Smith,  i  McCord  Eq.  (S. 
Car.)  399:  Stevenson  v.  Maxwell,  2  N. 
Y.  403;  Viele  v,  Troy,  etc.,  R.  Co.,  21 
Barb.  (N.  Y.)  381;  Rilev  v,  McNamara 
(Tex.  1892),  18  S.  W.  Rep.  141 ;  Hund- 
ley V.  Lyons,  5  Munf.  ( Va.)  342;  7  Am. 
Dec.  685;  Brockenbrough  v,  Blythe,  3 
Leigh  (Va.)  619;  Selden  v,  James,  6 
Rand.  (Va.)  465. 

Where  the  purchaser  of  land  has  ob- 
tained a  decree  for  specific  performance 
of  the  contract  of  sale,  with  costs 
against  the  vendor,  an  order  dismissing 
the  bill  for  non -performance  of  the  de- 
cree by  the  plaintiff,  and  still  retaining 
the  suit  for  the  purpose  of  an  account 
of  the  rents  and  profits  of  the  premises, 
is  erroneous.  Clark  v.  Hall,  7  Paige 
(N.  Y.)  382. 

It  devolves  on  the  vendor  to  show  ■ 
that  the  plaintiff  has  received  some  use 
of  the  money  tendered,  or  the  vendee 
cannot  be  chargeable  with  the  interest, 
the  presumption  being  that  the  money 
is  unproductive  in  the  vendbe's  hands. 


Bass  V,  Gilliland,  5  Ala.  761 ;  Hunter 
V.  Bales,  24  Ind.  299. 

A  and  B  being  jointly  in  possession 
of  several  lots  of  land  under  a  lease  and 
contract  of  sale,  A  agreed  to  convey  to 
B  his  share  in  one  of  the  lots  on  a  day 
certain,  and  to  execute  further  assur- 
ances when  their  title  should  be  per- 
fected, and  B  was  to  pay  the  price  of 
the  conveyance  at  the  same  time.  The 
contract  was  not  performed  at  the  day 
fixed,  and  A  subsequently  repudiated 
the  contract,  but  B  proceeded  to  erect 
buildings  upon  the  lot,  for  which  a 
large  rent  was  received.  On  a  bill  filed 
by  A  to  compel  B,  amongst  other 
things,  to  complete  the  contract,  it  was 
held  that  B  was  not  liable  for  interest 
on  the  purchase  money  until  a  tender 
of  a  deed  by  A,  but  that  A  was  entitled 
to  his  share  of  what  the  rents  and 
profits  of  the  lot  would  have  been,  had 
it  remained  in  the  same  state  in  which 
it  was  at  the  time  of  the  agreement  to 
convey.  Stevenson  w  Maxwell,  2 
Sandf.  Ch.  (N.  Y.)  273. 

One  holding  a  land  warrant  sold  a 
tract  of  land  representing  that  the 
whole  of  it  was  covered  by  the  warrant, 
and  articles  were'  drawn  up  between 
the  vendor  and  vendee  for  sale  of  the 
land  to  be  acquired  under  the  warrant. 
In  fact,  only  a  part  of  the  tract  pointed 
out  by  the  vendor  was  acquired  under 
that  warrant,  which  he  offered  to  con- 
vey. Afterwards,  he  procured  a  title 
to  "the  residue  of  the  tract.  Held^  that 
as  to  the  title  to  such  residue,  equity 
would  consider  him  the  trustee  of  the 
vendee,  and  compel  him  to  convey  to 
the  vendee.  Tyson  v.  Passmore,  2  Pa. 
St.  122;  44  Am.  Dec.  181. 

But  this  general  rule  is  not  to  be  too 
rigidly  enforced.  It  is  subject  to  modi- 
fications according  to  the  peculiar 
circumstances  of  the  case.  Worrall  v, 
Munn,  38  N.  Y.  137. 

1.  King  v.  Hamilton,4  Pet.  (U.S.)  328; 
Moon  V.  Crowder,  72  Ala.  79;  Derrice 
V.  Monette,  73  Ala.  75;  Kitchen  x\  Cof- 
fyn,  4  Ind.  504;  Smith  v.  St.  Phillips' 
Church,  107  N.  Y.610;  Datz  v.  Phillip, 
137  Pa.  St.  203;  21  Am.  St.  Rep.  864. 

In  Rushton  v.  Thompson,  35  Fed. 
Rep.  635,  the  court  by  Brewer,  J.,  said  : 
*'  Courts  not  merely  observe  the  words 
of  the  contract,  but  also  have  respect  to 
the  obligations  of  the  golden  rule,  and 
that  unless  plaintiff  has  done  as  he 
would  be  done  by  it  is  useless  for  him 
to  come  into  that  forum  where  equity 
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and  good    conscience   reign    supreme 
over  the  letter  of  the  law." 

This  requires  of  plaintiflf  that  he  do 
all  that  is  in  his  power  to  fulfill  his  part 
of  the  contract  which  he  is  seeking  to 
enforce,  according  to  its  terms.  He 
must  do  his  full  duty  or  the  court  will 
not  regard  his  prayer.  New  York 
Paper-Bag  Mach.  Co.  v.  Union  Paper- 
Bag  Mach.  Co.,  32  Fed.  Rep.  783;  Davis 
V,  Read,  37  Fed.  Rep.  418;  Morgan  xk 
Morgan,  2  Wheat.  (U.  S.)  290;  Colson 
V,  Thompson,  2  Wheat.  (U.  S.)  336; 
Pratt  V.  Carroll,  8  Cranch  (U.  S.)  471; 
Watts  X'.  Waddle,  6  Pet.  (U.  S.).389; 
Boone  v,  Missouri  Iron  Co.,  17  How. 
(U.  S.)  340;  Ohio  Steel  Barb  Fence  Co. 
V.  Washburn,  etc.,  Mfg.  Co.,  26  Fed. 
Rep.  702;  Strange  v.  Watson.  11  Ala. 
324;  Hoen  V,  Simmons,  i  Cal.  119;  52 
Am.  Dec.  291;  Green  v.  Covillaud,  10 
Cal.  317;  70  Am.  Dec.  725;  Nunez  v. 
Morgan,  77  Cal.  427;  McFarland  v. 
Reeve,  5  Del.  Ch.  118;  Askew  v.  Carr, 
81  Ga.  685;  Bates'  v.  Wheeler,  2  III.  54; 
Livingston  Co.  v.  Henneberry,  41  III. 
180;  McCave  v. "  Crosier,  69  111,  501; 
Cassell  V.  Cassel,  104  111.  361;  Thayer 
I'.  Wilmington  Star  Min.  Co.,  105  111. 
540;  Cohn  v.  Mitchell,  115  111.  124; 
Harrison  v.  Polar  Star  Lodge,  116  111. 
279;  Weingaertner  r.  Pabst,  115  III. 
412;  Slaughter  v.  Harris,  i  Ind.  238; 
Vawter  v.  Bacon,  89  Ind.  565 ;  Jones  i'. 
Alley,  4  Greene  (Iowa)  181;  Garret- 
son  r.  Vanloon,  3  Greene  (Iowa)  128; 
54  Am.  Dec.  492 ;  Vennum  v,  Babcock, 
13  Iowa  194;  Butler  v.  Archer,  76  Iowa 
551 ;  Wisconsin,  etc.,  R.  Co.  v.  Braham, 
71  Iowa  484;  Moore  v.  Skidmore,  Litt. 
Sel.  Cas.  (Ky.)  453;  12  Am.  Dec.  333; 
Greenup  v.  Strong,  i  Bibb  (Ky.)  590; 
Bearden  v.  Wood,  i  A.  K.  Marsh.  (Ky.) 
450;  Satterfield  v,  Keller,  14  La.  Ann. 
615;  Rogers  v.  Saunders,  16  Me.  92; 
33  Am.  Dec.  635;  Simmons  v.  Hill,  4 
Har.  &  M.  (Md.)  252;  i  Am.  Dec.  398; 
Furbish  v.  White,  25  Me.  219;  Cars- 
well  V.  Walsh,  70  Md.  504;  Wil- 
liams T'.  Hart,  116  Mass.  513;  Love  v. 
Sortwell,  124  Mass.  446;  Wass  v.  Mug- 
ridge,  128  Mass.  394;  Stone  v.  Buckner, 
12  Smed.  &  M.  (Miss.)  73;  Stewart 
V,  Raymond  R.  Co.,  7  Smed.  &  M. 
(Miss.)  568;  Tyler  v,  McCardle,  9 
Smed.  &  M.  (Miss.)  230;  Mhoon  v, 
Wilkerson,  47  Miss.  633;  Mayger  v. 
Cruse,  5  Mont.  485;  Delassus  r.  Pos- 
ton,  19  Mo.  425;  Hughes  v.  Reese, 
22  Neb.  78;  English  v.  Millgan 
27  Neb.  326;  Gibson  f.  Milne,  i 
Nev.  ^26;  Earl  r.  Halsey.  14  N.  J.  Eq. 
332;  Thorp  V.  Pettit,  16  N.J.  Eq.  488; 


Dowden  v.  Junker  (N.  J.  1891),  22 
Atl.  Rep.  727 ;  Jones  v,  Lynds,  7  Ptige 
(N.  Y.)  301;  Babcock  v,  Emrich,  64. 
How.  Pr.  (N.  Y.)  435;  Burling  v.  King. 
66  Barb,  (N.  Y.)  633;  Mcintosh  v.  St 
Philip's  Church,  54  N.  Y.  Super.  Ct 
291 ;  Wheeler  v.  Wheeler  (Supreme 
Ct.),  2  N.  Y.  Supp.  496;  Hutcheson  r. 
McNutt,  I  Ohio  14;  Sanford  v.  Whee- 
lan,  12  Oregon  301 ;  Lake  r.  Shumate, 
20  S.  Car.  33;  White  v.  Yaw,  7  Vt. 
357;  Cleveland  v.  Burton,  11  Vt.  13S: 
Goodell  V,  Field,  15  Vt.  44S;  Frame  v. 
Frame,  32  W.  Va.  463 ;  Whiting  v. 
Gould,  2  Wis.  552.  But  see  Ramsar  r. 
Brailsford,  2  Desaus.  Eq.  (S-  Car.)  jS:. 
2  Am.  Dec.  698. 

Instances  of  this  application  of  the 
rule  embodied  in  this  maxim  to  cases  of 
specific  perfonnance  mav  be  seen  in 
Thayer  r.  Wilmington  Star  Min.  Co., 
10^  111.  ^40;  Enterprise  Imp.,  etc  Co. 
V.' Wilson  (Ky.  1889),  11  S.  W.  Rep. 
437;  Sharp's  I^ifle  Mfg.  Co.  -v.  Rowan, 
35  Conn.  r27;  91  Am.  Dec.  728;  Jones 
V,  Roberts,  6  Call  (Va.)  187;  3  Am. 
Dec. 576;  Harvie  v.  Banks,  i  Rand.(Va.) 
40S ;  Weingaertner  v.  Pabst,  1 15  111.  412; 
Minneapolis  Industrial  Exposition  v. 
Brown,  43  Minn.  77;  Huldeman  r. 
Chambers,  19  Tex.  1;  Taft  v.  Leavitt. 
Wright  (Ohio)  389;  McClure  v.  King, 
I  ^  La.  Ann.  220;  Moore  v.  Skidmore. 
Lit.  Sel.  Cas.  (Ky.)  453;  12  Am.  Dec. 
333*1  Clay  v.  Turner,  3  Bibb  (Ky.)  52; 
Wright  V,  Delalield,  23  Barb.  (N.  Y.) 

Performance  Entitles  to  I>eeTee. — This 
rule  carries  with  it  the  reciprocal  doc- 
trine that  one  who  has  performed  his 
contract  in  good  faith  is  entitled  to  en- 
force his  obligation  against  the  other 
contracting  party.  Ellis  x\  Burden,  i 
Ala.  458;  Laning  r.  Cole,  4  N.J.  Eq. 
229;  Traphagen  v.  Traphagen,  40  Barb. 
(N.  Y.)  537;  Hulmes  v.  Thorp,  5  N.J. 
Eq.  415;  Dewey  v.  Life,  60  Iowa  361. 

While  a  vendee  of  land  is  not  bound 
to  accept  a  defective  title,  he  cannot 
object  to  the  vendor's  title  until  he  re- 
stores possession  of  the  land  to  the  ven- 
dor. Gans  r.  Renshaw,  2  Pa.  Sl  34; 
44  Am.  Dec.  152. 

A  plaintiff  who  has  refused  the  deed 
tendered  cannot  maintain  an  action  to 
compel  a  specific  performance.  Emrich 
V,  White,  102  N.  Y.  657.  See  Gale  r. 
Archer,  42  Barb.  (N.  Y.)  320. 

Where  the  consideration  is  denied, 
plaintiff  must  show  payment  before  he 
can  have  specific  performance.  Logan 
V,  McCho^d,  2  A.  K.  Marsh.  (Ky.)  224. 

It  is  not  always  necessary  that  plain- 
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tiff  shall  have  performed  his  part  of  the 
contract.  This  he  may  escape  by  show- 
ing that  he  is  ready  and  willing  to  per- 
form. Jenkins  v,  Harrison,  66  Ala.  345; 
Forsyth  v,  McCauley,'  48  Ga.  402; 
Belle  Greene  Min.  Co.  v.  Tuggle,  65 
Ga.  652  ;  Botsford  v.  Burr,  2  Johns.  Ch. 
(N.  Y.)  416;  Baldwin  v,  Salter,  8  Paige 
(N.  Y.)  473;  Thompson  T'.  Scott,  i  M<i- 
Cord  Eq.  (S.  Car.)  39;  Colson  v. 
Thompson,  2  Wheat.  (U.  S.)  336; 
Goman  v,  Salisbury,  i  yern.  240. 

Or  that  defendant  by  his  conduct  has 
rendered  compliance  with  the  contract ' 
on  plaintiff's  part  impossible  or  vain. 
As  where  the  obligor  has  performed 
the  most  of  his  contract  and  the  remain- 
der is  voluntarily  done  by  the  obligee 
although  the  obligor  has  been  ready  and 
willing  to  do  ^11  himself.  Church  v. 
State,  I  A.  K.  Marsh.  (Ky.)  328. 

Or  some  other  sufficient  excuse  for 
his  default.  Cox  v,  Boyd,  38  Ala.  42 ; 
Jordan  v,  Deaton,  23  Ark.  704;  Camp- 
bell v.  Harrison,  3  Litt.  (Ky.)  292; 
Moore  v.  Skidmore,  Litt.  Sel.  Cas. 
(Ky.)  453;  12  Am.  Dec.  333;  Stevenson 
V.  Dunlap,  7  T.  B.  Mon.  (Ky.)  134;  Bab- 
cock  V.  Emrich,  64  How.  Pr.  (N.  Y.) 
435;  Ludlow  V.  Cooper,  13  Ohio  552. 

Of  course  if  the  undertaking  on  plain- 
tiffs part  is  not  a  condition  precedent, 
his  failure  to  perform  it  will  not  pre- 
vent a  specific  performance  in  his  favor. 
Minneapolis,  'etc.,  R.  Co.  v.  Cox,  76 
Iowa  306;  Mitchell  v.  Long,  5  Litt. 
(Kv.)  71. 

Or  if  the  act  required  of  him  be  a 
merely  nugatory  one,  his  failure  to  do 
it  will  not  impair  his  rights  to  a  specific 
performance.  Coale  v.  Barney,  i  Gill 
&J.  (Md.)324. 

An  executor  or  adhiinistrator  need 
not  tender  performance  in  order  to 
claim  it.  Mhoon  v.  Wilkerson,  47  Miss. 


%h 


/^here  the  obligation  upon  plaintiff 
is  not  a  condition  precedent,  equity  will 
see  to  it  that  defendant  is  protected  by 
requiring  the  plaintiff  to  show  that  he  is 
able  to  do  his  part,  and  in  the  absence 
of  such  a  showing,  as  where  it  appears 
that  insolvency  or  some  other  cause  will 
render  it  doubtful  if  he  can  fulfill  his 
part,  the  court  will  not  relieve  him. 
Sims  V,  McEwen,  27  Ala.  184. 

Where,  by  agreement  under  seal,  A 
covenanted  to  sell  to  B  a  tract  of  land, 
and  make  a  warranty  deed  therefor,  and 
B  covenanted  to  paj'  a  certain  sum' 
therefor  by  installments — held,  that  B 
was  not  entitled  to  a  decree  for  a  speci- 
fic performance  on  the  payment  of  the 
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first  installment,  withoutgiving  security, 
by  mortgage  or  otherwise,  for  the  re- 
maining installments.  Van  Scoten  v. 
Albright,  5  N.J.  Eq.467. 

In  a  bill  by  a  vendee  for  the  specific 
performance  of  the  contract  of  sale,  his 
insolvency  is  no  objection  to  a  decree 
for  performance,  as  a  conveyance  will 
be  decreed  only  on  payment  of  the  pur- 
chase-money. Sarter  v.  Gordon,  2  Hill 
Eq.  (S.  Car.)  i2i. 

It*has  been  held  that  a  vendor  who 
was  unable  to  convey  when  the  contract 
was  made,  cannot  maintain  a  suit  for 
specific  performance,  though  he  after- 
wards obtains  and  tenders  a  convey* 
ance.  Luse  v,  Deitze,  46  Iowa  205. 
But  this  cannot  be  the  true  doctrine. 
See  infra^  this  title.  Contracts  Relating 
to  Land-^Title. 

He  is  not  bound  to  a  literal  compliance 
with  his  obligation,  but  may  establish 
his  position  in  a  court  of  equity  by  a 
substantial  performance  of  it.  Shaw  ?'• 
Livermore,  2  Greene  (Iowa)  338;  Clark 
r.  Sears,  3  Iowa  104;  Johnston  v.  Mit- 
chell, I  A.  K.  Marsh.  (Ky.)  227;  10  Am. 
Dec.  727;  Church  v.  State,  i  A.  K. 
Marsh.  (Ky.)  330. 

Imtaneee. — Thus,  where  one  agreed, 
in  writing,  to  convey  to  a  railroad  com- 
pany five  acres  of  land»  on  condition 
that  it  would  locate  its  depot  upon  a 
certain  forty -acre  tract,  or  upon  any 
five  acres  adjoining,  and  the  depot  was 
located  upon  a  tract  which  touched  a 
corner  of  the  forty -acres,  but  did  not  lie 
alongside  of  it,  it  was  held  that  there 
had  been  a  substantial  compliance,  en- 
titling the  company  to  specific  perform- 
ance.   Fitzgerald  v.  Britt,  43  Iowa  498. 

If  the  vendor  stands  by  and  suffers  the 
vendee  to  make  valuable  improvements, 
and  does  not  demand  a  strict  compli- 
ance with  the  terms  of  the  contract  by 
the  vendee,  equity  will  deem  him  to 
have  waived  a  strict  compliance,  and 
upon  a  substantial  compliance,  equally 
favorable  to  him,  will  decree  a  convey- 
ance.    Farley  v,  Vaughn,  11  Cal.  227. 

If  a  vendee  shows  a  readiness, 'with- 
out injury,  to  perform  substantially  hip 
agreement,  he  is  entitled  to  the  aid  of  a 
court  of  equity.  Hart  v.  Brand,  i  A. 
K.  Marsh.  (Ky.)  159;  xo  Am.  Dec.  715. 

On  a  bill  by  a  vendee  for  the  specific 
performance  of  an  agreement  for  the 
sale  of  lands,  a  slight  variation  or  de- 
fault on  the  part  of  the  vendee,  in  the 
performance  of  wock  to  be  done  by  him 
before  the  deed  was  delivered,  will  not 
prevent  a  decree  for  specific  perform- 
ance, if  the  difference  is  a  proper  sub- 
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5.  He  Who  Comes  Into  Equity  Must  Come  With  Clean  Hands.^ 


ject  for  compensation  in  money.  And 
if  the  vendee  has  perfonned  a  valuable 
part  of  the  contract  and  is  in  no  default 
as  to  the  performance  of  the  residue,  he 
will  be  entitled  to  his  decree.  Hulmes 
V,  Thorpe,  5  N.  J.  Eq.  415. 

It  is  in  equity  a  sufficient  perform- 
ance, by  a  purchaser  of  land,  of  a  stip- 
ulation* to  pay  the  taxes,  to  allow  it  to 
go  to  sale  for  taxes,  and  bid  it  off  liim- 
self,  if  he  seeks  no  inequitable  advant- 
age from  the  tax  sale ;  it  is  an  indirect 
mode  of  payment.  Oliver  v.  Croswell, 
42  III.  41. 

Enforcement  will  be  denied  him  if  the 
contract  be  one  that  he  has  repeatedly 
broken,  even  if  the  other  party  has  been 
guilty  of  the  first  breach,  and  he  will  be 
ieft  to  his  legal  remedies.  Ohio  Steel 
Barb  Fence  Co.  v,  Washburn,  etc., 
Mfg.  Co.,  36  Fed^.  Rep.  702. 
.  A  tenant  under  a  lease  containing  a 
covenant  to  renew  cannot  enforce  such 
covenant  if  he  has  violated  other  cove- 
nants in  his  lease  as  by  a  prohibited  use 
of  the  premises.  Gannett  v,  Albree,  103 
Mass.  372. 

Specific  performance  of  a  contract  for 
the  sale  of  land  will  not  be  decreed 
where,  at  the  time  of  filing  the  bill  and 
at  the  time  of  trial,  the  plaintiffs  are  in- 
debted to  defendant  for  the  balance  of 
purchase  money,  which  they  have  not 
offered  to  pay.     Askew  v,  Carr,  81  Ga. 

Specific  execution  of  an  agreement 
will  not  be  decreed  at  the  instance  of 
a  party  who  has  been  in  default,  and 
where  the  specific  execution  would  be 
Injurious  to  the  other  party*  Vail  v. 
Nelson,  4  Rand.  (Va.)  478. 

Offer  to  Perform  SomotimeB  Inaufflelont. 
— Plaintiff  sued  to  compel  conveyance 
to  him  by  defendant  of  certain  land, 
basing  his  suit  on  the  defendant's  bond 
to  convey  to  him  the  land,  given  in  1850, 
in  consideration  that  the  plaintiff 
•hould  represent  him  in  effecting  a  par- 
tition of  this  and  other  land,  between 
the  defendant  and  a  joint  owner.  The 
partition  was  partially  effected  in  1850; 
but  the  difficulties  arising  induced  the 
parties  to  postpone  completion  until 
the  boundaries  of  the  grant  could  be  set- 
tled by  proper  authorities.  This,  it  ap- 
peared, was  not  done  until  1857,  when 
the  plaintiff  offered  to  go  on  and  com- 
plete the  partition, 'but  the  defendant 
refused.  Held,  that  the  plaintiff  could 
not  be  compelled  to  perform;  that 
his  offer  to  perform  was  not  equivalent 


to  performance;  that,  therefore,  he 
could  not  have  a  decree  for  specific 
performance,  as  against  the  defendant, 
but  must  be  left  to  his  remedy  for 
damages.    Cooper  v.  Pena,  21  Oaf.  403. 

The  utmost  good  faith  is  expected  of 
all  parties  before  the  court  and  any 
lapse  therefrom  will  be  fatal. 

One  party  to  a  contract,  after  accept- 
ing the  other's  understanding  of  it, 
which  was  mutually  acted  upon,  is.  on 
a  bill  for  specific'  performance  filed 
against  him,  precluded  from  making 
the  defense  that  the  complainant  is  un- 
willing to  perform  the  contract.  Price 
V,  Morgan  (N.  J.  1887),  10  Atl.  Rep. 
663. 

where  a  party  to  a  contract  of  pur- 
chase displayed  bad  faith  in  repudiat- 
ing an  obligation  to  pay  a  certain  rate 
of  interest,  he  was  denied  any  right  to 
specific  performance.  McClellan  r. 
Darrah,  50  III.  249. 

A  vendor  who  refuses  the  purchaser's 
tender  of  the  purchase- money  on  the 
ground  that  he  is  not  bound  to  convey, 
cannot  afterwards  base  his  refusal  00 
an  objection  to  a  misdescription  of  the 
deed  which  he  was  requested  to  ex- 
ecute. Carskaddon  f.  Kennedy,  40  X. 
J.  Eq.  259. 

Instaneoa. — Plaintiff  sought  to  pur- 
chase of  defendant  a  certain  land  owned 
by  him,  and  was  informed  that  it  had 
been  withdrawn  from  sale.  Next  day  or 
the  day  after,  he  purchased  the  property 
through  defendant's  agents,  who  had 
not  been  notified  of  its  withdrawal;  but 
he  made  no  inquiry  as  to  whether 
their  authority  antedated  the  informa- 
tion received  by  him  from  defendant 
An  enforcement  of  his  contract  was  re- 
fused. Wickham  v,  Winchester,  75 
Iowa '327. 

If  a  vendor  of  land,  after  entering  in- 
to an  agreement  to  convey  on  payment 
of  the  purchase  money,  mortgages  the 
premises,  he  cannot  claim  a  specific  per- 
formance of  the  contract  by  the  vendee. 
Huber  v.  Burke,  ix  S.  &  R.  (Pa.)  23S. 

Performance  must  have  been  done 
without  any  unreasonable  delay  or 
plaintiff  cannot  claim  that  he  has  ful- 
filled his  duty.  Lewis  v.  Woods,  4  How. 
(Miss.)  86;  34  Am.  Dec.  no. 

He  must  be  prompt  and  eager  to  per- 
form. Brown  v.  Haines,  12  Ohio  1. 
See  infra,  this  title.  Tender;  Laches, 

1.  Mississippi,  etc.,  R.  Co.  v.  Crom- 
well, 91  U.S.  643 ;  Conrad  v.  Lindler. 
2  Cal.  173;  Howe  Mfg.  Ca  v,  Gougb, 
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6.  Between  Equal  Equities  the  Law  Prevails.^ 

7.  Equity  Acts  In  Personam,  Not  in  Beni.^ 

8.  Equity  Acts  Specifically.^ 

v.  DOCTSINES  Illustbated. — Other  doctrines  governing  the 
equitable  enforcement  of  contracts  are  as  general  in  their  applica- 
tion as  those  expressed  in  the  familiar  maxims  of  equity  above 
quoted.    These  are — 

1.  Equity  Will  Not  Decree  Specific  Performance  Unless  Strictly 
Equitable. — The  decree  must  be  equitable  to  all  parties.* 
In  the  spirit   of  this  principle  the  courts  refuse  to  declare  or 


2  111.  App.  477 ;  Bohanan  v.  Bohanan, 
96  111.  591;  Kelly  V.  Kendall,  118  111. 
650;  Kitchen  v.  Coffyn,  4  Ind. 
504 ;  Welflev  v,  Shenandoah  Iron,  etc., 
Co.,  83  Va.768. 

One  who  has  fraudulently  con- 
cealed a  material  fact  in  connection 
with  a  contract  cannot  specifically  en- 
force it.  King  V,  Knapp,  59  N.  Y. 
462;  Byars  v,  Stubbs,  85  Ala.  2<fi\ 
Hetfield  V.  Willey,  105  111.  286. 

If  the  plaintiff's  case  appears  uncon- 
scionable, specific  performance  will  be 
denied  him.  Weise's  Appeal,  72  Pa. 
St.  351 ;  Tucke  v.  Buchholz,  43  Iowa 
415 ;  Vaughan  v,  Thomas,  i  Bro.  C.  C. 
556. 

1.  The  widow  of  A  and  his  chil- 
dren, who  were  of  age,  sold  to  B  a 
tract  of  land  belonging  to  their  fath- 
er's estate.  One  of  tfhe  infants,  after 
coming  of  age,  received  his  share  of 
the  purchase  money,  and  acquiesced 
in  the  sale,  but  afterwards  gave  his 
bond  for  a  conveyance  of  his  interest 
in  the  tract  to  C,  and,  a  few  weeks 
after,  made  a  conveyance  to  B.  C 
sold  the  bond  to  D,  who  brought  h\s 
bill  for  a  conveyance.  Held^  that  as 
the  bond  was  notice  of  B's  possession, 
it  should  have  put  a  purchaser  upon 
inquiry  into  the  nature  of  B's  title,  and 
that  the  equities  being  equal,  the  le- 
gal title  of  B  must  prevail.  Gallaher  v. 
Hunter,  5  Mo.  507. 

A  court  of  equity  will  not  enforce  a 
gratuitous  undertaiking  on  the  part  of 
a  wife  to  subject  her  separate  estate  to 
the  payment  of  her  husband's  debts. 
In  such  cases  the  legal  title  will  not  be 
allowed  to  prevail  in  a  court  of  equity 
over  the  equitable  right;  it  is  only 
where  the  equities  are  equal  that  the 
law  prevails.  White's  Appeal,  36  Pa. 
St.  134.^ 

2.  See  sHpra^  this  title,  yurisdiction, 

3.  In  other  words,  equity  will  not 
compel  specific  performance  when  the 
benefits  of  a  contract  cannot  be  real- 


ized according  to  its  terms.  Marietta, 
etc.,  R.  Co.  T'.  Western  Union  Tel. 
Co.,  38  Ohio  St.  24;  10  Am.  &  Eng.  R. 
Cas.  387. 

4.  Cheney  t;.  Libby,  134  U.  S.  68; 
Casey  v.  Holmes,  10  Ala.  776;  Ellett  v. 
Wade,  47  Ala.  456;  Schuessler  v, 
Hachett,  c8  Ala.  18;  Hurst  v.  Thomp- 
son, 73  Ala.  158;  Kelly  t;.  Central  Pac. 
R.  Co.,  74  Cal.  557 ;  5  Am.  St  Rep. 
470;  Canterbury  Aqueduct  Co.  v, 
Ensworth,  22  Conn.  608;  Swint  v, 
Carr,  76  Ga.  322 ;  2  Am.  St.  Rep.  44 ; 
Chicago  &  Alton  R.  Co.  v,  Schoene- 
man,  90  111.  258;  Chicago,  etc.,  R.  Co.  v. 
Reno,  113  111.  39;  Duncan  v.  Central 
Pass.  R.  Co.,  85  Ky.  525 ;  Fowler  v. 
Marshall,  29  Kan.  665;  Mansfield  v, 
Sherman,  81  Me.  365 ;  Buckley  v.  Pat- 
terson, 39  Minn.  250;  Love  v.  Sort- 
well,  124  Mass.  446;  Wonson  v,  Fenno, 
129  Mass.  405 ;  Munch  v.  Shabel,  37 
Mich.  166;  Veth  v.  Gierth,  92  Mo.  97; 
Eaton  7^  Eaton,  64  N.  H.  493 ;  John- 
son V.  Hubbell,  10  N.  J.  Eq.  332;  66 
Am.  Dec.  773 ;  Sherman  v.  Wright,  49 
N.  Y.  227;  Margraf  v,  Muir,  57  N.  Y. 
155;  Stevens  v.  Comstock,  109  N.  Y. 
655;  Day  V,  Hunt,  112  N.  Y.  191; 
Congei*  V,  New  York,  etc.,  R.  Co.,  45 
Hun  (N.  Y.)  296;  Ramsey  v,  Gheen, 
99N.  Car.  215;  Miles  v.  Dover  Fur- 
nace Iron  Co.,  125  N.  Y.  294;  Murt- 
feldt  V.  New  York,  etc.,  R.  Co.,  102 
N.  Y.  703;  25  Am.  &  Eng.  R.  Cas. 
144;  Huntington  v,  Rogers,  9  Ohio 
St.  ^ii;  Backus's  Appeal,  58  Pa. 
St.  186;  Henderson  tr.  Hays,  2  Watts 
(Pa.)  148;  Garnett  v.  Macon,  6  Call 
(Va.)  308;  Bryan  v.  Lofftus,  i  Rob. 
(Va.)  12;  39  Am.  Dec.  242. 

Instaneea. — A  decree  will  not  be 
rendered  where  it  is  evident  that  the 
contract  was  entered  into  thought- 
lessly. Godwin  v,  Collins,  4  Houst. 
(Del.)  28. 

.  Where  a  bill  in  equity  has  been 
brought  to  enforce  the  specific  per- 
formance of  an  agreement  to  convey 
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enforce  a  forfeiture  if  it  can  be  avoided.     And  if  the  complainant, 
by  the  strict  terms  of  his  contract,  is  entitled  to  a  forfeiture,  it 
will  be  withheld  if  the  defendant  is  ready  to  comply  at  once 
with  his  obligation.* 
2.  Equity  May  Enforce  But  Not  Kake  Agreements.' 


lands,  the  court  will  be  hardly  disposed 
to  afford  relief  to  the  plaintiff,  when 
the  enforcement  of  the  contract  will 
be  attended  with  inequitable  loss  to  de- 
fendants in  impairing  the  value  of  ad- 
joining lands.  Church  of  the  Advent 
V.  Farrow,  7  Rich.  Eq.  (S.  Car.)  378. 

So,  in  Richmond  v.  Dubuque,  etc., 
R«  Co.,  33  Iowa  422,  specific  perform- 
ance was  refused  on  the  ground  that 
it  would  subject  defendant,  and  the 
public  also,  to  delays,  inconvenience, 
and  loss. 

1.  Knott  V,  Stephens,  5  Oregon  235 ; 
Hall  V,  Delaplaine,  5  Wis.  206 ;  68  Am. 
Dec.  57. 

In  Knott  V.  Stephens,  5  Oregon  235, 
the  court  by  Bonham,  }.,  said :  "  Com- 
pensation and  not  forfeiture  is  a  favo- 
rite maxim  with  courts  of  equity ;  and 
where  the  vendor,  by  his  contract  to 
convey,  had  not  affirmatively  expressed 
his  intention  to  make  the  time  of  pay- 
ment material,  courts  of  equity  will  in- 
fer that  it  was  understood  that  inter- 
est on  the  deferred  payments  would  be 
a  sufficient  compensation  for  the  de- 
lay." 

A  change  in  the  circumstances  of 
the  parties  or  in  the  value  of 
the  property  involved  might  render 
enforcement  inequitable.  See  infra^ 
this  title.  Fairness — Change  of  CiV' 
cumstances, 

A  covenant,  restricting  the  use  of 
certain  land,  fixed  a  minimum  price  for 
the  cost  of  all  buildings  to  be  erected 
on  the  land.  Held^  that  such  cove- 
nant will  not  be  specifically  enforced 
where  it  appears  that  the  term  of  the 
covenant  has  nearly  expired ;  that  the 
character  of  the  locality  has  so 
changed  as  to  render  it  apparent  that 
buildings  of  the  class  contemplated  by 
the  covenant  will  not  be  built  upon 
the  affected  land ;  that,  in  the  mean- 
time, if  the  covenant  should  be  spe- 
cifically enforced  the  lands  affected  by 
it  could  not  be  profitably  used ;  that 
the  complainant  himself  has  built  a 
house  upon  the  affected  land  which 
does  not  comply  with  the  spirit  of  the 
covenant ;  and  that  the  erection  ob- 
jected to  will  not  be  detrimental  t6 
him.     Page  v.  Murray,  46  N.  J.  Eq.  325. 


One  railroad  company,  in  consider- 
ation of  the  right  to  cross,  gave  the 
other  a  right  to  cross  at  some  future 
time.  Held^  that  the  specific  per- 
formance of  the  latter  agreement 
would  not  be  decreed  where  the  cross- 
ing was  to  be  at  a  place  not  contem- 
plated by  the  parties,  and  where  it 
would  do  a  very  great  damage  to  the 
former  company ;  namely,  by  crossing 
a  drill  and  freight  yard.  Coe  v.  New 
Jersey  Midland  R.  Co.,  31  N.  J.  Eq. 
105. 

Specific  performance  of  a  contract 
by  a  railroad  company  with  a  land- 
owner to  erect  a  station  at  a  certain 
point  is  properly  denied  by  a  court  of 
equity,  where  it  appears  that  such 
point  is  on  the  side  of  a  steep  moun- 
tain, in  a  sparsely  settled  district,  and 
approached  by  a  steep  grade ;  that  the 
station  could  only  be  constructed  it  t 
great  expense;  and  that  the  public 
travel  would  be  delayed  by  the  stop- 
page of  the  trains,  and  the  public  con- 
venience would  be  impaired.  Conger 
V,  New  York,  etc.,  R.  Co..  45  Hun(N. 
Y.)  206. 

Enforcement  of  specific  performance 
of  a  contract  should  be  refused  if  such 
enforcement  would  operate  injuriously 
to  the  interests  of  oUier  lessors*  So- 
ciety for  Establishing  Manufactures  r. 
Low,  17  N.  J.  Eq.  19. 

An  agreement  by  a  railroad  company 
with  a  city  to  locate  its  terminus,  of- 
fices, and  machine-shops  therein,  and 
continue  them  there  notwithstanding 
its  own  interests  and  those  of  the  pub- 
lic should  subsequently  demand  their 
removal,  is  not  enforceable  in  eqoitr. 
Texas,  etc.,  R.  Co.  v.  Marshall,  136  (J. 
S.  395 ;  42  Am.  &  Eng.  R.  Cas.  637. 

Before  granting  a  decree  of  specific 
performance  the  court  will  determine 
whether  the  rights  of  others  not  par- 
ties be  seriously  affected,  and  in  such 
cases  if  the  decree  would  operate  in- 
equitably upon  strangers  whose  rights 
have  vested  since  the  contract  was 
made  the  court  will  refuse  its  decree. 
Curran  v.  Holyoke  Water  Power  Co., 
116  Mass.  90. 

2.  Cheney  z\  Libby,  134  U.  S.  68; 
Lombard  v.  Chicago  Sinai  Congrega- 
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tion,  75  111.  271;  Maughlin  v.  Perry,  35 
Md.  352;  O'Brien  v,  Pentz,  48  Md.  562; 
Stoddard  v.  Hart,  23  N.  Y.  559;  Do- 
mestic Tel.  Co.  V.  Metropolitan  Teleph. 
Co,,  39  N.  J.  Eq.  160. 

In  Hunt  V,  Rousmaniere,  i  Pet.  (U. 
S.)  14,  the  court,  by  Washington,  J., 
says  :  "  Equity  may  compel  parties  to 
perform  their  agreements,  when  fairly 
entered  into,  according  to  their  terms; 
but  it  has  no  power  (o  make  agree- 
ments for  parties  and  then  compel 
them  to  execute  the  same.  The  former 
is  a  legitimate  branch  of  its  jurisdiction, 
and,  in  its  exercise,  is  highly  beneficial 
to  society.  The  latter  is  without  its  au- 
thority, and  the  exercise  of  it  would 
not  only  be  an  usurpation  of  power  but 
would  be  highly  mischievous  in  its  con- 
sequences." 

Equity  cannot  make  nor  alter  a  con- 
tract for  the  parties  and  then  execute 
it.  If  the  contract  must  be  reformed 
before  it  can  be  executed  it  can  only  be 
reformed  in  a  suit  for  that  purpose,  or 
upon  a  bill  particularly  praying  for  that 
relief.  Grey  v,  Tubbs,  43  Cal.  359; 
Osborn  v.  Phelps,  19  Conn.  63;  48 
Am.  Dec.  133 ;  Kemp  v,  Humphreys, 
13  111.  ^73;  Coit  V,  Beaumont,  32  Mo. 
118;  Nbrfleet  v,  Southall,  3  Murph.  (N. 
Car.)  189.  But  see  Philpot  v,  Elliott,  4 
Md.  Ch.  273;  White  v.  Port  Huron, 
etc.,  R.  Co.,  13  Mich.  356. 

Where  a  vendor  accepts  part  pay- 
ment on  a  contract  to  sell  real  estate,  he 
cannot  afterwards  impose  new  terms  or 
conditions,  and  equity  will  decree  a 
specific  performance  of  the  contract 
against  him  and  a  purchaser  with  notice 
of  the  contract.  Keegan  v.  Williams, 
22  Iowa  378. 

Nor  will  equity  reform  a  writing  to 
make  an  agreement  of  a  different  effect 
from  that  which  the  parties  intention- 
ally entered  into.  Stoddard  v.  Hart,  23 
N.'Y.  556.  In  this  case  the  court,  by 
Comstock,  C.J.,  says:  "Will  a  court 
of  equity  make  a  new  contract  for  par- 
ties in  order  to  effectuate  a  mere  under- 
standing, where  no  agreement  is  pre- 
tended different  from  the  one  which  the 
writing  already  expresses,  and  where 
there  are  no  circumstances  of  surprise, 
imposition,  fraud,  or  misplaced  confi- 
dence? To  do  so,  I  think,  would  be 
taking  a  step  in  advance  of  the  settled 
rule  on  the  subject.'* 

In  Attomey-GenM  v.  Sitwell,  i  Y.  & 
C.  559,  the  court,  by  Baron  Alderson, 
said:  *'I  cannot  help  feeling  that  in  the 
case  of  an  executory  agreement,  first 
to  reform  and  then  to  decree  an  execu- 


tion of  it,  would  be  virtually  to  repeal 
the  Statute  of  Frauds." 

Quoting  this  remark,  the  court,  by 
Waite,  J.,  in  Osborn  v,  Phelps,  19 
Conn.  63;  48  Am.  Dec.  136,  said: 
"  These  cases  appear  to  be  founded 
upon  a  just  and  reasonable  construc- 
tion of  the  statute,  and  fully  establish 
the  rule,  that  if  two  parties  enter  into 
an  agreement  respecting  the  sale  of  real 
estate,  and  fail  to  reduce  that  agree- 
ment to  writing,  according  to  their  in- 
tention, it  is  not  competent  for  the  pur- 
chaser to  come  into  a  court  of  chancery, 
for  the  purpose  of  having  the  written 
agreement  rectified,  by  the  aid  of  parol 
evidence,  and  then  the  execution  en- 
forced. 

"  But  this  rule  does  not  apply  where 
the  mistake  is  set  up  by  way  of'^defense 
against  a  claim  for  the  specific  execu- 
tion of  a  contract.  In  such  case,  the 
object  is  not  to  enforce  the  execution  of 
a  parol  agreement,  but  to  prevent  the 
execution  of  a  written  one,  which  the 
parties  never  intentionally  made  to  re- 
sist one  which  to  enforce 'would  be  in- 
equitable and  unjust.  It  was  not  the 
object  of  this  statute  to  give  any 
greater  efficacy  to  written  contracts  for 
the  sale  of  lands,  than  they  possessed  at 
the  common  law;  but  merely  to  require 
such  contracts  to  be  made  in  writing, 
in  order  to  lay  the  foundation  of  a  suit 
at  law  or  in  equity." 

Where  a  husband  has  agreed  to  allow 
his  wife  property  to  a  certain  value,  for 
her  separate  maintenance,  to  be  se- 
lected by  her,  and  valued  by  A  and  B, 
a  court  of  equity  cannot  substitute  other 
appraisers  without  the  consent  of  the 
husband,  and  enforce  the  agreement. 
Wallingsford  v.  Wallingsford,  6  Har.  & 
J.  (Md.)  485. 

The  parUes  having  contracted  for  a 
sale  on  credit,  the  purchase  money  to 
be  secured  by  a  mortgage,  payable  by 
installments,  a  court  of  equity  will  not 
decree  a  conveyance  reserving  a  ground 
rent,  extinguishable  at  the  times  and  in 
the  proportions  specified  for  the  pay- 
ment of  the  installments  contracted  to 
be  secured  by  mortgage.  Nor  will  th« 
payment  of  the  whole  of  the  purchase 
money  in  cash  be  decreed.  Philadel- 
phia, etc.,  R.  Co.  V,  Lehigh  Coal,  etc., 
Co.,  36  Pa.  St.  204. 

Under  what  we  take  to  be  a  misap- 
plication of  this  doctrine,  the  Supreme 
Court  of  Pennsylvania  has  held  that 
where  a  vendor  has  contracted  to  con- 
vey land,  and  his  wife  refuses  to  join  in 
his  deed,  the  vendee  may  not  compel  a 
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conveyance  of  the  vendor's  interest 
-with  a  corresponding  abatement  of  the 
purchase  price,  as  this  would  be  in 
effect  making  a  new  contract  for  the 
parties.  Riesz's  Appeal,  73  Pa.  St. 
485.  See  infray  this  title,  Contracts  Re- 
lating to  jLand, 

1.  Where  the  specific  execution  of 
an  agreement  respecting  lands  will , 
be  decreed  between  the  parties,  it 
will  be  decreed  between  all  the 
parties  claiming  under  them  in  privity 
of  estate,  or  representation  or  title, 
unless  other  controlling  equities  in- 
tervene. Hays  V,  Hall,  4  Port. 
(Ala.)  374;  30  Am.  Dec.  530;  Wil- 
son t^.  Eniig,  44  Kan.  125;  Chambers 
t;.,  Alabama  Iron  Co.,  67  Ala.  353; 
Meyer  v.  Mitchell,  75  Ala.  475; 
Thompson  v,  Myrick,  20  Minn.  205; 
Cole  V.  Cole,  41  Md.  301 ;  Ryder  v, 
Robinson,  109  Mass.  67;  Curran  v, 
Holyoke  Water  Power  Co.,  1 16  Mass. 
90 ;  Champion  v.  Brown,  6  Johns.  Ch. 
(N.  Y.)  398;  10  Am.  Dec.  343;  Raynor 
V,  Lyon,  46  Hun  (N.  Y.)  227;  Leahey 
v.  Leahey,  11  Mo.  App.  413;  Boyce  v, 
Francis,  56  Miss.  573;  Robbins  v.  Mc- 
Knight,  5  N.  J.  ^q.  642 ;  45  Am.  Dec. 
406;  Worthington  v.  Lee,  61  Md.  530; 
Wheeler  v,  Crosby,  20  Hun  (N.  Y.) 
140;  Fisher  v.  Moolick,  13  Wis.  321; 
Smith  V.  Hibbard,  Dick.  730;  Hacket 
V.  McNamara,  Plunket  233 ;  Burgess  v. 
Wheate,  i  W.  Bl.  t2i.  But  compare 
Fowler  v.  Rice,  17  Pick. (Mass.)  100. 

Specific  performance  will  be  decreed 
against  an  heir  or  devise^  on  his  an- 
cestor's contract  of  sale  or  purchase, 
even  though  such  contract  did  not 
purport  to  be  obligatory  on  the  heirs. 
Moore  v,  Fitz  Randolph,  6  Leigh 
( Va  )  175 ;  29  Am.  Dec.  208 ;  Jenkins  v, 
Harrison,  66  Ala.  345 ;  Butler  v,  Holtz- 
man,  55  Ind.  125 ;  Everett  v.  Dilley,  39 
Kan.  73;  Woodbury  v.  Gardner,  77 
Me.  68;  Partridge  v.  Dorsey,  3  Har.  & 
].  (Md.)  302;  Jackson  v,  McCoy,  56 
Miss.  781 ;  Moore  v.  Burrows,  34  Barb. 
(N.  Y.)  173;  Wheeler  v.  Crosby,  20 
Hun  (N.  Y.)  140;  In  re  Mousseau's 
Estate,  40  Minn.  236;  Hunter  r.  Mills, 
29  S.  Car.  72 ;  Holt  v.  Holt,  2  Vern. 
^2.  See  Strange  v.  Watson,  11  Ala. 
324;  Dick's  Estate,  74  Cal.  284;  Mad- 
dox  V,  Rowe,  23  Ga.  431 ;  68  Am.  Dec. 
535;  Stewart  v.  Noble,  i  Greene 
(Iowa)  26 ;  Berryman  v.  MuUins,  8  B. 


Mon.  (Ky.)  152;  Miller  v,  Goodwin,  8 
Gray  (Mass.)  542;  Ryder  v.  Robinson, 
109  Mass.  67;  Gardner  v,  Warren,  52 
Mich.  309;  Bohanan  v,  Giles,  26  Fed. 
Rep.  204 ;  Glaze  v,  Drayton,  i  Desaus. 
(S.  Car.)  109;  Morris  v,  Morris  (N.  J. 
1888),  13  Atl.  Rep.  267;  Robinson  v. 
McDonald,  11  Tex.  385;  62  Am.  Dec. 
480;  Hibbert  v,  Aylott,  52  Tex.  ^30; 
Goddin  v.  Vaughn,  14  Gratt  (Va.) 
102. 

IZLBtancea. — Where  a  vendor  of  land 
dies  before  conveying  the  land  under 
the  contract,  leaving  an  only  child, 
who  is  a  lunatic,  his  heir  at  law,  on  t 
bill  for  specific  performance  by  the 
vendee,  the  court  will  direct  the  com- 
mittee of  the  lunatic  to  execute  the 
necessary  conveyances.  Swartwout  r. 
Burr,  I  Barb.  (N.  Y.)  495. 

And  even  where  the  estate  of  the 
decedent  is  insolvent,  where  a  trust 
has  arisen,-  specific  performance  will 
be  decreed.  Root  v.  Blake,  14  Pick. 
(Mass.)  271;  Boyd  v.  Soule,  8  Gray 
(Mass.)  554. 

On  a  bill  against  the  infant  heir  for 
specific  performance  of  a  contract  of 
the  ancestor,  the  court  may  direct  a 
conveyance  by  the  infant  when  of  age, 
and  in  the  meantime  may  authorize 
the  vendee  to  take  and  hold  posses- 
sion, and  will  restrain  the  infant  from 
interfering  with  the  possession,  or  in- 
cumbering the  title.  Sutphen  v,  Fow' 
ler,  9Paige  (N.  Y.)  280. 

Under  clear  proof  of  a  parol  con- 
tract, and  of  a  part  performance  there- 
of, a  specific  performance  was  decreed 
against  the  infant  heir  of  one  of  the 
parties,  allowing  him  six  months  after 
becoming  of  age  to  show  cause 
against  the  decree.  "Wilkinson  r.  Wil- 
kinson, z  Desaus.  Eq.  (S.  Car.)  201. 

A  gave  B  a  deed  to  land  upon  B's 
agreement  to  pay  certain  debts,  and 
give  A  a  life  lease  of  the  same  prem- 
ises, with  the  privilege  to  A  to  redeem 
the  property.  B  paid  the  debts  accord- 
ing to  agreement,  but  before  executing 
the  life  lease  he  died.  C  bought  B's 
title  from  his  heirs,  with  notice  of  the 
equitable  rights  of  A.  Held,  on  bill 
by  A  against  C  to  enforce  B*s  agree- 
ment, that  C  must  execute  a  life  lease 
to  A.     Ash  V.  Har.e,  73  Me.  401. 

A  made  his  will,  appointing  C  his 
executor,    and    devising    certain  real 
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estate  to  B  for  life ;  and,  after  the  de- 
termination of  that  estate,  to  C,  in 
trust,  to  support  certain  contingent 
remainders  in  fee.  A  afterwards  made 
a  contract  of  sale  to  D,  who  entered 
into  possession,  and  paid  a  part  of  the 
purchase  money.  A  died  without  re- 
ceiving the  balance  or  making  a  con- 
veyance, and  C  duly  qualified  as  his 
executor.  Held^  that  a  bill  by  B 
against  C  and  D  to  compel  the  specific 
performance  of  the  contract,  would 
lie.     Bissell  v.  Heyward,  96  U*-S.  580. 

A  contract  whereby  a  mother 
agrees,  in  consideration  -of  her  son's 
returning  to  her  farm,  working  it  and 
maintaining  her  from  it,  to  give  it  to 
him,  may  be  specifically  enforced  after 
her  death  against  her  heirs.  Thrall  xk 
Thrall,  60  Wis.  503. 

An  oral  agreement,  made  as  consid- 
eration for  a  deed  by  a  grantee  at  the 
time  of  its  execution,  to  furnish  the 
grantor  with  a  home  for  life,  and 
which  has  been  performed  during  the 
grantee's  lifetime,  is  taken  out  of  the 
Statute  of  Frauds,  so  that  specific  per- 
formance may  be  enforced  against  the 
grantee's  devises.  Herrick  v.  Stark- 
weather (Supreme  Ct),  8  N.  Y.  Supp. 
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^here  the  purchaser  has  fully  per- 
formed his  contract  under  a  parol 
agreement  to  sell  real  estate,  but  the 
grantor  is  suddenly  killed  before  a 
deed  is  executed,  the  purchaser  can 
have  specific  performance  from  the 
widow  and  children  of  the  grantor, 
though  nothing  was  averred  about  in- 
terest on  the  deferred  payments,  pay- 
ment of  taxes,  or  the  exact  time  of 
payment  of  the  balance  duie.  Everett 
V.  Dilley,  39  Kan.  73. 

But  compare  Givens  v.  Calder,  2 
Desaus.  Eq.  (S.  Car.)  172;  2  Am.  Dec. 
686,  where,  under  the  provisions  of  a 
South  Carolina  statute,  enforcement 
against  one  contractor's  heirs  was  re- 
fused to  the  heirs  of  the  other  con- 
tractor. 

Liability  of  ABflignee  with  Kotiee.— So 
a  purchaser  of  real  estate,  whether  by 
deed  or  by  title  bond,  who  has  notice 
of  his  grantor's  prior  contract  to  con- 
vey to  another  is  bound  by  that  con- 
tract, and  by  all  of  its  terms,  and  ac- 
quires no  greater  rights  than  his  ven- 
dor had.  Atcherley  v.  Vernon,  10  Mod. 
518;  Taylor  v,  Stibbert,  2  Ves.  437; 
Daniels  v.  Davison,  16  Ves.  249;  Ross 
V.  Purse  (Colo.  1891),  28  Pac.  Rep. 
473;  Chicago,  etc.,  R.  Co.  v.  Hay,  119 
111.  507;  Hunter  v.  Bales,  24  Incl.  299; 


Walker  r.  Cox,  25  Ind.  271 ;  Keegan 
V,  Williams,  22  Iowa  378 ;  Gregg  v. 
Hamilton,  12  Kan.  333;  Wilson  v, 
Emig,  44  Kan.  125;  Loveringv.  Fogg, 
18  Pick.  (Mass.)  540;  Murphy  v.  Mar- 
land,  8  Cush.  (Mass.)  575 ;  Hayward  v. 
Cain,  no  Mass.  273;  Connihan  v. 
Thompson,  in  Mass.  270;  Foss  v, 
Haynes,  31  Me.  81 ;  Ash  v.  Hare,  73 
Me.  401 ;  Farwell  v,  Johnston,  34  Mich. 
342 ;  Grummett  v,  Gingrass,  77  Mich. 
369;  Hines  v.  Baine,  x  S^ed.  &  M. 
Ch.  (Miss.)  530;  Thompson  v.  Henry, 
85  Mo.  451 ;  Carson  v.  Percy,  57  Miss. 
97;  Abbott  v,  Baldwin,  61  N.  H.  583; 
Young  V,  Young,'  45  N.  J.  Eq.  27 ; 
Wadsworth  v.  Wendell,  5  Johns.  Ch. 
(N.  Y.)  224;  Champion  r.  Brown,  6 
Johns.  Ch.  (N.  Y.)  402;  10  Am.  Dec. 
343 ;  Laverty  v,  Moore,  33  N.  Y..  658; 
Post  V,  West  Shore,  etc.,  R.  Co.,  50 
Hun  (N.  Y.)  301 ;  Cordes  v,  Kenney 
(Supreme  Ct),  7  N.  Y.  Supp.  849; 
Merithew  v.  Andrews,  44  Barb.  (N.  Y.) 
200;  Blake  v.  McMurtry,  25  Neb.  290; 
Hughes  V,  Reese,  22  Neb.  78 ;  Page  %k 
Martin,  46  N.  T.  Eq.  585;  Otis  v. 
Payne,  86  Tenn.  6i63 ;  Kennedy  v.  Em- 
bry,  72  Tex.  387 ;  Smallwood  r.  Mer- 
cer, I  Wash.  (Va.)  290. 

InetanoaB. — One  who  buys  land  and 
takes  a  conveyahce,  knowing  that  the 
vendor  has  already  made  a  contract  to 
sell  it  to  another,  stands  in  the  plac& 
of  his  vendor,  and  a  court  of  equity,  if 
it  would  decree  a  specific  performance 
of  the  contract  against  one,  will  ren- 
der a  like  decree  against  the  other. 
The  notice  need  not  be  actual  nor 
amount  to  full  knowledge.  Informa- 
tion, from  whatever  source  derived, 
which  would  excite  apprehension  in 
an  ordinary  ,mind,  and  prompt  a  per- 
son of  average  prudence  to  make  in- 
quiry, is  sufficient.  Notice  to  an 
agent,  received  while  clothed  with  au- 
thority to  promote,  and  while  engaged 
in  promoting,  the  intended  purchase, 
will  be  notice  to  the  principal,  even 
where  the  principal  comes  forward  be- 
fore the  agent  has  concluded  the  nego- 
tiations, and  completes  the  purchase  in 
person,  the  agent  not  participating  in 
the  final  stages  of  the  transaction. 
Bryant  v.  Booze,  55  Ga.  438. 

A  purchaser  who  had  contracted  for 
the  conveyance  of  lands  to  himself 
afterwards  contracted  to  sell  the  same 
to  a  third  person,  and  put  him  into 
possession.  His  vendor,  disregarding 
his  rights,  conveyed  the  lands  to  such 
third  person,  although  a  balance  was 
still  due  from  the  latter,  he  being  irre- 


935 


JhettiammuMtnud.  SPECIFIC  PERFORMANCE.  JMOisMViji^utsoA. 


sponiible.  Such  original  purchaser  has 
an  equitable  right  to  require  of  his 
vendee  a  conveyance  to  himself  in 
specific  perlormance  of  the  contract  of 
the  original  vendor,  inasmuch  as  such 
a  conveyance  would  simply  place  the 

Krtitf  where  by  their  contracts  they 
ve  agreed  to  place  themselves.    Bird 
V.  Hall,  30  Mich.  374. 

An  old  man  arranged  with  his  son 
that}  in  consideration  of  his  paying  a 
debt  secured  on  land,  he  should  take 
the  land  as  his  own  on  condition  he 
would  maintain  the  father  and  his  wife 
lor  life.  The  son  paid,  took  possession 
and  maintained  his  father  and  his  wife 
for  seven  years,  and  was  willing  to 
continue  to  do  so.  The  father  then 
conveyed  to  one  who  had  notice.  //«/</, 
r  that  the  son  could  enforce  a  convey- 
ance to  himself.     Neel  v»  Neel,  80  Va. 

584- 

After  the  execution  of  a  contract  to 
purchase  land  the  vendor  conveyed 
the  land,  and  assigned  the  contract  to 
a  third  person  who  accepted  payments 
from  the  vendee  on  the  contract. 
Heldy  that  these  payments  constituted 
such  privity  as  entitled  the  vendee  to 
maintain  a  suit  for  specific  perform- 
ance.   Lovejoy  v.  Potter,  60  Mich.  95. 

The  plaintiff,  prior  to  his  contract 
for  the  sale  of  land  to  the  defendant, 
'had  agreed  to  sell  a  portion  of  the 
land  to  A,  which  was  known  to  the  de- 
fendant, and,  subsequently  to  the  con- 
tract with  the  defendant,  had  conveyed 
to  A,  pursuant  to  the  agreement. 
Heldy  that  the  defendant  was  bound  to 
complete  his  contract,  deducting  from 
the  purchase  money  the  proceeds  of 
the  sale  to  A,  with  interest.  Vedder 
V.  Evertson,  3  Paige  (N.  Y.)  281. 

A  agreed  with  B  to  sell  to  him  hts 
right  to  land  in  possession  of  B,  if 
three  persons,  named,  should  find  thiit 
he  had  a  title  to  it,  and  fix  the  price 
which  B  should  pay ;  no  award  was 
made.  Held^  that  a  purchaser  of  B, 
with  notice  of  the  agreement,  could 
not  compel  A  to  make  a  conveyance, 
nor  to  submit  the  title  and  price  to 
any  other  mode  of  adjustment.  Small- 
wood  V.  Mercer,  i  Wash.  (Va.)  290. 

Defendant  gave  plaintiff  an  option 
on  his  land  good  for  thirty  days. 
Plaintiff  elected  to  purchase,  but  did 
not  tender  the  price  within  the  time, 
the  landowner  refusing  to  convey  on 
the  ground  that  his  wife  would  not 
sign  the  deed,  and  plaintiff  not  making 
his  tender,  owing  to  negotiations  with 
the  landowner,  to   induce  the  wife  to 


sign  the  deed.  Subsequently  the  land 
was  conveyed  by  deed.  In  which 
the  wife  joined  to  release  dower, 
to  one  who  took  with  notice  of  plain- 
tiffs rights,  though  in  the  belief  that 
plaintiff  would  sue  for  damages  in- 
stead of  specific  performance.  HeU^ 
that  plaintiff  was  entitled  to  a  convey- 
ance of  the  land  clear  of  dower.  Mans- 
field v.  Hodgdon,  147  Mass.  304. 

Notice. — Though  he  be  a  non-resi- 
dent, and  the  property  be  outside 
the  State,  the  court  will  hold  him  to 
the  consequences  if  he  take  with 
notice  of  outstanding  equities.  Pingree 
V,  Coffin,  12  Gray  (Mass.)  288. 

But  vag^e  reports  and  rumors  are 
not  sufficient  to  constitute  such  notice. 
Flagg  r.  Mann,  2  Sumn.  (U.  S.)  551; 
Hine  v,  Dodd,  2  Atk.  275 ;  Wildgoose 
V.  Wayland,  Gouldsb.  147. 

An  assignee  of  chattels,  with  notice 
of  a  prior  engagement  bestowing 
superior  rights  upon  another,  is 
chargeable  under  'such  engagements 
as  fully  as  his  assignor  would  be. 
Clark  V.  Flint,  22  Pick.  (Mass.)  231; 
33  Am.  Dec.  733 ;  Andrews  v.  Brown, 
3  Cush.  (Mass.)  136;  Maulden  v. 
Armistead,  18  Ala.  500. 

Pnrcliaaer  WlUumt  Motlca.  —  But  a 
specific  performance  will  not  be  de- 
creed against  a  bona  fide  grantee  who 
has  no  actual  notice  of  such  outstand- 
ing equities.  Shields  v.  Trammell,  19 
Ark.  51;  Ferrier  v,  Buzick,  2  Iowa  136; 
Russell  V.  Moffitt,  6  How.  (Miss.)  3q3. 

Particularly  if  the  one  seeking  relief 
has  been  at  all  negligent  in  protecting 
his  equities.  Doar  v.  Gtbbs,  z  Bailey 
Eq.  (S.  Car.)  371. 

One  who  takes  a  conveyance  with- 
out having  given  a  valuable  considera- 
tion therefor  is  bound  by  his  grantor*s 
contract  to  convey  .to  another.  Young 
V.  Young,  45  N.  J.  Eq.  27. 

Rlghta  of  Aaalgnaa. — ^So,  an  assignee 
of  a  contract  to  sell  or  lease  has  the 
same  rights  of  enforcement  as  his 
assignor.  Weis  v.  Meyer  (Ark.  1886). 
I  S.  W.  Rep.*  679;'  Hunt  v.  Hajt,  10 
Colo.  278;  Robbins  v.  McKnight,  5 
N.  T.  Eq.  642;  Robinson  v.  Perry, 
21  Ga.  183;  m  Am.  Dec.  455;  Wag- 
ner V,  Cheney,  16  Neb.  202;  Ensign 
V.  Kellogg,  4  Pick.  (Mass.)  x;  Gan- 
nett V.  Albree,  103  Mass.  372;  LoVe 
V.  Sortwell,  124  Mass.  446;  Wass  r. 
Mugridge,  128  Mass.  394. 

A,  who  held  certain  notes  of  B, 
agreed  to  surrender  them  in  considera- 
tion that  B  would  convey  to  her  cer- 
tain land  which  he  owned.    She  sur- 
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rendered  the  notes,  and.  without  wait- 
ing for  the  deed  for  the  land,  convened 
the  land  to  C.  Held,  that  B  might  be 
compelled  to  execute  the  deed,  and 
both  he  and  his  privies  were  estopped 
tp  deny  the  transaction,  or  set  up  any 
claim  to  the  land.  Johnson  v.  Hughart, 
«S  Ky.657. 

And  a  personal  representative  or 
heir,  as  his  decedent.  Godfrev  v, 
Dwinell,  40  Me.  94;  Moore  v.  Ctrw- 
ford,  130  U.  S.  122;  White  v.  Hooper, 
6  Jones  £q.  (N.  Car.)  152;  Rutherford 
1/.  Green,  2  Ired.  Eq.  (N.  Car.)  12 x. 

Where,  by  the  reason  of  the  loss  of 
deeds  or  failure  to  record  them,  title  to 
land  is  not  clear,  the  owner  may  com- 
pel parties  through  whom  he  claims  to 
execute  the  necessary  conveyances  to 
confirm  the  title.  Blight  r.  Banks,  6 
T.  B.  Mon.  (Ky.)  192;  17  Am.  Dec. 
136. 

Equity  will  grant  specific  perform- 
ance to  the  assignee  of  an  agree- 
ment to  convey  land,  regardless  of 
that  privity  of  contract  between  the 
parties  which  is  indispensable  to  a  suit 
at  law;  and  a  subsequent  parol  exten- 
sion of  the  time  of  payment  for  the 
land  by  the  original  purchaser  applies 
to  the  assignee  who  succeeds  to  all  his 
assignor's  equities  under  the  original 
agreement  Ewins  v.  Gordon,  49  N. 
H.444. 

Where  a  vendor  agreed  in  writing 
to  convey  to  the  vendee  on  payment 
of  a  certain  price,  it  was  held  that  a 
mortgagee  of  the  vendee  was  entitled 
upon  a  tender  of  the  price,  to  main- 
tain, a  bill  against  the  vendor  for  a 
conveyance.  Ricker  v,  Moore,  77 
Me.  292. 

Laehea  of  ABslgnor. — And  the  laches 
or  the  abandonment  or  forfeiture  of 
contract  rights  by  those  under  whom 
he  claims,  is  imputed  to  him.  Aldrich 
V.  Putney,  11  Paige  (N.  Y.)  2oj; 
Havens  v.  Patterson,  43  N.  Y.  218; 
Hayes  v,  Nourse,  X14  N.  Y.  595;  xi 
Am.  St.  Rep.  700;  Frazier  v,  Broad- 
nax,  2  Litt.  (Ky.)  249.  See  Kennedy 
V.  Embry,  72  Tex.  387. 

LaehM  of  lafuitB:— The  fact  that  the 
heirs  of  the  contractor  were  all  in- 
fants, is  no  excuse  for  their  failure  to 
perform  their  ancestor's  contract;  and 
the  laches  which  would  have  barred 
such  a  suit  by  him  will  bar  a  like 
suit  by  them.  Havens  v.  Patterson, 
43  N.  Y.  218;  Hayes  v.  Nourse,  X14 
N*  Y.  595 ;  II  Am,  St.  Rep.  700. 

It  is  possible  for  a  plaintiff  to  have, 
an  interest  capable  of    supporting  a 


bill  praying  for  specific  performance, 
although  he  was  not  a  party  to  the 
contract.  3  Parsons  on  Contracts  354 ; 
Hook  v,  Kinnear,  3  Swanst.  417 ;  Hill 
V.  Gomme,  5  M.  &  C.  250;  i  Beav. 
540 ;  Colyear V.  Countess  of  Mulgrave, 
2  Keen  81 ;  Vernon  v.  Vernon,  2  P. 
Wms.  594. 

Thus  where  a  debtor  has  partly  per- 
formed his  contract  to  purchase  real 
estate  his  creditors  may  come  in  and 
complete  it  and  compel  the  convey- 
ance to  them.  Ayer  v,  Bartlett,  6 
Pick.  (Mass.)  76. 

Where  a  vendee  of  land  receives  a 
title  bond,  and,  at  the  same  time,  exe- 
cutes his  promissory  notes  for  the 
price,  the  transaction  constitutes  an 
executory  contract  for  the  sale  of  land, 
which — in  favor  of  indorsees  of  the 
notes  for  value  before  maturity,  who 
knew  of  the  contract — may  be  spe- 
cifically enforced  in  equity,  by  a  sale 
of  the  land  and  an  application  of  the 
proceeds  to  the  indebtedness;  and 
they  are  entitled  to  an  obligation  to 
pay  rent  given  by  the  vendee  after 
maturity  of  the  notes.  Walker  v.  Kee, 
16  S,  Car.  76. 

Izistanees  Wb^ra  PrlTieB  HaTe  Bean 
Bound. — In  McKee  v.  Barley,  11  Gratt 
(Va.)  340,  A  and  B  were  coparceners. 
Without  authority  from  B,  A  con- 
veyed a  portion  of  the  land,  using  B's 
name  in  the  deed.  Afterwards  A  and 
B  conveyed  the  whole  land  to  D,  who 
had  notice  of  the  previous  conveyance 
to  C.  C  sued  D,  setting  up  his  deed 
as  an  agreement  for  the  conveyance  of 
the  piece  of  land  described  in  his 
deed,  and  prayed  for  a  specific  en- 
forcement of  that  agreement,  and  it 
was  granted. 

The  Alabama  legislature  created  a 
harbor  board,  with  authority  to  con- 
tract for  the  improvement  of  Mobile 
harbor,  and  requiring  the  county  /of 
Mobile  to  issue  its  bonds  to  said  board 
to'  a  certain  amount  to  pay  for  said 
improvement.  The  board  made  a 
contract  for  work  on  the  harbor,  to  be 
paid  for  in  said  bonds.  Work  was 
performed  by  contractors,  and,  on 
settlement,  six  bonds  of  $1,000  each 
were  found  to  be  due  them.  The  act 
creating  the  board  had  been  repealed, 
and  when  the  board  ceased  operations 
it  had  no  means  to  pay  this  obligation. 
Held,  that  a  bill  in  equity  by  the 
contractors  against  the  county,  to 
compel  a  delivery  of  the  bonds,  was 
well  brought.  Kimball  v.  Mobile 
Co.,  3  Woods  (U.  S.)  555. 
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4.  Jurisdiction  Onoe  Acquired,  Retained. — When  equity  has  once 
obtained  jurisdiction,  it  will  determine  all  questions  material  to 
the  accomplishment  of  complete  justice  between  the  parties.* 

specific  performance  and  from  some 
cause  not  known  to  plaintiff  at  the  time 
the  suit  was  brought  this  special  relief 
has  proven  impracticable  or  impossible, 
he  may  grant  the  plaintiff  compensA- 
torjr  damages  as  the  only  possible  alter- 
native to  the  expense  and  delay  of  an 
action  at  law.  Pratt  v.  Law,9'Craoch 
(U.  S.)  456;  Aday  v.  Echols,  18  Ala. 
353;  52  Am.  Dec.  225;  Kellej  v.  Allen, 
34  Ala.  663. 

This  may  occur  where  the  defendant, 
after  suit  brought,  does  some  act  which 
puts  a  specific  enforcement  out  of  plain- 
tiffs power,  as  by  selling  the  propcrtv 
to  an  innocent  holder  for  value.  An- 
drews V.  Brown,  3  Cush.  (Mass.)  130; 
Philips  V,  Thompson,  i  Johns.  Ch,  (X. 
Y.)  131;  Parkhurst  v.  Van  Cortlandt, 
I  Johns.  Ch.  (N.  Y.  )  273.  See  i»/ra, 
this  title.  Compensation  in  Lieu  of 
Performance. 

Another  instance  where  equity  will 
exercise  complete  authority,  having 
once  acquired  jurisdiction,  is  where 
suit  is  brought  to  specifically  enforce  a 
parol  contract  to  insure.  This  is  done, 
where  the  loss  has  occurred,  not  br  ac- 
tually requiring  that  a  policy  issue,  but 
by  a  decree  for  the  payment  of  the  loss 
as  if  a  policy  had  issued.  "This  meth- 
od of  enforcement,"  says  the  court  by 
Sherwood,  C.  J.,  in  Baile  v.  St  Joseph, 
etc.,  Ins.  Co.,  73  Mo.  371,  "proceeds  on 
the  ground  that  equity,  once  pos- 
sessed of  a  cause,  will,  before  releasing 
its  grasp  on  the  res^  avoid  a  multiplicity 
of  suits  by  doing  full,  adequate  and 
complete  justice  between  the  parties  by 
entering  that  judgment  to  which  the 
party  will  ultimately  be  entitled.'*  Cit- 
tff^  Real  Estate  Say.  Inst.  v.  CoUoni- 
ous,  63  Mo.  290,  q,  V. 

Where  plaintiff  asks  for  specific  per- 
formance of  a  parol  contract  relating 
to  real  estate,  and  the  defendant  avers 
that  the  terms  of  the  contract  were 
other  than  as  alleged  in  the  bill,  and  the 
evidence  established  a  contract  differ- 
ing VnateriaUy  from  that  set  forth  in 
bill  or  answer^  the  court  may,  with  the 
consent  of  the  plaintiff,  decree  spe- 
cific performance  of  the  contract  as 
proved,  or  rescind  and  put  the  parties 
in  statu  quo.  The  defendant  cannot 
object  that  the  order  is  a  surprise. 
;West  Virginia  Oil,  etc.,  Co.  v,  Vinal. 
14  W.  Va.  637. 


Wbere  the  Privy  Has  Oommltted  a 
Fraud. — Where  a  vendor  of  land  ex- 
tends the  time  of  payment  for  a  few 
days,  and  afterwards,  upon  the  repre- 
sentations of  a  third  person  that  the 
vendee  does  not  intend  to  take  the 
land,  conveys  it  to  such  third  person 
at  an  advanced  price,  if  the  original 
'vendee  in  time  tenders  the  price  and 
demands  a  deed,  he  will  be  entitled  to 
specific  performance  of  the  contract. 
Dement  v.  Bonham,  26  111.  158. 

Exceptions. — On  the  death  of  one  of 
two  joint  owners  of  land,  between 
whom  a  contract  existed  that  neither 
should  sell  without  giving  the  other 
the  refusal  of  the  property,  equity  will 
not  enforce  the  contract  specifically 
against  his  devisees.  Weisman  v. 
Smith,  6  Jones  Eq.  (N.  Car.)  124. 

The  heirs  of  a  vendee  who  had  a 
contract  foi^Soo  acres  of  land,  and  had 
paid  the  whole  price,  sold  and  con- 
veyed 100  acres  of  it  in  fee.  Held^ 
that  their  grantee  could  not  maintain 
a  bill  against  the  heirs  of  the  vendor, 
to  compel  them  to  execute  to  him  a 
conveyance  of  the  100  acres.  Lord  v, 
Underdunck,  i  Sandf.  Ch.  (N.  Y.)  46. 

A  contracted  for  the  purchase  of 
lands,  made  part  payment,  and  died  in 
default,  leaving  a  posthumous  child. 
For  twenty-one  years  no  offer  was 
made  to  pay  the  remainder  of  the  pur- 
chase money,  although  the  vendor  en- 
deavored to  have  the  contract  com- 
pleted. For  nineteen  years  the  taxes 
were  not  paid  as  agreed  by  A,  and  the 
land  was  occupied  for  a  number  of 
years  previously  to  the  filing  of  a  bill 
against  the  vendor  for  specific  per- 
formance by  persons  claiming  under 
him.  Held^  that  A's  child  was  not 
entitled  to  specific  performance,  nor 
to  a  return  of  the  money  paid.  Scott 
V.  Barber,  14  Ohio  547. 

1.  Central  Trust  Co.  v,  Wabash,  etc., 
R.  Co.,  29  Fed.  Rep.  557;  Cathcart  r. 
Robinson,  5  Pet.  (U.  S.)  264;  Apperson 
V.  Gogin.  3  111.  App.  48 ;  King  v.  Mor- 
ford,  I  N.J.  Eq.  274;  Renkin  v.  Hill, 
49  Iowa  270 ;  Iron  Age  Pub.  Co.  v. 
Western  Union  Tel.  Co.,  83  Ala.  49S; 
Anson  v,  Townsend,  73  Cal.  415;  Si- 
mon V.  Wildt,  84  Ky.  157;  Ross  v. 
Purse  (Colo.   1891),  28  Pac.  Rep.  473. 

Thus  if  the  chancellor  has  acquired 
jurisdiction  for  the  purpose  of  granting 
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5.  Parol  Evidence  May  be  Heard  to  Bebut  an  Equity  but  Not  to 
Create  One.^ 

6.  Performance  Mutt  be  Mutual. — Equity  will  not  enforce  specific 
performance  unless  its  enforcement  can  be  made  mutual.* 


Where  specific  performance  of  an  ex- 
change is  refused  for  mistake  in  regard 
to  the  subject-matter,  defendant  hav- 
ing set  up,  by  cross-bill,  payment  of  the 
boot  money,  is  entitled  to  its  repay- 
ment. Hess  V.  Evans  (N.  J.  1881),  15 
Atl.  Rep.  310.  See  Adams  v.  Valentine, 
33  Fed.  Rep.  i. 

**If  the  nature  of  any  particular  con- 
tract be  such  that  a  court  of  equity 
upon  the  established  rules  governing 
the  enforcement  of  specific  perform- 
ance, ought  to  listen  to  one  of  the  par- 
ties if  he  should  ask  its  aid,  it  will  be 
willing,  upon  a  principle  of  even- hand- 
ed dealing,  to  ,grant  a  specific  per- 
formance of  the  contract  at  the  instance 
of  the  other  party  also,  although  his 
case,  per  se,  would  not  be  strictly  within 
the  reason  of  this  jurisdiction  of  equity." 
3  Parsons  on  Contracts  326. 

Another  application  of  the  doctrine 
16  where  the  parties  having  agreed  to 
determine  a  matter  by  arbitration,  one 
of  them  refuses  to  abide  by  the  agree- 
ment. In  such  case  the  court  will  de- 
termine the  matter  which  the  arbitra- 
tors were  to  have  settled.  See  Lowe 
V.  Brown,  22  Ohio  St.  463.  See  infra^ 
this  title,  Agreements  to  A  rbitrate, 

1.  See  infra^  this  title,  Procedure — 
Evidence,  See  Stoutenburgh  v,  Tomp- 
kins, 9  N.  J.  Eq.  332;  Herren  v.  Rich, 
95  N.  Car.  500;  Veth  v.  Gierth,  92  Mo. 

97- 
Th^  plaintiff  who  seeks  a  decree  for 
specific  performance  is  not  entitled  to 
the  same  indulgence  in  the  introduction 
of  parol  proof  as  the  respondent  may 
be,  who  defends  against  it  and  offers 
to  prove  the  existence  of  verbal  stipula- 
tions inconsistent  with  and  varying, 
and  operating  as  conditions  of  or  limi- 
tations to  the  writing.  Quinn  v, 
Roath,  37  Conn.  16. 

2.  See  infruy  this  title,  Mutuality, 
Unless  a  contract  can  be  specifically 

enforced  as  to  all  parties,  a  court  of 
equity  will  not  interfere.  Adderley  v. 
Dixon,  I  S.  &  S.  610;  Duff  v.  Hopkins, 
33  Fed.  Rep.  599;  Pullman  Palace  Car 
Co.  V.  Texas,  etc.,  R.  Co.,  11  Fed.  Rep. 
625;  6  Am.  &  Eng.  R.  Cas.  617;  Jackens 
V,  Nicolson,  70  Ga.  198;  Blalockf.  Wag- 
goner, 82  Ga.  122;  Ikerd  v.  Beavers, 
106  Ind.  485;  Old  Colony  R.  Co.  v. 


Evans,  6  Gray  (Mass.)  25;  66  Am. 
Dec.  394;  Jones  v,  Newhall,  115  Mass. 
244;  15  Am.  Rep.  97;  Kansas,  etc.,  R. 
Const.  Co.  V.  Topeka,  etc.,  R.  Co.,  135 
Mass.  34;  16  Am.  &  Eng.  R.  Cas.  495;  46 
Am.  Rep.  439;  Buck  v.  Smith,  29  Mich. 
166;  18  Am.  Rep.  84;  Ewins  v,  Gordon, 
*49  N.  H.  444;  Hopper  v.  Hopper,  16  N. 
j.  Eq.  147;  Smith  v,  McVeigh,  11  N.J. 
Eq.  239;  Rindge  v.  Baker,  57  N.  Y. 
219;  15  Am.  Rep.  483;  Snyder  v, 
Neefus,  53  Barb.  (N.  Y.)  63;  Pugh  v. 
Good,  3  W.  &  S.  (Pa.)  56;  37  Am. 
Dec.  534 ;  Moore  v.  Fitz  Randolph,  6 
Leigh  (Va.)  175;  29  Am.  Dec.  208. 

This  rule  means,  further,  that  spe- 
cific performance  will  not  be  enforced 
unless  equity  can  enforce  it  on  both 
parties  simultaneously. 

A  written  contract  for  the  exchange 
of  lands  will  not  be  specifically  en- 
forced, where  it  appears  that  complain- 
ant agreed  to  pay  defendant  a  certain 
sum  in  further  consideration,  and  that 
such  agreement  is  omitted  from  the 
writing,  as  defendant  could  not  have 
enforced  the  payment  of  such  sum. 
Hall  V,  Loomis,  63  Mich.  709. 

But  this  rule  has  its  exceptions,  as 

where  the  consideration  is  entire  but 

.  the  performance  separate.     Sterling  v. 

Klepsattle,  24  Ind.  94;   87   Am.  Dec. 

309- 

Thus,  in  Ogden  v,  Ogden,  4  Ohio  St. 
182,  an  agreement  to  execute  a  mort- 
gage to  pay  money  at  a  future  day  was 
enforced. 

And  in  Sterling  v.  Klepsattle,  24  Ind. 
94;  87  Am.  Dec.  319,  the  agreement 
was  to  give  a  title  bond  at  a  future  day, 
the  consideration  being  already  exe- 
cuted. 

Nor  will  equity  require  a  defendant  to 
specifically  perform  covenants  of  a  per- 
sonal character  where,  from  any  cause, 
by  a  like  proceeding  instituted  by  de- 
fendant, the  plaintin  could  not  be  com- 
pelled to  perform  his  part  of  the  cove- 
nants. Bozon  V,  Farlow,  i  Meriv.  459; 
Coslake  v.  Till,  i  Russ.  376;  Stocker 
V,  Wedderburn,  3  Kay  &  Johns.  393; 
Hills  V,  Croll,  2  Phill.  60;  Rutland 
Marble  Co.  v,  Ripley,  10  Wall.  (U.  S.) 
339;  Port  Clinton  R.  Co.  v.  Cleveland, 
etc.,  R.  Co.,  13  Ohio  St.  544. 

The  case  of  Eckstein  v.  Downing,  64 
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7.  Executed  Contracts  Will  Not  be  Enforced. — It  is  a  general  rule 
that  courts  will  not  decree  specific  performance  of  a  contract  that 
is  executed.* 

71.  C0VTEACT8  Ektoxgeable  OB  Not,  Classified  as  to  Subject- 
Hatteb. — Although  the  courts  have  continually  attempted  to 
determine  the  equitable  enforceability  of  contracts  by  classifying 
them  according  to  their  subject-matter,  and  have  declared  that 
certain  kinds  of  contracts,  notably  those  which  concern  real  estate, 
will  be  specifically  enforced,  while  others,  such  as  those  relating 
to  chattels  and  personal  conduct,  will  not,  yet  the  true  test  is  not 
to  be  found  in  the  subject-matter.  For  if  the  contract  possesses 
the  elements  requisite  to  enable  a  court  of  equity  to  enforce  it, 
specific  performance  will  be  decreed,  regardless  of  what  manner 
of  interests  or  rights  it  concerns.  The  real  test  is  the  one  already 
named.  Is  there  an  adequate  remedy  at  law?  If  there  is,  the 
suitor  will  be  left  to  his  action  in  damages ;  if  not,  equity  will 
grant  him  relief.     Applying  this  test  to  the  various  classes  of 


N.  H.  248;  10  Am.  St.  Rep.  404,  was 
one  in  which,  in  consideration  of  plain- 
tiff's agreement  to  sell  a  j^acht,  defend- 
ant had  promised  to  pa/  therefor  a  cer- 
tain number  of  shares  of  stock  in  a  des- 
ignated corporation.  The  evidence 
failed  to  show  that  plaintiff  had  any 
special  wish  or  reason  to  become  the 
owner  of  this  stock  in  preference  to 
any  other  stock  of  the  same  value,  or 
that  he  would  not  have  been  willing  to 
take  other  stock,  or  even  money  in  pay- 
ment for  the  yacht.  The  court  took 
the  position  that  the  fact  that  one 
partj'  to  the  contract  is  entitled  to  have  . 
a  decree  for  specific  performance  of 
such  contract  does  not  entitle  the 
other  parW  to  specific  performance  in 
his  favor,  for  the  breach  of  the  contract 
can  be  adequately  compensated  to  him 
bv  the  payment  of  a  sum  of  money, 
'fhe  court,  by  Smith,  J.,  said:  **The 
rule  of  mutuality  of  remedy  is  of  Eng- 
lish origin.  In  that  country  there  is  no 
limitation  upon  the  jurisdiction  of  their 
chancery  courts,  except  so  far  as  it  is 
fixed  and  defined  by  usage.  For  no 
other  reason,  apparently,  than  the  arbi- 
trary one,  that  the  remedy  should  be 
mutual,  the  rule  became  established 
that  either  party  might  maintain  a  bill 
for  specific  performance  if  the  other 
could,  although  the  party  bringing  the 
bill  could  have  no  other  relief  than  the 
recovery  of  the  same  amount  of  money 
or  damages  as  would  be  recovered  in  a 
suit  at  law.  In  Massachusetts^  the  ju- 
risdiction of  their  court  to  decree  spe- 
cific performance  of  the  contract  is  lim- 
ited to  cases  where  *the  parties  have  not 


a  plain,  adequate,  and  complete  rem- 
edy at  common  law.*  Neither  in  that 
State  nor  in  Pennsylvania  does  the 
English  rule  of  mutuality  of  remedy 
seem  to  be  followed  in  its  fullest  ex- 
tent. .  .  .  The  mutuality  required 
is  that  which  is  necessary  for  creatii^ 
a  contract  enforceable  on  both  sides  in 
some  manner,  but  not  necessarily  en- 
forceable on  both  sides  by  specific  per- 
formance." 

1.  In  Tucker  v,  Clark,  a  Sandf.  Ch. 
(N.  Y.)  96,  where  parties,  supposing 
that  they  were  seised,  sold  and  conveyed 
lands,  with  covenants  of  seisin  and 
warranty,  to  which  as  it  subsequently 
appeared,  they  had  no  title;  and  six 
3'ears  afterwards,  on  being  sued  by 
their  grantee  on  the  covenant  of  seisin, 
purchased  the  lands  of  the  true  owners 
and  tendered  a  new  conveyance  thereof 
to  the  grantee,  who  refused  to  accept 
it,  it  was  held  that  the  court  had  no 
power  to  compel  the  grantee  to  receive 
the  deed,  or  to  interfere  with  his  action 
on  the  covenants  of  title. 

Where,  after  the  execution  of  a  con- 
tract to  convey  to  a  railroad  company 
a  right  of  way  in  consideration  of  which 
the  company  stipulated  to  perform 
certain  acts,  a  deed  of  the  rigbt  of  way 
was  executed,  containing  different  stip- 
ulations, the  contract  is  meired  in  the 
deed,  and  cannot  be  speclficallv  en- 
forced. Shenandoah  Val.  R.  Co.  r. 
Dunlop,  86  Va.  346. 

A  collateral  covenant  which  restrains 
the  assignment  of  a  contract,  will  not  be 
enforced  in  equity,  when  it  appears  in 
the  contract  that  such  restraint  is  a 
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contracts,  we  find  that,  with  the  exception  of  those  which  relate 
to  land,  the  great  majority  of  broken  agreements  find  an  adequate 
remedy  at  law,  and  therefore  are  not  proper  subjects  for  equitable 
relief.* 

1.  Contracts  Belating  to  Land. — By  its  very  nature,  real  estate 
has  no  measurable  money  equivalent.  One  who  has  a  contract 
which  entitles  him  to  the  conveyance  of  land  cannot  be  compelled 
to  accept  money  compensation  instead,  for  money  may  not  be  a 
fit  equivalent.  As  to  him  equity  will  always  presume  that  the 
land  possesses  a  special  value  that  is  not,  for  the  purposes  of  the 
suit,  convertible  into  any  liquidated  sum.  Hence  it  follows  that 
a  contract  relating  to  land  will  be  enforced  as  a.  matter  of  course, 
if  it  is  fair  and  definite  in  its  terms,  and  stands  upon  a  sufficient 
consideration.*  Equity  assumes  jurisdiction  over  all  manner  of 
rights  and  interests  connected  with  real  estate,  for  example,  in 
addition  to  contracts  which  relate  to  fee-simple  interests  in  land, 
leasehold  estates,  life  estates,  easements,  expectancies,  riparian 
rights,  and,  indeed,  any  interest  or  estate,  legal  or  equitable, 
which  arises  out  of  real  property.* 


mere  incident  to  the  principal  cove- 
nants, and  these  have  been  substan- 
tially performed.  Grigg  v.  Landis,  21 
N.  J.  Eq.  494. 

1.  See  Article  on  Specific  Perform- 
ance of  Contracts  relating  to  Person- 
alty, Law  Mag.,  vol.  13,  p.  334.  Note 
by  John  H.  Stewart,  15  Cent.  L.  J.  8. 

2.  Young  V.  Daniels,  2  Iowa  126;  63 
Am.  Dec.  477;  Throckmorton  v. 
Davidson,  68  Iowa  643;  Fowler  v, 
Marshall,  29  Kan.  665;  Popplein  v. 
Foley,  61  Md.  381 ;  St.  Paul  Division 
T'.  Brown,  9  Minn.  157;  Aston  v,  Rob- 
inson, 49  Miss.  348 ;  Johnson  t;.  Dodge, 
17  111.  433;  Modisett  v,  Johnson,  2 
Blackf.  (Ind.)  431;  Shriver  v,  Seiss,  49 
Md.  384. 

In  Ensign  v,  Kellog,  3  Pick.  (Mass.) 
5,  the  court  by  Parker,  C-  J.,  said  :  "  We 
are  satisfied  that  no  subject  is  more 
proper  for  the  power  of  a  court  of 
chancery  in  decreeing  specific  execu- 
tion than  a  contract  for  the  sale  of 
real  estate;  for  what  is  agreed  to  be 
done  ought,  in  conscience,  to  be  done. 
.  .  .  Nor  is  the  remedy  at  law  for 
damaees  complete  or  adequate;  for 
the  thing  contracted  for  is  wanted,  and 
the  value  in  money  may  often  be  an 
unsatisfactory  compensation." 

Specific  performance  will  be  de- 
creed, though  it  appears  that  the  land 
contracted  for  is  chiefly  valuable  on 
account  of  its  timber.  Equity  adopts 
this  principle,  not  because  the  land  is 
fertile,  or  rich  in  minerals,  but  because 


it  is  land.  Kitchen  v.  Herring,  7  Ired. 
Eq.  (N.  Car.)  190. 

Of  a  contract  in  writing  respecting 
lands  which  is  certain  In  its  terms, 
fair,  reasonable,  and  founded  on  an 
adequate  consideration,  specific  per- 
formance is  as  much  a  matter  of  right 
as  compensation  in  damages.  Bogan 
V,  Daughdrill,  51  Ala.  312;  Chambers 
V,  Alabama  Iron  Co.,  67  Ala.  353; 
McClure  V,  Otrich,  ii8  111.  320. 

8.  Instances. — Leases.  See  infra^  this 
title,  Leases. 

Easements. — Puttman  v,  Haltey,  24 
Iowa  425 ;  Purinton  v.  Northern  HI. 
R.  Co.,  46  111.  297. 

Expectancies. — Mas^in  ik  Marlow,  65 
N.  Car.  695 ;  Bayler  v.  Com.,  40  Pa.  St. 
37;  80  Am.  Dec.  551 ;  Powers'  Appeal, 
63  Pa.  St.  443.  Compare  Mercier  v, 
Mercier,  50  Ga.  546;  15  Am.  Rep.  694. 
But  this  is  denied  in  Lowry  v.  Spear,  7 
Bush  (Ky.)  451.  Compare  infra,  this 
title,  Essentials  to  an  Enforceable  Con- 
tract— Fairness. 

Riparian  Rigbts. — Rerick  v.  Kern,  14 
S.  &  R.  (Pa.)  267;  16  Am.  Dec.  497. 
See,  also,  Coffman  v.  Robbins,  8  Ore- 
gon 278 ;  Carson  t',  Percy,  57  Miss.  97, 

A  mere  possibility,  clothed  with  an 
interest  in  real  estate  may  be  made  the 
subject  of  a  contract  which  a  court  of 
equity  will  enforce.  Anderson  v, 
Lewis,  I  Freem.  Ch.  (Miss.)  178. 

But  in  Paddock  v.  Davenport,  X07 
N.  Car.  710;  a  sale  of  trees  standing 
upon  defendant's  land  was  held,  in  the 
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a.  Suits  by  the  Vendee. — Contracts  for  the  sale  of  real 
estate  are  enforceable  at  the  suit  of  the  vendee,  upon  a  payment  of 
the  purchase  price  or  consideration,  or,  where  that  is  not  accepted, 
upon  a  sufficient  tender  thereof.*  The  vendor  will  not  be  per- 
mitted  to  make  the  defense  that  his  purchaser  has  not  complied 


absence  of  a  showing  as  ta  the  inad- 
equacy of  compensation  in  damages,  to 
be  incapable  of  equitable  enforce- 
ment. 

LeaselLOUL  Interest. — An  agreement 
for  a  lease  for  more  than  one  year  is 
an  agreement  for  an  "  estate  or  interest 
in  real  property,"  and,  in  a  proper 
case,  is  capable  of  equitable  enforce- 
ment, on  the  same  terms  and  under 
the  like  circumstances  that  any  agree- 
ment concerning  lands  is  or  may  be 
specifically  enforced.  Wallace  v. 
Scoggin,  17  Oregon  476. 

Equitable  Interest. — One  who,  even 
as  subpurchaser,  has  acquired  an  equi- 
table interest  in  land  under  an  execu- 
tory agreement,  may  enter  into  an 
agreement  for  its  sale  to  a  third  per- 
son, without  waiting  until  he  has  ob- 
tained a  deed,  if  the  sale  is  made  in 
good  faith,  and  the  title  is  fully  per- 
fected at  the  time  specified  for  the 
completion  of  the  sale.  Townshend 
V.  Goodfellow,  40  Minn.  312. 

If  the  owner  of  an  equitable  title  to 
real  estate  agrees  to  convey  to  another 
an  interest  therein,  subject  to  the  ap- 
proval of  the  holder  of  the  legal 
title,  if  such  assignee  will  build  a  depot 
and  side  track  near  the  same,  and  the 
latter  does  build  the  same,  at  his 
own    expense,    with    the    knowledge 


and  executed  a  warranty  deed  of  them, 
in  the  belief  that  the  quitclaim  deed 
had  been  executed  and  recorded  ac- 
cording to  the  defendant's  promise, 
and  that  his  title  was  perfect. 

Kfeme  sole,  agreed  before  her  mar- 
riage, that  for  a  certain  sum,  which 
was  paid  her,  she  would  release  her 
dower  in  her  husband's  lands.  After 
the  marriage  the  husband  conveyed  a 
parcel  of  land  to  A  by  warranty 'deed. 
The  husband  died.  Held,  that  equity, 
at  A's  instance,  would  compel  the  ex- 
ecution of  a  release  of  dower  in  the 
land.  Carpenter  v.  Carpenter,  40  Hun 
(N.  Y.)  363. 

A  contract  for  the  coni-eyance  of 
land,  by  which  the  purchaser  may  pay 
in  money  or  labor,  at  his  election,  can 
be  enforced  in  equity,  if  he  elects  to 
pay  the  money,  and  tenders  the  amount 
Owen  V,  Frink,  34  Cal.  171. 

The  owner  of  land,  who  agrees  in 
writing  to  convey  it  on  certain  terms, 
and  at  the  same  time,  by  another 
written  agreement,  promises  to  forfeit 
a  sum  of  money  if  he  fails  so  to  con- 
vey, may  be  compelled  in  equity  to 
convey  the  land,  on  performance  of 
the  terms  of  the  agreement  by  the 
other  party.  Dooley  v,  Watson,  i 
Gray  (Mass.)  414. 

Where  a  vendee  has  performed  his 


of  the  holder  of  the  legal  title,  where-     part  of  the  contract,  he  is  entitled  to  a 
by  the  valuex)f  the  tract  is  greatly  en-  ,'  specific  performance  of  it,  and  is  not 


hanced,  a  court  of  equity  will  enforce 
the  contract,  subject  to  the  rights  of 
the  holder  of  the  legal  title  for  any 
sum  due  him.  Borders  v.  Murphy,  78 
111.81. 

1.  See  supra,  this  title.  Equitable 
Maxims;  infra,  this  title,  Duty  of 
Complainant — Tender  and  Perform' 
ance. 

Murphy  v,  McVicker,  4  McLean 
(U.  S.)  252;  Ridgely  v,  Clodfelter,  43 
111.  195;  Lawson  v.  McKenzie,  44  Iowa 
663;  Johnson  v.  Johnson,  40  Md.  189; 
Austin  V.  Hacks,  30  Minn.  335 ;  Taylor 
T'.  Rowland,  26  Tex.  293. 

In  Stark  v.  Wilder,'  36  Vt.  752,  the 
court  decreed  the  specific  performance 
of  a  contract  to  execute  a  quitclaim 
deed,  the  plaintiff  having  paid  the 
purchase  money  and  sold  the  premises, 


bound  to  receive  back  the  purchase 
money,  after  the  land  has  increased  in 
value  and  he  has  made  improvements 
thereon.  Buchanan  v.  Brown,  Cooke 
(Tenn.)  185. 

Equity  will  enforce  an  agreement  to 
convey  land  upon  the  completion  of  a 
building  as  designated,  and  the  open- 
ing of  business  as  agreed,  and  the  fact 
that  the  building  was  afterwards  con- 
verted to  other  purposes  is  immateriaL 
Plymouth  Mfg.  Co.'s  Appeal.  8i*  Pa. 
St.  147. 

Where  two  lessees  held  an  option  to 
buy  the  premises,  and  one  assigned  his 
interest  to  the  other;  but  the  joint  notes 
of  both  conformable  to  the  conditions 
of  the  option,  were  tendered  for  the 
purchase  money,  it  was  held  that  the 
assignment  did  not  impair  the  right  to 
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with  his  part  of  the  contract,  unless  he  shows  that  he  was  ready 
to  fulfill  his  own  obligation.^  Nor  will  he  be  relieved  from  his 
obligation  because  of  the  failure  of  the  vendee  to  pay  the  pur- 
chase price,  if  such  failure  came  about  through  the  act  of  the 
vendor.*  Nor  is  the  vendor  excused  by  .the  return  to  his  vendee 
of  the  consideration  ;  for  it  requires  the  same  mutual  consertt  to 
cancel  a  contract  that  it  requires  to  make  one.^  While  the  pur- 
chaser may  not  be  compelled  to  accept  less  than  he  has  agreed 
to  take,'he  has  a  right,  rather  than  rescind,  to  enforce  the  con- 
tract for  a  part,  if  he  so  desires,  where  an  enforcement  of  the 
contract  in  its  entirety  is  impossible,  and  to  claim  an  abatement 
of  price  as  to  that  which  he  is  unable  to  acquire  by  the  suit.* 
Thus,  he  may  enforce  the  conveyance  of   land,  although    the 


claim  a  conveyance.  Souffrain  xk  Mc- 
Donald, 27  Ind.  269. 

Where  a  person  agreed  to  convey  a 
lot  of  land  to  a  religious  society,  for 
the  site  of  a  church,  was  appointed 
on  the  building  committee,  and  to  ob- 
tain and  collect  subscriptions  for  the 
church ;  and  in  building  the  church 
previous!/  to  the  incorporation  of  the 
society,  expended  his  own  money,  over 
and  above  the  amount  of  the  subscrip- 
tions, the  court,  after  the  incorporation, 
would  not  compel  him  to  convey  the 
lot,  before  repayment  of  his  money  so 
expended.  Canajoharie,  etc.,  Church 
V.  Leiber,  2  Paige  (N.  Y.)  43. 

Although  the  only  contract  of  which 
the  assignee  has  notice  recites  that  the 
consideration  thereof  has  been  paid,  it 
is  admissible  for  the  vendor  to  show 
that  the  consideration  was  not  money, 
but  a  bond  to  convey  other  land  to  the 
vendor,  which  land  has  nfever  been 
conveyed ;  and  thereupon  the  vendor 
will  not  be  compelled  to  convey  to  the 
assignees  until  the  vendee's  contract  to 
convey  has  been  performed.  Thomp- 
son V.  Allen,  12  Ind.  539. 

It  was  held,  in  Humphrey  v,  Cle- 
ment, 44  111.  299,  that  it  was  no  defense 
to  a  bill  for  specific  performance  of  a 
contract  for  the  conveyance  of  land  on 
the  payment  of  a  sum  specifically  in 
coin,  that  the  plaintiff  would  not  pay 
in  coin  if  he  had  tendered  the  sum  in 
legal-tender  notes. 

If  payment  for  the  land  was  to  be 
made  in  a  specific  article,  as  in  labor, 
the  vendee  cannot  enforce  a  perform- 
ance by  showing  a  tender  of  money  in 
lieu  of  the  article,  in  the  absence  of 
fault  on  the  vendoi^s  part.  Brewer  v. 
Thorp,  3  Ind.  262. 

One  who  purchases  land  at  a  fixed 
price,  payable  in  services  for  a  definite 
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term,  is  entitled  in  a  suit  for  specific  . 
performance,  to  credit  for  so  much  of 
such  term  as  he  may  serve,  and  the 
vendor  cannot  apply  the  credit  to  an- 
other account.  Young  v.  Harris,  36 
Ark.  162. 

1.  Mix  V,  Beach,  46  111.  311. 

2.  Bass  V.  Gilliland,  5  Ala.  761. 

8.  A  party  who,  in  consideration  of 
a  promissory  note  and  a  mare,  has 
entered  into  la  written  contract  to  con- 
vey certain  real  estate,  cannot  avoid 
specific  performance  of  such  contract 
by  destroying  the  note  and  attempting 
to  return  the  mare.  Avery  v,  Morri- 
son, 40  Kan.  151. 

4.  May  v.  LeClaire,  11  Wall.  (U.  S.) 
217;  Meek  v.  Walthall,  20  Ark.  648; 
Bonner  v.  Little,  38  Ark.  397 ;  Weather- 
ford  -O,  James,  2  Ala.  170;  Bell  v. 
Thompson,  34  Ala.  633;  Bass  v,  Gilli- 
land, 5  Ala.  761 ;  Marshall  v,  Caldwell, 
41  Cal.  611;  Seegar  v.  Smith,  78  Ga. 
616;  Wilson  V.  Brumfield,  8  Blackf. 
(Ind.)  146;  Jones  v,  Shackleford,  2 
Bibb  (Ky.)  410;  Rankin  v.  Maxwell,  2 
A.  K.  Nfarsh.  (Ky.)  488;  12  Am.  Dec. 
431;  Woodbury  v.  Luddy,  14  Allen 
(Mass.)  I ;  92  Am.  Dec. 731 ;  Covell  v. 
Cole,  x6  >iich.  223;  Mathews  v,  Pat- 
terson, 2  How.  (Miss.)  729;  Luckett  v, 
Williamson,  31  Mo.  54;  Bostwick  v. 
Beach,  103  N.  Y.  422;  Jacobs  v. 
Locke,  2  Ired.  Eq.  (N.  Car.)  286; 
Henry  v,  Liles,  2  Ired.  Eq.  (N.  Car.) 
407;  ketchum  v.  Stout,  20  Ohio  453 ; 
Collins  V.  Smith,  i  Head  (Tenn.)  251; 
Roberts  v.  Lovejoy,  60  Tex.  253; 
Evans  i;.  Kingsberry ,  2  Rand.  (Va.)  120; 
14  Am.  Dec.  779;  .White  v.  Dobson,  17 
Gratt.  (Va.)  262;  Morgan  v.  Brast,  34 
W.  Va.  332;  Stockton  v.  Union  Oil,  etc., 
Co.,  4  W.  Va.  273;  Wright  v.  Young, 
6  Wis.  127;  70  Am.  Dec.  453;  Docter 
V.  Hellberg,  65  Wis.  415. 
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vendor's  title  thereto  be  defective,  as  the  vendor  will  not  be  per- 
mitted to  take  advantage  of  the  weakness  of  his  own  title.' 


Initancas. — Where  a  contract  for  the 
sale  of  land  described  it  as  bounded  by 
the  lands  of  other  persons  named,  and 
as  containing  '*  i,ooo  acres,  more  or 
less,"- the  court  refused  to  decree  a 
specific  performance  by  the  purchaser, 
upon  proof  that  the  land  contained  but 
600  acres,  except  upon  condition  that 
the  vendor  would  make  a  proportion- 
ate deduction  in  the  price.  Leigh  v. 
Crump,  I  Ircd.  Eq.  (N.  Car.)  299. 

A  vendor  of  land  cannot  protect  hini- 
self  against  a  bill  by  the  vendee  for 
specinc  performance,  on  the  ground 
.that  he  has  conveyed  away  portions  of 
the  land,  thereby  rendering  a  specific 
performance  in  ioto  impossible,  if  the 
vendee  consents  to  receive  what  re- 
mains of  the  land,  though  such  convey- 
ances were  made  with  the  consent  of 
such  vendee.  Waters  v.  Travis,  9 
Johns.  (N.  Y.)  450. 

Where  a  contract  provides  for  the 
conveyance  of  land  free  from  all  incum- 
brances, the  existence  of  incumbrances 
within  the  vendor's  but  not  within  the 


Where  a  tenant  in  common  con- 
tracted to  sell  a  portion  of  his  undi- 
vided half,  and  afterwards  made  a  par- 
tition, with  the  consent  of  his  vendee — 
held,  that  the  partition  was  no  objec- 
tion to  a  bill,  by  the  vendee,  for  a  spe- 
cific performance,  his  right  attaching  to 
his  vendor's  share,  upon  partition. 
Waters  v.  Travis,  9  Johns.    (N.   Y.) 

450- 

Equity-  will  enforce  specific  perform- 
ance of  a  devisee's  contract  to  convey, 
under  a  devise  "subject  to  the  support 
and  maintenance  "  of  a  third  person,  al- 
though he  set  up  the  defense  that  it  would 
involve  a  breach  of  trust.  Title  tcsu  in 
the  devisee,  subject  to  that  incumbrance, 
and  the  vendor  may  convey  such  title 
as  he  has.  Downer  v.  Church,  44  N.  Y. 
647. 

A  vendee,  who  has  purchased  by 
writing  requiring  deed  of  general  war- 
ranty, will  not  be  required  to  pay  all 
the  purchase  money,  when  a  part  of 
the  land  sold  is  claimed  by  others,  and 
the    title  thereto  is   defective.     If  the 


purchaser's  knowledge,  is  no  ground  for  .  purchaser  can   show   clearly   that  the 


a  refusal  to  decree  specific  performance 
in  favor  of  the  purchaser,  in  so  far  as 
lies  within  the  vendor's  power.  Jerome 
V.  Scudder,  2  Robt.  (N.  Y.)  169. 

Upon  suit  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of  four 
hundred  acres  of  land,  the  complainant 
mav  have  a  specific  performance  as  to 
eigfity  acre9  only.  The  discrepancy,  in 
such  cases,  is  not  a  matter  by  which 
the  defendant  can  be  injured,  and  he 
cannot  complain  of  it.  Bogan  v,  Daugh- 
drill,  ^x  Ala.  312. 

1.  St.  Louis,  etc.,  R.  Co.  v.  B«idl«r, 
45  Ark.  17;  Harding  v,  Parshall,  56 IlL 
219;  Litsey  v.  Whittemorc,  fii  III. 
267;  Bragg  V.  Olson,  128  til.  fMi\ 
Anderson  v,  Kennedy,  51  Mich.  407; 
Gartrell  v.  Stafford,  "ii  Neb.  545;  41 
Am.  Rep.  767;  Peters  v,  DelapUlne,49 
N.  Y.  362;  Voorhees  v.  DeMyer,  3 
Sandf.  Ch.  (N.  Y.)  614;  Corson  v. 
Mulvaney,  49  Pa.  St.  88;  88  Am.  Dec. 
485;  Dalzell  V.  Crawford,  i  Pa.  Law  J. 
R.  155.  Roberts  v,  Lovejoy,  60  Tex. 
353. 

A  vendor  of  lands  cannot  object  to  a 
specific  performance,  on  the  ground 
that  a  bare  legal  title  is  held  in  trust 
for  him  by  another  party,  if  the  pur- 
chaser is  content  with  the  title.  liyde 
V,  Kelly,  10  Ohio  215. 


title  is  defective,  he  will  not  be  re- 
quired to  pay  the  purchase  money  un- 
til such  defect  is  removed,  or  a  proper 
abatement  is  decreed,  if  the  vendee  in- 
sists on  having  as  much  as  he  can  hare 
under  good  title.     lieavner  v.  Morgan, 

Defendant  cannot  defeat  a  suit  upon 
his  contract  to  gire  a  quitclaim  deed 
for  a  strip  of  Und,  by  a  claim  that  the 
oublic  ftre  using  it  m  a  highway,  where 
It  app^crt  that  the  record  title  is  in  de- 
fendant, aAd  that  no  deed  or  written 
dedication  hae  been  made  to  the  public 
or  Wllage  antiiorftlet,  and  that  part  of 
the  strip  onlr  has  been  so  used.  Canham 
if.  Uoonty  (Mich.  1889},  41  N.  W.Rep. 

In  a  suit  for  specific  performance  of 
a  contract  to  convey  land,  the  title  to 
which  is  in  litigation  between  the  ven- 
dor  and  a  third  person,  the  vendor  can- 
not refuse  to  convey  whatever  title  he 
has,  though  the  litigation  concerning  it 
is  still  undetermin^.  Bragg  r.  01s<ni, 
128  111.  540. 

Nor  can  he  successfully  resist  by  a 
mere  pretense  that  he  cannot  convey. 

Where  a  party  has  given  his  obliga- 
tion for  a  conveyance  of  land,  he  cannot 
set  up  an  executory  contract,  in  which 
he  was  the  obligor,  and  which  he  has 
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Where  the  defects  in  the  title  are  known  to  all  parties  at  the  time 
the  contract  is  made  and  are  contemplated  in  the  making  of  it,  the 
vendee  can  only  compel  the  conveyance  of  such  title  as  he  agreed 
to  accept,  and  will  not  be  allowed  to  claim  a  perfect  title.^  He 
may  sue  the  vendor  and  compel  a  conveyance  of  his  interest,  even 
though  the  vendor's  wife  has  refused  to  convey  hers,*  and  the 
court  will  award  him  compensation  for  the  interest  which  he  fails 
to  acquire  under  his  decree,*  or  compel  the  vendor  to  furnish 


never  executed,  as  a  ground  of  refusal 
to  make  the  conveyance.  Oldham  v, 
Farris,  3  A.  K.  Marsh.  (Ky.)  405. 

Nor  is  the  fact  that  defendant  before 
suit  brought,  but  after  the  contract  was 
made,  had  entered  into  an  agreement 
-with  another  for  the  conveyance  of  the. 
same  land.  Snowman  v,  Harford,  57 
Me.  397. 

Where  a  party  has  covenanted  to 
convey  a  title  to  a  tract  of  land,  a 
court  of  equity  will  not  permit  him  to 
resist  a  claim  by  the  vendee  for  specific 
performance,  by  a  pretense  that  a  part 
of  the  title  is  in  others;  that  he  has  in 
vain  endeavored  to  procure  a  convey- 
ance from  them,  and  that,  therefore,  he 
is  unable  to  complete  the  title;  and  es- 
pecially where  he  was  cognizant  of  his 
want  of  title.  Love  v,  Kamp,  6  Ired. 
Eq.  (N.  Car.)  209;  51  Am.  Dec.  419. 

In  a  suit  for  the  specific  performance 
of  a  contract  for  the  sale  of  land,  it  is 
no  defease  in  the  vendor  to  say  that  he 
has  disabled  himself  to  comply  with 
the  same.  The  vendee  is  entitled  to  a 
decree  compelling  the  vendor  to  make 
reasonable  efforts  to  reacquire  the  title 
and  convey  to  him.  Welborn  v.  Se- 
christ,  88  N.  Car.  387. 

The  vendor  will  not  be  heard  to  de- 
fend on  the  ground  that  he  has  con- 
ferred an  equitable  interest  in  a  portion 
of  the  land  upon  another.  Westervelt 
V.  Matheson,  Hoffin.  Ch.  (N.  Y.)  37. 

Nor  Can  Ha  Take  AdTantace  of  Hli 
Own  Wrong. — A  land  agent  of  the  com- 
monwealth who,  as  such,  has  sold  a 
bond  of  the  commonwealth  for  the  con- 
veyance of  land,  and  afterwards  indi- 
vidually taken  an  assignment  of  it  from 
the  purchaser,  cannot  defend  a  suit  for 
the  specific  performance  of  an  agreement 
afterwards  made  by  him  to  transfer  the 
bond  upon  the  ground  that  the  con- 
tracts under  which  he  held  were  vbid 
as  against  public  policy.  Pingree  v. 
CofiSn,  12  Gray  (Mass.)  288. 

1.  Winne  v,  Reynolds,  6  Paige  (N. 
Y.)  407. 

When,  at  the  time  of  the  sale  of  real 


estate,  the  vendor  offers  the  vendee  all 
the  title  he  has  in  the  premises,  both 
parties  knowing  at  the  time  that  the 
vendor's  title  is  not  perfect,  and  the 
vendee,  at  a  subsequent  day,  brings  a 
bill  in  equity  to  enforce  against  the 
vendor  the  conveyance  of  a  per- 
fect title,  the  bill  will  be  dismissed. 
Mills  v.  Van  Vorhis,  23  Barb.  (N.  Y.) 

The  rule  that  when  a  vendor  cannot 
comply  with  the  contract,  by  reason  of 
not  having  the  legal  title '  to  all  the 
land,  the  vendee  is  entitled  to  specific 
performance  for  such  as  he  has  title, 
with  compensation  for  the  residue,  does 
not  apply  when  the  vendee  knew  at  the 
time  of  purchase  that  the  vendor  had 
not  full  title.    Knox  v,  Spratt,  23   Fla. 

64. 

Where  A  contracted  to  convey  to  B, 
'*by  a  good  and  valid  conveyance  in 
law,"  a  farm,  a  quit-rent  on  the  farm  of 
54  cents  per  year,  which  was  known 
to  B  at  the  time  of  the  con- 
tract, was  held  to  be  no  objection  to 
a  decree  of  specific  performance,  espe- 
cially as*  such  rent  had  not  been 
demanded  for  many  years.  Ten 
Broeck  v.  Livingston,  i  Johns.  Ch.  (N. 

Y.)  357. 

2.  Hall  V.  Hall,  125  111.  95;  Wilson  v. 
Brumfield,  8  Blackf.  (Ind.)  146;  Win- 
gate  v.  Hamilton,  7  Ind.  73;  Hazelriei;. 
Hutson,  18  Ind.  481 ;  Martin  v,  ^fer- 
ritt,  57  Ind.  34;  26  Am.  Rep.  4^ ;  Pres- 
ser  V,  Hildenbrand,  23  Iowa  463 ;  Park 
t;.  Johnson,  4  Allen  (Mass.)  259;  Davis 
V.  Parker,  14  Allen  (Mass.)  94;  San- 
born t/.  Nockin,  20  Minn.  178;  Bostwick 
V.  Beach,  X03  N.  Y.  414;  Wright 
v.  Young,  6   Wis.  127;    70  Am.  Dec. 

453- 

8.  Gomponsatlon  for  Ontstandlns 
Dowor.— And  the  gross  value  of  the 
dower  right  will  be  the  measure  of 
compensation  to  be  allowed  the  pur- 
chaser by  way  of  abatement  of  the 
price.  Martin  v,  Merritt,  57  Ind.  34; 
26  Am.  Rep.  45;  Woodbury  v.  Luddy» 
14  Allen  (Mass.)  1;  92  Am.  Dec.  731; 
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indemnity  against  her  claims.^      This  right  the  vendee  cannot 
maintain   against   senior  equities   subsisting  in   innocent  third 


Davis  v.  Parker,  14  Allen  (Mass.)  94; 
Sternberger  v,  McGovern,  56  N.  Y.  19; 
Bostwick  V,  Beach,  103  N.  Y.  A22; 
Wright  V,  Young,  6  Wis.  127;  70  Am. 
Dec.  453. 

A  decree  for  specific  performance  of 
an  agreement  to  convejr  land,  where 
the  wife  refuses  to  release  her  dower, 
should  calculate  the  amount  to  be 
abated  on  this  account  from  the  agreed 
price,  not  by  estimating  the  full  sum  to 
which  she  would  then  be  entitled  if  her 
husband  were  dead,  but  by  a  calcula- 
tion of  the  present  value  of  her  interest, 
calculated  by  the  proper  tables.  Hazel - 
rig  V.  Hutson,  18  Ind.  481. 

Bzceptloni.  —  A  substantially  con- 
trary doctrine  has  been  announced,  but 
it  does  not  seem  to  be  sustained  by  the 
best  authority.  Thus  the  Pennsylvaniii 
courts,  which  adopt  a  very  narrow  con- 
struction of  the  chancery  powers,  have 
held  in  Riesz's  Appeal,  73  Pa.  St.  485, 
that  where  the  vendor's  wife  refuses  to 
join  in  his  deed  the  vendee  cannot  com- 
pel a  convevance  of  the  husband's  sole 
interest  unless  he  is  willing  to  pay  the 
full  purchase  price  for  both  estates  and 
accept  the  vendor's  deed  alone,  and 
they  relegate  the  vendee  to  the  courts 
at  law  for  relief.  Hanna  v.  Phillips,  x 
Grant's  Cas.  (Pa.)  253;  Clark  v.  Seirer, 
7  Watts  (Pa.)  107;  32  Am.  Dec.  745; 
Corson  v,  Mulvaney,  49  Pa.  St.  88;  SiB 
Am.  Dec.  485;  Burk's  Appeal,  75  Pa. 
^  St.  141 ;  15  Am.  Rep.  587.  See  Harri- 
gan  V.  McAleese  (Pa.  1888),  16  Atl. 
Rep.  31. 

And  in  Nevf  Jersey,  Reilly  v. 
Smith,  25  N.J.  Eq.  158. 

And  in  Alabama^  under  a  statute  for- 
bidding a  sale  of  the  homestead  with- 
out the  wife's  consent  a  sale  of  the  hus- 
band's interest  cannot  be  enforced. 
Moses  V,  McClain,  82  Ala.  370.  And 
,8ee  Conboy  v.  Kansas  City,  etc.,  R. 
Co.,  42  Kan.  658. 

A  and  his  wife  contracted  to  convey 
land  to  B  by  warranty  deed  but  with- 
out release  of  dower,  it  appearing  from 
the  circumstances  of  the  sale,  which 
were  known  to  B,  that  A  would  have 
refused  to  contract  for  such  a  convey- 
ance. The  wife  voluntarily  refused  to 
join  in  the  deed.  Held,  that  B 
was  not  entitled  to  specific  perform- 
ance with  abatement  for  the  dower 
interest.  Lucas  v,  Scott,  41  Ohio  St. 
636. 


A  husband  and  wife,  owners  of  sept- 
rate  and  undivided  interests  in  a  hotel 
and  saloon  business,  entered  into  an 
executory  agreement  to  sell  it  as  an  en- 
tirety for  a  fixed  sum,  the  contract 
being  void  as  to  the  wife  because  not 
acknowledged  by  her.  Held^  that  the 
purchaser  could 'not  compel  the  hus- 
band to  convey  his  undivided  interest, 
as  it  is  not  to  be  inferred  that  when  he 
entered  into  the  contract  he  intended  to 
leave  his  wife  a  cotenant  with  the  pur- 
chasers.   Jackson  v.  Torrence,  83  Cal. 

Under  a  contract  to  sell  land  where 
it  appears  there  is  a  great  deficiency  in 
the  quantity  of  the  land,  the  court  will 
not,  in  the  absence  of  fraud,  compel  the 
vendor  to  complete  the  sale,  making 
a  deduction  in  price  for  the  shortage. 
Rugge  f.  Ellis,  I  Desaus.  (S.  Car.) 
160. 

1.  Indamnity  for  X)ow«r  Intcreit.  — 
Young  v.  Paul,  10  N.  J.  Eq.  401;  64 
Am.  Dec.  456. 

Upon  a  bill  for  specific  performance, 
the  court  will  not  render  a  decree  re- 
quiring a  husband  to  procure  his  wife 
to  join  in  the  execution  of  a  deed  for 
the  purpose  of  releasing  her  inchoate 
right  of  dower,  if  she  is  unwilling  to 
do  so.  The  husband,  however,  may  be 
compelled  to  convey  and  to  give  indem- 
nity against  the  claim  of  tlie  wife.  But 
a  decree  of  indemnity  will  only  be 
made  where  it  appears'  that  the  wife's 
refusal  to  convey  is  not  her  voluntary 
act,  but  made  in  bad  faith,  by  the  de- 
vice of  the  husband,  to  escape  his  just 
obligation.  Peeler  v.  Levy,  26  N.  J. 
Eq.  330. 

Indemnity  refused  in  Flaherty  v. 
Blake  (N.  J.  1887),  10  Atl.  Rep.  158. 

A  decree  for  specific  performance  of 
a  contract  to  sell  and  convey  land,  di- 
recting a  conveyance  on  payment  by 
the  purchaser  of  the  amount  due  on  tliie 
contract,  but  authorizing  him,  in  case 
the  vendor's  wife  refuses  to  join  in  the 
deed,  to  retain  a  certain  sum  (in  this 
case,  $250)  out  of  the  purchase-money, 
as  an  indemnity  against  the  contingent 
right  of  dower,  )s  erroneous.  Humphrey 
V,  Clement,  44  111.  299. 

While  the  husband  is  still  living  there 
is  no  basis  on  which  to  determine  the 
injury  to  the  title  by  the  wife's  refusal 
to  release  her  dower.  Humphrey  r. 
Clement,  44  III.  299. 


946 


i 


Contneti  SPECIFIC  PERFORMANCE.       Belating  to  Land. 

parties  or  strangers  to  the  suit,^  nor  has  he  any  equitable  remedy 
where  the  vendor  has  no  title  to  the  land  and  can  make  none  ; 
but  he  is  left  to  an  action  at  law  upon  the  covenants  in  his  deed.* 
But  where  the  vendor  subsequently  acquires  title  and  the  vendee 
has  meanwhile  made  payments  of  the  purchase  price  and  has 
gone  into  possession  and  made  improvements,  the  vendor's  sub- 
sequent acquisition  of  title  inures  to  the  purchaser's  benefit, 
and  he  may  compel  a  conveyance  to  himself  of  such  after-acquired 
interest.*  A  deed  made  by  one  who,  at  the  time,  has  no  title, 
is  regarded  as  a  covenant  to  convey.*  The  vendor  will  be  re- 
quired to  re-execute  a  deed  where,  without  the  purchaser's  fault, 
the  first  deed  has  been  accidentally  lost  or  destroyed  before  it 
could  be  recorded,*  or  where  he  has  obtained  possession  of  it, 
after  it  has  been  once  executed  and  delivered,  and  has  destroyed 
it« 

b.  Suits  by  the  Vendor— (i)  In  General.— Though  the 
vendee's  duty  in  these  contracts  generally  consists*  in  nothing 
beyond  the  payment  of  money,  for  which  the  law  would  seem  to 
afford  a  sufficient  remedy,  yet  the  vendor  has  a  right,  in  a  court 
of  equity,  to  compel  him  to  comply  with  his  agreement  by  ac- 
cepting the  land  and  paying  for  it.  This  is  permissible,  under 
the  equitable  doctrine  that  the  enforcement  of  contracts  must  be 
mutual,  and  that  where  the  vendee  would  have  a  right  to  a  decree 
compelling  the  conveyance  of  the  land  to  him,  his  vendor  must 
likewise  be  permitted  in  equity  to  compel  the  acceptance  of  his 
deed  and  the  payment  of  the  consideration  for  it.  And  this  the 
vendor  may  do,  even  though  he  may  have  an  action  at  law  for 
the  purchase  money.''     The  vendor  has  no  standing  before  the 

1.  Shields  v,  Trammell,  19  Ark.  51;  4.  Moore  v.  Crawford,  130  U.  S.  122. 
Ferrier  v,  Buzick,  2  Iowa  136  ;  5.  Cummings  v.  Coe,  10  Cal.  529; 
Russell    V,    Moffitt,     6    How.    (Miss.)     Conlin  v.  Ryan,  47  Cal.  71 ;    Blight  v, 

103;  Brueggeman  v,  Jurgcnsen,  24  Mo.    Banks,  6  T.  B.  Mon.  (Ky.)  192;  17  Am. 
7.  Dec.  136;  Wade  v.  Greenwood,  2  Rob. 

2.  Fitzpatrick    v.    Featherstone,    3     (Va.)  474;  40  Am,  Dec.  759. 

Ala.  40 ;  Shields  V.  Trammell,  19  Ark.  6.  Tolar  v.    Tolar,   i   Dev.  Eq.    (N. 

51;  Ferrier  v.  Buzick,  2  Iowa  136;  Mid-  Car.)  456;    18  Am.    Dec.   598;  Tyson 

dlekauift/.  Barrick,  4  Gill    (Md.)   290;  v.  Harrington,  6   Ired.   Eq.    (N.  Car.) 

Peeler    v.   Levy,    26  N.   J.    Eq.   330;  329. 

Stevenson     v.    Buxton,    15    Abb.    Pr.  A  court  of  equity  will  not  decree  the 

(N.  Y.)  352;  Nicol  V,  Carr,  35  Pa.   St.  execution  of  a  new  deed,  in  the  place  of 

381;  Love  V,  Cobb,  63  N.  Car.  324;  Hill  one  alleged  to  have  been   fraudulently 

T».  Fiske,  38  Me.  320.  destroyed,  where  the  evidence  leaves  it 

8.  Moore    v.    Crawford,    130  U.    S.  in  doubt  whether  the  former  deed  was 

122;    Dodson   V,    Havs,    29    W.     Va.  ever  delivered.     Sterne  v.  Woods,   11 

577;  Thompson  v.   Myrick,    20  Minn.  Mo.  638. 

205.  7.  Andrews   v,  Sullivan,  7  111.  327; 

The  vendee  has  a  right  to  a  decree  43    Am.    Dec.    53 ;     Heatherwick    v. 

for  the  specific  performance  of  a  con-  Heatherwick,    32   111.  73 ;    Haven    v. 

tract  for  the  sale  of  land,  according  to  Lowell,  5  Met.  (Mass.)  35 ;  Hilliard  v. 

the  terms  of  the  contract,  notwithstand-  Allen,  4  Cush.  (Mass.)  532 ;  Old  Colony 

ing    that,  before  bringing  his  bill,   he  R.  Co.  v.  Evans,  6  Gray  (Mass.)  25;  66 

claimed    a  right  of  way   under  it,   to  Am.  Dec.  394;  Memphis,  etc.,  R.  Co. 

-Which  he  was  not  entitled.     Prothro  v.  v.   Scruggs,   50    Miss.   284;    Paris    v. 

Smith,  6  Rich.  Eq.  (S.  Car.)  324.  Haley,  61    Mo.  453;  Davy  v.  Dakota 
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chancellor  until  he  has  "  done  equity  "  by  showing  a  tender  of 
full  performance  upon  his  own  part  according  to  the  spirit  of  his 
obligation.* 

(^   Title, — The  vendor  must  be  ready  and  able  to  convey  a 
marlcetable  title,*  which  has  been  defined  to  be  "  a  title  that  is 


Co.,  19  Neb.  721 ;  State  v,  Sheridan,  i 
Clarke  Ch.  (N.  Y.)  533;  Brown  v, 
HafI,  5  Paige  (N.  Y.)  235;  28  Am. 
Dec.  425;  Ph3rfe  r.  Wardell,  6  Paige 
(N.  Y.)  283 ;  28  Am.  Dec.  425 ;  Stone  v. 
Lord,  80  N.  Y.  60;  Rindge  v.  Baker, 
57  N.  Y.  219;  15  Am.  Rep.  475;  Bau- 
mann  r.  Pinckney,  xi8  N.  Y.  604; 
Springs  v.  Sanders,  Phill.  Eq.  (N. 
Car.)  67;  Finley  v.  Aiken,  i  Grant 
Cas.  (Pa.)  83;  Larison  v.  Burt,  4  W. 
&  S.  (Pa.)  27;  Cathcart  v,  Robinson,  5 
Pet.  (U.  S.)  264. 

The  remedy  in  a  case  where  the 
obligee  of  a  title  bond  had  not  paid 
the  purchase  money,  is  to  file  a  bill 
against  him  to  compel  a  specific  per- 
formance. White  V,  Hooper,  6  Jones 
Eq.  (N.  Car.)  152. 

A  husband  and  wife,  having  duly 
executed  and  acknowledged  their 
joint  deed  of  land  and  placed  it  in 
the  hands  of  a  third  person  to  be  de- 
livered by  him  to  the  purchaser,  upon 
payment  of  the  purchase  money,  may 
compel  a  specific  performance,  by  the 
purchaser,  of  the  terms  of  the  joint 
contract  of  sale,  in  pursuance  of  which 
the  deed  was  made.  Farley  v.  Palmer, 
20  Ohio  St.  223. 

In  an  action  to  enforce  a  contract  to 
purchase  land,  it  is  no  defense  that  a 
person,  to  whom  defendant  was  at- 
tempting to  sell  the  property  at  the 
time  of  making  the  contract,  had  some- 
time afterwards  said  that  he  could  not 
take  it.  Northrup  v.  Gibbs  (Supreme 
Ct.),  I  N.  Y.  Supp.  465. 

1.  See  infra^  this  title.  Duty  of  Com- 
plainant—  Tender. 

a.  XarkaUble  Title  Defined  — Is- 
Btances.— Says  the  court  by  Shars- 
wood,  C,  J.,  in  Swayne  v.  Lyon,  67 
Pa.  St.  436 :  **The  vendee  has  the  right 
not  merely  to  have  conveyed  to  him  a 
good,  but  an  indubitable  title.  Only 
such  a  title  is  deemed  marketable.  It 
has  been  held  that  a  title  is  not  mar- 
ketable where  it  exposes  the  party 
holding  it  to  litigation.''  See  also 
Emmert  v,  Stoufifer,  94  Md.  543. 

A  purchaser  cannot  be  compelled  to 
accept  a  title  which  is  so  doubtful  that 
it  may  expose  him  to  litigation,  al- 
though the  court  may  believe  it  good. 


It  must  be  a  marketable  title,  which  is 
defined  as  "one  that  is  free  from  rea- 
sonable doubt."  Vought  V.  Williams, 
120  N.  Y.  253;  Hymers  v.  Branch,  6 
Mo.  App.  51 1 ;  Vreeland  z\  Blauvelt, 
23  N.  J.  Eq.  483.  See  Bigelow  v. 
Armes,  108  U.  S.  10;  Sohier  v.  Wil- 
liams, I  Curt.  (U.S.)  479;  Adams  r. 
Valentine,  33  Fed.  Rep.  i ;  Brown  t-. 
Cannon,  10  111.  174;  Close  v\  Stuyve- 
sant,  132  III.  607;  Smith  v.  Turner,  50 
Ind.  367 ;  Richmond  v.  Gray,  3  Allen 
(Mass.)  25;  Park  r.  Johnson,  7  Allen 
(Mass.)  378;  Sturtevant  r.  Jaques,  14 
Allen  (Mass.)  526;  Hayes  v.  HarmooT 
Grove  Cemetery,  xo8  Mass.  400;  Jeff- 
ries V,  Jeffries,  117  Mass.  187;  Allen 
I'.  Atkinson,  21  Mich.  351 ;  Powell  r. 
Conant,  33  Mich.  396;  Richmond  r. 
Koenig.  43  Minn.  480;  Lruckett  7. 
Williamson,  31  Mo.  54;  Taylor  r. 
Williams,  45  Mo.  80;  St.  Mary's 
Church  V,  Stockton,  8  N.  J.  Eq.  530; 
Dobbs  V.  Norcross,  24  N.  J.  Eq.  327; 
Seymour  v.  De  Lancey,  Hopk.  (N.  Y.) 
436;  14  Am.  Dec.  S52;V»i  re  Ladue,54 
N.  Y.  Super.  Ct.  528;  Burwell  r. 
Jackson,  9  N.  Y.  535 ;  Brooklyn  Park 
Comrs.  1'.  Armstrong,  45  N.  V.  234;  6 
Am.  Rep.  70;  Shriver  t».  Shriver,  86 
N.  Y.  575 ;  Fleming  r.  Burnham,  100 
N.  Y.  I ;  Ferry  v,  Sampson,  112  N.  Y. 
415;  Moore  v,  Williams,  115  N.  Y. 
586 ;  Speakman  v.  Forepaugh,  44  Pa. 
St.  363;  Freetly  v.  Barnhart,  51  Pa. 
St.  279;  Swain  r.  Fidelity  Ins.,  etc^ 
Co.,  54  Pa.  St.  455 ;  Swayne  v.  Lyon« 
67  Pa.  St.  436;  Pratt  f.  Eby,  67  Pa,  St 
396;  Herzberg  r.  Irwin,  92  Pa.  St  4S; 
Littlefield  v.  Tinsley,  26  Tex.  353; 
Linkous  v.  Cooper,  2  W.  Va.  67; 
Boggs  V.  Bodkin,  32  W.  Va.566. 

The  question  as  to  whether  the  title 
is  marketable  is  one  for  the  court,  and 
it  is  not  error  to  exclude  evidence  of 
attorneys  to  that  point  Moser  r. 
Cochrane,  X07  N.  Y.  35. 

In  Shriver  v,  Shriver,  86  N.  Y.  575. 
the  court  by  Folger,  C.  J.,  said :  **As 
a  general  rule,  a  title  which  is  open  to 
judicial  doubt  is  not  a  marketable  title. 
What  is  a  sufficient  ground  for  judicial 
doubt  is  not  to  be  conclusively  re- 
duced to  fixed  and  determinate  princi- 
ples, for  it  depends,  in  some  degree. 
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upon  the  discretion  of  the  court. 
(White  f.  Damon,  7  Ves.  35.)  Thus 
it  is  said  in  Price  v.  Strange  (6  Madd. 
159)*  that,  in  attempting  to  lay  down  a 
rule,  it  may  be  stated  that  a  pur- 
chaser is  not  to  take  property  which 
he  can  only  acquire  in  possession  by 
litigation  and  judicial  decision.  A 
title  may  be  doubtful,  which  is  to  say, 
unmarketable,  because  of  the  uncer- 
tainty of  some  matter  of  fact  appear- 
ing in  the  course  of  the  deduction  of 
it.  And  if,  after  the  vendor  has  pro- 
duced all  the  proofs,  that  he  can,  a 
rational  doubt  still  remains,  a  title  is 
not  marketable.  It  seems  that  a  ra- 
tional doubt  may  be  said  to  exist  when 
a  court  of  law  would  not  feel  called 
upon  to  instruct  a  jury  to  find  that  the 
fact  existed  on  the  existence  of  which 
the  vendor's  title  depends.  (Emery  v, 
Grocock,  6  Madd.  54 ;  Lowes  v.  Lush, 
14  Ves.  548.)" 

A  marketable  title  is  one  that  is  free 
from  reasonable  doubt.  The  pur- 
chaser is  not  compelled  to  take  prop- 
erty, the  possession  of  which  he  may 
be  compelled  to  defend  by  litigation. 
He  should  have  a  title  that  will  enable 
him  to  hold  his  land  in  peace,  and  if 
he  wishes  to  sell  it,  be  reasonably  sure 
that  no  flaw  or  doubt  will  arise  to  dis- 
turb its  market  value.  Vought  v, 
Williams,  120  N.  Y.  253. 

Specific  performance  will  not  be 
decreed  to  compel  a  purchaser  to  ac- 
cept title  while  an  action  is  pending 
to  set  aside  for  fraud  a  deed  on  which 
such  title  depends.  Aldrich  v.  Bailey, 
55  Hun  (N.  Y.)  607. 

An  objection  which  is  supported  by 
a  decision  of  the  supreme  court  in 
general  term  will  defeat  a  suit  for 
specific  performance.  Ferris  v,  Plum- 
mer,  42  Hun  (N.  Y.)  440. 

Equity  will  not  compel  the  specific 
performance  of  a  contract  to  buy  land, 
where  the  title  was  derived  through  a 
mortgage  given  to  "J^^^P^  ^*  Beers, 
president  of  the  North  American 
Trust  &  Banking  Company,  his  suc- 
cessors and  assigns,"  without  words  of 
inheritance,  where,  as  in  Ne-w  Jersey^ 
such  words  are  essential  to  a  fee  sim- 
ple. Cornell  v,  Andrews,  35  N.  J.  Eq. 
7;  15  Cent.  L.J.  8. 

But  this  rule  that  a  purchaser  will 
not  be  required  to  accept  a  title  which 
may  be  exposed  to  litigation,  does  not 
prevail  where  no  question  of  fact  is  in- 
volved and  all  parties  interested  are 
before  the  court.  Chesman  t;.  Cum- 
mings,  142  Mast.  65. 


If  there  be  any  reasonable  chance 
that  some  third  person  may  raise  a 
question  against  the  owner  of  the  es- 
tate after  the  completion  of  the  con- 
tract, the  court  considers  this  a  circum- 
stance which  renders  the  bargain  a 
hard  one  for  the  purchaser,  and  one 
which  it  will  not  in  the  exercise  of  its 
discretion  compel  him  to  execute." 
Brooklyn  Park  Comrs.  v.  Armstrong, 
45  N.  Y.  234;  6  Am.  Rep.  70 ;  Seaman 
t'.  Vawdrey,  16  Ves.  390. 

Specific  performance  of  a  contract 
of  sale  will  not  be  decreed  at  the  in« 
stance  of  the  vendor,  unless  his  abil- 
ity to  make  a  good  title  is  unquestion- 
able. Tomlin  v.  McChord,  5  J.  J. 
Marsh.  (Ky.)  135 ;  Garnett  v,  Macon,  6 
Call  (Va.)  308;  bwings  r.  Baldwin,  8 
Gill  (Md.)  337. 

The  title  must  be  free  from  reason- 
able doubt.  Hepburn  v.  Auld,  5 
Cranch  (U.  S.)  262;  Watts  v.  Waddle, 
6  Pet.  (U.  S.)  389;  Bartlett  v. 
Blantbn,  4  J.  f.  Marsh.  (Ky.)  426; 
Jarman  v,  Davis,  4  T.  B.  Mon.  (Ky.) 
115;  Hightower  v.  Smith,  5  J.  J. 
Marsh.  (Ky.)  542 ;  Beckwith  v, 
Kouns,  6  B.  Mon.  (Kv.)  222; 
Beer  v,  Leonard,  40  La.  Ann.  845; 
Chambers  z\  Tulane,  9  N.  J.  Eq.  146; 
Brown  r.  Haff,  5  Paige  (N.  Y.)  235; 
28  Am.  Dec.  425;  Bates  x\  Delavan.  5 
Paige  (N.  Y.)  299;  Delavan  v.  Dun- 
can, 49  N.  Y.  485;  Hinckley  v.  Smith, 
51  N.  Y.  21 ;  Bostwick  v.  Beach,  103  N, 
Y.  414;  Toole  V.  Toole,  112  N.  Y.  333; 
Ferry  v.  Sampson,  112  N.  Y.  415; 
Nicol  x\  Carr,  35  Pa.  St.  381 ;  Lowry 
V,  Muldrow,  8  Rich.  Eq.  (S.  Car.)  241 ; 
Butler  v.  O'Hear,  i  Desaus.  Eq.  (S. 
Car.)  382;  I  Am.  Dec.  671;  Starnes  v, 
Allison,  2  Head  (Tenn.)  221 ;  Collins 
t'.  Smith,  1  Head  (Tenn.)  251 ;  Gober  v. 
Hart,  36  Tex.  141 ;  Littlefield  z\  Tins- 
ley,  26  Tex.  353;  Middleton  v.  Selby, 
19  W.  Va.  167. 

A  vendee  cannot  be  compelled  on  a 
bill  for  specific  performance  to  accept 
a  doubtful  title  unless  it  is  so  stipu- 
lated in  the  contract,  Powell  v,  Co- 
nant,  33  Mich.  396. 

The  rule  prevails  whether  the  doubt 
arise  upon  the  facts,  or  whether  the 
question  be  one  of  law.  Jordan  v. 
Poillon,  77  N.  Y.  518;  Fleming  v. 
Burnham,  100  N.  Y.  8;  Abbott  v, 
Tam^s,  III  N.  Y.  673.  See  Hayes  v, 
Nourse,  114  N.  Y.  395;  ix  Am.  St. 
Rep.  700 ;  Townshend  v.  Goodf ellow, 
40  Minn.  3x2. 

If  there  is  any  doubt  concerning  the 
title  and  the  vendor  can  remove  that 
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doubt  at  trifling  expense,  he  cannot 
have  specific  performance  unless  he 
first  perfect  his  title.  Reformed,  etc., 
Dutch  Church  v.  Mott,  7  Paige  <N. 
Y.)  77 ;  32  Awl  Dec.  613. 

Where  the  contract  merely  calls  for 
a  deed,  this  implies  a  good  title. 
Bowen  V,  Vickers,  1  N.  J.  Eq.  520 ;  35 
Am.  Dec.  516. 

It  has  been  held  that  where  the  con- 
tractus for  a  "good  title"  a  quitclaim 
deed  is  sufficient  if  the  vendor  has  a 
good  title.  Pugh  v.  Chesseldine,  xi 
Ohio  109;  37  Am.  Dec.  414. 

Title  by  Adverse  PosBesBlon  Bufflelont. 
— Title  by  adverse  possession,  such  as 
may  be  proven  by  parol  proof,  will 
justify  a  decree.  But  it  must  be  es- 
tablished beyond  question.  Murray 
v.  Harwar,  56  N.  Y.  344;  Shriver  v, 
Shriver,  86  N.  Y.  575 ;  Seymour  v, 
DeLancey,  x  Hopk.  (N.  Y.)  436;  14 
Am.  Dec.  552, 

But  not  where  the  title  of  the  ven- 
dor rests  only  on  adverse  possession, 
and  it  is  impossible  to  determine  from 
the  evidence  what  claim  of  title  was 
made  by  the  vendor's  grantor,  and  the 
person  in  whom  is  the  outstanding  ti- 
tle is  not  a  party  to  the  suit.  McCabe 
V.  Kenny,  52  Hun  (N.  Y.)  514. 

Adverse  possession  under  color  of 
title,  if  there  is  no  reasonable  doubt  as 
to  the  superiority  of  such  title,  will 
entitle  the  vendor  to  a  decree.  Crow- 
ell  V,  Druley,  19  111.  App.  509.  See 
O'Connor  v,  Huggins,  113  N.  Y.  511; 
Methodist,  etc..  Church  Home  v. 
Thompson,  i  Silvernail  (N.  Y.)  564. 

Thirty  years  of  adverse  possession 
will  sustain  a  title  that  equity  will  com- 
pel the  vendee  to  accept.  New  York 
Steam  Co.  v.  Stern,  4(5  Hun  (N.  Y.) 
206;  Kennedy  v.  Gramling,   33  S.  Car. 

367. 

And  a  title  one  link  of  which  is  a  de- 
fective assignment  made  seventy  years 
earlier.  New  York  Steam  Co.  v.  Stern, 
46  Hun  (N.  Y.)  206. 

Fifty-five  years*  continuous  posses- 
sion cures  the  absence  of  a  deed  in  the 
chain  of  title.  Bohm  v.  Fay,  18  Abb. 
N.  Cas.  (N.  Y.)  175. 

So,  with  ninety  years'  adverse  pos- 
session. Abrams  v,  Rhoner,  44  Hun 
(N.  Y.)  507. 

And  sixty  years,  where  there  are  no 
outstanding  minorities  which  could  be 
set  up  against  it.  Ottinger  v,  Stras- 
burger,  33  Hun  (N.  Y.)  466. 

In  1835,  Kip  sold  land  to  Delavan 
and  took  a  mortgage  for  the  purchase 
money.    In  1840,  Delavan  made  a  gen- 


eral assignment  for  the  benefit  of  cred- 
itors, which  provided  for  the  return  to 
him  of  any  surplus.  The  same  year 
Kip  brought  a  foreclosure  suit,  and 
made  Delavan  a  part^*,  but  not  Dela- 
van's  assignee.  Kip  bid  off  the  prop- 
erty and  received  a  master's  deed, 
which  he  recorded  in  X841.  Delavan 
lived  thirty  years  after  this,  and  his 
assignee  twenty-five,  and  Kip's  title 
was  never  questioned.  Held^  that  in 
1875  Kip's  title  was  sufficiently  good  to 
compel  its  acceptance  by  a  purchaser 
under  an  executory  contract.  {Revert- 
i^g  53  N.  Y.  Super.  Ct  x.)  Kip  -c. 
Hirsh,  103  N.  Y.  565;  xS  Abb.  N.  Cas. 
(N.  Y.)  167. 

It  is  not  a  defect  of  title  for  which  the 
vendee  may  defeat  a  decree  for  specific 
performance  that,  after  fifty -one  years' 
acquiescence  in  a  public  grant,  private 
parties  possibly  had  rights  which  they 
might  have  asserted.  Lyman  r.  Ged- 
ney,  X14  III.  388;  55  Am.  Rep.  869. 

But  this  rule  that  title  by  advene 
possession  is  sufficient  is  not  universal, 
for  in  Schultz  v.  Rose,  65  How.  Pr.  (N. 
Y.)  75,  the  contrary  was  held.  And  in 
Lewis  V.  Herndon,  3  Litt.  (Ky.)  358; 
14  Am.  Dec.  68. 

Particularly  where  the  title  by  ad- 
verse possession  depends  on  a  long  and 
difficult  investigation  of  facts,  although 
it  may  be  good.  Noyes  v.  Johnson,  139 
Mass.  436. 

Adverse  possession  will  not  answer 
where  the  contract  implies  that  the 
purchaser  should  have  a  good  record 
title.     Noyes    v,  Johnson,    139   Mass. 

436. 

The  possession  under  which  title  is 
claimed  must  be  distinctly  hostile,  and 
where  the  land  is  unoccupied  and  unin- 
closed  the  title  has  been  pronounced 
insufficient.  Kip  v.  Hirsh,  53  N.  Y. 
Super.  Ct.  x;  X03  N.  Y.  565. 

Mere  naked  possession  will  not  sup- 
port a  decree  for  conveyance,  where 
title  is  in  question.  Rights  growing 
out  of  possession  are  matters  purely  of 
legal  cognizance.  Smith  v.  Hollenback, 
51  111.  223. 

Title  dependent  on  the  Sutute  of 
Limitations  will  sustain  a  decree. 
Shober  v.  Dutton,  6  Phila.  (Pa.)  1S5; 
O'Connor  v.  Huggins,  113  N.  Y.  511 ; 
Kip  V,  Hirsh,  103  N.  Y.  565;  Core  v. 
Wigner,  32  W.  V a.  277. 

EqoiUble  Tltta.— The  title  roust  be  a 
good  equiuble  title  as  well  as  a  good 
legal  one.    Creigh  v,  Shatto,  9  W.  &  S. 


legal  one 
(Pa.)  82. 
A  purchaser  at  a  master's  sale,  under 
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a  decree  of  court,  will  not  be  compelled 
to  complete  his  purchase  if  he  is  not 
informed,  at  the  sale,  of  an/  defect  in 
the  title,  unless  a  title  can  be  given 
which  shall  be  good  in  equity,  as  well 
as  at  law.  Coster  v.  Clarke,  3  Edw. 
Ch.  (N.  Y.)  428. 

A  cestui  que  trust  cannot  dispose  of 
his  interest  in  the  estate  devised  in  trust 
for  him,  and  a  court  of  equitj  will  not 
decree  specific  execution  of  an  agree- 
ment of  sale  made  bj  him.  Shank- 
land's  Appeal,  47  Pa.  St.  113. 

Title  Dependent  on  Parol  Proof  Is  Gen- 
erally Sufficient. — A  title,  proof  whereof 
rests  partly  in  parol,  is  not  necessarily 
so  doubtful  that  specific  performance 
by  the  purchaser  will  not  be  decreed. 
"It  has  been  held  that  where  one  of  the 
paper  links  of  title  was  defective,  the 
lapse  might  be  supplied  by  parol  proof 
of  possession  under  color  of  title  suffi- 
cient to  establish  a  good  adverse  pos- 
session, and  that  such  a  title  is  enough 
on  which  to  found  a  decree."  Murray 
V.  Harway,  56  N.  Y.  344. 

In  Smith  v.  Death,  5  Madd.  371,  the 
question  was  whether  a  first  son  had 
been  brought'  up  and  educated  as  a 
member  of  the  established  Church  of 
England  and  was  a  constant  frequenter 
of  that  church.  The  fact  being  satis- 
factorily proven,  the  exceptions  to  the 
title  were  overruled. 

Spencer  v.  Topham,  22  Beav.  573, 
was  a  suit  for  specific  performance 
where  title  was  objected  to  because  it 
required  parol  proof  to  establish  it,  to 
determine  whether  a  solicitor  (Phil- 
lips) who  was  the  plaintifTs  grantor 
had  dealt  fairly  with  his  client  (Bate) 
who  was  the  vendor  to  him.  Decree 
granted. 

But  compare  Irving  v,  Campbell,  121 
N.  Y.  353,  where  the  contrary  doc- 
trine is  announced.  In  that  case  the 
vendor  was  refused  a  decree  where  it 
appeared  that  a  defective  record  was 
the  only  written  evidence  of  a  convey- 
ance from  one  who  was  conceded  to 
have  had  title  less  than  twenty  years 
before,  even  though  the  execution  of 
such  deed  was  satisfactorily  proved  by 
parol.  Reversing  56  N.  Y.  Super.  Ct. 
224. 

Defects  Wlilch  WUl  Preyent  a  Decree. 
— Instances. — Following  have  been  held 
to  be  flaws  in  the  title  sufficient  to  de- 
feat a  conveyance: 

A  mortgage.  Swihart  v.  Cline,  19 
Ind.  264;  Hinckley  v.  Smith,  51  N.  V. 
21. 

Even  a  mortgage  that  has  been  satis- 


fied of  record,  where  the  vendee  has 
notice  that  it  has  never  been  paid. 
Conley  v.  Dibber,  91  Ind.  41  j.  And 
a  mortgage,  the  satisfaction  of  which 
was  forged,  the  vendee  having  notice 
of  the  forgery.  Charleston  v.Blohme, 
15  S.  Car.  124;  40  Am.  Rep.  690. 

An  outstanding  tiower  interest. 
Sternberger  v.  McGovem,  56  N.  Y.  12; 
Bostwick  V,  Beach,  103  N.  Y.  4x4;  Ely 
V,  Perrine,  2  N.  J.  Eq.  396. 

Where,  in  the  chain  of  title,  a  former 
deed  has  passed  which,  on  account  of 
error  in  its  terms  is  liable  to  reforma- 
tion and  thus  to  impair  the  title,  the 
vendee  is  not  bound  to  perfect  his  pur- 
chase. SchoUe  V.  Scholle,  113  N.  Y. 
261. 

Unsatisfied  tax  Hens.  Cooper  v. 
Tiler,  46  III.  462 ;  95  Am.  Dec.  442 ; 
Wilson  V,  Tappan,6  Ohio  120. 

Liability  of  vendor  as  surety.  Se- 
crest  V,  McKenna,  i  Strobh.  Eq.  (S. 
Car.)  356.  See  Butler  v.  O'Hear,  i 
Desaus.  Eq.  (S.  Car.)  382;  i  Am.  Dec. 
671. 

The  purchaser  cannot  be  compelled 
to  take  a  title  where  there  is  at  least 
a  probability  that  certain  persons 
whose  deed  is  tendered  to  make  a  title, 
are  not  the  sole  and  only  heirs  of  their 
ancestor.  Walton  v,  Meeks,  41  'Hun 
(N.Y.)3ii. 

A  vendor  of  land  should  not  have 
specific  execution  of  his  contract,  when 
he  cannot  show  a  good  and  perfect  title 
at  the  hearing,  though  he  may  have 
been  thrown  off  his  guard  by  the  pur- 
chaser ;  and  want  of  proof  that  the 
grantors  in  a  deed  are  the  heirs,  and 
only  heirs,  of  one  who  died  seised,  is  a 
fatal  defect.  A  recital  in  the  deed  is 
not  sufficient  to  establish  the  fact.  Bar- 
nett  V,  Higgins,  4  Dana  (Ky.)  56^. 
See  Kilpatrick  v.  Barron,   125    N.   V. 

751- 

A  defective  acknowledgment  in  a 
former  deed  may  be  a  fatal  objection  to 
the  title.  So  held  where  the  statute 
required  a  married  woman  executing  a 
deed  to  be  examined  separate  and 
apart  from  her  husband,  and  that  the 
officer  examining  her  should  explain 
the  contents  and  question  her  as  to  her 
willingness,  and  the  officer's  certificate 
had  omitted  some  of  these  particulars. 
Black  V,  Aman,  6  Mackey  (D.  C.)  131. 
See  also  Fryer  v.  Rockefeller,  63  N.  Y. 
268;  Brown  v.  Witter,  10  Ohio  142; 
Ludlow  v.  0*Neil,  29  Ohio  St.  x8i ; 
Mullins  V.  Aiken,  2  Heisk.  (Tenn.)  535. 

Where  there  is  a  substantial  defect 
with  respect  to  the  nature,  character, 
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situation,  extent  or  quality  of  the  estate, 
which  was  unknown  to  the  purchaser, 
he  will  not  be  compelled  to  accept  the 
title.     Ellicott  v.  White,  ^%  Md.  145. 

Raaerratlons  and  Oondltlona. — A  cove- 
nant in  a  former  deed  that  a  part  of 
the  lot  shall,  be  left  vacant  for  court- 
yard and  never  built  on.  Wetmore  v. 
Bruce,  54  N.  Y.  Super.  Ct.  149;  118  N. 
¥.319.  But  compare  Riggs  v,  Purcell, 
66  N.  Y.  193,  where  the  contrary  view 
was  taken  of  a  similar  covenant  on  the 
ground  that  the  reservation  operated  to 
the  advantage  of  the  lot. 

In  Jeffries  v.  Jeffries,  117  Mass.  184,  a 
condition  forbidding  the  erection  of 
stable  roofs  on  the  premises  beyond  a 
ceHain  height  was  held  sufficient  to  de- 
feat a  decree. 

One  will  not  be  compelled  to  accept 
-a  conveyance  containing  restrictions  of 
which  he  had  no  previous  knowledge, 
prohibiting  the  erection  of  dwelling 
houses  of  a  less  width  than  seventeen 
feet,  and  the  laying  out  of  streets,  lanes, 
alleys,  courts  and  avenues  of  a  less 
width  than  fifty  feet,  and  the  building 
upon  certain  streets  and  avenues.  An- 
ders' Estate,  13  Phila.  (Pa.)  45. 

Equity  will  not  enforce  a  contract  to 
purchase  against  a  vendee  where  a 
former  owner  conveyed  the  lot  in  ques- 
tion and  adjacent  lots  by  deeds  con- 
taining restrictions  as  to  the  use  of  the 
premises,  and  afterwards  re-purchased 
the  lot,  and  re-conveyed  it  by  a  deed 
containing  no  restrictions,  certain  later 
mesne  conveyances  also  containing  no 
restrictions.  The  restrictions  can  be 
enforced  by  the  adjacent  owners. 
Raynor  v.  Lyon,  46  Hun  (N.  Y.)  227. 

One  will  not  be  compelled  to  accept 
a  title  which  may  be  incumbered  with 
a  condition,  even  though  there  be  doubt 
as  to  the  validity  of  the  condition. 
Post  V.  Bemheimer,3i  Hun  (N.  Y.)  247. 

In  Drake  v,  Shiels  (Supreme  Ct.), 
7  N.  Y.  Supp.  209,  the  court  refuses  to 
enforce  a  contract  to  buy  a  lease  of 
premises  known  as  "75  Fourth  Ave- 
nue," it  appearing  that  one  wall  of  the 
building  in  question  was  not  on  the 
demised  premises,  as  the  vendor's  title 
Is  to  that  extent  defective. 

A  prohibition  against  use  of  the 
property  for  the  manufacture  of  soap 
or  other  disagreeable  purposes  is  such 
an  incumbrance  as  will  excuse  a  vendee 
from  compliance.  Raynor  v,  Lyon,  46 
Hun  (N.  Y.)  227. 

In  Adams  v,  Valentine,  33  Fed.  Rep. 
I,  the  condition  was  that  '*no  building 
shall  be  erected  nearer  to  Olive  street 


than  the  house  of  H.  G.  Otis  now 
stands,"  and  was  deemed  sufficient  to 
defeat  plaintiff's  claim. 

The  restriction  upon  the  title  In 
Gilbert  v,  Peteler,  38  N.  Y.  165,  was 
that  no  structure  was  to  be  erected  on 
the  land  that  would  impair  in  any  man- 
ner the  view  of  the  bay  from  any  part 
of  the  dwelling  of  J.  C.  Green,  and  a 
decree  was  refused. 

A  condition  as  to  character,  location 
and  use  of  buildings  to  be  erected,  held 
sufficient  to  defeat  vendors  suit. 
Newbold  v.  Peabody  Heights  Co^yo 
Md.  493. 

A  reservation  of  an  easement.  Hr- 
mers  v.  Branch,  6  Mo.  A  pp.  511 ;  Mott 
V.  Mott,  68  N.  Y.  246;  Seaman  r. 
Hicks,  8  Paige  (N.  Y.)  655;  James  r. 
Freeland,  5  Grant  Ch.  302;  Kront- 
bien  v.  Gage,  10  Grant  Ch.  572 ;  Boul- 
ton  V,  Bethune,  n  Grant  Ch.  478. 

A  purchaser  is  not  bound  to  accept  a 
title  that  is  clouded  by  a  right  of  re- 
verter in  the  heirs  of  the  original 
grantor  by  reason  of  a  diversion  from 
the  uses  limited  in  his  conveyance. 
Nor  will  the  fact  that  the  legislature 
attempted  to  authorize  an  absolute  db- 
positon  by  the  original  g^ntee,  not- 
withstanding the  limitation,  make  anj 
difference.  Second  Universalist  Soc. 
V.  Dugan,  65  Md.  460. 

See,  generally,  in  reference  .to  limita- 
tions upon  the  use  of  the  premises, 
Bentley  v.  Craven,  17  Beav.  204;  Cor- 
less  V.  Sparling,  Ir.  Rep.,  9  £q.  595; 
Brookes  v,  Drysdale,  L.  R.,  3  C  P. 
Div.  52;  Folev  v,  McKeown,  4  Leigli 
(Va.)627. 

Title  Dependent  on  Irregnlar  Usal 
Proceedinga. — The  vendee  ^rill  not  be 
compelled  to  accept  a  title  that  is  de- 
fective, by  reason  of  imperfect  or  irreg- 
ular legal  proceedings,  as  where  neces- 
sary parties  have  b^n  omitted  in  fore- 
closure proceedings,  or  sales  have  beea 
irregularly  conducted  by  guardians, 
personal  representatives  or  public  offi- 
cers, and  the  vendor  has  acquired  his 
title,  either  proximately  or  remotelv, 
through  such  sales.  Richmond  r.  Graj, 
3  Allen  (Mass.)  25;  Kilpatrick  y.  Bar- 
ron,  125  N.  Y.  751 ;  James  v.  Meyer,  41 
La.  Ann.  iioo. 

See  also  Swayne  z\  Lyon,  67  Pa. 
St.  436;  Tevis  V,  Richardson.  7  T.  B. 
Mon.  (Ky.)  654;  Morgan  r.  Morgan,  J 
Wheat.  (*U.  s.)  290. 

Equity  will  not  decree  specific  per- 
formance in  the  vendor's  favor  where 
the  title  is  imperfect  because  certain 
grandchildren  of  a  testator,  who  pos- 
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sessed  a  vested  rematnder  in  the  estate, 
were  not  made  parties  to  foreclosure 
proceedings.     Lockman  v,    Reilly,  29 

Hun  (N.  Y.)  434. 

See  also  Martin  v.  Porter,  4  Heisk. 
(Tenn.)  407;  Littlefield  v.  Tinslev,  26 
Tex.  353. 

A  purchaser  will  not  be  compelled  to 
accept  a  title  derived  from  a  foreclosure 
sale,  where  the  summons  in  the  fore- 
closure was  served  under  an  order  for 
publication  made  by  the  special  term  of 
the  supreme  court,  instead  of  by  a 
judge  as  required  by  statute.  Crosby 
V,  Thedford,  13  Daly  (N.  Y.)  150. 

Specific  performance  will  not  be 
granted  where  the  plaintiff  claims  title 
through  a  deed  from  an  assignee  in 
bankruptcy;  and  the  facts  that  no  debts 
were  proved  against  the  estate  of  the 
bankrupt  before  his  discharge,  and  only 
one  small  debt  afterwards;  that  the 
land  was  sold  by  the  assignee  in  bank- 
ruptcy for  but  two  dollars,  without  any 
proof  that  even  that  was  paid,  or  that 
any  binding  contract  for  the  sale  was 
made;  that  no  deed  was  given  by  the 
assignee  until  after  the  lapse  of  twenty- 
two  years,  when  no  conveyance  could 
have  been  compelled;  that  the  deed 
was  then  given  without  any  order  of 
the  court,  and  that  no  possession  ever 
accompanied  the  title  under  the  as- 
signee's sale,  leave  the  plaintiff's  title 
involved  in  infirmity  and  uncertainty. 
Palmer  v,  Morrison,  104  N.  Y.  132. 

Specific  performance  of  an  agreement 
to  assign  certain  tax  leases  of  the  city  of 
New  York,  refused,  the  leases  being 
found  irregular  and  defective.  After 
such  agreement  it  appeared  that  the 
promisee  purchased  and  received  a  con- 
veyance from  the  owner  of  the  lands. 
But  it  was  held  that  this  did  not  cure 
the  defects  in  the  promisor's  title,  being 
adverse  thereto.    Bensel  v.  Graj',  80  >r. 

Y.5I7-    . 

At  an  assignee's  sale  in  bankruptcy 
the  land  was  bid  off  by  Reed.  Town- 
shend  claimed  to  have  purchased 
Reed's  bid  from  Reed's  administrator, 
and  the  assignee  accordingly  made  a 
deed  to  Townshend^  No  possession 
accompanied  the  deed  under  the  as- 
signee's sale.  Held^  that  one  who, 
many  years  afterwards,  claimed  under 
Townshend  could  not  give  a  title 
which,  in  a  suit  for  specific  perform- 
ance, a  purchaser  should  be  compelled 
to  accept,  the  heirs  of  Reed  being  the 
proper  parties  to  have  conveyed,  and 
the  administrator  having  had  no  inter- 
est or  authority  to  assign.     Palmer  v. 


Morrison,  104  N.  H.  132.  And  see 
Scholle  t'.  Scholle,  113  N.  Y.  261. 

A  bill  in  equity  was  filed  against  the 
purchasers  of  an  estate  under  an 
order  from  the  probate  court,  for  a 
specific  performance  of  the  contract. 
The  sale  not  having  been  confirmed — 
held,  that  the  court  would  not  take 
jurisdiction  of  such  a  bill.  Bickley  v. 
Biddle,  33  Pa.  St.  276. 

Property  in  which  A  had  a  life  es- 
tate, and  her  daughter  B,  a  minor,  the 
remainder  in  fee,  was  sold  by  order  of 
court  and  purchased  by  A,  who  should 
have  paid  the  price,  or  most  of  it,  to 
the  trustee,  to  be  invested  for  B,  but 
who,  instead,  retained  it  in  her  own 
right  and  as  guardian  of  B.  Notwith- 
standing this,  she  received  a  deed,  un- 
der order  of  court.  Held^  that  a  pur- 
chaser would  not  be  compelled  to 
accept  her  title.  Gill  v.  Wells,  59 
Md.  492. 

A  will  authorized  the  executors  to 
sell  or  mortgage  realty  whenever  nec- 
essary to  do  so,  to  pay  any  expenses  or 
bequests  therein  provided  for,  or  to 
save  or  improve  any  other  portion  of 
the  property  while  undistributed.  A 
report  of  the  executors  showed  a  bal- 
ance of  $904.93,  to  be  provided  for,  but 
it  did  not  appear  whether  this  had 
been  approved.  Long  before  making 
this  report,  the  executors  had  con- 
tracted to  sell  the  land  in  question  to 
plaintiffs  vendor,  for  $6,000.  They 
afterwards  conveyed  to  plaintiff. 
Held^  not  a  marketable  title,  the  power 
of  the  executors  to  convey  the  land 
being  a  doubtful  question  of  fact. 
Townshend  v.  Goodfello'w,  40  Minn. 
312.  See  Scholle  r.  Scholle,  113  N. 
Y.  261. 

A  sale  of  land  was  made  by  an  ad- 
ministrator, on  September  20,  i860, 
and  by  the  conditions  of  the  sale,  the 
deed  was  to  be  delivered  on  the  first 
Monday  of  December.  Administra- 
tor's intestate  claimed  title  through  a 
deed  of  commissioners  appointed  to 
make  partition  of  land,  and  the  de- 
fendant declined  to  accept  a  deed  on 
the  ground  of  defective  title.  Held^ 
that  in  a  bill  to  enforce  a  specific  per- 
formance, a  court  of  equity  would  not 
compel  a  purchaser  to  accept  a  title 
dependent  on  an  illegal  or  invalid 
sale,  while  it  remained  open  to  .revi- 
sion at  the  discretion  of  a  court  of  law, 
although  the  judgment  unreversed 
might  be  conclusive  of  the  parties' 
rights.  Young  v.  Rathbone,  16  N.  J, 
Eq.  224;  84  Am.  Dec.  151. 
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A  purchaser  at  a  judicial  sale  will 
not  be  compelled  to  accept  a  title  of 
two  or  three  executors,  where  it  is  a 
matter  of  doubt  whether  there  was  a 
renunciation  of  office  by  the  executor 
not  joining  in  the  deed,  and  where  a 
question  of  law  is  fairly  open,  besides, 
on  /a  matter  of  descent.  {Reversing 
36  Hun  (N.  Y.)  456).  Fleming  v. 
Burnham,  xoo  N.  Y.  x. 

Where  an  infantas  interest  in  the 
land' had  been  sold  in  partition  with- 
out the  appointment  of  a  guardian  for 
the  infant,  the  title  was  held  defective. 
Swain  v.  Fidelity  Ins.,  etc.,  Co.,  54  Pa. 
St.  455;  Vail  V,  Nelson,  4  Rand.  (Va.) 
478. 

Plaintiff  contracted  personally  to 
sell  to  defendant  land  to  an  undivided 
one-third  of  which  she  had  title,  title 
to  the  residue  being  in  her  infant 
wards.  She  then  applied  for,  and  ob- 
tained from  the  probate  court,  permis- 
sion to  sell  her  wards'  land  at  private 
sale.  No  sale  was,  in  fact  made  under 
this  order  of  court,  but  a  report  was 
filed  reciting  a  sale  to  defendant, 
which  was  confirmed  and  a  guardian's 
deed  ordered  to  be  executed.  Plain- 
tiff tendered  this  guardian's  deed  to 
defendant  together  with  her  own  deed 
to  the  premises ;  but  defendant  refused 
to  accept  them.  Held^  that  defendant 
would  not  be  compelled  to  take  the  ti- 
tle offered,  as  it  was  doubtful  whether 
there  was  such  a  compliance  with  the 
order  of  court  to  sell  as  would  bind 
the  wards.  Williams  v.  Schembri,  44 
Minn.  250.  See  Richmond  v.  Gray,  3 
Allen  (Mass.)  25.  But  compare  Kip 
v.  Hirsh,  103  N.  Y.  565. 

Titles  DefecUTe  for  Donbt  and  Unoer- 
t«liit7.-4>Under  a  will  of  a  married  wo- 
man, providing  that  her  husband  should 
"not  only  have  out  of  my  estate  what 
the  laws  of  this  commonwealth  pre- 
scribe, but  the  entire  use,  income  and 
profits  of  all  my  real  and  personal 
estate  during  his  natural  life;  and  fur- 
thermore, that  if  in  his  judgment  it 
shall  be  necessary  to  his  personal  com- 
fort to  expend  and  consume  any  por- 
tion of  the  principal  or  capital  of  my 
said  estate,  he  may  freelj'  appropriate 
so  much  thereof,  even  to  the  last  cent, 
as  may  be  justly  deemed  necessary  for 
that  purpose;  and  I  do  give  and  be- 
queajth  the  same  to  him  accordingly" — 
held,  that  the  husband's  title  was  not 
sufficiently  clear  to  justify  a  specific 
performance  of  an  agreement  to  pur- 
chase. Butts  V,  Andrews,  136  Mass.  221. 

Where  an  heir  of  a  former  owner  had 


disappeared  twelve  years  before  and 
had  failed  to  convey  his  interest,  the 
title  was  held  to  be  unmarketable. 
Vought  V,  Williams,  120  N.  Y.  253. 

Plaintiff  held  title  through  a  devise 
to  executors  and  trustees,  with  power 
to  sell  either  publicly  or  privately.  All 
the  estate  was  bequeathed  in  trust  to  be 
divided  among  testator's  children  and 
their  heirs,  with  the  clause:  "And  if 
either  of  my  daughters  shall  die  without 
lawful  issue,  or  leaving  issue  which  shall 
not  attain  the  age  of  twenty -one  years, 
and  without  issue,"  then  to  be  divided 
among  his  other  children.  Testator 
died  in  1817,  and  in  1829,  ^^  ^^ 
daughters  having  lawful  issue,  minors, 
the  trustees,  through  a  third  person, 
conveyed  one-third  of  the  real  estate  to 
each  daughter  and  her  husband,  there 
being  no  sale,  but  the  transaction  ap- 
pearing from  the  deeds  to  be  a  scheme 
to  free  the  land  of  the  trust  and  bar  the 
contingent  remainder.  There  was  a 
possibility  that  one  of  the  daughters 
might  have  had  issue  dying  under  the 
age  of  twenty-one,  but  leaving  isl^ue, 
that  might  take  as  remainderman.  On 
account  of  this  doubt  specific  perform- 
ance was  refused.  McPherson  r. 
Smith,  49  Hun  (N.  Y.)  254. 

Specific  performance  of  a  contract  to 
sell  land  will  not  be  decreed  in  favor  of 
the  vendor  unless  his  ability  to  make  a 
title  be  unquestionable.  Thus,  where 
executors  sold  a  house  and  lot,  the  tes- 
tator's title  to  five-sixths  being  clear, 
but  for  the  other  sixth  of  which  no 
deed  could  be  found  either  in  the  clerk's 
ofiice  or  among  the  testator's  papers, 
and  the  former  owner  being  dead,  her 
husband  testified  that  she  did  make  a 
deed  of  it,  but  there  was  doubt  whether 
he  was  not  mistaken  as  to  the  property 
conveyed,  the  purchaser  was  not  re- 
quired to  complete  the  purchase.  Griffin 
V,  Cunningham,  19  Gratt.  ( Va.)  571. 

In  Francis  v.  St.  Germain,  6  Grant 
Ch.  363,  it  appeared  in  December,  1854 
that  vendor's  grantor  was  insane,  and 
had  been  "since  February  or  March, 
1854,"  and  his  deed  bore  date  February 
14,  1854.  See  Frost  v.  Beavan,  17  Jur. 
369;  Elliott  V.  Ince,  3  Jur.  (N.  S.)  597; 
Hinchman  v.  Ballard,  7  W.  Va.  152. 

Where  there  was  uncertainty  wheth- 
er the  land  had  been  conveyed  for  the 
use  of  the  vendor  church  or  for  all 
churches  in  the  town.  St-  Mary's 
Church  V.  Stockton,  8  N.  J.  Eq.  520. 

The  fact  that  one  of  the  boundary 
lines  is  disputed.  Bruck  r.  Tucker,  42 
Cal.    346;     Voorhees    v,    DeMyer.   j 
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free   from  reasonable  doubt/'  to  all  of  the  land  which  he  has 
bound  himself  to  sell.^ 


Sandf.  Ch.  (N.  Y.)  614;  Walsh  v.  Hall, 
66  N.  Car.  233. 

A  mistake  in  the  description  in  a 
former  deed.     Smith  v.  Turner,  50  Ind. 

367. 

A  doubt  as  to  construction  of  a  pro- 
viso in  the  deed.  Whitlock*s  Case,  32 
Barb.  CN.  Y.)  48;  Post  v.  Weil,  8  Hun 
(N.Y.)4i8. 

Where  a  trust  was  created  and  the 
cestuis  que  irusient  were  not  named. 
Butler  V,  0*Hear,  i  Desaus.  Eq.  (S. 
Car.)  382;  I  Am.  Dec. 671, 

Where  one  who  was  owner  of  the 
equity  of  redemption  took  an  assign- 
ment of  the  mortgage  to  himself,  "trus- 
tee and  his  h^irs  and  assigns,"  his  heirs 
could  not  give  a  good  title  without 
proof  that  the  mortgage  had  been  satis- 
fied, or  that  the  trust  implied  in  the 
deed  had  expired.  Sturtevant  v, 
Jaques,  i±  Allen  (Mass.)  523. 

A  venaee  found  in  the  chain  of  title 
of  the  estate  bargained  for  by  him  a 
record  of  an  executor's  sale  of  the  land 
to  one.  of  the  same  surname,  and  a  deed 
back,  five  days  afterwards,  to  the  exec- 
cutor,  both  deeds  being  recorded  within 
five  minutes  of  one  another,  and  the 
transaction  having  taken  place  within 
twenty  years.  Held^  that  the  vendee 
would  not  be  required  to  take  the  title. 
People  r.  Open  Board,  etc.,  28  Hun  (N. 
Y.)  274. 

Where  a  deed  recited  that  certain 
grantors  were  the  heirs  of  one  de- 
ceased, but  did  not  state  that  they  were 
the  only  heirs,  title  was  rejected.  Bar- 
nett  V.  Higgins,  4  Dana  (Ky.)  565. 

A  title  depending  upon  a  judicial 
construction  of  odd  phraseology  in  a 
will,  will  not  be  deemed  "marketable" 
even  though  the  court  may  incline  to 
the  belief  that  the  title  is  good.  For  if 
there  is  a  fair  ground  for  doubt  the 
court  cannot  determine  the  question  in 
the  absence  of  all  parties  whose  inter- 
ests such  doubts  involve.  Jeffries  v, 
Jeffries,  117  Mass.  184;  Cunnmgham  v, 
Blake,  121  Mass.  333;  Butts  v.  An- 
drews, 136  Mass.  221. 

Contract  of  purchaser  calls  for  a 
"first-class"  title.  He  will  not  be  com- 
pelled to  take  one  which  is  good  only 
upon  the  presumption  that  a  certain 
person,  whose  conveyance,  were  he 
alive,  would  be  indispensable,  went 
away  twenty-three  years  before  and 
has  not  been  heard  from  since.  Vought 
V.  Williams,  46  Hun  (N.  Y.)  638.       * 


Danger  of  Utlgatioii. — In  Jeffries  v. 
Jeffries,  117  Mass.  184,  the  court  by 
Wells,  J.,  says :  "A  defendant  in  pro- 
ceedings for  specific  performance  shall 
not  be  compelled  to  accept  a  title  in  the 
least  degree  doubtful.  It  is  not  neces- 
sary that  he  should  satisfy  the  court 
that  the  title  is  defective,  so  that 
he  ought  to  prevail  at  law;  it  is 
enough  if  it  appears  to  be  subject 
to  adverse  claims  which  are  of  such 
a  nature  as  may  reasonably  be  ex- 
pected to  expose  the  purchaser  to  con- 
troversy to  maintain  his  title  or  rights 
incident  to  it.  He  ought  not  to  be  sub- 
jected, against  his  agreement  or  consent, 
to  the  necessity  of  litigation  to  remove 
even  that  which  is  only  a  cloud  upon 
his  title."  See  Butts  v.  Andrews,  136 
Mass.  221 ;  Christian  v.  Cabell,  22 
Gratt.  (Va.)  82. 

In  a  suit  for  specific  performance  of  a 
contract  to  exchange  land,  it  appeared 
that  plaintilTs  title  was  derived  from 
settlers  who  had  entered  the  land,  but 
who  had  not  yet  received  patents;  that 
such  settlers  had  made  entry  at  the  ear- 
liest period  allowed  by  law,  though  by 
waiting  they  might  have  obtained 
title  at  less  expense;  that  they  had 
sold  to  complainant  within  a  very 
few  days  after  entry;  that  complain- 
ant had  held  possession  of  the  land 
before  entry,  and  had  paid  very  in- 
adequate prices  to  the  settlers  for 
it.  The  court  refused  a  decree  in  the 
vendor*s  favor,  holding  that  the  chance 
that  the  entries  would  be  canceled  for 
fraud,  on  the  ground  that  the  settlers 
had  entered  it  for  complainant's  benefit, 
contrary  to  the  prohibition  of  U.  S. 
Rev.  St.  ^§  2262,  2263,  niade  the  title  too 
doubtful.  Close  v,  Stuyvesant,  132  111. 
607. 

Lis  Pendena. — The  record  of  lis  pen- 
dens notice  will  ordinarily  be  such  a  de- 
fect of  title  as  will  justify  the  purchaser 
in  refusing  the  land.  Sinn  v.  McLean, 
80  Ala.  360 ;  Earl  v.  Campbell,  14  How. 
Pr.  (N.  Y.)  330;  Bull  V,  Kutchens,  32 
Beav.  615. 

The  presence  of  such  notice  does  not 
necessarily  create  a  flaw  in  the  title.  It 
must  appear  that  the  pending  suit  or 
'  claim  has  some  merit  or  substance  be- 
fore defendant  can  successfully  resist 
specific  performance.  Hayes  v.  Nourse, 
1x4  N.  Y.  595;  II  Am.  St.  Rep.  700. 

1.  He  must  be  ready  to  convey  all 
that   he  agreed  to  convey,  or  he  shall 
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A  trifling  variation  in  the  description,  or  a  trifling  incumbrance 
on  the  title  which  cannot  be  removed,  or  a  trivial  defect  in  the 
property,  may  be  the  subject  of  compensation,  and  will  not  stand 
in  the  way  of  a  decree  of  specific  performance.*  One  who  has 
contracted    for  a  "  satisfactory  title  "  cannot  be  compelled  to 


have  no  equitable  relief.  Hepburn  v. 
Auld,  ^  Cranch  (U.  S.  )  262;  May  v. 
LeClaire,  11  Wall.  (U.  S.  )  217;  Wil- 
son V.  Brumfield,  8  Blackf.  (Ind.)  146; 
McKean  v.  Read,  Litt.  Sel.  Cas.  (Ky.) 
39s  fc  12  Am.  Dec.  318;  McKinney  v. 
Watts,  3  A.  K.  Marsh.  (Ky.)  273;  Ter- 
rell V,  Farrar,  Walk.  (Miss.)  417;  Luck- 
ett  V,  Williamson,  31  Mo.  S4;  Bryan  v. 
Read,  I  Dev.  &^B.  Eq.  (I^.  Car.)  78; 
Reed  v.  Noe,  9  Yerg.  (Tenn.)  283; 
Cunningham  v.  Sharp,  11  Humph. 
(Tenn.)  116. 

A  purchased  of  B  686  acres  of  land 
for  cultivation,  and  the  vendor's  title  to 
209  acres  thereof  was  found  defective. 
Heldy  that  the  vendee  should  not  be 
compelled  to  take  the  residue,  although 
it  lay  distinct  and  separated  from  the 
other  portion  hy  a  public  road.  Jack- 
son V,  Ligon,  3  Leigh  (Va.)  161. 

Plaintiff  bought  of  defendants  at  auc- 
tion a  lot  in  New  York  city,  paying  10 
per  cent,  of  the  purchase  price.  Print- 
ed handbills  had  been  issued  and  cir- 
culated by  defendants,  prior  to  the  sale, 
giving  a  diagram  of  the  lot,  which  rep^ 
resented  it  as  a  parallelogram,  25  by  100 
feet,  its  size  being  so  stated  in  the  print- 
ed text.  Plaintiff  purchased,  relying 
upon  this  handbill,  without  examining 
the  lot.  The  terms  of  sale  described  it 
as  "twenty-five  feet,  front  and  rear, 
more  or  less."  The  lot  was  to  be  con- 
veyed by  warranty  deed  free  of  in- 
cumbrance. A  building  upon  the  ad- 
joining lot  enl:roached  upon  the  lot, 
and  had  stood  there  for  more  than  25 
years.  Defendants  knew  this  at  the 
time  of  the  sale,  but  made  no  mention 
thereof  in  the  handbill  or  in  the  terms 
of  sale  or  at  the  time  of  the  sale. 
Plaintiff  refused  to  complete  his  pur- 
chase, and  brought  this  action  to  recov- 
er the  percentage  paid.  Defendants 
set  up  the  contract,  alleged  a  readiness 
and  tender  of  performance  and  asked 
for  a  specific  performance  against 
plaintiff.  Held,  that  plaintiff's  bid 
having  been  obtained  by  the  suppres- 
sion of  a  material  fact,  the  defendants 
could  not  enforce  the  purchase;  that 
plaintiff  was  entitled  both  to  the  pos- 
session of  the  whole  lot  and  to  a  title 
to  it,  not  simply  a  right  of  action  for  its 
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recovery,  which,  conceding  the  title  to 
be  good',  was  all  that  defendants  could 
convey  as  to  the  part  encroached  upon; 
and  held,  further,  that  the  insertion  of 
the  words  "more  or  less"'  in  the  terms 
of  sale  did  not,  under  the  circumstances, 
affect  the  rights  of  the  parties.  King 
r.  Knapp,  59  N.  Y.  462. 

Where  a  contract  to  convey  land  is 
void  as  to  a  part,  the  court  cannot  de- 
cree specific  performance  as  to  the  rest 
of  the  land,  unless  the  party  is  willing 
to  accept  it.  Donner  v,  Redenbaugfa, 
61  Iowa  269. 

Bxceptlona. — ^This  is  not  an  absolute 
requirement.  For,  under  the  decisions, 
the  vendor  might,  under  certain  circum- 
stances, compel  the  vendee  to  accept  a 
substantial  compliance  on  his  part,  with 
compensation  for  any  insignificant  por- 
tion which  the  vendor  could  not  con- 
vey. For  example  a  deficiency  of  208 
acres  out  of  6,000  acres  would  be  so 
slight  that  their  value  might  be  a  proper 
subject  of  compensation.  Hepburn  r. 
Auld,  5  Cranch  (U.  S.)  262.  So  with 
a  deficiency  of  four  acres  out  of  30a 
Stevenson  v,  Polk,  71  Iowa  278. 

And  so,  where  two  adjoining  lots  were 
sold  together  for  one  price,  and  the 
buildings  on  one  of  the  lots  projected 
two  feet  over  on  the  other  lot,  pcTfonn- 
ance  was  decreed  against  the  vendee 
with  compensation  to  him  for  any  dim- 
inution in  value  to  be  deducted  from 
the  price.  King  v.  Bardeau,  6  Johns. 
Ch.  (N.  Y.)  38;  xo  Am.  Dec.  312. 

In  Morgan  v.  Brast,  34  W.  Va.  332, 
the  vendor  sold  a  tract  of  land  supposed 
to  contain  300  acres,  more  or  less,at|ix 
an  acre.  Upon  a  survey  the  tract  was 
found  to  contain  only  254  acres,  of  which 
the  vendor  could  not  give  title  to  30 
acres.  He  was  given  a  aecree  against 
his  vendees  for  the  234  acres  with  an 
abatement  of  the  contract  price  for  the 
land  lost. 

1.  King  V,  Bardeau,  6  Johns.  Ch.  (N*. 
Y.)  38;  10  Am.  Dec.  312;  Winnc  r. 
Reynolds,  6  Paige  (N.  Y.)  407;  New 
York  Steam  Co.  v.  Stem,  46  Hun  (N. 
Y.)  206;  D'Wolf  V.  Pratt,  42  111.  198; 
Towner  v.  Tickner,  112  111.  217: 
Stevenson  v.  Polk,  71  Iowa  278;  Crdgh 
V.  Boggs,  19  W.  Va.  240. 
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accept  one  that  is  not  satisfactory  to  him,  even  though  it  appear 
to  be  altogether  unobjectionable.* 

**A  purchaser  cannot  justify  his  refusal  to  perform  his  contract 
by  a  mere  captious  objection  to  the  title  rendered  him  ;  nor  is  it 
sufficient  for  him,  when  the  jurisdiction  of  an  equity  court  is  in- 
.voked  to  compel  him  to  perform  his  contract,  merely  to  raise  a 
doubt  as  to  the  vendor's  title.  Before  he  can  successfully  resist 
performance  of  his  contract  on  the  ground  of  defect  of  title, 
there  must  be  at  least  a  reasonable  doubt  as  to  the  vendor's  .  title 
— ^such  as  affects  its  value  and  would  interfere  with  its  sale  to  a 
reasonable  purchaser,  and  thus  render  the  land  unmarketable. 
The  defect  in  the  record  title  may,  under  certain  circumstances, 
furnish  a  defense  to  the  purchaser.  But  there  is  no  inflexible 
rule  that  a  vendor  must  furnish  a  perfect  record  or  paper  title. 
It  has  frequently  beert  held  that  defects  in  the  record  or  paper 
title  may  be  cured  or  removed  by  parol  evidence."*     If  he  refuses' 


For  example,  a  shortage  of  4  acres 
out  of  300.  Stevenson  v.  Polk,  71  Iowa 
278.  Compare  McGrane  v,  Kennedy, 
10  N.  Y.  Supp.  119.  A  rent  charge  of 
54  cents  a  year  which  had  not  been  de- 
manded for  many  years.  Ten  Broeck 
V.  Livingston,   i   Johns.   Ch.   (N.   Y.) 

357. 

Compare  Foley  v.  Crow,  37  Md.  51, 
vrhere  the  court  holds  that  a  vendor 
-who  from  any  cause,  not  involving 
bad  faith  on  his  part,  is  unable  to  con- 
vey all  of  the  land  which  he  has  con- 
tracted to  sell,  and  it  appears  that  the 
part  that  cannot  be  conveyed  is  of  small 
Importance,  or  is  immaterial  to  the  pur- 
chaser's enjoy  men  t  of  that  which  may  be 
conveyed  to  him,  may  insist  upon  per- 
formance with  compensation  to  the  ven- 
dee or  an  abatement  from  the  price,  if 
that  has  not  yet  been  paid.  This  is  not 
to  be  done,  however,  if  the  portion 
which  he  cannot  convey  is  considerable, 
or  if  it  is  by  nature  material  to  the  enjoy- 
ment of  that  part  about  which  there  is 
no  defect. 

1.  Crigler  v,  Blair,  4  Ohio  Cir.  Ct. 


334- 
2. 

58. 
337; 


Hellreigel  v.  Manning,  97  N.  Y. 

See  Murrav  v.  Harwav,  s^  N»  Y. 

Shriver  v.  'Shriver,  86  K.  Y.  575. 
Trivial  Objeotlona  to  Title.  — *^ As 
the  law  does  not  regard  trifles,  a 
bare  possibility  that  the  title  may  be 
affected  by  the  existing  causes  which 
may  subsequently  be  developed,  when 
the  highest  evidence  which  the  nature 
of  the  case  admits,  amounting  to  a 
moral  certainty,  is  given  that  no  such 
cause  exists,  will  not  be  regarded  as  a 


sufficient  ground  for  declining  to  com- 
pel a  purchaser  to  perform  his  con- 
tract." Schermerhorn  v,  Niblo,  2 
Bosw.  (N.  Y.)  i6x.  Quoted  in  Moser 
V.  Cochrane,  107  N.  Y.  41.  See  Smith 
T'.  Death,  5  Madd.  371;  Spencer  v. 
Topham,  32  Beav.  573;  Welfley  v, 
Shenandoah  Iron,  etc.,  Co.,  83  Va.  768. 

While  a  purchaser  will  not  be  com- 
pelled to  take  a  doubtful  title,  the  doubt 
must  be  more  than  a  bare  possibilit}'. 
Stevenson  v,  Polk,  71  Iowa  278;  Webb 
V.  Chisolm,  24  S.  Car.  487;  Thomp- 
son V.  Dalles,  5  Rich.  Eq.  (S.  Car.) 
370;  Laurens  v,  Lucas,  6  Rich.  Eq.  (S. 
Car.)  217;  Hayes  v.  Harmony  Grove 
Cemetery,  108  Mass.  400;  First  African 
M.  E.  Soc.  V,  Brown,  147  Mass.  296; 
Chambrelleng  v.  Purton,  125  N.  Y. 
610. 

First  African  M.  E.  Soc.  v.  Brown, 
147  Mass.  296,  was  a  suit  brought  by 
the  church  against  Brown  to  enforce  an 
agreement  to  purchase  land.  Defend- 
ant refused  the  title  on  the  ground  that 
one  John  Scott,  plaintiff's  grantor,  had 
filed  in  the  public  records  a  caveat  set- 
ting forth  that  the  deed  from  him  had 
been  obtained  by  fraud  and  giving  no- 
tice thereby  that  it  was  his  intention  to 
dispute  the  validity  of  the  deed.  This 
claim  Scott  had  not  pressed  for  over 
six  years.  The  court,  hy  Devens,  J., 
took  the  position  that  such  a  paper,  not 
being  entitled  to  record,  constituted  no 
cloud  upon  the  plaintiff's  title.  See 
Nickerson  v.  Loud,  115  Mass.  94. 

"A  doubt  must  be  considerable, 
rational,  and  such  as  would  induce  a 
prudent  man  to  pause  and   hesitate.** 
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Lord  Eldon  in  Stapylton  v,  Scott,  x6 
Ves.  272. 

The  mere  fact  that  the  date  of  a  deed 
is  subsequent  to  the  date  of  its 
acknowledgment,  is  not  a  substantial 
ground  of  objection.  Dresel  v.  Jordan, 
104  Mass.  407. 

The  mere  possibility  that  there  may 
be  outstanding  unrecorded  deeds  to 
the  land  will  not  defeat  a  decree  in  the 
absence  of  a  showing  of  the  existence 
of  such  deeds.  Dow  v*  Whitney,  147 
Mass.  I. 

Initancos  of  Condltioni  of  Tltto  that 
Will  Not  ]>ofoat  a]>oeroo. — A  reserva- 
tion of  minerals  and  water  privileges, 
where  there  is  no  evidence  of  the  ex- 
istence of  minerals  or  of  the  possibility 
that  water  privileges  could  ever  be  r?- 
•  quired,  is  not  a  sumcient  defect  to  pre- 
clude a  decree.  Winne  v,  Reynolds,  6 
Paige  (N.  Y.)  407. 

The  possibility  of  there  being  an 
outstanding  and  unpublished  will, 
which  might  defeat  a  conveyance  by 
the  heirs,  cannot  be  set  up  as  a  defense 
where  there  is  no  evidence  of  the  exist- 
ence of  such  a  will.  Spring  v.  San- 
ford,  7  Paige  (N.  Y.)  550. 

To  the  same  point  and  further,  that 
the  decedent's  estate  had  not  been 
finally  closed  and  there  might  be  debts 
against  it  which  the  personal  effects  of 
decedent  would  be  insufficient  to  pay, 
held  not  to  be  a  valid  objection.  Moser 
f .  Cochrane,  107  N.  Y.35.  See  Hayes 
x\  Harmony  Grove  Cemetery,  108 
Mass.  400. 

Bill  in  equity  for  the  specific  per- 
formance of  a  contract  to  sell  real  es- 
tate. The  vendors  were  sole  heirs  at 
law  of  a  partv  who  died  late  in  1S55* 
They  made  the  contract  to  sell  Febru- 
ary,' 1856.  This  cause  came  on  for 
trial  January,  1857.  Strict  search  had 
been  made,  and  no  will  of  the  deceased 
could  be  found.  His  personal  estate 
was  worth  over  $10,000,  and  the  in- 
debtedness of  the  estate,  so  far  as  ascer- 
tained, did  not  exceed  $500.  Htld^  that 
the  possible  existence  of  a  will,  or  of 
other  indebtedness,  was  not  sufficient 
ground  for  refusing  a  specific  perform- 
ance. Schermerhorn  f.  Niblo,  2  Bosw. 
(N.  Y.)  161. 

Where  a  legacy  is  not  expressly 
charged  on  the  real  estate,  although  no 
fund  or  property  is  specifically  appro- 
priated to  its  payment,  and  the  personal 
estate  is  sufficient  for  its  payment,  and 
there  are  no  debts  and  no  suggestions 
of  the  irresponsibility  of  the  executor, 
one  who  has  contracted  to  buy  a  parcel 


of  land  from  a  devisee  cannot  escape  his 
obligation  by  setting  up  the  defense  that 
the  legacy  'remains  unpaid.  (Bockes. 
J.,  dissenting.)  Wiltsie  v.  Shaw,  29  Hun 
(N.  Y.)  195. 

Equity  will  not  compel  the  vendee  of 
land  to  take  an  estate  of  which  the  ven- 
dor was  not  the  owner  at  the  time  of  the 
sale,  or  had  not  the,  legal  or  equitable 
means  to  make  himself  so.  But  the  own- 
er of  the  land  sold  for  taxes  has  the  l^al 
means  to  perfect  his  title,  and  can  compel 
his  vendee  to  take  the  land.  Ley  r. 
Huber,  3  Watts  (Pa.)  367. 

Mortimroa  Barrod  by  Idmltailoii. — An 
uncanceled  mortgage  sixty  years  old  is 
no  valid  objection  to  the  'title  where 
there  is  no  evidence  to  rebut  the  legal 
presumption  that  it  has  been  satisfied. 
Belmont  v,  O'Brien,  12  N.  Y.  394. 

So  with  an  unsatisfied  mortgage 
thirty  years  old,  where  a  satisfaction 
piece  is  shown,  though  not  so  authenti- 
cated as  to  be  en tf tied  to  record.  Pang- 
burn  V.  Miles,  10  Abb.  N.  Cas.  (N.  Y.) 

42. 

Othtr  Inrtanoaa. — A  married  woman, 
who  owned  land  as  her  separate  estate, 
conveyed  the  same,  her  husband  joining 
upon  a  nominal  consideration  of  one  dol- 
lar, as  recited  in  the  deed.  Plaintiffbe- 
coming  the  owner  of  the  land,  sold  it  to 
defendant,  who  refused  the  title  because 
the  married  woman  had  not  received 
valuable  consideration  for  her  convey- 
ance. In  a  suit  for  specific  perform- 
ance, the  married  woman  and  her  hus- 
band filed  their  answer,  disclaiming  any 
interest  in  the  land,  and  ratifying  their 
former  deed.  Held^  that  defendant 
might  properly  be  compelled  to  take  the 
title.  Robinson  v.  Henning  (Kv.  1887), 
4  S.  W.  Rep.  322. 

One  Armstrong  died  in  1803  seised 
of  land  in  New  York  City,  which  by 
will  he  devised  to  his  son  Robert.  The 
latter,  who  then  lived  in  New  York, 
left,  prior  to  1842,  twenty-two  years 
old  and  unmarried.  He  returned  on  a 
visit  that  year  and  went  away  again, 
and  in  1846  wrote  his  mother  from 
Missouri  that  he  was  on  his  way  home 
via  New  Orleans.  This  was  the  last 
heard  from  him.  Until  then  he  had  fre- 
quently written  to  his  mother.  After  1846, 
letters  were  written  him  by  members  of 
his  family  but  were  never  answered,  and 
although  frequent  inquiries  were  made 
about  him  nothing  further  was  heard  of 
him.  His  relatives  believed  him  dead, 
and  his  mother  took  possession  of  bis 
property  in  question  and  built  improve- 
ments upon  it.     She  died  in  1859.    The 
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familv  had  never  heard  that  Robert  had 
married,  and  no  widow  or  children  ever 
made  claim  to  the  estate.  At  a  parti- 
tion sale  in  1887,  the  purchaser  declined 
to  complete  his  purchase  on  the  ground 
that  Robert  was  not  shown  to  be  dead, 
or  to  have  died  intestate,  or  without 
widow,  or  issue  surviving  him.  The 
court  held  the  excuse  untenable,  and  de- 
creed a  specific  performance  of  the  pur- 
chase.    Ferry  v.  Sampson,  112  N.  Y. 

A,  being  the  owner  of  13,500  acres  of 
land,  sold  322  acres,  parcel  thereof,  to 
B,  and  there  being  some  doubt  of  A's 
title,  his  brother  joined  him  in  the  con- 
veyance, with  covenants  of  general 
warranty.  The  whole  tract  had  been 
formerly  purchased  of  a  person  in  Lon- 
don, and  a  mortgage  given  on  the  land 
for  the  purchase  money,  which  had 
never  been  recorded  in  this  State,  atid 
had  never  been  released,  though  there 
were  strong  reasons  for  believing  the 
whole  of  the  mortgage  debt  had  been 
paid.  Held^  that  this  constituted  no 
objection  to  a  decree  in  favor  of  A 
against  B  for  the  balance  of  the  pur- 
chase money.  Richards  r.  Mercer,  i 
Leigh  (Va.)  125. 

A  died  in  1872,  leaving  certain  heirs- 
at-Iaw,  who,  believing  in  the  existence 
of  a  will  that,  however,  was  not  dis- 
covered until  1877,  made  a  compromise 
among  themselves,  some  selling  their 
interests  to  the  others,  who  entered  in- 
to possession  of  the  property  and  sold 
it  at  public  auction,  when  B  bought  it. 
B  died,  and  the  property  was  sold  by 
order  of  the  probate  court,  and  bought 
by  C,  who  refused  to  accept  the  title 
offered,  because  of  the  existence  of  the 
will  which  constituted  A*s  legal  heirs 
his  universal  legatees,  and  gave  lega- 
cies of  money.  Decree  was  rendered 
requiring  C  to  accept  the  title,  the 
compromise  having  been  made  in  view 
of  the  existence  of  the  will,  and  there- 
fore being  binding  upon  the  parties  to 
the  compromise,  and  the  legal  mort- 
gage in  favor  of  the  special  legatees  not 
having  been  recorded.  Dupuy*s  Suc- 
cession, 33  La.  Ann.  277. 

In  Batt  V,  Mallon,  151  Mass.  477, 
land  was  conveyed  to  a  "trustee  for"  a 
married  woman  and  to  his  successors 
and  assigns.  The  trustee  devised  it  to 
his  wife  for  life,  remainder  to  the  said 
beneficiary  who  survived  the  trustee's 
wife  and  devised  it  to  her  daughter, 
who  conveyed  it  to  a  third  person. 
This  last  grantee  obtained  confirmatory 
releases  from  the  grantor  of  the  orig- 


inal trustee  and  from  one  who  had  been 
duly  appointed  successor  in  trust  to  the 
trustee.  Upon  due  proceedings  the 
trust  was  then  terminated.  Held^  that 
the  grantee  could  convey  a  marketable 
title. 

Land  was  conveyed  to  a  woman  in 
1851.  A  conveyance  made  bv  her  in 
xS6i  described  her  as  a  married  wo- 
man, and  the  certificate  of  acknowl- 
edgment recited  that  she  had  been  ex- 
amined apart  from  her  husband.  Be- 
yond this  there  was  nothing  to  show 
the  husband's  consent  to  her  convey- 
ance. The  land  was  sold  at  executor's 
sale,  under  the  order  of  the  surrogate, 
in  1888.  Nothing  could  be  learned  re- 
garding the  existence  of  the  woman  or 
of  her  husband,  nor  of  the  marriage. 
Held^  that  the  purchaser  should  be 
compelled  to  take  the  title.  Cromwell 
V,  Phipps,  6  Dem.  (N.  Y.)  60. 

In  Fairchild  v.  Marshall,  42  Minn. 
14,  the  vendor's  title  was  derived 
through  mesne  conveyances  from  W, 
who  had  conveyed  during  coverture 
without  his  wife  joining.  W  after- 
wards died,  leaving  the  widow  surviv- 
ing. It  was  afterwards  decided  that  the 
widow,  by  her  election  to  take  under 
W*8  will,  had  precluded  herself  from 
claiming  dower.  Washburn  v.  Van 
Steenwyk,  32  Minn.  336.  Held^  that 
the  widow's  election  to  take  under  the 
will  barred  her  claim  of  dower  in  the 
land  conveyed  by  him  without  her 
joining,  ancl  that  plaintiff  held  there- 
under by  a  marketable  title  not  doubt- 
ful or  unmarketable,  and  specific  per- 
formance was  properly  decreed. 

In  the  chain  of  title  the  land  passed 
to  Electa  Wilds.  The  next  convey- 
ance was  made  by  Electa  Wilder,  the 
officer  taking  her  acknowledgment, 
having  testified  that  the  grantee  in  the 
former  deed  and  the  grantor  in  the 
latter  w^ere  the  same  peirson,  and  it  ap- 
pearing that  for  fourteen  years  up  to 
the  time  of  the  trial  the  title  under 
the  deed  last  named  had  not  been 
questioned.  The  court  decreed  a 
specific  performance  in  favor  of  the 
vendor.  Hellreigel  v.  Manning,  97  N. 
Y.  56. 

And  where  a  former  owner  had  ac- 
quired title  as  "Edward"  and  had  exe- 
cuted his  deed  thereto  as  "Edmund.'* 
Middleton  v.  Findla,  25  Cal.  76. 

Inyalld  ImproTemeiit  Lien. — Where 
an  assessment  for  a  local  improvement 
has  been  adjudged  void  by  the  court 
of  appeals  because  of  want  of  statutory 
authority  to    make  the  improvement, 
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to  complete  the  purchase  on  account  of  an  objection  to  the  title 
or  to  the  condition  of  the  property,  he  is  bound  to  state  the 
objection  and  give  his  vendor  an  opportunity  to  cure  it.*  And 
he  cannot  object  to  the  vendor's  title  so  long  as  he  fails  to 
restore  possession  of  the  land  to  the  vendor  * 

It  is  not  necessary  that  the  vendor  possess  such  a  title  at  the 
time  the  contract  is  entered  into,  provided  he  show  that  he  made 
the  contract  in  good  faith  and  will  be  able  to  convey  by  the  time 
the  decree  is  rendered.*     But  he  will  be  liable  for  the  costs.* 


a  purchaser  from  another  owner  of 
land  similarly  assessed  cannot  refuse 
to  complete  his  purchase  because  of 
the  assessment.  Chase  v.  Chase,  95 
N.  Y.  373. 

1.  McWhorter  v,  McMahan,  10 
Paige  (N.  Y.)  386. 

Under  a  jcon tract  to  buy  a  lot  of 
land  for  $50,000,  the  existence  of  a 
mortgage  upon  a  part  of  it  for  $x,ooo, 
which  latter  sum,  with  interest  to  the 
day  of  its  payment  at  maturity,  the 
vendor,  upon  making  tender  of  a  good 
and  sufficient  deed  of  the  premises  at 
the  time  mentioned  in  the  contract, 
offered  to  deduct  from  the  sum  paya- 
ble, is  not  ground  for  a  refusal  to  per- 
form. Guy  net  z;.  Mantel,  5  Duer  (N. 
Y.)  86. 

2.  Gans  V,  Renshaw,  i  Pa.  St.  x\ ;  44 
Am.  Dec.  152;  Kennedy  v,  Woolfolk,  3 
Hayw.  (Tenn.)  195. 

8.  Hepburn  v,  Auld,  5  Cranch  (U. 
S.)  262;  Hepburn  v.  Dunlop,  i  Wheat. 
(U.  S.)  179;  Langford  v,  Pitt.  2  P. 
Wms.  630;  Mortlock  v,  Buller,  xo  Ves. 
315;  Coffin  V,  Cooper,  14  Ves.  205; 
Stevenson  v,  Spratt,  35  N.  Y.  Super, 
Ct.  503;  Weaver  v,  Childress,  3  Stew. 
(Ala.)  363;  Hays  v.  Hall,  4  Port.  (Ala.) 
374;  30  Am.  Dec.  530;  Mason  r.  Cald- 
well, 10  III.  196;  48  Am.  Dec.  330; 
Dresel  v.  Jordan,  104  Mass.  407;  Town- 
shend  v,  Goodfellow,  40  Minn.  312; 
Luckett  r.  Williamson,  37  Mo.  395; 
Clute  V,  Robinson,  2  Johns.  (N.  Y.) 
595;  Pierce  v.  Nichols,  i  Paige  (N.  Y.) 
244;  Brown  v,  Haflf,  5  Paige  (N.  Y.) 
235;  28  Am.  Dec.  42^;  Winne  v,  Rey- 
nolds, 6  Paige  (N.  Y.)  407;  Wells  v. 
Smith,  7  Paige  (N.  Y.)  22;  31  Am. 
Dec.  274;  Reformed,  etc.,  Dutch  Church 
V.  Mott,  7  Paige  (N.  Y.)  77;  32  Am. 
Dec.  613;  Vielc  v.  Troy,  etc.,  R.  Co., 
20  N.  Y.  184;  Hinckley  v.  Smith,  ex 
N.  Y.  21;  Jenkins  v.  Fahey,  73  N.  Y. 

5;  Wilson   V,  Tappan,  6  Ohio.  X72; 

OSS  V.  Hanson,  17  Pa.  St.  379;  Town- 
send  V,  Lewis,  35  Pa.  St.  125;  Dubose 
V.James,  i  McMull.  Eq.  (S.  Car.)  55; 
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Lyles  V.  Kirkpatrick,  9  S.  Car.  265; 
Fraker  v.  Brazelton,  12  Lea  (Tenn.) 
278;  Core  V.  Wigner,  32  W.  Va.  299. 

An  agreement  for  the  purchase  of 
land  required  a  cash  payment  often 
dollars,  the  balance  ($3,690),  to  be  paid 
as  soon  as  the  abstract  could  be  ex- 
amined. There  were  attachment  liens 
on  \he  property,  and,  pending  the  ven- 
dor's removal  of  these  liens,  he  de- 
manded the-  reserved  payment  to  be 
made  within  five  days,  and  this  not  be- 
ing done,  declared  the  contract  at  an 
end.  The  purchaser,  notwithstanding, 
was  held  to  be  entitled  to  a  specific 
performance.  Mastin  v.  Grimes,  88  Mo. 
478. 

But  this  doctrine  is  questioned  in 
Richmond  v,  Grav,  3  Allen  (Mass.)  25. 

And  compare  Moroncy  v,  Townsend, 
5  Phila.  (Pa.)  357,  where  the  court 
ruled  that  before  the  vendor  can  en- 
force specific  performance  he  must  be 
able  to  show  that  his  title  was  "clear** 
before  suit  was  brought 

4.  Lyles  XK  Kirkpatrick,  9  S.  Car. 
265;  Peers  v.  Barnett,  12  Gratt.  (Va.) 
410;  Reformed,  etc.,  Dutch  Church  v. 
Mott,  7  Paige  (N.  Y.)  77:  32  Am. 
Dec.  613. 

It  is  no  defense  to  a  suit  to  enforce 
an  agreement  to  purchase  land  that 
there  are  mortgages  on  it  of  which  the 
vendee  knew  and  to  which  he  did  not 
object.  He  is  only  required  to  remove 
them  on  the  consummation  of  the  trade. 
Oakey  v.  Cook,  41  N.  J.  Eq.  350. 

Specific  performance  of  a  contract 
will  not  be  refused  on  account  of  a  con- 
flict between  the  rights  agreed  to  be 
granted,  and  other  rights  secured  by  a 
prior  grant,  if  it  is  in  the  power  of  the 
, grantor  to  fulfill  his  agreement.  Co- 
nant  v.  Bellows  Falls  Canal  Co.,  29  Vt. 
263. 

The  general  rule  that  the  vendor  can 
compel  the  acceptance  of  his  deed  even 
though  he  be  unable  to  give  a  good  title, 
until  the  time  of  the  decree,  is  not  to  be 
applied  where  the  vendor  has  been  in 
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And  the  court  will  even  allowliim.a  reasonable  time,  as  a  matter 
of  favor,  to  perfect  his  title.^  But  this  will  never  be  done  where 
it  would  prejudice  the  rights  of  the  vendee,  as  it  would  where 
time  was  of  the  essence  of  the  tontract.* 

The  burden  of  proof  is  on  the  plaintiff  to  establish  his  title 
when  it  is  put  in  issue  by  the  defendant. 

The  purchaser  who  knows  that  the  title  is  insufficient  at  the  time 
he  contracts  for  it  and  that  it  will  take  time  to  make  it  perfect,  or 
who,  learning  this  after  his  purchase,  acquiesces  in  the  delay  and 
enters  further  into  the  execution  of  the  purchase,  is  bound  by  such 
acquiescence,  and  will  not  be  heard  to  complain  of  the  title  offered 
him,  or  the  delay  in  perfecting  it.*  But  if,  after  he  has  gone  into 
possession  under  such  a  contract,  he  discovers  that  the  vendor  is 
unable  to  fulfill  his  promise  to  make  title  by  the  day  named,  and, 
immediately  upon  such  discovery,  surrenders  possession,  the  fact 
that  he  origmally  contracted  with  a  knowledge  of  the  condition 
of  the  title  will  not  authorize  a  court  to  compel  him  to  accept 
such  title  as  the  vendor  can  furnish.*  Nor  will  the  fact  of  his 
having  gone  into  possession  preclude  his  objecting  to  the  final 
execution  of  the  contract,  where  he  has  discovered  a  defect  in  the 
title,  provided  he  abandons  possession  as  soon  as  he  learns  of  the- 
defect.* 

Where  the  defects  of  title  are  in  view  at  t.he  time  the  contract 
is  made,  and  the  vendor  expressly  sells  such  title  only  as  he  pos- 
sesses, wkhout  binding  himself  to  warrant  the  title  in  any  way, 
he  may  enforce  his  contract  against  the  purchaser  and  compel  the 

an jr  way  guilty  of  fraud.    "The  injured  v,  Jordan,    104    Mass.    407;   National 

party   has  a   right  to'  elect  to  rescind  Webster  Bank  v.  Eld  ridge,  1x5    Mass. 

and  recover  the  purchase  money,  or  he  424;  Christian  v.  Cabell,  22  Gratt.  ( Va.> 

may  proceed  upon  the  covenant  in  his  82;  Rader  v,  Neal,  13  W.  Va.  373. 
deed.    If  the  rule   were  otherwise,  it        But  in   People  t/.  Open  Board,  ctc.„ 

would    offer  a  reward     for    injustice,  92  N.  Y.  98,  a  title  was  found  to  be  de- 

and  a  party  knowing   he  had  no  title  fective  in  a  suit  to   enforce  specific  per- 

could  sell,  and  if  the  property  declined  formance  of  an   agreement  to  buy  the 

in   price,  he  could  purchase  the  out-  land;  and  it  was  held  that  the  purchas- 

standing  title  for  less  than   he  received  er  was  entitled  to  be  relieved  from  his. 

and  tender  it  to  the  purchaser.     And  if  contract,  and  that  an  order  of  court  di- 

the  property  advanced,  all  he  would  recting  him  to  complete  the   purchase, 

be  required  to  do  would  be  to  refund  if  the   vendor  should  obtain    evidence 

the  purchase  money  with  legal  inter-  showing  a  confirmation  of  an  executor's- 

est.     All  the  wrongs  would  be  on  his  sale  to  himself,  such  evidence  to  be  ta- 

side,  and  yet  he  would  enjoy  all  the  ad-  ken  in   a   proceeding  to  be  instituted 

vantages  of  the  market.    The  risk  of  within  sixty  days,  was  improper,  and 

loss  would  be  entirely  thrown  upon  the  should     be  set  aside.     Reversing   28 

innocent,  while  the  chance  of   gain  Hun  (N.  Y.)  274. 
would  be  on  the  side  of  the  guilty  par-        2.  Logan  v.  Bull,  78  Ky.  607. 
iy.    But  as  the  rule  of  law  is  differ-        8.  Vail  v.  Nelson,  4Rand.(Va  )  478; 

ent,  th^  innocent  party  has  his  election  Rader  i*.   Neal,  13  W.  Va.  373.    See, 

either  to  take  the  title  if  it  can  be  had  generally,  on  the  subject  of  laches  and 

of  the  vendor,  or  recover  the  purchase  its  effect.  Laches,  vol.  i2>  p.  533. 
money  with  intere8t."Alvarez  v.  Bran-        4.  Jackson  v.  Ligon.  3   Leigh  (Va.) 

nan,  7  Cal.  503;  68  Am.  Dec.  274.  161. 

Nor  will  it  excuse  the  vendor  from        5.  See  Haggart  v.  Scott,  i  R.  &   M. 

diligence.    Cook  r.  Bean,   17  Ind.   504.  293;  Taml.  500;  Richmond  v.  Gray,  3 

1.  Logan  V.  Bull,  78  Ky.  607;  Dresel  Allen  (Mass.)  25. 
33  C^ of  L.— 61                         961 
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acceptance  of  such  title  as  the  parties  contemplated  in  the  orig- 
inal agreement.^  And  where  the  defect  or  failure  of  title  is  the 
result  of  any  fault  on  ^he  part  of  ^the  vendee,  the  vendor  will  be 
entitled  to  a  decree.* 

Where,  by  the  terms  of  a  sale,  provision  is  made  by  which  the 
purchaser  may  examine  the  title,  and,  if  not  satisfied,  may  refuse 
it,  the  vendor  has  no  right  to  a  specific  performance,  even  though 
the  court  of  appeals  pronounces  the  title  good,  if  the  vendee  in 
good  faith  is  not  satisfied  with  it.* 

It  is  no  defense  to  the  vendor's  suit  that  he  has  no  title  to  the 
land  if  he  shows  that  he  is  able  to  procure  a  conveyance  from  the 
real  owner.*  And  the  same  rule  which  forbids  a  vendee,  in  his 
suit  for  specific  performance,  from  asserting  his  rights  against  the 
secret  prior  equities  of  innocent  third  parties,  prevents  a  vendor 
from  compelling  the  purchase,  where  it  appears  that  the  land 
ivas  subject  to  such  equities  at  the  time  the  contract  was  made 
and  the  purchaser  was  ignorant  thereof.^ 

Where  the  deed  contains  an  undertaking  on  the  part  of  the 
grantee  to  perform  certain  acts,  this  undertaking  becomes  bind- 
ing on  the  grantee  upon  the  delivery  of  the  deed  to  him.  And 
if  he  then  refuses  to  fulfill  the  obligations  created  by  the  deed 
the  court  will  compel  him  to  fulfill  them.® 


1.  Palmer  v,  Richardson,  3  Strobh. 
Eq.  (S.  Car.)  16;  Broyles  v.  Bee,  18 
W.  Va.  514. 

Where  the  purchaser  knew,  at  the 
Hime  of  the  purchase,  that  the  land 
^was  subject  to  a  pre-emption  right  in  a 
third  person,  he  was  compelled  to 
take  the  title  subject  to  the  incum- 
l>rance,  and  with  compensation  there- 
lor,  although  such  incumbrance  was 
not  mentioned  in  the  contract  of  sale. 
Winne  v.  Reynolds,  6   Paige   (N.  Y.) 

407-  / 

It  is  no  defense  to  a  suit  for  the 
specific  performance  of  a  contract  of 
purchase  of  land  in  gross  that  some 
three  acres  of  the  land  is  occupied  by 
:a  third  party  where  the  defendant 
purchaser  by  reason  of  his  occupancy 
of  the  adjacent  land  at  the  time  of  the 
sale  is  chargeable  with  notice  as  to  the 
three  acres.  Blakemore  v,  Kimmons, 
8  Baxt.  (Tenn.)  470. 

If  the  vendor  agrees  to  make  a 
"**good  and  sufficient  conveyance,  with 
iuU  warranty  only  against"  his  heirs 
and  personal  representatives,  he  is 
bound  only  to  convey  such  title  as  he 
has.  Thompson  v.  Hawley,  14  Oregon 
399. 

2.  Where  a  purchaser  had  the  unin- 
terrupted possession  of  the  land  but 
through  his  own  fault  prevented  the 
title  from  being  conveyed,  it  was  held 


that  he  should  be  compelled  to  exe< 
cute  the  contract  though  be  had  com- 
menced an  action  before  the  bill  wis 
filed,  and  obtained  judgment  for 
breach  of  covenant.  Hughes  p.  Mc- 
Kinsey,  5  T.  B.  Mon.  (Ky.)  38. 

3.  Averett  v.  Lipscombe,  76  Va. 
404. 

4.  Shreck  t».  Pierce,  3  Iowa  350, 

As  where  title  is  in  the  wife  of  the 
obligor.  See  Logan  v.  Bull,  78  Ky. 
607. 

5.  Thus,  where  property  known  to 
be  subject  to  a  lease,  was  bought  at 
foreclosure  sale  by  one  who  was  in 
ignorance  of  the  tenant's  right  to  re- 
move a  valuable  building  from  the 
realty,  the  vendor  was  denied  a  specific 
performance.  Beckenbaugh  t».  NaUv, 
32  Hun  (N.  Y.)  160. 

The  rule  of  equity,  that  one  who 
hears  another  bargain  with  a  third  per- 
son for  an  estate,  and  sees  such  third 
person  pay  for  it,  or  expend  money  on 
it,  without  making  known  his  own 
title,  shall  not  be  permitted  to  disturb 
him  in  the  enjoyment  of  tho  estate, 
cannot  be  applied  to  cases  of  parol  con- 
tract, where  all  the  parties  fully  under- 
stand the  state  of  the  title,  aiid  one  of 
them  seeks  relief  from  another.  Wil- 
ton V,  Harwood,  23  Me.  131. 

6.  Post  V,  West  Shore  R.  Co.,  123 
N.  Y.  580. 
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c.  Consideration  ;  When  Incapable  of  Enforcement.— 
In  these  contracts,  the  nature  of  the  consideration  has  an  im- 
portant bearing  upon  the  question  whether  they  shall  be  enforced. 
Where  the  consideration  consists  of  personal  acts  on  the  pur- 
chaser's part,  which  by  their  nature  are  incapable  of  equitable 
supervision  and  enforcement,  equity  will  not  compel  the  convey- 
ance for  which  such  acts  are  the  consideration.  This  under  the 
rule  that  equity  will  not  compel  one  party  to  a  contract  to  fulfill 
his  obligation  unless  it  can  render  a  like  decree  against  the  other.* 

d.  Description — (i)  In  General. — If  a  decree  for  the  specific 
performance  of  a  contract  relating  to  real  estate  is  to  possess  any 
value,  the  contract  must  describe  the  land  involved  with  such 
accuracy  and  clearness  that  it  can  be  identified,  its  quantity 
known,  and  its  boundaries  determined  beyond  the  possibility  of 
future  controversy.* 


1.  Wollensak  v,  Briggs,  1 19  111.  453. 
But  compare  Burton  v.  Shotwell,  13 

Bush  (Ky.)  271.  In  that  case,  a  con- 
tract by  B  for  a  sale  of  land  to  S,  to  be 
paid  for  in  a  transfer  by  S  to  B  of 
shares  in  a  corporation  to  be  thereafter 
formed,  cannot  be  specifically  enforced 
against  S,  if  the  organization  of  the 
company  has  been  abandoned  without 
fault  of  S.  But  if  it  is  the  fault  of  S, 
he  may  be  compelled  to  accept  the 
conveyance,  and  pay  a  sum  of  money 
to  be  ascertained  as  equivalent  to  the 
stock. 

Where  defendant  had  offered  to  con- 
vey land  upon  condition  that  plaintiffs 
would  take  care  of  and  support  him 
during  his  life,  and  plaintiffs  had  per- 
formed their  part  of  the  contract  as 
fully  as  defendant  would  permit,  the 
court  refused  them  a  decree  compelling 
defendant  to  convey.  Ikerd  r.  Beav- 
ers, 106  Ind.  483;  Lindsay  v.  Glass,  119 
Ind.  301;  Denlar  z\  Hile,  123  Ind.  68. 
Compare  Watson  v.  Mahan,  20  Ind. 
223. 

2,  See  also  infroy  this  title,  Essentials 
to  an  Enforceable  Contract — Certainty. 
Johnson  v,  Craig,  21  Ark.  533;  Jordan  v, 
Deaton,  23  Ark.  704;  Ferris  v,  Irving, 
28  Cal.645;  Day  V,  Griffith,  15  Iowa 
104;  Millerd  r.  Ramsdell,  Harr. 
(Mich.)  373;  Wiegert  r.  Franck,  56 
Mich.  200;  Shelton  v.  Church,  10  Mo. 
774;  Camden,  etc.,  R.  Co.  v.  Stewart, 
18  N.  J.  Eq.  489;  Voorhees  v.  DeMeyer, 
3  Sandf.  (N.  Y.  )  614;  Prater  v.  Miller, 
3  Hawks  (N.  Car.)  628 ;  Brown  v.  Lord, 
7  Oregon  302 ;  Cortelyou's  Appeal,  102 
P^  St.  576;  Ruff's  Appeal,  117  Pa.  St. 
310;  Taylor  v,  Ashley,  15  Tex.  50; 
Bracken   v.   Hsjabrick.  2(    T«x.  <o8; 


Graham  v..  Hendren,  5  Munf.  (Va.) 
185;  Patrick  v.  Horton,  3  W.  Va.  23; 
Mathews  v.  Jarrett,  20  W.  Va.  415. 
Compare  Hanley  v,  Blackford,  i  Dana 
(Ky.)  1;  25  Am.  Dec.  114. 

In  Reed  x\  Lowe  (Utah),  29  Pac. 
Rep.  740,  the 'suit  was  to  enforce  a  con- 
tract to  convey  "a  piece  of  land  from  6 
by  10  or  6  by  20  rods  deep,"  to  be  taken 
either  way  from  the  grantor's  house. 
The  evidence  was  that  the  grantor's  lot 
was  20  rods  square  at  the  corner  of  two 
streets  in  the  city  of  Ogden.  The 
house  was  on  the  comer,  and  there  was 
a  vacant  frontage  on  one  street  of  16 
rods,  and  on  the  other  of  18  rods.  The 
court  held  the  specific  performance  of 
this  contract  to  be  impracticable  on 
account  of  the  uncertainty  as  to  which 
frontage  the  six  rods  was  to  have. 

InstanceB — DefectiTe  DeBcrlptioni. — 
Specific  performance  was  refused  in  the 
following  instances  for  deficient  descrip- 
tions: 

In  Breaid  v.  Munger,  88  N.  Car,  297, 
the  description  was  omitted  altogether, 
only  the  quantity  of  land  ("  one  hun- 
dred acres  ")  being  named.  Decree  re- 
fused. So  in  Jones  v.  Carver,  59  Tex. 
293,  the  contract  being  to  convey  '*  a 
piece  of  land  supposed  to  be  forty  acres." 

"We  will  give  you  our  woolen  mills, 
situated  in  the  northwest  corner  of  pub- 
lic square  of  Franklin,  Indiana,  for  640 
acres  of  land  in  Anderson  county, 
Kansas."  Held^  too  vague  as  to  the 
Kansas  land.  Baldwin  v.  Kerlin,  46 
Ind.  426. 

"Five  acres,  lot  3,  sec.  23,"  etc.,  there 
being  nothing  further  to  show  what 
five  acres  is  meant,  is  too  vague.  Nip- 
polt  V.  Kammon,  39  Minn.  372. 
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A  **  tract  containing;  9  acres  and  66 
poles  near  the  junction  of  B  street, 
Nashville,"  etc.  Dobson  v.  Litton,  ^ 
Coldw.  (Tenn.)  616. 

"Five  acres  located  near  a  certain 
factory  "  with  no  means  of  identifica- 
tion. Hamilton  v.  Harvey,  121  111. 
469. 

"A  certain  piece  of  land  in  the  county 
aforesaid  adjoining  the  lands  of*  A  and 
B,  *'being  a  part  of  the  Alexandria 
tract,  supposed  to  contain  30  or  35 
acres."     Grier  z\  Rhyne,  69    N.   Car. 

346. 

"A  tract  of  land  lying  on  the  north 
side  of  the  Watery  Branch  in  the 
County  of and  State  of ,  con- 
taining 150  acres."  Capps  v.  Holt,  5 
Jones  Eq.  (N.  Car.)  153. 

"A  lot  of  land  joining  a  small  tract 
now  occupied  by  Michael  Micue." 
Jordan  v.  Fay,  40  Me.  130. 

♦'Two  lots  of  land  situated  in  H 
Township,  B  Countjs"  without  any 
statement  as  to  ownership  or  other 
means  of  identi^ing  the  lots.  King  v, 
Ruckman,  20  N.  J.  Eq.  316.  See 
Nichols  V,  Williams,  22  N.  J.  Eq.  63. 

"One  house  and  lot  in  the  town  of 
Hillsborough  purchased  of  me"  in  a 
receipt  for  the  purchase  money.  Mur- 
dock  V.  Anderson,  4  Jones  Eq.  (N. 
Car.)  77.  See  Ellis  v.  Deadman,  4 
Bibb  (Ky.)  466. 

"Some  lots  in  the  city  of  Oakland," 
vendor  having  a  large  number  of  lots 
there.     Ferris  v,  Irving,  28  Cal.  645. 

A  tract  "adjoining  the  Saltworks  es- 
tate, containing  about  350  acres,  and 
known  as  the  Campbellsville  tract,^' 
where  no  evidence  was  given  identify- 
ing "the  Campbellsville  tract."  Pres- 
ton V.  Preston,  95  U.  S,  200. 

**One  house  and  lot  in  the  town  of  H, 
purchased  of  me."  Murdock  v.  An- 
derson, 4  Jones  Eq.  (N.  Car.)  77.  See 
Allen  V,  Chambers,  4  Ired.  Eq.  (N. 
Car.)  125. 

''Estate  on  Congress  street  owned  by 
Sarah  A.  Hill"  insufficient  where  it  did 
not  appear  that  the  estate. sought  to  be 
conveyed  was  the  only  property  an- 
swering that  description.  Doherty  v. 
Hill,  144  Mass.  467. 

"A  lot  on  the  right  hand  of  S  street, 
going  towards  the  river,  being  twenty 
feet  wide  and  running  back  to  T  street" 
where  the  lot  appears  to  be  merely  a 
portion  of  a  larger  tract  owned  by  de- 
fendant. Holthouse^s  Appeal  (Pa. 
1888;,  12  Atl.  Rep.  340. 

"Ellen  Whelan  paid  me  $20  for  a 
piece  of  land  I   have   sold   her  before 


witness  (no  survey),  which  I  do  prom- 
ise to  give  her  a  warranty  deed  when 
required.  Said  land  being  in  Mittena- 
gue  or  West  Springfield.  Whelan  v. 
Sullivan,  102  Mass.  204. 

A  contract  "for  the  sale  of  the  houses 
on  Smithfield  street,"  without  any  fur- 
ther designation  of  the  situation'  size, 
material  of,  and  area  of  ground  em- 
braced by  the  houses,  and  without  dis- 
closing to  whom  they  belonged  at  the 
date  of  the  alleged  contract,  is  not  suf- 
ficiently certain  to  be  enforced  by  spe- 
cific execution  in  equity.  Hammer  :-. 
McEldowney,  46  Pa.  St.  334. 

Thus,  in  Hyde  v.  Cooper,  13  Rich. 
Eq.  (S.  Car.)  250,plaintiflrs  prayer  was 
denied  because  the  memorandum  of 
agreement  to  sell  did  not  describe  the 
land,  but  referred  for  its  identification 
to  a  verbal  agreement  between  the 
parties. 

And  in  Patrick  v.  Sears,  19  Fla.  S56, 
where  the  agreement  was  to  convej 
five  acres  near  K  city,  to  be  selected  by 
the  vendee's  agent,  specific  perform- 
ance was  not  granted. 

The  quantity  must  be  known  where 
the  boundaries  are  not  given. 

"I  agree  to  deed  to  said  Lynes  from 
126,000  to  28,000  feet  of  land  situate  on 
Walden  street  and  Vassal  lane  in 
Cambridge  when  the  bounds  are  fixed 
and  the  streets  laid  out,"  etc.  Specific 
performance  refused.  Lynes  v.  Hav- 
den,  119  Mass.  482. 

The  following  descriptions  were  held 
to  be  too  uncertain  to  authorize  a  de- 
cree: 

"Received  of  M.  H.  $100 as  part  pay- 
ment on  a  piece  of  property  on  the 
corner  of  Main  and  Pearl  streets,  city 
of  Natchez,  county  of  Adams,  State  of 
Mississippi.*'  Holmes  v.  Evans.  4S 
Miss.  247;  12  Am.  Rep.  372. 

"A  subscription  for  church  of  $50 
and  a  lot  to  build  on."  Church  of  the 
Advent  v.  Farrow,  7  Rich.  Eq.  (S. 
Car.)  378. . 

"A  lot  for  a  paint  shop,  on  the  west 
side  of  a  road  named,  the  location  to 
be  determined  later.  Camden,  etc^  R. 
Co.  7'.  Stewart,  18  N,  J.  Eq.  489. 

"One  hundred  and  seven  acres  of 
land  on  Laurel."  Reed  v.  Reed,  93  N. 
Car.  462. 

"Fifty  acres  of  land  on  Pond  waten 
in  Morgan  county,  Kv."  Caskcv  r. 
Williams  (Ky.  188^),  ii'S.  W.  Rep.  n. 

"Forty  acres  off  the  South  Fork  end 
of  my  tract  of  147  acres  on  Beech  Fori 
in  C.  county."  Westfall  r.  Cottrills, 
24  W.  Va.  763. 
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"f  ifteeh  acres  more  or  less"  is  not 
conclusive  as  to  the  amount  of  land  to 
be  convejed.  Hodges  v.  Knowing,  58 
Conn.  12. 

''  Rec'd  of  L  $40845,  first  payment  on 
the  Bradley  Sand  Bank  purchase,"  etc., 
insufficient,  there  being  no  showing  as 
to  the  county  or  State.  Johnson  v, 
Kellogg,  >Heisk.  (Tenn.)  262. 

"Reed  of  C.  F.  $500  on  account  on 
the  price  of  the  lot  of  ground  formerly 
occupied  by  A.  G.  Ward."  Fisher  v. 
Kuhn,  54  \liss.  480. 

*'That  two  acres  of  land  be  sold." 
Carr  v.  Passaic  Land,  etc.,  Co.,  19  N. 
J.  Eq.  424. 

"The  120  acres  of  land  in  Shannon 
County,  Missouri."  Miller  v.  Campbell, 
52  Ind.  125.  See  also  Boston,  etc.,  R. 
Co.  V.  Babcock,  3  Cush.  (Mass.)  228. 

A  failure  to  name  the  city,  county,  or 
State  will  render  the  description  too 
uncertain.  Ross  v,  Allen,  45  Kan.  231. 
But  compare  Ross  v.  Purse  (Colo.  1891 ), 
28  Pac.  Rep.  473. 

A  contract  whereby  the  purchaser  of 
land  agrees  to  lay  out  a  town,  and  re- 
convey  a  block  to  the  vendor,  including 
the  land  on  which  his  house  stands,  of 
an  average  size  with  the  other  blocks 
of  the  town,  not  to  exceed  a  certain 
number  of  feet  square,  is  too  uncertain 
in  its  terms  to  be  enforced  after  the 
town  is  platted,  and  the  size  of  the 
blocks  established;  and  the  continu- 
ance of  the  vendor  in  possession  is  not 
such  part  performance  as  cures  the 
defect.    HoUenbeck  v.  Prior,  5  Dak.  298. 

A  description  by  section  but  not  by 
township  and  range.  Johnson  z*.  Craig, 
21  Ark.  533. 

IiiBtanceB — ^DesorlpUons  Snfflolent.  — 
But  in  the  following  cases  descriptions 
preoflsely  similar  have  been  held  suflS- 
cientlv  de6nite  to  justify  a  decree  of 
specific  performance: 

It  is  •sufficient  to  describe  it  as  **the 
A  B  farm"  provided  the  tract  thus 
called  is  capable  of  being  otherwise 
identified.  Simmons  r.  Spruill,  3  Jones 
Eq.  (N.  Car.)  9. 

**Mem.  28  of  May,  1852.  I  agree  to 
sell  R.  H.  Ives  the  i'eckham  farm,  now 
owned  and  occupied  by  me,  say  about 
forty-five  acres  in  Newport,  for  fifteen 
thousand  dollars,  payable  the  25th  of 
March,  when  possession  is  to  be  given." 
Ives  V.  Hazard,  4  R.  I.  14 ;  67  Am.  Dec. 
500. 

"The  Knapp  House  property." 
Goodenow  v.  Curtis,  18  Mich.  298. 

"Mr.  Ogilvie's  House."  Ogilvie  v. 
Foljambe,  3  Mer.  53. 


"The  house,"  etc..  "in  Newport." 
Owen  V.  Thomas,  3  M.  &  K.  353. 

"The  Snow  Farm."  HoUis  v.  Bur- 
gess, 37  Kan.  487. 

"A  certain  tract,  called  Mount  Hope, 
containing  ^bout  forty  acres  situated  on 
the  southerly  side  of  Neponset  River  in 
Quincy."  Old  Colony  R.  Co.  v. 
Evans,  6  Gray  (Mass.)  25;  66  Am.  Dec. 

394. 

Specific  performance  of  a  contract 
will /lot  be  refused  because,  in  the  de- 
scription of  the  land,  it  omitted  to  state 
the  town  in  which  it  lies,  where  the  de- 
scription is  otherwise  rendered  definite. 
Robeson  v.  Hornbaker,  3  N.  J.  Eq.  60. 

An  agreement  was  to  convey  fifty - 
nine  acres  of  a  certain  sectioi},  which 
contained  about  eighty  acres,  without 
stating  definite  boundaries;  the  com- 
plainant asked  for  a  deed  in  the  words 
of  the  bond,  and  the  relief  was  granted, 
the  agreement  being  held  to  be  suffi- 
ciently certain,  although  under  certain 
circumstances  it  might  require  further 
litigation  between  him  and  the  owner  of 
the  residue  to  locate  their  tracts.  Ring 
V.  Ashworth,  3  Iowa  452. 

That  a  deed  describes  land  as  on  the 
south  side  of  a  river,  and  refers  to  the 
patent  which  places  it  on  the  west  side, 
is  immaterial,  the  identity  sufficiently 
appearing,  and  specific  performance 
snould  be  decreed.  Newson  v.  Davis, 
20  Tex.  419. 

A  contract  of  sale  designated  the 
premises  as  part  of  the  "land  lately 
bought  by  L  from  O;  to-wit,  a  part 
bounded  by  the  section  line  running 
from  the  northeast  corner  of  said  tract 
to  stake  put  up  by  B,  on  the  southeast; 
thence  in  a  due  northeast  course  until 
it  strikes  the  main  road ;  thence  along 
the  said  road  till  it  strikes  the  northern 
line  of  said  tract ;  thence  to  the  begin- 
ning." Held^  that  the  description  was 
sufficiently  definite  to  support  a  decree 
for  specific  performance.  Hooper  v, 
Laney,  39  Ala.  336. 

"The  lot  of  land  containing  fourteen 
acres  more  or  less,  which  lies  on  the 
northerly  side  and  adjoining  the  estate 
owned  by  Sally  Wheelock  in  the  town 
of  Grafton,  Mass."  Baker  v,  Hatha- 
way, 5  Allen  (Mass.)  103. 

Ten  acres  in  a  certain  section  lying 
south  of  a  certain  railroad  track,  if  there 
be  but  ten  acres  in  such  section  south  of 
the  track  named.  Edwards  v.  Fry^  9 
Kan.  417. 

In  a  contract  for  the  conveyance  of 
land,  the  land  was  described  as  "  lying 

'lack 


on    the     southwicst     side    of     Black 
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The  words  of  description  are  presumed  to  relate  to  an  estate 
owned  by  the  vendor ;  and  where  the  description  applies  equally 
well  to  land  owned  by  him  and  to  land  owned  by  another, 
through  the  terms  of  description  being  too  general,  the  presump- 
tion always  prevails  that  they  were  intended  to  apply  to  that  of 
the  vendor.^ 


river,  adjoining  the  lands  of  William 
Haffland  and  Martial."  Held,  that  th^ 
description  was  sufficiently  certain  to 
entitle  the  vendee  to  a  specific  perform- 
ance of  his  contract.  Kitchen  r.  Her- 
ring, 7  Ired.  Eq.  (N.  Car.)  190. 

That  part  of  a  certain  government 
subdivision  "  lying  south  of  the  grove," 
held  sufficiently  certain.  Minneapolis, 
etc.,  R.  Co.  V.  Cox,  76  Iowa  306;  14 
Am.  St.  Rep.  216. 

Letters  containing  an  offer  of  sale 
subsequently  accepted,  which  describe 
the  land  as  "  situated  6  miles  N.  W. 
from  v.,  Tex.,  consisting  of  2,500  acres 
of  land,"  and  as  *'  situated  on  the  south 
side  of  White  Oak  creek,  one'  mile  from 
the  bottom,"  and  describe  the  buildings, 
etc.,  are  sufficiently  definite  as  to  the 
property  sold  to  justify  a  decree  of  spe- 
cific performance.  Watson  v.  Baker, 
71  Tex.  739. 

A  contract  to  convey  described  the 
land  as  beginning  at  a  given  point,  ir^d 
running  in  a  given  direction,  on  a  cer- 
tain road,  400  feet,  extending  back 
along  another  line  to  "  another  line  to 
be  fixed,  sufficient,  with  said  frontage, 
to  make  two  acres  of  land."  Held,  that, 
as  the  last  line  might  be  determined  ab- 
solutely, the  description  was  sufficient. 
Felty  V.  Calhoon,  139  Pa.  St.  378. 

In  another  case  the  land  was  described 
as  "  part  of  N.  W.  %  of  S.  W.  J^  of 
sec.  23,  T.  24,  R.  26,  37  acres,  and  S.  >.< 
of  S  W.  Ji  of  sec.  23,  T.  24,  R.  26,  80 
acres;  total,  117  acres,"  and  a  specific 
performance  was  decreed.  Egbert  v, 
Chas.  H.  Heer  Dry  Goods  Co.,  102 
Mo.  512. 

A  memorandum  of  an  agreement  to 
convey  which  describes  the  land  as  "  1 
acre  in  S,  described  as  follows:  to- wit, 
in  the  S.  W.  corner  of  section  «;,  town- 
ship 16,  range  22,  all  sold  to  W  M  for 
value  received,"  and  is  signed  by  de- 
fendant, is  sufficient  to  be  enforced  by 
specific  performance.  Mann  v.  Hig- 
gins,  83  Cal.  66. 

See  also  Brown  v.  Munger,  42 
Minn.  482. 

1.  See  Dobson  v,  Litton,  5  Coldw. 
(Tenn.)  616. 

With   this    presumption,   "a    house 


and  lot  situated  on  Amity  street,  Lynn, 
Mass.,"  was  held  a  sufficient  description 
where  no  other  such  property  appeared 
to  belong  to  the  vendor.  Hurley  r. 
Brown,  98  Mass.  545;  96  Am.  Dec.  671, 
Se6  Scanlan  v.  Geddes,  112  Mass.  15. 

But,  where  it  appears  that  other 
lands  of  the  vendor  come  within  the 
same  description,  identification  be- 
comes impossible  and  specific  perform- 
ance will  be  denied.  Doherty  v.  Hill, 
144  Mass.  467. 

So,  where  the  instrument  refers  to 
the  land  as  occupied  by  the  vendor  that 
reference  identi^es  the  land  sufficiently 
to  authorize  a  decree.  McFarland  r. 
Reeve,  5  Del.  Ch.  118;  Simmons  v. 
Spruill,  3  Jones  Eq.  (N.  Car.)  9;  Falls 
of  Neuse  Mfg.  Co.  v,  Hendricks,  106 
N.  Car.  485;  Docter  v,  Hellberg,  65 
Wis.  415. 

A  contract  for  the  sale  of  "  ten  acres 
of  land  bought  of  B,  and  now  in  my 
possession,  .  .  .  $500  to  be  paid 
when  the  contract  is  delivered,"  is  not 
void  for  uncertainty,  either  as  to  the 
land  or  as  to  the  time  of  payment,  and 
parol  evidence  is  admissible  to  show 
that  the  land  was  the  same  which  the 
vendor  held  under  a  contract  between 
himself  and  B ,  which  contract  was  to 
be  assigned  to  the  vendee  on  pa^-ment 
of  the  $500.  Stout  V.  Weaver,  72  Wis. 
148. 

Where  the  land  was  described  as 
"the  house  and  lot  now  occupied  by 
James  H.  Henham,"  and  the  descrip- 
tion was  supplemented  by  extraneous 
testimony,  it  was  held  sufficiently  iden- 
tified to  support  a  decree  pro  conjesso. 
Angel  V.  Simpson,  85  Ala,  53. 

In  Waring  v,  Aycrs^  40  N.  Y.  357, 
the  description  was,  "  two  lots  owiwd 
by  me  in  ii6th  street.  New  York,  be- 
tween 8th  and  9th  avenues,  said  lots 
being  25  feet  front  by  about  75  feet 
deep."  It  was  found  by  parol  evidence 
that  no  other  lots  than  the  two  involved 
in  the  suit  would  answer  the  descrip- 
tion and  a  decree  was  granted. 

The  language  of  an  agreement  was 
as  follows:  "  I  have  this  day  sold  mv 
lot  to  A  B,  on  the  plat  in  the  town  of 
South  Bend,  on  the  plat  of  said  town 
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Where  the  description  is  inconsistent  with  itself,  specific 
performance  is  not  possible.* 

It  must  be  evident  that  there  was  a  distinct  mutual  under-> 
standing  as  to  the  identity  of  the  tract  and  the  amount  of  lands 
covered  by  the  contract.*  Where  the  intention  of  the  parties  ia 
this  particular  can  be  ascertained  from  the  entire  instrument  and 
the  acts  of  the  parties,  even  though  the  descriptions  and  terms 
be  obscure,  a  decree  will  be  granted.* 

The  land  to  be  conveyed  must  be  identified  by  the  language 
of  the  agreement  in  an  intelligible  way.  If  the  description,  so» 
far  as  it  goes,  is  inconsistent,  the  ambiguity  may  be  explainjed 
and  the  defective  description  made  complete  by  parol  testimony, 
provided  that  a  new  description  is  not  introduced  into  the  body  of 
the  contract,  and  provided  the  land  is  identified  by  the  writing^ 


on  the  river  bank,  etc.  (Signed)  C.  D." 
//(?/</,  that  parol  evidence  was  admis- 
sible to  identify  the  particular  lot  in- 
tended to  be  conveyed,  and  the  contract 
was  therefore  sufficiently  certain  to  be 
the  ground  of  a  bill  for  specific  per-  . 
formance.  Colerick  v.  Hooper,  3  Ind. 
3x6;  56  Am.  Dec.  505. 

"I'have  this  day  purchased  of  W., 
Silver  Lake  Place,"  etc.,  giving  the 
name  of  the  owner,  the  town  near  by, 
and  the  number  of  acres.  Winn  v, 
Henry,  84  Ky.  48. 

Land  situated  six  miles  from  V, 
Texas,  containing  2,500  acres,  situated 
on  the  south  side  of  White  Oak  Creek, 
one  mile  from  the  bottom,  and  describ- 
ing the  buildings  thereon.  Watson  v. 
Baker,  71  Tex.  730. 

1.  In  Blankenship  v.  Spencer,  31  W, 
Va.  510,  a  decree  was  refused  where 
the  land  was  described  as  **a  certain 
piece  of  land  containing  sixty- seven 
and  one-half  acres,  being  the  lower  end 
of  a  certain  survey  sold  and  conveyed 
to  S  by  W,  and  adjoining  the  lands 
of  H  and  of  R,  in  the  district  of  F,  in 
the  county  of  G,  in  the  State  of  W. 
Va.,"  anci  the  survey  was  shown  by 
extrinsic  evidence  to  contain  one  hun- 
dred and  seventeen  acres. 

Where  a  tract  was  originally  sur- 
veyed in  a  block  with  other  tracts  of 
land,  and  from  fixed  monuments  on 
the  ground,  and  other  circumstances, 
it  appears  probable  that  there  is  a  se- 
rious interference  between  the  various 
tracts,  the  title  will  not  be  deemed 
marketable  so  as  to  entitle  a  vendor 
thereof  to  a  decree  for  specific  perform- 
ance of  a  contract  for  its  sale.  Holt's 
Appeal,  98  Pa.  St.  257. 

An  executory  contract  for  the  sale 
of  land   will    not    be  specifically  en- 
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forced  in  favor  of  the  vendor  when  the 
land  oflTered*  by  him  is  not  all  within 
the  boundaries  of  the  premises  de- 
scribed in  the  contract,  and  that 
within  the  boundaries  is  less  than  is 
described  in  the  written  memoriaU 
Snedaker  v.  Moore,  2  Duv.  ( Ky.)  542. 
Where  the  inconsistency  could  not 
mislead  and  the  true  meaning  is  evi^ 
dent  in  the  instrument,  the  rule  does 
not  prevail.  Brookman  v.  Kurzman^ 
94  N.  Y.   272 ;   66  How.    Pr.  (N.  Y.> 

237- 

'  But  it  has  been  held  in  Illinois^  that 
where  the  decree  does  not  rest  entirely 
on  parol  evidence  a  latent  ambiguity- 
in  the  description  amounting  to  an 
actual  conflict  in  the  boundaries  may- 
be explained  by  parol,  and  that  sucli 
evidence  may  be  resorted  to  for  the 
purpose  of  identifying  the  premises  or 
applying  the  calls  of  the  deed.  Thus, 
in  Lyman  v,  Gedney,  114  111.  388;  55 
Am.  Rep.  869,  the  land  was  describedl 
as  the'  "north  half  of  the  north 
half"  of  a  certain  lot,  ^'namely,, 
known  as  the  Cook  &  Glover 
block,"  there  being  a  discrepancy  of 
two  and  a  half  feet  between  the  two, 
and  the  court  rejected  the  former  de- 
scription as  repugnant  to  the  latter  and 
held  that  the  contract  was  for  the  con- 
veyance of  the  latter.  See  Cossitt  tr, 
Hobbs,  56  ni.  231 ;  McLennan  tr, 
Johnston,  60  111.  306. 

2.  Tedford  v.  Trimble,  87  Mo.  22|S; 
Cortelyou*s  Appeal,  102  Pa.  St.  576. 

8.  White  V,  Hermann,  51  111.  243;  99, 
Am.  Dec.  543;  Puttman  v.  Haltey,  24 
Iowa  425;  Lewis  v.  Reichey,  27  N.  L 
Eq.  240;  Hodges  v.  Horsetail,  i  R.  & 
M.  1x6. 

4.  Miller  v.  Travers,  8  Bing.  244; 
Nichols    V.   Johnson,    10    Conn.    192;; 
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(2)  Parol  and  Extrinsic  Evidence, — Where  a  sufficient  descrip- 
tion is  given,  parol  evidence  must  be  resorted  to,  in  order  to  fit 
the  description  to  the  thing;  but  where  an  insufficient  descrip- 
tion is  given,  or  where  there  is  no  description,  such  evidence  is 
inadmissible.*  But  the  courts  never  receive  parol  evidence  both 
to  describe  the  land  and  then  to  apply  the  description.* 

A  patent  ambiguity  in  the  description  is  not  to  be  explained 
by  parol  testimony,  but  the  courts  will  endeavor  to  give  all  possi- 
ble effect  to  the  intention  of  the  parties  as  they  can  ascertain  it 
from  the  remainder  of  the  contract,  even  to  the  contradiction  of 
an   erroneous   call   in   the   description.*     Where,  however,  the 


Baldwin  v,  Kerlin,  46  Ind.  426;  Miller 
7'.  Campbell,  52  Ind.  125. 

Compare  the  earlier  Indiana  case  of 
Torr  V.  Torr,  20  Ind.  118;  also,  Waring 
V,  Ayres,  40  N.  Y.  357.     ^ 

A  contract  for  the  conveyance  of  a 
right  of  way  was  held  to  be  sufficiently 
definite  for  the  court  to  enforce  6j>e- 
cific  performance  where  the  terminal 
points  and  line  of  way  were  so  fixed  as  to 
be  readily  determinable  by  the  govern- 
ment surveys,  though  the  length  of  way 
was  not  stated  with  certainty  in  the 
contract.    Puttman  v.  Haltey,  24  Iowa 

425. 

*'  I  agree  to  sell  A  two  acres  and  150 
square  perches  of  land,  commencing 
1 70  feet  from  the  south  side  of  Green 
street  with  a  front  of  one  acre  on 
Broad  street,  at  $1,225/'  ^^^^  ^^^  vague 
a  description  to  identify  the  land  with- 
out parol  proof  of  metes  and  bounds. 
Crockett  v.  Green,  3  Del.  Ch.  466. 

See  McGrane  v.  Kenned v  (Supreme 
Ct.),  10  N.  Y.  Supp.  119. 

1.  Murdock  v,  Anderson,  4  Jones  Eq. 
(N.  Car.)  77. 

See  Allen  v.  Chambers,  4  [red.  Eq. 
(N.  Car.)  125;  Combs  r.  Scott,  76  Wis. 
662. 

In  Gerrish  v.  Towne,  3  Gray  (Mass.) 
82,  the  court,  by  Bigelow,  J.,  says : 
"Where  general  terms  only  are  used  to 
designate  the  subject-matter  of  the 
agreement  or  conveyance,  or  the  de- 
scription is  of  a  nature  to  call 
for  evidence  to  ascertain  the  relative 
situation,  nature,  and  qualities  of  the 
estate,  then  parol  evidence  is  not 
only  admissible,  but  is  aibsolutely  es- 
sential to  ascertain  the  true  meaning  of 
the  instrument,  and  to  determine  its 
proper  application  with  reference  to 
extrinsic  circumstances  and  objects.  In 
such  cases  parol  evidence  is  not  used  to 
vary,  contradict  or  control  the  written 
contract  of  the  parties,  but  to  apply  it 
to   the  subject-matter,  and  thereby  to 


render  certain  what  would  otherwise  be 
doubtful  and  indefinite.  For  this  rea- 
son, any  evidence  which  tends  to  indi- 
cate the  nature  of  the  subject-matter  in- 
cluded in  a  written  contract,  which 
would  otherwise  be  uticertain  and  am- 
biguous, and  to  determine  its  applica- 
tions relatively  to  other  objects,  is 
admissible,  as  affording  just  means  of 
interpretation  of  the  intention  of  the 
parties.  In  the  application  of  thb 
general  rule,  it  has,  therefore,  been  held 
competent  for  parties  to  a  written  con- 
tract to  show  in  aid  of  its  interpreta- 
tion the  position  of  the  land  and  its 
condition,  the  mode  of  its  use  and  oc- 
cupation, that  it  had  acquired  a  local 
designation  or  name  by  which  it  was 
known  and  distinguished,  and  also  to 
show  whether  it  was  parcel  of  a  particu- 
lar estate.'* 

Parol  evidence  is  admissible  to  apply 
the  description  to  the  land.  Ferguson 
V.  Staver,  33  Pa.  St.  4x1;  Smith's 
Appeal,  69  Pa.  St.  474;  Hollis  v.  Bur- 
gess, 37  Kan.  487;  Ross  v.  Allen,  45  Kan. 

Specific  performance  may  be  decreed 
of  an  option  on  "one-half  interest  of 
[the  vendor]  in  horses  and  ranch"  as 
the  ranch  may  be  identified  by  extrinsic 
evidence.  Easton  v.  Thatcher  (Utah 
1891),  25  Pac.  Rep.  728. 

2.  Baldwin  v.  Kerlin,  46  Ind.  426; 
Ferguson  v.  Staver,    33  Pa.  St.  411. 

3.  Hamilton  v.  Harvey,  121  111.  469; 
Carr  i*.  Passaic  Land,  etc.,  Co.,  19  N. 

.  Eq.  424;  Brookn^an  r.  Kurzman,  94. 


\ 


tq.  424; 

It  is  no  defense  to  a  suit  for  specific 
performance  of  a  contract  of  sale  of  the 
next  lot  that  the  courses  and  distances 
in  the  description  of  an  improved  city 
lot  will  cause  it  to  overlap  such  adjoin- 
ing lot  five  feet  where  the  description  of 
the  improved  lot  also  designates  it  bv 
a  specific  street  number,  and  bounds  it 
by  two  party -walls,  as  these  will  con- 
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reference  to  the  land  to  be  sold  is  vague  and  uncertain  and  a 
description  will  have  to  be  supplied,  such  uncertainty  cannot  be 
cured  by  parol  testimony.*    . 

Insufficiency  in  the  description  of  a  portion  of  the  land  included 
in  the  contract,  will,  as  a  general  rule,  prevent  the  court  from  tak- 
ing jurisdiction  to  enforce  the  balance  of  the  contract.  In  such 
cases  a  partial  enforcement  with  compensation  for  the  deficiency 
will  be  refused  and  the  suitor  relegated  to  his  legal  remedy.* 

A  modification  of  the  general  principle  that  a  descriptidn  in 
the  contract  which  will  not  identify  the  tract  will  be  insufficient 
to  enable  a  court  of  equity  to  enforce  the  agreement  is  found 
where  the  parties  by  their  subsequent  conduct  have  determined 
the  identity  of  the  land,  as  where  the  purchaser  has  gone  into 
possession  of  it.  No  question  can  ordinarily  arise  thereafter  as  to 
the  certainty  of  the  description,  for  the  fact  of  taking  possession 
has  served  to  identify  the  tract  and  thus  made  it  possible  for 
parol  proof  to  be  heard  in  aid  of  the  description,  if  needed.* 


trol  the  courses  and  distances.  Muhlker 
V,  Ruppert  (N.  Y.),  26  N.  E.  Rep.  31^. 

1.  Baldwin  v.  Kerlin,  46  Ind.  426; 
Miller  v,  Campbell,  52  Ind.  125;  Gigos 
V.  Cochran,  54  Ind.  593;  Newman  v, 
Perrill,  73  Ind.  153;  Rvan  v.  Davis,  5 
Mont.   505;  Jones   v.  Carver,  59  Tex. 

293- 

As  where  the  contract  calls  for  **  five 
acres,  lot  3,  sec.  23,"  etc.,  with  no  lan- 
guage to  identify  the  particular  five 
acres.     Nippolt  v.  Kammon,  39  Minn. 

372. 

So,  with  an  agreement,  "  I  have  this 
daj  sold  to  D  a  certain  tract  of  land  con- 
taining nine  acres  and  sixty -six  poles 
near  the  junction  of  Broad  street,  Nash- 
ville, and  the  Hillsboro  Turnpike, 
Davidson  county,  Tennessee,  for  the 
sum  of  four-thousand  dollars,"  etc.,  nor 
can  it  be  aided  by  parol  proof.  Dobson 
V,  Litton,  5  Coldw.  (Tenn.)  616. 

2.  King  v.  Ruckman,  20  N.J.Eq.  316. 
See  Youell  v,  Allen,  18  Mich.  108. 

8.  Purinton  v.  Northern  III.  R.  Co., 
46  III.  297;  Old  Colony  R.  Co.  i\ 
Evans,  6  Gray  (Mass.)  25;  66  Am.  Dec. 
394;  Messer  v.  Oestreich,  52  Wis.  684; 
Whitney  v,  Robinson,  53  Wis.  309. 

A  defective  description  of  land  in  a 
contract  for  conveyance  may  be  reme- 
died by  putting  the  purchaser  into  pos- 
session. Ottumwa,  etc.,  R.  Co.  v,  Mc- 
Williams,  71  Iowa  164;  29  Am.  &  Eng. 
R.  Cas.  .544.  But  compare  Taylor  v. 
Ashley,  15  Tex.  50,  where  it  was  held 
that  part  performance  would  not  cure 
an  uncertainty  of  description. 

Goodenow  entered  into  an  agreement 
"with  Curtis  to  purchase  certain   prem- 


ises well  known  as  the  "Knapp  House 
property,"  understanding  that  he  was 
purchasing  the  entire  piece  so  called 
and  inclosed,  and  Curtis  knowing  that 
Goodenow  was  contracting  with  that 
understanding.  The  description  in  one 
of  the  deeds  as  dictated  by  Curtis, 
specified  the  lots  as  the  "Knapp  House 
property,"  importing  that  the  lots  con- 
veyed constituted  the  whole  of  the 
property  so  called.  Goodenow  took 
possession  under  his  purchase  of  the 
whole  property,  and  afterwards  discov- 
ering that  his  deed  did  not  cover  the 
whole  piece,  filed  a  bill  to  compel  Cur- 
tis to  convey  to  him  certain  lots  in- 
cluded within  the  piece,  but  omitted  in 
the  conveyance,  rield,  that  Goodenow 
was  entitled  to  the  relief  sought.  Good- 
enow V.  Curtis,  18  Mich.  298. 

An  agreement  to  convey  a  right  of 
way  eighty  feet  wide  over  a  tract  of 
land  becomes  sufiUciently  definite  to  be 
enforced  in  equity,  if  the  grantee  subse- 
quently enters  upon  the  land  and  lays 
out  his  road  with  the  acquiescence  of 
the  grantor.  Purinton  t'.  Northern  III. 
R.  Co.,  46  III.  297. 

Upon  a  suit  for  specific  performance 
of  a  written  contract  to  purchase  "forty 
acres  of  the  eighty -acre  tract  at  Biggs," 
plaintiffs  offered  evidence  that  defend- 
ant agreed  to  purchase  the  east  half  of 
the  tract  if  plaintiffs  would  agree  to  sell 
the  west  half  to  one  B,  and  that  the 
west  half  had  been  sold  to  B  under  a 
contract  made  at  the  same  time  as  de- 
fendant's. The  evidence  was  held  to  be 
admissible,  and  that  it  showed  an 
agreement   by   defendant   to   purchase 
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If  the  writing  is  explicit'  enough  to  fix  the  identity  of  the  tract 
concerned,  the  fact  that  it  does  not  give,  in  accurate  detail,  the 
dimensions  and  boundaries  will  not  prevent  a  decree.*  So  where 
the  contract  refers  for  greater  particularity  as  to  description  to 
another  writing,  there  may  be  a  decree.* 

Extrinsic  evidence  is  not  always  needed  to  fix  the  particular 
parcel  of  land  which  the  parties  had  in  mind.  Such  questions 
have  been  determined  by  judicial  construction.  For  example,  a 
contract  to  convey  by  congressional  township,  section  and  range, 
without  naming  the  county,  has  been  held  to  be  sufficiently  ex- 
plicit, the  court  taking  notice  of  the  United  States  system  of 
surveys.*  So  an  exception  of  a  certain  number  of  acres  at  one 
corner  of  a  tract  has  been  construed  to  mean  so  many  acres  laid  off 
in  a  square  at  the  corner  named  ;*  and  the  particular  word  em- 
ployed, if  capable  of  more  than  one  meaning,  is  by  construction 
limited  and  applied  so  as  to  give  full  effect  to  the  language  of 
the  contract.* 

e.  Title  Bonds. — A  title  bond  with  a  condition  and  a  penalty 
in  a  definite  sum  is  in  equity  enforceable  as  a  contract  to  convey, 
and  the  vendee  cannot  be  confined  to  his  action  at  law  for  the 
amount  of  the  penalty,  but  may  choose  his  remedy.® 


the  east   half  of  the   tract.     Preble  v, 
Abrahams,  88  Cal.  245. 

In  Overstreet  v.  Rice,  4  Bush  (Ky.) 
i;  96  Am.  Dec.  279,  the  contract  de- 
scribed the  land  thus:  "We  .  .  . 
have  this  day  swapped  farms."  The 
parties  identified  the  lands  exchanged 
by  entering  into  possession,  and  a  de- 
cree of  specific  performance  was 
awarded. 

1.  King  V.  Bardeau,  6  Johns.  Ch.  (N. 
Y.)  38;  10  Am.  Dec.  312. 

A  vendor  cannot  resist  a  bill  to  en- 
force the  specific  performance  of  a  con- 
tract to  convey  lands  on  the  ground  of 
uncertainty  oV  description,  where  the 
bill  describes  the  property  by  metes, 
bounds  and  other  means,  and  the  an- 
swer admits  that  it  is  the  land  which 
defendant  actually  agreed  to  sell.  Fla- 
harty  v,  Blake  (N.  J.  1887),  10  Atl. 
Rep.  158. 

2.  Lewis  V,  Reichey,  27  N.  J.  Eq. 
240;  Wiswall  V.  McGowan,  HofFm.  Ch. 
(N.  Y.)  126. 

S.  Richards  v.  Snider,  11  Oregon 
197;  Whiter.  Hermann,  51  111.  243;  99 
Am.  Dec.  543. 

•Description  of  land  as  "in  sections 
22  and  28,  Tp.  79,  R.  13^  Poweshiek 
County,  la.,"  sufficient.  Ottumwa,  etc., 
R.  Co.  V.  Mc Williams,  71  Iowa  164;  29 
Am.  &  Eng.  R.  Cas.  544. 
.  4.  St.  Louis,  etc.,  R.  Co.  v,  Beidler, 
45  Ark.  17;    Langert  v.   Ross   (Wash. 


1890),  24  Pac.  Rep.  443 ;  Vail  r.  Tfll- 
man  (Wash.  1891).  27  Pac.  Rep.  76. 

6.  "We  agree  to  purchase  of  H  his  place 
at  S,  containing  15  acres,  more  or  less.** 
"Place"  is  construed  to  mean  **home- 
stead"  or  place  of  residence.  Hodges 
V.  Kowing,  58  Conn.  12. 

"My    interest    in    my  lands  in 

counties"  construed  to  mean  the  entire 
interest.  Ragsdale  v.  Mays,  65  Tex,  355. 

In  the  same  way  the  force  of  familiar 
abbreviations  is  recognized  judicially. 
A  description  is  not  open  to  objecUoD 
for  uncertainty  because  using  "Tp."as 
an  abbreviation  for  township,  and  "  R." 
for  range,  or  because  not  stating 
whether  the  range  is  east  or  west,  the 
county  being  given,  and  that  fixing  it. 
Ottumwa,  etc.,  R.  Co.  v.  Mc  Williams, 
71  Iowa  164;  29  Am.  &   Eng.  R.  Cas. 

544- 

6.  Hopson  V.  Trevor,  i  Stra.  534; 
Fulcher  v.  Daniel,  80  Ga.  74 ;  Fitzpat- 
rick  V,  Beatty,  6  111.  454;  Lyman  v. 
Gedney,  114  111.  388;  55  Am.  Rep.  871; 
Hull  V,  Sturdivant,  46  Me.  34;  Ensign 
V,  Kellogg,  4  Pick.  (Mass.)  i;  Plunck- 
ett  V.  Methodist,  etc.,  Soc.,  3  Cash. 
(Mass.)  561;  Dooley  v.  Watson,  i  Gray 
(Mass.)  414;  Hooker  v.  Pynchon,  8 
Gray  (Mass.)  550;  Lee  v,  Kirby,  104 
Mass.  420 ;  Thornburgh  v.  Fish  (*MonL 
1891),  27  Pac.  Rep.  381. 

Where  a  person  takes  a  bond  for 
title  by  assignment,  under  a  contnct 
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If,  however,  the  contract  give  the  obligor  his  choice  between 
conveying  or  paying  the  penalty  named,  and  the  payment  of  the 
penalty  be  distinctly  understood  to  be  an  alternative  obligation, 
the  obligor  may  insist  upon  his  rights  to  pay  the  forfeit.  And  a 
parol  agreement  by  the  vendor  that  he  will  execute  a  title  bond 
as  soon  as  he  shall  have  acquired  title  himself,  has  been  enforced.^ 

/.  Options, — It  has  been  held  that  an  option  on  real  estate,  if 
accepted  and  acted  upon  before  it  has  been  withdrawn,  may  be 
enforced  as  a  valid  contract  to  convey,  even  though  given  with- 
out consideration.* 

The  option  has  no  force  until  it  has  been  accepted  in  strict 
accordance  with  its  terms.^ 


to  pay  the  purchase  money  due  to  the 
original  vendor,  he  may  be  compelled 
by  a  court  of  equity  to  perform  his 
contract.  It  is  not  a  parol  promise 
to  answer  for  the  debt  of  an- 
other," nor  is  it  a  parol  contract  for  the 
sale  of  land.  Ford  v,  Finney,  35  Ga. 
358. 

But  it  has  been  held  in  Montana^ 
that  where  a  deed  absolute  was 
given  in  exchange  for  grantee's  note 
for  $5,500  with  a  bond  by  the  grantees 
stipulating  that  should  they  not  re- 
convey  upon  the  payment  of  $5,500 
with  interest  by  a  given  date,  "then 
this  obligation  to  be  void,"  etc.,  specific 
performance  would  be  denied  on  the 
ground  that  the  obligation  was  not  to 
reconvey,  but  to  forfeit  $5,500  on  a 
failure  to  reconvey.  Kleinschmidt  v. 
Kleinschmidt,  9  Mont.  477.  But  com- 
pare Thornburgh  r.  Fish  (Mont.  1891), 
27  Pac.  Rep.  383,  where  Kleinschmidt 
V,  Kleinschmidt,  9  Mont.  477,  is  dis- 
tinguished and  criticised. 

Cathcartt;.  Robison,  5  Pet.  (U.S.) 
264. 

1.  Sterling  v.  Klepsattle,  24  Ind.  94; 
87  Am.  Dec.  319.  See  infra ^  this  title. 
Penal  Bonds, 

2.  Calanchini  v.  Branstetter,  84  Cal. 
249;  Perkins  v,  lladsell,  50  111.  216; 
Boston,  etc.,  R.  Co.  v.  Bartlett,  3  Cush. 
(Mass.)  224;  Bell  v,  Boston,  loi  Mass. 
510;  Souffrain  v,  McDonald,  27  Ind. 
269;  Smith's  Appeal,  (y^  Pa.  St.  474; 
Sylvester  v.  Born,  132  Pa.  St.  467; 
Byers  v,  Denver  Circle  R.  Co.,  13 
Colo.  552.  Compare  Schroeder  v. 
Gemeinder,  10  Nev.  355.  See  infra^ 
this  title.  Essentials  to  an  Enforceable 
Contract —  Mutuality;  Consideration. 

The  owner  of  land  proposed  in  writ- 
ing to  sell  the  same  on  certain  terms,  a 
part  of  the  price  to  be  paid  down  at 
the  time  of  the  purchase,  the  oflfer  to 


be  binding  if  accepted  within  one  year. 
It  appeared  that  the  party  to  whom 
the  offer  was  made  was  in  possession 
under  a  lease  from  the  party  making 
the  offer,  and  died  within* the  year 
without  giving  any  notice  of  accept- 
ance, or  making  any  payment,  or  secur- 
ing the  balance  by  notes  and  mortgage 
as  required  in  the  offer.  It  was  held 
that  these  facts  failed  to  show  an  ac- 
ceptance, and  that  there  was  no  valid 
contract  that  could  be  specifically  en- 
forced. Sutherland  v.  Parkins,  75  III. 
338. 

3.  Bentz  v,  Eubanks,  41  Kan.  28; 
Erickson  v.  Wallace,  45  Kan.  430; 
Langellier  v,  Schaefer,  36  Minn.  361 ; 
Schields  v.  Horbach,  30  Neb.  536; 
Weaver  v.  Burr,  31  W.  Va.  736.  See 
infray  this  title,  Assent, 

A  letter  to  the  owner  of  a  building 
proposing  to  lease  it,  specifying  the 
term  and  rental,  upon  condition  of 
alterations  in  accordance  with  *'plans 
to  be  mutually^  agreed  upon,''  and  a 
letter  from  the'  owner  accepting  the 
offer,  do  not,  in  the  absence  of  any 
agreement  on  the  plans  for  alterations, 
constitute  a  contract  for  a  lease,  of 
which  specific  performance  will  be  en- 
forced.    Mayer   v,  McCreery,  119  N. 

Y.  434- 

Under  such  circumstances,  the  con- 
dition as  to  alterations  was  not  waived 
by  a  subsequent  letter  from  the  owner 
refusing  to  lease  the  premises,  nor  by  a 
tender  of  the  rent  at  the  time  for  the 
beginning  of  the  term.  Mayer  v.  Mc- 
Creery, 119  N.  Y.  434. 

The  letter  of  acceptance  proposed 
(but  not  as  a  condition  of  the  accept- 
ance) to  transact  the  business  through 
a  bank  in  H  (near  plaintiffs  residence), 
and  defendant,  in  reply,  waiving  his 
right  to  have  the  money  paid  him  at 
his  own  place  of  residence,  offered  to 
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g.  Contracts  to  Exchange. — Contracts  to  exchange  land 
are  enforceable  by  either  party,*  but  only  when  certain  in  tbcii 
terms  and  capable  of  enforcement  against  both  parties  alike* 

//.  Leases. — Leases  of  real  estate,  agreements  to  lease,  and 
contracts  in  relation  thereto,  including  covenants  in  contracts  ot 
lease,  are  enforceable  specifically.* 


come  out  to  H.  and  transact  the  busi- 
ness in  person.  Heldy  that  this  did  not 
vary  the  terms  of  the  contract,  nor 
affect  the  plaintiffs  right  to  a  specific 
performance.  Matteson  v,  Scofield, 
27  Wis.  671. 

In  Langellier  v,  Schaefer,  36  Minn. 
361,  it  was  held  that  where  the  promisee, 
in  answer  to  defendant's  offer  fixed  a 
different  place  for  the  delivery  of  the 
deed  and  the  payment  of  the  consider- 
ation, the  acceptance  was  not  uncondi- 
tional and  the  contract  not  to  be  en- 
forced at  his  instance. 

1.  Purcell  V.  Miner,  4  Wall.  (U.  S.) 
513;  Armes  r.  Bigelow,  3  MacArthur 
(D.  C.)  442;  Overstreet  v.  Rice,  4 
Bush  (Ky.)  I ;  96  Am.  Dec.  279;  Park 
V.  Johnson, 4  Allen  (Mass.)  259;  Boyn- 
ton  V.  Hazelboom,  14  Allen  (Mass.) 
107;  92  Am.  Dec.  738;  Parrill  z\  Mc- 
Kinley,  9  Gratt.  (Va.)  i;  58  Am.  Dec. 
212;  Rader  v.  Neal,  13  W.  Va.  373; 
Bojjfgs  V.  Bodkin,  32  W.  Va.  566. 

Where  A,  having  a  bond  for  title  to 
land,  upon  payment  of  the  purchase 
money  exchanged  such  land  for  land 
owned  by  B,  agreeing  to  give  B  the 
benefit  of  all  payments  previously  made 
by  him,  and  B  "was  compelled  to  sur- 
render the  land  because  of  his  faiI^re 
to  pay  the  rest  of  the  purchase  money, 
Held^  that  A  might  maintain  a  bill  to 
compel  B  to  give  him  title  to  the  land 
which  he  acquired  by  the  exchange. 
Goodlett  T'.  Hansen,  66  Ala.  151. 

2.  Cooper  v.  Chittenden  (Neb.  1891), 
50  N.  W.  Rep.  2;  Sternberger  r.  Mc- 
Govern,  56  N.  Y.  12. 

A  parol  contract  to  exchange  lands 
will  not  be  specifically  enforced  unless 
it  is  proven  that  the  parties  have  good 
title  to  their  respective  lands;  and,  if 
the  validity  of  the  plaintiffs  title  is  de- 
pendent on  the  question  whether  he 
had- ten  years*  adversary  possession  of 
the  land,  he  must,  before  he  can  en- 
force such  contract,  specifically  estab- 
lish that  fact  by  clear  evidence;  and, 
where  it  appears  that  he  has  declined 
to  defend  an  action  of  ejectment 
brought  by  a  stranger  to  test  his  title, 
this  will  be  regarded  as  showing  that 
his  title  is  so  doubtful  that   the  court 
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ought  not  to  require  it  to  l*e  received  as 
a  good  title  by  the  other  party  to  tht 
contract;  and',  being  unable  to  tnake 
the  other  party  a  good  title,  the  con- 
tract will  not  be  enforced.  B^^gs  r. 
Bodkin,  32  W.  Va.  566.  See  Bigetew 
V.  Armes,  108  U.  S.  10. 

Where  two  parties  promise  to  ex- 
change lands,  '*each  agreeing  to  fumisli 
good  titles  satisfactory  to  both  parties' 
but  without  mentioning  in  such  agree- 
ment certain  mortgages  with  whkh 
each  property  is  incumbered,  a  decree 
for  specific  performance  may  be  granted 
at  the  suit  of  one  party,  notwithstand- 
ing the  allegation  of  the  other  that  the 
party  seeking  to  enforce  the  contract  is 
unable  to  clear  off  his  mortgage  and  to 
give  a  good  title.  Oakev  r.  Cook.  41 
N.J.  Eq.350. 

Where,  under  a  contract  to  exchange 
lands,  A  elected  to  take  possession  d 
B*s  land,  although  he  knew  ttut 
B  could  not  give  a  valid  titJe 
to  the  entire  tract.  Held,  that  B  was 
entitled  to  specific  performance  against 
A.     Beck  T».  Bridgman,  40  Ark.  382. 

3.  See  also  infra^  this  title.  Pat^ 
Contracts  Relating^  to  L,amd — StatmU 
of  Frauds,  See  Smith  v,  St.  Philips 
Church,  107  N.  Y.  610. 

Airreements  to  Execute  Lease. — McCar- 
ger  I'.  Rood,  47  Cal.  138;  Wendell  r. 
Stone,  39  Hun  (N.  Y.)  3S2;  WalUce  r. 
Scoggin,  17  Oregon  476;  Seaman  r. 
Aschermann,5i  Wis.  67S;  37  Am.  Rep. 

849. 

A  bill  to  enforce  a  contract  to  lease  a 
building  when  completed  cannot  be 
maintained  while  the  building  is  in 
course  of  construction.  Friedman  r. 
McAdory,85  Ala.  61. 

A  specific  performance  of  a  lessee** 
contract  to  assign  will  not  be  enforced, 
nor  will  damages  be  given  where  the 
lessor's  consent  is  necessary  and  i<  not 
given.  Hurlbut  r.  Kantzler,  i\2  III 
482. 

An  agreement  for  the  lease  of  mines 
to  be  worked  in  a  specific  manner  will 
be  enforced.  Wharton  v.  Stouten- 
burgh,  35  N.  J.  Eq.  266. 

Agreements  to  Renew. — Robinson  r. 
Perry,  21  Ga.  183;  ^  Am.  Dec.  455; 


■^y:: 


Coatraots 


SPECIFIC  PERFORMANCE.      BelaUng  to  Land. 


I.  Mortgages. — Mortgages  frequently  form  the  basis  of  con- 
tracts whose  enforcement  equity  will  compel.  Such  contracts 
include  agreements  to  execute  mortgages,  agreements  to  perform 
the  cove'nants  contained  in  mortgages  already  executed,*  agree- 
ments to  satisfy  or  remove  mortgage  liens,*  and  agreements  be- 
tween senior  and  junior  mortgagees  as  to  the  foreclosure  and  sale 
and  the  protection  of  their  respective  interests  therein.' 


R3^der  v,  Robinson,  X09  Mass.  67; 
Smith  V,  St.  Philips  Church,  107  N.  Y. 
610. 

A  court  of  equity  can  compel  the 
specific  performance  of  an  absolute 
covenant  to  renew  a  lease  at  a  rent  to 
be  fixed  by  arbitrators.  Johnson  v. 
Conger,  14  Abb.  Pr.  (N.  Y.)  195. 

Agreements  to  Sell. — Agreements  to 
sell  at  the  expiration  of  term  if  certain 
payments  are  kept  up,  enforceable. 
Davis  V.  Robert,  89  Ala.  402 ;  Hall  v. 
Center,  40  Cal.  63. 

An  agreement  in  a  lease  to  sell  at  the 
expiration  of  the  term  for  a  price  to  be 
fixed  by  three  appraisers,  held,  specifi- 
cally enforceable,  where  plaintiff  took 
possession  and  made  imprx>vement8. 
Herrman    v.    Babcock,    103  Ind.    461. 

At  the  time  of  leasing  certain  prop- 
erty, the  lessor  covenanted  with  the 
lessee  and  his  assigns  to  convey  the 
property  in  question  for  a  specific  sum, 
at  any  time  before  the  expiration  of  the 
lease.'  Held^  that  the  filing  of  a  bill  for 
specific  performance,  with  a  tender  of 
the  price  stipulated,  was  such  a  sub- 
stantial compliance  on  the  part  of  the  as- 
signees of  the  lessee  with  the  terms  of 
the  covenant,  as  to  entitle  them  to  have 
it  specifically  executed,  Maughlin  v. 
Perry,  35  Md.  352. 

Otiier  Contracts  In  Connection  with 
Lease.— West  Virginia  Oil,  etc.,  Co.  v. 
Vinal,  14  W.  Va:  637. 

The  supreme  court  has  power  to  de- 
cree a  specific  performance  of  a  cove- 
nant by  a  landlord  in  a  lease,  to  make  re- 
pairs. But  this  power  will  only  be  ex- 
ercised when  it  appears  that  the  tenant 
would  be  irreparably  injured  without 
a  specific  performance  of  the  covenant 
to  repair,  and  that  damages  would  not 
afford  a  sufficient  compensation.  Val- 
loton  V.  Seignett,  2  Abb.  Pr.  (N.  Y.) 
121. 

A  defendant  lessor  who  has  reserved 
in  his  lease  the  right  to  cancel  the  lease 
in  case  a  sale  of  the  land  is  made,  is 
liable  to  specific  performance  in  favor 
of  the  purchaser  with  damages  for  de- 
lay, where  a  sale  has  been  made  with 
his  consent  within  the  time  specified  in 
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the  lease  and  he  has  refused  to  cancel 
the  lease.  Thurman  v.  Pointer,  67 
Miss.  297. 

Equity  will  entertain  a  bill  by  a 
lessee  for  specific  performance  of  an 
agreement  in  the  lease,  that  the  im^- 
provements  made  upon  the  premises  by 
the  lessee  should,  af\er  the  expiration 
of  the  term,  remain  the  property  of  the 
lessor,  on  his  making  fair  compensation 
therefor  to  the  lessee,  though  the  bill  is 
purely  for  compensation  and  damages, 
provided  specific  performance  may  be 
decreed,  and  the  complainant  can  have 
adequate  relief  only  in  equity.  Berry  i». 
Van  Winkle,  2  N.J.  Eq.  269. 

On  such  bill,  the  court  will  not  suffer 
alleged  infringements  on  the  rights  of 
the  lessee  during  his  term  to  be  drawn 
in  question.  Berry  v.  Van  Winkle,  2 
N.J.  Eq.  269. 

1.  An  agreement  to  execute  a  tnort- 

fage  on   real  estate  will    be  enforced, 
rwine  v,    Armstrong,   31    Minn.   216. 
An  agreement  to  execute  a  note  and 
mortgage.     Hicks   v.  Turck,  72  Mich. 

Even  if  in  parol.  See  infra^  this 
title,  Parol  Contracts—Statute  of 
Frauds.  Shields  v.  Whitaker,  82  N. 
Car.  516;  Cole  v.  Cole,  41  Md.  301. 
Deanv.  Anderson,  34  N.  J.  Eq.  496. 
Compare  Stoddard  v.  Hart,  23  N.  Y. 
556.  A  parol  agreement  to  execute  a 
chattel  mortgage  will  be  enforced  if  not 
within  the  Statute  of  Frauds.  Triebert 
f.  Burgess,  II  Md.452.  C^»/ra,  Johnson 
f.  Hoover,  72  Ind.  395. 

2.  Brewer's  Appeal,  104  Pa.  St.  417; 
Barkley  v.  Barkley,  14  Rich.  Eq.  (S. 
Car.)  12. 

A  party,  who  is  entitled  to  a  specific 
execution  of  an  agreement  to  release 
his  land  from  the  lien  of  a  mortgage, 
may  maintain  a  bill  for  that  purpose, 
notwithstanding,  before  the  filing  of  the 
bill,  he  has  conveyed  away  the  land, 
such  conveyance  being  with  warranty. 
Bennett  r>.  Abrams,  41  Barb.  (N.  Y.) 
919. 

8.  See  Pearson  v,  Pearson,  131  111.  464. 

An  agreement  that  the  holder  of  a 
second  mortgage  should  foreclose  his 
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y.  Contracts  to  Re-convey. — A  contract  for  the  re-convey- 
ance of  land  upon  the  performance  of  a  condition  or  upon  failure 
thereof,  is  enforceable  specifically  at  the  demand  of  the  obligee.^ 

k.  Agreements  to  Devise. — Equity  takes  cognizance  of 
valid  agreements  to  devise.  These,  if  founded  upon  a  sufficient 
consideration,  are  enforceable  against  heirs,  devisees,  or  repre- 
sentatives as  though  the  deceased  obligor  were  a  party  to  the 
suit.* 


mortgage,  and  if  he  should  buy  at  the 
foreclosure,  pay  a  sum  on  account  of 
the  first  mortgage,  is  capable  of  en- 
forcement. Livingston  v.  Painter,  lo 
Abb.  Pr.  (N.  Y.)  28;  28  How.  Pr.  (N\ 
Y.)  517;  43  Barb.  (N.  Y.)  270. 

And  the  holder  of  a  first  mortgage, 
who  is  induced  to  take  a  third  mortgage 
bj  the  written  unsealed  agreement  of 
the  holder  of  the  second  that  the  third 
shall  take"  precedence  of  the  second, 
may  enforce  this  agreement  in  an  equit- 
able action  brought  against  him  by  the 
holder  of  the  second  for  redemption  of 
the  land  from  the  first.  Shaw  v,  Ab- 
bott, 61  N.  H.  254. 

1.  Jackson  v.  Gray,  9  Ga.  77;  Robin- 
son V.  Robinson,  9  Gray  (Mass.)  447; 
69  Am.  Dec.  301;  Love  v.  Sortwell,  124 
Mass.  446;  Coble  v.  Branson,  98  N. 
Car.  160;  Combs  v.  Little,  4  N.  J.  Eq. 
310;  40  Am.  Dec.  207. 

Where  a  contract  is  made  stipulating 
that  land  shall  be  re-conveyed  "at  a 
fair  price,"  or  "at  a  fair  valuation," 
whenever  the  price  to  be  paid  can  be 
ascertained  consistently  with  the  terms 
of  the  contract,  specific  performance 
will  be  enforced.  VanDoren  z\  Robin- 
son, 16  N.  J.  Eq.  256. 

Where,  on  a  contract  to  lend  one 
money,  take  his  deed  as  security,  and 
give  him  a  bond  to  reconvey  on  pay- 
ment, the  money  w^as  loaned,  but  by  an 
oversight  the  deed  was  not  signed,  itVas 
held  that  a  bill  for  specific  performance 
would  lie.  Storey  v.  Weaver,  66  Ga. 
296.    . 

An  agreement  by  a  surety  to  recon- 
vey will  be  specifically  enforced,  where 
a  defaulting  administrator  and  his  wife, 
to  secure  such  surety,  conveyed  to  him 
certain  real  estate,  in  consideration  of 
the  verbal  promise  of  such  surety  to 
pay  a  certain  amount  of  such  defalca- 
tion, and  to  reconvey  one  of  such  tracts 
of  land  to  such  wife'  Nor  is  such  con- 
tract void  by  the  Statute  of  Frauds. 
Teague  v.  Fowler,  56  Ind.  569.  Corn- 
fare  Lovering  v,  Fogg,  18  Pick. 
(Mass.)  540. 


2.  Manning  v,  Pippen,  86  Ala.  357; 
II  Am.  St.  Rep.  46;  Carlisle  v,  Flem- 
ing, I  Harr.  (Del.)  421;  Maddox  r. 
Rowe,  23  Ga.  431;  68  Am.  Dec.  535; 
Weingaertner  v,  Pabst,  115  111.  412; 
Wallace  r.  Long,  105  Ind.  525;  55  Am. 
Rep.  222  (in  effect  overruling  Stafford 
V,  Bartholomew,  2  Ind.  152);  Mundorff 
V.  Howard,  4  Md.  459;  Frisb/  x*.  Park- 
hurst,  29  Md.  58;  96  Am.  Dec.  503; 
Wright  V.  Wright,  31  Mich.  380;  Leon- 
ardson  f.  Hulin,  64  Mich,  i;  Wright 
V.  Tinsley,  30  Mo.  389;  Gupton  v.  Gtip- 
ton,  47  Slo.  37;  Sutton  v,  Hayden,  hi 
Mo.  loi ;  Johnson  v,  Hubbell,  10  X.J. 
Eq.  332;  66  Am.  Dec.  773;  Van  Duyne 
V,  Vreeland,  12  N.J.  Eq.  142;  Davison 
V.  Davison,  13  N.J.  Eq.  246;  Rhodes 
V,  Rhodes,  3  Sandf.  Ch.  (N.  Y.)  279: 
Stephens  v.  Reynolds,  6  N.  Y.  459; 
Parsell  v,  Stryker,  41  N.  Y.  4S0; 
Shakespeare  v.  Markham,  10  Hun  (N. 
Y.)  311;  McClurev.  McClurc.  i  Pa. 
St.  378;  Logan  v,  McGinnis,  12  Pa.  St. 
32  ;  Taylor  v.  Mitchell.  87  Pa.  St.  51S; 
30  Am.  Rep.  383;  Izard  v.  Middleton, 
I  Desaus.  Eq.  (S.  Car.)  116;  Rivers  ?. 
Rivers,  3  Desaus.  Eq.  (S.  Car.)  190;  4 
Am.  Dec.  609 ;  Logan  v,  Wicnholt^  i 
C.  &  F.  611;  Needham  v.  Smith,  4 
Russ.  318;  Lester  v.  Foxcroft,  CoUes 
108;  Fortescue  v.  Hennah,  19  Ves.  67; 
Walpole  V,  Orford,  3  Ves.  402;  Goil- 
mere  i'.  Battison,  2  Vern.  148;  2  Vent 
353  \  Jones  v,  Martin,  3  Anst  S82. 

In  consideration  of  the  services  of  a 
son  in  managing  his  fathers  estate,  the 
father  promised  to  bequeath  him  cer- 
tain sums  of  money,  and  in  exchange 
for  a  lot  of  land  conveyed  to  him  by  the 
son,  to  devise  two  specified  lots  of  hi« 
own  to  him.  The  will  to  the  above  ef- 
fect was  invalid  for  want  of  three 
witnesses,  and  as  against  the  heirs  at 
law  of  the  testator.  Held,  that  a  bill 
for  specific  performance  as  to  the  land 
would  lie.  Maddox  v.  Rowe,  23  Ga. 
431;  68  Am.  Dec.  535. 

A  father  conveyed  land  to  his  daughter. 
The  deed  named  a  money  consideration, 
although,  in  fact,  no  money  was  paid, 
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/.  Particular  Real  Estate  Contracts  Construed.* 
m.  Parol  Contracts  Relating  to  Land  ;  Statute  of 
Frauds — (i)  In  General, — Perhaps  the  one  branch  of  this  sub- 
ject which  is  involved  in  the  greatest  confusion  and  uncertainty  by 
reason  of  the  conflict  of  decisions,  is  that  which  governs  the  spe- 
cific enforcement  of  parol  contracts  in  relation  to  real  estate  and 
determines  the  scope  and  applicability  to  such  contracts  of  the 
Statute  of  Frauds.* 

Nearly  all  the  Statespermit  the  enforcement  of  parol  contracts 
of  tenancy,  the  limitation  being  made  that  such  leases  shall  not 
extend  beyond  a  term  named,  ranging  in  the  several  States  from  one 
to  three  years.'     The  courts  will  not  enforce  an  executory  parol 


the  real  consideration  being  an  agree- 
ment to  support  her  parents  .during 
their  lives.  Held,  that  a  court  of  equity 
would  compel  the  performance  of  the 
agreement  and  charge  the  support  on 
the  land.  Watson  v.  Smith,  7  Oregon 
448. 

Compare  Bourget  v,  Monroe,  58 
Mich.  363. 

In  Johnson  v.  Hubbell,  10  N.  J.  Eq. 
332;  66  Am.  Dec.  773,  the  court,  by 
Williamson,  Ch.,  said  :  "  There  can  be 
no  doubt  but  that  a  person  may  make  a 
valid  agreement,  binding  himself  legally 
to  make  a  particular  disposition  of  his 
property  by  last  will  and  testament. 
The  law  permits  a  man  to  dispose  of 
his  own  property  at  his  pleasure ;  and 
no  good  reason  can  be  assigned  why  he 
may  not  make  a  legal  agreement  to  dis- 
pose of  his  property  to  a  particular  in- 
dividual, or  for  a  particular  purpose,  as 
well  by  will  as  by  conveyance,  to  be 
made  at  some  specified  future  period, 
or  upon  the  happening  of  some  future 
event."  See  Rivers  v.  Rivers,  3  Desaus. 
Eq.  (S.  Car.)  195;  4  Am.  Dec.  609; 
Jones  V,  Martin,  3  Amb.  882;  Podmore 
'V.  Gurnsey,  7  Sim.  644;  Parsell  v, 
Strvker,  41  N.  Y.  480. 

Carmichael  v.  Carmichael,  72  Mich. 
76;  16  Am.  St.  Rep.  528,  was  a  suit 
based  upon  a  mutual  agreement  be- 
tween husband  and  wife  by  which  the 
two  were  to  make  a  certain  testament- 
ary disposition  of  their  several  estates 
each  in  favor  of  the  other  as  to  a  part, 
and  in  favor  of  their  children  as  to  the 
residue*  The  husband  died  having 
fully  performed  his  part  of  the  agree- 
ment and  the  wife  accepted  her  portion 
thereunder  by  his  will.  It  was  held 
that  the  other  parties  in  interest  could 
compel  her  to  perform  the  agreement 
and  restrain  her  from  the  execution  of 
BUY    will    in    violation    thereof.      See 


also  Bird  v.  Pope,  73  Mich.  483,  re- 
ported in  note  to  16  Am.  St.  Rep.,  p.  534. 
But  in  a  recent  Kansas  case,  a  testa- 
mentary agreement  in  relation  to  land 
was  held  to  be  incapable  of  specific  en- 
forcement. Hazleton  v.  Reed,  46  Kan. 
73.  See  also  infra^  this  title,  Parol 
Contracts  Relative  to  Land, 

1.  The  following  cases,  involving 
particular  facts  too  voluminous  for  in- 
sertion, may  be  referred  to  as  illustrat- 
ing the  doctrines  set  forth  above  and 
applied  by  the  courts  in  enforcing  or 
refusing  to  enforce  contracts  relating  to 
realtv.  King  v.  Millard,  15  R.  I.  426; 
Au  6res  Boom  Co.  v,  Whitney,  26 
Mich.  42  ;  Lovejoy  v.  Potter,  60  Mich. 
95;  Buttz  V.  Colton  (Dak.  1889),  43  N. 
W.  Rep.  717;  Sims  v.  Knight,  71  Ala. 
197;  McClellan  v.  Cross,  35  Wis.  693; 
McConville  v,  Howell,  17  Fed.  Rep. 
104;  Farrier  V.  Reynolds  (Va.  1891;, 
13  S.  E.  Rep.  393;  Usher  v,  Livermore, 
2  Iowa  117;  Harding  v,  Gibbs,  125  111. 
85;  Newbold  v.  Peabody  Heights  Co., 
70  Md.  493;  Hamilton  v.  Harvey,  i2x 
111.  469;  Campbell  v.  Rust,  85  Va.  653; 
Middle  town  v,  Newport  Hospital,  16 
R.  I.  319;  Coffin  V,  Lo^khart  (Supreme 
Ct.),  14  N.  Y.  Supp.  719;  Hoard  v. 
Chesapeake,  etc.,  R.  Co.,  123  U.  S.  222; 
Snyder  v.  Greaves  (N.  J.  1891),  21 
Atl.  p.ep.  291;  Speer  v,  Craig  (Colo. 
1892),  27  Pac.  Rep.  891. 

2.  For  a  general  consideration  of  this 
branch  of  the  subject,  see  Frauds, 
Statute  of,  vol.  8,  pp.  740-745.  See 
also  article  by  Isaac  N.  Payne  on  Spe- 
cific Performance  of  Parol  Contracts 
Relating  to  Lands,  15  Cent.  Law  Jour. 
166.  See  Wharton  v,  Stoutenburgh, 
35  N.  J.  Eq.  266. 

3.  The  one-year  limitation  prevails 
in  Alabama^  Arkansas^  California, 
Connecticut,  Florida,  Iowa,  Kentucky, 
Minnesota,     Nebraska,    New     Tork, 
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contract  in  relation  to  land.     And,  if  there  be  a  memorandum  of 
the  agreement,  it  must  be  definite  in  its  terms.* 


Orcffon^  Tennessee^  Wisconsin,  In- 
diana and  North  Carolina  permit 
parol  leases  for  any  period  less  than 
three  years. 

1.  In  Phillips  V.  Thompsoo,  i  Johns. 
Ch.  (N,  Y.)  131.  the  court  by  Kent, 
Ch.,  said:  '*This  case,  like  many  oth- 
ers, shows  the  utility  of  the  Statute  of 
Frauds,  and  the  danger  of  relaxing  the 
sanction  of  its  provisions.  I  agree 
with  those  wise  and  learned  judges, 
who  have  declared  that  the  courts 
ought  to  make  a  stand  against  any  fur' 
ther  encroachment  upon  the  statute, 
and  not  go  one  step  beyond  the  rules 
and  precedents  already  established." 
See  Beard  v.  Linthicum,  i  Md.  Ch. 
345;  Gough  r.  Crane,  3  Md.  Ch.  133. 

Tlie  Momorandaiii. — A  memorandum 
of  an  agreement  to  convey  which  de- 
scribes the  land  as  *'  i  acre  In  S,  de- 
scribed as  follows,  to-wit,  in  the  S.  W. 
corner  of  section  5,  township  16,  range 
22,  all  sold  to  W  M,  for  value  re- 
ceived," and  was  signed  by  defendant, 
is  sufficient  to  be  enforced  by  specific 
performance.  Mann  r.  Higgins,  83  Cal. 
66. 

Specific  performance  of  a  real  estate 
contract  in  writing,  that  has  been  lost 
for  twenty-three  years  will  not  be  de- 
creed where  the  only  evidence  as  to  its 
terms  is  by  one  who  professes  to  give 
onlv  its  principal  points.  Vanhorn  t'. 
Munnell  (Pa.  1891),  22  Atl.  Rep.  985. 

In  Ross  V.  Allen,  45  Kan.  231,  a 
memorandum  in  the  following  terms 
was  held  insufficient  under  the  Statute 
oi  Frauds  to  sustain  a  suit  by  the  ven- 
dor for  specific  performance  :  **  Leaven- 
worth, March  19,  18S7,  Received  one 
hundred  dollars  of  Mrs.  D.  Byington,ac- 
count  of  Chas.  J.  Ross,  to  apply  on  pay- 
ment of  eight  thousand  dollars  ($8,000) 
for  property  number  617  and  619  Dela- 
ware street,  block  74,  city  prop^ ;  two 
thousand  to  be  paid  when  abstract  and 
title  is  furnished,  two  thousand  in 
ninety  days,  and  balance  two  years, 
with  interest  at  8%;  abstract  to  be  fur- 
nished within  30  days.  J.  M.  Allen, 
Agent," 

A  letter  and  its  answer  may  consti- 
tute a  sufficient  memorandum  of  sale 
to  entitle  the  purchaser  to  specific  per- 
formance. Blair  r.  Snodgrass,  i  Sneed 
(Tenn.)  i;  Lee  v.  Cherry,  85  Tenn. 
707;  Kennedy  x\  Gramling,  33  S.  Car. 
367;     Otis   V,   Payne,    86    Tenn.  663; 
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Hollis   V.   Burgess,  37    Kan.  4S7;  Mat- 
teson  V.  Scofield,  27  Wis.  671. 

And  it  is. not  absolutely  essential  that 
the  letters  should  be  addressed  by  one 
of  the  parties  to  the  other.  Hoflis  : 
Burgess,  37  Kan.  487;  Van  Epps  :•. 
Clock  (Supreme  Ct.),  7  N.  Y.  Supp. 
21. 

A  record  of  the  resolution  of  a  board 
of  supervisors,  sufficient  memorandum. 
Grimes  v.  Hamilton  Co.,  37  Iowa  290. 

A  as  B's  agent  wrote  to  C  propos- 
ing to  purchase  for  B  land  owned  by  C 
and  his  brothers.  C  wrote  A  a  letter 
accepting  his  proposal.  These  letters 
were  inclosed  to  B,  who  wrote  to  A 
thanking  him  for  the  purchase.  C  and 
his  brothers  brought  a  bill  for  specific 
performance  of  the  contract.  H^ld^ 
that  the  contract  should  be  enforced. 
Wyeth  V,   Mahoncy,  32  Gratt.   (Va.) 

An  executory  parol  agreement  to 
give  a  lien  on  land  will  not  be  specifically 
enforced.    Ladd  v.  Stevenson,  1 12  N.  Y. 

325- 

Executory  Parol  Agroementa.  —  An 
executory  parol  agreement  in  reference 
to  an  interest  in  lands  will  not  be  en- 
forced in  equitv.  Small  v.  Northern 
Pac.  R.  Co.,  20  Fed.  Rep.  753;  Fort 
Smith  T'.  Brogan,  49  Ark.  306:  Hick- 
man V.  Grimes,  i  A.  K.  Marsh.  TKy.) 
86;  10  Am.  Dec.  714;  Gill  v,  Bickneli,  2 
Cush.  (Mass.)  355;  Moote  v,  Scriven, 
33  Mich.  500;  Schulter  v.  Bock  winkle, 
19  Mo.  647;  Walker  v.  Hill,  21  N.  J. 
Eq.  191;  Buck  v»  Copeland,  2  Call 
(Va.)    218;  Popp  V.  Swanke,  68  Wis. 

364- 

BxcepUoiiB. — Equity  will  enforce  an 
executory  agreement'  made  in  contem- 
plation of  marriage,  to  the  effect  that 
the  wife  will  share  with  the  husband*s 
heirs  in  lieu  of  dower.  Brooks  r.  Aus- 
tin, 95  N.  Car.  474. 

In  Tennessee^  a  parol  contract  for  the 
sale  of  real  estate  is  not  void,  but  void- 
able, and  where  both  parties  to  a  bill 
for  specific  performance  treat  the  con- 
tract as  valid,  and  difTer  only  as  to  the 
amount  due,  it  is  error  to  dismiss  the 
bill  on  the  ground  that  the  contract  is 
in  parol.  Brakefield  v.  Anderson,  85 
Tenn.  206. 

TruBtB. — Unless  a  trust  has  been  cre- 
ated which  it   is   the  duty  of  equity  to 
fulfill,  an  executory  real  estate  contract 
in  parol  will  not  be  enforced. 
•G 
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If  one  agrees  by  parol  to  take  a  lease 
of  land  for  another,  but  takes  the  lease 
in  his  own  name,  equity  will  enforce 
the  agreement,  and  compel  him  to 
make  dtle  to  the  principal;  and,  in  such 
a  case,  the  statute  requiring  contracts 
for  leasing  or  agreeing  to  lease  lands  to 
be  in  writing  does  not  apply.  Har- 
grave  f.   King,  5   Ired.   Eq.   (N.  Car.) 

430- 

Compare  Scott  xk  Harris,  113  111. 
447,  where  it  was  held  that  the  mere 
refusal  of  a  trustee  to  execute  a  parol 
trust,  or  the  denial  of  its  existence,  is 
not  such  a  fraud  as  to  take  the  case  out 
of  the  Statute  of  Frauds,  and  authorize 
equity  to  enforce  the  trust. 

Compare  Farnham  i'.  Clements,  51 
Me.  426. 

Where  the  contract  is  in  several  sep- 
arate writings,  parol  evidence  is  inad- 
missible to  connect  them.  "They  must 
afford  intrinsic  proof  that  they  relate  to 
the  same  contract."'  Blair  r.  Snod- 
grass,  I  Sneed  (Tcnn.)  i;  St.  Louis, 
etc.,  R.  Co.  V.  Beidler,  45  Ark.  17. 
Compare  Mann  v.  Higgins,  83  CaL 
66. 

T,  at  her  son's  request,  bought  land 
for  him,  mortgaging  it  to  her  vendor 
for  part  of  the  purchase  money,  and 
then  conveyed  it  to  her  son  by  a  deed, 
which,  after  the  usual  warranty  clause, 
said  "except  as  to  the  notes  given  for 
the  purchase  money."  Afterwards  she 
was  put  to  expense  for  the  son  who  said 
verbally  that  he  would  convey  the  land 
to  T  to  repay  her.  Held^  that  neither 
the  exception  from  the  warranty  clause 
in  the  deed  nor  the  matters  resting  in 
parol,  conferred  on  T's  heirs  any  rights 
in  the  land  which  they  could  assert 
as  against  the  heirs  of  her  son.  Boozer 
V.  Teague,  27  S.  Car.  348. 

Partnenliip  In  Lands.  —  Equity  will 
not  compel  the  specific  performance  of 
a  verbal  contract  to  enter  into  partner- 
ship to  trade  in  lands.  Meason  v, 
Kaine,  63  Pa.  St.  335. 

A  parol  contract  whereby  one  party 
agrees  to  bid  ofT  in  his  own  name  and 
enter  into  a  contract  for  the  purchase  of 
land,  and  pay  from  his  own  funds  the 
necessary-  amount  for  "that  purpose  for 
the  joint' benefit  of  both,  the  other  to  re- 
imburse one-half  of  the  money  so  paid, 
cannot  be  enforced  in  equity.  Such 
an  agreement  does  not  constitute  a 
partnership  between  the  parties,  which 
would  render  an  arrangement  by  parol 
valid.  Nor  does  the  party  refusing  to 
perform  commit  a  fraud,  where  the  con- 
tract is  void,  and   there   has  been  no 
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part  performance  or  parting  with  valu- 
able consideration  bv  the  other.  Levy 
V,  Brush,  45  N.  Y.  589. 

Instances. — In  Nexv  Jersey^  in  a  suit 
for  the  specific  performance  of  a  con- 
tract to  sell  land,  made  by  L,  president 
of  the  defendant  company,  parol  evi- 
dence was  held  inadmissible  to  show 
that  the  defendant  company  was  the 
real  vendor,  and  hence  liable  on  the  con- 
tract, no  fraud  or  mistake  being  alleged. 
Schenck  v.  Spring  Lake  Beach  Imp. 
Co.,  47  N.  J.  Eq.  44. 

Three  persons  verbally  agreed  that 
if  either  should  be  the  purchaser  of  a 
lot  of  land  at  an  administrator's  sale, 
they  all  should  be  equally  interested  in 
the  purchase,  and  that  when  the  pur- 
chaser received  the  deed,  he  should 
convey  one-third  to  each  of  his  associ- 
ates. The  purchaser  having  refused  to 
convey,  on  tender  of  one-third  part  of 
the  purchase  money  by  one  of  them,  a 
bill  in  equity  was  brought  to  compel 
conveyance.  Held^  that  equity  would 
not  afford  relief,  the  agreement  being 
within  the  Statute  of  Frauds.  The  de- 
fendant did  not  hold  the  land  as  trustee, 
nor  was  there  any  resulting  trust.  Farn- 
ham V,  Clements,  51  Me.  426. 

The  parties  verbally  agreed  that  an 
existing  mortgage  should  be  considered 
security  for  a  further  advance,  but  did 
not  in  fact  execute  or  contemplate  the 
execution  of  any  further  writing;  a 
court  of  equity  refused  to  hold  the  land 
as  security  for  the  debt,  or  to  compel 
the  execution  of  a  proper  mortgage. 
Stoddard  v.  Hart,  23  N.  Y.  556. 

Specific  performance  of  a  parol 
agreement  to  convey  land  will  not  be 
decreed,  even  though  the  ^agreement 
was  to  convey  to  A's  wife,  'after  fore- 
closure, a  part  of  the  property  which 
she  joined  A  in  mortgaging  to  the  de- 
fendant in  consideration  of  his  prom- 
ise.    Green  v.  Groves,  109  Ind.  519. 

A  bill  seeking  the  specific  perform- 
ance of  a  contract  of  sale  of  a  stock  of 
goods,  the  seller,  as  a  part  of  the 
transaction,  verbally  agreeing  to  give 
the  buyer  a  three  years'  lease  of  the 
storeroom,  held  to  be  properly  dis- 
missed, the  contract  being  within  the 
Statute  of  Frauds.  Strehl  r.  D'Evers, 
66  111.  77. 

When  A  employs  B  to  purchase 
real  property,  and  B  buys  for  himself 
with  his  own  money,  it  is  within  the 
statute  if  there  is  no  contract  in  writ- 
ing, and  A  cannot  compel  B  to  con- 
vey. Wallace  r.  Brown,  10  N.  J.  Eq. 
30S. 
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(2)  Pleading  the  Statute. — The  defendant  must  claim  the  bene- 
fit  of  the  Statute  of  Frauds,  for  otherwise,  the  parol  agreement 
being  admitted  or  proven,  a  specific  enforcement  will  be  decreed, 
the  statute  being  an  affirmative  defense  which  must  be  pleaded 


A  made  a  parol  agreement  with  the 
owner  of  land  to  bid  it  in  at  a  tax  sale, 
and  to  reconvey  when  the  owner 
should  refund  the  taxes  so  advanced. 
Held^  that  the  agreement  to  reconvej 
was  invalid  as  a  tfust  for  want  of  a 
writing;  that  it  was  not  a  mortgage, 
and  not  enforceable  in  equity.  Hain 
'v,  Robinson,  72  Iowa  735. 

Where  it  was  alleged,  upon  the  tes- 
timony of  a  single  witness,  that  a  trus- 
tee sold  land  and  bid  it  in  for  a  cred- 
itor, but  no  memorandum  was  made, 
nor  was  there  anything  like  part  per- 
formance, and  the  prior  owner  re- 
tained possession  under  an  agreement 
to  take  the  land  at  the  bid,  the  court 
refused,  upon  the  evidence,  to 
charge  the  party  with  the  responsibili- 
ties of  a  contract.  William  &  Mary 
College    V,    Powell,    la    Gratt.  (Va.) 

372. 

Under  the  Mississippi  rulings,  which 
recognize  no  efficacy  in  part  perform- 
ance, the  written  contract  must  defi- 
nitely distinguish  the  lands  intended 
to  be  conveyed,  even  though  the  pur- 
chaser under  it  has  entered  on  a  spe- 
cific tract.  Fisher  r.  Kuhn,  54  Miss. 
480.  See  McGuire  v.  Stevens,  4a 
Miss.  724 ;  2  Am.  Rep.  649 ;  Beaman  v. 
Buck,  9  Smed.  &  M.  (Miss.)  210;  Box 
'v.  Stanford,  13  Smed.  &  M.  (Miss.)  93; 
51  Am.  Dec.  142;  Doherty  v.  Hill,  144 
Mass.  467. 

Mixed  Oqntraot. — It  is  not  sufficient 
that  a  part  of  the  contract  is  in  writ- 
ing. It  must  all  be  written  or  it  is  a 
parol  contract.  Farwell  v.  Lowther, 
18  111.  252;  Seymour  v,  Belding,  83 
111.  222 ;  Frazer  v.  Howe,  106  111.  574; 
Cloud  V,  Greasley,  125  III.  313;  Fry  v, 
Piatt,  32  Kan.  65. 

Specific  performance  of  an  instru- 
ment  acknowledging  the  receipt  of 
$100  *'as  part  cash  payment  on  the 
purchase  of  lots,  total  purchase  price, 
|i,  100,  balance  due,  $450,  on  delivery 
of  papers,"  cannot  be  decreed,  as  the 
contract  is  required  by  the  Statute  of 
Frauds  to  be  in  writing,  whereas,  on 
the  face  of  the  instrument  it  is  evident 
that  other  terms  and  conditions  must 
exist  aliunde  to  make  it  a  complete 
contract.     Brundige  v.  Blair,  43  Kan. 

364. 

A  written  agreement  to  convey  land 
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'*for  $25,000,  and  mortgage  to  remain 
at  five  per  cent,  for  five  years,"  was 
held,  in  Massachusetts^  not  to  be  a  suf- 
ficient memorandum  of  sale  to  be  spe- 
cifically enforced  in  equity.  Grace  r. 
Dennison,  114  Mass.  16. 

Blgnatures. — It  is  not  necessary  that 
both  parties  sign  the  memorandum; 
signature  by  the  party  against  whom  a 
decree  is  sought  being  sufficient,  al- 
though there  must  be  proof  that  both 
parties  assented,  or  acted  upon  it 
Davis  V,  Robert,  89  Ala.  402;  Farwell 
V.  Lowther,  18  111.  252;  Old  Colony 
R.  Co.  V,  Evans,  6  Gray  (Mass.)  25. 
66  Am.  Dec.  394;  Dresel  v.  Jordan,  104 
Mass.  407;  Slater  v.  Smith,  117  Mas«. 
96;  Atkinson  r.  Whitney,  67  Miss.  655; 
Miller  v.  Cameron,  45  N.  J.  Eq.  95; 
Dynan  v,  McCalloch,  46  N.  J.  Eq.  11 ; 
Woodward  v.  Aspinwall,  3  Sandf.  (N. 
Y.)  272;  Smith's  Appeal,  69  Pa.  St 
474;  Ivesr.  Hazard,  4  R.  1.  14;  67 
Am.  Dec,  500;  Sylvester  v.  Bom,  132 
Pa.  St.  467';  Creigh  v,  Boggs,  19  W. 
Va.  240. 

"Bwt  com  pare  Vaicoh^  x».  Peterborough, 
etc.,  R.  Co.,  8  Cush.  (Mass.)  323. 

A  decree  for  specific  performance 
of  a  contract  not  signed  by  all  the  per- 
sons named  as  parties  thereto,  refused. 
Mclntire  v.  Bowden,  61  Me.  153. 

A  vendee  taking  possession  of  land 
under  the  vendor's  written  proposition, 
who  changes  it  so  that  it  cannot  be  re- 
stored to  its  orignal  condition,  cannot 
contend  that  he  did  not  sign  an  agree- 
ment to  purchase  it.  Lawrence  r. 
Saratoga  Lake  R.  Co.,  36  Hun  (N.  Y.) 
467. 

A  contract  for  the  sale  of  land  was 
signed  by  the  vendor  alone.  The  ven- 
dee corporation  took  possession,  and, 
on  its  insolvency,  its  successor,  occu- 
pied and  used  the  land.  Held^  that 
the  vendor's  administrator  could  main- 
tain a  suit  for  specific  performance 
against  the  latfer  company,  although 
the  West  Virginia  statute  requires 
contracts  for  the  sale  of  land  to  be  signed 
hy  the  party  to  be  charged.  Steenrod 
V.  Wheeling,  etc.,  R.  Co.,  27  W.  Va.  i. 

The  fact  that  a  contract  for  the  sale  of 
land  was  signed  hy  the  vendor  only,  is 
no  defense  to  a  suit  for  specific  perform- 
ance, as  the  filing  of  the  complaint 
by  the  vendee  binds  him  to  the  execu- 
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or  deemed  waived.^  So  the  defendant  may  waive  the  benefit  of 
the  statute  by  his  failure  to  object  to  the  introduction  of  parol 
evidence  establishing  the  contract  sought  to  be  enforced.*  And 
it  has  been  held  that  where  the  answer  admits  the  agreement 
and  that  it  was  partially  executed,  the  Statute  of  Frauds  cannot 
be  invoked,*  although  the  preponderance  of  authority  seems  to 
indicate  that  the  defendant's  admission  of  the  contract  will  not 
estop  him  from  pleading  the  statute.* 

It  has  bee;i  held,  however,  in  New  York,  that  the  denial  in  the 
answer  of  any  essential  particular  of  a  parol  contract  concerning 
an  interest  in  lands  will  defeat  a  specific  enforcement  ;^  but  the 
contrary  doctrine  is  announced  in  Delaware.^  The  defendant 
need   not  plead   the   statute  if  he   denies  the  contract.''     The 


tion  of  the  contract.  Dynan  v,  Mc- 
Culloch,  46N.J.  Eq.  II. 

Option. — An  option  on  land  signed 
l)j  the  vendor  may  be  accepted  verbal- 
ly. Smith's  Appeal,  69  Pa.  St.  474; 
Corson  v.  Mulvany,  49  Pa.  St.  88 ;  88 
Am.  Dec.  485. 

1.  Cooth  V,  Jackson,  6  Yes.  39; 
Shakespeare  v.  Alba,  76  Ala.  351 ; 
Osborne  v,  Endicott,6  Cal.  149 ;  65  Am. 
Dec.  498;  HoUingshead  v,  McKenize,8 
Ga.  457;  Dyer  r.  Martin,  5  111.  146; 
Hull  V,  .Peer,  27  111.  312;  Cloud  v. 
Greasley,  125  III.  313;  Esmay  v.  Gor- 
ton, 18  III.  483;  Fall  V,  Hazelrigg,  45 
Ind.  581;  15  Am.  Rep.  278;  Talbot  v. 
Bowen,  i  A.  K.  Marsh.  (Ky.)  436;  10 
Am.  Dec.  747;  Douglass  v.  Snow,  77 
Me.  91;  Albert  v,  Winn,  5  Md.  66; 
Small  V,  O wings,  i  Md.  Ch.  363;  Winn 
T.  Albert,  2  Md.  Ch.  169;  Artz  v. 
Grove,  21  Md.  456;  Newton  r.  Swazey, 
3  N.  H.  9;  Tilton  v,  Tilton,  9  N.  H. 
385 ;  Dean  v.  Dean,  9  N.  J.   Eq.  425 ; 

Walker  V.  Hill,  21  N.J.  Eq.  191;  Dodd 
t;.  Wakeman,  26  N.  J.  feq.  484;  Harris 
-u.  Knickerbacker,  5  Wend.  (N.  Y.)  638; 
Cozine  v,  Graham,  2  Paige  Ch.  (N.  Y.) 
177;  Woods  V,  Dille,  11  Ohio  455; 
Mtach  V,  Stone,  i  D.  Chip.  (Vt.)  182; 
Adams  v.  Patrick,  30  Vt.  516.  Corn- 
fare  Manly  v,  Howlett,  55  Cal.  94. 

2.  Nunez  v,  Morgan,  77  Cal.  427. 

8.  See  2  Story's  Eq.Jur.,  §759;  Smith 
v.  Brailsford,  i  Desaus.  Eq.  (S.  Car.) 
350;  Hutchinson  v,  Hutchinson,  4  De- 
saus. (S.  Car.)  77;  Bennett  v,  Tiernay, 
78  Ky.  580. 

4.  But  it  has  been  more  generally 
held  that  he  may  admit  the  contract 
and  yet  plead  the  statute.  Barnes  v. 
Teague,  i  Jones  Eq.  (N.  Car.)  277;  62 
Am.  Dec.  200;  Thompson  v.  Tod,  i 
Pet.  (C.  C.)  388;  Stearns  v.  Hubbard,  8 
Me.   320;    Luckett  v.   Williamson,  37 


Mo.  388;  Winn  v.  Garland,  19  Ark.  23 ; 
68  Am.  Dec.  190;  Moore  v.  Edwards,  4 
Yes.  32;  Blagden  v,  Bradbear,  12  Yes. 
468. 

Where  the  contract  is  admitted  and 
the  Statute  of  Frauds  is  not  pleaded  in 
bar,  a  decree  may  be  granted  compelling 
specific  performance.  Baker  v,  Hollo- 
baugh,  15  Ark.  322;  Kirksey  v,  Kirk- 
sey,  30  Ga.  156;  Winn  v.  Albert,  2  Md. 
Ch.  169;  Artz  V,  Grove,  21  Md.  456; 
Worleyt;.  Walling,  i  Har.  &J.  (Md.) 
209;  Woods  V.  Dille,  11  Ohio  455;  Hou- 
ser  V.  Lamont,  55  Pa.  St.  311;  93  Am. 
Dec.  755. 

In  Child  V.  Godolphin,  i  Dick.  39, 
Lord  Macclesfield  said :  **  If  the  de- 
fendant confessed  the  agreement  the 
court  would  decree  specific  performance 
notwithstanding  the  statute,  for  such 
confession  would  not  be  looked  upon  as 
perjury  or  intended  to  be  prevented  by 
the  statute."  See  Wan  ley  v,  Saw- 
bridge,  i  Bro.  C.  C.  414;  Whitchurch  v. 
Bcvis,  2  Bro.  C.  C.  559;  Dick.  664; 
Walters  v,  Morgan,  2  Cox  369;  Auter 
V.  Miller,  18  Iowa  405. 

B.  Haight  v.  Child,  34  Barb.  (N.  Y.) 
186. 

Specific  performance  of  a  verbal 
promise  to  convey  land  was  refused 
where  but  one  witness  testified  to  part 
performance,  and  his  testimony  on  this 
P9int  was  in  direct  conflict  with  the 
answer.  Broughton  v.  Coffer,  18  Gratt. 
(Va.)  184. 

6.  Cannon  v,  Collins,  3  Del.  Ch.  132. 

7.  Wynn  v.  Garland,  19  Ark.  23;  68 
Am.  Dec.  190;  Allen  v.  Chambers,  4 
Ired.  Eq.  (N.  Car.)  125;  Small  v. 
Owing^,  I  Md,  Ch.  363;  Billingslea  v. 
Ward,  33  Md,  48;  Semmes  v.  Worth- 
ington,  38  Md.  298;  Morrill  v.  Cooper, 
65  Barb.  (N.  Y.)  512. 

But  it  has  been  decided  in  Indiana 
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Iowa  202; 
32;  Howell 
Hodges  V, 


courts   will   not  permit  the  statute  to  be  invoked  to  shield  a 
fraud.* 

In  the  absence  of  an  averment  in  the  pleadings  as  to  the  char- 
acter of  the  contract,  it  will  be  presumed  to  be  in  writing  and 
valid.* 

(3)  Part  Performance,— S^^  FRAUDS,  STATUTE  OF.^ 

(4)  Parol  Testamentary  Agreements. — Parol  agreements  to  make 
specific  testamentary  provision  have  been  a  source  of  difficulty 
to  the  courts.  Such  agreements  are  .difficult  to  prove,  and  the 
courts,  in  order  to  prevent  frauds,  require  strict  proof.  But 
where  the  evidence  establishes  a  plain  contract  and  a  subsjtantial 
performance  on  the  promisee's  part,  a  decree  will  be  granted.* 

And  see,  generallv,  Fracos,  Stat- 
ute OF,  vol.  8,  p.  745,  et  seq. 

8.  Vol.  8,  pp.  738-V45- 

Moulton  V.  Harris  (Cal.),  29  Pac. 
Rep.  706. 

4.  See  also  supra^  this  title.  Con- 
tracts Relating  to  Land^  Agreements 
to  Devise.  Brown  v,  Sutton,  129  U.  S. 
238;  Graham  v,  Graham,  34  Pa.  St. 
475;  McDowell  V.  Lucas,  97  111.  4S9: 
Smith  T'.  Yocum,  no  111.  145;  Walters 
V.  Walters,  132  III.  467;  Franklin  r. 
Tuckerman,  68  Iowa  572;  Johnson  r. 
Hubbell,  10  N.  J.  Eq.  3*32;  66  Am.  Dec. 

773. 

A  man  and  his  wife  promised  to 
adopt  plaintiff,  and  to  leave  her  their 
estate.  The  adoption  was  never  ef- 
fected. Plaintiff  lived  with  them, 
worked  for  them,  and  obeyed  them 
until  the  man's  death,  and  then  contin- 
ued to  live  with  his  wife  and  to  ober 
and  work  for  her.  Held^  that  plaintiff 
could  enforce  her  rights  to  the  prop- 
erty, and  that  these  acts  of  perform- 
ance took  the  promise  out  of  the  Stat- 
ute of  Frauds.  Sharkey  r.  McDer- 
mott,  91  Mo.  647 ;  60  Am.  Rep.  27a 

See  VanDvne  v.  Vreeland,  11  N.  J. 
^q- 37o*»  li^'-J.  Eq.  143;  Davison  f. 
Davison,  13  N.  J.  Eq,  246;  Maddox  r. 
Rowe,  23  Ga.  431;  6^8  Am.  Dec.  535; 
Benge  v,  Hiatt,  82  Ky.  666;  56  Am. 
Rep.  912;  Wright  v,  i'insley,  30  Mo. 
389;  Gupton  T'.  Gupton,  47  Mo.  37; 
Sutton  V.  Haydcn,  62  Mo.  loi;  West  rv 
Bundy,  78  Mo.  407;  Anderson  v. 
Shocklev,  82  Mo.  250;  Rhodes  r. 
Rhodes,' 3  Sandf.  Ch.  (N.  Y.)  279. 

Equity  will  enforce  a  parol  promise, 
made  to*  a  testator,  by  a  legatee,  that  he 
would  hold  the  legacy  for  the  benefit  of 
a  third  person.  Williams  r.  VrceUnd, 
32  N.  J.  Eq.  734. 

Where,  in  consideration  of  the  exe- 
cution of  a  deed  to  certain  land  by  the 
husband,  the  wife  orally  agreed  to  make 


that  the  general  denial  does  ffot  put  the 
Statute  of  Frauds  in  issue.  Livesey  v, 
Livesey,  30  Ind.  398. 

1.  Rook  V.  Jimeson,  67 
Potter  V.  Jacobs,  1 1 1  Mass. 
V.  Gibson,  30  Miss.  464; 
Howard,  5  R.  I.  149. 

Thus,  in  Adkinson  v.  Tanner,  68  111. 
247,  G  contracted  with  T  to  sell  and  set 
up  for  T  certain  machinery  and  fixtures, 
to  be  paid  for  in  installments,  the  last 
of  which  was  to  fall  due  in  fourteen 
months,  the  payments  to  be  secured  by 
chattel  mortgage  on  the  machinery 
when  set  up.  T  while  insolvent  ob- 
tained the  machinery  and  fixtures,  and 
then  refused  to  give  the  mortgage. 
Held^  that  equity  would  enforce  the 
contract  and  not'let  T  avail  himself  of 
the  Statute  of  Frauds. 

Defendant's  husband  made  an  oral 
agreement  to  execute  a  mortgage  upon 
land  which  he  intends  buying,  to  secure 
a  loan  made  to  him  upon  the  faith  of 
that  promise,  and  then  took  title  to  the 
land  in  himself  and  wife.  Held^  that 
the  wife  having  refused  to  execute  the 
mortgage,  could  not  plead  the  Statute 
of  Frauds  as  a  defense  to  an  action  to 
enforce  the  oral  promise  against  the 
land.     Leahey  f .  Leahey,  1 1  Mo.  App. 

413- 

2.  Slingerland  v,  Slingerland,  46 
Minn,  100. 

While  ordinarily,  when  the  com- 
plainant avers  that  two  parties  entered 
into  an  agreement  for  the  sale  of  land, 
it  will  be  presumed,  nothing  else  ap- 
pearing, that  the  agreement  is  in  writ- 
ing, yet  that  assumption  will  not  be 
made  in  favor  of  a  cross-complaint  for 
specific  performance  of  a  land  contract 
containing  stipulations  that  by  his 
answer  in  the  same  cause,  defendant 
declares  to  have  rested  in  parol.  Smith 
V.  Taylor,  S2  Cal.  53?;  Good  v.  Taylor 
(Cal.  1890),  33  Pac.  Rep.  220. 
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The  chief  difficulty  in  these  cases  lies  in  the  nature  of  the 
evidence  required  to  prove  the  contract.^ 

The  courts  require  that  the  terms  and  limitations  of  the  alleged 
agreement  be  established  and  proven  with  certainty,  and  listen 
reluctantly  to  verbal  statements  of  what  dead  men  have  said.* 


a  will  in  his  favor,  specific  perFormance 
was  refused  on  the  ground  that  the 
Statute  of  Frauds  controlled.  Man- 
ning ZK  Pippen,86  Ala.  357;  ii  Am.  St. 
Rep.  46. 

Specific  performance  of  a  promise  to 
make  a  will  in  favor  of  plaintiff  denied 
under  peculiar  facts.  Cox  f.  Cox,  26 
Gratt.  (Va.)  305. 

In  Hudson  v.  Hudson,  87  Ga.  678,  a 
son  who  had  fulfilled  his  obligations  to 
reside  on  the  "  home-place  "  and  care 
for  his  father  under  a  promise  by  the 
father  to  devise  the  place  to  him,  was 
allowed  a  sum  of  money  against  the 
father's  estate  equivalent  to  the  value 
of  such  *' home-place"  upon  a  quantum 
meruit. 

A  father  made  a  verbal  arrangement 
with  his  son,  that  if  the  son  would  live 
upon  a  designated  iarm  belonging  to 
the  father,  and  cultivate  and  improve  it 
at  his  own  expense,  that  he  would  give 
the  farm  to  his  son  when  he  (the 
father)  should  have  done  with  it.  In 
reliance  upon  this  agreement,  the  son 
entered  into  possession  of  the  farm,  and 
repaired,  cultivated  and  improved  it  for 
twenty  years,  till  he  died,  and  thereaf- 
ter his  wife  and  his  heir  at  law  continued 
the  performance  of  the  contract  till  the 
father  died.  The  contract  was  held  to 
be  a  valid  one  and  enforceable  in  equity 
by  reason  of  the  performance  of  it  by 
and  in  behalf  of  the  son,  although  not 
in  writing.  Young  v.  Young,  45  N.  J. 
Eq.  27. 

Where  the  contract  was  that  if  the 
daughter  and  her  husband  would  live 
with  the  promisor,  cultivate  his  farm, 
and  care  for  and  support  himself  and 
wife  during  their  lifetime,  such  daugh- 
ter should  have  a  half  interest  in  the 
farm,  it  was  held,  that  the  daughter 
possessed  no  interest,  legal  or  equi- 
table, until  complete  fulfillment  on  her 
part  and  the  death  of  both  parents. 
Flower  v,  Cruikshank,  77  Iowa  no. 

1.  The  contract  must  be  pleaded 
with  the  utmost  accuracy  and  certainty 
and  the  proof  must  not  only'  corre- 
spond in  all  essential  particulars  with 
the  terms  of  the  contract  as  pleaded, 
but  be  so  explicit  as  to  leave  no  room 
for     reasonable    doubt.      Semmes    r. 


Worthington,   38   Md.   298;    Fardy   v, 
Williams,  38  Md.  298. 

8.  A  parol  contract  between  father 
and  son  that  in  consideration  that  the 
son  would  cultivate  the  farm  on  which 
they  lived,  pay  taxes,  etc.,  and  pay  the 
father  annually  $100  as  long  as  he 
lived,  the  farm,  upon  the  father's  death, 
should  belong  to  the  son,  even  if  fully 
performed  by  the  son,  must  be  clearly 
and  satisfactorily  proven  to  entitle  him 
to  a  decree  for  specific  performance. 
Ackerman  v.  Ackerman,  24  N.  j;  Eq. 

315- 

A  verbal  promise  by  a  father  to  con- 
vey land  to  his  daughter^  upon  consid- 
eration of  her  residing  upon  the  land 
and  improving  it,  will  not  be  specifi- 
cally enforced  after  the  father's  death, 
where  the  evidence  as  to  the  making  of 
the  contract  is  conflicting,  and  it  ap- 
pears that  the  daughter,  after  her 
father's  death,  offered  to  buy  the  land 
from  the  other  heirs.  Shawt;.  Schoon- 
over,  130.  III.  448. 

Shahan  v.  Swan  (Ohio,  1891),  26  N. 
E.  Rep.  222,  was  a  suit  brought  by 
Mary  J.  Swan,  to  enforce  specific  per- 
formance of  a  parol  contract,  made 
forty -six  years  before.  The  plaintiff, 
when  a  child  about  two  years  old,  at- 
tracted the  attention  of  the  defendant's 
decedent,  James  E.  Woodbridge  and 
his  wife,  who  were  wealthy  "and  without 
children,  and  who  entered  into  nego- 
tiations with  the  child's  mother, 
whereby  the  child  was  delivered  to 
them  and  became  a  member  of  their 
household,  taking  their  name  and  being 
entered  in  the  family  bible  as  their 
child,  and  educated  by  them,  and  sub- 
sequently introduced  into  society  as 
their  daughter. 

Years  afterwards,  Woodbridge  and 
wife  died,  making  no  substantial  pro- 
vision for  the  child,  and  suit  was 
brought  to  compel  a  performance  of 
the  implied  contract  to  devise  the  en- 
tire estate  of  the  adoptive  parents. 
Plaintiffs  application  was  denied  on 
the  ground  that  the  evidence  did  not 
establish  the  fact  that  the  acts  upon 
which  plaintiff  based  her  claim  were 
done  pursuant  to  any  clearly  defined 
contract,  and   that  such   acts  did  not 
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(5)  Other  Parol  ^Contracts, — Other  parol  contracts  relating  to  or 
creating  an  interest  in  lands  are  subject  to  the  principles  that 
govern  contracts  for  the  sale  of  land.* 


satisfy  the  court's  requirements  as  to 
part  performance  sufficient  to  take  the 
case  o^t  of  the  Statute  of  Frauds.  The 
opinion  reviews  a  large  number  of  like 
cases,  both  English  and  American,  and 
is  reported  with  a  copious  note  bj  Ed- 
gar B.  Kinkead  in  32  Cent.  L.  J.  205. 

In  Wairs  Appeal,  11 1  Pa.  St.  460;  56 
Am.  Rep.  288,  the  court,  by  Green,  J., 
said :  **Claims  of  this  nature  against 
dead  men's  estates,  resting  entirely  in 
parol,  based  largely  upon  loosis  decla- 
rations, presented  generally  years  after 
the  services  in  question  were  rendered, 
lind  when  the  lips  of  the  party  princi- 
pally interested  are  closed  in  death,  re- 
quire the  closest  and  most  careful 
scrutiny  to  prevent  injustice  being 
done.  We  cannot  too  ofien  repeat  the 
cautions  we  have  so  frequently  uttered 
upon  this  subject,  and  we  feel  that  the 
present  occasion  is  one  which  demands 
both  their  repetition  and  their  applica- 
tion." See  Pollock  v,  Ray,  85  Pa.  St. 
428.  Compare  Thompson  v.  Stevens, 
71  Pa.  St.  161 ;  Graham  v,  Graham,  34 
Pa.  St.  475;  Hudson  v,  Hudson,  87  Ga. 
678. 

In  Wallace  v.  Long,  X05  Ind.  522:  55 
Am.  Rep.  222,  an  agreement  upon 
'  which  the  suit  was  based  had  b«en 
made  between  a  husband  and  wife,  who 
were  without  children,  and  the  guardian 
of  the  husband's  niece,  a  child  seven 
years  old;  that  if  the  child  wouJd  live 
with  them  during  their  lifetime  and 
until  the  death  of  both,  and  become 
and  act  toward  them  as  their  child  and 
permit  herself  to  be  known  as  their 
child,  and  do  such  work  in  "the  way  of 
housekeeping  as  she  was  capable  of  do- 
ing, and  care  for  them  in  sickness,  they 
would  treat  her  as  their  child  and  make 
her  their  heir,  and  at  their  death  would 
give  their  entire  estate  to  her.  It  was 
held  that  this  contract  being  in  parol 
was  governed  by  the  Statute  of  Frauds 
and  that  part  performance  did  not  save 
the  case. 

This,  however,  was  not  an  equity 
case. 

In  Woods  V,  Evans,  113  III.  186;  55 
Am.  Rep.  409,  an  agreement  by  the 
promisor  to  take,  maintain  and  educate 
an  orphan  girl  eleven  years  old  and, 
for  her  services  until  she  becomes 
eighteen,  to  leave  her  at  his  death  '*a 
child's  part  of  his  estate,"  was  held  to 


be  founded  on  too  slight  a  considera- 
tion and  to  be  too  uncertain  to  warrant 
a  decree. 

And  in  Wallace  v.  Reppleye,  103  III. 
249,  an  agreement  to  make  the  child  an 
heir  was  held  incapable  of  enforcement 
by  reason  of  uncertainty  as  to  the 
amount  comprised  in  an  heir*s  share. 

A  parol  promise  to  devise  all  one's 
property  to  a  child  made  to  the  child's 
father  in  consideration  of  his  allowing 
the  promisor  to  adopt  the  child,  being 
void  under  the  Statute  of  Frauds,  ts 
not  enforceable  in  eq\iity,  though  the 
child  lived  with  the  promisor  as  his 
daughter  till  her  marriage,  but  never 
had  possession  of  the  property.  Pond 
V.  Sheean,  132  111.  312. 

On  a  suit  to  compel  the  specific  per- 
formance of  a  verbal  contract  to  devise 
certain  land  to  complainant,  the  evi- 
dence showed  that  complainant  had 
beeti  in  the  employ  of  the  deceased  from 
her  childhood  until  she  became  twenty- 
one  years  of  age.  Complainant  tiien 
married,  and  deceased  promised  that,  if 
she  would  continue  to  live  with  and 
serve  her,  she,  decedent,  then  eighty- 
three  years  old,  would  leave  com- 
plainant the  land  in  question.  Com- 
plainant thereupon  continued  to  serve 
deceased  for  twelve  years  longer.  The 
only  witness  to  this  contract  was  com- 
plainant's husband.  Defendant,  the 
son  of  the  deceased,  introduced  evi- 
dence of  declarations  by  deceased  in- 
consistent with  any  such  agreement  as 
alleged  by  complainant.  He  also 
showed  that  with  his  mother's  consent 
he  had  made  extensive  improvements 
on  the  property  in  controversy  after 
the  date  of  the  alleged  contract'.  Just 
before  her  death  deceased  gave  com- 
plainant $3,000  in  money.  The  evi- 
dence was  conflicting  whether  this  was 
a  gratuity  or  in  payment  of  the  serv- 
ices rendered.  Held^  that  complain- 
ant had  not  clearly  established  the  con- 
tract, nor  shown  such  part  performance 
of  it  as  to  entitle  her  to  a  decree  of  spe- 
cific performance.  Sturges  r.  Tavkw 
(N.  J.  1890),  20  Atl.  Rep.  369. 

1.  Mortga^M.  —  Any  agreement  in 
parol  irt  reference  to  the  execution  or 
satisfaction  of  a  mortgage  will  be  en- 
forced in  favor  of  a  complainant  who 
has  performed  his  part,  but  not  other- 
wise.     Magee  v,  McManus,  70  CaL 
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553 ;  Cole  v.  Cole,  41  Md.  301 ;  Leahey 
r.  Leahey,  11  Mo.  App.  413:  Dean  v. 
Anderson,  34.  N.  J.  Eq.  496;  Stoddard 
V,  Hart,  23  N.  Y.  ^56;  Baker  v.  Baker 
(S.  Dak.  1891),  49  N.  W.  Rep.  1064. 

As  where  a  mortgagee  orally  agrees 
to  re- convey  land,  which  he  has  pur- 
chased at  a  foreclosure  sale,  upon  a  re- 
payment of  the  debt  by  the  mortgagor. 
Combs  v.  Little,  4  N.  J.  Eq.  310;  40 
Am.  Dec.  207;  Coble  v.  Branson,  98  N. 
Car.  160;  Rose  v.  Bates,  12  Mo.  30. 
Compare  Corliss  v.  Conable,  74  Iowa 

58. 

B  sold  to  A,  giving  a  bond  for  a 
deed,  a  tract  of  land  that  had  been  sold 
on  a  mortgage  foreclosure,  and,  to  cut 
off  a  dower  right  of  the  mortgagor's 
wife,  procured  an  assignment  of  the 
certificate  of  purchase  to  C,  B's  son, 
who  received  a  master's  deed,  investing 
him  with  a  clear  legal  title.  A,  after 
paying  the  purchase  money,  procured 
B  to  become  his  surety  on  a  note  for 
$1,000,  orally  agreeing  that  the  title 
might  remain  in  C  as  an  indemnity  to 
B  until  the  nqte  be  paid.  On  a  suit  by 
A's  assignee  for  specific  performance, 
the  agreement  was  held  to  be  not  with- 
in the  Statute  of  Frauds,  and  specific 
performance  was  ordered.  Worden  v. 
Crist,  106  111.  326. 

A  parol  agreement  by  the  mortgagee 
to  release  the  mortgagor  from  his  per- 
sonal liability  if  he  will  convey  the 
lands  to  a  third  person  may  be  en- 
forced by  the  mortgagor  after  perform- 
ance on  his  part.  Coyle  v,  Davis,  20 
Wis.  564. 

H  contracted  with  D  for  the  pur- 
chase of  land,  and  B  furnished  or 
loaned  the  money  to  H  to  pay  for  the 
land,  and  took  a  deed  for  the  same  in 
his  own  name,  with  the  consent  of  H, 
agreeing  with  him  verbally  at  the  same 
time,  that  he,  H,  should  have  five  years 
in  which  to  repay  the  money,  and  that 
he  might  have  the  land  at  any  time 
within  that  period  on  paying  the  sum 
loaned  and  10  percent,  interest.  Held^ 
that  this  was  not  a  contract  prohibited 
by  the  Statute  of  Frauds,  but  that  the 
parol  agreement  created  a  valid  and 
legal  trust  in  favor  of  H,  and  that  the  lat- 
ter having  tendered  performance  with- 
in the  time,  and  brought  suit  to  enforce 
the  trust  was  entitled  to  a  judgment  de- 
creeing its  execution.  Bailey  v.  Harris, 
19  Tex.  108. 

Where  A  obtained  the  legal  title  to 
land  as  security  for  the  money  ad- 
vanced by  him  to  B,  the  vendor,  for  C, 
the  vendee,  promising  to  reconvey  the 


same  to  C,  on  the  repayment  of  the  sum 
advanced,  with  20  per  cent,  interest,  but 
fraudulently  sold  the  land  to  another^ 
who  bought  with  notice,  held,  that  the 
contract  was  not  void  under  the  Statute 
of  Frauds,  and  that  under  such  circum- 
stances a  court  of  equity  would  adjudge 
the  defendant's  trustees  for  the  party 
defrauded,  and  decree  a  specific  per- 
formance of  the  contract,  or  pecuniary 
compensation  for  the  property.  Jack- 
son V.  Gray,  9  Ga.  77. 

Contracts  to  Exchange  Lands. — ^These 
may  be  enforced  by  either  party.  But 
great  care  should  be  exercised  in  de- 
termining what  is  part  performance. 
Overstreet  v.  Rice,  4  Bush  (Ky.)  i;  96 
Am.  Dec.  279. 

Exchange  of  possession  will  take  the 
case  out  of  the  statute.  Parrill  v.  Mc- 
Kinley,  9  Gratt.  (Va.)  1;  58  Am.  Dec, 
212;  Bennett  x/.  Abrams,  41  Barb.  (N. 
Y.)  619. 

Compare  Swain  v.  Burnette,  89  Cal. 
564.  Contra^  Barnes  v.  Teague,  i 
Jones  Eq.  (N.  Car.)  277;  62  Am.  Dec. 
200. 

A  debtor  who  conveys  under  an  oral 
agreement  that  the  land  conveyed  shall 
be  held  for,  and  applied  to  the  payment 
of  certain  debts  due  the  grantee  and 
others,  may  enforce  his  oral  contract. 
Shields  V.  Whitaker,  82  N.  Car.  516. 

Easements. — A  verbal  contract  for  a 
conveyance  of  a  right  of  way  over  cer- 
tain real  estate  will  be  enforced  spe- 
cifically.   Puttman  v.  Haltey,  24  Iowa 

Parol  Agreements  of  Partition. — Pet- 
ray  v.  Howell,  20  Ark.  615;  Weed  v. 
Terry,  2  Dougl.  (Mich.)  344;  45  Am. 
Dec.  257. 

Contracts  In  Comiiromise  of  Contro'* 
▼ersles. — Watkins  v.  Watkins,  24  Ga. 
402. 

E,  who  by  his  father's  will  was  to  re- 
ceive the  bulk  of  the  estate  and  was 
threatened  with  a  contest,  made  an 
agreement  with  the  other  heirs  by 
which  each  undertook  to  bear  his  pro- 
portional part  of  an  indebtedness  owing 
by  one  of  them  to  E,  and  agreed  to  set 
aside  the  will,  and  to  insist  upon  the 
settlement  of  the  estate  as  intestate. 
Held,  that,  although  it  was  understood 
that  a  more  formal  agreement  was 
afterwards  to  be  drawn  up,  and  a  pro- 
vision inuring  to  the  benefit  of  E  waa 
omitted  from  the  contract,  specific  per- 
formance could  not  be  resisted  by  hia 
heirs  while  the  complainants  offered  ta 
carry  out  the  parol  part  of  the  con- 
tract.    Hall  V,  Hall,  125  111.  95. 
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Rights  that  the  purchaser  has  established  by  part  performance 
he  will  not  be  permitted  to  lose  altogether,  where  the  vendor  has 
put  it  out  of  his  power  to  fulfill  the  contract  specifically,  by  put- 
ting the  title  to  the  land  into  the  hands  of  an  innocent  purchaser. 
Compensation  will  be  awarded  him  in  equity  in  the  same  manner 
that  it  would  be  awarded  upon  the  breach  of  a  written  contract.* 

(6)  Evidence, — From  the  nature  of  the  contract  it  follows  tliat  in 
equity  its  terms  and  provisions  must  be  established  with  certainty, 
and  that  the  same  certainty  must  be  maintained  as  to  the  facts 
constituting  part  performance,  where  that  is  depended  upon  to 
take  the  contract  out  of  the  Statute  of  Frauds.  And  so  of  the 
consideration,  the  description  of  the  land,  and  all  other  incidents  to 
the  contract,  unless  its  essential  features  have  been  admitted  by 
the  defendant.*     Sometimes,  however,  courts,  in  their  discretion, 


Plaintiff  and  defendant  were  in  effect 
opposing  parties  in  five  actions.  On  the 
day  of  the  trial  of  the  most  important, 
defendant  promised  orally,  in  consider- 
ation of  a  compromise  and  dismissal  of 
the  actions,  to  convey  real  estate  to 
plaintiff  on  the  day  plaintiff  married  a 
certain  lady.  Plaintiff  dismissed  his 
actions,  paid  the  agreed  amounts  in  the 
others  and  married  the  lady.  Held^ 
suflficient  part  performance.  Slfnger- 
land  V.  Slingerland,  39  Minn.  197. 

1.  See  Goodwin  v,  Lyon,  4  Port. 
(Ala.)  314;  Aday  v,  Echols,  18  Ala. 
353;  52  Am.  Dec.  225;  Phillips  v. 
Thompson,  i  Johns.  Ch.  (N.  Y.)  131 ; 
Pratt  V,  Law,  gCranch  (U.  S.)  456. 

2.  Aday  f.  Echols,  18  Ala.  353;  52 
Am.  Dec.  225;  Goodwin  v,  Lyon,  4 
Port.  (Ala.)  297;  Sutton  v,  Myrick,  39 
Ark.  424;  Williams  v,  Barnes,  28  Ala. 
613;  Shelburne  r.  Letsinger,  52  Ala. 
96;  Pike  V.  Pettus,  71  Ala.  98;  Blum  v, 
Robertson,  24  Cal.  129;  Forrester  v. 
Flores,  64"  Cal.  24 ;  Foster  z\  Maginnis, 
89  Cal.  264;  Printup  v.  Mitchell,  17  Ga. 
558;  13  Am.  Dec.  258;  Shropshire  v. 
Brown,  4s  Ga.  175;  Beall  r.  Clark,  71 
Ga.  818;  Clark  r.^  Clark,  122  111.  388; 
ShawT'.  Schoonover,  130  III.  448;  Reck- 
nagle  v.  Schmaltz,  72  Iowa  63;  Tru- 
man r,  Truman,  79  Iowa  506;  Beard  v, 
Linthicum,  i  Md.  Ch.  347;  Reese  v, 
Reese,  41  Md.  554 ;  Corliss  v.  Conable, 
74  Iowa  58  ;  Gosse  v,  Jones,  73 
111.  508;  Marshall  v.  Peck,  91 
111.  187;  Phoenix  Ins.  Co.  v.  Rink,  no 
111.  «;38;  Woods  v.  Evans,  113  111.  186; 
55  Am.  Rep. '409;  Williamson  v.  Wil- 
liamson, 4  Iowa  279;  Thomas  v.  Grif- 
fith, 68  Iowa  11;  Bernhardt  X'.  Walls,  29 
Mo.  App.  206;  Berry  v.  Hartzell,  91 
Mo.  132;  Mundorff  v.  Howard,  4  Md. 
459;  Smith  V.  Crandall,  30  Md.  482; 
Hopkins  v,  Roberts,  54  Md.  312;   Wil- 


son V.  Wilson,  6  Mich.  9;  Kinyon  r. 
Young,  44  Mich.  339;  Brown  r. 
Brown,  47  Mich.  378;  Burke  r.  Ray,  40 
Minn.  34;  Smith  v.  McVeigh,  11  S.  J. 
Eq.  239:  Walker  r.  Hill,  21  N.  J.  Eq. 
191;  Wallace  T'.  Brown,  10  N.J.  Eq. 
308;  Cooper  V,  Carlisle,  17  N.  J.  Eq. 
525;  Strange  r.  Crowley,  91  Mo.  2S7; 
Biinton  v.  Smith,  40  N.  H.  352;  Char- 
piot  T'.  Sigerson,  25  Mo.  63;  Rutan  r. 
Crawford,  45  N.  J.  Eq.  99;  Wagon- 
blast  V.  Whitney,  12  Oregon  83;  Cham- 
ley  r.  Hansbury,  13  Pa.  St.  16;  McCue 
T'.'johnston,  35  Pa.  St.  306;  Woods  r. 
Farmare,  10  Watts  (Pa.)  195;  Lord's 
Appeal,  105  Pa.  St.  451;  Dclp*s  Ap- 
peal, 109  Pa.  St.  277;  Taj'lor  t».  Ashley. 
ic  Tex.  50;  Bracken  v.  Hambrick,  25 
Tex.  408;  Willis  v.  Matthews,  46  Tex. 
478;  Broughton  v.  Coffer,  iS  Gratt. 
(Va.)  184;  Campbell  v,  Fetterman,  20 
W.  Va.  398;  Mclneres  v.  Hogan.  61 
How.  Pr.  (N.  Y.)  446;  Amies  v,  Bige- 
low,  3  Mac  Arthur  (D.  C.)  442. 

Particularly  where  the  promisor  has 
died.  Berr}'  x'.  Hartzell,  91  Mo.  132; 
Griggsby  v.  Osborn,  82  Va.  371. 

ETldence  as  to  Deacxlptlon. — Equity 
will  not  enforce  a  parol  contract  on  the 
ground  oi  part  performance,  where  the 
description  is  so  indefinite  that  the  coo- 
tract  would  not  be  enforced  had  the 
memorandum  required  \yy  the  Statute 
of  Frauds  been  made.  Blankenship  r. 
Spencer,  31  W.  Va.  510. 

Where  Erldence  Is  CoiitradictoiT<— A 

f)arol  agreement  for  the  sale  or  gift  of 
ands  will  not  be  specifically  enforced, 
where  the  parol  evidence  of  it  is  con- 
tradictory. Rowton  V.  Rowton,  i  Hen. 
&  M.  ( Va.)  92  ;  Griggsby  v.  Osborn,  82 
Va.  371;  Gallagher  t'.  Gallagher,  31  W^. 
Va.  9;  Reno  v.  Moss,  120  Pa.  St.  49. 
In  a*suit  for  specific  performance  of  a 
parol  contract  to  convey  land,  brought 
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have  granted  the  relief  even  where  the  proof  might  be  said  to 
lack    definitiveness    and   conclusiveness.^     The    plaintif?    must 


bv  a  son  against  his  father,  where  the 
6on*8  evidence  that  he  had  signed  a 
deed  to  lots,  in  which  the  father  had  a 
life  estate  and  he  a  remainder,  in  per- 
formance of  his  part  of  the  contract  and 
that  it  was  understood  in  the  family 
that  he  was  to  have  the  land  in  contro- 
versy, is  met  by  evidence  of  the  father 
denying  the  agreement  altogether,  and 
that  there  ever  was  any  such  under- 
standing in  the  family,*  proof  of  the 
agreement  and  part  performance,  taken 
in  connection  with  the  fact  that  com- 
plainant had  delayed  bringing  the  action 
for  fifteen  years,  is  too  uncertain  to  au- 
thorize a  court  of  equity  to  interfere 
with  the  relief  sought.  Ridgway  v, 
Ridgway,  69  Md.  242. 

Under  lotua  Code,  ^  3667,  if  a  parol 
contract  to  convey  land  can  be  proven  by 
the  evidence  of  the  defendant,  specific 
performance  will  be  decreed  against 
him.     Dewey  v.  Life,  60  Iowa  361. 

The  vendee  under  an  oral  contract 
for  the  sale  of  land  cannot  recover  upon 
the  loose  declarations  and  admissions  of 
the  vendor  as  to  the  existence  of  the 
contract,  >  unless  corroborated  by 
evidence  which  leaves  no  room  for 
doubt.     Berry  v,  Hartzell,  91  Mo.  132. 

ETldence  as  to  Matters  Not  Pleaded. — 
In  a  bill  for  the  specific  performance  of 
a  parol  contract  for  the  conveyance  of 
land,  the  general  facts  relied  upon, 
showing  a  part  performance,  must  be 
specifically  set  forth.  And  where  evi- 
dence has  been  taken  in  the  case  show- 
ing valuable  improvements  made  by 
complainant  on  the  land  in  controversy, 
but  there  was  no  allegation  in  the  bill 
with  respect  to  such  improvements, 
held  that  such  evidence  could  not  be 
considered  in  the  decision  of  the  cause. 
Bomier  v.  Caldwell,  8  Mich.  463. 

ETldence  Competent  In  Fartlcnlar 
Cases. — Where  the  land  is  contracted 
for  at  so  much  per  acre,  the  purchase 
money  to  be  paid  in  installments,  to  be 
secured  by  bond  and  mortgage,  the 
deeds  under  which  the  defendant  held 
the  *  land  are  competent  prima  facie 
evidence  of  the  number  of  acres,  to  show 
that  the  bonds  and  mortgages,  tend- 
ered in  pursuance  of  the  contract,  were 
for  the  proper  amounts  and  evidence  to 
show  that  the  plaintiff  had  cut  timber 
on  part  of  the  tract,  under  the  contract, 
is  relevant.  Hannar.  Phillips,  i  Grant's 
Cas.  (Pa.)  253. 

Variance. — Specific  performance  of  a 


parol  contract  for  the  sale  of  lands  will 
not  be  decreed  where  the  proof  of  the 
contract  is  uncertain  and  contradictory, 
and  variant  from  the  allegations  of  the 
bill.  Goodwin  v.  Lyon,  4  Port.  (Ala.) 
297. 

On  a  bill  for  specific  performance  of 
a  verbal  contract  for  the  sale  of  land, 
where  the  Statute  of  Frauds  was  not 
pleaded,  proof  on  the  part  of  the  vendor 
that  he  had  verbally  sold  the  land  to 
the  deceased  husband  of  the  complain- 
ant in  his  lifetime --^  held  not  to  be 
material  to  the  issue,  the  question  being 
whether  he  had  sold  to  the  complainant. 
The  equities  of  the  heirs  of  the  de- 
ceased party  could  be  settled  in  another 
suit.     Adkinson  t\  Tanner,  68  111.  247. 

ETidence  Establishing  Part  Ferform- 
ance. — ^The  evidence  of  a  parol  sale 
of  lands  between  parents  and  children 
must  be  very  clear  to  avoid  the  statute; 
all  the  acts  necessary  to*  its  validity 
must  have  especial  reference  to  it,  and 
nothing  else.  Poorman  v.  Kilgore,  26 
Pa.  St.  365;  67  Ajn.  Dec.  524;  Cox  x\ 
Cox,  26  Pa.  St.  375;  67  Am.  Dec.  432. 

In  a  bill  for  specific  performance,  the 
agreement  as  alleged,  must  be  sus- 
tained by  proof,  and  sufficient  perform- 
ance be  shown  to  take  it  out  of  the 
Statute  of  Frauds  ;  and  it  must  also 
show  certainty  as  to  time  and 
price,  and  also  mutuality.  Olive  v. 
Dougherty,  3  Greene  (Iowa)  371. 

Where  the  evidence  adduced  by  the 
plaintiff  in  support  of  his  bill  for  specific 
performance,  consisted  mostly  of  facts 
tending  to  show  0  part  performance  of 
the  agreement  by  him,  such  as  money 
paid,  possession'  taken,  improvements 
made,  and  money  expended,  and  ^uch 
evidence  was  objected  to  generally  as 
inadmissible — held,  that  such  objec- 
tion was  not  sustainable.  Annan  v, 
Merritt,  13  Conn.  478. 

In  order  to  enforce  the  fulfillment  of 
a  parol  contract  for  the  sale  and  con- 
veyance of  land,  the  complainant  must 
show  the  existence  of  the  contract,  and 
also  either  that  he  paid  a  part  of  the 
purchase  money  or  that  he  took  pos- 
session under  the  contract.  Fairbrother 
V.  Shaw,  4  Iowa  570. 

As  to  evidence  sufficient  to  establish 
part  performance,  see  Townsend  v. 
Hawkins,  45  Mo.  286. 

1.  See  Switzer  v,  Gardner,  41  Mich. 
164. 

Plaintiff  and  defendant  entered  into 
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establish  the  contract  and  whatever  is  required  to  take  it  out  of 
the  statute  by  a  preponderance  of  the  evidence.* 

If  the  contract  contains  a  description  of  land  complete  and 
definite  on  its  face  a  denial  of  the  description  becomes  matter  of 
defense.*  And  if  the  defendant  show  a  discrepancy  in  the 
description  or  quantity  of  the  land  or  misrepresentation  by  the 
vendor  in  reference  thereto,  he  will  defeat  the  vendor's  suit.' 

(7)  Parol  Gifts, — A  parol  gift  of  land,  partly  executed,  may  be 
enforced  on  the  ground  that  the  change  of* the  donee's  con- 
dition, the  making  of  improvements  to  the  permanent  benefit  of 
the  land,  and  the  expense  and  loss  incident  thereto  to  the  donee, 
constitute  a  sufficient  consideration  to  relieve  the  contract  from 
the  operation  of  the  Statute  of  Frauds.* 


a  parol  contract  for  the  sale  of  land  to  be 
used  as  a  cemetery'.  In  an  action  for 
specific  performance  defendant  was 
given  judgment  on  the  ground  that  im- 
provements made  by  plaintiff  were 
made  against  the  will  of  defendant.  It 
appeared  that  the  latter  had  assisted  in 
staking  out  the  land,  and  that  the  plain- 
tiff  had  built' a  fence  with  the  knowledge 
of  defendant,  and  without  objection 
from  him.  Held^  that  a  new  trial  should 
be  granted.  Evergreen  Cemetery  Assoc. 
f .  Armstrong,  37  Minn.  259. 

Where,  at  a  first  meeting  it  was 
agreed  by  plaintiffs  and  defendant  that 
they  would  take  the  land  next  day  if 
they  liked  it,  and  defendant  should  take 
a  bond  in  part  payment,  and  both 
plaintiffs  testified  that  the  next  day  the 
bond  was  delivered  in  pursuance  of  the 
agreement,  but  defendant  claimed  that 
he  only  took  the  bond  for  examination, 
held  that  there  was  sufficient  evidence 
of  part  payment  to  support  specific  per- 
formance.'   Miller  v.  Nelson,  64  Iowa 

458. 

A  father  orally  agreed  to  give  land 
to  his  daughter  and  her  husband  if  they 
would  settle  down  near  him,  the  hus- 
band then  having  an  offer  of  work  per- 
manently in  a  distant  place.  No  defi- 
nite agreement  was  made  as  to  the  time 
during  which  they  should  live  there, 
nor  was  there  anything  definite  con- 
cerning improvements.  The  daughter 
and  her  husband  continued  to  live  on 
the  land  for  several  years  and  put  im- 
provements upon  it.  Held^  that  they 
could  compel  a  specific  performance 
of  the  parol  contract  to  convey  to 
them.    Welch  v,  Whelpley,  62  Mich.  15. 

A  court  of  equity  will  be  much  more 
liberal  in  allowing  parol  evidence  to 
contradict  or  control  a  written  instru- 
ment, in  order  to  reach  the  equities  of 


a  -case  than  courts    of  law.     Stouten- 
burgh  V.  Tompkins,  o  N.  J.  Eq.  332. 

Defendants  in  ejectment  testified 
that  the  disputed  property  had  been 
given  to  them  in  fee,  and  that  the  do- 
nor had  agreed  to  make  a  deed  to  them. 
Other  witnesses  testified  that  the  donor 
had  admitted  making  a  gift.  It  also 
appeared  that  he  was  under  obligatioDs 
to  defendants  for  support  furnished  him 
during  minority.  The  donor  alone 
testified  that  the  gift  was  conditionaL 
Held^  that  the  evidence  showed  an  in- 
tention in  the  donor  to  convey  an  abso- 
lute estate  to  defendants.  International 
Bank  v,  Fife,  95  Mo.  118. 

1.  Swales  t;.  Jackson,  126  Ind.  283; 
Wiley  V,  Colston,  86  Va.  520. 

2.  Williams  v,  Langevin,  40  Minn. 
x8o. 

A  provision  in  a  lease  promised  to 
convey  certain  premises  descnbed  as 
"our  frame  dwelling  house,  with  bam 
and  outbuildings,  and  all  land  now  be- 
ing used  in  connection  therewith,  being 
about  seven  acres,  more  or  less,  situ- 
ated on  C  street,  in  S  in  the  county 
of  E."  The  complaint  for  si>ecific  per- 
formance described  the  premises, 
•particularly  alleging  that  they  were 
the  same  set  out  in  the  agreement, 
which  was  not  denied  by  the  answer, 
and  all  the  evidence  referred  to  the 
same  property.  Held,  that  the  evidence 
was  sufficient,  as  to  description,  and  a 
decree  granted.  Sanders  v.  Bryer,  152 
Mass.  141. 

An  agreement  sought  to  be  enforced, 
though  by  parol,  and  thirty  years  old, 
must  still  be  strictly  and  clearly  proved 
as  to  its  terms.  Van  Duyne  r.  Vree- 
land,  1^2  N.  J.  Eq.  147. 

8.  Miller  v.  Chetwood,  2  N.J.  Eq. 
199. 

4.  Neale  v.  Neales,  9 Wall.  (U.S.)  i; 
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Crosbie  v,  McDoua,  13  Ves.  146;  Man- 
ley  V,  Hewlett,  55  Cal.  94. 

Thus  a  gift  from  a  parent  to  a  child, 
where  the  donee  has  gone  into  posses- 
sion and  made  substantial  betterments 
will  be  enforced.  Guynn  v,  McCauley, 
32  Ark.  97;  Manley  v.  Howlett,  55  Cal. 
97;  Burlingame  v,  Rowland,  77  Cal. 
315;  Bakersfield,  etc.,  Assoc,  v,  Ches- 
ter, 55  Cal.  102;  Anson  v.  Townsend, 
73  Cal.  415;  Langston*z;.  Bates,  84  111. 
524;  25  Am.  Rep.  466;  Wood  v.  Thorjily, 
58  111.  464;  Atkinson  7^  Jackson,  8  Inci. 
31;  Peters  v,  Jones,  315  Iowa  512; 
Kurtz  V,  Hibner,  55  111.  514;  8  Am. 
Rep.  665-  Drum  v,  Stevens,  94  Ind. 
181;  Irwm  V.  Dyke,  114  111.  302;  Gal- 
braith  v,  Galbraith,  5  Kan.  402;  Har- 
desty  v»  Richardson,  44  Md.  617;  22 
Am.  Rep.  57;  Welch  v,  Whelpley,  62 
Mich.  15;  Shepherd  v.  »Devin,  9  Gill. 
(Md.)  32;  Story  v.  Black,  5  Mont.  26; 
51  Am.  Rep.  37;  Westr.  Bundy,  78  Mo. 
407;  Dawson  v.  McFaddin,  22  Neb. 
131;  Young  V,  Young,  45  N.  J,  Eq.  27; 
Patterson  v.  Copeland,  52  How.  Pr. 
(N.  Y.)  460;  Freeman  v.  Freeman,  43 
N.  Y.  34;  3  Am.  Rep.  657;  McCray  v. 
McCray,  30  Barb.  (N.  Y.)  633;  Lobdell 
v,  Lobdell,  36  N.  Y.  327;  Thomas  v. 
Kyles,  1  Jones*  Eq.  (N.  Car.)  302;  Willis 
V.  Matthews,  46  Tex.  478;  Wells  v, 
Davis,  77  Tex.  636;  Burkholder  v. 
Ludlam,  30  Gratt.  (Va.)  255;  32  Am. 
Rep.  668;  Frame  v.  Frame,  32  'W.  Va. 
463;  Marling  r.  Marling,  9  W.  Va.  79; 
27  Am.  Rep.  535. 

In  consideration  of  A'jb  services  as 
secretary  of  a  homjestead  society,  they 
gave  him  a  lot,  which  he  inclosed  and 
retained  possession  of  till  his  death, 
when  he  devised  it  to  his  widow,  who 
conveyed  all  her  interest  therein  to  B. 
Heldy  that  B  was  entitled  to  a  deed 
from  the  trustee  of  the  society,  who 
held  the  legal  title  and  knew  of  the 
original  gift.  Hartman  v,  Streitz,  17 
Neb.  557. 

In  a  suit  by  a  son  against  his  father 
to  enforce  specific  performance  of  an 
agreement  to  convey,  the  complaint  al- 
leged that  defendant  divided  his  land 
between  his  children,  and  made  a  will 
devising  it  accordingly;  that  he  caused 
the  tract  allotted  to  complainant  to  be 
surveyed,  had  it  transferred  to  him  on 
the  assessment  books,  and  put  him  in 
possession;  that,  relying  on  defendant's 
promises  of  a  gift,  complainant  made 
valuable  improvements  on  the  land, 
rented  it  and  paid  the  taxes,  and  there- 
after the  father  served  notice  on 
the   tenant  to  quit,  and    was   seeking 


to  dispossess  complainant.  The  bill 
prayed  for  specific  performance,  in- 
junction pending  suit,  and  general  re- 
lief. Held,  that  the  bill  stated  facts  en- 
titling complainant  to  the  injunction 
asked,  and  to  compensation  for  his  im- 
provements, and  a  decree  establishing 
a  lien  on  the  land  therefor.  Duckett  v, 
Duckett,  71  Md.^357. 

Where  a  nephew,  in  pursuance  of  the 
parol  promise  of  his  uncle  that,  if  the 
nephew  will  take  certain  lands  and 
make  improvements  thereon,  he  will 
purchase  it  for  the  nephew's  benefit, 
leaves  his  own  land,  takes  possession  of 
the  purchased  land,  and  makes  the  im- 
provements, there  is  a  sufficient  part  per- 
formance to  take  the  contract  out  of 
the  statute.  Hunter  v.  Mills,  29  S. 
Car.  72. 

In  a  recent  West  Virginia  case  it  was 
held  upon  the  parol  contract  sued  on, 
between  father  and  son,  that,  if  the  son 
would  enter  upon  a  certain  parcel  of 
land  and  improve  it,  the  father  would 
convey  the  same  to  him,  where  it  ap- 
peared that  in  pursuance  of  such 
agreement,  the  son  has  entered  upon 
the  land,  and  occupied  and  improved  it, 
the  contract  should  be  specificallj'  per- 
formed. Lorentz  v,  L^rentz,  14  W. 
Va.  761. 

A  father  verbally  gave  his  son  a 
tract  of  land  and  put  him  in  possession, 
and  the  son  made  improvements  on  it 
and  grew  a  crop  of  wheat.  A  person 
seeking  to  buy  the  land  bargained  with 
the  son,  whose  rights  he  knew,  but, 
failing  to  agree  with  him,  closed  a  con< 
tract  with  the  father,  which  it  was 
agreed  should  be  kept  from  the  son's 
knowledge.  The  father  afterwards  re- 
fused to  give  a  deed  except  subject  to 
his  son's  claim  for  the  wheat  crop,  and 
the  purchaser  filed  a  bill  against  him 
for  specific  performance.  Held^  not 
maintainable.  Dowling  v.  Bergin,  47 
Mich.  188. 

Defendants'  ancestor,  a  feeble,  child- 
less widower,  66  years  old,  and  wealthy, 
on  consideration  that  complainants,  his 
niece  and  her  husband,  would  live  with 
and  care  for  him  until  his  death,  gave 
them  his  verbal  promise  to  convey 
to  them  the  premises  in  return 
for  their  care.  They  did  their  part  of 
the  contract,  making  valuable  improve- 
ments on  the  land,  but  his  deed  was 
vacated  after  his  death,  at  the  suit  of 
his  heirs,  for  mental  incapacity.  The 
property'  was  but  a  small  portion  of  his 
estate,  and  he  was  mentally  sound 
when  the  agreement  was  made.    Held^ 
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This,  however,  has  been  denied,  in  some  cases,  where  it  has 
been  held  that  the  only  remedy  of  the  donee  who  had  taken  pes- 
session  and  made  improvements  was  pecuniary  compensation  for 
the    improvements.^      But   where    courts   have    sustained    the 


that  defendants  should'  be  required  to 
execute  the  contract.  Fishburne  v,  Fur- 
guson,  85  Va.  321.         • 

Equity  will  enforce  a  parol  promise 
of  a  parent  to  a  child  to  convey  land  to 
him  on  condition  fulfilled,  that  the  lat- 
ter take  possession  and  expend  money, 
etc.,  in  improving  it,  there  being  such 
performance  as  to  take  the  case  out  of 
the  Statute,  of  Frauds.  Bright  v. 
Bright,  4K  111.  loi;  Moore  v.  Pierson, 
6  Iowa  279;  71  Am.  Dec.  409;  Bohanan 
V,  Bohanan,  96  111.  591 ;  Kurtz  t^  Hib- 
ner,  55  111.  ^14;  8  Am.  Rep.  66^;  Ford 
V.  Steele  (Neb.  1891),  48  N.  W.  Rep. 
271. 

But  not  where  the  donee  did  nothing 
beyond  entering  into  possession  under 
the  promise.  Anfderson  v.  Scott,  94 
Mo.  637, 

A  mere  expression  of  an  intention  to 
make  a  gift  of  land,  without  proof  that 
the  promisee  expended  money  or  labor 
on  the  faith,  of  it,  will  not  sustain  a  suit 
for  specific  performance,  especially 
where  the  suit  is  not  brought  until ' 
eleven  years  from  the  time  when  the 
promise  is  alleged  to  have  been  made, 
and  three  years  after  the  death  of  the 
promisor,  and  no  sufficient  reason  is 
shown  for  the  delay.  Galloway  v. 
Garland,  104  111.  275;  Clark  v,  Clark, 
122  III.  388;  Pullman  v.  Johnson,  55 
Hun  (N.  Y.)  612. 

Nor  where  the  proof  of  the  gift  was 
noj  conclusive.  Griggsby  v,  Osborn, 
82    Va.   371 ;  Jones   v.  Tyler,  6  Mich. 

364- 

A  court  of  equity  will  not  enforce 
specific  performance  of  an  alleged  parol 
gift  of  real  estate,  as  against  the  heirs 
of  the  grantor,  unless  the  evidence 
clearly  establishes  an  executed  intent 
to  make  the  gift,  or  possession  or  im- 
provements in  reliance  upon  it.  Johns- 
ton t'.  Johnston,  19  Iowa  74. 

Where  a  father  promised  his  daugh- 
ter, by  parol,  long  before  her  marriage, 
to  give  her  certain  lands  in  case  she 
married  with  his  consent,  and,  after  her 
marriage,  put  her  in  possession  thereof, 
and  she,  with  her  husband,  made  cer- 
tain improvements,  and  the  father  de- 
nied, in  answer  to  a  bill  asking  a  con- 
vej'ance,  that  he  consented  to  the  mar- 
riage, or  gave  her  possession  in  pursu- 
ance of  any  promise,  the  court  refused 


to  decree  a  conveyance.  Worlcy  r. 
Walling,  I  Har.  &  J.  (Md.)  20S. 

In  Freeman  v.  Freeman,  43  N.Y.  34; 
3  Am.  Rep.  657^the  court,  by  Grover. 
J.,  said :  "The  ground  upon  which  this 
equitable  jurisdiction  is  exercised,  al- 
though sometimes  said  to  be  part  per- 
formance, really  is  to  prevent  a  fraud 
being  practiced  upon  the  parol  pur- 
chaser oy  the  seller,  by  inducing  him  to 
expend  his  money  upon  improvements 
upon  the  faith  of  the  contract,  and  then 
deprive  him  of  the  benefit  of  the  ex- 
penditure, and  secure  it  to  the  seller  bj 
permitting  the  Utter  to  avoid  the  per- 
formance of  his  contract.  In  the  case 
supposed,  there  has  been  no  part  per- 
formance of  the  contract,  strictly  speak- 
ing, except  the  taking  possession ;  no 
part  of  the  purchase-money  having 
been  paid,  and  yet  the  cases  are  numer- 
ous where  performance  of  such  con- 
tract has  been  decreed  in  equity,  where 
possession  has  been  taken  under  the 
contract  and  large  expenditures  upon 
permanent  improvements  made.  In 
the  present  case  possession  has  been 
taken  under  the  promise  and  the  ex- 
penditures upon  improvements  made, 
yet  it  is  insisted  that  equity  w^ill  not 
enforce  the  promise  for  the  reason  that 
it  was  to  give,  instead  of  having  been 
to  sell  the  land  for  a  Valuable  consider- 
ation. Permitting  the  promisor  to 
avoid  performance  operates  as  a  fraud 
as  much  in  the  latter  as  in  the  former 
case,  so  far  as  expenditures  upon  im- 
provements are  concerned." 

Possession  of  land  worth  $400  having 
been  taken  under  a  parol  gift,  perma- 
nent improvements,  costing  $187,  will 
be  deemed  sufficient  in  value  to  justifv 
a  decree  of  specific  performance,  even 
though  the  value  of  the  use  and  occu- 
pation has  exceeded  the  cost  of  the  im- 
provements. Wells  V,  Davis,  77  Tex. 
636. 

1.  Forward  r.  Armstead,  12  Ala.  124; 
46  Am.  Dec.  346;  Evans  v.  Battle,  19 
Ala.  3^.  See  Kaufman  v.  Cook.  114 
111.  u. 

A  promise  by  a  father  to  a  son,  that, 
if  he  will  remove  from  North  Carolina 
and  settle  in  Alabama,  he  will  give 
him  a  particular  plantation  and  slaves, 
cannot  oe  enforced  in  equity  by  specific 
performance   as  a  contract,  it  iMeing  a 
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donee's  right  to  a  conveyance  they  have  required  strict  proof  of 
the  terms  of  the  gift  and  the  acts  done  in  part  performance.* 

Specific  performance  will  not  be  granted  on  the  uncorrobo- 
rated declarations  of  parties  deceased.*  Even  though  acts  of 
part  performance  be  shown,  the  decree  is  granted  in  the  discre- 
tion of  thb  court  in  view  of  the  circumstances  of  the  case.* 

2.  Contracts  Which  Concern  Personal  Property — a.  In  General. 
— Two  other  general  classes  of  contracts,  in  addition  to  those 
affecting  real  estalte,  fall  within  the  jurisdiction  of  equity  in  this 
department  of  its  powers-^namely,  those  which  concern  personal 
property  and  those  which  relate  to  personal  conduct. 

It  was  once  the  rule  in  England  to  refuse  applications  for  the 
specific  enforcement  of  contracts  relating  to  chattels.  It  was 
but  the  rare  exception  when  the  chancellor  extended  his  powers 
to  reach  such  agreements.  But  the  practice  in  the  United  States 
has  been  much  more  liberal,  especially  of  recent  years,  and  such 
is  the  tendency  in  the^  English  courts  to-day.  The  fact  remains, 
nevertheless,  that  for  the  breach  of  such  agreements,  in  most 
cases,  the  law  affords  an  adequate  remedy,  and  there  is  no  occa- 
sion for  equitable  interposition.*  ' 


mere  gratuity,  although  the  son  is  by  it 
induced  to  break  up  at  a  loss,  and'  is 
put  to  trouble  and  expense  in  the  re- 
moval; and  part  performance,  by  put- 
ting the  son  in  possession,  and  his  mak- 
ing improvements,  will  not  warrant  a 
court  of  equity  in  decreeing  a  convey- 
ance by  the  heirs  or  devisees  of  the 
father  after  his  death,  no  conveyance  or 
written  agreement,  or  promise  to  con- 
vey, being  proved.  Forward  v.  Arm- 
stead,  12  Ala.  124. 

Equity  will  not  enforce  the  specific 
execution  of  a  parol  gift  of  land  by  a 
father  to  his  son,  though  accompanied 
by  delivery  of  possession,  either  against 
the  father  himself  or  his  heirs  at  law 
and  personal  representatives  after  his 
death.  Pinckard  v,  Pinckard,33  Ala.  649. 

1.  Truman  r.  Truman,  79  Iowa  506. 
In  Pullman  r.  Johnson,  55  Hun  (N.  V.) 
612;  it  was  said  that  mere  declarations 
by  a  father  of  an  intention  to  give  his 
daughter  certain  land,  and  not  resting 
on  a  valuable  consideration,  were  in- 
sufficient, in  the  absence  of  an  actual 
conveyance  by  him  to  create  an  enforce- 
able obligation  in  her  favor. 

2.  Underwood  v.  Underwood,  48 
Mo.  527. 

8.  Curran  v,  Holyoke  Water  Power 
Co.,  116  Mass.  90;  Smith  v,  McVeigh, 
II  N.J.  Eq.  239.  See  Barnes  v,  Bos- 
ton, etc.,  R.  R.,  130  Mass.  388;  6  Am.& 
£ng.  R.  Cas.  606. 

4.  See  Detinue,  vol.  5,  p.  651.     See 


also  article  by  W.  F.  Elliot,  "Specific 
Performance  of  Contracts  for  the  Sale  of 
Goods  and  Chattels,"  2  Am.  L.  Jour. 
(Ohio)  271.  % 

As  a  general  rule  the  specific  per- 
formance of  contracts  relating  to  chat- 
tels will  be  denied;  this  on  the  ground 
that  the  law  affords  an  adequate  redress. 
Kelly  V,  Dee,  2  Thomp.  &  C.  (N.  Y.) 
286;  Dilburn  v.  Youngblood,  85  Ala. 
449;  McGarvey  v.  Hall,  23  Cal.  140; 
Cowles  V.  Whitman,  10  Conn.  121 ;  25 
Am.  Dec.  60 ;  Parker  v.  Garrison,  61 
111.  250;  Caldwell  v,  Myers,  Hard. 
(Ky.)  560;  Madison  v.  Chinn,  3  J.J. 
Marsh.  (K3'.)  230;  Jones  v,  Boston 
Mill  Corp.,  4  Pick.  (Mass.)  507;  16  Am. 
Dec,  358;  Jones  r.  Newhall,  115  Mass. 
244;  15  Am.  Rep.  97;  Kimball  v,  Mor- 
ton, 5  N.J,  Eq.  26;  43  Am.  Dec.  621; 
Pennsylvania  Coal  Co.  v.  Delaware, 
etc..  Canal  Co.,  31  N.  Y.  91;  Foil's  Ap- 
peal, 91  Pa.  St.  434;  36  Am.  Rep.  671; 
Liaing  v,  Geddes,  i  McCord  Eq.  (S. 
Car.)  304;  16  Am.  Dec.  606. 

In  Young  v.  Daniels,  2  Iowa  126;  63 
Am.  Dec.  477,  the  court  by  Wright,  C. 
J.,  said  :  "In  contracts  respecting  real 
property,  however,  courts  of  equity 
are  in '  the  habit  of  interposing  to 
grant  relief  to  a  far  greater  extent  than 
in  cases  respecting  personal  property; 
and  while  in  cases  respecting  chattels 
this  jurisdiction  is  limited  to  special 
circumstances,  in  cases  of  land  con- 
tracts it  is  universally  maintained. 
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When  the  courts  compel  the  specific  performance  of  contracts 
relating  to  chattels,  they  weigh  such  contracts  with  greater  nicety 
than  they  do  real  estate  contracts  and  never  enforce  them  as  a 
matter  of  course.* 

In  respect  to  their  subject-matter,  contracts  touching  personal 
property  cover  a  wide  range.  The  following  have  been  consid- 
ered proper  subjects  for  equitable  cognizance: 


"As  a  general  rule,  contracts  relat- 
ing to  personalty,  unless  possessing 
some  element  to  show  that  relief  at  law- 
may  not  be  adequate,  will  not  be  en- 
forced in  equity."  Cohen  v,  Mitchell, 
1x5  111.  124. 

1.  Round  tree  v.  McLain,  i  Hempst. 
(U.  S.)  245 ;  Mechanics'  Bank  v,  Seton, 
I  Pet.  (U.  S.)  299;  Savery  v,  Spence, 
13  Ala.  561 ;  Johnson  v,  Rickett,  5  Cal. 
218;  Justices  V.  Croft,  18  Ga.  473;  Sul- 
livan V,  Tuck,  I  Md.  Ch.  59;  Waters 
V.  Howard,  1  Md.  Ch.  112;  Phillips  v. 
Berger,  2  Barb.  (N.  Y.)  608;  Cushman 
V.  Thayer  Mfg.  ttfwelry  Co.,  76  N.  Y. 
365;  32  Am.  Rep.  315;  Johnson  v. 
Brooks,'  93  N.  Y.  343;  Lloyd  v.  Wheat- 
ley,  2  Jones  Eq.  (N.  Car.)  267. 

It  is  not  of  itself  a  sufficient  ground 
of  demurrer,  that  a  bill  seeks  the  per- 
formance of  a  contnact  relating  to  per- 
sonal property,  as  in  many  instances  a 
court  of  equit}'  compels  a  specific  per- 
formance of  such  contracts.  Carpenter 
V.  Mutual  Safety  Ins.  Co.,  4  Sandf.  Ch. 
(N.  Y.)  408. 

.  A  contract  should  be  enforced  in 
every  case  where  its  subject  is  some- 
thing susceptible  of  substantial  enjoy- 
ment; provided  always  that  the  cir* 
cumstances  surrounding  and  connected 
with  the  contract  bring  it  within  the 
equitable  rules  which  entitle  it  to  the 
relief  sought,  and  where  the  remedy  at 
law  is  uncertain  and  insufficient.  John- 
son V.  Rickett,  5  Cal.  218. 

It  is  not  a  fatal  obstacle  to  the  en- 
forcement of  a  contract  that  it  does  not 
relate  to  lands.  Treasurer  v.  Commer- 
cial Coal  Min.  Co.,  23  Cal.  393;  Parker 
V.  Garrison,  61  111.  253;  Clark  v.  Flint, 
22  Pick.  (Mass.)  231;  33  Am.  Dec.  733; 
Deen  r.  Milne,  112  N.  Y.  303. 

Whenever  the  loss  by  reason  of  a 
violation  of  the  contract  cannot  be  cor- 
rectly estimated  in  damages,  or  wher- 
ever, from  the  nature  of  the  contract, 
a  specific  performance  is  indispensable 
to  justice,  a  court  of  equity  will  not  be 
deterred  from  interfering  because  the 
contract  relates  to  personal  property. 
Sullivan  v.  Tuck,  i  Md.  Ch.  59;  Hoy 
V,  Hansborough,  i  Freem.  Ch.  (Miss.) 


533;  Furman   v.   Clark,  11  N.  J.  Eq. 
306. 

Where  the  relief  prayed  for  is  the  de- 
livery of  written  instruments  to  which 
plaintiff  is  entitled,  and  not  the  per- 
formance of  an  executory  contract 
except  as  to  minor  details,  equity  has 
jurisdiction.  Doleret  v.  Rothschild,  i 
S.  &  S.  590;  Clarke  v.  White,  12  Pet 
(U.  S.)  178;  Shockley  v,  Davis,  17  Ga, 
177;  63  Am.  Dec.  233;  Henderson  r. 
Johns,  13  Colo.  280;  Williams  r.  Car- 
penter, 14  Colo.  477. 

Title  Deeda. — Hill  v.  Rockingham 
Bank,  44  N.  H.  567;  Snoddy  r.  Finch,  9 
Rich.  Eq.  (S.  Car.)  355;  70  Am.  Dec.216. 

And  when  it  appears  that  for  his 
contract,  the  plaintiffs  remed}'  at  law 
is  doubtful  in  its  nature,  extent,  opera- 
tion or  adequacy,  equity  will  grant  bim  a 
decree,  even  though  the  relief  sought 
concerns  only  personalty.  Southern 
Express  Co.  v.  Western  N.  Car.  R.  Co, 
99  U.  S.  191. 

In  Clark  v.  Flint,  22  Pick.  (Mass.) 
231;  33  Am.  Dec.  733.  the  court,  br 
Wilde,  J.,  said:  **  It  is  objected  that  the 
court  ought  not  to  exercise  jurisdiction 
in  equity  for  a  specific  performance  of 
agreements  relating  to  personal  prop- 
erty'. And  generally  that  rule  has 
been  observed  in  the  English  courts, 
but  has  been  subject  to  numerous  ex- 
ceptions and  has  been  uniformly  limited 
to  cases  where  a  compensation  in  dam- 
ages furnishes  a  clear  and  adequate 
remedy.  If  the  party  complaining  has 
no  such  remedy,  it  is  quite  immaterial 
whether  the  contract  relates  to  real  or 
personal  estate." 

Trust. — Where  there  exists  a  trust  in 
relation  to  perspnal  property  equity 
will  compel  its  execution.  Cowles  r. 
Whitman,  10  Conn.  121;  25  Am.  Dec, 
60;  Peert;.  Kean,  14  Mich.  354;  Poolcy 
v.  Budd,  14  Beav,  34;  Wood  v.  Row- 
cliffe,  2  Phil.  382. 

Equity  will  enforce  the  performance 
of  a  contract  in  relation  to  personalty 
merely,  as  for  the  use  of  furniture,  not 
incident  to  a  contract  in  relation  to 
realty.  City  Council  v.  Page,  Spcan 
Eq.  (S.  CarO  159. 
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b.  Contracts  of  Sale  and  Delivery.* — The  prime  ele- 
ment in  determining  whether  the  breach  could  be  ade- 
quately compensated  in  damages  is  found  in  the  character  of 
the  propej-ty  concerned.  Where  it  is  of  peculiar  interest  or 
value,  as  where  it  possesses  a  pretium  affecttonis,  the  enforce- 
ment of  the  contract /is  decreed  with  the  same  freedom  as  though 
the  property  were  land.*     But  goods  possessing  an  easily  ascer- 


In  Bozon  v.  Farlow,  x  Meriv.  459,  the 
chancellor  refused  to  decree  specific 
performance  of  a  contract  to  assign  an 
attorney's  business  on  the  ground  that 
the  court  was  not  able  to  carry  its  de- 
cree into  execution. 

Compare  Bryson  v.  Whitehead,  i  S. 
&  S.  74. 

In  suits  to  enforce  contracts  concern- 
ing chattels,  *'  care  should  be  taken  that 
there  be  no  unnecessary  encroachment 
on  the  province  of  the  courts  of  com- 
mon law.''  Smaltz's  Appeal,  99  Pa.  St. 
3". 

1.  In  Rothholz  v.  Schwartz,  46  N. 
J.  Eq.  477;  19  Am.  St.  Rep.  409,  the 
court,  by  Pitney,  V.  C,  said  :  **The  ju- 
risdiction of  this  court  to  decree 
specific  performance  of  contracts  for 
the  sale  of  chattels  is  as  well  settled  as 
it  is  for  those  of  the  sale  of  realty  and 
is  based  upon  the  same  grounds — 
namely,  the  inability  of  the  courts  at 
law  to  give  such  remedy.  And  so  the 
question  whether  the  court  will  in  a 
particular  case  exercise  its  jurisdiction 
is  to  be  determined  upon  the  same  con- 
siderations in  both  cases,  the  most  im- 
portant being  the  question  whether 
there  is  a  full,  complete,  and  adequate 
remedy  at  law.  And  the  reason  why 
the  jurisdiction  is  seldom  exercised 
over  sales  of  chattels  is,  that  the  remedy 
at  law  in  such  cases  is  usually  adequate 
and  satisfactory."  Citing  Cutting  v, 
Dana,  25  N.  J.  Eq.  265. 

2.  Whore  the  Azticie  Has  a  Pretloiii 
AffactionlB.— Saville  r.  Tankred,  i  Ves. 
Ill;  Fells  V.  Reed,  3  Ves.  70;  Lloyd  v. 
Loaring,  6  Ves.  773 ;  Lowther  v,  Low- 
ther,  13  Ves.  95;  Williams  v.  Howard, 
3Murph.  (N.  Car.)  74. 

Examples:  An  antique  silver  altar- 
piece.  Duke  of  Somerset  v.  Cookson, 
3  P.  Wms.  389.  An  ancient  horn,  the 
sj'mbol  of  tenure  by  which  an  estate  is 
held.  Pusej'  v.  Pusey,  i  Vern.  273. 
Heirlooms.  Macclesfield  v.  Davis.  3 
Ves.  &  B.  18.  A  finely  carved  cherry 
stone.  Pearne  v.  Lisle,  Ambl.  77.  A 
silver  tobacco  box.  Fells  v.  Read,  3 
Ves.  Jr.  70.  Family  portraits.  Lady 
Arundell  f .  Phipps,  10  Ves.  148.  Slaves, 


if  of  peculiar  personal  value  to  the 
complainant.  Caldwell  v.  Myers, 
Hard.  (Ky.)  560;  Womack  v.  Smith,  11 
Humph.  (Tenn.>  478;  54  Ani.  Dec.  51. 
See  Henderson  v.  Touchstone,  32  Ga.  1 ; 
Savery  v,  Spence,  13  Ala.  561;  Dudley 
V,  Ma'llery,  4  Ga.  52;  Bryan  r.  Robert, 
I  Strobh.  Eq.  (S.  Car.)  334.  Maps, 
drawings,  and  documents  of  peculiar 
value  to  plaintiff.  McGowin  v.  Rem- 
ington, 12  Pa.  St.  56;  51  Am.  Dec.  584. 
Masonic  insignia.  Lloyd  v,  Loaring,  6 
Ves.  773. 

Contracts  for  the  Bale  and  DellTery  of 
Property  Possessing  Vnnsnal  Value  or 
Under  Circumstances  Demanding  Bpe- 
olfic  Performance. — For  example,  a  con- 
tract calling  for  ship  timber  in  large 
quantities,    Buxton    v.   Lister,  3  Atk. 

384- 

A  contract  for  the  purchase  of  coal 
tar,  which  is  obtainable  in  the  city 
solely  from  defendant,  and  absolutely 
necessary  to  plaintifTs  business,  will  be 
specifically  enforced.  Equitable  Gas 
Light  Co.  V.  Baltimore  Coal  Tar  & 
Mfg.  Co.,  63  \ld.  285. 

Two  manufacturers  of  glue  from  fish- 
skins,  under  a  supposed  valid  patent, 
made  a  contract  with  a  view  to 
avoid  competition  between  themselves, 
and  secure  a  reasonable  profit.  The 
fish- skins  of  which  the  glue  was 
made  were  of  limited  production, 
and  the  agreement  provided  for  a 
certain  division  of  the  available  product 
between  plaintiff  and  defendant.  On 
discovering  the  invaliditj'  of  the  patent, 
defendant  contracted  to  take  the  whole 
supply  of  numerous  producers  for  long 
terms,  and  then  refused  plaintiff  its 
share  of  such  supply  under  the  terms  of 
the  agreement.  Specific  performance 
decreed.  Gloucester  Isinglass,  etc., 
Co.  x;.  Russia  Cement  Co.,  154  Mass. 
92/ 

The  plaintiff  sold  his  horse  and 
wagon,  and  the  good-will  of  his  busi- 
ness, which  consisted  of  a  list  of  his  cus- 
tomers, to  whom  he  was  accustomed 
with  regularity  to  supply  an  article 
dealt  in  by  him.  The  defendant  agreed 
to  pay  in  installments',  and  if  he  billed 
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tamable  market  value,  as  cotton  or  wheat,  or  ordinary  merchan- 
dise easily  found  in  the  market,  cannot  be  made  the  basis  of 
equitable  consideration.  The  only  relief  for  the  breach  of  con- 
tracts of  which  they  are  the  subject  lies  in  damages.^  Within 
this  rule  fall  contracts  for  stocks  and  bonds,  the  value  of  which 
in  the  market  is  known,  or  easily  determined.* 

Other  elements  may  be  considered,  such  as  the  insolvency  of 
the  defendant,  the  existence  of  a  trust  which  it  would  be  the 
duty  of  the  chancellor  to  execute,  or  the  danger  of  fraud  in  case 
the  contract  is  not  specifically  performed.^ 


to  do  so  promptly  to  deliver  back  to  the 
plaintiff  the  horse  and  wagon  and  the 
list  of  customers.  He  failed  to  make 
the  payments  as  agreed,  and  returned 
the  horse  and  wagon,  but  refused  to 
furnish  a  list  of  the  customers.  Held^ 
that  a  court  of  equity  would  enforce  the 
specific  performance  of  the  contract. 
Palmer  v.  Graham,  i  Pars.  Sel.  Cas. 
(Pa.)  476. 

In  Womack  i'.  Smith,  11  Humph^ 
(Tenn.)  478;  54  Am.  Dec.  51,  the  court, 
by  Totten,  J.,  said:  *»The  remedial 
power  of  a  court  of  equity  to  decree  the 
delivery  of  a  specific  chattel  is  limited 
to  a  class  of  cases  where  the  chattel 
has  a  special  and  peculiar  value  and 
where  the  remedy  at  law  in  damages 
would  be  entirely  inadequate;  as  where 
the  chattel  is  a  family  relic,  or  orna- 
ment, or  heirloom,  or  other  thing  of 
kindred  nature.'' 

The  sale  of  a  dyer's  receipt  with  the 
good  will  of  the  business  was  enforced 
in  Bryson  v.  Whitehead,  1  S.  &  S.  74. 

1.  Scott  V.  Billgerry,  40  Miss.  119; 
Ferguson  v.  Paschall,  1 1  Mo.  267. 

Specific  performance  of  a  contract 
for. the  sale  of  a  certain  number  of 
bales  of  cotton  at  a  fixed  price,  which 
was  paid  when  the  contract  was  made, 
cannot  be  granted,  as  the  remedy  at 
law  for  the  breach  of  such  a  contract 
is  adequate.  Scott  v,  Billgerry,  40 
Miss.  1 19. 

A  decree  was  refused  in  Paddock 
r.  Davenport,  107  N.  Car.  710,  where 
plaintiff  sought  to  enforce  the  sale  of 
trees  standing  on  defendant's  land,  no 
showing  being  made  that  damages 
would  not  be  adequate  relief.  But 
compare  Buxton  v.  Lister,  3  Atk.  384. 

2.  A  court  of  equity  will  not  compel 
specific  performance  of  a  contract  to 
deliver  government  bonds,  or  market* 
able  railroad  shares.  Ross  v.  Union 
Pac.  R.  Co.,  I  Woolw.  (U.  S.)  36; 
Fallon  V.  Railroad  Co.,  i  Dill.  (U.  S.) 
121 ;   Adams  v.  Messinger,  147   Mass. 


185;  9  Am.  St.  Rep.  679;  Cuddee  v. 
R utter,  ^  Vice.  Abr  ^38;  Shaw  r. 
Fisher,  5  De  G.  M.  &  G.  596.  Xor 
shares  of  stock  in  private  corporations, 
if  damages  would  be  an  adequate 
recompense  in  the  particular  case. 
Fallow  V.  Railroad  Co.,  i  Dill.  (U.  S.) 
121 ;  Bissell  v.  Farmers*,  etc..  Bank,  5 
McLean  (U.  S.)  495;  Cowles  r.  Whit- 
man, 10  Conn.  121;  2^  Am.  Dec.  60; 
Barton  v,  DeWolf,  108  111.  195:  Fergu- 
son V.  Paschall,  11  Mo.  267;  Eastman 
v,  Plumer,  46  N.  H.  464 ;  Eckstein  v. 
Downing,  64  N.  H.  248;  10  Am.  St 
Rep.  404 ;  Strasburg  R.  Co.  t».  Echter- 
nacht,  21  Pa.  St.  220;  60  Am.  Dec.  49; 
Fall's  Appeal,  91  Pa.  St.  434;  36  Am. 
Rep.  671? 

Specific  performance  of  a  contract 
to  deliver  stock  will  be  refused  in  case 
it  appears  that  there  is  no  fiduciary 
relation  between  the  parties;  that 
the  value  of  the  stock  can  be  estimated 
in  money,  and  that  there  are  no  alle- 
gations of  defendant's  insolvency. 
Avery  ?•.  Ryan,  7^  Wis.  591. 

8.  Avery  r.  Ryan,  74  Wis.  591. 

InaolTency. — See  Clark  v.  Flint,  22 
Pick.  (Mass.)  231 ;  33  Am.  Dec.  733. 

Where  a  vendor  received  the  entire 
consideration  for  personal  properir, 
but  in  fraud  of  the  vendee's  rights 
was  about  disposing  of  the  same,  and 
was  insolvent,  and  the  vendee  would 
encounter  difficulty  in  attempting  to 
replevy  the  property,  as  it  formed  an 
undivided  portion  of  a  larger  quantity, 
and  had  not  been  delivered,  and  was 
in  the  possession  of  several  person*,  it 
was  held  that  equity  should  entertain 
jurisdiction  of  a  bill  for  injunction  in 
the  nature  of  a  specific  performance 
of  the  agreement  of  sale.  Parker  r. 
Garrisoji,  61  111.  250. 

TruBt. — One  who  buys  stock  in  be- 
half of  another  may  be  compelled  to 
fulfill  his  trust  by  transferring  it  to 
him.  Cowles  r.  Whitman,  10  Conn. 
121 ;  25  Am.  Dec.  60;  Draper  r.  Stone, 
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c.  Agreements  to  Transfer  Corporate  Stock.*— If  it 
appears  that  corporate  stock  contracted  for  is  desired  for  a 
special  and  legitimate  personal  purpose,^  or  that .  its  market 
value  cannot  be  fixed  with  certainty  because  the  stock  is 
not  upon  the  market,  it  is  manifest  that  a  judgment  in 
damages  would  be  inadequate  and  impracticable,  and  spe- 
cific   performance    may    be    granted.*      But    in    Pennsylvania^ 


71  Me.  175;  Khnball  v.  Morton,  5  N. 
J.  Eq.  26;  43  Am.  Dec.  621 ;  McGowip 
V.  Remington,  12  Pa.  St.  56;  51  Am. 
Dec.  584;  Simes  v,  Everson,  46  Pa. 
St.  309.  See  also  Forrest  v.  Elwes,  4 
Ves.  497;  Tyfe  r.  Swaby,  16  ]ur.  49; 
Stanton  v,  Fercival,  ^H.  L.  Cas.  257. 

Equity  will  decree  the  specific  per- 
formance of  a  covenant  to  convey  per- 
sona] property  contracted  to  a  trustee 
in  aid  and  enforcement  of  the  pro- 
visions of  a  trust  vnortgage.  Chaffee 
v.  Sprague  (R.  I.  i888),  13  Atl.  Rep. 
121. 

Specific  performance  will  be  granted 
to  compel  the  delivery  of  promissory 
notes  and  other  instruments  in  writing 
to  the  persons  entitled  to  the  posses- 
sion thereof,  when  an  express  trust  in 
reference  to  the  same  has  been  created 
by  the  terms  of  the  contract.  Hen- 
derson V,  Johns,  13  Colo.  280. 

It  has  even  been  held  in  New  Jev 
sey^  that  equity  will  entertain  juris- 
diction in  favor  of  the  vendor  against 
his  vendee  for  the  payment  of  the 
consideration  for  the  defivery  of  chat- 
tels sold.  See  Mc Knight  x\  Robbins, 
5  N.  J.  Eq.  229;  Rothtiolz  r.  Schwartz, 
46   N.  J.    Eq.  477;  19   Am.    St.    Rep. 

409 

1.  See  Law  Times,  vol.  73,  p.  327.  See, 
also,  article  by  Adelbert  Hamilton  in  22 
Am.  Law  Reg.  489;  Todd  r.  Taft,  7 
Allen  (Mass.)  371 ;  Cushman  v.  Thayer 
Mfg.  Jewelry  Co.,  76  N.  Y.  365;  32 
Am.  Rep.  315;  Goodwin  Gas  Stove, 
etc..  Go's  Appeal,  117  Pa.  St.  514;  2 
Am.  St.  Rep.  696. 

Compare  Sewall  v.  Eastern  R.  Co.,  9 
Gush.  (MasR.)  5;-  Moses  v.  Scott,  84 
Ala.  608;  Noyes  v.  Marsh,  123  Mass. 
2S6. 

2.  Equity  will  not  grant  a  decree  if 
the  purpose  of  the  purchase  is  to  im- 
properly control  the  management  of 
the  corporation.  Fremont  v.  Stone, 
42  Barb.  (N.  Y.)  169;  Fairs  Appeal,  91 
Pa.  St.  434;  36  Am.  Rep.  671. 

8.  Special  Value  to   Promiiee. — The 

defendant  subscribed  for  most  of  the 

stock  of  a  corporation  organized  to  buy 

and  operate  a  steamboat,  of  which  he 

22  C.  of  L.— 63  91 


was  to  be  the  master.  By  agreeing  to 
employ  her  husband  on  the  boat,  and 
that  '*'in  case  of  misunderstanding,  or 
not  being  able  to  agree,  or  in  case  of 
the  husband*s  death,'^  the  defendant 
would  take  her  stock  "  at  not  exceeding 
cost;  or,  if  boat  depreciates  in  value,  at 
a  fair  cash  valuation,"  the  defendant  in- 
duced the  plaintiff  to  take  stock  in  the 
corporation.  The  plaintiff  agreed  to 
give  the  defendant  the  refusal  over  any 
other  purchaser.  The  plaintiff  assig^ned 
her  stock  as  collateral,  and  her  interest 
therein  was  attached.  The  pledgee 
and  the  attaching  creditors  were  made 
parties  to  a  suit  by  the  plaintiff  for  spe- 
cific performance,  and  they  agreed  to 
release  their  interest,  and  to  look  to  the 
proceeds.  Upon  the  foregoing  facts 
the  court  held  that  the  stock  had  a 
peculiar  value  to  the  defendant,  and 
that  the  plaintiff  was  entitled  to  specific 
performance  on  the  principle  of  mutu- 
ality of  remedy,  and  also  because  the 
pledge  of  the  stock  and  the  attachment 
rendered  her  remedy  at  law  inade- 
quate. Bumgardner  v*  Leavitt  (W. 
Va.  1891),  13  S.  E.  Rep.  67. 

Stock  Not  on  the  Karket,  or  of  Uncer- 
tain Value. — Specific  performance  will 
be  decreed  where  the  shares  are  limited, 
having  no  fixed  or  marketable  value,  are 
not  quoted  in  the  commercial  reports, 
nor  selling  upon  the  market.  A  judg- 
ment for  damages  at  law  may  not  af- 
ford adequate  relief.  Frue  v,  Hough- 
ton, 6  Colo.  318. 

See  Goodwin  Gas  Stove,  etc.,  Co*8 
Appeal,  117  Pa.  St.  514;  Treasurer  v. 
Commercial  Coal  Min.  Co.,  23  Gal. 
390;  I^ach  V.  Fobes,  xi  Gray  (Mass.) 
506;  71  Am.  Dec.  732;  Adams  r.  Mes- 
singer,  147  Mass.  185;  9  Am.  St.  Rep. 
679;  Johnson  v.  Brooks,  93  N.  Y.  337; 
Ashe  V,  Johnson,  2  Jones  Eq.  (N.  Car.) 
149;  Doleret  v,  Rothschild,  i  S.  &  S. 
590;  Hawkins  v,  Maltby,  L.  R.,  3  Ch. 
188;  Poole  V,  Middleton,  29  Beav.  646; 
Duncuf^  r.  Albrecht,  12  Sim.  189; 
Parish  v.  Parish,  32  Beav.  207;  Gardner 
V.  Pullen,  2  Vern.  393;  Paine  v.  Hutch- 
inson, L.  R.,  3  Ch.'388;  Shaw  v,  Fisher, 
2    DeG.  &   S.  11;    5  DeG.,   M.   &  G. 


Gontnoti  Selating  to  SPECIFIC  PERFORMANCE,      PttMoal  Pwf«ty. 

the  power  to  enforce  contracts  to  transfer  stock  is  denied  alto- 
gether.* 

d.  Agreements  to  Subscribe  for  Corporate  Stock-— 
Agreements  to  subscribe  for  capital  stock  have  been  enforced 
specifically,  and  so  have  other  agreements  in  reference  to  capital 
stock ;  but  not  by  all  courts.* 

€.  Agreements  Touching  Patented  Articles  and  Pat- 
ents.— These  agreements  afford  the  best  illustration  of  the  kind 
of  personal  contracts  which  are  the  subject  of  equitable  cogniz- 
ance. Even  courts  which  have  construed  the  powers  of  the 
chancellor  with  the  greatest  strictness,  as  those  of  Pennsykfania, 
have  uniformly  given  to  interests  arising  out  of  letters  patent 


596;  Cheale  v.  Ken  ward,  3  DeGex  & 
J- 27. 

Specific  performance  of  an  .agree- 
ment to  transfer  stock  wiU  be  decreed, 
where  the  contract  to  convey  is  clear, 
and  the  uncertain  value  of  the  stock 
renders  it  difficult  to  do  justice  hy  an 
award  of  damages.     White  v.  Schuyler, 

I  Abb.  Pr.  N.  S.  (N.  Y.)  300;  31  How. 
Pr.  (N.  Y.)  38;  Treasurer  v.  Commer- 
cial Coal  Min.  Co.,  23  Cal.  390. 

Tmit. — Specific  performance  of  a 
contract  for  the  sale  and  delivery  of 
shares  of  stock  may  be  decreed  where 
it  appears  that  the  stock  has  been  pur- 
chased by  defendant  with  money  deliv- 
ered to  him  by  plaintiff  for  that  pur- 
pose, and  that  the  stock  is  not  easily 
purchasable  in  open  market*  and  that  a 
judgment  in  damages  would  be  inade- 
quate; and  the  fact  that  the  contract 
was  Nmade  in  Massachusetts,  where  it 
was  void  under  the  Statute  of  Frauds  is 
not  material,  the  contract  having  been 
performed  by  the  plaintiff,  and  partly 
performed  by  the  defendant,  and  de- 
fendant's relation  to  the  plaintiff  being 
a  fiduciary  one.  Johnson  v.  Brooks,  93 
N.  Y.  337. 

But,  if  it  appears  that  there  is  no 
trust  relation  between  the  parties,  that 
defendant  is  not  alleged  to  be  insolvent, 
and  the  value  of  the  stock  can  be  esti- 
mated in  money,  specific  performance 
will  be  denied.  Avery  v,  Ryan,  74 
Wis.  591.  See,  also,  Blake  v,  'Flatley, 
44  N.  J.  Eq.  228;  Gottschalk  v.  Stein, 
69  Md.  51. 

Where  the  contract  is  for  stock  and 
real  estate  it  may  be  enforced  as  to 
both.  Bissell  v»  Farmers',  etc..  Bank,  5 
McLean  (U.  S.)  505;  Leach  v,  Fobes, 

II  Gray  (Mass.)  ^06;  71  Am.  Dec.  732; 
New  Brunswick  Land  Co.  v,  Mugge- 
ridge,  4  Drew.  686.  Compare  Burton 
V,  Shotwell,  13  Bush  (Ky.)  272. 


1.  Fall's  Appeal,  91  Pa.  St.  434;  36 
Am.  Rep.  671. 

2.  See  Diamond  State  Iron  Co.  v. 
Todd  (Del.  1888),  14  Atl.   Rep.  27. 

A  with  several  others  agreed  to 
subscribe  conditionally  for  a  certain 
amount  of  stock  of  an  incorporated 
railroad  company.  Subsequently  B 
and  C  agreed  with  him  in  wntiDg 
that,  if  he  would  subscribe  uncondi- 
tionally, they  would  each  take  one- 
fourth  of  Such  stock  off  his  hands,  by 
subscribing  for  it  in  their  own  names, 
and  afterwards  A  subscribed  absolutelj. 
Held^  that  A  was  entitled  to  a  decree 
for  a  specific  performance  of  the  latter 
agreement.  Austin  v.  Gillaspie^  1 
Jones  Eq.  (N.  Car.)  261. 

Other  Agreements. — A  sale  of  turn- 
pike stock  belonging  to  the  State,  bv 
commissioners  of  the  sinking  fund, 
under  the  Kentucky  act  of  March  7, 
187 1,  is  valid  and  binding  on  the  State, 
although  the  commissioners  refuse  to 
execute  the  contract  of  sale  and  the 
legislature  afterwards  repeals  the  act 
authorizing  the  sale  to  be  made.  And 
the  court  will  compel  the  commis- 
sioners to  execute  the  contract  and 
transfer  the  stock,  as  if  the  act  author- 
izing the  sale  had  not  been  repealed. 
Baldwin  v.  Com.,  11  Bush  (Ky.)  417. 

Specific  performance  of  a  particular 
contract  betweerr  stockholders  involv- 
ing interests  of  minority  stockholders 
refused,  as  against  public  policy.  See 
Converse  v.  Hood,  149  Miss.  471. 

No  Jurladlction  to  Compel  tlie  Sabeczip- 
tton  of  Capital  Stock.-— Strasburg  R.  Co. 
V,  Echternacht,  21  Pa.  St.  2ao;  60  Am. 
Dec.  49. 

Or  iBsnaiLce  Thereof. — Where  it  ap- 
pears from  the  bill  in  a  suit  to  compel 
the  issuance  of  stock  by  defendant 
that  there  can  be  no  specific  perform- 
ance of  the  contract  under  which  com- 
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the  same  consideration  that  they  have  to  interests  in  real  prop- 
erty ;  and  the  practice  has  been  universal,  to  grant  specific  per- 
formance  of  such  agreements,  where  the  remedy  at  law  was 
inadequate.* 

3.  Contracts  Calling  for  Personal  Conduct — a.  In  General.— 
These  include  two  general  classes  of  agreements,  viz :  first,  those 
calling  for  some  single  and  definite  act,  and,  second,  those  which 
involve  the  exercise  of  skill  or  discretion  or  the  performance  of 
varying  and  continuing  duties.  As  a  general  rule,  the  courts 
refuse  to  entertain  jurisdiction  to  enforce  contracts  for  the  per- 
formance of  specific  acts  and  services.  When  a  contract  of  this 
kind  is  enforced  specifically,  it  is  exceptional,  and  is  enforced  by 
reason  of  the  presence  in  the  case  of  some  equitable  feature 
which  renders  such  enforcement  proper.  * 

(i)  Compromises. — Compromises  are  favored  in  equity.  It 
sometimes  happens  that  a  compromise  forms  the  basis  of 
a  contract,   which,  although   involving  the  doing  of  some   par- 


platnants  claim,  and  that  the  recovery^, 
if  any,  must  be  limited  to  a  money  de- 
cree for  damages  for  non -performance, 
the  complainants  have  an  adequate 
remedy  at  law,  and  specific  perform- 
ance will  be  denied.  Summerlin  v. 
Fronteriza  Silver  Min.,  etc.,  Co.,  41 
Fed.  Rep.  249. 

While  the  issuance  of  stock  will  not 
be  decreed  the  issuance  of  certificates 
of  stock  may  be.  Burrall  v.  Bushwick 
R.  Co.,  75  N..  Y.  211;  Purchase  V. 
New  York  Exchange  Bank,  3  Robt. 
(N.  Y.)  164;  Pollock  V.  National  Bank, 
7  N.  Y.  274;  57  Am.  Dec.  520. 

1.  For  construction  of  a  contract 
concerning  inventions, in  suit  for  spe- 
cific performance,  see  Hopedale  Mach. 
Co*   V.  Entwistle,  133  Mass.  443. 

ABilgxiinontB  of  Patents  and  Patent 
BlghtB,  Enforceable. — Hapgood  v.  Ros- 
enstock,  23  Fed.  Rep.  86;  Hull  v.  Pit- 
rat,  45  Fed.  Rep.  94;  Blackmer  v. 
Stone,  51  Ark.  489;  Corbin  i\  Tracy, 
34  Conn.  325 ;  Satterthwaitr.  Marshall, 
4  Del.  Ch.  337;  Whitney  v.  Burr,  115 
111.  289;  Binney  v,  Annan,  107  Mass. 
94;  9  Am.  Rep.  10;  Reese's  Appeal,  122 
Pa.  St.  392.  Compare  New  York 
Paper- Bag  Mach.  Co.  v.  Union  Paper- 
Bag  Mach.  Co.,  32  Fed.  Rep.  783; 
Desper  v.  Continental  Water  Meter 
Co.,  137  Mass.'252. 

Renewal  of  license  under  patent  may 
be  enforced.  Domestic  Telegraph  Co. 
V.  Metropolitan  Telephone  Co.,  39  N. 
J.  Eq.  160. 

Specific  performance  granted  to  a 
capitalist  to  compel  an  inventor  to  as- 
sign an  interest  in  a  patent,  according  to 


an  oral  agreement  made  before  issuance 
of  the  letters,  and  to  account,  etc.* 
Somerby  r.  Buntin,  118  Mass.  279;  19 
Am.  Rep.  459. 

Equity  will  not  aid  an  inventor  to 
secure  for  himself  a  patent  in  direct 
violation  of  his  agreement  to  assign  it. 
Runstetler  v,  Atkinson,  4  McArthur 
(D.  C.)  382. 

Agreements  to  Furnish  Patented 
JUticle. — Adams  v.  Messinger,  147 
Mass.  185;  9  Am.  St.  Rep.  679. 

Where  a  patentee  licenses  another  to 
manufacture  the  patented  article,  and 
the  licensee  agrees  to  pay  royalty,  to 
make  monthly  reports  of  sales,  to  ad- 
mit the  validity  of  the  patent,  and  co- 
operate in  maintaining  the  patentee's 
business  and  the  patent  under  which 
the  license  is  issued,  apd  the  patentee 
reserves  the  power  to  revoke  the 
license,  the  contract  cannot  be  speci- 
fically enforced,  the  covenant  as  to  co- 
operation being  too  vague,  and  the 
patentee's  remedy,  by  revocation  of 
the  license  or  action  at  law,  being 
ample.  Washburn,  etc.,  Mfg.  Co.  t;. 
Freeman  Wire  Co.,  41  Fed.  Rep. 
410. 

2.  See  infra,  this  title,  Contracts  of 
Serince, 

A  bill  in  equity  by  one  who  claims 
to  be  the  highest  bidder  at  an  auction 
sale  of  land,  against  the  auctioneer 
and  the  person  .  to  whom  the 
land  was  struck  off,  to  compel  the  auc- 
tioneer to  sign  a  memorandum  declar- 
ing plaintiff  purchaser,  cannot  be 
maintained.  Marcus  r.  Boston,  136 
Mass.  350. 
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ticular  act  or  series  of   acts,  is   yet   capable   of  a   specific  per- 
formance.* 

(2)  Agreements  to  Build  or  Repair. — It  was  once  considered 
properly  within  the  jurisdiction  of  chancery  to  compel  the  spe- 
cific performance  of  a  contract  to  construct  buildings  and  to  make 
repairs  therein,  but  this  power  is  no  longer  generally  recognized. 
It  would  be  impracticable  if  not  impossible  for  an  officer  of  the 
court  to  carry  out  such  a  decree.* 


1.  An  agreement  between  a  cred- 
itor and  a  third  person,  founded  on  a 
valuable  consideration,  to  compromise 
the  claim  of  the  former  against  his 
debtor,  will  be  specifically  enforced  by 
a  court  of  equity.  Phillips  v.  Berger, 
8  Barb.  (N.  Y.)  537. 

Where  the  complainant  has  no  ade- 
quate remedy  at  law,  or  where  some 
other  element  of  equity  jurisdiction  is 
mixed  up  in  the  transaction,  as  here, 
creditors  of  an  insolvent  firm  aereeing 
to  sell  their  claims  to  one  of  their 
nufnber  at  25  per  cent,  equity  will  in- 
terfere to  decree  specific  performance 
of  a  contract  for  the  sale  of  a  debt. 
Cutting  V.  Dana,  35  N.  }.  Eq.  265. 

But  compare  Acker  v.  Phoenix,  4 
Paige  (N.  Y.)  305,  where  the  chancel- 
lor refused  to  enforce  specific  perform- 
ance of  an  agreement  among  creditors 
to  receive  a  portion  of  their  debts  in 
satisfaction  of  the  whole.  And  Suther- 
land V.  Straw,  a  Fed.  Rep.  277,  where 
the  decree  was  refused  because  en- 
forcement involved  a  great  number  of 
details. 

A  compromise  will  be  enforced  re- 
gardless of  the  adequacy  of  the  con- 
sideration. Leach  v.  Fobes,  11  Gray 
(Mass.)  506;  71  Am.  Dec.  732 ;  Weed 
V.  Terry,  Walk.  (Mich.)  501 ;  2  Dougl. 
(Mich.)  344;  45  Am.  Dec.  257 ;  Central 
Trust  Co.  V,  Wabash,  etc.,  R.  Co.,  29 
Fed.  Rep.  554;  Gaines  f.  Molen,  30 
Fed.  Rep.  27.' 

The  indorser  of  notes  given  in  set- 
tlement of  the  debts  of  an  insolvent 
firm,  and  the  assignee,  who  has  trans- 
ferred to  him  the  firm  property  as  in- 
demnity, are  entitled  to  specinc  per- 
formance of  an  agreement  by  a  cred- 
itor, whose  claim  is  not  included  in 
the  settlement  to  sell  them  such 
claim  for  less  than  its  face  value, 
and  to  an  injunction  against  his 
suit  on  it,  where  the  chattel  bar- 
gained for  is  specified,  and  the 
damages  which  can  be  recovered  for 
the  breach  of  contract  are  uncertain. 
Gottschalk  x\  Stein,  69  Md.  51. 


A  promise  to  vacate  a  judgment  and 
discontinue  a  pending  action  will  be 
specifically  enforced.  Decn  r.  Milne, 
113  N.  Y.  303. 

2.  Thus  it  has  been  held  that  a  de- 
cree will  not  be  granted  to  compel  a 
railroad  to  repair  cattle  guards,  the 
plaintiff  having  an  ample  remedy  at 
law.  Columbus,  etc.,  R.  Co.  r.  Watson, 
26  Ind.  50. 

Nor  to  constructor  repair  a  railwaj. 
Oregonian  R.  Co.  r.  Oregon  R.,  etc^ 
Co.,  II  Sawy.  (U.  S.)  33;  Port  Clinton 
R.  Co.  V.  Cleveland,  etc.,  R-  Co^  13 
Ohio  St.  544;  Kansas,  etc.,  R.  Constr. 
Co.  V.  Topeka  R.  Co.,  135  Mass.  34;  16 
Am.  &  Eng.  R.  Cas.  495 ;  46  Am.  Rep. 
439;  Ross  V.  Union  Pac,  R.  Co..  i 
Woolw.  (U.  S.)  36;  Fallon  r.  Railroad 
Co.,  1  Dill.  (U.  S.)  121.  Com- 
pare Crane  r.  Chicago,  etc^  R.  Co, 
20  Fed.  Rep.  402 ;  17  Am.  &  Eng.  R. 
Cas.  174.  Nor  to  mal^e  good  a  gravel 
pit.  Scholefield  v,  Whithead,  2  Vem. 
127.  Nor  to  build  a  bridge.  Texas, 
etc.,  R.  Co.  V.  Rust,  17  Fed.  Rep.  275. 
Nor  to  repair  a  building.  London  t. 
Nash,  3  Atk.  515 ;  Beck  v.  Allison.  56 
N.  Y.  366;  15  Am.  Rep.  430;  Raymer 
r.  Stone,  2  Eden  128. 

On  the  other  hand,  the  courts  have 
enforced  a  contract  to  build  a  railway 
crossing.  Post  v.  West  Shore,  R.  Co*.. 
123  N.  Y.  581.  And  to  build  stair- 
ways for  the  joint  use  of  adjacent 
properties.  Gregoir  t'.  Ingwersen,  52 
N.  J.  Eq.  199.  And  see  Franklvn  r. 
Tuttoh,  5  Idadd.  469;  Price  r."  Pen- 
zance, 4  Hare  506.  And  to  maintain 
a  railway  station  at  a  stipulated  loca- 
tion. Minneapolis,  etc.,  R.  Co.  r. 
Cox,  76  Iowa  306. 

It  has  been  held  that  the  court  mar 
compel  the  performance  of  an  agree- 
ment to  build  fences.  Jones  r.  Selig- 
man,  81  N.  Y.  191.  Contra^  Cincin- 
nati, etc.,  R.  Co.  I'.  Washburn,  25  Ind. 
259.  And  perhaps  to  rebuild  tene- 
ments.    London  f.  Nash,  3  Atk.  515. 

The  rule  is  almost  universal  that  a 
covenant  to  build  may  not  be  enforced 
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(3)  P^iy^^nt  of  Money. — Equity  will  not  compel  the  specific 
performance  of  a  simple  promise  to  pay  or  advance  money,  as 
the  remedy  at  law  is  adequate.*  But  a  promise  to  make  pay- 
ment in  some  specified  medium,  as  in  gold  or  silver,  has  been  held 
to  be  capable  of  being  Specifically  enforced  on  account  of  the 
fluctuations  in  the  values  of  the  medium  agreed  on,*  although 
the  contrary  doctrine  is  also  announced  and  seems  to  be  sus- 
tained by  the  better  reasoning.' 


specifically^  for  the  execution  of  such 
contract  would  be  impracticable  if 
not  impossible  for  a  court  to  supervise, 
whereas  the  remedy  of  -  damages 
would  afford  full  redress.  South 
Wales  R.  Co.  v.  Whythes,  5  DeG.  M.  & 
G.  880 ;  Lucas  v.  Commerford,  3  Bro. 
C.  C.  166;  Beck  V.  Allison,  56  N.  Y. 
366;  15  Am.  Rep.  430;  Mastin  v,  Hal- 
ley,  61  Mo.  196. 

A  court  of  equity  will  not  compel 
the  specific  performance  of  a  contract 
by  the  common  council  of  a  city,  to 
erect  a  city  hall  on  a  lot  conveyed  to 
the  city  by  the  plaintiff,  nor  re- 
strain the  erection  on  another  lot. 
Kendall  f.  Frey,  74  Wis.  36. 

Still  it  has  been  decided  that  an 
agreement  to  build  will  be  enforced 
where  the  consideration  for  the 
agreement  was  the  conveyance  of 
land  on  which  the  building  was  to 
be  erected  and  the  plaintiff  h^d  al- 
ready executed  his  part  of  the  contract 
by  conveying  the  land.  Ross  v.  Un- 
ion Pac.  R.  Co.,  I   Woolw.  (U.  S.)  40. 

And  in  an  old  Virginia  case,  a  con- 
tract to  build  a  tavern,  at  the  joint 
risk  and  expense  and  for  the  joint  ben- 
efit of  the  parties,  was  decreed  to  be 
specifically  performed  at  the  instance 
of  one  ot  them,  who  had  furnished 
the  land  to  be  built  upon,  and  per- 
formed his  part  of  the  contract,  the 
others  objecting,  on  the  ground  that 
a  change  of  circumstances  rendered 
the  scheme  unadvisable.  Birchett  xk 
Boiling,  5  Munf.  (Va.)  442. 

And  it  was  held  in  Stuyvesant  v. 
Mayor,  etc.,  of  N.  Y.,  11  Paige 
(N.  Y.)  414,  that  equity  will  enforce 
the  specific  performance  of  covenants 
to  make  improvements  on  the  cove- 
nantor's own  land,  where  the  cove- 
nantee cannot  be  compensated  for  the 
breach  by  damages. 

In  a  Minnesota  case,  however,  it  was 
held  that  where  by  the  permission  of 
plaintiff  a  nuisance  was  created  under 
an  agreement  that  defendant  would 
remove  it  within  a  period  named,  the 


plaintiff's  only  remedy  was  by  an  ac- 
tion in  damages.  Minneapolis  Mill 
Co.  V.  Bassett,  31  Minn.  390. 

1.  Bradford,  etc.,  R.  Co.  v.  New 
York,  etc.,  R.  Co.,  123  N.  Y.  327.  See 
also  Crampton  v,  Varna  R.  Co.,  L.  R., 
7  Ch.  562;  Sichel  v,  Mosenthal,  30 
Beav.  371 ;  Piercer.  Plumb,  74  111.  330; 
Carter  V.  United  Ins.  Co.,  i  Johns.  Ch. 
(N.  Y.)  463 ;  Phyfe  v.  Wardell,  2  Edw. 
Ch.  (N.  Y.)  47;  6  Paige  (N.  Y.)  268; 
28  Am.  Dec.  430. 

2.  Performance  of  an  agreement  to 
pay  in  gold  or  silver  coin  should  be 
specifically  enforced,  as,  since  the  legal- 
tender  enactment,  gold,  silver,  and  legal- 
tender  notes  have  different  marketable 
values.  Hall  v.  Hiles,  2  Bush  (Ky.)  532. 

A  note  given  in  1863,  in  payment  for 
land,  expressly  made  payable  in  gold, 
the  difference  between  the  gold  and  cur- 
rency being  considered  in  valuing  the 
land,  will  be  specifically  enforced  in 
equity  as  a  binding  contract,  irrespective 
of  the  question  whether  Treasury  notes 
are  a  legal  tender;  and  upon  failure  on 
the  part  of  the  maker  to  pay  the  gold, 
judgment  will  be  rendered  against  him 
for  the  value  of  the  gold  in  paper  cur- 
rency. Hord  V.  Miller,  2  Duv.  (Ky.) 
103. 

Specific  performance  of  a  contract 
for  the  sale  of  lands  for  continental 
money  may  be  decreed  against  the 
vendor.  Chapline  v,  Scott,  4  Har.  & 
M.  (Md.)  91.  But  see  Hopkins  v. 
Stump,  2  Har.  &  J.  (Md.)  301. 

The  court  of  chancery  in  Maryland^ 
has  never  directed  anything  to  be  done 
in  consequence  of  an  agreement  for  the 
purchase  of  property  with  continental 
paper  money,  as  against  the  vendor, 
unless  he  has  expressed,  in  writing,  his 
willingness  to  convey  on  the  receipt  of 
such  sum  as  the  Chancellor  should  think 
right,  or  unless  the  circumstances  of 
the  case  rendered  what  was  decreed  es- 
sential to  justice.  Lawrence  v.  Dor- 
sey,  4  Har.  &  M.  (Md.)  205. 

8.  Such  a  contract  can  only  be  en- 
forced, if  at  all,  by  a  decree  for  the  pay- 


997 


OontrMti  Calliiig  for   SPECIFIC  PERFORMANCE, 


(4)  Fulfillment  of  a  Trust  in  Relation  to  Money. — Agreements 
to  fulfill  a  trust  with  reference  to  the  payment  of  money,  arc 
enforceable.' 

(5)  Agreements  to  Insure. — Equity  will  enforce  a  valid  oral 
contract  to  insure.  This  is  done,  where  the  loss  has  occurred, 
not  by  actually  requiring  that  a  policy  issue,  but  by  a  decree  for 
the  payment  of  the  loss  as  if  a  policy  had  issued.*  The  courts 
have  not  uniformly  enforced  contracts  to  issue  policies  of  insur- 
ance.*    They  have  required  the  strictest  proof  of  the  terms  of 


ment  of  the  sum  of  money  without  any 
allowance  for  the  difTerence  in  value. 
Howe  V,  Nickerson,  14  Allen  (Mass.) 
400. 

A  contract  to  pay  money  in  gold  and 
silver  cannot  be  specifically  enforced, 
nor  can  any  other  damages  be  recov' 
ered,  upon  its  breach,  except  interest. 
Wilson  V,  Morgan,  i  Abb.  Pr.  N.  S. 
(N.  Y.)  174;  30  How.  Pr.  (N.  Y.)  386. 

Where  the  consideration  for  the  con- 
veyance of  land  was  a  sum  in  Confed- 
erate money,  which  became  worthless 
before  the  contract  was  completed  and 
the  money  paid — held,  that  specific  per- 
formance would  not  be  decreed,  al- 
though the  plaintiff  offered  to  pay  what 
the  Confederate  notes  were  worth  at 
the  time  of  the  contract.  Love  x\  Cobb, 
63  N.  Car.  324. 

1.  See  Buck  v.  Swazey,35  Me.  41;  56 
Am.  bee.  681 ;  Boyd  v.  Soule,  8  Gray 
(Mass.)  554. 

Thus,  where  one  has  placed  the 
means  for  paying  a  debt  in  the  hands 
of  another,  upon  his  covenant  to  pay 
the  same,  he  ma  v  maintain  an  action  in 
equity  to  compel  a  performance  of  the 
covenant,  without  first  paying  the  debt; 
he  is  not  limited  to  his  action  on  the 
covenant.  Woodruff  r.  Erie  R.  Co.,  93 
N.  Y.  609;  16  Am.  &  Eng.  R.  Cas. 
501. 

Plaintiff  for  a  nominal  consideration, 
conveyed  to  defendant  certain  lands, 
in  which  they  were  jointly  interested. 
Defendant  agreed  verbally  to  hold  the 
lands  in  trust,  and  that  on  a  sale  cer- 
tain advances  made  by  the  parties,  re- 
spectively, should  be  repaid  out  of  the 
proceeds,  and  the  balance  equally  di- 
vided between  them.  The  court  de- 
cided that  although  notrust  in  the  land 
could  be  established  by  parol,  the 
plaintiff  could,  after  a  sale  by  the  de- 
fendant, enforce  the  agreement  for  a 
division  of  the  proceeds.  Sprague  v. 
Bond,  108  N.  Car.  382. 

8.  Baile  v,  St.  Joseph,  etc.,   Ins.  Co., 


73  Mo.  37 1 » in  which  case  the  court  by 
Sherwoo4,  C .  J.,  said  :  "  This  method 
of  enforcement  proceeds  on  the  ground 
of  avoiding  circui^"  of  action,  and 
doubtless  upon  the  further  ground  that 
equity,  once  possessed  of  a  cause,  will« 
before  releasing  its  grasp  on  the  r», 
avoid  a  multiplicity'  of  suits  by  doing 
full,  adequate,  and  conrplete  justice  be- 
tween the  parties,  by  entering  that 
judgment  to  which  the  party  will  be 
ultimately  entitled."  Citing  Real  Es- 
tate  Sav.  Inst,  v,  CoUonious,  63  Mo. 
290.  And  see  Covenant  Mut.  Ben. 
Assoc.  V,  Sears,  114  111.  loS;  Kentucky 
Mut.  Ins.  Co.  V,  Jenks,  ^  Ind. 
96 ;  Hughes  v.  Piedmont,  etc.,  L.  Ins. 
^o*>  55  G^*  ^ii«  Carpenter  v.  Mutual 
Safety  Ins.  Co.,  4  Sandf.  Ch.  (N.  Y.) 
408. 

Where  an  insurance  company,  having 
made  a  contract  of  insurance,  refuses  to 
issue  a  policy  to  the  assured,  a  court  of 
equity,  even  afler  the  loss,  will  oompel 
the  delivery  of  the  policy.  And  having 
obtained  jurisdiction  of  the  case  for 
that  purpose,  will  proceed  to  give  such 
final  relief  as  the  circumstances  of  the 
case  demand.  Tavloe  t*.  Merchants* 
F.  Ins.  Co.,  9  How'  (U.  S.)  390. 

Where  a  contract  to  insure  a  build- 
ing has  been  made  with  the  agent  of  an 
insurance  company  w^ho  has  authority 
to  issue  policies,  and  the  premium  has 
been  paid,  but  before  the  policy  is  is- 
sued the  building  is  consumed  by  fire,  a 
court  of  equitj'  has  jurisdiction'  to  en- 
force the  payment  of  the  policy,  at  the 
suit  of  the  assured,  against  the  com- 
pany. Wooddy  v.  Old  Dominion  Ins. 
Co.,  31  Gratt.  (Va.)  362;  31  Am.  Rep. 
732.  See  Haden  v.  Farmers',  etc.,  F. 
Assoc,  80  Va.  683.  So  a  life  insurance 
contract  may  be  enforced  where  loss 
has  occurred  before  the  policy  was  is- 
sued. Hebert  v.  Mutual  L.  Ins.  Co^i2 
Fed.  Rep.  807. 

3.  See  Knott  v,  Shepherdstown  Mfg. 
Co.,  30  W.  Va.  790. 
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the  agreement.*     And  it  has  been  held  that  such  contracts  had 
no  standing  in  a  court  of  equity.* 

(6)  Agreements  to  Idemnify  and  to  Give  Security. — These  have 
generally  been  enforced,  although  the  authorities  are  not  harmo- 
nious.* 

(7)  Penal  Bonds. — The  fact  that  a  contract  in  the  form  of  a 
bond  contains  a  liquidated  penalty  for  non-performance  does  not 
necessarily  limit  one  who  has  suffered  from  its  breach  to  his 
legal  remedy  upon  the  penal  condition.  He  may  still  have 
specific  performance  if  that  would  afford  him  a  more  satisfactory 
redress  than  the  assessment  of  the  penalty  in  his  favor.* 


1.  A  court  of  chancery  will  not  com- 
pel an  insurance  company  to  issue  a 
policy  of  insurance,  in  pursuance  of  an 
alleged  contract,  unless  the  proof  is 
clear  that  such  contract  has  been  con- 
summated. Neville  v.  Merchants*,  etc. 
Mut.  Ins.  Co..  19   Ohio  452. 

2.  Equity  will  not  compel  the  deliv- 
ery of  insurance  policies  in  pursuance 
of  a  contract,  an  adequate  remedy  at 
law  existing.  Nestel  v.  Knickerbocker 
L.  Ins.  Co.,  12  Phila.  (Pa.)  477. 

3.  Compare  Indemnity  Con- 
tracts, vol.  10,  p.  402. 

Contracts  of  Indemnity  Enforceable. — 
See  Chamberlain  v.  Blue,  6  Blackf. 
(Ind.)  491;  Shockley  v.  Davis,  17  Ga. 
177;  63  Am.  Dec.  233;  Michigan  State 
Bank  v.  Hastings,  i  Dougl.  (Mich.) 
22s;  41  Am.  Dec.  ^49,  s7o;  Champion 
V.  Brown,  6  Johns. *Ch.  (N.  Y.)  398;  10 
Am.  Dec.  343;  Ranelagh  v,  Hayes,  i 
Vern.  189. 

In  a  proper  case,  specific  performance 
of  a  general  covenant  of  indemnity, 
may  be  decreed  notwithstanding  it 
sounds  only  in  damages.  The  grantor 
in  a  deed,  conveying  a  lot  of  land  to  R, 
executed  a  bond  of  indemnity  to  R, 
against  a  mortgage  of  the  same  lot  to 
T;  also  against  certain  paramount  liens 
affecting  the  land.  The  indemnity 
bond  was  accompanied  by  a  mortgage 
to  R  of  other  lands,  also  covered  by 
tUe  mortgage  to  T.  Held^  that  R  was 
entitled  in  equity  to  be  indemnified  for 
the  loss  of  the  lot  out  of  the  proceeds 
of  the  other  lands  mortgaged  to  him 
for  an  indemnity;  that  he  had  not,  un- 
der the  indemnity  bond  accompanying 
the  mortgage  a  sufficient  remedy  at 
law  to  bar  relief  in  equity.  Reybold 
V.  Herdman,  2  Del.  Ch.  34^ 

To  the  Contrary. — On  a  dissolution 
of  partnership,  one  partner  gave  to  the 
other  a  bond  of  indemnity  against  the 
debts  of  the  concern.  I'he  principal 
obligor  died    insolvent,  without   legal 


representatives,  leaving  the  debts  un- 
paid. The  obligee  in  the  bond  filed  a 
bill  against  the  sureties  for  a  specific 
p^erformance  of  their  contract.  Held^ 
on  demurrer,  that  the  court  could  not 
decree  specific  performance  of  such  a 
contract.  Foote  v.  Garland,  i  Smed. 
&  M.  Ch.  (Miss.)  95. 

Agreements  to  Fnmiali  Secnrlty  May 
be  Enforced  Specifically. — Robinson  v. 
Cathcart,  2  Cranch  (C.  C.)  590. 

To  the  Contrary. — An  executory  con- 
tract for  the  transfer  of  stock  as  col- 
lateral security  for  a  debt,  where  the 
debtor  has  died  insolvent,  will  not  be 
enforced  by  a  court  of  equity  to  the  in- 
jury of  other  creditors.  City  Fire  Ins. 
Co.  V.  Olmstead,  33  Conn.  476. 

A  parol  contract  for  a  mortgage  of 
personal  property,  based  upon  a  valu- 
able consideration,  and  not  such  as 
must  be  in  writing  by  the  Statute  of 
Frauds,  will  be  enforced  in  equity 
when  there  is  no  complete  remedy  at 
law.     Triebert  v.  Burgess,  1 1  Md.  452. 

Contra.  —  A  promise  to  execute  a 
mortgage  for  a  purchase  of  chattels 
cannot  be  enforced.  The  only  remedy 
is  damages.  Johnson  v.  Hoover,  73 
Ind.  395. 

Plaintiff  sold  a  stock  of  goods  to  de- 
fendant, receiving  a  part  of  the  pur- 
chase price  therefor.  Certain  securities 
were  to  be  executed  for  the  balance  of 
the  purchase  money;  but,  after  being 
put  in  possession "  defendant  refused 
to  give  such  security.  The  latter  had 
no  property  outside  of  the  goods  sold. 
Held^  that  plaintiff*  could  maintain  a 
bill  for  specific  performance.  Roth- 
holz  V.  Schwartz,  46  N.J.  Eq.  477;  19 
Am.  St.  Rep.  409. 

4.  Broadwell  v.  Broadwell,  6  111.  599; 
Daily  v.  Litchfield,  10  Mich.  29;  Gor- 
don V.  Brown,  4  Ired.  Eq.  (N.  Car.) 
399;  Telfair  r.  Telfair,  2  Desaus.  Eq. 
(S.  Car.)  271;  Gillis  v.  Hall,  7  Phila. 
(Pa.)  422. 
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(8)  Relating  to  Promissory  Notes  and  Transfer  of  Debts. — Con- 
tracts for  the  delivery,  execution,  assignment,  or  cancellation  of 
promissory  notes,  and  for  the  transfer  of  debts  and  clainns  may 
be  enforceable  specifically  -}  and  so  may  agreements  to  transfer 
debts* 

(9)  Agreements  to  Arbitrate.^ — Agreements  to  submit  contro- 
versies  to  arbitration,  or  to  refer  unsettled  questions  of  price  and 
value  to  arbitrators,  are,  if  executory,  incapable  of  equitable  en- 
forcement *  Nor  can  the  courts  compel  arbitrators  to  whom 
questions  have  been  referred  to  render  an  award.*  But  where 
the  agreement  has  been  acted  upon  by  the  parties,  and  partially 
executed  by  them,  or  where  the  fixing  of  the  price  or  value  is 
not  of  the  essence  of  the  agreement,  the  court  will   enforce  the 


To  the  Contrary. — A  contract  which 
binds  defendant  in  a  penal  sum  for  the 
performance  of  certain  work,  and  plain- 
tiff to  pay  for  such  work  when  com- 
pleted, does  not  entitle  plaintiff  to  a  de- 
cree for  specific  performance.  Breach 
of  such  a  contract  may  be  compensated 
in  damages.  McCarter  v.  Armstrong, 
32   S.  Car.   203;  af'd   11    S.   E.    Rep. 

634- 

The  court  cannot  enforce  specific 
performance  of  a  condition,  the  non- 
performance of  which  forfeits  the  estate. 
The  grantor  has  fixed  his  remedy,  and 
must  avail  himself  of  it.  Woodruff  v. 
Water  Power  Co.,  10  N.  J.  Eq.  489. 

1.  An  agreement  for  the  transfer 
and  delivery^  of  certain  promissory 
notes  may  be*  enforced  in  a  court  of 
equity.  Gottschalk  v.  Stein,  69  Md. 
51;  Shockley  v.  Davis,  17  Ga.  177;  63 
Am.  Dec.  233. 

A  promise  by  a  holder  of  notes  to 
deliver  them  up  to  the  maker  to  be 
canceled,  may  be  specifically  enforced. 
The  maker  should  not  be  compelled  to 
await  an  opportunity  to  defend  an 
action  on  the  notes.  Tuttle  v.  Moore, 
16  Minn.  123. 

See  Clarke  v.  White,  12  Pet.  (U.  S.) 
178;  Henderson  v.  Johns,  13  Colo. 
280. 

The  maker  of  a  promissory  note 
who  obtains  possession  of  it  from  the 
holder  under  a  promise  to  return  it  or 
execute  a  new  one  of  the  same  tenor 
and  effect,  for  the  same  amount,  and 
destroys  the  same,  and  refuses  to  give 
a  new  one,  a  court  of  equity  will  have 
jurisdiction  to  compel  him  to  make 
the  new  note  notwithstanding  there 
may  be  a  remedy  at  law.  McMullen 
V.  Vanzant,  73  III.  190. 

Compare  Caller  v.  Vivian,  8  Ala. 
903- 


To  tbe  Ck>ntrary.  —  Plaintiff  bad 
promised  to  give  defendant  the  note  in 
suit,  at  his  death,  if  defendant  would 
board  and  lodge  him  during  his  life, 
and  that  if  defendant  failed  to  do  so 
he  should  pay  the  note,  and  plaintiff 
should  pay  for  the  board.  Held,  that 
as  defendant  had  full  indemnity  by  the 
payment  for  the  board,  the  contract 
would  not  be  specifically  enforced. 
Simon  v,  Wildt,  84  Ky.  157. 

2.  Adderlev  z\  Dixon,  i  S.  &  S.  607; 
Wright  V.  Bell,  5  Price  325 ;  Ball  f. 
Coggs,  I  Bro.  P.  C.  140. 

See  Gottschalk  v.  Stein,  69  Md.  51 : 
Cutting  t';  Danna,  25  N.  J.  Eq.  265; 
Brown  v,  Runals,  14  Wis.  693. 

8.  See  article  by  J.  C.  Harper,  in  19 
Weekly  Law^  Bulletin,  p.  30a 

4.  Contee  z*.  Dawson,  2  Bland  (Md.) 
277;  Pearl  v.  Harris,  121  Mass.  390; 
Noyes  r.  Marsh,  123  Mass.  286;  Smith 
V.  Boston,  etc.,  R.  Co.,  36  N.  H.  487: 
March  v.  Eastern  R.  Co.,  40  N.  H. 
548;  77  Am.  Dec,  732;  Greason  -•. 
Keteltas,  17  N.  Y.  491;  Conner  r- 
Drake,  i  Ohio  St.  166;  Lower.  Brown, 
22  Ohio  St.  463;  Hopkins  r.  Gilman, 
22  Wis.  476;  Gourlay  f.  Duke  of 
Somerset,  19  Ves.  431 ;  Agar  v.  Mack- 
lew,  2  S.  &  S.  418. 

Where  the  parties  to  a  contract  f<fr 
the  sale  of  lands  stipulated  that  in 
case  they  could  not  agree  on  the  price, 
it  should  be  left  to  two  disinterested 
men  to  fix  the  same,  and  although  the 
price  w^as  to  be  paid  in  the  year  fol- 
lowing, no  price  had  been  fixed  by  the 
parties  or  by  abitrators  some  ten 
years  after.  Held^  that,  in  the  absence 
of  peculiar  equitable  circumstances,  a 
specific  performance  could  not  be  de- 
creed. Griffith  V.  Frederick  Co.  Bank, 
6  Gill  &  J.  (Md.)  424. 

6.  Conner  v.  Drake,  i  Ohio  St  i66l 
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contract    and    ascertain    for    itself    what    the    price    or    value 
should  be.* 

(lo)  Awards. — When  the  matter  in  dispute  has  been  submitted 
to  arbitrators  and  an  award  made,  equity  will  require  the  parties 
to  execute  the  award,  which  is  treated  as  the  formal  contract  of 
the  parties.* 


1.  Coles  V.  Peck,  96  Ind.  333;  49 
Am.  Rep.  161 ;  Arnot  v.  Alexander,  44 
Mo.  25;  100  Am.  Dec.  252;  Hug  v. 
Van  Burkleo,  58  Mo.  202;  Strohmaier 
V.  Zeppenfeld,  3  Mo.  App.  429;  Kelso 
V.  Kelley,  i  Daly  (N.  Y.)  419;  Viany 
V.  Farran,  5  Abb.  Pr.,  N.  S.  (N.  Y.) 
110;  Dunnell  v.  Keteltas,  16  Abb.  Pr. 
(N.  Y.)  205 ;  Dike  v.  Greene,  4  R.  I. 

2.  Kirksey  v.  Fike,  27  Ala.  383 ;  62 
Am  Dec.  768 ;  Story  v.  Norwich,  etc., 
R.  Co.,  24  Conn.  94;  Jones  v,  Boston 
Mill  Corp.,  4  Pick.  (Mass.)  507;  16 
Am.  Dec.  358;  Jones  f.  Boston  Mill 
Corp.,  6  Pick.  (Mass.)  148;  Hodges  t'. 
Saunders,  17  Pick.  (Mass.)  470;  Pen- 
niman  v.  Rodman,  13  Met.  (Mass.) 
382  ;  Cook  V.  Vick,  2  How.  (Miss.)  882 ; 
Bouck  r,  Wilber,  4  Johns.  Ch.  (N.  Y.) 
405;  Wood  7'.  Griffith,  i  Swanst.  54; 
Korton  r.  Mascall,  2  Vern.  24;  Blun- 
dell  V.  Brettargh,  17  Ves.  232;  Hall  v. 
Hardy,  3  P.  Wms.  186.  But  compare 
Jones  t^.  Blalock,  31  Ala.  180;  Bubier 
V.  Bubier,  24  Me.  42 ;  Backus*s  Ap- 
peal, 58  Pa.  St.  186. 

The  practice  in  Georgia^  of  com- 
pelling the  performance  of  award,  by 
bill  in  equity — explained.  Overby  t*. 
Thrasher,  47  Ga.  10. 

As  to  awards  of  church  councils, 
generally,  see  Stearns  xk  First  Parish, 
21  Pick.  (Mass.)  114. 

Courts  of  equity  have  jurisdiction  to 
enforce  a  specific  performance  of 
awards,  on  the  ground  that  such  per- 
formance is  an  execution  of  the  agree- 
ment of  parties  as  fixed  by  the  arbi- 
trators. McNeil  V,  Magee,  5  Mason 
(U.S.)  244. 

A  court  of  equity  will  decree  the 
specific  performance  of  an  av'ard,  al- 
though the  agreement  for  arbitration 
fixed  a  penalty  for  failure  to  comply 
with  the  award,  and  the  losing  party 
is  ready  to  pay  the  penalty.  Whitney 
V.  Stone,  23  Cal.  275. 

Where  a  dispute  existed  between 
the  owners  of  contiguous  lands,  as  to 
their  dividing  line,  and  it  was  agreed 
in  writing  to  submit  the  matter  to 
arbitration,  and  to  stand  to  and  abide 
by  such  lines  as  should  be  made  and 


laid  down  by  the  referees,  and  an 
award  was  made  designating  dividing 
lines  between  the  parties,  which  the 
recusant  party  failed  to  show  were 
erroneous — held,  that  it  was  a  proper 
case  for  a  decree  of  specific  perform- 
ance. Thompson  v.  Deans,  6  Jones 
Eq.  (N.  Car.)  22. 

Specific  performance  of  an  award, 
legally  void  by  reason  of  an  apparent 
non-compliance  with  the  terms  of 
submission,  caused  by  a  mere  clerical 
error,  will  yet  be  decreed  in  equity, 
unless  its  performance  would  work  in- 
justice.    Buys  V,  Eberhardt,  3   Mich. 

524- 

An  agreement  binding  defendant  to 
sell  to  plaintiff  a  certain  defined  right 
of  way  over  defendant's  land,  at  a 
price  to  be  fixed  by  arbitrators,  will, 
when  the  award  is  duly  made,  be  spe- 
cifically enforced,  as  the  arbitrators* 
award  is  equivalent  to  a  liquidation- of 
the  consideration  by  the  landowners. 
Maury  r.  Post,  55  Hun  (N.  Y.)  454. 

A  bill  in  equity  lies  to  comi^el  the 
execution  of  a  deed  of  land,  ascer- 
tained by  an  award  of  arbitrators 
agreed  upon  by  the  parties  to  settle 
the  boundary  line  between  their  ad- 
joining lands,  to  belong  to  the  plain- 
tiff. Caldwell  ?'.  Dickinson,  13  Gray 
(Mass.)  365. 

Awarding  costs,  which  it  is  beyond 
the  power  of  the  arbitrators  to  do,  is 
no  ground  for  refusing  specific  per- 
formance of  the  residue  of  the  award. 
Caldwell  v,  Dickinson,  13  Gray  (Mass.) 
365. 

Award  Calling  for  the  Pasonent  of 
Money. — Equity  will  enforce  an  award 
of  arbitrators  which  provides  a  spe- 
cific remedy,  or  prescribes  the  execu- 
tion of  a  specific  act,  other  than  the 
payment  of  money.  Story  v,  Nor- 
wich, etc.,  R.  Co.,  24  Conn.  94. 

A  court  of  equity  has  jurisdiction  to 
enforce  specific  execution  of  an  award 
concerning  land,  or  of  an  agreement 
for  the  sale  and  purchase  of  land, 
which  involves  the  enforcement  of  an 
award  for  the  payment  of  money,  if 
the  payment  of  the  money  is  but  a 
part  of  the   award.     Wood  v,   Shep- 
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b.  Contracts  of  Service. — The  specific  performance  of  a 
contract  of  personal  service  will  not  be  enforced,  for  there  is  no 
practicable  means  of  executing  the  decree.  Contracts  to  be  per- 
formed in  the  remote  future,  or  the  execution  of  which  involves 
the  performance  of  a  continuous  and  protracted  series  of  acts,  or 
the  doing  of  some  act  or  thing  which  demands  the  exercise  of 
the  individual  skill,  discretion,  taste,  or  talent  of  the  promisor, 
are,  of  necessity,  incapable  of  judicial  supervision  or  control. 
For  the  breach  of  such  agreements,  the  party  injured  must  be 
left  to  his  remedy  in  a  court  of  law.* 


herd,  2  Patt.  &  H.  ( Va.)  442 ;  Memphis, 
etc.,  R.  Co.  V.  Scruggs,  50  Miss.  284. 

And  it  seems  to  enforce  the  decision 
of  an  ecclesiastical  council  to  which 
matters  in  controversy  had  been  re- 
ferred, where  the  decision  directed  a 
dissolution  of  pastoral  relations  and 
the  payment  of  money.  Stearns  v. 
First  Parish,  21  Pick.  (Mass.)  114. 

Specific  performance  of  an  award  to 
pay  a  certain  number  of  dollars  in 
gold,  cannot  be  decreed  by  a  court  of 
equity.  Howe  v.  Nickerson,  14  Allen 
(Mass.)  400. 

A  bill  in  chancery  will  not  lie  to 
compel  the  specific  performance  of  an 
award  for  the  payment  of  a  sum  of 
money.  Turpin  z\  Banton,  Hard. 
(Ky.)  320. 

1.  Compare  Master  and  Servant 
vol.  14,  p.  787. 

An  agreement  requiring  personal 
service  will  not  be  specifically  enforced. 
Willingham  v.  Hooven,  74  Ga.  233;  58 
Am.  Dec.  435. 

Equity  will  not  enforce  specific 
performance  if  the  execution  of  the 
contract  would  require  the  supervision 
of  the  court.  Cooper  v.  Pena,  21  Cal. 
403;  Danforth  v.  Philadelphia,  etc.,  R. 
Co.,  30  N.  J.  Eq.  12 ;  Buck  v.  Smith,  29 
Mich.  166 ;  18  Am.  Rep.  84;  Blanchard 
V.  Detroit,  etc.,  R.  Co.,  31  Mich.  43 ;  18 
Am.  Rep.  142;  Port  Clinton  R.  Co.  v. 
Cleveland,  etc.,  R.  Co.,  13  Ohio  St. 
544;  McCarter  v.  Armstrong,  32  S. 
Car.  203;  Johnson  v.  Shrewsburv,  etc., 
R.  W.  Co.,  3  De  G.  M.  &  G\  914; 
Blackett  v.  Bates,  L.  R.,  i  Ch.  117. 

But  a  contract  for  the  lease  of  mines 
to  be  worked  in  a  specified  manner  does 
not  come  within  this  doctrine.  Whar- 
ton T'.  Stoutenburgh,  35  N.  J.  Eq.  266. 
Compare  Starnes  v,  Newsom,  i  Tenn. 
Ch.  239,  where  it  was  held  that  chan- 
cery cannot  enforce  the  specific  per- 
formance of  a  contract  to  cultivate  a 
particular  crop  in  a  designated  way, 
and  to  cut,  cure  and  deliver  it  in  a  cer- 


tain prescribed  manner,  nor  to  estimate 
damages  for  its  breach. 

In  Blanchard  v.  Detroit,  etc.,  R.  Co., 
31  Mich.  43;  18  Am.  Rep.  142,  the  con- 
tract by  the  railroad  company  was  to 
build,  erect  and  maintain  a  depot  suit- 
able for  the  convenience  of  the  public 
and  that  at  least  one  train  per  day 
should  stop  when  trains  run  on  the 
road,  and  that  freight  and  passengers 
should  be  regularly  taken  at  such  sta- 
tion. This  was  held  incapable  of  en- 
forcement. 

Equity  will  not  compel  the  specific 
performance  of  a  contract  with  a  city 
to  maintain  land  as  a  public  park  and 
permit  no  nuisances  thereon,  etc.,  as  it 
contains  covenants  of  continuous  sen*- 
ice,  the  enforcement  of  which  might 
require  the  constant  supervision  of  a 
court ;  and,  further,  because  every  al- 
leged violation  of  it  would  require'  tlie 
consideration  and  determination  of 
questions  of  fact.  Kidd  r.  McGinniss 
(N.'Dak.  1891),  48  N.  W.  Rep.  221. 

Gontinuoiu  SmnrioeB  Cannot  be  8pe- 
oifloally  Compelled. — Iron  Age  Pub.  Co. 
V.  Western  Union   Tel.   Co.,  S3   Ala. 


498;  Danforth  r.  Philadelphia,  etc.,  R. 
Co.,  30  N.J.  Eq.  12;  McCann  v.  South, 
etc.,  R.  Co.,  .2  Tenn.  Ch.  773:  Rutland 


Marble  Co.  v,  Ripley,  10  Wall.  (U.  S.) 
339;  Case  of  Mary  Clark,  i  Blackf. 
nfnd.)  122;  12  Am.'Dec.  2x3;  Ikerd  r. 
Beavers,  106  Ind.  483;  Lindsay  r.  Glass, 
119  Ind.  301;  Atlanta,  etc.,  R.  Co.  r. 
Speer,  32  Ga.  550;  79  Am.  Dec.  305; 
Western  Union  Tel.  Co.  v.  Union  Pac. 
R.  Co.,  I  McCrary  (U.  S.)  1558;  Black- 
ett V.  Bates,  L.  R.,  1  Ch.  117. 

But  the  violation  of  such  a  contract 
may  be  enjoined.  Western  Union  Tel. 
Co.  V.  Union  Pac.  R.  Co.,  i  McCrarv 
(U.  S.)  558;  Western  Union  Tel.  Co. 
V.  St.  Joseph,  etc.,  R.  Co.,  1  McCrarr 
(U.  S.)  565. 

An  agreement  to  take  care  of  one 
and  provide  for  her  *'in  case  of  her  gen- 
eral debilitv  or  sickness*'  not  enforcc- 
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able.     Mowers  v.   Fogg,  45  N.  T.  Eq. 
130.     See  Bourget  v.  Monroe,  58  Mich. 

563- 

A  logging  contract  between  A  on 
one  side  and  a  firm  composed  of  A  and 
B  on  the  other,  cannot  be  specifically 
enforced  on  behalf  of  A 's  personal  rep- 
resentatives after  his  death,  because  a 
court  of  equity  has  no  means  of  seeing 
to  its  execution,  and  (he  judgment  and 
business  faculty  of  the  deceased  partner 
cannot  be  supplied.  Roberts  v,  Kel- 
sey,  38  Mich.  602. 

By  a  contract  in  writing  the  defend- 
ant agreed  to  repair  the  plaintiffs  steam 
sawmill;  build  fences,  etc.,  and  the 
plaintiff  to  sell  to  the  defendant,  as  soon 
as  the  repairs  were  finished,  one  undi- 
vided half  of  the  premises  on  which  the 
mill  was  situated,  plaintiff  and  defend- 
ant then  to  form  a  partnership  to  work 
the  mill  for  on^  year,  at  the  end  of 
which  time,  if  the  plaintiff  wished  to 
retire,  defendant  was  to  pay  him  for  the 
premises  a  fixed  sum;  but  if  plaintiff 
did  not  choose  to  retire,  the  partnership 
was  to  continue  for  five  years.  Held^ 
that  this  was  not  a  proper  case  for  spe- 
cific performance,  and  the  plaintifTs 
bill  for  that  purpose  was  dismissed. 
Reed  v.  Vidal,  5  Rich.  Eq.  (S.  Car.) 
289. 

In  the  case  of  Mar^'  Clark,  i  Blackf. 
(Ind.)  122 ;  12  Am.  Dec.  213,  the  court, 
by  Holman,  J.,  said  :  "A  covenant  for 
service,  if  performed  at  all,  must  be 
personally  performed  under  the  eye  of 
the  master;  and  might,  as  in  the  case 
before  us,  require  a  number  of  years. 
Such  performance,  if  enforced  by  law, 
would  produce  a  state  of  servitude  as 
degrading  and  demoralizing  in  its 
consequences  as  a  state  of  absolute 
slavery." 

A  contract  by  a  railroad  company 
with  a  city  to  locate  its  terminus,  prin- 
cipal ofiic'es  and  machine  shops  therein, 
and  to  continue  them  there,  even  though 
its  own  interests  and  those  of  the  pub- 
lic might  subsequently  demand  their 
removal,  is  not  enforceable  in  equity, 
and  the  city*s  only  remedy  for  its 
breach  is  in  damages.  Texas,  etc..  R. 
Co.  r.  Marshall,  136  U.  S.  393;  42  Am. 
&  Eng.  R,  Cas.  637. 

Equity  will  not  enforce  the  perform- 
ance of  a  contract  to  keep  in  repair  a 
railway  within  a  period  of  manv  years. 
Oregonian  R.  Co.  v,  Oregon  k,,  etc., 
Co.,  37  Fed.  Rep.  733. 

But  it  was  held  in  Chubb  v.  Peck- 
ham,  13  N.  J.  Eq.  207,  that  a  father, 
having  conveyed  his  entire  estate  to  his 


children,  on  their  stipulation  to  support 
and  maintain  comfortably  their  parents- 
suitably  to  their  condition,  and  wher- 
ever they  might  choose  to  reside,  had  a 
decree  for  specific  performance  in  hi& 
favor,  though  the  conveyed  property 
was  wholly  inadequate  to  such  support. 

Nor  Contraeti  to  be  Performed  in  tbe 
Remote  Future. — See  Al worth  v,  Sey- 
mour, 42  Minn.  526. 

Specific  performance  of  a  verbal  con- 
tract, which  is  executory,  and  depends, 
on  a  future  event  which  may  never 
happen,  will  not  be  decreed.  Bradley 
V,  Morgan,  2  A.  K.  Marsh.  (Ky.)  369. 

A  railroad  corporation,  in  considera- 
tion of  a  grant  of  a  right  of  way 
through  the  premises  of  S,  contracted 
to  place  beside  their  road,  on  said 
premises,  a  platform  convenient  for 
lading  and  unlading  cars,  and  to  take  , 
from  that  platform  all  produce  to  be 
shipped  by  S,  and  to  bring  and  place 
on  it  f(ll  freight  shipped  by  or  for  him 
to  that  place  from  any  other  point  on 
their  road,  provided  the  railroad  had 
three  days'  notice  of  any  such  freight 
to  be  transported.  Held^  that  a  bill  in 
equity  would  not  lie  in  favor  of  S 
against  the  railroad,  to  compel  a  spe- 
cific performance  of  the  contract.  At- 
lanta, etc.,  R.  Co.  t/.  Speer,  32  Ga.  550; 
79  Am.  Dec.  305. 

Nor  ThoM  Wlileh  Bun  for  an  Uncer- 
tain Period. — See  Morris  v.  Peckham, 
51  Conn.  128. 

A  judgment  creditor  agreed  with  one 
of  three  defendants,  who  was  the  prin- 
cipal in  the  debt  upon  which  the  judg- 
ment was  recovered,  the  others  being 
sureties,  that  so  long  as  the  principal 
would  paj'  the  interest  on  the  judgment^ 
and  if  he  would  pay  the  costs,  the  matter 
might  stand  as  though  no  judgment  had 
been  obtained,  which  agreement  was 
for  an  indefinite  length  of  time.  Held^ 
that  such  an  agreement  could  not  be 
enforced  in  a  court  of  equity.  Gardner 
r.  Watson,  13  III.  347. 

But  specific  performance  was  de- 
creed in  Cornwall,  etc.,  R.  Co's  Ap- 
peal, 125  Pa.  St.  232;  42  Am.  &  Eng. 
R.  Cas.  233,  where  the  suit  was  to  en- 
force an  agreement  between  two  rail- 
road companies  in  reference  to  a  cross- 
ing of  their  tracks  at  grade,  the  agree- 
ment providing  that  "in  the  use  or 
working  of  the  railroads  of  the  parties 
hereto  at  or  near  the  point  of  crossings 
all  trains,  engines  or  cars  of  the  party 
of  the  second  part  shall  come  to  a  full 
stop  at  a  distance  of  at  least  200  feet 
from   the  point  of  crossing,  and  shall 
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not  proceed  until  the  proper  signal 
shall  have  been  g^ven  by  the  watchman 
in  charge.  All  engines  and  trains  of  the 
party  of  the  first  part  shall  have  pri- 
ority of  passage  over  the  trains  and 
engines  of  the  party  of  the  second  part." 

And  in  Joy  v.  St.  Louis,  138  U.  S.  1, 
a  contract  of  a  railroad  company  which 
permitted  other  railway  companies  to 
use  its  right  of  way  was  enforced, 
although  such  duties 'would  be  contin- 
uous. 

So,  as  against  the  successors  of  the 
contracting  parties,  specific  perform- 
ance was  decreed  of  a  contract  between 
two  railroad  companies,  whereby  one 
granted  to  the  other  and  its  successors 
the  right  to  cross  the  tracks  of  the 
former,  upon  certain  conditions,  includ- 
ing payment  of  $Soo  a  year  on  account 
of  the  expense  of  keeping  a  flagman  at 
such  crossing,  and  the  latter  agreed  to 
comply.  And  this,  in  a  proceeding 
under  the  Law  of  1850,  ch.  140,  §  28, 
suhd.  6.  Rome,  etc.,  R.  Co.  v.  Ontario 
Southern  R.  Co.,  16   Hun  (N.  Y.)  445. 

Kor  Ck>iitraetB  Calling  for  the  EzerclM 
of  Pooullar  Skill,  Judgment,  Care  and 
Attention,  Talents,  or  Peculiar  Confidence 
and  Esteem. — Iron  Age  Publishing  Co. 
V.  Western  Union  Tel.  Co.,  83  Ala. 
49S;  Ikerd  t/.  Beavers,  106  Ind.  483; 
Bickford  r.  Davis,  11  Fed.  Reo.  549; 
Western  Union  Tel.  Co.  v.  Union  Pac. 
R.  Co.,  3  Fed.  Rep.  423;  Campbell  v. 
Rust,  85  Va.  6^3.  Compare  Josline  v. 
Stokes, '38  N.  jl  31. 

Where  the  duties  to  be  fulfilled  are 
continuous,  and  involve  the  exercise  of 
skill,  personal  labor,  and  cultivated 
judgment,  as  to  deliver  marble  of  cer- 
tain kinds,  and  in  blocks  of  such  a  kind 
that  the  court  is  incapable  of  determin- 
ing whether  they  accord  with  the  con- 
tract or  not,  the  contract  will  not  be 
enforced  in  a  court  of  equity.  Rutland 
Marble  Co.  v,  Ripley,  10  Wall.  (U.  S.) 
339. 

Equity  will  not  require  the  specific 
performance  of  continuous  duties  which 
involve  personal  labor  and  care ;  as,  for 
example,  the  running  of  the  cars  of  a 
street  railroad  along  a  particular  street, 
daily,  *'  at  such  regular  intervals  as  may 
be  right  and  proper,"  whether  the  obli- 
gation of  the  railroad  company  be 
rested  on  contract  or  the  provisions  of 
its  charter.  McCann  r.  South,  etc.,  R. 
Co.,  2  Tenn.  Ch.  773.  See  Lattin  r. 
Hazard   (Cal.  1891),  27  Pac.  Rep.  515. 

An  agreement  to  employ  one  on  an 
annual  salary  if  he  will  take  a  certain 
interest  in  the  corporation,  and  on  fail- 


ure to  so  employ  htm  to  repurchase  hit 
stock  at  a  fair  price  to  be  determined 
by  arbitration,  not  enforceable.  Norcs 
V,  Marsh,  123  Mass.  286. 

Courts  of  chancery  will  refuse  to  de- 
cree specific  performance  of  a  contract 
under  which  the  defendant,  who  is  a 
mechanical  expert  and  inventor,  agrees 
to  produce  and  construct  by  his  labor, 
skill,  and  inventive  genius,  for  the 
plaintiff,  who  is  a  manufacturer,  certain 
improved  machinery  for  manufacturing 
speaking  tubes,  no  "^details  of  specifica- 
tions being  given  in  the  contract  as  to 
the  form,  material,  structure,  principle 
or  mode  of  operation  of  the  (Proposed 
machines,  but  all  those  matters  being 
left  wholly  to  the  judgment  and  discre- 
tion of  the  defendant.  Wollensak  r. 
Briggs,  119  III.  453. 

Equity  will  not  enforce  the  specific 
performance  of  a  contract  to  sing  at 
concerts,  etc.,  but  the  party  will  be  left 
to  his  legal  remedy.  Sanquirico  r. 
Benedetti,  i  Barb.(I^.  Y.)  315;  DeRiv- 
afinoli  V.  Corsetti,  4  Paige  (N.  Y.)  265; 
25  Am.  Dec.  532;  Mapleson  r\  Dc- 
Puente,  13  Abb.  N.  Cas.  (N.  Y.)  146; 
Fredricks  v.  Mayer,  13  How.  Pr,  (N. 
Y.)  568;  I  Bosw.  (N.  Y.)  231;  Kembie 
r.  Kean,'6  Sim.  333;  Kimberley  r.  Jen- 
nings, 6  Sim.  340. 

Nor  to  play  base -ball.  Allegheny 
Base-Ball  Club  v,  Bennett,  14  Fed. 
Rep.  2S7;  Metropolitan  Exhibition  Co. 
V,  Ward,  24  Abb.  N.  Cas.  (N.  Y.)  393; 
Metropolitan  Exhibition  Co.  r.  Ewing. 
24  Abb.  N.  Cas.  (N.  Y.)  419.  Sec 
Metropolitan  Exhibition  Co.  r.  Ewing, 
24  Fed.  Rep.  198.  And  see  note  30 
Cent.  L.J.  310. 

De  Rivafinoli  r.  Corsetti,  4  Paige (N. 
Y.)  265,  was  a  suit  for  injunction  and 
specific  performance  brought  by  a 
manager  of  an  Italian  opera  to  com- 
pel the  performance  of  a  contract  to 
sing.  The  court,  by  Walworth,  Ch.. 
said:  '*  Upon  the  merits  of  the  case.  I 
suppose  it  must  be  conceded  that  the 
complainant  is  entitled  to  a  specific 
performance  of  this  contract,  as  the 
law  appears  to  have  been  long  since 
settled  that  a  bird  that  can  sing  and 
will  not  sing  must  be  made  to  sing. 
.  .  .  Although  the  authority  before 
cited*'  [old  adage]  '*shows  the  law  to  be 
in  favor  of  the  complainant,  so  far  at 
least  as  to  entitle  him  to  a  decree  for 
the  singing,  I  am  not  aware  that  any 
officer  of  this  court  has  that  perfect 
knowledge  of  the  Italian  language 
or  possesses  that  exquisite  sensibility 
of  the  auricular  nerve,  which  is  nee- 
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essaiy  to  understand  and  enjoy  with  a 
proper  zest  the  peculiar  beauties  of  the 
Italian  opera,  so  fascinating  to  the 
fashionable  world.  There  might  be 
some  difficulty,  therefore,  if  the  de- 
fendant was  compelled  to  sing  under 
the  direction  and  in  the  presence  of  the 
master  in  chancery,  in  ascertaining 
whether  he  performed  his  engagement 
according  to  its  spirit  and  intent.  It 
would  also  be  very  difficult  to  deter- 
mine what  effisct  coercion  might  produce 
upon  the  defendant's  singing,  especially 
in  the  livelier  airs ;  although  the  fear  of 
imprisonment  would  deepen  his  serious* 
ness  in  the  graver  parts  of  the  drama. 
But  one  thing,  at  least,  is  certain:  his 
songs  will  be  neither  comic  nor  even 
semi-serious,  while  he  remains  confined 
in  that  dismal  cage,  the  debtor's  prison 
of  New  York."  In  accordance  with 
the  opinion,  as  above,  specific  perform- 
ance was  refused. 

Equity  will  restrain  the  breach  of 
negative  covenants  in  such  contracts  by 
injunction,  as  where  the  defendant  has 
agreed  to  sing  or  act,  or  work  for  no 
one  else  but  plaintiff,  and  is  proposing 
to  contract  with  others.  Injunction, 
vol.  lo,  p.  948.  See  also  Lumley  v, 
Wagner,  i  DeG.  M.  &  G.  604;  13 
E.  L.  &  E.  252  {overruling  Kemble 
V,  Kean,  6  Sim.  333);  Bradley  v.  Bos- 
ley,  I  Barb.  Ch.  (N.  Y.)  125;  Mon- 
tague  V,  Flockton,  L.  R.,  16  Eq.  189; 
Daly  v.  Smith,  49  How.  Pr.  (N.  Y.) 
150;' Dupre  T'.  Thompson,  4  Barb.  (N. 
Y.)  279;  Hahn  v,  Concordia  Soc,  42 
Md.  460;  McCaull  v.  Braham,  16  Fed. 
Rep.  37;  Frede»icks  v.  Maver,  13  How. 
Pr.  (N.  Y.)  567;  Butler  i\  Gallelti,  21 
How.  Pr.  (N.  Y.)  466.  Compare  Cort 
XK  Lassard,  18  Oregon  221. 

This  was  not  the  early  American 
practice,  however,  for  some  of  the  lead- 
ing cases  follow  Kemble  i'.  Kean,  6 
Sim.  333,  and  hold  that  inasmuch  as 
such  covenants  cannot  be  affirmatively 
enforced  their  breach  cannot  be  en- 
joined. See  Sanquirico  v.  Benedetti, 
I  Barb. (N.  Y.)3i5;  Hamblinr.  Dinne- 
ford,  2  Edw.  Ch.*(X.  Y.)  529;  Burton 
r.  Marshall,  4  Gill  (Md.)  487;  45  Am. 
Dec.  171;  Hayes  v.  Willio,  11  Abb. 
Pr.  N.  S.  (N.  Y.)  167. 

Cort  V.  Lassard,  18  Oregon  221 ;  30 
Cent.  L.  J.  226,  was  a  suit  to  enforce  a 
contract  made  by  certain  acrobats  to 
perform  exclusively  for  plaintiff  for  a 


period  of  six  weeks,  by  enjoining  the 
making  of  similar  engagements  with 
others  in  violation  of  the  agreement 
with  plaintiff  who  was  a  theatrical 
manager.  Injunction  was  refused  be- 
cause the  services  involved  no  peculiar 
talent,  the  court,  by  Lord,  J.,  saying : 
"  If  the  services  contracted  for  by  the 
plaintiff  to  be  rendered  by  the  defend- 
ant were  unique  and  extraordinary, 
involving  such  special  merit  or  qualifi- 
cations in  them  as  to  make  such  serv- 
ices distinctly  personal  and  peculiar,  so 
that  in  case  of  default  by  them  the 
same  or  like  services  could  not  be 
easily  procured,  nor  be  compensated  in 
damages,  the  court  iKOuld  be  warranted 
in  applying  its  pre^htive  jurisdiction 
and  granting  relief,  but  otherwise,  or 
denied,  if  such  services  were  ordinary 
and  without  special  merit,  and  such  as 
could  be  readily  supplied  or  obtained 
from  others  without  much  difficulty  or 
expense. 

1.  An  agreement  to  execute  articles 
of  partnership  will  be  enforced 
in  equity,  but  not  to  compel  the 
parties  to  act  under  them  after  execu- 
tion. Satterthwait  v.  Marshall,  4  Del. 
Ch.  337. 

A  mere  agreement  to  form  a  partner- 
ship does  not,  of  itself,  create  a  part- 
nership ;  nor  does  the  relation  of  part- 
ners exist  between  the  parties  thereto, 
until  they  enter  on  the  execution  of 
the  agreement.  While  it  remains  ex- 
ecutory, if  one  of  them  refuses  to  carry 
it  into  effect,  the  only  remedy  of  the 
other  is  by  an  -  action  at  law  for  the 
violation  of  the  agreement  or  by  a  bill 
in  equity  to  enforce  specifically  its  per- 
formance.     Wilson    V.    Campbell.   10 

111.383. 

And  see  Rust  v,  Conrad,  47  Mich. 
449;  41  Am.  Rep.  720;  Hercy  r.  Birch, 
9  Ves.  357 ;  Scott  v.  Rayment,  L.  R.,  7 
Eq.  Cas.  ii2;  Roberts  v.  Kelsey,  38 
Mich.  602;  Meason  v.  Kaine,  63  Pa.  St. 
335;  New  Brunswick,  etc.,  Co.  7\ 
Muggeridge,  4  Drew.  686;  Sheffield 
Gas  Consumers'  Co.  v,  Harrison,  17 
Beav.  294. 

Courts  of  equity  cannot  specifically 
enforce  an  agreement  to  enter  partner- 
ship, and  as  a  member  of  the  firm  to 
use  and  exercise  personal  skill  and 
judgment  according  to  the  shifting 
needs  of  property  and  business  from 
time    to    time,    m    the    control  and 
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yn.  EssEHTlALS  TO  AK  BVTOBCEABLB  COKTRACT. — There  are  cer- 
tain  requirements  which  a  contract  must  possess  before  a  court 
of  equity  will  render  a  decree  compelling  a  specific  performance 
of  it. 

1.  Certainty. — The  contract  must  be  definite  and  certain  in  its 
terms  and  limitations.^ 


eration,    etc.,    Assoc,  v.   Phillips,    56 
Cal.  539;  Dodd   v.   Seymour,  21  Conn. 
476 ;  HoUenbeck  v.  Prior,  5  Dak.   29S; 
Miller  v.  Gotten,  5   Ga.   341 ;  Fitzpat- 
rick   V,   Beatty,  6  III.   545;    Allen  r. 
Webb,  64  III."  342 ;  Bowman   v.  Cun- 
ningham, 78  111.  48 ;  Day  r.  Griffith,  15 
Iowa   104;    Water   r.    Brown,   7  J.  J. 
Marsh.  (Ky.)  123 ;  Burke  i\  His  Credit- 
ors, 9  La.  Ann.  56;   Higgins  v,  Butler, 
78  Me.   520;  Gelston  v.  Sigmund,  27 
Md.  334;  Reese  v.  Reese«  41  Md.  554; 
O'Brien  v.  Pentz,  48  Md.   562;    Hop- 
kins  V,   Roberts,  54   Md.  312;  Boston, 
etc.,  R.  V,  Babcock,  3   Gush.   (Mass.) 
228;  Grace   v.  Denison,  114  Mass.  16: 
McMurtrie  v.    Bennette,     Harr.     Ch. 
(Mich.)    124;     Millerd    v,    Ramsdell 
Harr.  (Mich.)  373 ;  Munsell  v.  Loree. 
21  Mich.  491 ;  McClintock  r.  Laing,  22 
Mich.    212;    Bumpus   v.    Bumpus,  ^3 
Mich.  346;  Wright  r.  Wright,  31  Mich. 
38o;Blanchard  r.  Detroit,  etc.,  R.  Co., 
court    by    Lord    Loughborough,     31  Mich.  44;  18  Am.  Rep.    142;   Nip- 
:  "  There   is  nothing  of  more  im-     polt  v,  Kammon,  39  Minn.  372  ;  Mont- 
gomery T'.  Norris,  i  How.  (Miss.)  499; 
Aston  V.  Robinson,  49  Miss.  348;Robe- 
son   V.  Hornbaker,   3    N.    J.    Eq.    60: 
Rockwell  V.  Lawrence,  6  N.  J.  " 
Lockerson   v.   Still  well,    13 
357 ;  Nichols  r.  Williams,  22 
63;   Brown  v.  Brown,  33  X.  T.  Eq.  650; 
Rutan    r.  Crawford,  45    N.J.   Eq.99; 
Mehle   x\  Von  DerWuIbeke,    2  Lans. 
(N.  Y.)267;    Footr.  Webb,   59  Barb. 
(N.  Y.)  38;  Port  Tervis,  etc.,  R.  Co.  v. 
New  York,   etc.,  K.   Co.,   56  Hun  (N. 
Y.)  647;  Cronkhitcr.  Cronkhite,94  N. 
Y.  323 ;   Buckmaster  v,  Thompson,  36 
N.  Y.  558;  Stanton  r.  Miller,  58  N.  Y. 
192;  Maud  V,  Maud,  33  Ohio   St.  147; 
Hammer  t'.  McEldowney,  46  Pa.  St 
334;  Bailouts  Appeal,   133   Pa.  St  64; 
May    V.   Cavender,  29    S.   Car.    598; 
Spears  v.  Long,  32  S.  Car.  528 ;  Morri- 
son V.  Searight,  4   Baxt.   (Tenn.;  476; 
Pierce  v.  Catron,  23  Gratt.  (Va.)  5S8; 
Pigg  ^'  Corder,i2  Leigh (V a. )69; Shen- 
andoah Valley  R.  Co.  v.  Lewis,  76  Va. 
833;  12  Am.  &.  Eng.  R.  Cas.  305:  Lit- 
terall  v,  Jackson,  80  Va.  604 ;   Patrick 
V,  Horton,  3  W.  Va.  23 ;  Blanchard  v, 
McDoug^l,  6  Wis.   167 ;  70  Am.  Dec- 
458;   Tier  nan  r.  Gibney,   24  Wis.  190; 


-management  of  the  partnership  affairs. 
Buck  r.  Smith,  29  Mich.  166;  18  Am. 
Rep.  84. 

Equity  will  not  enforce  an  agree- 
ment to  enter  into  partnership  which 
is  silent  as  to  the  duration  of  such  part- 
nership, since  such  a  partnership  may 
be  dissolved  at  the  will  of  either  part- 
ner as  soon  as  it  is  formed.  Buck  t*. 
Smith,  29  Mich.  166 ;  18  Am.  Rep.  84. 

But  it  was  held  in  Whitworth  v. 
Harris,  40  Miss.  483,  that  although  a 
partnership  is  of  indefinite  limitation,  a 
court  of  equity  will  decree  specific 
performance  of  the  articles  where  it  is 
necessary,  in  order  to  invest  the  com- 
plainant with  the  legal  rights  for  which 
he  contracted. 

And  see,  generally.  Partnership, 
vol.  17,  p.  824. 

1.  See  note  to  Atwood  v.  Cobb,  26 
Am.  Dec.  661. 

In  Lloyd  v.  Collett,  4  Bro.  C.  C  469, 

the  

said 

portance  than  that  the  ordinary  con 
tracts  between  man  and   man   should 
be  fixed  and  certain,  and  that  it  should 
be  certainly   known  when   a   man   is 
bound  and  when  not."* 

The  contract  which  is  sought  to  be 
specifically  executed  must  not  only  be 
proved,  but  its  terms  must  be  so  pre- 
cise that  neither  party  could  reason- 
ably misunderstand  them.  If  the  con- 
tract is  vague  or  uncertain,  or  the  evi- 
<lence  to  establish  it  is  insufficient,  a 
court  of  equity  will  not  exercise  its 
extraordinary  jurisdiction  to  enforce 
it,  but  will  leave  the  party  to  his  legal 
remedy.  Colson  v,  Thompson,  2 
Wheat.  (U.  S.)  336;  Carr  v,  Duval,  14 
Pet  (U.  S.)  77;  Kendall  r.  Almy,' 2 
Sumn.  (U.  S.)  278;  Bowen  r.  Waters, 
2  Paine  (U.  S.)  i ;  Preston  v.  Preston, 
95  U.  S.  200 ;  Zeringue  t'.  Texas,  etc., 
R.  Co.,  34  Fed.  Rep.  239;  Iron  Age 
Pub.  Co.  V.  Western  Union  Tel.  Co., 
83  Ala.  498 ;  Angel  v.  Simpson,  85  Ala. 
53;  Jordan  x\  Deaton,  23  Ark.  704; 
Magee  v.  McManus,  70  Cal.  553;  Mor- 
rison V,  Rosstgnol,  5  Cal.  64 ;  Minturn 
V,  Bay  lis,  33  Cal.  129;  Agard  x\  Valen- 
"Cia,  39  Cal  292 ;    Los   Angeles  Immi- 


1006 


toContraet.  SPECIFIC  PERFORMANCE, 


Certainty. 


Stout  V.  Weaver,  72  Wis.  148;  Harnett 
V.  Yielding,  2  S.  &.  L.  549 ;  Paris  Choc- 
olate Co.  V.  Crystal  'Palace  Co.,  3  S. 
&  G.  119;  Tatham  v.  Piatt,  9  Hare  660; 
Franks  v,  Martin,  i  Eden  309 ;  Repetti 
V,  Maisak,  6  Mackej  (D.  C.)  366. 

A  court  of  equity  will  enforce  spe- 
cific performance  of  a  contract,  pro- 
vided that,  though  inartificially  drawn, 
the  meaning  of  the  contract  is,  upon 
consideration  of  4he  whole,  intelligible 
to  the  court.     Bull  r.  Bell,   4  Wis.  54. 

Specific  performance  of  a  contract 
for  the  sale  of  lands  will  not  be  en- 
forced, unless  the  parties  have  described 
and  identified  the  particular  tract,  or 
the  contract  furnishes  the  means  of 
identifying  with  certainty  the  land  to 
be  conveyed.  Parrish  v.  Koons,  1  Pars. 
Sel.  Cas'  (Pa.)  79;  Jordan  v.  Deaton,. 
23  Ark.  704;  Ferris  v,  Irving,  28  Cal. 
645;  Millerd  v.  Ramsdell,  Harr.  (Mich.) 
373;  Shelton  v.  Church,  10  Mo.  774; 
Camden,  etc.,  R.  Co.  v.  Stewart,  18  N. 
J.  Eq.  489;  Prater  t;.  Miller,  3  Hawks 
(N.  Car.)  628;  Capps  v.  Holt,  5  Jones 
Eq.  (N.  Car.)  153;  Patrick  v.  Horton, 
3  W,  Va.  23;  Maud  v.  Maud,  33  Ohio 
St.  147. 

This  is  the  rule  whether  the  contract 
relate  to  real  estate  or  to  chattels. 
Preston  v.  Preston,  9s  U.  S.  200;  Brix 
V,  Ott,  loi  111.  70 ;  Borden  v.  Croak, 
131  111.  68;  19  Am.  St.  Rep.  23;  Mc- 
Murtrie  T'.  Bennette,  Harr.  Ch.  (Mich.) 
126;  Welsh  V,  Bayaud,  21  N.  J.  Eq. 
186;  Taylor  v.  Ashley,  15  Tex.  50; 
Olmstead  v.  Abbott,  61  Vt.  a8i ;  Gra^- 
ham  r.  Hendren,  5  Munf.  (Va.)  185. 

A  contract,  the  consideration  where- 
of was  to  give  one  who  was  to  organ- 
ize a  new  railroad  corporation  "  secu- 
rities thereof  and  a  contract  for  the 
construction  of  a  part  of  said  road  "  was 
held  too  vague  in  that  particular  to 
justify  specific  performance.  Ballou's 
Appeal,  133  Pa.  St.  64. 

Where,  by  the  terms  of  an  agreement 
to  convey  real  estate,  the  deed  was  to 
be  delivered  "  upon  receipt  of  balance 
of  cash  payments,  and  the  securities  for 
deferred  payments,  herein  stipulated," 
there  being  no  other  reference  to  se- 
curities, or  statement  of  what  they  were 
to  be,  specific  performance  is  impos- 
sible by  reason  of  the  indefiniteness  in 
that  particular.  Holliday  v,  Hubbard, 
45  Minn.  333. 

An  action  will  not  lie  for  the  .specific 
performance  of  a  contract  to  convey 
land,  where  the  consideration  named  is 
that  the  purchaser  shall  erect  thereon 
*'  a  certain  building,"  without  any  fur- 


ther description.  By  reason  of  it« 
uncertainty  the  contract  cannot  be 
performed.  Mastin  v,  Halley,  61  Mo. 
196. 

A  contract  that  one  may  erect  and 
occupy  as  long  as  he  desires,  an  ofiUce 
on  the  land  of  another,  is  too  uncertain 
to  be  enforced.  Nelson  v,  Kelly,  91 
Ala.  569. 

A  resolution  of  the  board  of  direct- 
ors of  a  corporation  **  that  two  acres 
be  sold,"  is  too  uncertain  to  authorize 
a  court  to  decree  the  specific  perform- 
ance of  a  sale.  Carr  v,  Passaic  Land, 
etc.,  Co.,  22  N.  J.  Eq.  85. 

A  promise  to  convey  160  acres  *'  in 
any  one  of  the  following  counties," 
naming  them,  is  incapable  of  enforce- 
ment. Newman  v,  Perrill,  73  Ind.  153. 
See  Shelton  v.  Church,  10  Mo.  774; 
Reed  v.  Hornback,  4  J.  J.  Marsh.  (Ky.) 
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Where  the  agreement  gives  a  defect- 
ive and  uncertain  description  of  the 
land  to  be  conveyed,  it  cannot  be  spe- 
cifically enforcedf,  in  the  absence  of  an 
allegation  of  a  mistake  and  a  prayer 
for  its  reformation.  Gigos  v.  Cochran, 
54  Ind.  593. 

A  bill  in  equity  will  not  lie  to  en- 
force the  specific  performance  of  a 
bill  of  sale  of  500  head  of  cattle,  to  be 
selected  out  of  a  large  herd,  of  which 
they  form  a  part.  McLaughlin  v. 
Piatti,  27  Cal.  451. 

A  deed  of  sale  and  compromise 
contained  the  stipulation  that  the  ven- 
dee or  his  assigns  **  shall  build  and 
keep  in  repair  such  bridges  as  may  be 
necessary  over  the  land  herein  ac- 
quired." Held^  too  indefinite  for  speci- 
fic performance.  Zeringue  v.  Texas, 
etc.,  R.  Co.,  34  Fed.  Rep.  239. 

The  complaint  prayed  the  specific 
performance  of  a  contract  for  the 
right  to  make  and  sell  certain  knit 
goods,  and  averred  that  its  terms  were 
expressed  in  a  written  instrument, 
which  was  prepared  for  execution 
but  never  signed.  The  instrument 
failed  to  give  the  weight  of  the  goods 
per  yard,  to  which  plaintiflTs  right  to 
manufacture  was  obviously  to  be  re- 
stricted. Held^  that,  in  the  absence 
of  any  evidence  showing  what  weight 
was  agreed  upon,  there  was  no  sufllici- 
ently  definite  contract.  Kayser  v. 
Arnold  (Supreme  Ct.),  i  N.  Y.  Supp. 
412;  124  N.  Y.  674. 

A  bill  for  the  specific  performance 
of  a  contract  to  make  certain  speaking 
tubes,  which  did  not  stipulate  as  to 
their   form,  material,  or  principal  of 
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operation,  was  held  not  maintainable; 
and  this  though  praying  discovery  of 
the  structure  of  those  already  built. 
Wollensak  v.  Briggs,  20  111.  App.  50. 

Specific  performance  of  a  contract 
will  not  be  decreed,  where  there  is  a 
strong  doubt  whether  the  parties  un- 
derstood the  contract  alike.  Coles  v, 
Bowne,  10  Paige  (N.  Y.)  526. 

A  specific  execution  of  general  prom- 
ises by  one  to  establish  a  passway 
over  his  land,  where  no  specific  con- 
tract was  made  by  him  with  any  per- 
son, cannot  be  had.  Hall  v,  McLeod, 
2  Mete.  (Ky.)  98;  74  Am.  Dec.  400. 
See  Stanton  v.  Miller,  58  N.  Y.  192. 

Where  the  uncertainty  was  in  refer- 
ence to  the  location  of  a  footpath 
which  the  purchaser  was  to  lay  out,  it 
was  held  sufficient  to  defeat  a  decree 
for  specific  performance.  Taylor  v. 
Gilbertson,  2  Drew.  391. 

Doubt  as  to  Terms. — ^The  principle, 
that,  where  doubt  exists,  a  court  of 
chancery  will  not  decree,  does  not  re- 
fer to  a  particular  fact  in  a  cause,  but  to 
the  terms  of  a  contract.  When  those 
are  doubtful,  chancery  cannot  aid ;  but, 
after  ascertaining  the  facts  of  a  cause, 
the  decision  will  be  given  according  to 
the  preponderance  of  testimony.  Wal- 
ton V,  Coulson,  I  McLean  (U.  S.)  120. 

If  the  evidence  leaves  any  uncer- 
tainty as  to  the  existence  of  the  con- 
tract, or  as  to  its  terms,  a  decree  ought 
to  be  withheld.  Cutsinger  v,  Ballard, 
115  Ind.93;  Baldwin  v.  Kerlin,  46  Ind. 
426;  Miller  v.  Campbell,  52  Ind.  125; 
Gigos  T^  Cochran,  54  Ind*.  593 ;  New- 
man V.  Perrill,  73  Ind.  153. 

A  executed  to  B  several  notes  for  the 
payment  of  money  due  at  subsequent 
periods.  B  executed  to  A  a  bond  for 
the  conveyance  of  real  estate,  and 
agreed  if  A  could  not  pay  the  notes 
when  due,  he  would  not  sue  or  harass 
him  for  their  payment  until  he  could 
make  payment  out  of  the  proceeds  of 
the  real  estate.  Ope  note  was  trans- 
ferred, and  suit  was  brought  thereon. 
Held^  that  the  agfreement  not  to  sue 
was  too  vague  and  indefinite  to  warrant 
the  interference  of  a  court  of  chancery 
to  enforce  a  specific  performance  or 
to  rescind  the  contract.  Knuckolls  x\ 
Lea,  10  Humph.  (Tenn.)  577. 

Equity  will  not  compel  the  specific 
performance  of  an  agpreement  to  care 
for  complainant  and  provide  for  her  in 
case  of  her  *'general  debility  or  sick- 
ness." Mowers  v.  Fogg,  45  N.  J.  Eq. 
120. 

The  rule  that  a  specific   performance 


will  be  refused  where  the  contract  is 
vitiated  by  uncertainty  is  applied  with 
much  greater  strictness  against  assign- 
ees and  representatives  of  the  contract- 
ing parties.  Odell  v,  Morin,  5  Oregon 
96. 

Certainty  as  to  Tamia,  Price,  sad 
Tlme.--See  South  Wales,  etc  ,  R.Co.  r. 
Wythes,  5  DeG.  M.  &  G.  8S0:  Tavlor 
V.  Portington,  7  DeG.  M.  &  G.  328; 
Cooper  T/.  Hood,  36  Beav.  293;  Brom- 
ley V.Jeffries,  2  Vem.  415;  Blagden  r. 
Bradbear,  12  Ves.  466;  Carlisle  r.  Car- 
lisle, 77  Ala.  339;  Goodwin  r,  Lyon,  4 
Port.  (Ala.)  297;  Morrison  t^  Rossig- 
nol,  5  Cal.  64;  Agard  v.  Valencia,  39 
Cal.  292;  Morris  v.  Peckham,  51  Conn. 
128;  Miller  r.  Gotten,  5  Ga.  341;  At- 
wood  V,  Cobb,  16  Pick.  (Mass.)  327; 
.  26  Am.  Dec.  657;  Triebcrt  v.  Burgess, 
IX  Md.  452;  Olson  V.  Erickson,  42 
Minn.  440;  Wright  r.  Wright,  31  Mich. 
580;  James  v.  Muir,  33  Mich.  223; 
Munsell  v.  Loree,  21  Mich.  491;  Rock- 
well V.  Lawrence,  6  N.  J.  Eq.  190; 
Potts  V,  Whitehead,  20  N.  J.  Eq.  55; 
Nichols  v.  Williams,  22  N.  J.  Eq.  63; 
McKibbin  v.  Brown,  14  N.  J.  Eq.  13; 
Reed  v.  Lowe  (Utah),  29  Pac.  Rep.  74a 

Compare  Green  v.  Richards,  23  N". 
J.  Eq.  32;   Triebert  r.  Burgess,  11   Md. 

452. 

An  agreement  calling  for  **satisfacto- 
ry  security"  cannot  be  specifically  en- 
forced, this  not  being  sufficiently  spe- 
cific.    Ladd  V.   Stevenson,  43  Hun  (N. 

Y).  S4». 

So  with  a  promise  to"  secure**  a  credit- 
or. Cole  V.  Dealham,  13  Iowa  551; 
Day  v.  Griffith,  15  Iowa  104. 

An  agreement  to  renew  a  lease  for  as 
much  as  any  one  else  would  pay,  with 
option  on  the  part  of  the  lessee  to  ac- 
cept or  refuse  the  lease,  is  wanting  in 
certainty  and  mutuality,  and  therefore 
does  not  merit  the  interposition  of  a 
court  of  equity  to  enforce  it.  Gelston 
V.  Sigmund,  27  Md.  334. 

Specific  performance  of  a  lease  of 
land  for  the  lessor^s  life,  in  considera- 
tion of  support  by  the  lessee,  will  not 
be  enforced,  though  partly  executed 
by  the  lessee  if  there  be  uncertainty 
as  to  what  the  understanding  was 
as  to  the  nature  or  extent  of  the 
tenancy  or  as  to  the  consideration  to 
be  rendered  by  the  tenant,  but  the  les- 
see will  be  allowed  instead  the  present 
value  of  the  improvements  during  the 
lifetime  of  the  lessor.  Rutan  v.  Craw- 
ford, 45  N.  J.  Eq.  99. 

A  contract  for  the  sale  of  land  evi- 
denced by  a  receipt,  running  to  a  real- 
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estate  exchange,  of  ''$ioo,  as  earnest  on 
purchase  of  my  residence/'  describing 
it,  **for  the  suiiri  of  $20,500  cash ;  pos- 
session given  May  15,  1888,'*  cannot 
be  enforced  by  the  vendor,  though  the 
purchaser  afterwards  made  a  payment 
thereon,  and  wrote  the  vendor  that  he 
wished  to  close  **that  deal  up,"  and 
asked  for  a  deed,  and  promised  to  give 
a  check  for  the  same,  as  no  purchaser 
is  named  in  the  memorandum,  and  the 
terms  as  to  payment  and  security  are 
vague.  Shipman  v,  Campbell,  79 
Mich.  82. 

A  receipt  for  part  of  the  purchase 
money  of  land,  defining  the  lot  but 
not  stating  the  price  or  other  terms  of 
sale,  is  not  sufficient  to  entitle  the 
vendee  to  a  specific  performance  of 
the  agreement  of  sale.  Sole  v.  Hick- 
man, 20  Pa.  St.  180. 

Where  there  was  a  written  offer  to 
convey  land  within  a  time  fil'xed,  at  a 
price  named,  of  which  a  small  part 
was  to  be  paid  upon  the  execution  of 
the  deed,  and  the  balance  to  be  secured 
by  a  mortgage  on  the  land,  with  in- 
terest at  six  per  cent. — held  that  the 
failure  to  designate  any  time  when 
the  unpaid  balance  of  purchase  money 
was  to  be  paid,  left  a  material  part  of 
the  contract  undetermined;  and 
hence,  even  if  such  offer  had  been  ac- 
cepted, a  decree  for  specific  perform- 
ance would  not  be  made.  Potts  v. 
Whitehead,  20  N.  J.  Eq.  55. 

A  wrote  B  in  reference  to  the  pur- 
chase of  land,  saying  that  he  had 
offered  $40  per  acre,  but  that  he  then 
thought  $35  per  acre  would  be  a  big 
price  for  it,  and  that  **to  buy  the  land 
'  now  and  pay  cash  down  and  not  get 
possession  until  next  spring,  and  have 
the  taxes  to  pay  on  it  this  fall,  I  would 
not  want  to  pay  over  $2,000  for  the 
sixty  acres.  And,  counting  taxes  and 
interest  on  the  money,  that  would 
make  it  a  little  over  '$35  per  acre. 
.  .  .  If  that  will  buy  the  land^I  will 
take  it  and  pay  all  the  money  down." 
This  offer  was  accepted.  Held^  that 
this  contract  was  incapable  of  specific 
performance,  as  it  was  not  apparent 
how  much  was  offered.  Burkhalter 
T'.  Jones.  32  Kan.  5. 

A  mere  understanding  between 
husband  and  wife  that  land  bought  by 
the  husband  in  the  wife's  name  should 
in  certain  contingencies  revert  to  him, 
is  not  enforceable  in  equity.  There 
should  be  a  definite  agreement  to  con- 
vey. Johnson  v.  Johnson,  16  Minn. 
512. 


A  memorandum  authorized  a  sale  of 
land  "at  $1,800  net.  Incumbrance, 
$1,100,"  and  the  agreement  for  the  sale 
stated  the  terms  as,  "Price  of  prop- 
erty, $1,900.  Terms  of  sale,  cash; 
balance, ;  incumbrance  to  be  as- 
sumed by  the  purchaser."  Held^  so 
uncertain  as  to  preclude  specific  per- 
formance. Repetti  v.  Maisak,  6 
Mackey  (D.  C.)  366. 

Specific  performance  will  not  be  de- 
creed upon  a  contract  to  convey  land 
to  a  wife  and  such  of  her*s  and  her 
husband's  children  as  he  and  she  shall 
designate,  while  both  -  parents  are 
alive,  until  such  a  designation  has 
been  made.  Watkins  v.  Turner,  34 
Ark.  663. 

I  It  is  not  possible  to  enforce  a  writ- 
ten contract  which  does  not  specify 
the  time  it  is  to  continue,  where  it  ap- 
pears that  the  parties  made  a  contem- 
poraneous agreement  that  the  con- 
tract should  continue  in  force,  "only 
so  long  as  both  parties  should  desire," 
and  that  defendant  has  terminated  it. 
Real  Estate  Title  Ins.,  etc..  Go's  Ap- 
peal, 25  Pa.  St.  549. 

Specific  performance  will  be  de- 
nied of  an  agreement  to  convey,  when 
the  agreement  fails  to  show  whether 
the  conveyance  was  to  be  before  or 
'after  payment.  Roberts  v.  Campbell, 
59  Iowa  675. 

A  court  of  equity  will  not  enforce  a 
contract  for  the  conveyance  of  real 
estate,  which  stipulates  that  credit  is 
to  be  given  for  part  of  the  price,  but 
does  not  show  the  time  of  credit. 
Williams  r.  Stewart,  25  Minn.  516; 
Schmeling  v.  Kriesel,  45  Wis.  325. 

The  term  or  duration  of  a  lease  is 
an  essential  part  of  it,  and  a  court  of 
equity  cannot  decree  a  specific  per- 
formance of  a  cojitract  to  give  a  lease 
which  does  not  specify  the  term  for 
which  it  is  to  be  given.  Myers  v. 
Forbes.  24  Md.  598. 

Specific  performance  will  be  refused 
where  the  contract  fixes  no  time  for 
performance.  Gates  v.  Gamble,  53 
Mich.  181. 

When  a  mode  of  ascertaining  the 
price  is  fixed  by  the  contract,  that 
mode  must  be  pursued.  The  limit  to 
which  the  court  will  go  in  fixing  a 
price  is  to  ascertain  it,  when  the  con- 
tract simply  provides  that  it  shall  be 
fair.  Woodruff  i'.  Woodruff,  44  N.  J. 
Eq.  349. 

Where  the  price  is  not  given  and 
no  mode  of  determining  it  is  agreed 
upon  the  contract  cannot  be  enforced. 


22  C.  of  L. — 64 
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Pray  v,  Clark,  113  Mass.  283.  See 
infra^  this  title,  Incompleteness, 

Defendant  promised  complainant 
and  others  who  went  onto  land  in  de- 
fendant's possession  under  a  desert- 
land  entry  and  erected  buildings 
thereon,  that  as  soon  as  he  should  ac- 
quire title  he  would,  a^  a  nominal 
price,  convey  to  each  resident  w^ho 
should  have  improvements  on  the 
land,  the  portion  occupied  by  such 
improvements.  It  was  held  that  the 
promise  was  too  uncertain  as  to  the 
value  of  improvements  to  be  made, 
the  exact  amount  of  land  to  be  deeded, 
and  the  price  to  be  paid,  arid  specific 
performance  was  refused.  Metcalf  v. 
Hart  (Wyoming,  1891),  27  Pac.  Rep. 
900. 

Arbitrating  the  Price.— Where  the 
contract  provided  for  determining  the 
price  by  arbitration  it  was  held  that  in 
the  absence  of  ah  award  the  contract 
was  too  uncertain  to  be  enforced ; 
Blundell  v.  Brettargh,  17  Ves.  232; 
Vickers  v.  Vickers,  L.  R.,  4  Eq.  529-, 
Graham  v.  Call,  5  Munf.  (Va.)  396; 
Baker  v.  Glass,  6  Munf.  (Va.)  212; 
Hopkins  v.  Gilman,  22  Wis.  476;  unless 
the  fixing  of  the  price  is  not  essential. 
Dinham  f.  Bradford,  L.  R.,  5  Ch.  519; 
Milnes  v.  Gery,  14  Ves.  400. 

But  where  equity  demands  the  en- 
forcement of  the  co'ntract  the  court  will 
fix  the  value  itself  and  decree  specific 
performance.  A  mot  v.  Alexander,  44 
Mo.  25;  100  Am.  Dec.  252.  See  supra^ 
this  title,  Agreements  to  Arbitrate. 

Particular  Instances — Contracts  peld 
Too  Uncertain  to  be  Enforced. — Specific 
performance  of  a  contract  for  con- 
veyance of  land,  in  the  form  of  a  receipt, 
running  to  a  real-estate  exchange,  of 
$100  as  earnest  on  purchase  of  my  resi- 
dence, and  describing  it,  ''for  the  sum 
of  $20,500  cash;  possession  given  May 
15,  1888,"  was  refused  to  the  seller, 
though  the  purchaser  had  afterwards 
made  a  payment  thereon,  and  written 
the  seller  that  he  wished  to  close  **that 
deal  up,"  and  asked  for  a  deed,  and 
promised  to  give  a  check  for  the  same. 
The  memorandum  does  not  specify  any 
purchaser  or  times  of  payment,  or  the 
agreement  that  the  property  was  to  be 
taken  subject  to  a  mortgage,  which  was 
to  be  deducted  from  the  price  named. 
Shipman  v.  Campbell,  79  Mich.  82. 

A  contract  in  the  following  terms : 
"Received  of  L  G  B  the  sum  of  $100,  be- 
ing a  deposit  of  the  one-quarter  inter- 
est of  the  C  tract  of  forty -three  and  one- 
half  acres.    .    .     .    The   terms  of  this 


transaction  are  $4,000  for  said  interest 
in  said  tract;  $1,500  cash  within  sixteen 
days  from  date,  as  soon  as  L  G  B  i» 
satisfied  as  to  the  title  of  said  tract;  and 
$2,50D  on  mortgage  as  per  deed,  and 
agreement  from  Callis  (Tom)  to  K.  & 
W.  It  is  hereby  agreed  that  B  shall 
pay  the  interest  on  a  certain  promis- 
sory note  for  $1,700,  at  ten  per  cent,  in- 
terest from  April  5th."  Held,  too  un- 
certain to  justify  a  decree  for  specif 
performance.  Burnett  r>,  Kullak.  ;(> 
Cal.535. 

A  contract  which  provided  for  the 
sale  of  stock  for  $10,500—^3,000  cash, 
and  the  balance  to  be  paid  to  suit  the 
vendee,  within  five  years;  interest  at 
five  per  cent.,  and  contained  no  agree- 
ment as  to  the  time  of  any  of  the  par- 
ments  of  principal  or  interest;  no  state- 
ment as  to  the  time  when  the  stock  i? 
to  be  transferred  ;  with  no  security  for 
the  deferred  payments,  is  too  uncertain 
and  ambiguous  to  be  enforced.  Dia- 
mond State  Iron  Co.  v,  Todd  (Del 
1888),  14  Atl.  Rep.  27. 

A  promise  to  take,  maintain,  and  ed- 
ucate an  orphan  girl,  eleven  years  old, 
and  for  her  services  until  she  becomes 
eighteen  to  leave  her  at  the  promisor's 
death  a  **child's  part  of  his  estate.*'  can- 
not be  specifically  enforced,  the  amount 
being  uncertain.  Woods  v,  Evans,  1 13 
III.  186;  55  Am.  Rep.  409. 

The  contract  sought  to  be  enforced 
was  an  agreement  to  convey  land  at  a 
specified  price  and  provided  that  the 
vendees  should  prospect  the  land  for 
coal,  and,  if  they  found  enough  in  their 
opinion  to  warrant  them,  should  organ- 
ize a  company,  and  ibsue  to  the  vendor, 
a  certain  amount  of  unassessable  stock, 
but  if  not,  the  vendees  might  abandon 
the  contract  on  notice  in  writing.  Spe- 
cific performance  refused.  Sturgis  :■- 
Galindo,   59    Cal.    28;    43    Am.    Rep. 

239- 

Plaintiffs  testator  and  defendant 
owned  a  mill  in  partnership,  which 
was  erected  upon  defendant's  land  vith 
the  oral  agreement  that  the  land  was  to 
be  partnership  land,  one- half  to  be 
deeded  to  testator  on  payment  of 
half  its  value.  No  price  was  agreed  on, 
and  no  deed  executed,  nor  were  any 
such  facts  admitted  by  the  answer, 
though  it  failed  to  set  up  the  Statute  of 
Frauds.  Hcld^  that  plaintiff  wa> 
not  entitled  to  a  specific  performance 
of  the  agreement  to  convey.  Pitt  r. 
Moore,  99  N.  Car.  85, 

A  parol  agreement  between  a  married 
woman     and    her   acommodation   in- 
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dorser,  to  the  effect  that,  in  considera- 
tion of  his  indorsing  another  note  for 
her,  she  would  make  a  note  and 
mortgage  in  his  favor  in  such 
amount  as  to  secure  him  against  loss, 
this  note  to  be  payable  at  the  same  time 
as  the  accommodation  note,  and  to  bear 
the  same  rate  of  interest,  is  not  such  a 
contract  as  can  be  specifically  enforced; 
the  agreement  not  being  final,  and  be- 
ing indefinite  and  uncertain  in  its 
terms.  Magee  v.  McManus,  70  Cal.  553. 

A  clause  in  a  lease  which  read  thus : 
**The  party  of  the  first  part  agrees,  in 
case  said  parties  of  the  second  part 
shall  then  be  tenants  of  said  premises, 
to  first  offer  the  said  property  so  de- 
mised, for  sale  to  and  purchase  by 
them,  for  the  sum  of  $20,000,''  does  not 
mean  that  the  lessor  agrees,  so  long  as 
the  lessees  shall  be  tenants  of  the 
premises,  to  offer  them  for  sale  to  them 
at  that  price.  The  proviso  is  imperfect 
and  incomplete.  Buckmaster  %\  Thomp- 
son, 36  N.  Y.  558. 

An  agreement  in  a  lease  that,  *'if  the 
premises  are  for  sale  at  any  time,  the 
lessee  shall  have  the  refusal  of  them," 
is  too  uncertain  to  be  enforced  spe- 
cifically.     Fogg    V,    Price,   145    Mass. 

513- 

A  contract  wherein  A  agrees,  that  if 
B  will  take  care  of  and  support  the 
promisor  during  life,  he  will  assure  to  B 
and  his  family  a  house  and  lot  after 
death,  and  to  secure  the  title,  by  plac- 
ing a  deed  in  escrow,  the  title  to  be 
given  to  such  members  of  the  family  of 
B  as  A  might  choose,  cannot  be  specifi- 
cally enforced,  because  of  uncer- 
tainty as  to  the  persons  to  whom  the 
conveyance  or  devise  was  to  be  made. 
Stanton  v.  Miller,  58  N.  Y.  192. 

Contracts  Which  Have  Been  Deemed 
Sufficiently  Definite. — In  many  courts, 
contracts  equally  uncertain  have  been 
specifically  enforced.  See  Fleming  v. 
Carter,  87  111.  565;  Wilbourn  v. 
Bishop,  62  Miss.  341 ;  Marsh  v.  Milli- 
gan,  3  Jur.  N.  S.  979. 

Following  are  instances : 

An  agreement  to  sell  land  for  an 
amount  aggregating  "about  $700"  and 
a  sum  sufficient  to  reimburse  to  the 
vendor  all  expenses  incurred  in  a  suit 
then  pending  as  to  said  land,  was  held 
sufficiently  definite  as  to  consideration 
to  be  specifically  enforced.  Wilbourn 
V.  Bishop,  62  Miss.  341. 

Uncertainty  as,to  the  term  and  char- 
acter of  service  is  not  necessarily  such 
uncertainty  as  will  defeat  the  enforce- 
ment   of    a    contract    of  which  such 


service  is  the  consideration.  Lafollett 
V,  Kyle,  51  Ind.  446. 

Where  by  such  contract  the  pur- 
chase money  is  made  payable  "in  the 
fall,"  this  is  sufficiently  definite  to  sup- 
port a  decree,  as  in  such  case  the 
money  falls  due  on  the  last  day  of  the 
"fall.'^  Dark  v.  Bagley,  3  Murph.  (N. 
Car.)  33. 

An  agreement  by  a  corporation  to 
assign  part  of  its  accounts  as  collateral 
security  to  a  bank  of  which  it  had  bor- 
*  rowed  money,  recited  that  whereas 
the  corporation  was  indebted  to  the 
bank  and  had  on  its  books  not  less  than 
$3po,ooo  in  good  accounts,  therefore 
the  corporation  set  aside  and  assigned 
to  the  bank  "$150,000  of  such  good  and 
collectible  accounts  now  existing  or 
that  shall  hereafter  accrue  or  be  ac- 
quired in  the  conduct  of  the  business 
of"  the  .corporation.  This  was  held 
tp  be  sufficiently  definite  and  certain 
to  authorize  the  specific  performance, 
the  majority  of  the  court  holding  that 
it  gave  the  bank  the  right  to  select 
$150,000  of  the  best  accounts  of  the 
corporation.'  PVeston  Nat.  Bank  r. 
George  T.  Smith  Middlings  Purifier 
Co.,  84  Mich.  364. 

In  Dieter  v.  Fallon,  58  Hun  (N.  Y.) 
605,  the  court  held  the  plaintiff  enti- 
tled to  specific  performance  of  the  fol- 
lowing writings  which  it  considered 
sufficiently  definite.  The  facts,  as  they 
appeared  to  exist,  were  as  follows : 
Fallon,  who  owned  a  hotel  and  farm 
known  as  the  "Lake  View  Hotel  Prop- 
erty," and  adjoining  property  known 
as  the  "Au  Sable  Chasm,"  negotiated 
to  convey  'the  hotel  property,  and 
lease  the  other  property,  in  exchange 
for  land  of  Dieter.  After  both  parties 
had  examined  the  other's  property, 
Fallon  made  the  following  proposi- 
tion: **I  will  exchange  the  Lake  View 
property,  meaning  thereby  in  good 
faith  all,  without  further  detail,  of 
real  and  personal  property  now  in  use 
or  existing,  and  so  called  heretofore, 
when  negotiating  for  the  Fifth  avenue. 
Gates  avenue,  and  Patchen  avenue 
properties,  as  heretofore  spoken  of,  all 
properties  to  be  mortgaged  as  spoken  of, 
i.  e.y  25,000,  10,000,  and  12,000,  respect- 
ively, for  the  New  York  properties, 
and  said  hotel  property  to  be  given 
with  $10,000  in  all  only  upon  it,  in- 
cluding what  is  now  thereon  or  given 
up  to  make  up  $30,000,  by  Mr.  DPS.  Of 
course  it  is  included  in  the  above  that, 
as  to  the  Chasm,  all  is,  as  already  sup- 
posed, assented  to — lease  five  years,  at 
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2.  Completeness. — There   must  be   a  complete  contract  estab- 
lished, or  performance  cannot  be  decreed.^ 


$3,000  and  500  additional  yearly,"  etc. 
Dieter  wrote  under  such  proposal :  **I 
hereby  accept.  D."  On  the  same 
day  Fallon  wrote  Dieter  that  he  had 
not  attempted  to  go  into  formal  detail, 
but  meant  it  merely  to  be  "what,  in 
effect,  I  already  stated  to  you."  After 
all  the  necessary  papers  had  been  pre- 
pared, Fallon  refused  to  perform. 

A  railroad  company  having  taken 
possession  of  land,  agreeing  to  build  a 
neat  and  good  bridge,  and  a  neat  and 
tasteful  railroad  station,  cannot  con- 
tend that  this  agreement  is  too  indefi- 
nite for  its  specific  performance  to  be 
compelled.  Lawrence  t*.  Saratoga 
Lake  R.  Co..  36  Hun  (N.  Y.)  467. 

A  contract  to  convey  so  much  of  a 
designated  tract  as  was  necessary  for 
the  purpose  named,  has  been  held  suf- 
ficiently certain  to  be  enforced.  Rum- 
ble V.  Heygate,  18  W.  R.  749;  Sander- 
son v,  Cockermouth,  etc.,  R.  Co.,  11 
Beav.  497;  Prater  r.  Miller,  3  Hawks 
(N.  Car.)  628;  State  t\  Baum,  6  Ohio 
383 ;  Stuart  v.  London,  etc.,  R.  Co.,  i 
De  G.  M.  &  G.  721 ;  Pearce  v.  Watts, 
20  L.  R.  £q.  492. 

Where  a  written  instrument  contains 
all  the  facts  of  a  contract,  except  sucK 
as  may  be  legitimately  proved  by  pa- 
rol, it'is  sufficiently  certain  to  be  en- 
forced. Colerick  v.  Hooper,  3  Ind. 
316;  56  Am.  Dec.  505. 

Specific  performance  of  a  contract  to 
convey  land  will  not  necessarily  be  re- 
fused because  the  memorandum  de- 
scribes the  purchaser  as  "Mr.  Lee." 
This  is  but  a  latent  ambiguity.  Lee  v. 
Cherry,  85  Tenn.  707. 

Parol  evidence  is  admissible  to  cure 
uncertainty  in  the  contract  of  which 
specific  performance  is  asked,  when  it 
'appears  that,  in  framing  the  agreement, 
the  parties  intended  to  rely  in  part  on 
parol  proof.  Fowler  v,  Redican,  52 
III.  405.  But  compare  Hyde  v.  Cooper, 
13  Rich.  Eq.  (S.  Car.)  250. 

Specific  performance  of  a  contract  to 
convey  lands,  decreed,  in  a  case  where 
the  vendor  claimed  that  the  agreement 
to  convey  was  intended  as  a  mere  mem- 
orandum upon  which  to  base  a  future 
contract.  Losee  v,  Morev,  57  Barb. 
(N.  Y.)  561. 

Slaves  described  as  "the  stuff  or 
truck  which  her  father  gave  her"  held 
to  be  a  sufficient  description,  the  parties 
being  shown  to  be  ignorant  and  unedu- 
cated. Andrews  v,  Andrews,  28  Ala.  432. 


A  promise  by  a  railroad  company,  on 
receiving  a  grant  of  a  right  of  way,  to 
permit  other  roads  to  use  the  right  of 
way  on  such  terms  as  might  "be  agreed 
upon  by  such  companies,"  is  sufficientlr 
definite  to  be  capable  of  enforcement  in 
equity.    Joy  v,  St.  Louis,  138  U.  S.  i. 

A  contract  to  give  a  mortgage  is  not 
so  indefinite  as  to  be  incapable  of  spe- 
cific enforcement  because  no  time  is 
limited  for  the  payment  of  the  mort- 
gage.    Triebert  v.  Burgess,  1 1  Md.  452. 

A  son  agreed  with  his  father  to  re- 
move with  his  family  to  the  latter's 
house,  take  care  of  the  father,  and  turn 
over  to  him  annually  a  certain  propor- 
tion of  the  crops,  in  consideration  of 
which  the  father  was  to  convey  to  the 
son  a  certain  parcel  of  land.  The  only 
uncertainty  related  to  the  time  at  which 
the  deed  was  to  be  given.  Held,  suffi- 
cient to  sustain  a  bill  for  specific  per- 
formance against  the  administrator  and 
heirs -at-law  of  the  father.  Lamb  v. 
Hinman,  46  Mich.  112. 

Defendant  agreed  that,  if  the  orator 
would  buy  a  certain  mill  site  and  erect 
thereon  a  mill  and  dam,  he  should  have 
the  right  to  flow  defendant's  land  if  it 
was  necessary  to  do  so.  ^Subsequently 
it  was  agreed  that  the  orator  should' 
have  the  right  to  flow  defendant's  land 
by  a  dam  five  feet  in  height.  Held, 
that  the  agreement  was  not  so  indefi- 
nite as  to  the  extent  qf  flowage  that  it 
could  not  be  specificallv  enforced. 
Olmstead  v.  Abbott,  61  Vt.  281. 

If  the  owner  of  land  makes  a  verbal 
agreement  with  another  to  lease  him 
the  same  for  one  year,  with  the  priti- 
lege  of  two  years  'more,  at  an  annual 
rent  of  $600,  and  a  lease  is  to  be  exe- 
cuted containing  the  usual  covenants, 
and  the  lessee  takes  possession  and 
pa^'s  the  rent  for  the  first  year,  the 
agreement  is  suflliciently  certain  to  sup- 
port a  decree  against  the  lessor  for  spe- 
cific performance.  Clark  t\  Clark,  49 
Cal.  586. 

Where  a  substantial  portion  of  the 
contract  is  sufficiently  certain  to  enable 
a  court  of  equity  to  enforce  it,  a  decree 
will  be  granted  compelling  the  perform- 
ance of  that  part.  Sarter  x\  (>ordon,  2 
Hill  Eq.  (S.  Car.)  121. 

1.  Carlisle  v.  Carlisle.  77  Ala.  339; 
Los  Angeles  Immigration,  etc.,  Assoc. 
V.  Phillips,  56  Cal.  539;  Southern  L. 
Ins.,  etc.,  Co.  v,  Cole^  4  Fla.  359;  Ikerd 
f.  Beavers,  106  Ind.  483;  Johnson  v. 
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3.  Keasonableness. — The  contract  must  be  reasonable,  to  justify 
a  decree  for  its  specific  performance.* 

Pontious,  ii8  Ind.  270;  Maddox  v. 
McQuean,  3  A.  K.  Marsh.  (Ky.)  400; 
Gates  V.  Gamble,  53  Mich.  x8x  *;  Hall  v. 
Loomis,  63  Mich.  709;  Taylor  v.  Van 
Schroeder  (Mo.  1891),  16  §.  W.  Rep. 
675;  McKibbin  v.  Brown,  14  N.J.  Eq. 
13;  Potts  V,  Whitehead,  20  N.  J.  Eq.  55 ; 
Kajrser  r.  Arnold,  124  N,  Y.  674;  State 
x^.  Baum,  6  Ohio,  383 ;  Hammer  v, 
McEldowney,  46  Pa*.  St.  334 ;  Wistar's 
Appeal,  80  Pa.  St.  484;  Holthouse's 
Appeal  CPa.  1888),  12  Atl.  Rep.  340. 
Compare  Munro  v.  Edwards,  86  Mich. 
91. 

Preliminary  NesotlatloxiB. — Arrange- 
ments and  understandings  between  the 
parties  which  are  no  more  than  the 
preliminary  negotiations  for  a  contract 
will  not  be  enforced.  Duff  i;.  Hopkins, 
53  Fed.  Rep.  599;  Carr  v,  Duval,  14 
Pet.  (U.  S.)  77;  Wristen  v.  Bowles,  82 
Cal.  84;  L08  Angeles  Immigration, 
etc.,  Assoc.  V,  Phillips,  56  Cal.  539 ; 
Pacific  Rolling  Mill  Co.  v.  Riverside, 
etc.,  R.  Co.  (Cal.  1891),  27Pac.  Rep. 
525;  Domestic  Tel.  Co.  v.  Metropoli- 
ten  Teleph.  Co.,  ^9  N.  J.  Eq.  160;  Can- 
ton Co.  V.  Northern  Cent.  R.  Co.,  21 
Md.  383;  Warden  v.  WHliams,  62 
Mich.  50;  Nims  v,  Vaughn,  40  Mich. 
356;    Huddlestone  7^  Briscoe,  xi  Ves. 

Bnforeement  of  Part. — The  courts 
will  not  decree  the  specific  performance 
of  particular  stipulations,  to  be  sepa- 
rated and  dealt  with  apart  from  the  rest 
of  the  contract,  if  they  do  not  clearly 
appear  by  the  contract  to  stand  by 
themselves  wholly  unaffected  by  any 
others.  Baldwin  v,  Fletcher,  48  Mich. 
604. 

In  Ross  v.  Purse  (Colo.  1891),  28 
Pac.  Rep.  473,  the  court,  by  Eljiott,  J., 
said  :  **  The  four  things  that  must  ap- 
pear in  such  contracts  as  essential  pre- 
requisites to  suits  for  specific  perform- 
ance are,  first,  the  names  of  the  par- 
ties; second,  the  terms  and  conditions; 
third,  the  interest  or  property,  and, 
fourth,  the  consideration."  Eppich  v. 
Clifford,  6  Colo.  493. 

VnflnlBhed  Negotlatloiui. — It  is  not 
every  loose  conversation  that  is  to  be 
turned  into  a  contract,  although  the 
parties  may  seem  to  agree.  The  ques- 
tion of  assent  to  a  proposition  alleged 
to  have  been  made  and  accepted  with- 
out any  expectation  of  contracting, 
should  be  carefully  weighed  with  all 
the  circumstances.     Accordingly,    the 


following  instruction  was  held  to  be 
proper  upon  an  issue  of  fact  material  to 
the  specific  performance:  "  If  the  jury 
believe  that  all  the  terms  of  the  con- 
tract were  not  finally  arranged  the  first 
day,  but  that  the  entire  contract  was  to 
be  arranged  and  reduced  to  writing  the 
next  day,  there  was  no  binding  contract 
between  the  parties,  unless  a  contract  < 
was  approved  to  have  been  made  on 
the  next  day  or  some  subsequent  day." 
Brown   v.   Finney,  53  Pa.  St.  373. 

A  contract  for' the  sale  of  land  by 
wliich  the  vendor  agrees  to  take,  in  part 
payment,  a  house  and  lot  of  the  vendee 
at  its  cash  value  to  be  fixed  by  two 
persons,  where  the  parties  agreed  to 
appoint  such  persons,  but  not  within 
any  specified  time,  and  never  have 
done  so,  is  too  incomplete  to  be  en- 
forced in  equity.  Baker  v.  Glass,  6 
Munf.  (Va.)  212. 

Where,  by  an  agreement  for  the 
sale  of  land,  the  price  was  to  be  after- 
wards ascertained  and  fixed  by  the 
parties,  and  one  of  them  died  before 
the  price  had  been  fixed  by  them, 
held,  that  the  agreement  was  too  in- 
complete and  uncertain  to  be  enforced 
specifically  in  equity.  Graham  t'. 
Call,  5  Munf.  (Va.)  396. 

Nor  will  specific  performance  be 
decreed  of  a  stipulation  in  a  contract 
for  the  sale  of  real  estate,  that  the 
purchase  money  shall  be  paid  "  on 
such  terms  as  may  be  agreed  on  be- 
tween said  parties."  Huff  v,  Shep- 
ard,  58  Mo.  242 ;  Mayer  v,  McCreery, 
119N.  Y.434. 

The  specific  performance  of  a  cove- 
nant to  renew  a  lease,  in  which  the 
rent  is  not  fixed,  will  not  be  decreed 
in  equity.  Robinson  v.  Kettletas,  4 
Edw.Ch.  (N.  Y.)67. 

An  agreement  for  conveyance  which 
fails  to  name  the  purchase  price  and 
times  of  payment  is  not  enforceable. 
Webster  v.  Brown,  67  Mich.  328; 
Woodruff  V.  Woodruff,  44  N.  J.  Eq. 
349;  Edichal  Bullion  Co.  v.  Colum- 
bia Gold  Min.  Co.,  87  Va.641. 

1.  Cdthcartv.  Robinson,  5  Pet.  (U. 
S.)  264 ;  Andrews  v.  Andrews,  28  Ala. 
432 ;  Webb  v.  Alton  M.  &  F.  Ins.  Co., 
10  III.  223;  Lean;.  Chouteau,  33  111. 
39;  Taylor  v.  Merrill,  55  111.  52 ;  Modi- 
sett  V.  Johnson,  2  Blackf.  (Ind.)  431 ; 
Ash  V.  baggy,  6  Ind.  259;  Kirkman  v. 
Kenyon,  17  Ind.  607;  Low  v.  Tread- 
well,  12  Me.  441 ;  Higgins  v,  Butler,  78 
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4.  Leg^ty;  Public  Policy.* — Equity  will  not  assume  jurisdic- 
tion to  compel  the  specific  performance  of  a  contract  that  is 
illegal  in  any  of  its  features.  If  the  nature  of  the  contract  is 
such  that  its  enforcement  would  be  in  violation  of  public  policy, 
specific  performance  will  not  be  granted.  The  least  taint  of 
illegality  or  want  of  equity  will  preclude  a  decree.* 


Me.  520 ;  Perkins  f.  Wright,  3  Har.  & 
M.  (Md.)  324;  Gough  r.  Crane,  3  Md. 
,Ch.  119;  Reese  v.  Reese,  41  Md.  554; 
Hopkins  v.  Roberts,  54  Md.  312; 
Chambers  v,  Livermore,  15  Mich.  381 ; 
Rust  V.  Conrad,  47  Mich.  449;  41  Am. 
Rep.  720;  Cabeen  t>.  Gordon,  i  Hill 
Eq.  (S.  Car.)  51. 

In  Clitherailr.  Ogilvie,i  Desaus.  Eq. 
(S.  Car.)  250,  a  voung  man  just  of  age 
sold  certain  landlor  one-fourth  its  value, 
and  the  court  refused  to  compel  him  to 
execute  the  contract  and  left  the  other 
party  to  his  legal  remedy.  The  chan- 
cellor said :  "  That  being  an  unreason- 
able contract  and  a  verj  hard  bargain, 
it  would  be  both  unreasonable  and  un- 
justifiable to  decree  a  specific  perform- 
ance of  the  agreement.*' 

1.  See  supra,  this  title.  Equitable 
Maxims.  See  also  Illegal  Con- 
tracts,  vol.   9,  p.  882. 

2.  See  Smith  v,  Johnson,  1  Ala.  Sel. 
Cas.  562;  Evans  v.  Kittrell,  33  Ala. 
449;  Smith  V.  Johnson,  37  Ala.  633; 
Swint  V.  Carr,  76  Ga.  322;  2  Am.  St. 
Rep.  44;  Bowman  v.  Cunningham,  78 
111.  48;  Dumont  v.  Dufore,  27  Ind. 
263;  Piatt  V.  Maples,  19  La.  Ann.  459; 
Quirk  V.  Thomas,  6  Mich.  76;  Louthan 
V.  Stillwell,  73  Mo.  492 ;  Parks  v.  Mc- 
Kamy,  3  Head  (Tenn.)  297 ;  Dobson  v. 
Swan,  2  W.  Va.  511. 

Partly  InvaUd.— A  contract  which  is 
void  as  to  a  part  will  not  be  enforced. 
Hall  V.  Loomis,  63  Mich.  709. 

UsurloiM  Agreementft.  —  Where  an 
agreement  cannot  be  enforced  as  made, 
on  account  of  usury,  the  court  will  not 
reduce  the  rate  of  interest  to  that  al- 
lowed by  law  and  then  enforce  it. 
Farwell  v.  Meyer,  35  111.  40. 

Void  Contract. — Equity  will  not  en- 
force specific  performance  of  a  void 
contract.  Bagan  r.  Kamp,  30  Ala. 
276;  Moses  V.  McClain,  82  Ala.  370. 

Where  an  attorney  in  fact  sells 
land  of  his  principal,  taking  a  note 
for  the  purchase  money,  and  giving 
a  bond  for  title,  the  principal  being  at 
the  time  dead,  which  fact  was  un- 
known to  both  parties,  the  contract 
of  sale  is  void,  and  the  attorney,  hav- 
ing afterwards   obtained    the  title   to 


the  land  himself,  cannot  enforce  a 
specific  execution  of  the  contract  by 
the  vendee.  Jenkins  x\  Atkins,  1 
Humph.  (Tenn.)  294;  34  Am.  Dec. 
648. 

Ultra  Vires. — See  Wilks  f.  Georgia 
Pac.  R.  Co.,  79  Ala.  iSo. 

But  a  corporation  which  has  suffered 
a  plaintiff  to  perform  his  part  of  a  con- 
tract which  was  not  regular  or  legiti- 
mate as  to  it  will  not  be  permitted  to 
take  advantage  of  such  irregularity  by 
refusing  to  perform  if  such  refusal 
would  injure  plaintiff.  Union  Pac.  R. 
Co.  V.  McAlpine,  129  U.  S.  305. 

Where  a  bank  had  power,  under  its 
charter,  to  take  and  hold  lands  for  the 
convenient  transaction  of  its  business, 
and  to  secure  debts,  but  for  no  other 
purpose — held,  it  had  no  right  to  pur- 
chase lands  for  the  purpose  of  selling 
them  again ;  and  the  court  refused  to 
assist  it  in  enforcing  a  contract  made 
with  that  intent.  Bank  of  Michigan 
V.  Niles,  Walk.  (Mich.)  99. 

A  purchase  after  the  contract  was 
made,  in  part  performance  of  it  will 
not  change  the  case.  Bank  of  Michi- 
gan V.  Niles,  Walk.  (Mich.)  99. 

In  general  no  contract  which  de- 
prives a  person  of  his  liberty  can  be 
specifically  enforced.  In  re  Baker, 
29  How.  Pr.  (N.  Y.)  485.  See  Case 
of  Mary  Clark,  i  Blackf.  (Ind.)  122; 
13  Am.  Dec.  213. 

Champertous  Agreements — A  cham- 
pertou^  agreement  will  not  be  en- 
forced. Bowman  t^  Cunningham,  78 
111.  48.  See  Miller  v.  Newell,  20  S. 
Car.  137 ;  47  Am.  Rep.  833. 

A  court  of  equity  will  not,  any  more 
than  a  court  of  law,  enforce  a  contract 
which  it  sees  to  be  tainted  with  the 
crime  of  maintenance;  but  it  is  not 
maintenance  in  a  creditor  to  purchase 
bona  fide  a  chose  in  action  for  the 
purpose  of  securing  or  recovering  pay- 
ment of  an  antecedent  debt,  especially 
if  he  is  already  beneficially  interested 
in  the  claim  purchased;  nor  is  an 
assignment  to  one  of  the  cestuis^  of  a 
balance  due  from  a  trustee  who  has 
neglected  to  account,  a  purchase  by 
a  stranger,  of  a  claim  for  the  damaga 


1014 


^mwitiBiMtoContnyCt.  SPECIFIC  PERFORMANCE. 


Legality. 


of  an  ordinary  tort.  Sayles  v,  Tib- 
bitts,  5  R.  I.  79. 

PttbUc  Policy. — To  decree  the  speci- 
fic performance  of  a  parol  agreement 
made  with  a  married  woman,  to  mort- 
gage her  leasehold  property,  without 
the  knowledge  of  her  husband,  in- 
duced by  professions  of  a  brother,  that 
it  was  to  secure  to  her  a  provision  in 
the  event  of  her  becoming  a  widow, 
would  violate  the  principles  of  both 
law  and  equity.  Berry  v.  Cox,  8  Gill 
(Md.)466. 

Pablic  Policy  —  ETMlon  of  Law. — A 
contract  that  is  against  the  spirit  and 
policy  of  the  law,  or  that  is  an  at- 
tempted evasion  of  the  law,  will  not 
be  enforced.  As,  an  invasion  of  the 
pre-emption  laws.  Dial  r.  Hair,  18 
Ala.  79^;  54  Am.  Dec.  179;  Kremer 
V.  Earl  (Cal.  1891),  27  Pac.  Kep.  735; 
Brake  z\  Ballou,  19  Kan.  397;  Gaines 
V.  Molen,  30  Fed.  Rep.  27;  McDermed 
V.  McCastland,  Hard.  (Ky.)  21. 

But  it  was  held  in  Carkins  v.  Ander- 
son, 21  Neb.  364,  that,  where  certain 
acts  are  prohibited  by  statute  merely, 
and  the  parties  concerned  in  them  are 
not  in  pari  delicto,  the  party  upon 
whom  no  penalty  is  imposed  is  enti- 
tled to  a.  decree  enforcing  the  contract, 
for  example,  in  the  case  of  the  sale  of 
a  timber  claim  on  the  public  domain, 
the  buyer  agreeing  to  enter  it  under 
the  homestead  laws  and  then  convey 
part  of  it  to  the  seller,  who  has  ex- 
pended money  on  it.  And  compare 
Gaines  v,  Molen,  30  Fed.  Rep.  27; 
Southerland  v.  Whittington,  46  Ark. 
285 ;    Lamb  f .   Davenport,    18   Wall. 

(U.S.)  314. 

A  contract  to  combine  and  prevent 
free  bidding  at  a  judicial  sale  cannot 
be  enforced.  Baggot  v.  Sawyer,  25 
S.  Car.  405. 

Reatralnt  of  Trade. — The  courts  will 
not  enforce  rights  founded  on  a 
contract  to  "  corner "  lard.  Leonard 
V.  Poole,  55  N.  Y.  Super.  Ct.  213. 

A  court  of  equity  will  not  enforce 
the  specific  performance  of  an  agree- 
ment by  which  a  party  stipulates  with 
another  that  on  payment  by  him  of  a 
sum  of  money  for  railroad  stock,  new 
directors  to  be  rtominated  by  the  ven- 
dee shall  be  substituted  in  place  of  all 
the  present  directors,  except  two,  such 
an  agreement  being  an  attempt  to 
interfere  improperly  with  the  rights 
of  others,  and  contrary  to  public  pol- 
icy. Fremont  t'.  Stone,  42  Barb.  (N. 
Y.)  169. 

And  even  if  such  an  agreement  is 


unobjectionable  in  all  respects  a  court 
of  equity  will  not  compel  its  specific 
performance  where  the  vendee  of  the 
stock  has  paid  for  and  received  it 
without  requiring  any  change  in  the 
board  of  directors.  Fremont  v.  Stone, 
42  Barb.  (N.  Y.)  169. 

Contracts  in  restraint  of  trade,  to  be 
good  at  law,  must  be  founded  on  a 
valuable  consi'deration,  be  reasonable, 
and  impose  no  general  restraint  on 
trade  and  industry.  The  presumption 
of  equity  is  that  such  contracts  are 
bad  ;  and  although  good  at  law,  wher- 
ever the  terms  be  at  all  hard  or  even 
complex,  equity  will  not  enforce  them. 
Keeler  v.  Taylor,  53  Pa.  St.  467;  91 
Am.  Dec.  221. 

Certain  shareholders  in  a  private 
corporation  agreed  to  put  their  stock 
for  three  years  in  the  hands  of  trustees, 
with  power  to  vote  it  at  all  stock- 
holders' meetings,  during  such  time, 
the  stock  only  to  be  sold  subject  to 
the  agreement,  and  further  that  they 
would  sell  to  one  another  in  prefer- 
ence to  any  third  person,  provided 
they  could  obtain  the  price  offered  for 
it  by  outsiders.  The  contract  being  a 
restraint  on  the  alienation  of  property 
was  held  to  be  incapable  of  enforce- 
ment in  equity.  Moses  v.  Scott,  84 
Ala.  608. 

The  case  of  Gray  v.  Oxnard  Brothers 
Co.,  59  Hun  (N.  Y.)  38 J,  is  a  recent 
and  interesting  decision  upon  the 
specific  enforceability  of  a  contract 
creating  and  maintaining  a  sugar  trust. 
The  facts  of  the  case  were  as  follows : 
The  North  River  Sugar  Refining  Com- 
pany combined  with  other  sugar  man- 
ufacturers, to  control  the  sale  of  sugar 
in  the  United  States.  The  several 
parties  to  this  combination  executed  a 
contract  among  themselves  which  pro- 
vided, among  other  things,  that  the 
capital  stock  of  each  corporation  be- 
coming a  party  thereto  should  be  trans- 
ferred to  certain  trustees,  and  the  sub- 
scribing parties  to  receive  in  lieu 
thereof  certificates  of  stock  in  the  com- 
bination in  proportion  to  the  value  of 
the  stock  surrendered ;  and  that  the 
profits  of  each  corporation  should  be 
paid  over  to  the  trustees,  to  be  distrib- 
'uted  as  dividends  on  the  capital  stock. 
After  the  execution  of  this  agreement, 
the  North  River  Sugar  Refining  Com- 
pany assigned  all  of  its  capital  stock  to 
third  parties,  who  surrendered  the  same 
to  the  trustees,  and  received  certificates 
in  lieu  thereof.  Thereafter  the  North 
River   Sugar   Refining   Company  was 
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6.  Alaent. — Equity  requires  a  clear  mutual  understanding  and 
a  positive  assent  on  the  part  of  each  party.* 


dissolved,  and  its  franchises  forfeited 
by  laWf  on  account  of  its  having  become 
a  party  to  an  illegal  combination,  and 
plaintiff  was  appointed  a  receiver,  and 
brought  suit,  alleging  a  partnership  be- 
tween the  parties  to  said  combination 
and  an  accruing  of  profits,  seeking  to 
recover  the  ratable  share  of  his  defunct 
corporation  therein.  The  court  held 
that  the  plaintiff  could  only  recover  by 
the  enforcement  of  an  illegal  agreement 
and  refused  the  decree. 

Where  it  appeared  in  a  suit  to  compel 
the  delivery  of  stock  in  a  national 
bank  that  the  purpose  of  the  purchase 
was  to  gain  control  of  the  bank,  it  was 
held  to  be  in  violation  of  public  policy, 
and  a  decree  was  refused.  Foil's 
Appeal,  91  Pa.  St.  434;  36  Am.  Rep. 
671.  Compare  Moffatt  v.  Farquhar, 
L.  R.,  7  Ch.  Div.  591 ;  Wilson  v.  Keat- 
ing, 4  De  G.  &  J.  588. 

Broaoli  of  Tmat. — A  trustee's  pur- 
chase of  trust  property  for  his  personal 
gain  cann»t  be  enforced  in  his  favor 
whether  the  purchase  be  made 
directly  or  otherwise.  Saltmarsh  v. 
Beene,  4  Port.  (Ala.)  383;  30  Am.  Dec. 

525- 

It  has  been  held  by  a  Georgia  court 
that  a  contract  executed  in  parol  by 
two  children  for  the  division  of  the 
estate  of  their  father  who  was  still  liv- 
ing, whereby  the  children  sought  to 
avoid  the  eflPect  of  the  anticipated  dis- 
inherison of  one  of  them  by  the  father 
was  not  a  proper  contract  to  be  speci- 
fically enforced,  such  a  contract  being 
against  public  policy.  Mercier  v. 
Mercier,  50  Ga.  546, 15  Am.  Rep.  694. 

Where  the  sons-in-law  and  the  only 
son  of  a  very  aged  man,  without  the 
participation  of  the  wives  of  the  for- 
mer and  without  the  knowledge  of  the 
father,  entered  into  a  written  agree- 
ment that  they  would  divide  all  the 
property  of  the  father  equally  among 
them,  held  that  on  the  father's  after- 
wards surrendering  the  personal  prop- 
erty to  the  sons-in-law,  and  conveying 
the  land  to  the  son,  a  specific  perform- 
ance of  the  agreement  against  the  son 
would  not  be  decreed.  Brewer  v. 
Church,  4  Jones'  Eq.  (N.  Car.)  418. 

The  cases  where  contracts  which 
attempt  to  control  the  division  of 
an  estate  have  been  sustained  have 
rested  on  special  grounds,  such  as  a 
purpose  to  avoid  or  settle  controver- 
sies ;  to  adjust  doubtful  rights  on  the 


payment  of  a  valuable  consideration. 
They  do  not  warrant  sustaining  a  se- 
cret agreement  made  to  enable  legatees 
to  thwart  the  purpose  of  a  testator,  by 
encouraging  one  of  them  to  do  what 
the  testator,  by  his  control  over  his 
property,  is  desirous  of  prevendDg. 
Mercier  v.  Mercier,  50  Ga.  546;  15 
Am.  Rep.  694. 

In  Conalderatlon  of  Karrlage. — Con- 
tracts made  in  contemplation  of  mar- 
riage may  be  enforced  in  equity,  al- 
though incapable  of  enforcement  at 
law.  Haymer  v,  Haymer,  3  Vent  343; 
Holtham  v.  Ryand',  Nels.  Ch.  305: 
Acton  V,  Acton,  3  Vem.  480 ;  Cannel 
V.  Buckle,  3  P.  Wms.  343;  Sliller  r. 
Goodwin,  8  Gray  (Mass.)  543. 

Unlawfta  Contracta. — Equity  will  not 
enforce  a  contract  that  is  unlawful  un- 
less public  interest  and  public  poltcj 
demand  it.  Carrington  v.  Caller,  ';: 
Stew.  (Ala.)  175;  Holder  v.  M^gison, 

3  Stew.  (Ala.)  175;  Saltmarsh  t^. Beene. 

4  Port,  (Ala.)  383;  30  Am.  Dec.  525; 
Pratt  V.  Adams,  7  Paige  (N.  Y.)  6x5. 

A  agreed  to  sell  to  B  for  a  gross  sum 
a  lot  and  building  and  a  quantity  of 
liquor.  The  sale  of  the  liquor  would 
have  been  illegal.  The  contract  being 
indivisible,  a  praj'er  for  specific  per- 
formance was  aenied.  Gerlach  v.  Skin- 
ner, 34  Kan.  86;  55  Am.  Rep.  240. 

Specific  performance  will  not  be 
granted  where  the  contract  would  ap- 
ply the  individual  assets  of  a  deceased 
member  of  an  insolvent  firm,  whose  in- 
dividual estate  was  insolveht,  to  the 
payment  of  firm  debts.  Bagwell  r. 
Bagwell,  72  Ga.  92. 

Where  a  house  is  rented  for  use  as  a 
brothel,  and,  to  evade  the  statutes,  a 
contract  in  writing  is  entered  into  for 
the  sale  of  the  house  on  monthly  pay- 
ments until  a  certain  sum  shall  have 
been  paid,  when  the  landlord  agrees  to 
execute  a  conveyance  and  to  take  a 
deed  of  trust  for  the  balance  of  the  pur- 
chase money^  the  agreement  is  illegal, 
and  will  not  be  specifically  enforced 
after  the  stipulated  monthly  payments 
have  been  made.  Sprague  v.  Roonev, 
X04  Mo.  349,  overruling  Sprague  : . 
Rooney,  8a  Mo.  493 ;  53  Am.  Rep.  3S3. 

1.  Rushton  V,  Thompson,  35  Fed. 
Rep.  635;  Musgrove  v,  Hodges  (Kan, 
1891),  27  Pac.  Rep.  131.  SeeVarlckr. 
Edwards,  Hoffm.  (N.  Y.)  382. 

But  one  who  signs  a  contract  without 
reading  it  may  be  bound  by   its  terms 
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nevertheless.    Minneapolis,  etc.,  R.  Co. 
V.  Cox,  76  Iowa  306. 

Where  it  is  evident  that  owing  to  the 
haste  with  which  a  contract  was  signed, 
and  to  the  inadvertence  of  both  parties, 
it  does  not  express  the  intent  of  the 
parties  interested,  a  court  of  equity  will 
not  enforce  its  specific  performance. 
Morganthau  v.  White,  x    Sweeny   (}J. 

Y.)  395- 

Specific  performance  of  an  agreement 
to  assent  to  any  division  of  lands  held 
in  common,  which  *'the  majority  of  in- 
terests shall  decide  just  and  equitable." 
will  not  be  enforced  if  the  agreement  is 
construed  to  authorize  the  majority  to 
set  off  to  any  owner  a  certain  portion  of 
land  without  his  assent.  Harkness  v. 
Remington,  7  R.  I.  154. 

When  equity  assists  a  party  in  ob- 
taining his  right  under  a  contract,  it 
dees  so  on  the  principle  that  the  very 
contract,  as  assented  to  by  the  party 
alleged  to  be  in  default,  is  alone  to  be 
enforced.  Railey  v.  Bacon,  26  Miss.  455. 

Equity  will  not  enforce  a  contract  to 
convey  real  estate  proved  solely  by  a 
deed,  when  there  has  never  been  a 
legal  delivery  of  the  deed.  Overman  v, 
Kerr,  17  Iowa  485. 

Defendant's  ancestor  signed  and  de- 
livered to  plaintiff's  agent  the  follow- 
ing memorandum :  "  I  am  willing  to 
sell  my  land,  .  .  .  containing  500 
acres,  more  or  less,  for  the  price  of  six 
dollars  and  twenty- five  cents  per  acre, 
cash ;  and  the  parties  for  whom  F  P 
H  are  negotiating  for  3aid  land  shall 
have  the  privilege  of  buying  said  prop- 
erty at  said  price,  and  on  said  terms, 
for  sixty  days  from  this  Tune  7, 1883." 
In  the  K>llowing  July  plamtiff's  agent 
R  told  the  owner  that  plaintiffs 
would  take  the  property  at  the  price 
agreed  on.  Not  later  than  July  15, 
1883,  another  agent  of  plaintiffs,  M, 
wrote  to  the  owner  that  plaintiffs  had 
elected  to  take  the  tract  at  the  price 
and  on  the  terms  mentioned,  and  that 
they  were  prepared  to  pay  according 
to  said  terms,  so  soon  as  he  should  con- 
vey the  same  to  them  by  proper  deed. 
Tlie  owner  never  executed  to  plain- 
tiffs any  deed,  and,  in  consequence, 
plaintiffs  never  paid  or  tendered  the 
price.  On  suit  against  the  owner's  heirs, 
for  the  specific  performance,  the  court 
held  that  this  proposal  to  sell  did  not 
of  itself  constitute  a  valid  contract 
with  the  plaintiffs  for  the  sale  of  said 
land  within  the  time,  at  the  price, 
and  upon  the  terms  therein  mentioned. 
Weaver  v.  Burr,  31  W.  Va.  736. 


It  is  no  objection  to  enforcing  speci- 
fic performance,  that  the  contract  was 
made  with  an  agent  of  plaintiff  in  the 
agent's  own  name,  if  defendants  have 
subsequently  recognized  the  plaintiff 
as  principal,  and  have  accepted  per- 
formance on  his  part,  and  partly  per- 
formed on  their  own  part.  St.  John 
V.  Griffith,  2  Abb.  Pr.  (N.  Y.)  198;  13 
How.  Pr.  (N.  Y.)  59. 
/  Where  it  appears  that  a  real- 
estate  deailer  and  the  husband  of  the 
owner  made  the  contract  with  plain- 
tiff, and  there  is  no  evidence  that  the 
owner  authorized  or  ratified  the  bar- 
gain, and  the  trial  court,  finds  as  a  fact 
that  she  did  not  do  so,  specific  perform- 
ance will  not  be  granted.  Hadfield  v, 
Skelton,  69  Wis.  460.  See  Carr  v. 
Callaghan,  3  Litt.  (Ky.)  365. 

So,  where  a  coparcener  signs  his 
cotenant's  name  to  a  contract  to  con- 
vey, and  such  cotenant  repudiates  the 
act,  specific  performance  will  be  denied. 
Jackson  r.  Torrence,  83  Cal.  521; 
Olsen  V,  Lovell  (Cal.  1891),  27  Pac. 
Rep,  765. 

Specific  performance  of  a  contract 
to  convey  lands  will  not  be  decreed 
where  the  lands  purport  to  have  been 
sold  absolutely  by  an  agent  of  the  de- 
fendant, who,  in  fact,  had  only  author- 
ity to  sell  such  lands  for  a  highway. 
Lawler  v,  Sloan,  40  N.  J.  Eq.  4^. 

TJnaeeepted  Proposition. — ^A  naked 
proposition  to  relinquish  land  to  a 
certain  extent,  not  accepted  by  the 
other  party,  though  in  writing,  cannot 
be  considered  as  the  subject  of  spe- 
cific execution.  Parker  v.  Stephens,  3 
A.  K.  Marsh.  (Ky.)  197.  See*  Barker 
V.  Critzer,  35  Kan.  459;  Dresel  v.  Jor- 
dan, 104  Mass.  407. 

An  offer  must  be  accepted  in  the 
precise  form  submitted  or  there  is  no 
valid  assent,  such  as  will  create  a  con- 
tract. Thus,  plaintitfs  adoption  of 
the  defendant's  written  offer  to  sell 
lands  to  which  plaintiff  attaches  con- 
ditions and  qualifications  which  essen- 
tially alter  and  materially  vary  the 
effect  thereof,.is  not  such  an  accept- 
ance as  will  create  a  contract  that  will 
■be  specifically  enforced.  Bentz  v, 
Eubanks,  41  Kan.  28.  See  Erickson  v, 
Wallace,  45  Kan.  430;  Schields  v,  Hor- 
bach,  30  Neb.  536. 

Thus  an  acceptance  after  the  time 
named  in  the  offer  is  of  no  avail. 
Childs  V.  Gillespie  (Pa.  1892),  23  Atl. 
Rep.  312. 

A  contract  embodied  in  a  letter,  will 
not  be  enforced  against  another  per- 
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6.  Enforcement  Must  be  Possible. — That  is  to  say,  the  situation 
of  the  parties  and  the  nature  of  the  contract  must  be  such  that 
the  agreement  may  be  executed,  at  least  substantially,  according 
to  the  original  design.  Equity  will  not  undertake  to  do  a  vain 
thing.  A  substantial  compliance  must  be  practicable  as  well  as 
possible.*  ^ 


son  than  the  signer,  without  clear 
proof  that  the  letter  was  in  fact  in- 
tended as  the  letter  of  defendant. 
Proof  that  defendant  knew  of  its  being 
written,  and  assented  to  it,  as  the  let- 
ter of  the  signer,  and  not  as  his  own, 
is  not  enough.  Bickett  v.  White,  27 
Ohio  St.  405. 

Complainant's  agent  made  an  offer 
to  defendant  for  an  exchange  of  land 
with  complainant.  Defendant  refused 
to  do  so  except  on  terms  that  the  agent 
had  no  authority  to  accept.  The  lat- 
ter thereupon  telegraphed  to  com- 
plainant for  further  instructions,  and 
defendant  gave  a  third  party  written 
authority  to  close  the  contract  for 
him,  on  the  terms  he  had  named.  Af- 
ter receiving  an  answer  to  his  tele- 
gram, complainant's  agent  did  not  see 
defendant  again,  but  agreed  orally 
with  defendant's  agent  that  they 
would  meet  later,  and  arrange  the  ex- 
change. Before  they  did  so,  defend- 
ant revoked  his  agent's  authority  and 
refused  to  make  the  exchange.  Spe- 
cific performance  denied  on  the  ground 
that  the  minds  of  the  parties  had 
never  met.  Lasher  v,  Gardner,  124 
111.  44X. 

Where  the  terms  of  a  power  of  at- 
torney tire  departed  from  under  cir- 
cumstances that  justify  the  belief  that 
the  departure  was  made  pursuant  tp 
the  parol  assent  of  the  principal,  the 
contract  will  be  enforced,  if  in  other 
respects  there  are  no  obstacles.  Web- 
ster V,  Harris,  16  Ohio  490. 

Where  the  evidence  of  certain  facts 
constituting  an  element  in  the  con- 
tract is  conflicting,  and  it  appears  that, 
after  some  negotiation,  the  papers, 
without  being  examined  or  approved 
by  the  creditor,  were  sent  to  him  by 
mail,  and  he  did  not  assent  to  them, 
specific  performance  will  not  be  en- 
forced.    Spears  v.  Long,  32  S.  Car.  528. 

A  court  of  equity  will  decree  spe- 
cific performance  of  a  contract  for  the 
sale  of  land,  although  the  price  be  in- 
adequate, where  the  vendor  has  re- 
fused to  rescind  the  contract,  with  a 
full  knowledge  of  the  facts.  Gallo- 
way V.  Barr,  12  Ohio  354. 


Or  when  the  vendor  has,  after  the 
contract,  declared  himself  satisfied. 
Woodruff  r.  Hargrave,  Wright  (Ohio) 

555- 

I.  Irwin  V.  Bailey,  72  Ala.  467 ;  Ikerd 
V.  Beavers,  106  Ind.  485;  Shriver  v. 
Seiss,  49  Md.  384;  Blanchard  v.  De- 
troit, etc.,  R.  Co.,  31  Mich.  43;  18  Am. 
Rep.  142;  Bourget  r.  Monroe,  58  Mich. 
563;  Rust  V.  Conrad,  47  Mich.  449;  41 
Am.  Rep.  720;  Buck  v.  Smith,  29  Mich. 
166;  18  Am.  Rep.  84;  Angus  r,  Robin- 
son, 62  Vt.  60. 

As  where  under  a  contract  to  con- 
vey land  the  vendor  has  since  parted 
with  his  title  or  incumbered  it  or  a 
flaw  in  it  is  developed.  Kennedy  r. 
Hazelton,  128  U.  S.  667;  Snell  r.  Mit- 
chell, 65  Me.  48;  Swepson  r.  Johnston, 
84  N.  Car.  449;  Pack  z\  Gaither,  73  N. 
Car.  95 ;  Woodward  r.  Harris,  2  Barb. 
(N.  Y.)  439;  Stevenson  v,  Buxton,  xj 
Barb.  (N.  Y.)  13;  Smith  v,  Keller.  ^6 
Me.  64;  Gaither  v.  O'Doherty  '(KV. 
1889),  12  S.  W.  Rep.  306. 

Specific  performance  of  a  contract 
for  the  sale  of  land  will  not  be  decreed 
at  the  instance  of  the  vendee,  where 
the  contract  is  made  in  disregard  of  a 
prior  parol  sale  by  the  vendor,  though 
the  vendee  was  ignorant  of  such  prior 
sale,  but  he  will  be  left  to  his  action  for 
damages.  Patterson  r.  Martz,  8  Watts 
(Pa.)  374;  34  Am.  Dec.  474-  See 
supra ^  this  title,  p.  947,  n.  i. 

A  contract  to  sell  a  certain  number 
of  patented  machines  each  year  until 
the  expiration  of  the  patent  will  not  be 
specifically  enforced  after  fifteen  years 
has  elasped,  the  patent  having' only 
two  more  to  run,  as  its  literal  perform- 
ance would  be  impossible.  Werden  r. 
Graham,  107  111.  169. 

Under  the  Alabama  statute,  if  the 
husband  attempts  to  convev  the  home- 
stead, without  the  wife  joining,  his 
deed  is  a  nullity.  A  husband  agreed 
to  convey  to  A  a  tract  of  land  which 
embraced  the  homestead,  being  worth 
more  than  the  amount  allowed,  but  not 
in  extent  exceeding  the  statutory 
limit.  The  husband  refused  to  convey 
on  the  ground  that  his  wife  would  not 
join,  whereupon  A  offered  to  accept 
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7.  Mutuality. —  The  obligation  must  be  mutual.  In  general 
terms  it  may  be  said  that  unless  the  contract  binds  all  the  parties 
it  will  be  enforced  against  none  of  them.* 


the  husband's  deed  of  the  tract,  and 
brought  suit  for  specific  performance. 
Hvld^  that  A  could  not  compel  the 
husband  to  execute  a  deed.  Moses  r. 
McClain,  82  Ala.  370. 

The  courts  will  not  compel  the  issu- 
ance of  corporate  stock  where  by  rea- 
son of  the  shares'  having  been  all 
issued,  enforcement  would  not  be 
possible.  Ferguson  t'.  Wilson,  L.  R. 
2  Ch.  77;  Danforth  z\  Philadelphia, 
etc.,  R.  Co.,  30  N.  J.  Eq.  12. 

Specific  performance  of  an  exchange 
of  lands  will  not  be  granted  where  de- 
fendant was  ready  at  the  time  named, 
but  plaintiff  w^as  not  ready,  and  never 
offered  to  perform,  his  laches  having 
rendered  performance  on  his  part  im- 
possible. Alexander  r,  Wunderlich, 
1 18  Pa.  St.  610. 

Where  the  specific  performance  of  a 
contract  to  convey  a  reversionary 
interest  in  land  was  sought  after  the 
lapse  of  nearly  ten  years,  and  after  the 
reversion  of  dower,  as  it  existed  at  the 
date  of  the  contract,  had  been  con- 
verted, by  the  untimely  death  of  the 
widow,  into  a  present  estate  in  fee,  and 
there  was  no  satisfactory  explanation 
of  the  causes  of  the  delay,  relief  was 
refused,  and  the  bill  was  dismissed. 
Pickering  v.  Pickering,  38  N.  H.  400. 

1.  I-awrenson  v.  Butler,  i  S.  &.  L.  13  ; 
Rutland  Marble  Co.  v.  Ripley,  10 
Wall.  (U.  S.)  339;  DufT  V.  Hopkins,  33 
Fed.  Rep.  599;  Tufts  v,  Tufls,  3 
Woodb.  &  M.  (U.  S.)  472;  Bronson  v, 
Cahill,  4  McLean  (U.  S.)  21;  Iron  Age 
Pub.  Co.  V.  Western  Union  Tel.  Co., 
83  Ala.  498;  3  Am.  St.  Rep.  758;  An- 
son T'.  Townsend,  73  Cal.  415;  Smith  v. 
Smith,  36  Ga.  184;  91  Am.  Dec.  761; 
Peacock  v.  Deweese,  73  Ga.  570; 
Lasher  7'.  Gardner,  124  111.  441;  Ikerd 
T'.  Beavers,  106  Ind.  485;  Olive  v. 
Dougherty,  3  Greene  (Iowa)  371;  May- 
nard  v.  Brown,  41  Mich.  298;  Boucher 
V,  Vanbuskirk,  2  A.  K.  Marsh.  (Ky.) 
345  ;  Simon  v.  Wildt,  84  Ky.  157;  Stem- 
bridge  V.  Stembridge,  87  Ky.  91;  Duval 
V.  Meyers,  2  Md.  Ch.  401;  Gelston  v. 
Sigmund,  27  Md.  334;  O'Brien  v. 
Pentz,.48  Md.  562 ;  Hopkins  v,  Rob- 
erts, 54  Md.  312;  Reese  v,  Reese,  41 
Md.  554;  Butman  v.  Porter,  100  Mass. 
337 ;  Blanchard  v,  Detroit,  etc.,  R.  Co., 
31  Mich.  43;  18  Am.  Rep.  142;  Chap- 
man V,  Morgan,  55  Mich.  124;    Voor- 


hies  t;.  Frisbie,  25  Mich.  476;  12  Am. 
Rep.  291 ;  Alworth  v,  Seymour,  42 
Minn.  526;  Aston  v.  Robinson,  49  Miss. 
348;  Glass  f.  Rowe,  103  Mo.  513;  Du- 
cie  V,  Ford,  8  Mont.  233;  Ewins  v* 
Gordon,  49  N.  H.  444;  Schroeder  v. 
Gemeinder,  10  Nev.  355;  Woodruff  r. 
WoodrufT,  44  N.  J.  Eq.  349;  Parkhurst 
V,  Van  Cortlandt,  i  Johns.  Ch.  (N.  Y.) 
273;  Benedict  r.  Lynch,  i  Johns.  Ch. 
(N.  Y.)  370;  7  Am.'  Dec.  404;  German 
V.  Machin,  6  Paige  (N.  Y.)  288:  Sny- 
der v.  Neefus,  53  Barb.  (N.  Y.)63; 
Justice  V.  Lang,  42  N.  Y.  493 ;  i  Am. 
Rep.  576;  Tarr  r.  Scott,  4  Brewst.  (Pa.) 
49;  Meason  v.  Kaine,  63  Pa.  St.  33 q; 
Bradford  v,  Foster,  87  Tenn.  4;  Chil- 
howie  Iron  Co.  v,  Gardiner,  79  Va.  305; 
Ballou's  Appeal,  133  Pa.  St.  64;  De 
Cordova  v.  Smith.  9  Tex.  144;  58  Am. 
Dec.  139;  Moore  v,  Fitz  Randolph,  6 
Leigh  (Va.)  175;  29  Am.  Dec.  208;  Cox 
T'.  Cox,  26  Gratt.  (Va.)  3ii;Ford  r. 
Euker,  86  Va.  75. 

Where  the  contract  Is  one  creating 
separate  mutual  obligations  it  may  be 
enforced,  even  though  the  mutual  obli- 
gations are  not  absolutely  co-ordinate 
in  time,  and  it  be  impossible  to  enforce 
the  whole  contract  on  both  sides  at 
once.  Sterling  v,  Klepsattle,  24  Ind. 
94;  87   Am.  Dec.  319. 

A  contract  which  one  party  is  at  lib- 
erty to  revoke  at  any  time  cannot  be 
enforced  against  the  other  party.  Al- 
worth 7'.  Seymour,  42  Minn.  52^. 

The  rule  that  equity  refuses  to  en- 
force the  specific  execution  of  contracts 
where  the  renied}'  is  not  mutual,  applies 
to  cases  in  which  there  is  not  such  mu- 
tuality of  remedy  at  the  time  the  con- 
tract is  made,  not  to  cases  in  which  the 
mutuality  of  remedy  is  taken  away  by  a 
subsequent  contingent  event.  Moore 
V.  Fitz  Randolph,  6  Leigh  (Va.)  17^5; 
29  Am.  Dec.  208. 

It.  is  a  universal  rule  of  equity,  that 
he  who  asks  for  a  specific  performance 
must  be  in  a  condition  to  perform  him- 
self. Therefore,  in  a  contract  for  the 
mutual  sale  of  land,  a  vendor,  who  can- 
not give  title  to  his  own  land,  cannot 
have  a  decree  of  specific  performance 
against  the  vendee.  Morgan  v.  Mor- 
gan, 2  Wheat.  (U.  S.)  290. 

Specific  performance  will  not  be 
granted  to  compel  the  defendants  to 
allow  plaintiff  to  share  in   the  benefits 
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One  modification  of  this  rule  is,  that  where  the  obligation  is 
not  a  distinct  and  separate  contract,  but  a  part  of  another,  and 
the  principal  obligation  of  which  it  is  a  part  is  enforceable,  the 
lesser  covenant  will  be  enforceable  also.^  And  another,  that  the 
rule  governs  only  such  contracts  as  are  executory ;  for  where  the 


of  a  purchase  made  by  them,  unless 
there  was  sufficient  mutuality  between 
the  parties  to  enable  the  defendants  to 
have  brought  in  the  plaintiff  to  bear 
part  of  their  losses,  if  any  had  resulted 
from  the  transaction.  Porter  v,  Kin- 
sey,  14  Phila.  (Pa.)  233. 

In  a  recent  Connecticut  case  specific 
performance  was  refused  on  the  follow- 
ing facts:  G  and  H  entered  into  a 
written  contract  by  which,  for  a  certain 
consideration  then  received  by  G,  they 
agreed  to  exchange  properties.  If  G 
failed  to  convey  to  H,  he  was  to  forfeit 
$1,800.  If  H  failed  to  convey,  he  was 
to  forfeit  certain  property  described. 
Held^  that  there  was  here  no  contract  of 
H  to  convey  that  could  be  enforced 
against  him  in  equity.  The  provision 
for  a  forfeiture  if  H  did  not  convex'  had 
reference  only  to  his  refusal  to  convey 
&fter  accepting  a  conveyance  from  G. 
It  was  not  in  itself  sufficient  to  make 
an  obligation  which  a  court  of  equity 
could  enforce.  Goodale  v.  Hill,  42 
Conn.  31 1. 

A  person  owning  land  wrote  to  his 
mother,  requesting  her  to  make  use  of 
the  land  and  sell  it  for  the  best  advan- 
tage to  support  herself.  Held,  that 
this  could  not  be  enforced  in  equity  as 
a  conveyance,  although  it  would  be 
supported  as  an  authority  to  enjoy  the 
profits.  Craig  v.  Craig,  i- Bailey's  Eq. 
(S.  Car.)  102. 

To  the  Contrary.  —  See  White  v. 
Schuvler,!  Abb.  Pr.  N.  S.  (N.  Y.) 
300;  31  How.Pr.  (N.  Y.)  38;  Muller  v. 
Vettel,  25  How.  Pr.  (N.  Y.)   350. 

A  written  agreement  concerning 
lands  may  be  enforced  in  equity,  ah 
though  binding  only  on  the  party  to  be 
charged.  Rogers  v,  Saunders,  16  Me. 
92;  33  Am.  Dec.  635;  Miller  v.  Cam- 
eron, 45  N.  J.  Eq.  95;  Ives  v.  Hazard,  4 
R.  I.  14;  67  Am.  Dec.  500;  Garretson 
V.  Vanloon,  3  Greene  (Iowa)  128;  54 
Am.  Dec.  493. 

Where  A  granted  to  B  the  privilege 
of  digging  ore  on  his  land  at  25  cents 
per  ton,  held,  that  B  was  not  entitled  in 
equity  to  a  specific  performance,  the 
contract  not  being  mutually  binding, 
and  there  being  no  obligation  on  B  to 
dig  ore.  Geiger  v.  Green.  4  Gill  (Md.) 
472;  Tyson  v.  Watts,  i  Md.  Ch.  13. 


Where  plaintiff  contracted  to  procure 
a  deed  to  be  made  to  defendant  of  cer- 
tain land  owned  by  a  third  person,  in 
consideration  whereof  defendant  agreed 
to  convey  to  plaintiff  certain  other 
land,  the  agreement  was  held  to  be  not 
mutual  so  far  as  the  remedy  for  its  en- 
forcement is  concerned,  and  to  be  in- 
capable of  specific  enforcement  since 
plaintiff's  agreement  to  convey  land  of 
another  cannot  be  compelled,  but  only 
subjects  plaintiff  to  an  action  for  breach 
thereof.  Norris  v.  Fox,  45  Fed.  Rep. 
406. 

A  contract  not  binding  on  plaintiff 
because  of  her  coverture  cannot  be 
specifically  enforced  at  her  instance. 
Tarr  v.  Scott,  4  Brewst.  (Pa.)  49. 
Even  though  the  disability  extend  to 
but  a  part  of  the  obligation.  Ridley  r. 
Ennis,  70  Ala.  463. 

A  cqntract  to  convey  a  right  of  way 
across  contiguous  tracts  of  land  owned 
by  a  husband  and  wife,  respectively,  can- 
not be  enforced  as  against  the  wife, 
and  hence  lacks  mutuality,  and  cannot 
be  enforced  at  the  suit  of  the  husband 
and  wife.  Shenandoah  Valley  R.  Co. 
V.  Dunlop,  86  Va.  346. 

The  boundary  between  two  tracts  of 
land  being  in  dispute,  the  owners  agreed 
that  a  certain  east  and  west  line  was 
the  true  one,  believing  it  to  be  such ;  but 
with  a  proviso  that  if  by  subsequent 
survey  it  was  found  to  be  too  far  north, 
then  either  the  southern  owner  was  to 
buy  the  part  between  the  temporary 
and  the  true  line  at  its  value  in  its  then 
uncleared  state,  or  the  northern  owner 
was  to  pay  for  the  clearing  of  the 
strip,  at  the  election  of  the  latter;  and 
if  the  line  was  too  far  south  these  con- 
ditions were  to  be  reversed.  Heid^  that 
there  was  no  such  want  of  mutuality  as 
would  render  it  incapable  of  enforce- 
ment. Calanchini  v.  Branstetter,  84 
Cal.  249. 

1.  As  where  a  lease  or  deed  contains 
covenants  binding  the  grantor  alone. 
Kerr  V.  Day,  14  Pa.  St.  112;  53  Am. 
Dec.  526;  Corson  v.  Mulvany,  49  Pa. 
St.  100;  88  Am.  Dec.  485;  Shollenberger 
V,  Brinton,  52  Pa.  St.  99. 

A  one-sided  or  unilateral  contract,  by 
which  one  party  binds  himself  to  con- 
vey lands,  and  the  other  party  is   not 


1020 


ZutmtULiMtoContxBct,  SPECIFIC  PERFORMANCE, 


MutnaUty 


party  who  is  not  bound  has  performed  his  part  under  the  con- 
tract, even  though  not  legally  bound  to  such  performance,  the 
plea  of  want  of  mutuality  cannot  be  made.*  The  familiar  appli- 
cation of  this  principle  is  to  contracts  in  the  nature  of  options 
and  proposals  which,  ordinarily,  do  not  bind  the  promisee  but 
are  nevertheless  to  be  enforced  at  his  instance,  if  he  has  fulfilled 
his  part  by  accepting  the  offer  or  option  and  acting  upon  it.* 
And  a  contract,  the  execution  of  a  part  of  which  it  would  be 


bound  to  purchase,  is  not  favored  in 
equity,  and  will  not  be  enforce.d  if 
without  consideration.  But  if  such 
contractus  a  part  of  a  lease,  or  made 
at  the  same  time  with  the  lease,  and  in 
consideration  thereof,  it  will  be  en- 
forced. Hawralty  v,  Warren,  18  N.  J. 
Eq.  124;  90  Am.  Dec.  6x3;  In  re  Hun- 
ter. I  Edw.  Ch.  (N.  Y.)  I. 

B  took  from  A  a  lease  of  land  for  a 
year,  with  an  option  therein  to  buy  the 
land  at  any  time  within  the  year  for  a 
certain  sum.  He  erected  valuable  im- 
provements, and  within  the  year  ten- 
dered the  price  named  in  the  lease  and 
demanded  a  Conveyance.  Held^  that 
equity  would  compel  a  conveyance. 
(Sharswood,  C.  J.,  dissenting.)  New- 
ell's  Appeal,  100  Pa.  St.  513. 

1.  Grove  v.  Hodges,  55  Pa.  St.  504 ; 
Freeman  v.  Stokes,  12  Phila.  (Pa.)  219; 
34  Leg.  Int.  248. 

Defendant  sold  land  to  plaintiff  on 
condition  that  if  plaintiff  constructed  a 
proposed  railroad  and  had  trains  run- 
ning thereon  within  a  year,  then  de- 
fendants should  deed  said  property  to 
plaintiff,  at  which  time  the  considera- 
tion should  become  due  and  payable, 
and  plaintiff  then  agreed  to  pay  said 
sum.  For  the  purpose  of  constructing 
the  road  plaintiff  was  authorized,  to  en- 
ter and  take  immediate  possession. 
This  plaintiff  did,  and  the  road  was 
completed  and  trains  running  thereon 
within  a  year.  Held^  that  it  thereby 
became  a  mutual  contract,  executed  in 
part  by  plaintiff.  Byers  v,  Denver 
Circle  R.  Co.,  13  Colo.  ^52. 

a.  OpUona. — See  Wilks  v,  Georgia 
Pac.  R.  Co.,  79  Ala.  180;  Frue  x\ 
Houghton,  6  Colo.  318;  Miller  i\  Cam- 
eron, 45  N.J.  Eq.  95;  Clark  v.  Gordon 
(W.  Va.  1892),  14  S.  E.  Rep.  25s. 

An  option  on  land  may  be  specifi- 
cally enforced  at  the  suit  of  the  pro- 
posed vendee,  for  his  election  to  treat 
the  agreement  as  binding  satisfies  the 
rule  requiring  mutuality.  Moses  v. 
McClain,  82  Ala.  370;  Ross  v.  Parks 
(Ala.  1890),  8  So.  Rep.  368.   See  Johns- 


ton V.  Trippe,  33  Fed.  Rep.  530; 
Chambers  v.  Alabama  Iron  Co.,  67 
Ala.  353;  Woodruff  v.  Woodruff,  44  N. 
J.  Eq.  349;  Dickinson  v,  Dodds,  34  L. 
T.  Rep.,  N.  S.,  19,  607;  14  Alb.  L.  J. 
72.  Compare  Atkinson  v.  Whitney, 
67  Miss.  655. 

But  the  acceptance  must  be  strictly 
according  to  the  terms  of  the  offer  and 
within  the  time  named.  Schields  v, 
Horbach,  30  Neb.  536. 

A  proposition  in  writing  to  sell  land 
at  a  certain  price,  if  taken  within  thirty 
days,  is  a  continuing  offer,  which  may 
be'retracted  at  any  time ;  but  if,  not  be- 
ing retracted,  it  is  accepted  within  the 
time,  such  offer  and  acceptance  jconsti- 
tute  a  valid  contract,  the  specific  per- 
formance of  which  may  be  enforced  by 
a  bill  in  equity.  Boston,  etc.,  R.  Co.  v, 
Bartlett,  3  Cush.  (Mass.)  224. 

An  agreement  by  which  plaintiffs 
agreed  to  relieve  defendants  from  fur- 
nishing sureties  on  notes  given  for  land 
sold  at  public  sale  under  a  decree,  and 
defendants  offered  plaintiffs  the  option 
of  buying  the  land  from  them  at  the 
price  bid  at  any  time  within  two  years 
is  not  void,  on  the  ground  that  com- 
plainants cannot  be  compelled  to  pur- 
chase the  land,  and  therefore  the  ven- 
dors ought  not  to  be  compelled  to  sell 
it.  The  contract  is  an  offer  to  sell, 
standing  for  a  given  time,  and  sup- 
ported by  a  consideration.  Bradford 
V,  Foster,  3  Pickle(Tenn.)  4. 

To  the  Contrary. — Barker  v.  Critzer, 
35  Kan.  459;  Barker  v.  Cross,  35  Kan. 
463;  Maynard  v.  Brown,  41  Mich.  29S; 
Rust  7'.  Conrad,  47  Mich.  449;  41  Am. 
Rep.  720. 

Optional  contracts  where  there  is  no 
other  consideration  are  not  enforceable 
specificallv.  Woodward  t\  Harris,  2 
Barb.  (N.' Y.)  442  ;  Sullings  v.  Sullings, 
9  Allen  (Mass.)  234;  Butman  r.  Por- 
ter, 100  Mass.  337. 

A  contract  in  terms :  '*I  will  sell  W 
W,  at  any  time  within  three  months 
from  April  i,  1857,  the  premises  (de- 
scribing them),  for  the  sum   of  sixty - 
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difficult  or  .impracticable  to  compel,  may  be  enforced  as  to  the 
residue  if  the  difficult  portion  has  been  already  actually  executed, 
but  not  otherwise.^ 

Unilateral  contracts  in  the  form  of  bonds  and  like  obligations 
are  constantly  enforced.* 

8.  Fairness — a.  Fraud.* — The  contract  must  be  fair.  Any 
trace  of  unfairness  or  fraud  will  render  specific  performance 
impossible.* 

five  hundred  dollars,  upon  the  terms 
specified,"  though  in  writing,  does  not 
bind  the  owner  of  the  land,  and  will  not 
be  enforced  in  equity  by  a  decree  for 
its  specific  performance;  and'parol  evi- 
dence to  show  the  consideration  is  not 
admissible.  Wright  v.  Weeks,  3  Bosw. 
(N.  Y.)  37. 

A  lease  of  land  reserved  to  the  party 
bf  the  first  part  the  right  of  selling  the 
land  at  any  time ;  but  no  such  sale  shall 
be  made  without  giving  the  second 
party  the  privilege  of  purchasing  upon 
such  terms  and  at  the  same  price  as  any 
other  person  might  have  offered  there- 
for. This  clause  was  held  not  to  con- 
stitute such  a  contract  for  the  sale  of 
the  land  to  the  lessee  as  equity  would 
enforce,  being  neither  certain  nor  mu- 
tual. Hayes  v.  O'Brien  (111.  iS^i),  26 
N.  E.  Rep.  601. 

A  woman  with  power  to  act  a^  feme 
sole  contracted  in  writing  that  if  her 
husband  would  pay.  a  certain  sum  on  a 
mortgage  on  her  land  by  the  time  it  be- 
came due,  she  would  convey  to  him  a 
'part  of  the  land.  The  agreement  was 
signed  by  the  wife  only,  and  the  hus- 
band failed  to  pay  the  money  at  the 
time  specified,  And  died  without  paying 
any  part  thereof.  Held^  that  his'  ad- 
ministrator was  not  entitled  to  specific 
performance  of  the  agreement  against 
the  wife,  as  the  contract  was  not-  mu- 
tual, and  left  it  optional  with  the  hus- 
band to  pay  the  money.  Stembridge  v. 
Stenjbridge,  87  Ky.  91.  Sec  also,  su- 
fra,  this  title,  Options, 

1.  Welch  V.  Whelpley,  62  Mich.  15; 
Lattin  v,  Hazzard  (Cal.  1891),  27  Pac. 
Rep.  515. 

The  California  Civil  Code,  §  3386, 
provides  that  "  neither  party  to  an  ob- 
ligation can  be  compelled  specifically 
to  perform  it  unless  the  other  party 
thereto  has  performed,  or  is  compell- 
able specifically  to  perform,  every- 
thing to  which  the  former  is  entitled 
under  the  same  obligation." 

2.  Chamberlain  v.  Blue,  6  Blackf. 
(Ind.)  491;  Jones  v.  Robbins,  29  Me. 
351 ;  50  Am.  Dec.  593;  Barnard  v.  Lee, 


97  Mass.  92;  Ewins  v.  Gordon,  49  N.  H. 
444;  In  re  Hunter,  i  Edw.  Ch.  (N.  Y.)  i. 
This  rule  is  that  unilateral  contracu 
may  be  enforced  if  upon  proper  con- 
sideration. If  the  contract  is  binding 
in  law^  it  will  be  enforced.  Hawralty 
V.  Warren,  18  N.  J.  Eq.  124;  90  Ana. 
Dec.  613;  Rogers  v,  Saunders,  16  Me, 
92;  33  Am.  Dec.  635;  Seton  z\  Slade,  7 
Ves.  265 ;  Fowle  v.  Freeman,  9  Ves. 
351;  Getchell  v.  Jewett,  4  Me.  350; 
Flight  V.  Bolland,  4  Russ.  298. 

3.  See  Deceit,  vol.  5,  p.  318;  Fraud, 
vol.  8,  p.  635;  Mistake,  vol.  15,  p.  635. 

4.  It  is  an  unqestioned  doctrine  of 
equity  that  only  those  contracts  which 
are  fair,  just,  and  reasonable,  will  be 
specifically  enforced.  Burton  r.  Le 
Roy,  5  Sawy.  (U.  S.)  510:  Andrews  v. 
Andrews,  28  Ala.  432;  Thompson  t». 
Tod,  Pet.  (C.  C.)  380;  Gould  r. 
Womack,  2  Ala.  83;  Ellis  v.  Burden,  i 
Ala.  45S;  Mississippi,  etc.,  R.  Co.  v. 
Cromwell,  91  U.  S.  643;  Conrad  r. 
Lindley,  2  Cal.  173;  Webb  v.  Alton, 
M.  &  F.  Ins.  Co.,  10  111.  223 ;  Frisby  z\ 
Ballance,  5  111.  287;  39  Am.  Dec.  409; 
Lear  v.  Chouteau,  23  111.  39;  Lucas  v. 
Barrett,  i  Greene  (Iowa)  510:  Edwards 
T'.  Handley.  Hard.  (Ky.)  11;  3  Am. 
Dec.  745;  Eastland  v.  Vanardisdel,  3 
Bibb  (Ky.)  274;  Fugate  t».  Robinson, 
18  B.  Mon.  (Ky.)  680;  Carbcrrr  r. 
Tannehill,  i  Har.  &  J.  (Md.)  '224: 
GriflSth  V.  Frederick  Co.  Bank,  6  Gill 
&  J.  (Md.)  424;  Waters  r.  Howard,  i 
Md.  Ch.  112;  Smith  v.  Crandall,  20 
Md.  482 ;  Rust  T'.  Conrad,  47  Mich. 
449;  41  Am*  Rep.  720;  Daniel  x*.  Frax- 
er,  40  Miss,  ^o^x  Rodman  r.  Zillev,  1 
N.  J.  Eq.  320';  Lloyd  v,  Wheatley,  2 
Jones  Eq.  (N.  Car.;  267 ;  Hall  r.  Ross, 
3  Hayw.  (N.  Car.)  200;  Stoutenburgh r. 
Tompkins,  9  N.  J.  Eq.  332 ;  McWhorter 
V.  McMahan,  i  Clarke  Ch.  (N.  Y.)  400; 
Leigh  V.  Crunjp,  i  Ired.  Eq.  (N.  Car.) 

299;  Connaday  r.  Shepard,2  Jones  Eq. 
(N.  Car.)  224;  Wingart  v.  Fry,  Wright 
(Ohio)  105;  Farr  v.  Glading,'  i  Phila, 
(Pa.)  372';  Cabeen  V.  Gordoa,  i  Hill 
Eq.  (S.  Car.)  51 ;  Rice  v.  Rawliogs, 
Meigs  (Tenn.)  496;  McCarty  r.  Kyle, 
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J  \    30    Am. 
I  N.  T.  Eq. 

N.    r.   Eq. 

N.  J.   Eq. 


4  Coldw.  (Tenn.)  348;  Smith  v.  Wood, 
12  Wis.  382.  Fraud  will  defeat  a  decree. 
Mechanics'  Bankr.'Lynn,  i  Pet.  (U.  S.) 
376;  King  r.  Hamilton,  4  Pet.  (U.  S.) 
311;  Hepburn  t\  Dunlop,  i  Wheat. 
*(U.  S.)  206;  Swint  V.  Carr,  76  Ga.  322; 
2  Am.  St.  Rep.  44;  Fish  v,  Leser,  69 
111.  394;  Kelly  V.  Kendall,  118  111.  650; 
Reed  f.  Rudman,  5  Ind.  400;  Fry  v. 
Piatt,  32  Kan.  62 ;  Ford  v.  Lewis,  10 
B.  Mon.  (Ky.)  127 ;  Bradbury  v.  White, 
4  Me.  391 ;  Snell  v.  Mitchell,  65  Me.  48 ; 
Lee  V.  Kirby,  104  Mass.  420;  Whit- 
worth  T'.  Harris,  40  Miss.  483 ;  McEl- 
roy  z'.  Maxwell,  loi  Mo.  294 ;  Cuff  v. 
Dorland,  55  Barb.'(N.  Y.)  481.;  Mar- 
graf  V,  Muir,  57  N.  Y.  155 ;  Brown  v, 
Haff,  5  Paige  (N.  Y.)  235;  28  Am. 
Dec.  425;  Walker  r.  Hill,  21  N.  "  ~ 
191  ;  Merritt  v.  Brown,  21 
401 ;  Crane  v.  Decamp,  31 
4x4;  Plummer  v.  Keppler,  26  N.  J.  Eq. 
481;  Wistar's  Appeal,  80  Pa.  St.  484; 
Orne  v,  Kittanning  Coal  Co.,  114 
Pa.  St.  172;  Mitchell  v.  Nicholson,  8 
Yerg.  (Tenn.)  194;  Booten  v,  Sheffer, 
21  6ratt.  (Va.)  474;  Horn  v.  Star 
Foundry  Co.,  23  W.  Va.  522 ;  Core  v. 
Wigner,  32  W.  Va.  277;  Mississippi, 
etc.,  R.  Co.  V.  Cromwell,  91  U.  S.  643. 
Compare  Songer  v.  Partridge,  107  111. 

529- 

Unfalmese. — The  fact  that  a  contract 
has  been  entered  into  hastily  and  with- 
out due  consideration  of  its  terms  and 
effect  will  justify  a  refusal  to  decree 
its  enforcement  in  equity.  Godwin 
v,  Collins,  4  Houst.  (Del.)  28. 

But  a  contract  was  enforced  though 
improvident  in  Lee  v.  Kirby,  104 
Mass.  420. 

The  power  of  a  court  of  equity  to 
enforce  the  specific  performance  of  a 
contract  should  be  exercised  under  the 
sound  discretion  of  the  court,  with  an 
eye  to  the  substantial  justice  of  the 
case;  and  where  a  contract  is  hard, 
and  destitute  of  all  equity,  the  court 
will  leave  the  parties  to  their  remedy 
at  law,  and  if  such  remedy  has  been 
lost  hy  negligence,  they  must  abide 
the  consequences.  King  v.  Hamilton, 
4  Pet.  (U.S.)  311. 

Equity  will  not  decree  specific  per- 
formance of  a  contract,  where  it  ap- 
pears not  to  have  been  entered  into 
with  perfect  fairness,  though  the 
fraud  may  not  be  such  as  to  authorize 
the  court  to  cancel  the  agreement. 
Frisby  v.  Ballance,  5  111.  287;  39  Am. 
Dec.  409. 

Where  a  contract  is  fairly  made  and 
without  mistake,  by  competent  parties. 


upon  good  consideration,  and  unat- 
tended with  any  circumstances  which 
make  its  enforcement  inequitable,  a 
mere  naked  hardness  of  bargain  is  no 
valid  objection  to  its  enforcement  in 
equity.    Morrison  v.  Peay,  21  Ark.  no. 

Specific  performance  was  refused 
for  unfairness  and  inequality  in  a  suit 
upon'  a  contract  for  the  purchase  of 
land  under  which  half  the  purchase 
price  was  to  be  paid  in  cash,  and  the 
balavice  in  semi-annual  payments  ex- 
tending over  several  years,  no  provi- 
sion being  made  for  securing  such  de- 
ferred payments.  Godwin  v,  Collins, 
3  Del.  Cn.  189.  And  the  mere  equi- 
table vendor's  lien  would  not  be  an 
adequate  security.  Godwin  v,  Collins, 
3  Del.  Ch.  189. 

A  purchaser,  at  a  sale  under  a  de- 
cree of  court  will  not  be  compelled  to 
complete  his  purchase,  if  it  would  be 
unjust  for  a  private  person  to  insist 
upon  a  specific  performance  in  such 
case.     Laight  v.  Pell,- 1  Edw.  Ch.  (N. 

Y.)  577. 

Complainant  purchased  an  interest 
in  certain  patents  at  auction,  with  full 
notice  of  certain  claims  and  incumb- 
rances. The  incumbrancer's  title  was, 
under  the  patent  laws,  invalid.  On  a 
bill  for  specific  performance,  claiming 
an  absolute  assignment  of  entire  inter- 
est, held,  the  complainant  could  not 
thus  demand  unconscientious  advan- 
tages, beyond  those  he  had  a  right  to 
expect  when  the  sale  was  made. 
Eames  v,  Eames.  16  Mich.  348. 

Defendant,  who  needed  |2,ooo  to 
complete  a  purchase  made  by  him, 
agreed  that  if  plaintiff,  his  wife,  would 
join  him  in  a  mortgage  for  that  amount 
of  his  farm  of  52  acres,  which  she  had 
refused  to  do,  he  would  convey  to  her 
10  acres  of  the  land,  including  the 
buildings,  which  part  was  worth  $7,000. 
Heldy  that  the  agreement  was  inequit- 
able and  would  not  be  enforced.  Car- 
penter V.  Carpenter,  56  Hun  (N.  Y.) 

647. 

Where  the  conversation  of  a  vendor 
justifies  the  belief  of  the  vendee  that 
she  will  not  demand  specie  for  the 
purchase-money  of  the  land  sold,  and 
she  refuses,  on  the  day  the  money  is 
to  be  paid,  to  receive  bank  bills  and  to 
give  reasonable  time  to  the  vendee  to 
obtain  the  specie,  the  vendee  will  not 
thereby  lose  his  right  to  claim  a  spe- 
cific performance  of  the  contract; 
especially  where  the  vendee  is  in  pos- 
session, and  has  made  improvements. 
Pickle  V.  Auble,  4  N.  J.  Eq.  315. 
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A  promise  by  the  vendee,  after  such 
refusal,  and  under  the  impression  that 
he  had  thereby  lost  the  benefit  of  his 
contract,  to  accept  a  lease  of  the  prem- 
ises, will  riot  estop  htm  from  after- 
wards enforcing  the  contract  of  sale. 
Pickle  v.  Auble,  4  N.  J.  Eq.  315. 

An  innocent  purchaser  who  has  paid 
the  full  price  of  the  land  according  to 
the  terms  of  his  purchase  will  be  al- 
lowed to  compel  the  owner  to  convey 
title  where  such  owner  stood  by  and 
permitted  the  sale  to  him  without 
claiming  any  interest.  Stone  v,  Tyree, 
30  W.  Va.  67. 

The  decree  must  operate  fairly  upon 
all  parties.     Ikerd  v.  Beavers,  106  Ind. 

483. 

In  Cathcart  v,  Robinson,  5  Pet.  (U. 
S.)  269,  the  court  by  Marshall,  C.  J., 
said:  "The  difference  between  that 
degree  of  unfairness  which  will  induce 
a  court  of  equity  to  interfere  actively 
by  setting  aside  a  contract  and  that 
which  will  induce  a  court  to  withhold 
its  aid,  is  well  settled.  It  is  said  that 
the  plaintiff  must  come  into  the  court 
with  clean  hands,  and  that  the  defend- 
ant may  resist  a  bill  for  specific  per- 
formance by  showing  that  under  the 
circumstances  the  plaintiff  is  not  en- 
titled to  the  relief  he  asks.  Omission 
or  mistake  in  the  agreement;  or  that 
it  is  unconscientious  or  unreasonable ; 
or  that  there  has  been  concealment, 
misrepresentation,  or  any  unfairness 
are  enumerated  among  the  causes 
which  will  induce  a  court  to  refuse  its 
aid.  If  to  any  unfairness  a  great  ine- 
quality between  price  and  value  be 
added,  a  court  of  chancery  will  not  af- 
ford its  aid/' 

Mlirepreaentationa  as  to  a  material 
fact  will  prevent  specific  performance. 
See  Mansfield  v.  Watson,  3  Iowa 
hi;  Best  r.  Stow,  3  Sandf.  Ch.  (N. 
Y.)  29S;  Jones  r.  Booth,  38  Ohio  St. 
405 ;  Race  i-.  Weston,  86  III.  91 ;  Wells 
r.  Millet,  23  Wis.  64;  Davis  v.  Read, 
37  Fed.  Rep.  418;  Chandler  v.  Pom- 
eroy,  46  Fed.  Rep.  533. 

In  an  action  by  the  N'endor  for  spe- 
cific performance  of  a  contract  for 
sale  of  land,  the  vendee  may  defeat 
a  decree  by  showing  that  the'  vendor 
falsely  represented  that  the  property 
was  clear  of  tax  liens,  although  the 
contract  calls  only  for  a  quitclaim 
deed.       Isaacs    ?'.    Skrainka,    95    Mo. 

517. 

Misrepresentations  by  the  vendor, 
as  to  size  of  buildings,  or  qualities  of 
land,    although    without    fraud,  have 


been  held  ground  for  refusifig  speciBc 
performance.  Fisher  v.  Worrall,  5 
W.  &S.  (Pa.)  478. 

If  a  vendee  fraudulently  misrepre- 
sents to  the  vendor'  the  value  of  wild 
lands  which  the  vendor,  as  the  ven- 
dee well  knows,  has  not  seen  for  many 
years,  the  contract  so  induced  is  void, 
and  specific  performance  will  not  be 
decreed.     Kelley    v,  Sheldon,  8  Wis. 

258. 

A  contract  to  purchase  property 
will  not  be  specifically  enforced,  where 
the  vendor  represented  that  certain 
store  fixtures  went  with  the  properly. 
wherea.s,  in  fact,  such  fixtures  belonged 
to  another  and  it  was  not  in  the 
power  of  the  vendor  to  deliver  them. 
Smith  r.  Sturgess,  65  How.  Pr.  (N. 
Y.)  360. 

Wnen  a  purchaser  of  lands  induces 
the  vendor  to  sell,  by  misrepresenting 
his  means  of  payment,  and  is  g^iilty  of 
gross  negligence,  in  failing  to  perform 
his  part  of  the  contract,  a  court  of 
equity  will  not  decree  specific  per- 
formance in  his  favor.  Fuller  r.  Per- 
kins, 7  Ohio  196. 

Specific  performance  of  a  contract 
for  the  purchase  of  land  and  person- 
alty w^ill  not  be  decreed  where  de- 
fendants entered  into  such  contract 
in  reliance  on  the  representations 
of  plaintiffs'  agent,  many  of  which 
were  untrue,  and  the  value  of  the 
property  is  much  less  than  defendants 
represented.    Hicks  v.  Turck,  73  Mich. 

In  a  suit  to  compel  the  specific  per- 
formance of  a  contract  of  sale,  if  the 
defendant  rely  on  a  false  representa- 
tion made  to*  him,  he  must  prove  in 
addition,  that  he  will  be  damaged  by 
performance.  Morrison  i*.  Lods,  39 
Cal.  381  ;  Scott  v.  Shiner,  37  N.  J.  Eq. 
185.  But  compare  Kelly  z\  Central 
Pac.  R.  Co.,  74  Cal.  557. 

Inatances  —  MlnreprM«ntation  Suffi- 
cient to  Preclude  Specific  Enforeemeiit. — 
Defendant  who  was  the  owner  of  va- 
cant land,  published  a  circular  invit- 
ing settlement,  and  stating  that  set- 
tlers who  in  good  faith  improved  the 
land,  would  be  given  the  preference  in 
purchasing.  To  obtain  a  contract  for 
conveyance,  plaintiff  falsely  repre- 
sented to  defendant  that  he'  had  set- 
tled thereon,  and  induced  him  to  make 
the  contract.  Held^  that  plaintiflTs 
fraud,  without  regard  to  damage  re- 
sulting from  it,  was  a  bar  to  an  action 
for  specific  performance.  Kelly  r. 
Central  Pac.  R.  Co.,  74  Cal.  «;57. 
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One  who  induces  another  to  agree 
to  convey  land  by  fraudulently  repre- 
senting that  the  parties  for  whom  he 
acts  are  very  rich  and  will  make  large 
expenditures,  cannot  compel  the  en- 
forcement of  the  contract,  even  though 
when  reduced  to  writing  it  required 
expenditures  much  less  in  amount. 
Carskaddon  v,  Kennedy,  40  N.  J.  Eq. 

359- 

On  a  bill  by  a  vendor  to  enforce  spe- 
cific performance  of  a  contract  for  the 
sale  of  a  certain  tract  of  land,  although 
the  quantity  of  the  tract  Is  not  stated  in 
the  contract,  the  defendant  may  show 
by  parol  evidence  that  the  complain- 
ant, before  sale,  represented  to  the  de- 
fendant that  the  tract  contained  nine 
acres  when  in  fact  it  contained  only 
about  six ;  and  in  such  case  specific  ex- 
ecution of  the  contract  will  not  be  en- 
forced. Miller  v.  Chetwood,  2  N.  J. 
Eq.  199. 

And  it  makes  no  difference,  in  such 
case,  that  the  sale  was  made  by  the 
tract,  and  not  by  the  acre,  and  that 
the  vendee  lived  in  the  neighborhood 
of  the  land,  subject  daily  to  his  ob- 
servation; this  constitutes  no  excuse 
for  the  misrepresentations  of  the  ven- 
dor. Miller  v,  Chetwood,  2  N.  J.  Eq. 
199. 

The  defendant  entered  into  and 
partly  executed  a  contract  to  convey 
certain  lands  to  the  plaintiff  in  ex- 
change for  certain  tenements  belong- 
ing to  the  plaintiff,  upon  the  under- 
standing that  such  tenements  rented 
at  certain  rates ;  but  upon  discovering 
that  the  rates  were  misstated,  he  re- 
fused to  complete  the  execution  of  the 
'contract.  Heldy  that  a  bill  for  specific 
performance  could  not  be  maintained 
against  him,  although  it  appeared  that 
such  misrepresentation  was  not  fraud- 
ulent, and  that  the  plaintiff  had  offered 
compensation  for  the  deficiency  in  the 
rent.  Boynton  v,  Hazelboom,  14 
Allen  (Mass.)  107;  92  Am.  Dec.  738. 

FtaadQlent  Concealment. — The  con- 
cealment by  plaintiff  of  a  material  fact 
will  defeat  his  claim  for  specific  per- 
formance. Byars  v.  Stubbs,  85  Ala. 
256;  Hetfieldv.  Willey,  105  111.  286; 
King  V,  Knapp,  59  N.  Y.  462. 

Where,  before  receipt  of  a  letter 
from  his  principal  withdrawing  the 
lands  from  sale,  an  agent  for, the  sale 
of  land  had  sold  it,  and  on  his  rep- 
resentations that  he  was  acting  solely 
for  his  principal's  interest,  and  by  the 
withdrawal  would  be  placed  in  an  em- 
barrassing position,  the  principal  con- 


sentefd  to  affirm  the  sale  and  received 
part  of  the  purchase  price,  which, 
however,  he  at  once  returned,  disaf- 
firming the  sale,  on  discovering  that 
the  purchaser  was  his  agenfs  step- 
daughter. It  was  held  that  there  was 
at  least  such  suppressio  verf  on  the 
part  of  the  agent  that  the  contract 
would  not  be  specifically  enforced. 
Morgan  v.  Hardy,  x6  Neb.  427. 

The  case  of  Margrave  v,  Muir,  57 
N.  Y.  155,  was  one  by  the  vendor  to 
enforce  a  contract  to  convey  land. 
The  contract  was  to  sell  for  $800, 
whereas  the  lot  was  worth  $2,000,  on 
account  of  its  rise  in  value.  The 
plaintiff  lived  near  the  lot  and  knew 
its  value.  The  defendant  lived  at  a 
distance  and  did  not  know  its  value. 
While  the  plaintiff  did  not  make  any 
misrepresentation,  he  concealed  his 
knowledge  of  the  recent  rise  in  value 
of  the  lot,  and  took  advantage  of  the 
defendant's  ignorance,  and  thus  got 
from  her  a  contract  to  convey  to  him 
the  lot  for  but  little  more  than  one- 
third  of  its  value.  **Such  a  contract, 
it  is  believed,  has  never  yet  been  en- 
forced in  a  court  of  equity  in 
this  country.  When  a  contract  for 
the  sale  of  land  is  fair  and*  just  and 
free  from  legal  objection,  it  is  a  mat- 
ter of  course  for  courts  of  equity  to 
specifically  enforce  it;  but  they  will  not 
decree  specific  performance  in  cases 
of  fraud  or  mistake,  or  of  hard  and  un- 
conscionable bargains,  or  when  the 
decree  would  produce  injustice,  or 
would  be  inequitable  under  all  the  cir- 
cumstances. Osgood  V,  Franklin,  3 
Johns.  Ch.  (N.  Y.)  i ;  7  Am.  Dec.  513 ; 
Seymour  V.  Delancy,  6  Johns.  Ch.  (N. 

Y.)  223. 

A  vendor  agreed  to  sell  a  certain  lot 
and  buildings  which  he  pointed  out  to 
his  purchaser,  but  a  part  of  which  he 
fraudulently  omitted  from  his  deed, 
taking  advantage  of  the  purchaser's  ig- 
norance as  to  the  description.  The 
purchaser  was  awarded  a  decree  of  spe- 
cific performance  to  compel  the  convey- 
ance of  the  entire  lot.  Winans  v. 
Huyck,  71  Iowa  459. 

If  a  defendant,  at  the  time  of  the  sale 
of  his  lands  on  execution,  represents  to, 
the  purchaser  that  certain  land  is  in- 
cluded in  the  levj",  which  in  fact  is  not, 
such  land  passes  in  equity  by  the  sale, 
provided  the  purchaser  acted  inno- 
cently, and  a  conveyance  will  be  de- 
creed. Buchanan  v,  Moore,  13  S.  & 
R.  (Pa.)  304;  15  Am.  Dec.  601. 

And  the  purchaser  will  not  be  re- 
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quired  to  give  up  the  sale  on  a  tender 
of  the  whole  of  the  purchase  money  by 
the  defendant.  Buchanan  v.  Moore,  13 
S.  &  R.  (Pa.)  304;  15  Am.  Dec.  601. 

He  who  sells  property  on  a  descrip- 
tion given  by  himself  is  bound  in  equity 
to  make  good  that  description;  and  if  it 
is  untrue  in  a  material  point,  although 
the  variance  is  caused  by  a  mistake,  he 
is  liable  for  that  variance;  and  when  he 
has  sold  that  which  he  cannot  convey, 
and  cannot  therefore  execute^  his  con- 
tract, he  must  answer  in  damages. 
McFerran  v,  Taylor,  3  Cranch  (U.  S.) 
268. 

MlBrepreBentatlon  Inauffldent  to  Pro- 
olude  Specific  Enforcement. — It  has  been 
held  that  a  representation  to  the  pur- 
chaser of  land  to  the  effect  that  an  alley 
on  the  premises  was  only  a  private 
right  of  way  in  a  few  persons,  when,  in 
fact  the  alley  was  a  public  one,  is  not 
such  a  misrepresentation  as  will  bar  a 
specific  performance,  the  rights  in  the 
property  in  either  case  being  substan- 
tially the  same.  Wuesthoff  v.  Sey- 
mour, 22  N.J.  Eq.  66. 

A  agreed  in  writing  to  purchase  "a 
farm  or  tract  of  land,  called  Mother's 
Care,  containing  173  acres,  more  or 
less."  The  vendor,  when  questioned  as 
to  the  number  of  acres,  told  the  vendee 
that  he  had  heard  his  brother  say  the 
old  plot  called  for  173;  but  he  did  not 
himself  know  the  quantity,  never  hav- 
ing seen  it  surveyed.  Held^  that  this 
could  not,  by  any  fair  construction,  be 
considered  such  a  representation  as 
would  make  it  inequitable,  though,  on 
measurement,  the  farm  contained  only 
145  acres,'  to  compel  the  perform- 
ance of  the  contract  by  the  vendee. 
Stull  V,  Hurtt,  9  Gill  (Md.)  446. 

The  contract  must  be  considered  a 
sale  of  land,  not  by  the  acre,  but  for  a 
specified  sum,  and  the  words  **more  or 
less"  as  intended  to  negative  any  rep- 
resentation of  quantity.  Stull  v,  Hurtt, 
9  Gill  (Md.)  446. 

Conveyance  to  Defraud  Others. — The 
fact  that  a  conveyance  was  originally 
made  to  defraud  creditors  cannot  be  set 
up  by  the  grantee  as  a  defense  to  a  bill 
by  his  grantor  seeking  the  specific  per- 
formance of  an  agreement  to  purchase. 
Lynn  v.  Lyerle,  113  111.  128. 

Where  it  appears  that  the  property  in 
question  has  been  conveyed  for  the 
purpose  of  protecting  it  from  the  cred- 
itors of  the  grantor,  no  obligation  to  re- 
convey  growing  out  of  the  transaction, 
or  forming  a  part  of  it,  can  either  be  it- 
self enforced,  or  form  the  consideration 


of  an  enforceable  promise  or  covenant, 
written  or  parol.  Ford  v.  Lewis,  10  B. 
Mon.  (Ky.)  127. 

The  circumstances  of  the  case  indi- 
cating that  a  conveyance  was  made  for 
the  purpose  of  defrauding  the  grantors 
creditors,  and  such  fraudulent  intent 
appearing  from  the  evidence,  the  wit- 
nesses testifying  to  an  agreement  that 
the  property  should  be  re-conveyed  to 
the  grantor,  when  he  received  a  dis- 
charge in  bankruptcy,  such  re-convey- 
ance cannot  be  enforced  in  equity  after 
the  accomplishment  of  the  fraud.  Dent 
V,  Ferguson,  132  U.  S.  50. 

Such  conveyances  are  valid  between 
the  parties.  But  the  promise  to  re- 
convey  is  not  a  proper  subject  of  equi- 
table enforcement.  Parrott  v.  Baker,  82 
Ga.  364;  Songer  v.  Partridge,  107  111. 

529; 

The  purchaser  cannot  avail  himself 
of  the  defense  to  an  action  for  specific 
performance  of  a  contract  to  convey 
land  that  the  sale  was  made  to  prevent 
the  vendor's  creditors  from  collecting  a 
debt.    Gentry  v.  Gentry,  87  Va.  478. 

The  owner  of  land  lived  on  it  with 
her  married  daughter,  the  plaintiff. 
The  land  was  subject  to  a  deed  of  ttust 
to  secure  a  debt  to  defendant.  For  the 
purpose  of  having  the  land  transferred 
to  plaintiff  free  from  the  claims  of  the 
mother's  creditors,  plaintiff*s  husband 
proposed  to  defendant  that  the  latter 
should  have  the  land  sold  under  the 
deed  of  trust,  bid  it  in,  and  then  deed  it 
to  plaintiff  on  her  paying  interest  and 
taxes  and  executing  another  deed  of 
trust  for  the  principal.  The  court  held 
that  the  agreement  being  in  fraud  of 
the  creditors  of  the  plaintiflPs  mother, 
could  not  be  enforced  in  a  court  of 
equity.  Taylor  v.  Von  Schroeder  (Ma 
1891),  16  S.  W.  Rep.  675. 

Where  there  is  a  conveyance  of  land, 
voluntary  on  its  face,  made  by  one  who 
is  defendant  in  a  suit  just  before  the 
rendition  of  a  judgment  in  a  large  sum 
against  him,  which  but  for  this  con- 
veyance would  be  a  lien  on  the  land,  and 
strong  proof  is  not  adduced  that  the 
conveyance  was  made  in  good  faith  and 
for  value,  the  specific  performance 
against  the  vendor  of  an  agreement  for 
the  sale  of  the  land  will  not  be  en- 
forced. Tillotson  V.  Gesner,  33  N.J. 
Eq.  313. 

Undue  Inflnence. — Undue  influence  is 
a  sufficient  defense  to  a  petition  for  spe- 
cific performance.  Brady's  Appeal,  66 
Pa.  St.  277;  Miller  v.  Miller,  68  Pa.  St 
486.     Compare  Christian  t*.  Ransome, 
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46  Ga,  138.    See  also  Undue   iNtfLU- 

ENCE. 

DnreM. — Specific  performance  of  a 
contract  to  re -convey  to  plaintiff  land 
which  he  had  convej'ed  to  defendant  as 
security  for  a  debt  will  not  be  decreed 
where  it  appears  that  defendant  took 
the  note  thus  secured  in  compromise  of 
a  much  larger  indebtedness  to  him, 
though  barred  by  the  Statute  of  Limita- 
tions, and  that  this  compromise  was 
extorted  by  plaintiff's  threat  to  prose- 
cute defendant'^  son  for  a  criminal  of- 
fense unless  the  compromise  was  made. 
Swint  V,  Carr,  76  Ga.  322;  2  Am.  St. 
Rep.  44. 

A  promise  to  pay  the  debts  of  an  in- 
tended husband  given  in  writing  under 
threats  of  his  imprisonment  and  the 
prevention  of  the  marriage,  will  not  be 
enforced  in  equity,  even  though  the 
promisor  afterwards  pay  part,  thus  ap- 
pearing to  ratifj'  the  promise,  if  it  ap- 
pear that  such  subsequent  payment  was 
made  under  the  influence  of  fear.  Rau 
V.  Von  Zedlitz,  132  Mass.  164.  See 
also  Duress,  vol.  6,  p.  67. 

IntQxieatlon. — ^The  intoxication  of 
the  purchaser  at  the  time  of  the  sale 
will  not  be  ground  for  refusing  to  en- 
force specific  performance  of  the  con- 
tract against  him,  unless  it  appears  that 
his  intoxication  was  produced  or  pro- 
cured by  the  vendor,  or  that  undue  ad- 
vantage was  taken  of  it.  Pittenger  v. 
Pittinger,  3  N.J.  Eq.  156;  Rodman  v. 
Zilley,  1  N.  J.  Eq.  320;  Whitesides  v. 
Greenlee,  2  Dev.  Eq.  (N.  Car.)  152. 

Compare  Brown  v,  Wheelock,  75 
Tex.  385;  Watson  v.  Doyle,  130  111. 
415;  Byrne  v.  Long  (Ky.  1891),  15  S. 
W.  Rep.  778. 

The  mere  fact  that  the  contracting 
party  was  in  the  habit  of  getting  drunk 
will  not  relieve  him  from  a  contract  en- 
tered into  when  not  intoxicated.  Wat- 
son V.  Doj'le,  130  111.  4x5. 

And  though  entered  into  by  one  in- 
toxicated if  it  has  been  subsequently 
ratified  by  him,  it  is  enforceable  with- 
out regard  to  the  amount  of  the  con- 
sideration. Mettert  v,  Hagan,  18 
Gratt.  (Va.)  231. 

Imbecility. — A  court  of  equity  will 
not  enforce  a  contract  to  convey  land, 
where  there  is  satisfactory  evidence  of 
the  imbecility  of  the  party  making  the 
contract  sought  to  be  enforced.  Reinick- 
€r  V.  Smith,  2  Har.  &  J.  (Md.)  421.  See, 
also,  Intoxication  as  a  Defense 
TO  Contracts,    vol.  ii,  p.  773. 

Ignorance. — Where  an  ignorant 
woman    is    induced,   without    a  clear 


knowledge  of  what  she  is  doing,  to 
agree  to  convey  the  homestead,  her 
promise  will  not  be  enforced  specifical- 
ly, althou|rh  her  husband  may  have 
bound  himself  by  the  contract.  Bird 
V,  Logan,  35  Kan.  228. 

See  McElroy  v.  Maxwell,  loi  Mo. 
294;  Winans  v.  Huyck, '71  Iowa  459; 
Chambers  v.  Livermore,  15  Mich.  381. 

Complainant,  an  assayer,  received 
from  S,  an  ignorant  Mexican  who  re- 
posed the  utmost  confidence  in  him, 
authority  to  sell  a  mine  which  S  had 
discovered,  and  a  quarter  interest  there- 
in as  commission.  Complainant  sold 
to  defendants  for  the  minimum  price 
fixed  by  S,  stipulating  with  them  that 
they  should  convey  to  him  a  quarter 
interest.  S  paid  him  a  quarter  of  the 
'  price  received,  but  on  learning  of  the 
agreement  with  defendants,  which  com- 
plainant had  charged  them  not  to  tell 
S,  demanded  of  them  the  quarter  inter- 
est which  complainant  had  bar- 
gained for,  whose  value  they  paid  him. 
Held,  that  this  gross  fraud  of  the  com- 
plainant's would  defeat  complainant's 
claim  to  a  specific  performance  and 
prevent  the  recoverv  of  even  the  fourth 
part  last  paid  to  defendant.  Barnes,  J., 
dissenting.  Jacobs  v.  George  (Arizona, 
1889),  20  Pac.  Rep.  183. 

Failure  to  Bead  Contract.— The 
fact  that  a  vendor  in  giving  a  contract 
for  sale,  is  negligent  in  not  reading  the 
contract,  and  knowing  its  contents, 
does  not  entitle  vendee  to  a  specific 
performance  of  it,  where  he  himself  is 
also  in  the  wrong,  as  the  relief  within 
the  discretion  of  the  court  depends 
more  on  the  good  faith  of  the  party 
asking  it  than  on  the  negligence  of  the 
party  against  whom  it  is  sought. 
Clark  V.  Maurer,  77  Iowa  717.  See  also 
Wickham  v.  Winchester,  75  Iowa  327; 
Byars  v.  Stubbs,  85  Ala.  256. 

In  the  absence  of  fraud,  one  who 
signs  a  contract  without  reading  it  is 
bound  by  its  terms  nevertheless.  Min- 
neapolis, etc.,  R.  Co.  V,  Cox,  76  Iowa 
306. 

Fraud — ^Instances. — Where  plaintifif 
fraudulently  procures  from  defendant  a 
contract  to  convey  land,  wherein  an- 
other had  acquired  rights  by  perform- 
ing labor  and  making  improvements, 
the  injury  to  the  third  person  renders 
the  fraud  a  bar  to  ^n  action  for  specific 
performance.  Kelly  v.  Central  Pac. 
R.  Co.,  74  Cal.  557. 

Plaintiff  made  a  contract  with  de- 
fendant, a  widow  in  feeble  health,  re- 
siding at  a  distance,  through  her  son- 
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b.  Mistake.— See  Mistake.* 

c.  Hardship. — If  to  compel  specific  performance  would  work 
hardship  or  injustice,  it  will  not  be  ordered.^ 


in-law,  to  exchange  two  houses,  belong, 
ing  to  him  for  income  paying  real  es- 
tate. A  real  estate  broker  had  in- 
formed the  son-in-law  that  one  of  the 
houses  was  well  rented,  and  had  pro- 
cured S,  a  pretended  purchaser,  for  one 
of  the  houses.  The  broker  had  gone 
to  the  son-in-law  in  relation  to  the  sale 
to  S,  at  the  suggestion  of  plaintiflf.  The 
houses  were  not  rented  but  heavily 
mortgaged.  Upon  these  facts  specific 
performance  of  the  contract  was  re- 
fused. Lennon  v.  Stiles  (Supreme 
Ct),4N.  Y.  Supp.  487. 

Specific  performance  will  not  be  de- 
creed to  compel  a  county  to  perform  its 
contract  to  convey  its  swamp  lands, 
where  electors  were  induced  to  vote  for 
the  contract  by  the  purchaser's  prom- 
ise to  convey  a  part  of  the  land  to  each 
of  them,  they  to  pay  in  work  which 
never  was  given  them.  Palo  Alto  Co. 
V,  Harrison,  68  Iowa  81. 

Eauity  will  not  enforce  a  contract  in 
the  form  of  a  letter  written  by  defend- 
ant to  one  whom  he  believes  to  be  act- 
ing as  his  agent,  and  without  any 
knowledge  that  he  is  also  acting  as  the 
agent  of  complainant,  that  he  will  pur- 
chase certain  lands  of  complainant  at  a 
named  price.  Potter  v.  HoIIister,  45 
N.  J.  Eq.  508.  See  also  Goff  v.  Jones, 
70  Tex.  572;  Franco- Texan  Land  Co. 
V.  Bousselet,  70  Tex.  422;  Marsh  v, 
Buchan,  46  N.  J.  Eq.  595. 

The  secretary  of  a  company  agreed 
with  a  stockholder  to  buy  his  stock, 
and,  during  the  negotiations,  repre- 
sented to  the  vendor  that  the  stock  was 
not  worth  par,  and  that  he  did  not 
know  where  he  could  place  it,  while 
in  fact  he  wished  it  for  himself,  and 
from  his  official  position  knew  the 
stock  to  be  of  much  greater  value,  and 
when  he  had  made  no  payment  on 
the  stock.  The  court  refused  to  de- 
cree specific  performance,  leaving  ven- 
dee to  a  suit  at  law  to  recover  damages 
suffered  from  the  breach  of  contract. 
Diamond  State  Iron  Co.  v.  Todd  (Del. 
1888),  i4Atl.  Rep.  27.* 

A  remainderman  induced  the  life 
tenant  and .  her  trustee  to  convey  to 
him,  that  he  might  sell  a  portion  of  the 
land  to  pay  taxes  thereon  by  fraudu- 
lently promising  to  then  make  a  dec- 
laration of  trust  for  a  life-interest  in 
the  residue   in  her  favor.    This,   how- 


ever, he  did  not  do.  Meid.  that  ifc 
was  entitled  to  a  oonveTance  of  t£'5 
residue,  and  that  it  mieht  be  made  di- 
rectly to  her  instead  01  in  tnst.  Bro- 
phy  x\  Lawler,  107  III.  284- 

Defendant  sold  to  plaintiff  by  a  ^1 
contract,  a  certain  lot,  and.  wi'thodkerv 
interested  in  the  title,  executed  a  deei 
for  it,  which  was  sabs^queotlj  rt- 
turned  to  defendant  for  correction,  bet 
which  def endantf rand ulently  retained 
and  finally  destroyed.  The  purchice 
money  was  paid  on  the  delivery  of  the 
deed,  and  remained  in  defendaaiV 
hands.  Plaintiff  took  and  retained  p>- 
session  of  the  premises.  Held,  that 
plaintiff  was  entitled  to  a  decree  ii 
equity  directing  the  execntion  to  bin 
by  defendant  of  as  perfect  a  deed  t> 
defendant  could  give.  Graft  v.  Loocks 
138  Pa.  St.  453. 

The  Illinois  act  1857,  p.  1203,  harini: 
limited  the  power  ^ven  by  that  ii 
1 841,  p.  65,  to  the  supervisor  of  Cahokia 
to  lease  certain  village  lots  to  the  fair- 
est bidder,  for  educational  purposes,  to 
the  average  rent  of  the  other  k>t* 
leased  —  held,  that  a  propositk>n 
voted  for  to  lease  to  T  a  portion  thereof 
for  99  years,  at  an  annual  ground-rest 
of  25  cents  per  acre,  and  a  cash  l>onas 
of  $10,000,  should  not  be  specifically  en- 
forced, it  appearing  that  there  was  a 
design  to  divide  the  lx>nus  amongst 
the  inhabitants  and  defraud  the  school 
fund,  and  that  the  average  rent  of 
other  lots  was  60  cents  per  acre. 
Tamm   r.  Lavalle,  93  111.  563. 

A  and  others  agreed  to  convey  land 
to  B,  a  part  of  which  B  was  to  re-con- 
vey to  A.  The  deed  was  given  to  C. 
a  real-estate  agent,  to  record,  with  a 
reconveyance  which  had  been  executed 
by  B,  but  instead  of  recording  the 
deed  of  reconveyance  which  had  been 
executed,  he  had  B  execute  another 
deed  of  reconveyance,  covering  les* 
land,  and  recorded  that.  Held,  that 
the  execution  and  delivery  of  the  first 
deed  of  reconveyance  would  be  de- 
creed. Leeds  v.  Penrose  (N.  J.  18S7). 
8  Atl.  Rep.  520. 

A  party  cannot  plead  his  own  fraud 
in  defense.  Cackler  r.  Ford,  24  How. 
(U.  S.)  322. 

1.  Vol.  15,  p.  63s. 

a.  See  sufra,  this  title,  EqmitMe 
Maxims,    Rushton    v.   Thompson,  35 
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d.  Change  of  Circumstances. — The  element  of  hardship  or 
injustice  sometimes  comes  about  through  a  change  in  the  cir- 
cumstances not  contemplated  when  the  contract  was  entered 
into.  Thus,  if  through  any  unfair  delay  or  neglect  of  the  prom- 
isor, the  contract  has  not  been  executed  until  there  has  been  a 
material  rise  or  fall  in  the  value  of  the  property  involved,  it  may 
become  unconscionable  to  require  a  specific  performance,  and,  in 
such  case»  equity  will  not  do  so ;  nor  where,  because  of  such  a 
change  in  values,  or  in  the  situation  of  the  parties,  from  what- 
-ever  cause,  equitable  relief  would  work  a  hardship  to  either  side.^ 


Fed.  Rep.  635 ;  Perkins  v,  Wright,  3 
Har.  &.  M.  (Md.)  324;  Veth  v.  Gierth, 
92  Mo.  97 ;  Eaton  v.  Eaton,  64  N.  H, 
493;  Society,  etc.  v,  Butler,  12  N. 
Eq.  498;  Chubb  v.  Peckham,  13  N. 
Eq.  207 ;  TiUotson  f .  Gesner,  33  N. 
Eq.  313;  Cameron  Coal  Co.  v,  Eman- 
uel, 49  N.  Y.  Super.  Ct.  77 ;  Day  v. 
Hunt,  112  N.  Y.  191 ;  Conger  r.  New 
York,  etc.,  R.  Co.,  120  N.  Y.  29;  Mc- 
Carty  v,  Kyle,  ^  Coldw.  (Tenn.)  348; 
Ramsden  v,  Hylton,  2  Ves.  307 ;  Mort- 
lock  V,  Buller,  10  Ves.  301. 

Where  a  purchaser  of  land  has  been 
for  twenty  years  without  title,  through 
the  fault  of  his  vendor,  and  has  for 
this  reason  been  unable  to  make  any 
beneficial  disposition  of  the  land,  and 
the  interest  upon  his  debt  has  accumu- 
lated to  a  large  sum,  the  court  will  not 
compel  him  to  accept  a  confirmation  of 
title,  and  pay  the  remainder  of  the 
purchase  money,  especially  if  suspi- 
^  cions  of  fraud  on  the  part  of  the  ven- 
dor attach  to  the  transaction.  Wil- 
liams V,  Mattocks,  3  Vt.  189. 

1.  See  infra^  this  title,  Laches, 
Iglehart  v.  Vail,  73  111.  63 ;  Rogers  v. 
Saunders,  16  Me.  92 ;  33  Am.  Dec.  635; 
Perkins  v,  Wright,  3  Har.  &  M.  (Md.) 
324;  Conger  v.  New  York,  etc.,  R. 
Co.,  45  Hun  (N.  Y.)  296;  Jackson  v. 
Edwards,  22  Wend.  (N.  Y.)  498 ;  Peters 
V.  Delaplaine,  49  N.  Y.  362 ;  Patterson 
V.  Martz,  8  Watts  (Pa.)  374;  34  Am. 
Dec.  474;  Andrews  v.  Bell,  56  Pa.  St. 
343;  Buchanan  v.  Brown,  Cooke 
(Tenn.)  185;  Pillow  v.  Pillow,  3 
Humph.  (Tenn.)  644;  Hudson  t^.  King, 
2  Heisk,(Tenn.)  560;  McCarty  t^.  Kyle, 
4  Coldw.(Tenn.)  348;  Bryan  v.  Lofftus, 
I  Rob.(Va.)  12;  39  Am.  Dec.  242 ;  Pigg 
T'.  Corder,  12  Leigh  (Va.)  69;  Griffin 
V.  Cunningham,  19  Gratt.  (Va.)  571; 
•Garnett  v.  Macon,  6  Call  (Va.)  308. 

Where  a  deed  or  obligation  is  sought 
to  be  enforced  in  an  event  which  is  un- 
expected to  both  parties,  and  inconsist- 
ent  with    their  original   intention,  a 


court  of  equity  will  not  sustain  it. 
Quick  V.  Stuyvesant,  2  Paige  (N.  Y.) 
84. 

A,  who  owned  certain  land,  agreed  to 
convey  for  a  fixed  sum  to  B,  but  there 
being  a  claim  to  the  land  made  by  C,  it 
was  agreed  to  await  the  determination 
of  a  suit  by  him,  and  that  if  it  was  in  A's 
favor  she  would  immediately  carry  out 
he*r  contract  of  conveyance.  This  liti- 
gation lasted  fifteen  years  and  was  set- 
tled in  A*s  favor.  The  land  in  the 
meantime  had  largely  appreciated  in 
value.  Heldy  that  it  would  be  inequit- 
able to  enforce  specific  performance. 
Fitzpatrick  v.  Dorland,  27  Hun  (N.  Y.) 
291. 

If  a  party  seeking  a  specific  execu- 
tion, has  been  guilty  of  gross  laches, 
or  has  been  inexcusably  negligent  in 
performing;  the  contract  on  his  part; 
or  if,  in  the  imnxediate  period,  there 
has  arisen  a  material  change  of  cir- 
cumstances, affecting  the  rights,  inter- 
ests and  obligations  of  the  parties,  a 
court  of  equity  will  refuse  to  decree  a 
specific  performance.  Callen  v.  Fer- 
guson, 29  Pa.  St.  247 ;  Maddox  v,  Mc- 
Quean,  3  A.  K.  Marsh.  (Ky.)  400; 
Du  Bois  V,  Baum,  46  Pa.  St.  537;  Mil- 
ler V,  Henlan,  51  Pa.  St,  265;  Childress 
V.  Holland,  3  Hayw,  (Tenn.)  274. 

Where  a  debt  is  presently  payable 
in  the  stock  of  a  corporation,  and  the 
payor  delays  the  payment  for  a  long 
time,  and  until  the  stock  becomes  val- 
ueless, it  is  such  a  change  of  the  cir- 
cumstances existing  at  the  time  of  the 
contract  as  will  in  equity  relieve  the 
payee  from  accepting  the  stock  in  pay- 
ment. Demarest  v,  McKee,  2  Grant's 
Cas.  (Pa.)  248. 

Where  a  part  of  the  vendor's  land 
has,  since  the  contract  was  made,  been 
carried  away  by  the  sea,  he  cannot 
compel  the  specific  performance  of  the 
purchase.  Huguenin  v.  Courtenay, 
21  S.  Car.  403;  53  Am.  Rep.  688. 

The  purchaser  will  not  be  compelled 
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9.  Consideration. —  Equity  will  not  decree  specific  perform- 
ance of  a  contract  if  the  consideration  be  lacking.  A  mere 
voluntary    agreement    is    not    to    be   enforced,*   unless    it   be 


to  take  a  conveyance  after  the  time 
specified  in  a  contract  of  which  time 
was  not  of  the  essence,  where  the  ven- 
dor is  at  fault  for  the  delay,  and  where 
the  improvements  on  the  land  were 
burned,  before  the  vendor  was  ready  to 
convey.     Smith  v,  Cansler,  83  Ky.  367. 

Where  one  who  has  contracted  to 
sell  his  land  dies  before  the  date  at 
which  the  deed  is  to  be  executed  and 
delivered  by  him,  and  his  heir-at-law 
and  widow  refuse  to  join  in  the  con- 
veyance, a  decree  will  not  be  made  to 
compel  specific  performance  by  the 
purchasers  at  the  instance  of  the  ad- 
ministrator, for  the  benefit  of  the 
widow  (creditors  not  being  interested 
in  the  litigation),  after  the  land  has 
depreciated  in  value.  Reddish  v. 
Miller,  27  N.  J.  Eq.  514. 
•  After  a  married  woman  has  for  two 
years  repudiated  and  refused  to  per- 
form a  contract  for  the  sale  of  land 
made  in  her  behalf  by  her  husband, 
she  cannot,  the  property  during  the 
meantime  having  depreciated  in 
value,  maintain  a  bill  for  a  specific 
performance.  Holgate  v,  Eajton,  116 
U.  S.  33. 

Where  a  defendant  resisted  specific 
performance  of  a  contract  to  purchase 
land  on  the  ground  of  a  defect  in  the 
title,  and  subsequently  by  the  act  of 
March  14,  1861,  the  defect  of  title 
was  cured,  and  conveyance  was  again 
tendered  and  refused — held,  that  after 
the  time  for  delivery  of  the  deed  has 
passed,  the  defendant  would  not  be 
compelled,  against  his  will,  to  accept 
a  deed  which  he  was  ready  and  willing 
to  accept  at  the  time  fixed  for  the  per- 
formance of  the  contract,  especially  as 
the  value  of  the  real  estate  was  de- 
pressed. Young  V,  Rathbone,  16  N. 
J.  Eq.  224;  84  Am.  Dec.  151. 

BzceptionB. — Though  the  court  will 
not  enforce  a  hard,  unreasonable,  or 
unequal  contract,  the  fluctuations  in 
the  value  of  property,  caused  by  events 
subsequent  to  the  making  of  the  con- 
tract, will  not  be  regarded  by  the 
court,  if  the  contract  is  fairly  entered 
into  at  the  time.  Low  v,  Treadwell, 
12  Me.  441 ;  Young  v,  Wright,  4  Wis. 
144 ;  65  Am.  Dec.  303 ;  Falls  v.  Car- 
penter, I  Dev.  &  B.  Eq.  (N.  Car.)  237; 
28  Am.  Dec.  613. 

Nor  will    specific  performance   be 


refused  as  inequitable  because  of  the 
fluctuation  of  values,  if  the  court  has 
no. means  of  knowing  what  bearing 
the  terms  of  the  contract  had  on  the 
negotiations  of  the  parties.  Nims  v. 
Vaughn,  40  Mich.  356. 

Ordinarilv  the  parties  will  be 
deemed  to  have  taken  the  risk  of  fluc- 
tuations in  value.  Nims  v.  Vaughn, 
40  Mich.  356. 

•*  It  is  by  no  means  clear,"  says  Jus- 
tice Strong,  in  Rutland  Marble' Co.  r. 
Ripley,  10  Wall.  (U.  S.)  339,  "that  a 
court  of  equity  will  refuse  to  decree 
the  specific  performance  of  a  contract 
fair  when  it  was  made,  but  which  has 
become  a  hard  one  by  the  force  of 
subsequent  circumstances  and  chang- 
ing events." 

And  in  Willard  v,  Tayloc,  8  WalL 
(U.  S.)  557,  the  court,  by  Field,  J, 
said :  *'  The  question  in  such  cases 
always  is.  Was  the  contract  at  the  time 
it  was  made  a  reasonable  and  fair  one? 
If  such  was  the  fact,  the  parties  are 
considered  as  having  taken  upon 
themselves  the  risk  of  subsequent  fluc- 
tuations in  value,  and  such  fluctuations 
are  not  allowed  to  prevent  its  specific 
enforcement.  See  Hale  z\  Wilkinson, 
21  Gratt.  (Va.)  75. 

1.  Andrews  v.  Andrews,  28  Ala.  432; 
Holland  v.  Hensley,  4  Iowa  222 ;  Bu- 
ford  V.  McKee,  i  Dana  (Ky.)  107; 
Ormsbv  v.  Hunton,  3  BibB  (Kv.)  298; 
Webb  'r.  Alton  M.  &  F.  Ins.  fco.,  lo 
III.  223;  Stone  V,  Pratt,  25  III.  2?; 
Wyatt  V.  May  field,  91  111.  577;  Shep- 
herd V.  Shepherd,  x  Md.  Ch.  244; 
Tieman  v.  Poor,  i  Gill  &  J.  (Md.)  216; 
19  Am.  Dec.  225;  Snyder  v.  Jones,  38 
Md.  542;  Coleman  v.  Applegarth,  68 
Md.  21;  Stone  v,  Hackett,  13  Gray 
(Mass.)  227;  Mercer  t;.  Stark,  Walk. 
(Miss.)  451;  12  Am.  Dec.  583;  Vasser 
V.  Vasser,  23  Miss.  378;  Taylor  r. 
VanSchroeder  (Mo.  1891),  16  S.  W. 
Rep.  675;  Burling  xk  King,  66  Barb. 
(N.   Y.)   ^3;     Acker    v.    Phoenix,  4 


Paige  (N.  Y.)  305;  Mintum  v,  Scr- 

Ch.  (N.  Y.).407;   "' 
been  v.  Gordon,  i   Hill   Eq.  (S.  Car.) 


mour,  4  Johns.  Ch.  (N.  Y.).497;  Ca- 


51;  McCampbell  v,  Famsworth,  3 
Coldw.  (Tenn.)  317;  Darlington  v. 
McCoole,  I  Leigh  (Va.)  36;  Hanson 
V.  Michelson,  19  Wis.  498;  Pulvcrtoft 
V.  Pulvertoft,  18  Ves.  84. 

A  voluntary  agreement  by  a  man  to 
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Consideratieii. 


already  executed.^     Nor  will  a  decree  issue  if  the  consideration 
be  illegal  * 

The  authorities  have  always  given  adequacy  of  consideration 
a  place  among  the  prime  requisites  of  an  enforceable  contract, 
the  difference  between  the  decisions  arising  out  of  the  question 
as  to  what  constitutes  adequacy  of  consideration.*  But,  as  a 
general  rule,  mere  inadequacy  of  price  unaccompanied  by  unfair- 
ness of  some  kind  is  no  defense  to  a  bill  for  equitable  enforce- 
ment, and  will  not  stand  in  the  way  of  a  decree,*  unless  the 


provide  for  a  relative  will  not  be  en- 
forced by  a  court  of  equity.  Cotton  v. 
Graham,  84  Ky.  672. 

A  mortgage  to  secure  a  specified 
debt  will  not  be  specifically  enforced  if 
there  was  in  fact  no  debt.  Roney  v. 
Moss,  74  Ala.  390. 

The  courts  of  equity  will  do  nothing 
towards  perfecting  a  voluntary  contract 
for  the  creation  of  a  trust,  nor  regard  it 
as  binding,  so  long  as  it  remains  execu- 
tory.    Estate  of  Webb,  49  Cal.  542. 

Failure  of  Conalderation.— Where  the 
principal  inducement  to  a  sale  of  land 
was  a  stipulation,  by  the  purchaser,  to 
pay  a  certain  debt  which  was  pressing 
the  vendor,  and  the  vendor  was  obliged 
to  pay  such  debt  in  consequence  of  the 
failure  of  the  purchaser  to  perform  his 
agreement,  a  bill,  subsequently  filed  by 
such  purchaser  for  specific  performance 
was  dismissed.  Deaver  v,  Parker,  2 
Ired.  Eq.  (N.  Car.)  40. 

An  agreement  to  release  a  judgment 
for  $200  at  a  future  day,  in  considera- 
tion of  the  payment  of  $100  and  the  "  Rep. 
surrender  of  all  claim  to  certain  land,  481 
will  not  be  enforced  where  the  consid- 
eration fails,  except  that  of  the  payment 
oi  $100,  but  the  court  will  credit  the 
judgment  with  such  payment.  Davis 
V,  Bowker,  i  Nev.  487. 

Where  a  vendor  bound  himself  to 
make  title  to  land  to  the  vendee  on  pay- 
ment of  three  notes  for  $120  each,  given 
in  purchase  of  the  land—held,  that  the 
vendee  was  not  entitled  to  demand  spe- 
cific performance,  because  a  third  party 
in  whose  hands  the  notes  had  been 
placed  as  collateral  security,  delivered 
them  as  fully  satisfied,  to  the  vendee  on 
payment  by  him  of  $150.  Daniel  v, 
Hill,23Tex.  571. 

Where  land  was  purchased  at  a  very 
high  price,  on  the  faith  of  representa- 
tions by  the  vendor  that  permanent 
improvements  were  to  be  made  in  the 
immediate  vicinity,  and  a  map  was 
shown  at  the  time  of  the  sale,  on  which 
such     proposed     improvements     were 


located — held,  that,  upon  the  failure  of 
the  vendor  to  make  the  promised  im- 
provements, he  could  not  be  allowed  to 
enforce  the  payment  of  the  residue 
of  the  purchase-money,  more  than  the 
value  of  the  land,  without  the  improve- 
ments, having  been  already  paid;  &ough 
the  vendor,  at  the  time  of  sale,  intended 
to  make  the  promised  improvements. 
Rogers  v,  Salmon,  8  Paige  (N.  Y.)  559; 
35  Am.  Dec.  725. 

To  the  Contrexy. — A  suit  for  specific 
performance  may  be  brought  by  a  ven- 
dor of  land  against  the  vendee  on  a 
memorandum  of  the  purchase  signed 
by  the  latter,  when  the  land  is  described 
with  suflScient  accuracy  and  the  amount 
to  be  paid  and  the  manner  and  time  of 
making  the  payments  appear,  though 
no  consideration  moving  from  the  ven- 
dor is  expressed  in  it,  and  although  the 
latter  is  not  bound  by  it.  Ivory  v. 
Murphy,  36  Mo.  534. 

1.  Wyche  V.  Greene,  16  Ga.  49. 

2.  Kennedy    v.    Hazleton,    33    Fed. 
293;    Saton   V,   Stewart,  78   111. 


3.  Compare  Inadequate  Consid- 
eration, vol.  10,  p.  333. 

The  consideration  must  be  adequate. 
Day  V,  Newman,  2  Cox  77:  Keke- 
wick  V,  Manning,  i  DeG.  M.  &  G.  188; 
Hervey  r.  Audland,  14  Sim.  531;  Kirk- 
man  V.  Kenyon,  17  Ind.  607;  Eaton  v, 
Eaton,  64  N.  H.  493;  Varick  v,  Ed- 
wards, Hoffm.  (N.  Y.)  382;  Woodcock 
V.  Bennett,  i  Cow.  (N.  Y.)  711;  13 
Am,  Dec.  568;  Short  v.  Price,  17  Tex. 
403;  Smith  V.  Wood,  la  Wis.  383. 

In  California^  this  principle  is  em- 
bodied in  the  statute.  California  Civil 
Code,  ^  3391.  See  Morrill  v.  Everson, 
77  Cal.  117,  where,  under  this  provi- 
sion of  the  code,  a  lease  with  the  privi- 
lege of  purchase  at  $1,300  was  held  to 
stand  upon  an  inadequate  consideration, 
the  property  being  worthy  1,600. 

4.  Burrows  v.  Lock,  10  Ves.  470; 
Adams  v.  Weare,  i  Bro.  C.  C.  567; 
Collier  v.  Brown,  i  Cox  428.    See  also 
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inadequacy  be  so  gross  as  to  amount  to  conclusive  evidence  of 
fraud/  or  unless  the  party  whom  it  is  sought  to  bind  has  so  far 


Coles  V.  Trecothtck,  9  Yes.  246;  Emerj 
t;. Wase,  8  Yes.  518;  Gamett  v.  Macon,  2 
Brock.  (U.  S.)  185;  Waterman  v. 
Waterman,  27  Fed.  Rep.  827;  Good- 
lett  V.  Hansen,  66  Ala.  151;  Watson 
V.  Dojle,  130  111.  415;  Casadj  v.  Scallen, 
15  Iowa  93;  Januarj  v.  Martin,  i  Bibb 
(kj.)  586;  Beard  v.  Campbell,  2  A.  K. 
Marsh.  (Kjr.)  125;  12  Am.  Dec.  362; 
Shepherd  v.  Bevin,  9  Gill  (Md.)  32; 
Park  V,  Johnson,  4  Allen  (Mass.) 
259;  Lee  V.  Kirby,  104  Mass.  420; 
Burtch  V.  Hogge,  Harr.  Ch.(Mich.)  31; 
Hunt  V.  Thorn,  2  Mich.  2\x ; Chambers 
V.  Livermore',  15  Mich.  381;  Bean  v. 
Yalle,  2  Mo.  126;  Harrison  v.  Town,  17 
Mo.  237;  Rodman  v.  Ziller,  1  N.J. 
Eq.  320;  Chubb  v.  Peckhani,  13  N.  J. 
Eq.  207 ;  Ready  v.  Noakes,  29  N.  J. 
£q.  497;  Shaddle  v,  Disborough,  30 
N.  J.  Eq.  370;  Sej'mour  v.  Delancy,  6 
Johns.  Ch.  (N.  Y.)  222  ;  3  Cow.  (N.  Y.) 
445;  15  Am.  Dec.  270;  Yiele  v.  Troy, 
etc.,  C.  R.  Co.,  21  Barb.  (N.  Y.)  381; 
Northrup  v,  Gibbs  (Supreme  Cl),  i 
N.  Y.  Supp.  465 ;  White  v.  Thomp- 
son, 1  Dev.  &  B.  Eq.  (N.  Car.)  493; 
Bunch  V,  Hurst,  3  Desaus.  (S.  Car.) 
273;  5  Am.  Dec.  551;  Butler  v.  Haskell, 
4  Desaus.  (S.  Car.)  651 ;  Fripp  v.  Fripp, 
Rice  Eq.  (S.  Car.)  84;  White  v.  Flora, 
2  Tenn.  430;  Russell  v.  Stinson,  3 
Hayw.  (Tenn.)  i;  Curlin  v.  Hendricks, 
35  Tex.  225. 

Inadeqiiaey — Wliat  Coiistitnt«s.  — 
'*  The  inadequacy  must  not  be  measured 
by  grains."  Gasque  v.  Small,  2  Strobh. 
^.  (S.  Car.)  72. 

In  the  following  cases  the  difference 
in  value  was  deemed  insufficient  to 
create  a  presumption  of  fraud  and  de- 
feat specific  performance :  A  difference 
of  7  or  8  per  cent.  Bower  v.  Cooper, 
2  Hare  408.  275  pounds  where  400 
pounds  was  afterwarjs  offered.  Col- 
lier v.  Brown,  i  Cox  428. 

Agreement  to  pay  £5,000  where  real 
value  was  shown  to  be  i^3,50O.  Ab- 
bott V.   Sworder,  4   De  G.  &   S.   448. 

$44,000  and  $60,000.  Lee  v.  Kirby, 
104    Mass.    420. 

£20,000  and  £25,000.  Coles  v,  Tre- 
cothick,  9  Yes.  24a 

$29,000  and  $3,500.  Westervelt  v. 
Matheson,  Hoffm.  Ch.  (N.  Y.)  37. 

$  1 ,8000  and  $4,000.  Sarter  v.  (Gordon, 
2  Hill  Eq.  (S.Car.)  121. 

A  sherifTs  sale  of  land  valued  at 
$1800  for  $400.  Brown  v,  Budd,  2  Ind. 
442. 


A  sale  of  land  worth  $1,300  for  $900. 
Conrad  r.  Schwamb,  53  Wis.  372. 

A  difference  of  one-half.  White  r. 
McGannon,  29  Gratt.  ( Va.)  511 ;  Con- 
away  V.  Sweeney,  24  W.  Va-  643. 

Actual  rental  value  of  |6ioo  ted 
agreed  price,  $800.  Buford  r.  Collins, 
41  La.  Ann.  642. 

Specific  performance  of  an  agree- 
ment to  convey  land  will  not  be  re- 
fused as  inequitable,  because  the  rents 
and  profits  and  proceeds  of  timber  sold 
by  the  grantor  amounted  in  six  yt*i% 
to  more  than  the  stipulated  purchase- 
money.    Gentry  &.  Refers,  40  Ala.  442. 

A  bill  in  equity,  setting  forth  a  par- 
chase  by  the  complainant  for  the  sum 
of  $600,  at  a  sheriff's  sale,  made  in  due 
form  of  law,  of  certain  promissory  notes 
to  the  amount  of  $260,000,  secured  bj 
mortgage,  and  praying  for  a  specific 
performance  of  the  contract  of  sale, 
will  not  be  dismissed  on  demurrer,  on 
the  ground  of  inadequacy  of  price. 
Erwin  v.  Parham,  12  How.  (U.  S.)  197. 

1.  In  Coles  V,  Trecothick,  9  Ves. 
246,  the  court  by  Lord  Eldon,  said: 
**  Unless  the  inadequacy  of  price  is  such 
as  shocks  the  conscience  and  amounts  in 
itself  to  conclusive  evidence  of  fraud  in 
the  transaction,  it  is  not  sufficient 
ground  for  refusing  a  specific  perform- 
ance." 

.And  see  Watson  v.  Doyle,  130  liL 
415;  Yiele  v,  Troy,  etc.,  R.  Co.,  21 
Barb.  (N.  Y.)  381;  Gasque  v.  Small,  2 
Strobh.  Eq.  (S.  Car.)  72. 

It  is  only  upon  clear  and  satisfactory 
evidence  that  specific  performance  of 
an  oral  contract  will  be  decreed  where 
the  consideration  was  greatly  inade- 
quate.   Cole  V.  Cole,  106  111.  482. 

In  Emery  v.  Wase,  8  Ves.  518,  the 
court  bv  Lord  Eldon,  said :  **  I  do  not 
deny  that  mere  difference  in  value, 
though  considerable,  is  not  of  itself  a 
suilScient  ground  for  refusing  a  specific 
performance  of  a  contract;  but  very  con- 
siderable difference  in  value  is  not  in- 
considerable evidence  that  it  was  not 
made  with  great  care  and  attention." 

Excess  of  price  over  value,  though 
considerable,  if  the  contract  is  free 
from  imposition,  is  not  in  itself  sufficient 
to  prevent  a  decree  for  specific  perform- 
ance ;  but  it  is  an  ingredient  which,  as- 
sociated with  other  circumstances,  will 
contribute  to  prevent  the  interference 
of  a  court  of  equity.  Cathcart  v,  Rob- 
inson, 5  Pet.  (U.  S.)  264. 


1032 


3l«e«ti»U  to  Contract.  5/:£C7F/C  PERFORMANCE, 


Coaaideratioii. 


committed  himself  to  the  contract  that  his  refusal  to  perform  it  is 
fraudulent  in  its  effect.^ 

The  rule  that  a  voluntary  agreement  will  not  be  enforced  is 
subject  to  the  qualification  that  if  the  contract  has  been  already 
executed  equity  will  enforce  all  rights  growing  out  of  it.* 

The  following  circumstances  have  been  held  sufficient,  when 
attended  with  inadequacy  of  consideration,  to  justify  the  refusal 
of  a  decree :  Mental  weakness,*  mental  weakness  superinduced 
by  drink,*  mental  weakness  from  old  age,  with  urgency  and 
haste,*  mental  weakness .  accompanied  by  ignorance  of  business 
and  of  the  language,®  youth  with  ignorance  and  inexperience.' 

Specific  performance  of  an  agreement  to  convey  land  will  be 
decreed  where  a  meritorious  consideration  sustains  the  agree- 
ment.® 


If  specific  performance  is  refused  on 
the  ground  of  inadequacy  it  is  because 
that  element  is  almost  invariably  ac- 
companied by  other  circunistances'evin- 
cing  fraud.  Seymour  v,  Delancv,  6 
Johns.  Ch.  (N.  Y.)  222;  Hale  v,  'Wil- 
kinson, 21  Gratt.  (Va.)  75.  See  Cle- 
inent  v.  Reid,  9   Smed.  &  M.  (Miss.) 

535- 

Where  the  plaintiff  knew  the  value 
of  the  land,  by  reason  of  his  living  near 
it,  and  induced  defendant  to  sell  for 
^800  land  worth  $2,000,  he  was  refused 
a  decree  enforcing  the  purchase. 
Margraf  v. Muir,  57  N.  Y.  155. 

Although  mere  inadequacy  of  price, 
independent  of  other  circumstances,  is 
not,  of  itself,  sufficient  to  set  aside  a 
transaction,  yet  it  may  induce  the  court 
to  stay  the  exercise  of  its  power  to  en- 
force the  specific  performance  of  a  con- 
tract to  sell  and  convey  land ;  and  if,  in 
connection  with  such  inadequacy,  there 
has  been  any  misrepresentation  on  the 
part  of  the  purchaser,  as  to  the  condi- 
tion and  value  of  the  land,  with  which 
the  sellfer  was  unacquainted,  a  bill  for 
specific  performance  will  be  dismissed. 
Powers  V,  Hale,  25  N.  H.  145. 

In  Osgood  V,  Franklin,  2  Johns.  Ch. 
(N.  Y.)  i;  7  Am.  Dec.  513,  the  court  by 
Kent.,  Ch.,  said:  "Though  inadequacy 
of  price  is  not  a  ground  for  decreeing  a 
rescission,  yet  it  may  be  sufficient  for 
the  court  to  refuse  to  enforce  perform- 
ance. It  is  not  an  uncommon  case  for 
the  court  to  refuse  to  enforce  for  inad- 
equacy and  at  the  same  time  refuse  to 
rescind."  Sec  Mortlo«k  v,  BuUer,  10 
Ves.  292. 

In  the  following  cases  the  difference 
between  value  and  price  was  held  to  be 
too  great  to  justify  a  decree  : 

A  sheriflTs  sale  for  one  twenty-fourth 


the  value.  Benton  '  x>.  Shreeve,  4  Ind. 
66. 

A  sheriflPs  sale  of  property  worth  $105 
for  $21.  Modisett  v.  Johnson,  2  Blackf. 
(Ind.)  431. 

An  agreement  for  double  the  ac- 
tual value.  White  v.  McGannon,  29 
Gratt.  (Va.)  511;  Day  v.  Newman, 
cited  in  10  Ves.  Jr.  300. 

And  two-thirds.  Harrison  v.  Town, 
17  Mo.  237. 

1.  Woodruff  V,  Hargrave,  Wright 
(Ohio)  555;  Galloway  v.  Barr,  12  Ohio 

354- 

2.  Wyche  v.  Greene,  16  Ga.  49;  Read 
V.  Long,  4  Yerg.  (Tenn.)  68. 

8.  Mental  Weakneaa. —  McCormick 
V.  Malin,  5  Blackf.  (Ind.)  509. 

4.  Mental  weakness  superinduced  by 
drink  or  attended  by  habitual  drunken- 
ness. Campbell  v.  Spencer,  2  Binn. 
(Pa.)  129;  Henderson  v.  Hays,  2  Watts 
(Pa.)  148;  Brown  v,  Wheelock,  75  Tex. 
385;  Grizzle  v,  Sutherland  (Va.  1892), 
14  S.  E.  Rep.  332. 

6.  Mental  weakness  from  old  age 
with  urgency  and  haste.  Graham  v. 
Pancoast,  30  Pa.  St.  89. 

6.  Mental  weakness  accompanied  by 
an  imperfect  acquaintance  with  the  lan- 
guage, and  a  want  of  experience  in  bus- 
iness.    Fish  V.  Leser,  69  III.  394. 

7.  Youth,  ignorance  and  inexperience. 
Clitherallt;  Ogilvie,  i  Desaus.  Eq.  (S. 
Car.)  250;  Evans  v.  Peacock.  16  Ves.  Jr. 
512;  Gowland  v.  De  Faria,  17  Ves.  20; 
Brown  v.  Wheelock,  75  Tex.  385. 

8.  Goring  v.  Nash,  3  Atk.  185;  Knye 
V,  Moore,  i  Sim.  &  Stu.  61 ;  Ellison 'v. 
Ellison,  6  Ves.  656 ;  Mahan  v.   Mahan, 

7  B.  Mon.  (Ky.)  579;  Bright  v.  Bright, 

8  B.  Mon.  (Ky.)  194;  Mclntire  v, 
Hughes,  4  Bibb  (Ky.)  186;  Shepherd 
V,  Bevin,  9  Gill   (Md.)   32;    Haines  t/. 
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Thus,  in  the  enforcement  of  executory  contracts,  love  and 
affection  have  been  held  sufficient  to  supply  any  deficiency  in  the 
consideration,*  but  not  sufficient  to  sustain  a  contract,  in  the 
absence  of  all  other  consideration.* 

The  compromise  of  a  controversy  is  of  itself  an  adequate  con- 
sideration,  for  law  and  equity  alike  favor  compromises.* 

Bona  fide  execution  of  the  consideration  agreed  upon  entitles 
the  one  who  has  so  fulfilled  his  part  of  the  agreement  to  a  decree 
against  the  other.* 

A  promise  to  do  a  thing  which  the  promisor  is  already  legally 
bound  to  do  is  not  a  sufficient  consideration.* 


Hardy,  6  Md.  435;  Dennison  v.  Goeh- 
ring,  7  Pa.  St.  175147  Am.  Dec.  505; 
HaTsey  V.  Peters,  79  Va.  60. 

The  performing  of  some  act  involv- 
ing trouble  and  expense  may  constitute 
a  sufficient  consideration  upon  which 
to  base  a  claim  for  specific  performance. 
Law  V,  Henry,  39  Ind.  414;  Lafollett 
V.  Kyle,  51  Ind.  446. 

Karrlage  as  Conilderation. — A  father 
made  a  parol  promise  to  convey  to  a 
lady  who  was  about  to  marry  his  son 
a  lot  of  ground,  she  promising  to  erect 
a  house  thereon  with  her  own  money. 
Upon  this  understanding  they  were 
married  and  the  house  was  built  as 
agreed,  possession  of  the  lot  having  been 
given  by  the  father.  Held^  that  this 
was  a  case  for  a  decree  of  specific  per- 
formance of  the  promise  to  convey. 
Neale  v.  Neals,  9  Wall.  (U.  S.)  i. 
•  A  court  of  equity  will  aid  in  enforc- 
ing a  written  contract  made  before  and 
in  consideration  of  marriage,  to  convey 
property  to  be  acquired  after  the  mar- 
riage.   Gevers  v.    Wright,  18  N.  J.  Eq. 

330- 

The  chancellor  will  decree  specific 
performance  of  a  voluntary  agreement 
only  where  possession  of  land  has  been 
given  thereunder  on  a  meritorious  con- 
sideration, and  valuable  improvements 
have  been  made  on  the  faith  thereof. 
Studer  V.  Seyer,  69  Ga.  125. 

1.  White  V,  Thompson,  \  Dev.  &  B. 
Eq.  (N.  Car.)  493. 

3.  But  love  and  affection  will  not 
warrant  a  decree  if  no  other  considera- 
tion appear.  Keffer  v.  Grayson,  76 
Va.  517;  44  Am.  Rep.  171;  Snyder  x>. 
Jones,  38  Md.  ^\2\  Pennington  v.  Git- 
tings,  2  Gill  &  J.  (Md.)  217;  Dugan  v. 
Gittings,  3  Gill  (Md.)  156;  43  Am. 
Dec.  306. 

Debt  of  Husband  Insufficient. — An  an- 
tecedent debt  of  the  husband  is  not  a 
sufficient  consideration  to  support  a  bill 


for  specific  performance  of  the  wife's 
agreement  to  convey.  Bayler  v.  Com^ 
40  Pa.  St.  37 ;  80  Am.  Dec.  551. 

BzlBtence  of  a  Tnut  Buffleiait. — See 
Heath's  Appeal,  100  Pa.  St.  i. 

The  doctrine  that  equity  will  not  de- 
cree specific  performance  of  a  contract^ 
where  there  is  great  inadequacy  of  con- 
sideration, does  not  apply  to  the  case 
where  A  purchases  property  of  B  at  a 
low  price,  and  agrees  to  give  the  chil- 
dren of  B  the  benefit  of  it,  on  being  re- 
paid the  purchase  money  and  interest. 
Sarter  v.  Gordon,  2  Hill  Eq.  (S. 
Car.)  121.  And  the  contract  may  be 
enforced  at  the  suit  of  B*8  children. 
Sarter  v.  Gordon,  2  Hill  Eq.  (S. 
Car.)  121. 

3.  Central  Trust  Co.  v.  Wabash,  etc, 
R.  Co.,  29  Fed.  Rep.  554;  Gaines  v. 
Molen,  30  Fed.  Rep.  27;  Leach  r. 
Fobes,  n  Gray  (Mass.)  ^06;  71  Am. 
Dec.  732;  Weed  v.  Terry,  Walk. 
(Mich.)  501;  2  Dougl.  (Mich.)  344;  45 
Am.  Dec.  257. 

4.  Whitworth    v.   Harris,    40    Miss. 
j;  Laning  t;.   Cole,  4  N.J.  Eq.  239; 

!ulmes  v.  Thorpe,  5  N.  J.  Eq.  415; 
Traphagen  v.  Traphagen,  40  Barb.  {is. 
Y.)  537;  Williston  v.  Williston,  41 
Barb.  (N.  Y.)  635. 

Where  defendant  has  agreed  to  con- 
vey land  and  to  pay  money  if  a  certain 
deed  can  be  set  aside,  in  consideration 
of  plaintiffs  promise  to  pay  costs  and 
attorney's  fees  in  a  suit  to  be  brou^t 
to  set  the  deed  aside,  the  plaintiff,  if  he 
has  performed  his  part  of  the  contract, 
is  entitled  to  a  decree  of  specific  per- 
formance against  A,  such  agreement 
being  upon  a  sufficient  consideration. 
Dewey  v.  Life,  60  Iowa  361. 

Sec  Weaver's  Appeal,  115  Pa.  St 
59. 

5.  Dunckel  f .  Dunckel,  56  Hun  (N. 
Y.)  25;  Keffer  v,  Grayson,  76  Va.  517; 
44  Am.  Rep.  171. 


483'; 
Hull 


1034 


Duty  of 


SPECIFIC  PERFORMANCE. 


ComplainaBt. 


Where  land  has  been  given,  the  donee  may,  by  his  conduct,  on 
the  faith  of  the  gift,  create  a  consideration  for  it  that  will  estab- 
lish his  title  to  the  land,  as  where  he  has  entered  into  possession 
and  made  lasting  improvements  ;*  or  the  donor  may,  by  a  com- 
plete execution  of  the  gift,  pass  the  title  to  the  real  estate 
granted.* 

Some  courts  have  required  evidence  of  a  valuable  considera- 
tion  before  granting  a  decree.* 

Vm  Duty  of  Coxflaihaht— 1.  Tender^  and  Performance. — He 
who  seeks  to  compel  another  to  perform  must  show  upon  his  own 
part  either  a  substantial  performance,  or  a  tender  thereof,  or 
that,  by  reason  of  his  adversary's  conduct,  both  performance  and 
tender  have  been  rendered  unavailing.*     And  if  the  contract  in 


1.  See  sufra,  this  title,  Parol  Gifts, 
See,  also,  Guynn  v,  McCauley,  32  Ark. 

97. 

A  decree  of  specific  performance  mav 
be  granted  where  a  parent  has  promised 
in  writing  to  give  a  child  an  estate,  de- 
claring the  instrument  to  be  founded 
on  valuable  consideration,  and  condi- 
tioned on  the  child  entering  upon  and 
improving  the  land,  and  the  child  has 
so  done.     Hagar  v,  Hagar,  71  Mo.  610. 

2.  As  where  he  has  delivered  a  deed, 
taken  a  note  for  the  consideration, 
and  voluntarily  surrendered  the  note 
and  receipted  it.  Ferry  v,  Stephens, 
66  N.  Y.  321.  See  Gray  v.  Barton,  55 
N.  Y.  68;  14  Am.  Rep.  181. 

Special  Instances.  —  Services  ren- 
dered by  an  attorney  in  inducing  a 
testator,  by  threatening  to  attack  his 
will,  to  insert  a  codicil  releasing  cer- 
tain persons  from  their  obligation  on 
a  bond,  were  held  in  Moon  v,  Crowder, 
73  Ala.  79,  to  be  inadequate  consid- 
eration for  a  conveyance  by  the  per- 
sons to  the  attorney  of  a  large  tract  of 

I  land  with  personal  property  thereon 
as  to  authorize  a  decree  of  specific 
performance. 

F  sold  to  W  a  farm  of  three  hun- 
dred acres,  binding  himself  to  make 
the  deed  on  receipt  of  $7,500.  W,  after 
taking  possession,  was  offered  by  C 
$15  per  acre  for  a  parcel  separated 
from  the  main  body  by  a  railroad,  if 

.  F  would  give  C  a  deed  thereof,  which 
offer  W  accepted,  and  F  orally  prom- 
ised to  give  C  such  deed  when  C 
should  pay  W.  Thereupon  C  sur- 
veyed the  parcel,  found  it  to  contain 
nearly  thirty-two  acres,  put  his  son 
into  possession  on  his  behalf,  paid  all 
the  taxes,  and  made  valuable  improve- 
ments, paid  W  the  price  and  de- 
manded of  F  a  deed,  which  F  refused 


to  give.  It  was  held  that  C*s  payment 
of  the  price  to  W  was  a  sufficient  con- 
sideration to  support  F's  agreement  to 
convey  to  C,  and  this  whether  F  ever 
received  the  money  from  W  or  not. 
Fleming  v.  Carter,  87  111.  565. 

Upon  a  levy  of  A's  execution  against 
B^s  land,  A  bought  the  lots  togetl^er 
instead  of  separately.  Under  a  parol 
agreement  between  the  two,  bidders 
were  kept  off  by  representations  that 
the  sale  was  in  B's  interest;  and  B 
paid  part  of  the  costs  of  sale,  A  prom- 
ising that  he  would  convey  the  lots  to 
B  upon  a  tender  of  the  amount  of  the 
judgment  within  a  specified  time. 
Heldy  that  there  was  a  good  considera- 
tion for  A's  promise,  and  that  equity 
would  compel  him  to  convey  in  ac- 
cordance therewith.  Heath's  Appeal, 
100  Pa.  St.  I. 

3.  Morris  xk  Lewis,  33  Ala.  53 ;  Al- 
len V.  Davison,  16  Ind.  416;  Cutsinger 
V,  Ballard,  115  Ind.  93;  Phillips  r. 
Frye,  14  Allen  (Mass.)  36;  Weed  v. 
Terry,  WiJk.  (Mich.)  501;  2  Dougl. 
(Mich.)  344;  45  Am.  Dec.  257. 

Payment  or  the  promise  of  payment 
of  a  subsisting  debt  is  not  a  sufficient 
consideration  to  authorize  a  court  of 
equity  to  grant  a  decree  of  specific 
performance  of  a  contract  to  convey 
land.     Smith  v.  Phillips,  77  Va.  548. 

4.  See  generally  Tender, 

0.  See  supra,  this  title,  Equitable 
Maxims — He  \Vho  Seeks  Equity  Must 
Do  Equity. 

When  equity  will  enforce  specific 
performance  of  contracts  relating  to 
land,  when  tender  of  performance  is 
necessary,  and  what  relief  will  be  / 
granted,  determined  in  cases  dependent 
on  particular  facts.  Turner  v.  Peck,  i 
Barb.  Ch.  (N.  Y.)  549;  Billinger  v. 
Kijts,  6  Barb.  (N.   Y.)   273;  Beebe  v. 
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question  created  no  obligation  upon  plaintiff,  as  in  case  of  an 
option,  he  cannot  enfoYce  it  against  his  promisor  until  he  has 
fulfilled  all  that  could  be  expected  of  him,  by  accepting  the  de- 
fendant's offer  and  acting  upon  it.  After  he  has  done  this  in 
good  faith,  it  would  be  inequitable  to  refuse  him  a  decree.* 

"  Equity  will  not  require  of  the  plaintiff,  as  a  condition  prece- 
dent to  his  bringing  suit  for  a  specific  performance,  that  he  should 
have  made  payments  which  the  principal  defendant  has  placed  it 
out  of  his  power  to  make  with  safety  and  justice  to  the  rights  of 
others/** 

The  requirements  of  equity  procedure  in  reference  to  tender 
are  not  so  strict  n,or  so  technical  as  are  those  of  the  common-law 
courts.  The  spirit  and  intent  of  the  obligation  are  recognized, 
but  not  always  its  letter.  For  example,  substantial  rather  than 
literal  performance  is  demanded  of  the  complainant.  If  the  con- 
tract which  he  seeks  to  enforce  is  for  the  conveyance  of  land  and 
the  obligation  upon  him  is  to  produce  the  purchase  money,  it 
has  been  held  that  he  need  only  evince  his  willingness  and  ability 
to  pay  the  money  when  he  shall  have  had  his  decree,  and  that  an 
unconditional  tender  and  payment  into  court  are  not  required,* 


Dowd,  22  Barb.  (N.  Y.)  255;  Lanning 
-w.  Tompkins,  45  Barb.  (N.  Y.)  30S; 
Chase  v,  Hogan,  3  Abb.  Pr.  N.   S.  (N. 

Y.)  57. 

1.  One  who  receives  from  landown- 
ers a  power  of  attorney  authorizing 
him  to  act  for  them  in  clearing  their 
titles,  and  agreeing  to  allow  him  a  half 
interest  in  whatever  is  recovered,  is  not 
■entitled,  upon  subsequent  revocation,  to 
a  specific  performance  of  the  contract 
unless  there  has  been  some  perform- 
ance on  his  part.  Armstrong  v. 
Cashion  (Ark.  1891),  16  S.  W.  Rep. 
666. 

2.  Kellogg  v.  Lavender,  9  Neb.  418. 

3.  Hunter  v.  Bales,  24  Ind.  299; 
Lynch  v.  Jennings,  43  Ind.  276;  Fall  v, 
Hazelrigg,  45  Ind.  576;  15  Am.  Rep. 
378;  McDaneld  v.  Kimbrell,  3  Greene 
(Iowa)  335;  Irvin  v.  Gregory,  13 
Gray  (Mass.)  215. 

"A  court  of  chancery  is  not  bound 
by  any  fixed  rule  in  relation  to  the 
tender  of  money  in  bills  for  specific 
performance."  Webster  v,  French,  11 
111.  254;  Anderson  v.  White,  27   111.  57. 

An  averment  that  plaintiff  "is  willing 
to  pay  if  he  can  get  a  good  title,"  is  a 
sufficient  tender  to  support  the  suit 
when  the  obligor  has  sold  the  land  in 
controversy  and  has  died,  and  the 
rights  of  the  plaintiff  and  the  second 
vendee  have  not  been  judicially  settled. 
Laverty  v.  Hall,  19  Iowa  526. 

Tender    need   not  be  made    before 


suit.  Atkinson  v.  Hudson,  44  Ark. 
192;  Boyce  r.  Francis,  56  Miss.  573. 

SubBtantlal  Performance. — A  tender 
of  an  amount  due  upon  a  contract  for 
the  sale  of  land  will,  if  not  complained 
of  as  insufficient  at  the  time,  be  good, 
although  it  may  not  be  adequate  to 
cover  taxes  or  a  partnership  liability 
growing  out  of  a  nursery  concern,  these 
being  matters  subordinate  to  the  sale. 
Morgan  xu  Herrick,  ai  111.  481. 

Defendant's  offer  to  sell  land  was 
accepted  by  plaintiff.  One  of  the  con- 
ditions of  the  offer  was  that  plain- 
tiff should  assume  a  mortgage  of  I300 
on  the  land  and  give  his  note  for  I500, 
payable  in  one '  j'ear,  with  interest.  It 
having  been  discovered  that  the  mort- 
gage on  the  land  was  for  $31^1  plaintiff 
executed  his  note  for  only  $4^5.  As  at 
first  executed,  the  note  did  not  bear  in- 
terest, but  this  omission  was  corrected 
by  a  new  note.  Held^  that  the  contract 
would  be  enforced.  Adams  x>.  Thomp- 
son, 28  Neb.  53. 

An  agreement  was  for  a  conveyance 
upon  payment  of  the  first  instalfment, 
and  for  notes  and  a  mortgage  to  secure 
the  balance.  Held^  that  a  tender  of 
the  first  installment,  without  a  tender 
of  notes  and  a  mortgage,  entitle  the 
vendee  to  the  deed.  Parker  r.  McAl- 
lister, 14  Ind.  12. 

Upon  a  bill  for  specific  performance 
of  a  written  agreement  for  the  sale  of 
land,  proof  of  a  tender  by  complainant, 
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unless  by  the  terms  of  his  agreement  payment  was  made  a  con- 
dition precedent.^ 

The  necessity  of  a  formal  tender  under  these  rulings  is  simply 
that  the  defendant  may  be  compelled  to  pay  the  costs  of  the 
suit*     Some  kind  of  a  tender,  however,  is  required.* 


without  any  objection  either  as  to  time 
or  amount'  bjr  the  defendant,  is  suffi- 
cient. McDaneld  v.  Kimbrell,  3 
Greene  (Iowa)  335. 

A  bill  in  equity  to  enforce  the  spe- 
cific performance  of  a  written  contract 
to  convey  land  on  the  payment  of  the 
purchase-money,  may  be  maintained 
without  a  previous  tender  of  the  money 
or  bringing  it  into  court,  if  the  plain- 
tiff has  offered  the  defendant  a  sum 
within  a  trifle  of  the  amount  due,  which 
the  defendant  has  refused  to  accept, 
and  there  is  an  averment  of  readiness 
to  pay  whatever  the  court  shall  order. 
Irvin  V,  Gregory,  13  Gray  (Mass.) 
215. 

Where  the  vendee  has  made  the 
first  payment  according  to  contract,  and 
tendered  the  balance  of  the  purchase- 
money,  and  the  vendor  is  in  default  for 
not  tendering  conveyances,  the  com- 
plainant, in  a  bill  for  performance,  is 
not  bound  to  bring  the  money  into 
court;  and  a  motion  to  that  effect  was 
disallowed.  Johnson  v,  Sukeley,  2 
McLean  (U.  S.)  562. 

A  contract  for  the  conveyance  of 
land  provided  for  the  payment  of  the 
consideration  in  three  installments,  after 
which  the  obligee  was  to  receive  a  deed. 
Held^  that  the  payment  of  the  two  first 
and  the  tender  of  the  amount  of  the 
last  entitled  the  obligee  to  specific  per- 
formance.    Rogers  v.  Taylor,  40  Iowa 

193. 

1.  West  v»  Chase,  3  Ind.301;  Minne- 
apolis, etc.,  R.  Co.  V.  Cox,  76  Iowa  306; 
Sanford  v.  Bartholomew,  33  Kan.  38 ; 
Washburn  v,  Dewey,  17  Vt.  92. 

After  default,  by  the  plaintiff,  in  pay- 
ments which,  by  the  contract,  were  a 
condition  precedent  to  a  conveyance, 
the  defendant,  having  notified  the  plain- 
tiff of  his  intention  to  do  so,  sold  the 
land  to  a  third  person.  A  bill  for  spe- 
cific performance,  afterwards  brought 
bv  the  plaintiff,  was  dismissed  with 
costs.     Hatch  v,  Cobb,  4  Johns.  Ch.  (N. 

Y.)5S9. 

Where  a  contract  for  the  sale  of  land 
contains  a  covenant  that  the  payments 
shall  be  made  by  installments  at  stipu- 
lated times,  and  the  conveyance  to  be 
executed  after  all  installments  and  accru- 


ing interest  shall  be  paid,  the  vendee 
cannot  maintain  a  bill  for  specific  per- 
formance if  he  has  failed  without  cause 
to  pay  the  first  installment,  and  the  last 
one  is  not  due  when  the  bill  is  brought. 
Troy  V.  Clarke,  30  Cal.  419. 

A  bill  in  equity  brought  by  a  vendee 
who  has  been  in  possession  of  land  for 
twenty  years,  against  heirs  of  the 
vendor,  for  the  specific  performance  of 
tfie  following  agreement :  **  Received, 
12  Mo.,  13th,  1805,  of  Adam  P.  Ware, 
one  hundred  dollars  on  acct.  of  a  lot  of 
land  sold  him ;  the  deed  to  be  hereafter 
made  to  him,  and,  when  delivered,  he  is 
to  give  his  note  for  $58  additional'' — 
cannot  be  maintained  until  the  vendee 
has  tendered  his  note  for  the  amount 
due,  with  interest,  or  the  amount  due  in 
cash.  Ware  v.  Lippincott  (N.  J, 
1887),  10  Atl.  Rep.  404. 

2.  Morris  V.  Hoyt,  11  Mich.  9;  St. 
Paul  Land  Co.  v'  Dayton,  39  Minn. 
315;  Seeley  r.  Howard,  13  Wis;  336. 

3.  One  cannot  be  compelled  to  assign 
property  without  proof  that  the  sum 
agreed  to  be  paid  therefor  has  been  paid 
or  tendered.  National  Oleo  Meter  Co. 
V.  Jackson,  56  N.  Y.  Super.  Ct.  609. 

To  support  a  bill  to  enforce  specific 
performance  of  a  contract  to  convey 
land,  a  tender  of  payment  of  the  pur- 
chase money  must  have  been  made. 
Huff  V,  Jennings,  i  Morr.  (Iowa)  454; 
Goodale  v.  West,  5  Cal.  339;  Allison 
V.  Clark,  i  111.  348;  Doyle  v.  Teas,  5 
111.202;  Hills  r.  Hills,  94  Ind.  436; 
Wright  V.  Le  Claire,  4  Greene  (Iowa) 
420;  Izard  7'.  Kimmel,  26  Neb.  51; 
Northrupr.  Gibbs  (Supreme  Ct.),  i*N. 
Y.  Supp.  465 ;  Oliver  v.  Dix,  i  Dev.  & 
B.  Eq.  (N.  Car.)  605;  Irvin  x».  Bleakley, 
67  Pa.  St.  24;  Orne  v,  Kittanning  Coal 
Co.,  114  Pa.  St.  172. 

Complainants  will  be  refused  a  de- 
cree of  specific  performance  of  a  con- 
tract for  the  sale  of  land  if  it  appear  at 
the  time  of  filing  the  bill  and  at  the 
time  of  trial  that  they  are  indebted 
to  defendant  for  the  balance  of  pur- 
chase money,  which  they  have  not  of- 
fered to  pay.  Askew  v.  Carr,  81  Ga. 
685. 

See,  also,  Bradford  r.  Foster,  87 
Tenn.  4;  Willard   v.   Foster,  24  Neb. 
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A  different  practice  is  maintained  in  some  States,  however, 
where  the  rule  is  that  a  tender  of  the  purchase  money,  to  be  effect- 
ual, must  be  kept  good  by  a  payment  into  court  and  a  notice  of 
such  payment  to  the  vendor.* 

The  defendant  may  have  rendered  a  strict  tender  unnecessary 
by  conduct  constituting  waiver  of  that  right,  as  where  he  has 
,been  in  the  habit  of  allowing  time  for  payment  of  installments  of 
purchase  money.*     So  circumstances   may  sometimes   intervene 


205;  Mansfield  v.  Hodgdon,    147  Mass. 
304;  Dulin  V.  Prince,  12^  III,  76. 

1.  Doyle  V,  Teas,  5  111.  202 ;  Sheri- 
den  V.  Smith,  2  HiU  (N.  Y.)  538; 
Brown  V,  Ferguson,  2  Den.  (N.  Y.) 
196;  Simpson  v.  French,  25  How.  Pr. 
<N.  Y.)  464;  Becker  v.  Boon,  61  N.  Y. 

317- 

In  a  contract  for  the  purchase  and 
sale  of  land,  specific  performance 
should  not  be  decreed  against  the  ven- 
dor, without  first  requiring  full  pay- 
ment of  the  purchase  money.  Jones  v. 
Alley,  4  Greene  (Iowa)  181. 

When  specific  performance  of  a  con- 
tract is  prayed  for,  money  admitted  to 
be  due  should  be  tendered  and  brought 
into  court.  Suydam  v,  Martin,  Wright 
(Ohio)  384. 

2.  Wjiere,  after  default,  one  waives  a 
condition  precedent  to  the  performance 
of  a  contract,  he  cannot  insist  on  the 
forfeiture  provided  for  in  the  contract 
as  the  result  of  the  non- performance. 
Izard  V,  Kimmel,  26  Neb.  51. 

Specific  performance  of  a  contract  to 
convey  land  may  be  decreed  in  favor 
of  a  purchaser  who  has  tendered  pay- 
ment of  one  of  the  purchase-money 
notes  punctually,  where  an  effort  to 
pay  was  made,  where  previous  pay- 
ments had  been  accepted  after  the  time 
agreed  on,  and  where,  notwithstanding 
the  failure  to  pay  the  last  note,  the 
vendor  did  not  insist  on  a  forfeiture, 
but  for  a  year  retained  other  notes. 
Svabada  v.  Cheney,  28  Fed.  Rep.  500. 

Where  a  vendee  tenders  the  whole 
amount  of  the  purchase  monev,  and 
the  interest  due  on  the  first  installment, 
at  the  time  the  second  falls  due,  and  the 
vendor  has  taken  no  steps  to  release 
the  vendee  from  his  liability  on  the 
contract,  specific  performance  may  be 
decreed  in  favor  of  the  vendee.  Gibbs 
V.  Champion,  3  Ohio  337. 

Ohe  who  had  purchased  land  for  a 
large  sum  sought  the  vendor  on  the 
day  set  for  the  delivery  of  the  deed  and 
for  payment,  going  both  to  her  place  of 
business  and  of  residence,  but  failing  to 
find  her,  and   believing  that  she  was 


evading  his  tender  of  payment,  and 
that  it  was  not  safe  to  take  such  a  sum 
home  with  him,  deposited  it  in  a  bank 
at  six  P.  M.  On  his  way  home  after 
dark,  she  met  him,  tendered  the  deed, 
and  made  a  demand  for  the  purchase 
money  with  which  he  could  not  then 
and  there  comply.  Held^  that  he  was 
entitled  to  a  decree  for  specific  per- 
formance,   lllall  V.  Whittier,  10  R.  I. 

530- 

The  vendee  took  possession  under  a 
written'  contract  agreeing  to  pay  the 
price  at  stated  periods,  and  to  con- 
struct a  building.  By  the  terms  of  the 
contract,  if  payments  were  not  made  at 
the  time  agreed,  nor  the  building  con- 
structed, die  vendee  should  forfeit  all 
right  to  the  property,  and  the  vendor 
could  take  possession  the  same  as  if  no 
contract  had  existed.  In  a  suit  by  the 
vendee  for  specific  performance,  it  ap- 
peared that  the  vendee  had  not  com- 
plied with  the  agreement  as  to  time  of 
payment,  but  it  also  appeared  that, 
during  the  existence  of  the  contract, 
the  time  for  payment  had  been  verbally 
extiended,  and  the  vendee  was  to  pay 
the  whole  price  instead  of  partial  pay- 
ments named,  and  that  he  had  made  a 
tender  of  the  purchase  money  within 
the  time  to  which  the  payment  had 
been  extended.  Held^  that  he  was  en- 
titled to  a  specific  performance  of  the 
contract.     Izard  v.  Kimmel,  26  Neb.  51. 

A  vendor,  on  Feb.  19,  agreed  with 
his  purchaser  to  deliver  a  deed  April  i, 
on  receipt  of  cash  for  part  payment  and 
a  bond  and  mortgage  to  secure  the  unpaid 
balance.  They  met  April  i,  and  the 
vendee  handed  the  vendor  the  bond 
and  mortgage,  and  had  a  certified 
check  for  the  cash  payment  called  for. 
Neither  party  made  a  tender.  The 
vendor  claimed  that  he  w^as  entitled  to 
interest  on  the  whole  purchase  money 
from  Feb.  19,  and  after  consulting  with 
his  counsel,  returned  and  offered  to 
carry  out  the  contract  *•  according  to 
its  terms;"  he  did  not  withdraw  his 
construction  thereof,  nor  propose  to 
change  the  date  of  the  deed.    Held, 
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to  prevent  a  strict  performance  or  tender  by  plaintiff  where  it 
would  be  gross  injustice  to  refuse  him  equitable  relief  on 
account  of  his  technical  failure  of  duty.*  If  payment  was  to  be 
made  in  a  particular  way,  the  tender  must  conform  to  the  obliga- 
tion. Thus,  where  the  consideration  was  to  be  labor,  a  tender 
of  money  instead  was  of  no  effect.*  The  tender  made  must 
accord  with  the  plaintiff's  full  duty ;  and  the  offer  by  him  of  a 
less  amount  than  his  contract  calls  for,  or  of  but  a  partial  per- 
formance will  not  avail  him.* 

In  the  same  way,  one  who  seeks  to  compel  another  to  fulfill 
a  contract  of  purchase  is  required  to  plead  and  prove  his 
ability  and  willingness  to  convey  by  a  sufficient  title  the  entire 
property  which  he  has  agreed  to  convey  and  a  tender  of  a 
sufficient   deed    thereto.     And    he   must   put    his   vendee   into 


that  a  formal  tender  was  not  necessary 
to  enable  the  purchaser  to  maintain 
a  suit  for  specific  performance.  Sellac 
-v,  Tallman,  87  N.  Y.  106.  And 
see  Birdsall  v.  Waldron,  1  Edw. 
Ch.  (N.  Y.)  315;  Johnson  v.  Sukeley,  2 
McLean  (U.  S.)  563;  Stevenson  v. 
Maxwell,  2  Sandf.  Ch.  (N.  Y.)  279; 
Clarke  v,  Elliott,  i  Madd.  606. 

1.  McHugh  V.  Wells,  39  Mich.  175. 

2.  Brewer  v.  Thorp,  3  Ind.  262, 

But  compare  Daughdrill  v,  Edwards, 
59  Ala.  424.  The  facts  of  the  case 
appeared  to  be  substantially  thus :  In 
Alabama^  in  1864,  D  bought  land 
of  E,  giving  for  the  balance  of  the 
purchase  money  two  notes  payable  "in 
Confederate  money,  if  paid  at  matu- 
rity," in  1865;  and  taking  from  E  his 
bond  for  title  thereon.  E  made  no 
title  and  brought  an  action  in  eject- 
ment, whereupon  D  filed  a  bill  in 
equity,  alleging  that  he  had  tendered 
Confederate  money,  etc.,  and  that  he 
was  ready  and  willing  to  comply  with 
the  contract,  and  offering  **to  do  what- 
ever this  court  may  order  to  be  done 
in  the  premises  respecting  said  Con- 
federate money."  And  the  court  held 
that  this  was  not  equivalent  to  an  offer 
to  pay  whatever  may  be  found  due; 
that  the  value  of  the  land  was  the 
value  of  the  property  in  lawful  money 
at  the  time  of  the  sale ;  that  the  spe- 
cific performance  should  not  be  de- 
creed, nor  the.  action  of  ejectment  en- 
joined. 

8.  Ridley  v,  Ennis,  70  Ala.  463; 
Burkhalter  v.  Tones,  32  Kan.  c. 

A  contract  for  the  sale  of  land  at 
forty  per  cent,  above  its  costs,  with  a 
credit  of  one  year,  is  not  a  usurious 
contract;  and  a  tender  of  the  original 
price,    with     six     per    cent,    interest 
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thereon,  is  not  sufficient  to  sustain  an 
action  to  enforce  a -specific  perform- 
ance.    Casady  v,  Scallen,  15  Iowa  93. 

A  contract  to  convey  landf  for  a  sum 
of  money  to  be  paid  in  thirty  days, 
cannot  be  specifically  performed  where 
$381.50  was  tendered,  the  amount  due 
being  $393.10.  Sanford  v,  Bartholo- 
mew, 33  Kan.  38. 

The  vendor  of  real  estate,  retaining 
the  legal  title,  and  the  purchase  money 
being  unpaid,  levied  his  execution  for 
the  purchase  money,  and  purchased 
the  vendee's  interest  in  the  land  at 
the  sale  for  a  sum  less  than  the 
amount  of  the  purchase  money;  the 
vendee  then  tendered  the  sum  due 
upon  the  original  contract  after  de- 
ducting the  amount  ostensibly  made 
by  the  sheriff's  sale,  and  filed  a  bill  for 
specific  performance.  He  was  refused 
relief.  Huntington  v.  Rogers,  9  Ohio 
St.  511. 

In  a  suit  to  compel  the  specific  per- 
formance of  a  submission  to  referees, 
it  appeared  that  the  parties  were  re- 
quired to  deliver  to  each  other  deeds 
to  carry  out  a  partition  of  a  barn  and 
certain  land ;  that  plaintiff  tendered  a 
deed  of  the  land,  but  not  of  the  por- 
tion of  the  barn  set  off  to  defendant, 
which  was  on  plaintiff 's  land.  It  was 
held  that  he  could  not  compel  the  per- 
formance of  the  agreement  on  defend- 
ant's part.     Counce  v,  Studley,  81  Me. 

431- 

But  compare  Totty  v,  Harris  (Iowa, 
1891),  48  N.  W.  Rep.  1050,  where  a 
substantial  performance  by  complain- 
ant who  tendered  $3,750  instead  of 
$3,784.42  under  a  misapprehension  as 
to  the  correct  amount  due  was  held 
sufficient  to  entitle  plaintiff  to  a  decree 
on  payment  of  .the  balance  due.    See 
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possession  or  offer  to  do  so.*  The  deed  must  be  brought  into 
court  and  the  tender  of  it  kept  good  until  the  suit  has  been 
determined* 

As  we  have  seen,  it  has  been  very  generally  held  by  the  courts 
that  the  vendor  may  have  a  decree  of  specific  performance  if  he  dem- 
onstrates his  ability  to  convey  a  good  title  by  the  time  the  decree 
is  rendered,  and  that  the  tender  of  title  is  not  a  condition  pre- 
cedent.* Should  it  appear,  however,  that  on  a  fair  construction 
of  the  agreement,  performance  is  a  condition  precedent,  perform- 
ance must  be  averred  and  proved.* 

All  necessity  for  a  formal  tender  disappears  where  the  defend- 


also  Irvin  1'.  Gregory,  13  Gray  (Mass.) 

215- 

1.  Ex  parte  Hodges,  24  Ark.  197; 
Rudd  V.  Savelli,  44  Ark.  145;  Sowle 
1'.  Holdridge,  63  Ind.  3i6;  Miller  v. 
Cameron,  45  N.J.  £q.  95;  Freeman  v, 
Stokes,  iaPhila.(Pa.)  219. 

In  an  agreement  for  sale  of  land 
wherein  the  vendee  agrees  "  to  purchase 
of  said  vendor,  and  pay  said  vendor, 
on  or  before  the  expiration  of  said  term, 
the  [price]  for  all  said  property,"  and 
that  "  on  the  said  payment  of  said  ven- 
dee, .  .  .  the  said  vendor  con- 
tracts and  agrees  to  make  and  deliver 
to  the  said  vendee  a  good  and  sufficient 
deed,"  the  covenants  are  dependent 
and  concurrent;  and,  where  the  vendor 
fails  to  tender  his  deed  at  the  time 
named  for  the  performance  of  the  agree- 
ment, he  cannot  afterwards  recover  of 
the  vendee  for  non-performance.  Powell 
V.  Dayton,etc-,  R.  Co.,  13  Oregon  446. 

Wluit  Ooiuitltutes  a  Bnfflciant  Tender 
by  Vendor. — If  the  vendor  would  en- 
force a  contract  for  the  purchase  of 
rea)  estate  he  must  aver  a  tender  of  a 
sufficient  warranty  deed,  and  the  tender 
must  be  kept  good  by  bringing  the 
deed  into  court,  or  by  averring  a  readi- 
ness and  willingness  to  execute  a  deed 
that  will  vest  title  in  the  purchaser. 
Goodwine   -y.  Morey,  iii  Ind.  68. 

Complainant,  in  a  bill  to  compel 
specific  performance  of  a  contract  to 
exchange  lands,  showed  that  he  notified 
the  other  party  to  meet  him  and  ex- 
change deeds  at  the  place  designated  for 
the  purpose  in  their  contract;  that  he 
himself  was  there  accordingly,  and  ex- 
ecuted a  deed  of  his  land,  which  he  left 
for  delivery  to  the  other,  who  had  not 
appeared.  Held,  a  sufficient  tender 
and  request;  and  that  complainant 
need  not  tender  to  defendant  a  deed  to 
be  executed  by  him.  Daily  v,  Litch- 
field, 10  Mich.  29. 

2.  Benton   v.    Shreeve,    4    Ind.    66; 


Melton  V,  Coffelt,  59  Ind.  310;  Sowle 
V.  Holdridge,  63  Ind.  313;  Goodwine 
V,  Morey,  11 1  Ind.  68;  Overly  r.  Tip- 
ton, 68  Ind.  410. 

3.  See  supra,  this  title,  Contracts 
Relating  to  Land. 

Accordingly  it  is  held,  in  a  recent 
West  Virginia  decision,  that  a  deed 
need  not  be  tendered  with  the  complaint 
in  order  that  that  pleading  shall  be  good 
on  demurrer.  Tavenner  v,  Barrett,  21 
W.  Va.  656. 

Delivery  or  tender  of  a  deed  is  not 
necessary  before  bringing  his  action  by 
a  vendor,  to  compel  specific  perfonn- 
ance  by  the  vendee.  Hawk  r.  Greens- 
weig,  3  Pa.  St.  295;  Winton  r.  Sher- 
man, 20  Iowa  295;  Rutherford  r. 
Haven,  II  Iowa  587;  Wells  r.  Smith* 
7  Paige  (N.  Y.)  22;  31  Am.  Dec.  274. 
To  the  contrary,  Klyce  v,  Broyles  37 
Miss.  524. 

Where  a  vendor  comes  into  equity 
to  compel  his  vendee  to  receive  a  title, 
mere  neglect  to  tender  a  deed,  where 
the  vendee  is  not  injured  by  the  delay, 
will  not  preclude  the  vendor  from  the 
aid  of  the  chancellor.  Woodson  v. 
Scott,  I  Dana  (Ky.)  470. 

An  administrator  who  seeks  to  en- 
force a  land  contract  made  by  his  intes- 
tate need  not  actually  tender  the  deed 
to  the  purchaser,  it  being  sufficient  if 
he  show  that  he  is  able  and  willing  to 
make  the  deed  upon  payment  of  the 
purchase  monev.  Faulkner  v.  WilH- 
man  (Ky.  1891)',  16  S.  W.  Rep.  352. 

4.  Wilson  V,  Union  Sav.  Assoc,  42 
Fed.  Rep.  421;  Mather  v,  Scoles,  35 
Ind.  i;  Vawter  V.  Bacon,  89  Ind.  565; 
Bruce  v,  Tilson,  25  N.  Y.  194. 

Where  a  contract  provides  that  differ- 
ences between  the  parties  shall  be  sub- 
mitted to  arbitrators,  equity  will  not  en- 
force specific  performance  of  the  con- 
tract, unless  plaintiff  show  a  refusal  on 
the  part  of  defendant  to  arbitrate.  La- 
sar  V,  Bald  ridge,  32  Mo.  App.  362. 


1040 


Duty  of 


SPECIFIC  PERFORMANCE. 


OompUinant. 


ant  denies  or  repudiates  the  contract  ;^  so,  if  it  be  evident  that  a 
tender  would  be  rejected.*  In  such  cases  a  simple  offer  to  per- 
form will  meet  the  requirements  of  equity.* 

Time  of  tender  is  often  an  important  element.  The  party  in 
search  of  equitable  relief  is  expected  to  perform  his  obligation 
at  the  time  agreed  upon  as  well  as  in  the  manner  stipulated. 
And  any  neglect  or  delay  upon  his  part  may  be  construed  as  a 
waiver  of  his  right  to  compel  a  performance  by  the  other  party  * 


1.  Pollock  V,  Brainard,  26  Fed.  Reo. 
73a;  Cheney  v.  Libby,  134  U.  S.  68; 
Goodale  v.  West,  5  Cal.  339;  Dowd  v, 
Clarke,  54  Cal.  48;  Turner  v.  Parry,  27 
Ind.  163;  Martin  v,  Merritt,  57  Ind.  34; 
26  Am.  Rep.  45;  Young  v,  Daniels,  a 
Iowa  126;  63  Am.  Dec.  477;  Vceder  v. 
McMurray,  70  Iowa  118;  Harshman  v. 
Mitchell,  117  Ind.  312;  Irvin  v.  Greg- 
oryt  13  Gray  (Mass.)  215;  Gill  v, 
Newell,  13  Minn.  462;  Brown  v.  Eaton, 
21  Minn.  409:  Wilbourn  v.  Bishop,  62 
Miss.  341;  Deichmann  v.  Deichmann, 
49  Mo.  107;  Birdsall  v,  Waldron,  2 
Edw.  Ch.  (N.  Y.)3i5;  North  -u.  Pep- 
per, 21  Wend.  (N.  Y.)  636;  Crary  v. 
Smith,  2  N.  Y,  60;  Baumann  v,  Pinck- 
ney,  118  N.  Y.  604;  Brock  v,  Hidy,  13 
Ohio  St.  306;  Bradford  v,  Foster,  87 
Tenn.  4;  Welch  v.  Darling,  59  Vt.  136; 
White  V,  Dpbson,  17  Gratt.  (Va.)  26a; 
Wright  V.  Young,  6  Wis.  127;  70  Am. 
Dec.  453;  Cunningham  v.  Brown,  44 
Wis.  72;  Hunter  v,  Daniel,  4  Hare 
420. 

It  is  not  necessary  that  a  vendor 
should  execute  and  tender  a  deed  to  the 
vendee  in  order  to  entitle  him  to 
specific  performance  of  the  contract, 
where  he  is  present  at  the  time  and 
place  appointed  for  delivering  it,  and 
the  vendee  then  positively  declines  and 
refuses  to  receive  a  d^ed.  Pittenger  v, 
Pittenger,  3  N.  J.  Eq.  156. 

A  purchaser  of  land,  who  had  paid 
part  of  the  purchase  money,  filed  his 
bill  for  a  specific  performance,  which 
was  resisted  by  the  vendor.  Held^ 
that  the  plaintiff  could  not  be  com- 
pelled to  pay'the  residue  of  purchase- 
money  into  court,  to  abide  the  event  of 
the  suit.  Birdsall  v.  Waldron,  2  Edw. 
Ch.  (N.  Y.)  315. 

To  entitle  the  purchaser  to  the  spe- 
cific performance  of  a  contract  to  con- 
vey land,  it  is  not  necessary  that  he 
tender  the  consideration  or  bring  it  in- 
to court,  if  the  vendor  has  continually 
denied  Uie  binding  force  of  the  con- 
tract, and  if  the  purchaser  has  been  at 
all  times  ready  to  perform.  Hopwood 
t/.  Corbin,  63  Iowa  218. 


22  C.  of  L.— 66. 
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If,  when  the  purchaser  offers  to  pay 
the  last  of  the  purchase  money  when 
due,  the  vendor  declines  to  give  a  deed 
a^  contracted,  on  the  ground  that  an 
incumbrance  prevents,  the  purchaser 
may  maintain  a  bill  for  specific  per- 
formance without  a  formal  tender. 
Mathison  v.  Wilson,  87  111.  51. 

2.  Stewart  v.  Cross,  66  Ala.  22 ;  Root 
V.  Johnson  (Ala.  1891),  10  So.  R^p. 
293;  Deichmann  v,  Deichmann,  49 
Mo,  107. 

A  tender  of  performance  need  not 
be  made  where  it  would  be  wholly  nu- 
gatory. Where  a  lessee,  under  a  lease 
giving  him  the  right  to  purchase,  had 
shown  his  election  to  purchase  by 
making  permanent  improvements  on 
the  premises  to  the  value  of  several 
thousand  dollars,  and  had  provided 
himself  with  gold  wherewith  to  make 
a  tender,  and  there  was  strong  reason 
to  believe  that  a  tender  would  have 
been  wholly  unavailing  to  induce  the 
heirs  of  the  lessor  to  execute  a  deed, 
one  or  more  of  them  having  previously 
declared  their  determination  not  to  ex- 
cute  a  deed,  and  their  belief  that  they 
were  not  obliged  to  execute  it,  and 
where  the  facts  further  showed  that 
the  premises  were  incumbered  by  a 
dower  right  and  by  a  mortgage.  Held^ 
that  a  strict  tender  of  the  purchase- 
money  was  unnecessary.  Kerr  v.  Pur- 
dy,  50  Barb.  (N.  Y.)  24. 

8.  Veeder  v.  McMurray,  70  Iowa 
118;  Deichmann  v»  Deichmann,  49 
Mo.  107. 

4.  See  in/ray  this  title,  Laches — 
Time,  When  Essential. 

A  contract  for  the  payment  of  the 
price  of  land  "  by  the  first  day  of 
August,"  is  a  contract  to  pay  on  or  be- 
fore that  day,  and  therefore  a  tender 
on  July  31  is  good.  Parker  v,  McAllis- 
ter, 14  Ind.  12.  , 

A  tender  by  a  grantee,  of  the  pur- 
chase money,  and  demand  of  a  con- 
veyance, after  a  bill  filed  by  the 
grantor  for  a  specific  performance,  is 
a  nullity.  Knickerbacker  v.  Harris,  i 
i*aige  (N.  Y.)  209. 


Duty  of 


SPECIFIC  PERFORMANCE, 


The  making  of  a  tender  is  construed  as  an  admission  of  liabil- 
ity to  the  extent  legitimately  implied  by  the  tender,  and  no 
farther,  and  is  in  no  sense  to  be  taken  as  a  general  admission.^ 

Tender  made  to  one  of  two  co-obligees  is  sufficient. 

If  the  purchaser  has  died,  a  tender  to  his  executor — ^who  is  also 
a  devisee — of  a  deed  to  the  devisees  is  sufficient,  a  tender  to  all 
the  heirs  being  unnecessary.*  But  where  the  purchaser  has  as- 
signed his  contract  for  a  deed  before  payment,  and  the  assignee 
has  neglected  to  make  the  payments,  a  tender  of  conveyance  is 
properly  made  to  the  original  purchaser.* 

2.  Demand.— The  defendant  must  be  given  an  opportunity  to 
comply  with  his  contract  before  suit  is  brought.  Hence  it  is 
necessary  to  show  either  a  demand  and  refusal,*  if  a  time  was  not 
named  in  the  contract,  or  that  a  demand  would  have  been  vain.* 


1.  Brix  V,  Ott,  loi  111.  70. 

In  Irvin  v.  Gregory,  13  Gray  (Mass.) 
215,  the  court,  by  Shaw,  C.  J.,  said; 
*'  When  a  strict  tender  of  money  is  re- 
quired, it  must  be  an  unconditional  of- 
fer of  the  full  amount  due,  leaving  it 
only  at  the  will  of  the  other  to  accept 
it.  But  when  in  their  nature  the  stip- 
ulations are,  the  one  to  pay  money 
and  the  other  to  execute  a  conveyance 
and  no  time  fixed,  and  no  provision 
that  either  is  to  be  done  first,  the  cove- 
nants are  mutual  and  dependent.  The 
one  is  not  bound  to  pay  without  re- 
ceiving his  conveyance,  nor  the  other 
to  part  with  his  land  without  receiv- 
ing his  money.  The  performances 
must  be  simultaneous.  In  such  case  it 
is  not  necessary  on  the  part  of  the 
purchaser  to  make  a  strict  tender,  and 
actually  to  deliver  over  the  money  un- 
conditionally, without  his  deed;  it  is 
sufficient  that  upon  reasonable  notice 
to  the  owner  that  he  is  ready  and 
willing  to  perform,  and  when  the  per- 
formance is  the  payment  of  money, 
that  he  has  the  money  and  is  able  and 
prepared  to  pay,  and  demands  the 
deed,  and  the  other  absolutely  refuses 
to  receive  the  money  and  execute  the 
deed,  that  is  a  sufficient  tender  of  per- 
formance to  warrant  the  party  so  of- 
fering to  maintain  his  action."  See 
Kane  v.  Hood,  13  Pick.  (Mass.)  281. 

a.  See  Lane  v.  Ready,  12  Ind.  475. 

8.  Brinkerhoff  v.  Olp,  35  Barb.  (N. 
Y.)  27;  Corbus  V.  Teed,  69  111.  205. 

4.  Wright  V,  Le  Claire,  4  Greene 
(Iowa)  420;  Mather  v.  Scoles,  35  Ind. 
I ;  Reed  v.  Hodges,  80  Ind.  304;  Har- 
less  V,  Petty,  84  Ind.  269;  Burns  v. 
Fox,  1x3  Ind.  205.  See  also  Cornell 
V,  Hayden,  114  N.  Y.  278. 


A  purchaser  of  land,  whose  convey- 
ance is  to  be  made  upon  the  payment 
of  notes  given  for  the  purchase  money 
cannot  maintain  a  bill  to  enforce  the 
execution  of  the  deed,  filed  after  all 
the  notes  have  become  due,  without 
showing  a  payment  of  all  the  notes,  or 
a  proper  offer  to  pay  them,  or  some- 
thing equivalent,  ^est  v.  Chase,  3 
Ind.  301. 

Pursuant  to  agreement,  A  set  apart 
certain  ware  for  the  payment  of  the 
notes,  and  subsequently' filed  his  bill 
to  compel  B  to  execute  to  him  a  deed, 
but  did  not  aver  or  prove  a  deoiand  of 
the  deed.  Held^  that  by  setting  a|MLTt 
the  ware,  it  became  the  property  of  B, 
and  the  notes  were  thereby  paid ;  and 
that  B's  absence  from  the  State  was  a 
sufficient  excuse  for  A*s  not  demand- 
inff  a  deed,  had  the  demand  been 
otherwise  necessary.  West  v.  Chase,  3 
Ind.  301. 

In  making  demand  for  a  deed  it  is  not 
necessary  that  the  party  making  the 
demand  prepare  and  tender  the  instru- 
ment to  be  executed,  although  such 
has  been  the  English  practice.  Tay- 
lor V.  Longworth,  14  Pet.  (U.  S.)  172; 
Wells  V.  Smith,  2  Edw.  Ch.  (N.  Y.) 
79;  Hill  V,  Hobart,  16  Me.  164;  Tinney 
V,  Ashley,  15  Pick.  (Mass.)  546;  26  Am. 
Dec.  620 ;  St.  Paul  Division  v.  Brown, 
9  Minn.  157. 

6.  Law  V.  Henry,  39  Ind.  414;  Bums 
V,  Fox,  113  Ind.  205;  Cutsinger  r.  Bal- 
lard, 115  Ind.  93;  Aver  v.  Ayer,  16 
Pick.  (Mass.)  327;  Heard  v.  Lodge, 
20  Pick.  (Mass.)  53;  32  Am.  Dec.  197; 
Dye  V.  Forbes,  34  Minn.  12. 

In  an  action  to  compel  an  adminis- 
trator to  convey — held,  that  it  was  not 
necessary  to  have  made  a  tender  and 
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But  this  is  only  necessary  to  guide  the  court  in  its  award  of  costs. 
The  requirements  are  not  strictly  binding  upon  courts  of  equity, 
the  rights  of  the  parties  resting  with  the  discretion  of  the  chan- 
cellor instead  of  being  governed  by  the  rigid  provisions  of  the 
common  law.* 

IZ.  Laches  ;^Tn[E,WHEH  Esssktial.— Diligence  is  expected  of 
all  who  seek  equitable  relief.  One  who  disregards  the  rights  of 
others  by  unnecessary  or  unreasonable  delay  in  performing  his 
obligation  under  a  contract,  thereby  loses  the  right  to  require  per- 
formance of  the  other  party.  Where  time  is  in  any  degree  an 
essential  element,  his  laches  will  render  a  decree  in  his  favor  in- 
equitable. Delay  either  in  performing  his  duty  or  in  bringing 
suit  to  enforce  his  rights  will  endanger  his  case  and  justify  a  court 
of  equity  in  refusing  to  give  him  a  hearing. 

**  It  may  be  laid  down  as  an  acknowledged  rule  in  courts 
of  equity,"  says  Chancellor  Kent^  "  that  where  the  party  who 


demand,  as  the  administrator  could 
not  have  conveyed  without  the  direc- 
tion of  the  court,  and  the  demand 
would  have  been  in  vain.  Collins  v. 
Vandever,  i  Iowa  573. 

A  demand  is  not  essential  in  a  suit  for 
speciiic  performance  against  the  ad- 
ministrator and  heirs  of  the  vendor, 
where  the  administrator  has  filed  a 
petition  to  sell  the  land  as  the  property 
of  his  intestate,  and  the  heirs,  as  such, 
have  been  asserting  their  title  thereto, 
it  being  clear  that  the  demand  would 
be  unavailing.  Denlar  v,  Hile,  123 
Ind.  68. 

1.  Gray  v.  Dougherty,  25  Cal.  266 ; 
Jones  V,  Petaluma,  36  Cal.  231. 

In  Bruce  v.  Tilson,  25  N.  Y.  194,  the 
court  by  Smith,  J.,  said:  '*The  rules 
applicable  to  the  making  of  a  demand 
before  the  commencement  of  a  suit  do 
not  apply  to  equitable  actions.  They 
apply  to  strict  legal  rights.  In  equity 
the  court  has  a  discretion  in  respect  to 
costs,  and  if  an  action  is  brought  to  en- 
force an  equitable  right  unnecessarily 
and  unreasonably  and  without  giving 
the  defendant  a  fair  opportunity,  upon 
request  or  otherwise,  to  allow  and  to 
satisfy  the  plaintiff's  claim  without  suit, 
the  relief  may  be  and  ordinarily  will  be 
granted  without  costs,  and  the  court,  if 
it  thinks  proper,  may  make  the  plain- 
tiff pay  the  defendant's  costs."  See 
Vroom  V.    Ditmas,   4   Paige    (N.   Y.) 

535- 

2.  Compare  Laches,  vol.  12,  pp.  555, 

558,  581. 

J)iilge]Loe  Neoesaary.  —  "The  party 
seeking  performance,"  says  the  court  by 
Shepley,  J.,  in  Rogers  v.  Saunders,  x6 


Me.  92;  33  Am.  Dec.  635,  "must  show 
that  he  has  not  been  in  fault,  but  has 
taken  all  proper  steps  towards  a  per- 
formance on  his.  own  part,  and  has 
been  ready,  desirous  and  prompt  to 
perform."  Milward  v.Thanet  (Earl),  5 
Ves. Jr. 720 ;  Durant  v,  Comegys  (Idaho 
189X),  28  Pac.  Rep.  425;  Hoyt  v.  Tux- 
bury,  70  111.  IJ31;  Cook  V,  Bean,  17  Ind. 

504- 

To  the  same  effect  are  Rector  v. 
Price,  I  Mo.  373 ;  Ludlum  v.  Bucking- 
ham, J5  N.J.  Ea.  71. 

8.  See  Benedict  v.  Lynch,  i  Johns. 
Ch.  (N.  Y.)  378^  7  Am.  Dec.  484. 

See  also  to  the  rule  that  unexplained 
delay  will  prevent  specific  perform- 
ance: Milward  v.  Thanet  (Earl), 
5  Ves.  Jr.  720»;  Guest  v.  Hornfray, 
5  Ves.  818;  Ally  v.  Deschamps,  13 
Ves.  225;  New  York  Paper- Bag 
Mach.  Co.  v»  Union  Paper-Bag  Mach. 
Co.,  32  Fed.  Rep.  783;  Pratt  v.  Car- 
roll, 8  Cranch  (U.  S.)  47^;  Watts 
V.  Waddle,  6  Pet.  (U.  S.)  389;  Davison 
v.  Davis,  125  U.  S.  90;  Hayes  v.  Hall, 
4  Port.  (Ala.)  374;  30  Am.  Dec.  530; 
Hemphill  V.  Miller,  16  Ark.  271;  At- 
kins V.  Rison,  25  Ark.  141;  Green  v, 
Covillaud,  10  Cal.  317;  70  Am.  Dec. 
725;  Molaskey  v,  Peery,  76  Cal.  84; 
Knox  V,  Spratt,  23  Fla.  64;  Peck  v, 
Brighton  Co.,  69  111.  200;  Marshall  v. 
Peck,  91  111.  187;  Cohn  v.  Mitchell,  X15 
111.  124;  Bennett  v,  Welch,  25  Ind.  140; 
87  Am.  Dec.  354;  Thornburgh  v.  Cole, 
27  Kan.  490;  Johnston  v.  Mitchell,  i 
A.  K.  Marsh.  (Ky.)  225;  10  Am.  Dec. 
727;  Calvert  v.  Nichols,  8  B.  Mon. 
(Ky.)  264;  Goldsmith  v.  Guild,  10  Al- 
len (Mass.)  239;  Ritson   v.  Dodge,  33 
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Mich.  463;  Russell  v.  Nester,  46  Mich. 
290;  McDermid  v,  McGregor,  21  Minn, 
ixi;  Hauehwout  V.  Murphy,  21  N.  J. 
Eq.  xiS;  Lawrence  v.  Lawrence,  21  N. 
J.  Eq.  317;  Merritt  v.  Brown,  21  N.  J. 
Eq.  401 ;  Morgan  v.  Bergen,  3  Neb.  209; 
Ruckman  v.  King,  19. N.  J.  Eq.  360; 
Young  V,  Young,  45  N.  J.  Eq.  27; 
Hatch  V,  Cobb,  4  Johns.  Ch.  (N.  Y.) 
561;  Delavan  v.  Duncan,  49  N.  Y.  485; 
Campbell  v.  Hicks,  19  Ohio  St.  433; 
Love  V.  Welch,  97  N.  Car.  200;  Alex- 
ander v.  Wunderlich,  118  Pa.  St.  610; 
Blackwell  v.  Ryan,  ai  S.  Car.  112; 
Jones  i;.  Jones,  11  Phila.  (Pa.)  559;  Ives 
v.  Armstrong,  s  R*  !•  567;  Smith  v. 
Hampton,  13  Tex.  459;  Eppinger  v. 
McGreal,  31  Tex.  147 ;  Howe  xk  Rog- 
ers, 32  Tex.  218;  Williams  v.  Mattocks, 
3  Vt.  189;  Richardson  v.  Baker,  5  Call 
( Va.)  514;  Pigg  V.  Corder,  12  Leigh 
(Va.)  69;  Booten  v,  Scheffer,  21  Gratt. 
(Va.)  474;  Pratt  v.  Aver,  3  Chand. 
(Wis.)  265.  Compart  Knox  v.  Spratt 
(Fla.  1887 \  6  So.  Rep.  924. 

LapM  of  TlBM^ — In  the  absence  of 
other  equitable  considerations,  lapse  of 
time  will  prevent  plaintifTs  recovery 
where  the  delay  has  continued  through 
any  extended  period,  and  is  unex- 
plained. Thus:  A  delaj' of  five  months 
was  held  fatal,  Mix  v,  Balduc,  78  111. 
215.  Two  years,  Fox  v.  Phelps,  18 
Fed.  Rep.  120.  Three  years,  Boston, 
etc.,  R.  Co.  V.  Bartlett,  10  Gray  (Mass.) 
384;  Fuller  V.  Hovey,  2  Allen  (Mass.) 
324;  79  Am.  Dec.  782;  contra^  Os- 
borne V.  Bremar,  i  Desaus.  Eq.  (S. 
Car.)  486.  Four  years,  McCabe  v, 
M  athews,  40  Fed.  Rep.  338.  Five  years, 
McMillin  v.  McMillin.  7  T.  B.  Mon. 
(Ky.)  560;  Mc Williams  v.  Long,  32 
Barb.  (N.  Y.)  194;  Chilhowie  Iron  Co. 
V.  Gardiner,  79  Va,  305;  Fitch  v.  Wal- 
lard,  73  111.  92.  Over  six  years,  Hender- 
son V.  Hicks,  58  Cal.  364.  Eight  years, 
RufPs  Appeal,  117  Pa.  St.  310.  Eight 
years*  delay  to  perform  a  contract 
which  was  to  be  performed  within 
three  months,  McCabe  v.  Mathews, 
40  Fed.  Rep.  338.  Nine  to  eleven 
years,  Broaddus  v.  Ward,  8  Mo.  217; 
Pickering  v.  Pickering,  38  N.  H.  400; 
Strickland  v.  Fowler,  i  Dev.  &  B.  Eq. 
(N.  Car.)  629;  Glasscock  v.  Nelson,  26 
Tex.  150;  Alexander  v.  Hoffman,  70 
111.  114;  Hedenberg  f.  Jones,  73  111. 
149;  Iglehart  v.  Vail,  73  111.  63;  Mc- 
Kin  V.  Williams,  48  Tex.  89.  Fourteen 
years,  HaegerU  v.  Elyton  Land  Co., 
89  Ala.  428.  Eighteen  years,  Johnston 
V.  Mitchell,  i  A.  K.  Marsh.  (Ky.) 
225;  10  Am.  Dec.  727.     Over   twenty 


years,  Baird  xk  Baird,  5  J.  J.  Marsh. 
(Ky.)  580;  Sprigg  v.  Albin,  6  J.  J. 
Marsh.  (Ky.)  158;  WilKams  v.  Hart, 
116  Mass.  5x3.  Thirty  years.  Bracken 
r.  Martin,  3  Yerg.  (Tenn.)  55.  Sev- 
enty years,  Van  Zandt  r.  Mayor,  etc, 
N.  v.,  8  B06W.  (N.  Y.)  375. 

But  it  has  been  held  in  Texas  that 
when  the  holder  of  a  title  bond  has 
performed  his  part  of  the  contract  he 
will  be  entitled  to  specific  perform- 
ance any  time  within  ten  years.  Reed 
V,  West,  47  Tex.  240.  &e  McKin  r. 
Williams,  48  Tex.  89. 

In  equity^  lapse  of  time  will  create  a 
presumption  that  the  parties  have 
waived  or  settled  their  rig^hts,  and 
stale  claims  when  brought  into  a  court 
of  chancery  are  received  without 
favor,  and  held  entitled  to  but  little 
consideration,  unless  attended  with 
circumstances  that  will  rep>el  such 
presumption.  De  Cordova  -v.  Smith, 
9  Tex.  129;  58  Am.  Dec.  139. 

A  vendor  having  renounced  his 
agreement  in  April,  1850,  gave  notice 
thereof  to  the  vendee  at  that  time. 
The  vendee  in  July,  1852,  brought  his 
bill  for  specific  performance.  Htli^ 
that  he  had  lost  his  remedy  in  equitr, 
by  his  delay  in  filing  his  bill.  White 
V,  Bennett,  7  Rich.  Eq.  (S.  Car.)  260. 

In  a  suit  by  a  married  woman  for 
the  specific  performance  of  a  contract, 
where  it  appeared  that  for  seventeen 
months  she  had  done  nothing  to  per- 
form her  part  of  the  c<mtract,  although 
she  had  previous  to  that  paid  money 
on  the  contract,  and  she  had  not  before 
suit  tendered  herself  ready  to  perform 
and  demanded  performance  of  the  con- 
tract— held,  that  she  was  not  entitled  to 
a  decree  for  specific  performance. 
Bullock  V,  Adams,  20  N.  J.  Eq.  367. 

Even  though  the  rights  of  third  per- 
sons have  not  intervened  equity  will 
not  enforce  a  parol  gift  of  land  after  a 
delay  of  thirty-one  years,  where  the 
ternis  and  conditions  of  the  gift  are 
not  clearly  shown.  Frame  v.  Frame, 
32  W.  Va.  463. 

Defendants  contracted  to  convey 
lands  to  complainant,  in  consideration 
for  which  he  was  to  procure  them  a 
homestead  right  in  other  lands.  The 
evidence  showing  that  he  lost  such 
right  by  reason  of  their  non-com- 
pliance with  the  contract,  a  decree  of 
specific  performance,  without  award- 
ing the  homestead  right  to  defendants, 
is  proper.     Dulin  r.  Prince,  134  111.  76. 

Plaintiff  for  more  than  a  vcar  neg- 
lected  to    complete    his    contract  to 
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purchase  real  estate,  and  on  two  oc- 
casions expressly  refused  to  perform, 
on  the  ground  that  there  was  a  defect 
in  the  title,  which  objection  was  un- 
substantial. Held^  that  specific  per- 
formance must  be  denied.  Simpson 
-V.  Atkinson,  39  Minn.  238. 

Where  the  purchase  of  land  is  made 
upon  condition  the  title  is  found  good, 
the  purchaser  may  have  a  reasonable 
time  in  which  to  determine  whether 
he  will  take  the  title  the  vendor  has, 
or  reject  it.  But  he  cannot  keep  the 
contract  open  indefinitely,  so  as  to  have 
the  benefit  of  a  rise  in  the  value  of  the 
property,  or  relieve  himself  in  case  of 
a  depreciation.  Hoyt  v.  Tuxbury,  70 
111.  331. 

If  one  of  the  parties  to  a  contract 
for  the  acquisition  of  land  neglects  or 
refuses  to  contribute  his  share  of  the 
expense  until  he  discovers  that  the 
contract  is  profitable,  he  will  not  be 
entitled  to  specific  performance  of  the 
contract.  M^Cfure  v,  Purcel,  3  A*  K. 
Marsh.  (Ky.)  61.  See  also  Diamond 
State  Iron  Co.  v.  Todd  (Del.  1888),  14 
Atl.  Rep.  27.  , 

Where  a.  grantor  had  received  a 
draft,  drawn  by  the  grantee  upon  a  third 
person,  as  a  consideration  for  his 
agreement  to  convey,  it  was  held  that 
he  could  not  defend  himself  against  a 
bill-  for  specific*  performance,  on  the 
ground  of  want  of  consideration,  un- 
less he  had  used  ordinary  diligence  to 
collect  the  draft.  Woodcock  v.  Bennet, 
I  Cow.  (N.   Y.)  711;  13  Am.  Dec.  568. 

Where  a  contract  of  sale  gives  the 
purchaser  of  land  an  option  to  avoid 
the  contract  for  objections  to  the  title, 
any  delay  in  deciding  whether  he  will 
accept  the  same  will  defeat  his  right 
to  a  specific  performance.  Hoyt  v, 
Tuxbury,  70  111.  331. 

In  Northrup  v,  Stevens,  39  Minn. 
105,  the  court  refused  to  decree  specific 
performance  of  an  alleged  verbal 
agreement  to  convey  land  where  the 
proof  of  the  agreement  was  uncertain, 
and  suit  w^as  not  brought  until  the 
lapse  of  thirty -two  years  from  the 
time  of  the  alleged  agreement,  nor 
until  six  years  after  the  death  of  a 
party  in  interest  whose  land  was  its 
subject.  Plaintiff  was  not  exonerated 
from  laches  by  the  fact  that,  during 
nineteen  years  of  the  intervening 
period,  the  party  to  be  charged  had 
kept  his  property  out  of  his  hands  to 
avoid  the  claims  of  creditors,  nor  by 
frequent  promises  on  his  part  to  make 
the  conveyance. 


In  Cook  V,  Stafford,  86  Mich.  163, 
the  court  refused  to  grant  specific  per- 
formance, taking,  the  ground  that  the 
complainant  had  been  guilty  of  inex- 
cusable neglect.  The  evidence  showed 
that  thirty -six  years  before  a  father  had 
agreed  to  convey  land  to  his  son ;  it  ap- 
peared that  for  thirty -five  years,  until 
the  father's  death,  each  had  at  divers 
times  exercised  acts  of  ownership  over 
such  land;  that  the  father  kept  the 
fences  In  repair  and  paid  the  taxes ; 
that  five  years  after  the  making  of  the 
bond,  with  his  son's  knowledge,  he 
mortgaged  said  land  as  security  for 
payment  for  certain  property,  a  part  of 
which,  after  the  discharge  of  such 
mortgage,  he  conveyed  to  his  son.  At 
the  time  of  the  trial  no  competent  wit- 
ness as  to  the  nature  of  this  transac- 
tion was  living.  It  did  not  appear 
that  the  son  ever  requested  perform- 
ance, nor  was  any  sufficient  reason 
shown  for  the  delay. 

Delaying  for  fifteen  years  to  call  for 
the  specific  performance  of  a  parol  con- 
tract to  convey  land,  and  not  attempt- 
ing to  enforce  it  in  the  lifetime  of  the 
contractor,  if  it  docs  not  of  itself  bar 
an  action  for  relief,  is  a  circumstance  of 
great  weight  against  the  complainant, 
and  will  make  the  court  require  mpre 
strict  and  full  proof,  and  closely  scru- 
tinize the  evidence.  Eyre  v,  Ej're,  19 
N.  T.  Eq.  102. 

Without  express  notice,  when  the 
party  who  applies  for. a  specific  per- 
formance has  omitted  to  perform  his 
part  of  the  contract  by  the  time  ap- 
pointed for  that  purpose,  without  being 
able  to  assign  sufficient  excuse  for  his 
delay,  and  when  there  is  nothing  in 
the  conduct  of  the  other  party  that 
amounts  to  an  acquiescence  in  that 
delay,  the  court  will  not  compel  a  spe- 
cific performance.  Kirby  v.  Harrison, 
2  Ohio  St.  326;  59  Am.  t>tc.  677. 

Specific  performance  of  a  land  con- 
tract will  be  denied  where  complain- 
ant has  delayed  more  than  thirty -five 
years  after  the  contract  was  made, 
and  twenty -eight  years  after  it  was 
destroyed,  before  making  any  effort  to 
enforce  it,  though  he  knew  that  it  rested 
altogether  in  the  recollection  of  defend- 
ant and  himself,  where  his  statement  of 
the  contract  is  not  definite,  and  some 
of  its  essentials  are  denied  by  defend- 
ant, who  testifies  that  the  contract  was 
to  be  performed  within  six  years,  since 
which  time  defendant  has  treated  the 
contract  as  having  no  force,  and  where, 
meanwhile,  the  property   has  greatly 
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increased  in  value;  and  it  is  immate- 
rial that  complainant  has  asserted  a 
claim  from  time  to  time.  Van  Buren 
V.  Stocking,  86  Mich.  246. 

Where  a  contract  is  binding  upon 
the  vendor  onlj^,  the  vendee  must  be 
prompt  in  demanding  a  performance 
of  it,  and  a  delay  of  more  than  thirty 
years  without  payment  of  the  purchase 
money  or  entry  into  possession,  will 
be  regarded  as  such  gross  laches  that 
the  court  will  refuse  a  decree  for  a 
specific  performance  of  the  contract. 
Love'v.  Welch,  97  N.  Car.  200. 

EzcnaeB  for  IMlay  H«ld  Intnfflcieiit. — 
By  the  terms  of  a  contract  to  convey 
land,  the  last  payment  was  due  in  Jan- 
uary,'1858,  and  payment  thereof  was 
not  offered  until  in  January,  1873.  I*  ^** 
held  that  the  great  intimacy  and  friend- 
ship between  the  parties,  the  civil  war, 
the  purchaser  being  a  citizen  of  Mem- 
phis, Tennessee,  the  death  of  the  pur- 
chaser in  1863,  and  the  minority  of  his 
heirs  were  insufficient  excuses  for  the 
delay,  and  a  decree  for  specific  perform- 
ance was,  under  the  circumstances, 
denied.      Walker  v.   Douglas,  70   111. 

445- 

If  the  purchase  money  on  a  contract 
for  the  sale  of  lands  falls  due  in  the 
lifetime  of  the  vendee,  the  infancy  of 
his  heir  will  not  authorize  a  decree  for 
soectfic  performance  after  a  considera- ' 
ble  lapse  of  time.  Henry  v.  Conn,  12 
Ohio  193. 

An  heir  cannot  plead  his  infancy  to 
excuse  the  non- assertion  of  his  rights 
under  an  executory  contract  made 
with  his  ancestor,  when  the  immediate 
performance  of  his  part  of  the  contract 
is  essential  to  the  interest  of  the  other 
party.     Walker  v.  Douglas,  70  111.  445. 

Defendant  promptly  executed  a  con- 
tract of  sale  of  land,  and  sent  it  to  plain- 
tiff to  sign,  but  the  latter  never  returned 
it,  giving  as  an  excuse  that  it  Had  be- 
come defaced  and  blotted  with  ink. 
About  six  months  later  plaintiff  sent 
defendant  what  purported  to  be  copies 
of  the  original  contract,  but  defendant 
did  not  sign  them  until  more  than  a 
year  later,  giving  as  a  reason  for  the 
delay  that  it  had  no  copy  of  the  orig- 
inal' by  which  to  determine  whether 
plaintiffs  copies  were  correct.  It  was 
held  that,  as  plaintiff  had  no  reason  for 
requiring  the  execution  of  these  copies, 
the  delay  in  obtaining  them  was  no 
excuse  for  the  delay  in  tendering  the 
deed.  Chicago,  etc.,  R.  Co.  v,  Wiscon- 
sin, etc.,  R.  Co.,  76  Iowa  615. 

Fourteen  years*  delay  in  bringing  a 


suit  for  specific  performance  is  not 
sufficiently  excused  by  a  general  aver- 
ment of  ignorance,  without  distinct 
allegations  of  specific  facts  showing 
good  reasons  therefor.  Haggerty  r. 
Elyton  Land  Co.,  89  Ala.  43S. 

EzcuMB  tar  Delmy. — Because  there  was 
an  unsatisfied  record  of  a  judgment 
against  a  former  owner  of  the  lot  sold, 
although  in  fact  the  judgment  had  been 
paid,  the  purchaser  refused  the  deed. 
Afterwards  he  sued  the  vendor  for  spe- 
cific performance,  and  it  was  held  that 
if  the  objections  to  the  title  were  well 
founded  and  urged  in  good  faith,  the 
purchaser  was  excusable  for  not  per- 
forming  at  the  time  of  the  tender ;  but, 
if  otherwise,  he  could  not  be  excused 
for  the  delay  occasioned  in  the  perform- 
ance on  his  part.  Hoyt  r.  Tuxburr, 
70  111.  331. 

A  court  of  equity  will  not  refuse  to 
decree  specific  performance  in  favor  o( 
a  purchaser  who  has  delayed  payment 
on  account  of  the  doubtfulness  of  the 
title,  while  litigation  was  pending  to 
settle  that  doubt.  Galloivay  v.  Barr, 
12  Ohio  354. 

'  In  Peters  v,  Canfield.  74  Mich.  49S, 
the  court  decided  that  delay  by  the  as- 
signee of  a  contract  for  the  sale  of  land, 
in  tendering  payment  and  bringing  suit 
for  specific  performance,  is  excused 
where  he  entertained  the  idea  that  the 
vendor's  refusal  to  recognize  his  rights 
was  done  merely  to  bother  him  a  little 
(the  vendor  having  stated  to  others 
that  that  was  his  object),  and  also 
where  the  vendor  has  refused  to  ren- 
der any  statement  of  payments  thereto- 
fore made,  so  as  to  enable  the  assignee 
to  know  how  much  to  tender,  and  also 
where  it  does  not  appear  that  the  delay 
has  done  the  vendor  any  injury. 

Two  or  three  years'  delay  before 
claiming  title  to  land  orally  promised 
to  complainant  and  bringing  suit,  is 
excused  bv  a  showing  that  complain- 
ant thought  her  rights  unenforceable 
for  want  of  a  written  promise.  Brown 
V,  Sutton,  129  U.  S.  238. 

A  bill  for  the  specific  performance  of  a 
parol  agreement  to  convey  land  cannot 
be  maintained  after  a  lapse  of  twenty - 
five  years,  unless  the  complainant 
could  not  have  asserted  his  claim  be- 
fore ;  and  the  neglect  of  near  relations 
to  aid  a  minor  in  the  assertion  of  such 
claims  is  a  circumstance  entitled  to 
consideration,  when  there  is  no  pre- 
tense that  they  were  in  collusion 
with  the  other  party.  Dragoo  r. 
Dragoo,  50  Mich.  573. 
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Where  a  party  neglects  for  a  great 
length  of  time  to  assert  his  right  un- 
der a  contract,  specific  performance  of 
it  will  not  be  decreed  in  his  favor.  But 
where  there  is  sufficient  excuse  for  the 
delay,  lapse  of  time  will  not  bar  re- 
lief. And  where  there  was  a  delay  of 
thirty  years,  a  part  by  mutual  agree- 
ment of  the  parties,  and  the  residue, 
except  three  years,  during  the  insanity 
of  the  complainant's  ancestor,  who 
made  the  contract — held  that  the  lapse 
of  time  constituted  no  objection  to 
granting  specific  relief.  Craig  v.  Lei- 
per,  2  Yerg.  (Tenn.)  193 ;  24  Am.  Dec. 

479- 

A  purchaser  of  land  agreed  to  pay 
therefor  in  a  week.  Upon  a  showing 
that  he  had  been  unable  to  have  the 
title  examined  within  that  time 
it  was  held  that  he  was  justified  in  re- 
quiring further  delay,  and  that,  a  month 
af^er  the  agreement  was  made  he  could 
maintain  a  suit  for  specific  performance. 
Willis  V.  Dawson,  34  Hun  (N.  V.)  492. 

The  owner  of  a  leasehold  estate  sued 
the  owner  of  the  reversion,  twelve 
years  after  the  expiration  of  the  lease, 
which  was  for  ninety-nine  years,  to  en- 
force specific  performance  of  a  cove- 
nant in  the  lease,  on  the  part  of  the 
lessor,  to  renew  "  at  any  time  during 
the  continuance  of  the  existing  term." 
As  an  excuse  for  the  delay  in  demand- 
ing a  renewal  it  was  alleged  that  the 
plaintiff  derived  his  title  to  the  lease 
through  a  sale  of  the  estate  of  a  de- 
ceased person,  purporting  to  be  a  sale 
of  the  fee  simple.  It  appeared,  how- 
ever, that  soon  after  the  expiration  of 
the  term  the  owner  of  the  freehold  had 
brought  an  action  of  ejectment  against 
plaintiff,  thus  disclosine^  to  him  his 
real  title.  Specific  performance  was 
refused.  (Robinson  }.,  dissenting.) 
Myers  v.  Sill  jacks,  58  Md.  319. 

In  Taylor  v.  Longworth,  14  Pet.  (U. 
S.)  172,  the  court  by  Story,  J.,  says: 
'*  Relief  will  be  given  to  the  party  who 
seeks  it  if  he  has  not  been  grossly  neg- 
ligent, and  comes  within  a  reasonable 
time,  although  he  has  not  complied  with 
the  strict  terms  of  the  contract ;  but  in 
all  such  cases  the  court  expects  the 
party  to  make  out%  case  free  from  all 
d6ubt,  and  show  that  the  relief  which 
he  seeks  is  under  all  circumstances 
equitable,  and  to  account  in  a  reason- 
able manner  for  his  delay  and  appar- 
ent omission  of  his  duty.'"  Quoted  in 
Delavan  v,  Duncan,  49  N.  Y.  485. 

As  to  0X011868  for  delay,  generally, 
see    Cohn  v.  Mitchell,  115    111.   124; 


Logan  V,  McChord,  2  A.  K.  Marsh. 
(Ky.)  224;  Ashmore  v.  Evans,  11  N.  J. 
Eq.  151 ;  Campbell  v,  McFadin,  71 
Tex.  28. 

LaohM — ^Instaneoa. — A  made  a  con- 
tract with  B  under  which  B  became  en- 
titled to  a  number  of  acres  of  land  out  of 
one  of  two  different  tracts,  at  his  option, 
or  to  a  certain  sum  of  money  with  in- 
terest. A  died,  and  after  a  delay  of 
eighteen  years,  B  brought  his  action  on 
the  contract  Held^  that  if  it  devolved 
on  B  to  take  the  initiative  in  the  ex- 
ecution of  the  contract,  he  had  lost  his 
rights  by  his  laches ;  if  on  A,  and  the 
contract  was  not  executed  within  a 
reasonable  time,  it  l^ecame  a  moneyed 
demand,  and  became  stale  unless  pros- 
ecuted within  four  years  after  the 
lapse  of  such  reasonable  time.  Wat- 
son v.  Inman,  23  Tex.  531. 

Where  a  party,  seeking  specific  per- 
formance, had  taken  no  step  to  en- 
force it  for  twenty  years,  and  had  sold 
a  portion  of  the  property  which  was  the 
consideration  of  the  defendant's  prom- 
ise, he  was  left  to  his  remedy,  if  any, 
at  law.  McGalliard  v.  Aikin,  2  Ired. 
Eq.  (N.  Car.)  186. 

Specific  performance  of  an  agree- 
ment to  convey  land  will  not  be  en- 
forced if  the  purchaser  has  not  fulfilled 
his  part  of  the  agreement  by  an  offer  of 
.the  payment  of  the  purchase-money, 
and  has  neglected  to  seek  legal  redress 
until  nine  months  after  the  time  fixed 
for  the  payment,  notwithstanding  that 
the  vendor  had  declared  two  years 
prior  to  such  time  that  he  never  would 
comply  with  the  contract  on  his  part. 
Gentry  v.  Rogers,  ^  Ala.  442. 

In  1839,  A  agreed  in  writing  to  take 
from  C  a  lot  on  a  ground  rent,  made 
improvements  thereon,  and  paid 
ground  rent  till  1850,  often  demand- 
ing but  being  refused  a  conveyance. 
In  185 1,  he  notified  C  that  he  would 
not  recognize  his  title,  and  should 
claim  a  return  of  rents  paid  on  the 
-ground  that  he  had  no  title,  there 
being  an  outstanding  term  of  10,000 
years.  C  rested  till  1864,  and  then 
filed  a  bill  for  specific  performance, 
without  a  step  taken  to  acquire  title 
himself  or  to  make  one  to  A.  Held^ 
that  his  contract  was  stale,  and  his 
prayer  should  not  be  granted.  Cad- 
walader's  Appeal,  57  Pa.  St.  158. 

Where  a  party  in  possession  of  land 
under  a  written'  contract  of  sale  makes 
default  in  his  payments,  and  thereupon 
suffers  the  vendor  to  recover  judg- 
ment against  him  in  an  ejectment  suit, 
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and  oust  him  from  the  premises,  he  has 
no  equitjr  to  entitle  him  to  claim  a 
specific  performance.  Tibbs  v.  Morris, 
44  Barb.  (N.  Y.)  138. 

Chaage  of  GlroimiBtanoeB  Meanwhile. 
— One  who  desires  to  enforce  specific 
performance  of  a  parol  contract  for 
the  purchase  of  land,  must  present  his 
claim  without  any  unnecessary  delay, 
and  while  affairs  remain  in  such  a  con- 
dition that  performance  can  be  en- 
forced without  injury  to  others,  and 
must  not  have  done  any  act  that  is  in- 
compatible with  his  claim  for  perform- 
ance.    Porter  v,  Dougherty,  25  Pa,  St. 

405- 

For  if  while  he  is  delaying  in  the 
fulfillment  of  his  obligation,  the  value 
of  the  property  or  the  circumstances  of 
the  parties  have  changed  so  that  it  may 
prove  unfair  to  others  to  compel  the 
performance,  it  will  not  be  enforced. 
See  Jfi/ra,  this  title.  Fairness — Change 
of  Circumstances,  Mundy  v.  Davis, 
20  Fed.  Rep.  355 ;  Green  v,  Covillaud, 
10  Cal.  317;  70  Am.  Dec.  725;  McKay 
V.  Carrington,  i  McLean  (U.  S.)  50; 
Brashier  v,  Gratz,  6  Wheat.  (U.  S.) 
528;  Holgate  t;.  Eaton,  116  U.  S.  33; 
Requa  v.  Snow,  76  Cal.  590;  Shortall 
V,  Mitchell,  57  III.  161;  Young  v. 
Daniels,  2  Iowa  126;  63  Am.  Dec.  477; 
Williams  v,  Starke,  2  B.  Mon.  (Ky.) 
X96;  Maddox  v,  McQuean,  3  A.  K. 
Marsh.  (Ky.)  400;  Smith  v,  Cansler,  83 
Ky.  367;  Rogers  v.  Saunders,  x6  Me. 
98;  33  Am.  Dec.  640;  Boston,  etc.,  R. 
Co.  V.  Bartlett,  10  Gray  (Mass.)  384; 
Young  V.  Rathbone,  16  N.  J.  £q.  224; 
84  Am.  Dec.  151;  Johns  v,  Norris,  22 
N.J.  Eq.  102;  Jackson  v,  Edwards,  22 
Wend.  (N.  Y.)  498;  Peters  v.  Dela- 
plaine,  49  N.  Y.  362;  Hubbell  v.  Van 
Schoenig,  49  N.  Y.  326;  Francis  v. 
Love,  3  Jones  Eq.  (N.  Car.)  321; 
Demarest  v,  McKee,  2  Grant  Cas. 
(Pa.)  248;  Callen  v.  Ferguson,  29  Pa. 
St.  245;  DuBois  V.  Baum,  46  Pa.  St. 
537;  Miller  v,  Henlan,  51  Pa.  St.  265; 
Andrews  v.  Bell,  56  Pa.  St.  343;  Nor-, 
ris  V.  Knox,  I  Pittsb,  Rep.  (ra.)  56; 
Ruffs  Appeal,  117  Pa.  St.  310;  Smith 
V.  Christmas,  7  Yerg.  (Tenn.)  565; 
Childress  v.  Holland,  3  Hayw.  (Tenn.) 
274;  Pillow  V,  Pillow,  3  Humph. 
(Tenn.)  644;  Edwards  v,  Atkinson,  14 
Tex.  373. 

Change  of  Olrcumstances. — ^Time  is 
frequently  considered  not  of  the  essence 
of  an  agreement  to  convey  lands  ;  but 
in  all  cases  where  the  value  of  the 
property  has  materially  changed,  or 
where    great    financial    changes    have 


materially  altered  the  relative  value  of 
money  and  land,  time  will  be  consid- 
ered material,  and  a  party  will  not  be 
allowed  to  lie  by  until  the  change  sets 
in  his  favor,  and  then  ask   for  specific 

rrformance.  Merritt  v.  Brown,  19  N. 
Eq.  286. 

The  court  refused  to  decree  specific 
performance  of  a  contract  for  the  sale 
of  a  house,  where  there  had  been  a  de- 
lay of  eight  months  in  completing  the 
house,  which  had  greatly  depreciated 
in  the  mean  time.  Colcock  v.  Butler, 
X  Desaus.  (S.  Car.)  307. 

In  a  bill  in  equity  for  specific  per- 
formance, the  general  oner  to  do 
and  perform  whatever  the  court  shall 
decree  ought  to  be  done  on  the  part  of 
the  complainant,  is  not  enough  to 
maintain  his  case,  when  it  appears  that, 
prior  to  the  bringing  of  the  suit,  he 
never  offered  or  intended  to  perform 
the  contract,  and  that  the  bill  is  filed  a 
long  time  afler  such  things  should  have 
been  performed,  and  when  the  condi- 
tion of  the  parties  has  materiallj 
changed.  '  Ely  v,  McKay,  12  Allen 
(Mass.)  323. 

A  contract  to  convey  lands  will  not 
be  specifically  enforced  when  the  com- 
plainants have  unreasonably  delaved 
the  filing  of  their  bill,  and  the  defend- 
ant has  meanwhile  made  extensive 
improvements  upon  the  land  greatly  in 
excess  of  its  original  value.  Penrose 
V.  Leeds,  46  N.  J.  Eq.  294. 

Where  a  landowner  contracts  with 
an  attorney  of  the  owner  of  certain 
mill  property  for  an  exchange,  the 
deeds  to  be  exchanged  simultaneously, 
the  purchaser  of  the  mill  to  take  it  sub- 
ject to  certain  incumbrances,  and  the 
land  to  be  transferred  subject  to  an  in- 
cumbrance, and  the  purchaser  of  the 
mill  tenders  his  deed  and  an  abstract  ot 
his  land,  but  there  is  a  delay  on  the 
part  of  the  mill  owners,  the  naill  mean- 
time being  burned,  the  contract  will 
not  be  enforced.  Kinney  v.  Hickox, 
24  Neb.  X67. 

A  purchaser  of  property  understood 
by  both  parties  to  have  b€«n  bought  for 
immediate  use  cannot  be  compelled 
to  perform  when  seller  delays  making 
title  so  long  as  to  fmstrate  the  object  of 
the  purchase.  So  held  upon  suit  for  a 
specific  performance  of  a  receivers 
sale.      Parsons    v,    Gilbert,  45    Iowa 

33- 

Specific  performance  of  an  agree- 
ment to  convey  land  by  warranty  deed, 
will  be  refused  if  there  has  been  a  de- 
lay of  six  months,  when  the  value  was 
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applies  for  a  specific  performance  has  omitted  to  execute  his  part 
of  the  contKict  by  the  time  appointed  for  that  purpose,  without 
being  able  to  assign  any  sufficient  justification  br  excuse  for  his 
delay;  and  where  there  is  nothing  in  the  acts  or  conduct  of  the 
other  party  that  amounts  to  an  acquiescence  in  that  delay  the 
court  will  not  compel  a  specific  performance."  If,  while  he  has 
been  sleeping  on  his  rights,  the  interests  of  third  parties  have  in- 
tervened,  he  will  be  estopped  from  claiming  a  specific  perform- 
ance as  against  them.  If  he  has  failed  to  assert  his  claims  and 
has  permitted  innocent  purchasers  to  come  into  possession  and 
make  improvements  while  he  has  stood  by  in  silence,  he  will  be 
deemed  to  have  waived  and  lost  his  equitable  interests.* 


rapidly  increasing.  Chicago,  etc.,  R. 
Co.  V,  Stewart.  19  Fed.  Rep.  5. 

Specific  performance  of  a  contract  to 
convey  land  will  not  be  granted,  where 
the  grantee  has  delayed  for  nearly  six 
years  in  bringing  his  suit,  and  mean- 
while the  grantor  has  died,  the  taxes 
have  all  been  paid  by  him  and  his 
heirs,  and  the  land  has  increased  20  to 
30  fold  in  value.  Combs  v,  Scott,  76 
Wis.  662. 

But  compare  Austin  v.  Wacks,  30 
Minn.  335,  where  it  was  held  that  if 
time  be  not  essential,  and  the  situation 
of  the  parties  is  unchanged,  and  the 
.  delay  is  reasonably  excused,  and  the 
vendee  manifests  good  faith  and  is  rea- 
sonably vigilant,  the  court  may  relieve 
him  from  the  consequences  of  the  de- 
lay, even  though  the  land  has  increased 
in  value.    Austin  v.  Wacks,  30  Minn. 

335- 

Compare  Sylvester  v.  Born,  132  Pa. 
St.  467.  See  supra^  this  title.  Fairness 
— Change  of  Circumstances. 

In  Roby  v.  Cossit,  78  111.  638,  the 
contract  sought  to  be  enforced  had 
been  made  for  the  sale  of  land  in  Feb- 
ruary, 1867,  for  $52,000,  one-third  of 
which  was  to  be  paid  in  cash,  and  the 
balance  in  two  equal  annual  install- 
ments, with  interest.  The  purchaser 
paid  only  $500  down,  and  did  not  offer 
to  make  the  several  payments  when 
due,  and  did  not  file  his  bill  for  specific 
performance  until  July,  1873,  when 
the  property  had  greatly  risen  in 
value.  It  was  held  in  the  absence  of 
any  excuse  being  shown,  that  the  de- 
lay in  offering  to  perform,  and  in 
filing  his  bill,  were  such  that  equity 
could  not  aid  him. 

It  was  agreed  between  a  judgment 
creditor  and  debtor  that  the  latter 
should  pay  the  judgment  in  land,  at  a 
value  to  be  fixed  by  persons  desig- 


nated, and  the  debtor  defeated  the 
performance  of  the  agreement  until 
his  land  had  risen  in  value.  Held^ 
that  he  could  not  maintain  a  bill  for 
specific  performance  of  the  contract. 
Pillow  V.  Pillow,  3  Humph.  (Tenn.) 
644. 

1.  Warder  v.  Cornell,  105  111.  169; 
Gray  v.  Crockett,  35  Kan.  66;  Gariss 
V.  Gariss,  16  N.  J.  Eq.  79;  Van  Doren 
V,  Robinson,  16  N.  J.  Eq.  256;  Grum- 
mett  V.  Gingrass,  77  Mich.  369;  Ins. 
Co.t;.  Union  Canal  Co.,  Bright.  (Pa.) 
48 ;  Frame  v.  Frame,  32  W.  Va.  463. 
Compare  Stone  v.  Tyree,  30  W.  Va. 
687. 

Other  IntereitB  Xnterrenlng. — Where 
no  effort  was  made  by  a  vendee  of 
land,  in  his  lifetime,  to  obtain  a  con- 
veyance of  the  land,  nor  by  his  heirs, 
after  his  death,  until  after  the  lapse  of 
twenty-nine  years  from  the  time  when 
the  vendee  was  entitled  to  demand  a 
conveyance,  the  value  of  the  land 
having,  in  the  meantime,  materially 
increased^  and  other  circumstances 
having  changed — held,  on  a  bill  by  the 
heirs  For  specific  execution  of  the  con- 
tract of  sale,  that  Hie  lapse  of  time 
was  conclusive  against  their  claim. 
Holt  V,  Rogers,  8  Pet.  (U.  S.)  420. 

Where  a  contract  for  the  sale  of 
land  provides  for  the  payment  of  the 
purchase  money  in  installments,  the 
last  of  which  falls  due  within  two 
years,  and  the  purchaser  fails  to  make 
any  payment  for  eight  years  and  until 
after  the  land  has  bee'n  sold  to  an- 
other, except  a  small  sum  at  the  time 
of  making  the  contract,  he  cannot  en- 
force specific  performance  either 
against  his  vendor  or  the  second 
vendee.    Thompson  v.  Bruen,  46  111. 

Where  a  bill  was  filed  for  specific 
performance    of     a    contract,   thirty - 
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It  has  been  held  that  laches  will  not  be  imputed  to  an  infant.^ 
But  this  is  denied.* 

Laches  is  no  defense  to  one  who,  by  his  own  acts,  has  occa- 
sioned the  plaintiff's  delay  or  failure  to  perform;  nor  to  one 
who  has  recently  recognized  the  validity  of  the  contract  by  act- 
ing under  it  or  by  overlooking  the  complainant's  laches,  and  has 
thus  waived  his  right  to  a  rescission  ;  nor  to  one  who  fails  to  show 
that  he  has  been  ready  at  all  times  to  perform  all  substantial  con- 
ditions required  of  him.' 


seven  years  after  it  was  alleged  to 
have  been  made,  no  effort  having  been 
made  in  the  meantime  to  enforce  it, 
and  where  the  rights  of  subsequent 
bona  fide  purchasers,  without  notice, 
had  intervened,  specific  performance 
was  refused.  Ewing  v,  Beauchamp,  6 
B.  Mon.  (Ky.)  422. 

After  he  had  warned  the  purchaser, 
who  was  grossly  in  default,  the  vendor 
sold  the  premises  to  others  who  knew 
the  facts,  but  purchased  in  good  faith, 
paying  a  sum  which  would  not  exceed 
the  amount  remaining  due  from  the 
former  purchaser,  and  which  was  all 
that  could  have  been  obtained  at  a  sale 
on  foreclosure.  The  former  purchaser 
did  not  warn  the  later  one  against  pro- 
ceeding to  use  the  lands.  Held^  that 
he  had  waived  his  claim  and  a  decree 
for  specific  performance  in  his  favor, 
on  a  bill  against  the  vendor  and  the 
later  purchaser,  was  not  equitable 
and  must  be  denied.  Russell  v,  Nes- 
ter,  46  Mich.  290. 

Against  the  personal  representatives 
of  a  decedent  specific  performance  of 
his  written  contract  to  convey  land, 
which  was  lost  during  decedent's  life- 
time,, will  not  be  enforced  ten  years 
after  its  execution.  Hodge  v.  Weeks, 
31  S.  Car.  276. 

An  agreement  ^o  execute'a  mortgage 
will  not  be  enforced  against  creditors 
of  the  mortgagor  where  the  complain- 
ant has  slept  upon  his  rights  for  three 
years  before  the  mortgagor's  death 
and  for  eight  years  afterward.  Nelson 
V.  Hagerstown  Bank,  27  Md.  51. 

A  purchaser  at  a  trustee's  sale,  the 
terms  of  which  are  cash,  who  does  not 
tender  the  money  within  a  reasonable 
time,  cannot  afterwards  demand  a 
specific  performance  of  the  contract 
against  the  debtor  who  has  paid  the 
debt  and  costs,  especially  if  he  ob- 
tained his  purchase  through  the  inad- 
vertence of  the  debtor.  He  who 
wants  strict  law,  in  such  a  case,  must 
strictly  comply  with  the  law.  Heuer 
V,  Rutkowski,  18  Mo.  216. 


On  a  suit  against  the  heirs  of  an 
estate  for  the  specific  performance  of 
an  oral  contract  made  with  their  an- 
cestor thirty  years  before,  the  delay 
must  be  excused  by  a  very  satisfactory 
showing  of  facts.  Ritson  v.  Dodge, 
33  Mich.  463. 

1.  See  Laches,  vol.  12,  p.  552. 
Where  A,  by  a  valid  agreement,  was 

to  convey  land  to  B,  the  fact  that,  al- 
ter B*s  death,  his  child,  during  her  in- 
fancy, lived  near  the  land  for  many 
years,  and  saw  A's  grantee  making 
improvements,  will  not  prevent  such 
infant  from  specifically  enforcing  the 
contract  on  her  arrival  at  majority. 
Putnam  v.  Tinkler,  83  Mich.  62S. 

2.  See  Havens  v.  Patterson,  43  X. 
Y.  218;  Hayes  v.  Nourse,  114  N.  Y. 
595;  IX  Am.  St.  Rep.  700;  Scott  r. 
Barber,  14  Ohio  547. 

8.  Karns  v,  O'lney,  80  Cal.  90 ;  Belt 
V.  Brooklyn  L.  Ins.  Co.,  12  Mo.  App. 
100;  Kellogg  v.  Lavender,  9  Neb. 
418. 

As  where  it  is  occasioned  by  the  ten- 
der by  the  defendant  of  a  defective 
deed.    Johnson  v.  Jones,  85  Ala.  286. 

In  Tilton  v.  Stein,  87  111.  122,  a  jew- 
eler had  sold  'his  stock  and  good  will, 
binding  himself  in  the  sale  not  to  en- 
gage in  that  business  in  the  town,  ex- 
cept to  finish  up  the  work  on  hand  and 
make  good  the  warranties  on  previous 
work.  It  was  held  that  a  delay  of 
eight  years  would  not  defeat  a  bill  by 
the  purchaser,  to  enforce  the  contract; 
the  vendor  having  carried  on  business 
in  the  name  of  another.  Tilton  r. 
Stein,  87  III.  122. 

Where  the  vendor  has  notified  his 
purchaser  to  surrender  possession  and 
has  sued  him  in  ejectment  before  he 
has  had  time  or  opportunity  to  complete 
performance  of  his  agreement  to  erect 
thereon  one  residence  within  four 
months,  and  another  within  a  year,  the 
failure  on  the  purchaser's  part  to  build 
the  second  house  within  the  year  was. 
not  the  laches  of  the  purchaser,  and 
did  not  estop  him  from  obtaining  equit- 
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able  relief.      Powell  v.  Higlej^,  90  Ala. 

A  vendor  delivered  to  a  conveyan- 
cer, who  had  been  chosen  to  draw  up 
a  conveyance,  the  title  deed  under 
which  he  held;  the  purchaser  withdrew 
this  deed,  and,  by  neglecting  to  return 
it,  embarrassed  the  preparation  of  the 
conveyance.  He  also  neglected  other 
duties  devolving  on  him,  incidental  to 
the  performance  of  the  contract.  On  a 
bill  afterwards  filed  by  him  for  a  spe- 
cific performance  he  was  denied  a  de- 
cree on  the  ground  that  his  own  de- 
faults had  prevented  performance  by 
the  vendor.  Kinnev  v.  Redden,  2  Del. 
Ch.  46. 

Where  the  vendor  in  a  contract  for 
the  sale  of  land,  promptly  offers  to  per- 
form on  his  part,  and  the  purchaser  is 
able  to  perform  on  his  part  but  refuses 
to  do  so,  and  is  informed  that,  unless 
he  does  so,  on  or  before  the  day  for  per- 
formance named  in  the  contract,  the 
vendor  will  not  convey,  and  he  still  re- 
fuses to  perform,  without  any  reasona- 
ble excuse  for  so  doing,  and  permits 
the  time  named  in  the  contract  to  ex- 
pire, before  offering  to  perform,  he 
has  no  ri|!:ht  to  a  specific  performance 
of  the  contract.  Ditto  r.  Harding,  73 
111.  117. 

A  contract  for  sale  of  land  acknowl- 
edged a  payment  to  bind  the  bargain 
and  provided  that  the  balance  be  paid 
within  five  days,  without  naming  a 
place  of  payment.  On  the  third  day 
the  parties  met,  and  agreed  to  meet 
that  evening  and  complete  the  con- 
tract. The  vendee  went  to  the  place 
where,  as  he  testifies,  they  agreed  to 
meet,  while  the  vendor  remained  at  his 
residence,  where  he  and  others  testify 
that  the  meeting  was  to  take  place.  At 
this  time  a  lien  on  the  land  remained 
undischarged,  so  that  the  vendor  could 
not  give  title.  After  the  expiration  of 
the  five  days,  the  vendee  repeatedly 
tried  to  find  the  vendor,  but  failed,  and 
the  evidence  tended  to  show  that  the 
latter  knew  that  the  vendee  had  con- 
tracted to  sell  at  a  profit,  and  therefore 
he  did  not  wish  to  complete  the  con- 
tract. He  had  stated  when  making  the 
contract  that  he  was  in  need  of  money, 
but  he  did  not  use  the  check  given  ais  part 
payment.  The  price  was  fair  and  rea- 
sonable. The  vendee  finally  tendered 
the  price,  and  it  was  refused.  Held^ 
that  time  was  not  of  the  essence  of  the 
contract,  and  specific  performance 
would  be  decreed.  Dynan  v.  McCul- 
loch,  46  N.   J.   £q.   II.      Eubank  v. 


Hampton,  i  Dana  (Ky.)  343;  Lake  v. 
Lewis,  16  Neb.  94. 

Where  there  has  been  a  lapse  of 
'twenty-three  years  from  the  date  of 
purchase  and  thirteen  years  since  a 
payment  has  been  made,  but  the  vendor 
has  preserved  the  vigor  of  the  con- 
tract by  the  pendency  of  an  action  to- 
enforce  a  lien  for  the  purchase  money, 
and  the  vendee,  answering  to  that 
action,  offers  to  perform  and  asks  spe- 
cific performance  against  the  vendor,, 
the  latter  cannot  be  heard  to  object  on 
account  of  the  delay,  because  by  his 
own  act  he  has  continuously  recog- 
nized the  obligation  of  the  contracts 
Bennett  v.  Welch,  25  Ind.  140;  87  Am. 
Dec.  354. 

A  delay  of  two  days,  in  the  payment 
on  a  contract  to  convey  land,  is  not 
material,  where  the  parties  had  already 
waived  the  delay  of  one  day.  Durand 
v.  Sage,  II  Wis.  151. 

Where  a  party  has  accepted  a  part 
performance  of  the  contract  at  several 
different  times  after  the  time  limited 
by  the  contract  for  complete  perform- 
ance, and  down  nearly  to  the  time  of 
filing  a  bill  against  him  for  a  specific 
performance  of  his  part  of  the  con- 
tract, he  cannot  defend  on  the  ground 
of  lapse  of  time.  Voorhees  v.  DeMeyer,, 
3  Barb.  (N.  Y.)  37. 

In  a  late  New  Jersey  case  complain- 
ant's husband,  who  wished  to  purchase 
a  certain  property  for  business  pur- 
poses, induced  defendant  to  take  the 
title  until  the  husband  could  pay  him 
the  purchase  price,  $2,800,  which  the 
husband  was  to  raise  in  two  years.  On 
obtaining  possession,  he  made  im- 
provements to  the  building  which  cost 
nearly  $1 ,000.  The  owner  made  a  deed 
to  defendant,  and  a  contract  was- 
signed  by  defendant  agreeing  to  con- 
vey to  complainant.  Under  the  agree- 
ment between  the  husband  and  defend- 
ant, the  former  immediately  took  pos- 
session, and  paid  defendant  $168  a  year. 
At  the  expiration  of  the  two  years,  the 
husband,  finding  himself  unable  to  pay 
the  amount  due,  requested  defendant 
to  extend  the  agreement  for  three 
years,  and  an  extension  for  two  years 
was  granted.  At  the  expiration  of  the 
last  two  years,  the  husband  asked  for 
more  time,  and  was  refused.  Defend- 
ant continued,  however,  to  take  the 
payments  from  the  husband,  and  until 
more  than  a  year  thereafter  gave  him 
no  warning  that  he  was  no  longer 
under  obligations  to  convey  the  prop- 
erty.    Nor  did  he  ever  offer  to  deliver 
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Contracts  which  fix  no  imperative  day  for  performance  or  of 
which  time  is  not  of  the  essence  mu^t  be  fulfilled  within  a  reason- 


a  deed  to  complainant  or  her  husband 
on  paying  the  price  agreed.  Held^  in 
a  suit  for  specific  performance  begun 
shortly  after  said  last  notice,  that  com- 
plainant's right  to  have  the  contract 
enforced  had  not  been  lost.  Schloet- 
terer  v.  Wagner  (N.J.  1891),  21  Atl. 
Rep.  863. 

One  who  has  acquiesced  in  the  delay 
-cannot  be  heard  to  complain.  Brown 
V.  Guarantee  Trust,  etc.,  Co.,  128  U.  S. 
403;  Bass  V.  Gilliland,  5  Ala.  761; 
Stewart  v,  Stokes,  33  Ala.  494;  73  Am. 
Dec.  429;  Barsolou  v.  Newton,  63  Cal. 
223;  Moody  V.  Griffin,  60  Ga.  459; 
Morgan  v,  Scott,  26  Pa.  St.  51;  Collins 
V.  Vandever,  i  Iowa  573 ;  Hutcheson  r. 
McNutt,  I  Ohio  14;  Logan  v,  Mc- 
Chord,  2  A.  K.  Marsh.  (Ky.)  224;  Hull 
T'.  Sturdivant,  46  Me.  34;  Schroeppel  v. 
Hopper,  40  Barb.  (N.  Y.)  425. 

Where  one  of  the  parties  to  a  con- 
tract for  the  sale  of  land  notifies  the 
other  that  he  will  not  perform  it,  ac- 
•quiescence  in  this  by  the  other  party 
(not  being  in  possession)  by  a  compar- 
atively brief  delay  in  enforcing  his 
right  by  suit  will  bar  an  action  for  spe- 
cific performance.  McDermid  v,  Mc- 
Gregor, 21  Minn.  iii. 

In  a  suit  for  specific  performance,, 
where  the  evidence  shows  continued  ac- 
quiescence on  the  part  of  defendant  in 
the  conduct  of  the  plaintiff,  and  no 
serious  harm  is  done  by  the  delay  to 
«eek  relief,  the  defense  of  laches  is  of 
no  avail.  Welch  v,  Whelpley,  62 
Mich.  15. 

A  provision  in  a  contract  to  convey, 
making  time  of  the  essence  of  the  con- 
tract is  waived  by  the  vendor's  insist- 
ing on  payment  after  the  expiration  of 
the  time.  Thayer  v,  Wilmington  Star 
Min.  Co.,  105  111.  546. 

In  a  case  where  time  was  not  of  the 
-essence  of  the  contract,  where  the  ven- 
dee met  the  first  payments,  and  having 
become  insolvent  failed  to  make  the 
later  ones  as  agreed,  but  was  accom- 
modated by  the  vendor,  who  allowed 
him  to  remain  in  possession  for  Ihree 
or  four  years,  and  make  valuable  im- 
provements, and  afterwards  tendered  to 
him  a  deed  which  was  not  according  to 
the  agreement,  because  it  did  not  con- 
tain rail  covenants,  and  without  any 
offer  to  return  the  money  already  paid, 
with  the  consideration  notes — held,  that 
the  vendee  was  entitled  upon  payment 


of  the  balance  of  the  purchase  money 
to  specific  performance.  Murphy  v. 
Lockwood,  21  HI.  611. 

In  a  contract  for  the  conveyance  of 
land,  where  the  vendor  has  shown  great 
indulgence,  time  not  being  of  the  es- 
sence of  the  contract,  he  may  be  pre- 
vented from  suddenly  insisting  upon  a 
forfeiture.  Murphy  v.  Lrockwood,  21 
111.  611. 

Where  the  purchaser  of  land  took 
possession  and  made  payments,  and 
continued  to  pay  the  interest,  notwith- 
standing the  vendor  had  failed  to  de- 
liver certain  bonds  according  to  the 
agreement  at  the  time  of  the  sale — held, 
that  the  defendant  had  waived  the  de- 
livery of  the  bonds  at  the  day.  Ram- 
say V,  Brailsford,  2  Desaus'.  Eq.  (S. 
Car.)  582;  2  Am.  Dec.  698. 

If  one  party  sues  on  the  note  which, 
according  to  the  terms  of  the  contract, 
should  have  been,  but  was  not,  paid  at 
the  daj',  or  otherwise  treats  the  con- 
tract as  valid  and  subsisting,  he  will  be 
deemed  to  have  waived  the  failure  to 
perform  at  the  day.  Younger  r. 
Welch,  22  Tex.  417 ;  Minert  v.  Emer- 
ick,  6  Wis.  355. 

'  Where  the  contract  fixes  no  time  for 
the  payment  of  the  purchase  money, 
and  imposes  no  penalty  for  default  of 
payment,  and  the  purchaser  is  allowed 
to  enter  into  possession  and  improve 
the  property,  a  subsequent  acceptance 
of  the  purchase  money  by  the  grantor 
is  a  waiver  of  any  default  in  payment, 
and  the  purchaser  is  entitled  to  a  deed. 
Lal^e  V,  Lewis,  16  Nev.  94. 

A  vendor  who  contracts  for  the  sale 
of  a  parcel  of  land  for  the  sum  of 
$3i30o,  and  on  the  same  day  makes  out 
a  deed,  properly  describing  the  land, 
and  places  it  in  escrow,  and  afterwards, 
at  different  times,  accepts  from  the  pur- 
chaser the  sum  of  $3,159.50  on  the  pur- 
chase price,  one  payment  being  ac- 
cepted after  the  time  limited  in  the 
contract  had  expired,  cannot  avoid  spe- 
cific performance  of  such  contract  by 
mailing  to  the  purchaser  a  certificate  of 
deposit  of  a  local  bank  of  the  amount 
paid  by  such  purchaser.  Wilson  v. 
Emig,  44  Kan.  125. 

Acceptance  of  part  payment  is  a 
waiver  of  defaults  on  the  part  of  pur- 
chaser. Paulman  v.  Cheney,  18  Neb. 
392;  Brassell  %k  McLemore,  50  Ala. 
476 ;  House  v.  Beatty,  7  Ohio  84. 
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able  time  on  the  part  of  the  one  seeking  specific  performance  or 
the  delay  explained  consistently  with  good  faith.* 

Mere  dday  need  not  prejudice  the  interests  of  the  one  in 
default,  unless  the  delisiy  be  so  great  as  to  work  an  injury  to  the 
other,  or  unless  the  parties  have  made  time  of  the  essence  of  the 
contract ;  for,  ordinarily,  a  trifling  delay  may  be  compensated  in 
the  decree  by  awarding  damages  or  by  the  allowance  of  interest. 
Nor  will  lapse  of  time  constitute  a  defense  to  a  bill  brought  by 
one  upon  whom  the  contract  has  imposed  no  condition  prece- 
dent.*    Nor  will  one  who  has  been  diligent  outside  of  court  in 


1.  Taylor  V,  Merrill,  55  III.  52  ;  Fitch 
V,  Boyd,  55  111.  307;  Ditto  v.  Harding, 
73  III.  117;  Roby  V.  CosBitt,  78  111.  638; 
Johnson  v.  Johnson,  40  Md.  189 ;  Ben- 
son V,  Tilton,  24  How.  Pr.  (N.  Y.)  494; 
Wellesley  v,  Welleeley,  4  M.  &  C.  579. 

Whei^e  the  act  called  for  is  the  paj*- 
ment  of  purchase  money,  to  be  made  in 
a  reasonable  time,  payment  after  a 
lapse  of  two  and  a  half  years  will  not 
answer.  Fowler  v.  Sutherland,  68 
Cal.  414. 

Nine  months  later — held  reasonable. 
Renwick  t;.  Bancroft,  59  Iowa  116. 

Where  no  time  is  fixed  in  the  con- 
tract for  the  sale  of  land,  or  time  is  not 
essential,  it  will  not,  however,  be  per- 
mitted to  the  party  who  is  to  make  the 
conveyance  to  trifle  with  the  interests 
of  the' opposite  party  by  unnecessary 
delay.  It  is  in  the  power  of  the  party 
to  fix  some  reasonable  time,  not  capri- 
ciously or  with  intent  to  surprise,  but  a 
reasonable  time,  according  to  the  cir- 
cumstances of  the  case,  within  which  he 
will  expect  the  title  to  be  made  at  the 
peril  of  rescinding  the  agreement. 
Thompson  v.  Dulles,  5  Rich.  Eq.  (S. 
Car.)  370. 

2.  Compare,  supra^  this  title.  See 
Glover  i;.  Fisher,  11  111.  666;  Spalding  r. 
Alexander,  6  Bush  (Ky.)  160;  Smoot  v, 
Rea,  19  Md.  398;  Derrett  v.  Bowman, 
61  Md.  526;  Voltz  V.  Grummett,  49 
Mich.  453 ;  Peters  v.  Canfield,'74  Mich. 
498;  Bomier  v.  Caldwell,  8  Mich.  463; 
Hanna  v.  Ratekin,  43  III.  463;  Willis- 
ton  V.  Williston,  41  Barb.  (N.  Y.)  635; 
Osborne  v.  Bremar,  i  Desaus.  (S.  Car.) 
486;  Primm  v.  Barton,  18  Tex.  206; 
Ballard  v.  Ballard,  25  W.  Va.  470; 
Crittenden  v.  Drury,  4  Wis.  205;  Hall 
V,  Delaplaine,  5  Wis.  206;  68  Am.  Dec. 
57;  compare  Randall  v,  Latham,  36 
Conn.  48. 

In  Haffner  v.  Dickson,  2  Har.  &  J. 
(Md.)  46,  a  conveyance  of  land  was 
enforced  after  a  lapse  of  twenty-seven 
years. 


Ordinarily,  payment  of  the  price  at 
the  day  is  not  necessary  where  not  ex- 
pressly stipulated  for,  and  where  the 
purchaser  can  be  compelled  to  make 
ample  compensation  for  the  delay. 
Reed  v.  Jones,  8  Wis.  392.      v 

Where  an  action  for  specific  per- 
formance of  an  agreement  to  abandon  a 
suit  was  not  begun  until  about  ten 
years  after  the  execution  of  the  agree- 
ment, but  it  appeared  that  the  loss  of 
the  stipulation  had  not  been  discovered 
until  about  a  year  befor^  the  bringing 
of  the  action,  and  defendant  had  suffered 
no  harm  from  the  delay,  laches  was 
held  to  be  no  defense.  Deen  v.  Milne, 
113  N.  Y.  303. 

Specific  performance  of  an  intestate's 
contract  to  convey  was  granted  in 
Pritchard  v,  Todd,  38  Conn.  413,  not- 
withstanding the  purchaser  was  charge- 
able with  delay  in  paying  the  balance 
of  price. 

Time  is  not  of  the  essence  of  every 
contract,  and  therefore  every  failure  by 
the  petitioner  in  a  literal  performance 
does  not  of  necessity  furnish  a  sufficient 
defense  against  a  bill  for  a  specific  per- 
formance. The  provision  broken 
should  be  of  such  a  character  as  to 
constitute  a  condition  precedent  to  the 
petitioner's  right  to  enforce  the  con- 
tract, or  be  such  as  to  invalidate  the 
contract;  or  in  some  other  manner  to 
make  it  clearly  inequitable,  under  cir- 
cumstances indicating  fraud,  mistake, 
surprise,  unreasonable  delay,  gross  neg- 
lect, or  bad  faith,  that  the  petitioner 
should  have  a  decree.  Quinn  v»  Roath, 
37  Conn.  16. 

Where  time  is  not  of  the  essence  of 
the  contract,  the  delinquent  party  is 
entitled  to  relief  if  the  delay  is  excused, 
and  the  situation  of  the  parties  is  not 
so  altered  that  injury  will  result,  and 
the  parh^  has  shown  reasonable  vigi- 
lance. Hubbell  t;.  Von  Schoening,  40 
N.  Y.  326. 

Where  time  is  not  of  the  essence  of 
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asserting  his  rights  and  attempting  to  enforce  his  contract  be 
made  to  suffer  for  his  delay  in  commencing  suit,  even  though  it 
be  long  continued.*  But  whe^e  one  party  has  been  guilty  of 
negligence  and  the  other  has  done  everything  in  his  power  to 
rescind,  equity  will  give  no  aid  to  the  one  in  default  * 

It  has  been  said  that  in  equity  time  is  not  of  the  essence  of  the 
contract.     But  this  doctrine  is  to  be  accepted  with  caution  and 


the  contract,  the  vendor  will  be  allowed 
a  reasonable  time  to  obtain  a  perfect 
title.     Rader  v.  Neal,  13  W.  Va.  373. 

Where  in  a  contract  for  the  sale  of 
land  it  does  not  appear  that  time  is  of 
the  essence,  the  fact  that  the  vendor 
tenders  the  deed  about  a  month  later 
than  agreed  upon  does  not  prejudice 
his  right  to  a  speciiic  performance  of 
the  contract.  Butler  v.  Archer,  76. 
Iowa  55I' 

And  a  delay  of  four  months  in  bring- 
ing suit  upon 'such  a  contract,  was  held 
not  fatal  in  Litsev  v,  Whittemore,  11 1 
111.  267. 

In  Young  v,  Daniels,  2  Iowa  126; 
63  Am.  Dec.  477,  notes  had  been  given; 
three  months  after  the  last  one  was 
due  the  party  sought  to  pay  it;  the 
holder  of  the  notes  nevef  demanded 
payment,  nor  when  the  suit  was 
brought,  two  years  after  the  first  and 
one  year  after  the  second  note  was 
due,  did  he  offer  to  return  the  notes ; 
specific  performance  was  decreed,  it 
not  appearing  that  the  respondent  was 
injured  by  the  delay. 

A  delay  of  eighteen  years  to  enforce 
execution  of  a  contract  for  the  pur- 
chase ob  land  is  not  a  bar  to  a  suit  for 
the  land,  where  a  large  part  of  the 
price  has  been  paid,  and  a  judgment 
entered  for  the  residue,  the  interest  on 
which  was  more  than  paid  by  the 
rents  or  profits.  McLaughlin  v. 
Shields,  12  Pa.  St.  283. 

Certain  parties  who  had  conveyed 
land  to  a  county  had  never  obtained  a 
patent  therefor.  The  county  took 
possession,  and  agreed  with  a  claim- 
ant that  he  was  to  quitclaim  the  land, 
upon  a  reasonable  demand  when  he 
should  obtain  a  patent.  He  obtained 
the  patent  the  next  year.  Held^  that 
the  right  to  such  deed  was  not  lost  by 
lapse  of  time.  Skipwith  v.  Martin,  50 
Ark.  141. 

The  parties  contracted  in  June  for 
an  exchange  of  real  estate  in  Missouri 
and  Iowa,  respectively ;  executed  their 
deeds  and  deposited  them,  in  a  bank, 
together  with  $500  of  defendant's 
money  as   part    consideration,   to  be 


paid-  when  defendant  should  ascertain 
that  plaintiff  had  a  good  title,  the 
parties  agreeing  to  make  good  any  de- 
fect in  their  respective  titles.  Plain- 
tiff tendered  an  abstract  showing  a  good 
title,  and  his  own  deed  of  warranty  in 
September  of  the  same  year.  Held,^ 
that  having  complied  with  his  con- 
tract within  a  reasonable  time,  he  was 
entitled  to  a  specific  performance. 
King  V,  Gsantner,  23  Neb.  795. 

Under  an  agreement  between  A  and 
B  in  1837,  B  took  a  transfer  of  a  land 
certificate  to  hold  one-half  in  trust  for 
A;  the  patent  was  issued  in  1847,  and 
B  acknowledged  the  trust  in  184S;  the 
first  act  in  the  record  denoting  hostil- 
ity to  A's  claim  was  the  sale  of  the 
land  by  B*s  administrator  in  Septem- 
ber, 1852,  and  the  suit  to  enforce  the 
trust  was  brought  in  December,  be- 
fore the  payment  of  the  purchase- 
money.  Held,  that  the  claim  could 
not  be  regarded  as  stale.  Hodges  t*. 
Johnson,  15  Tex.  ^70;  Koen  v.  White, 
Meigs  (Tenn.)  358. 

1.  Coulson  V,  Walton,  9  Pet.  (U.  S.) 
62. 

2.  O'Donnell  v.  Jackson,  69  Cal.622; 
Remmington  t/.  Kelley,  7  Ohio  97; 
Higby  V,  Whittaker,  8  Ohio  198; 
Brewer  v.  Connecticut,  9  Ohio  189. 

S  entered  into  a  contract  to  purchase 
lands  and  paid  a  small  portion  of  the 
price  at  the  time  of  execution,  but  did 
not  pav  the  subsequent  installments. 
Several  years  afterward  the  vendor 
notified  him  that  the  contract  had  long 
been  forfeited,  and  that  he  was  only 
hesitating  what  to  do  on  his  part.  S 
took  no  steps  to  enforce  the  sale  until 
three  years  after  such  notice,  when  the 
land  had  become  valuable,  although,  in 
the  meantime,  the  vendor  had  paid 
taxes  on  the  land  and  sold  it  again. 
Held,  that  S  was  not  entitled  to  specific 
performance.  Smith  v.  Lawrence,  15 
Mich.  499;  99  Am.  Dec.  344. 

But  it  is  not  a  sufficient  defense  to  a 
suit  for  specific  performance  to  show 
that  when  the  defendant  had  the  option 
of  rescinding  he  wrote  to  plaintiff  that 
he  would  rescind,  without   proof  that 
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may  not  be  made  the  excuse  or  justification  of  one  who  has  been 
guilty  of  gross  neglect  or  unconscionable  laches.  If  the  parties 
have  made  the  time  of  performance  an  essential  element  in  the 
contract,  equity  will  so  regard  it.*     Time  may  be  made  essential 


the  letter  was  received.  Echols  t^.  But- 
ler, 28  Miss.  114. 

1.  Time  is  not  of  the  essence  of  the 
contract  unless  made  so  by  the  parties 
themselves.  Garnett  v,  Macon,  2 
Brock.  (U.  S.)  185;  Brashier  v.  'Gratz, 

6  Wheat.  (U.  S.)  528;  Hepburn  v. 
Auld,  5  C ranch  (U.  S.)  262;  Cheney  v. 
Libby,  134  U.  S.  68;  Potter  v,  Tuttle, 
22  Conn.  512;  Smith  v.  Brown,  10  111. 
309;  Steele  v.  Biggs,  22  111.  643;  Stow 
t;.  Russell,  36  111.  18;  Brumiield  v. 
Palmer,  7  Blackf.  (Ind.)  227;  Ewing  v. 
Grouse,  6  Ind.  312;   Keller  v.   Fisher, 

7  Ind.  7x8;  Mathews  v.  Gilliss,  i  Iowa 
242;  Garrettson  v.  Vanloon,  3  Greene 
(Iowa)  128;  54  Am.  Dec.  492;  Davis  v. 
Stevens,  3  Iowa  158  j  Magoffin  v.  Holt, 
1  Duv.  (Ky.)  95;  Kercheval  x\  Snope, 

6  T.  B.  Mon.  (Ky.)  362;  Montgomery 
^.  Phoenix  Mut.  L.  Ins.  Co.,  14  Bush 
(Ky.)  51;  Jones  r.  Robbins,  29  Me.  351; 
^o  Am.  Dec.  593;  Barnard  v,  Lee,  97 
Mass.  92;  Walton  v.  Wilson,  30  Miss. 
576;  Lake  v,  Lewis,  16  Nev.  94 ;  Pen- 
nock  ?'.  Ela,  41  N.  H.  189;  Baldwin  v. 
Van  Vorst,  10  N.  J.  Eq.  577;  Huifman 
V,  Hummer,  17  N.  J.  Eq.'263;  Benedict 
Tj.  Lynch,  i  Johns.  Ch.  (N.  Y.)  370;  7 
Am.  Dec.  484;  Wells  v.  Smith,  7  Paige 
<N.  Y.)  22;  31  Am.  Dec.  274;  Falls  v. 
Carpenter,  i  Dev.  &  B.  Eq.  (N.  Car.) 
237;  28  Am.  Dec.  613;  Scott  v.  Fields, 

7  Ohio  90;  Knott  v.  Stephens,  5  Oregon 
235;  Younger  v.  Welch,  22  Tex.  417; 
F*arris  v.  Bennett,  26  Tex.  568^  Hip- 
well  V.  Knight,  X  Y.  &  C.  401. 

Where,  by  the  terms  of  the  contract, 
time  is  not  made  material,  either  party 
may  enforce  performance  by  executing, 
or  tendering  the  execution  of  the  con- 
tract on  his  part,  and  demanding  the 
same  of  the  opposite  party.  Knott  v. 
Stephens,  5  Oregon  235. 

In  Barnard  v,  Lee,  97  Mass.  92,  the 
court  by  Gray,  J.,  said  :  **  This  equi- 
table doctrine"  (that  Jime  will  not 
be  considered  to  be  of  the  essence)  "was 
formerly  carried  to  an  unreasonable  ex- 
tent, and  the  specific  performance  of 
contracts  enforced  after  such  a  lapse  of 
time  and  change  of  circumstances  as 
to  produce  as  much  injustice  as  it 
avoided.  In  modern  times  the  doctrine 
has  been  more  guardedly  applied,  and 
it  is  now  held  that  time,  although  not 
ordinarily  of  the  essence  of  a  contract 


in  equity,  yet  may  be  made  so  by  clear 
manifestation  of  the  intent  of  the 
parties  in  the  contract  itself,  by  subser 
quent  notice  from  one  party  to  the 
other,  by  laches  in  the  party  seeking 
to  enforce  it,  or  by  change  in  the 
value  of  the  land  or  other  circum- 
stances which  would  make  a  decree  for 
specific  performance  inequitable." 

In  Secombe  v,  Steele,  20  How.  (U. 
S.)  94,  the  court  by  Campbell,  J.,  said : 
"  But  it  must  affirmatively  appear  that 
the  parties  regarded  time  as  an  essen- 
tial element  in  their  agreement,  or  a 
court  of  equity  will  not  so  regard  it." 
And  see  Brown  v.  Guarantee  Trust, 
etc.,  Co.,  128  U.  S.  403. 

For  instances  where  time  has  been 
held  not  essential,  see  Skipwith  v. 
Martin,  50  Ark.  141 ;  Langan  u.  Thum- 
mel,  24  Neb.  265 ;  Willard  v.  Foster, 
24  Neb.  205;  Moote  v,  Scriveh,  33 
Mich.  500;  De  Camp  xk  Crane,  19  N.  J. 
Eq.  x66;  Miller  v.  Miller,  25  N.  J.  Eq. 
354;  Day  V,  Hunt,  112  N.  Y.  191; 
Sylvester  v.  Born,  132  Pa.  St.  467. 

The  earlier  rule  in  Indiana  and  else- 
where was  that  courts  of  equity  would 
not  count  time  as  essential  unless  from 
the  terms  of  the  contract  and  the  con- 
duct of  the  parties  it  was  evident  that 
it  was  the  intention  of  the  parties  to 
make  it  so.  Brumfield  v.  Palmer,  7 
Blackf.  (Ind.)  227;  Keller  v.  Fisher,  7 
Ind.  7x8;  Day  i;.  Patterson,  x8  Ind.  114. 

But  this  has  been  denied  in  the  later 
decisions.  Says  the  court  by  Elliott, 
C.  J.,  in  Cartmel  v.  Newton,  79  Ind.  \ : 
**  It  is  the  general  rule  in  equity  that 
*time  is  not,  in  general,  of  the  essence 
of  the  contract,  and  may,  in  a  court  of 
equity,  under  certain  '  circumstances 
be  disregarded.*  The  rule  is  some- 
what differently  stated  by  Judge 
Story,  who  says:  *  Time  is  not  gen- 
erally deemed  in  equity  to  be  of  the 
essence  of  the  contract,  unless  the 
parties  have  expressly  so  treated  it,  or 
it  necessarily  follows  from  the  nature 
and  circumstances  of  the  contract.*  i 
Story  Eq.  Tur.,  §  776.  This  doctrine  has 
received  the  approval  of  this  court. 
Brumfield  v.  Palmer,  7  Blackf.  (Ind.) 
227 ;  Ewing  v,  Crouse,  6  Ind.  312 ;  Day 
V.  Patterson,  x8  Ind.  114.  The  general 
rule  is,  it  will  be  observed,  stated  in 
guarded  terms.    The  soundness  of  the 
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rule  itself  has  been  doubted  by  able 
lawyers.  It  is,  at  all  events,  a  rule  to 
be  stated  with  care  and  applied  with 
caution.  If  not,  there  is  danger  of 
courts  making  rather  than  enforcing 
contracts.  The  reason  for  the  rule 
shows  the  necessity  of  applying  it 
with  scrupulous  care." 

InstanooB  Where  Time  Has  Been 
Deemed  BssenUal. — A  court  of  equity 
will  not  enforce  the  specific  perforni- 
ance  of  an  agreement,  by  which  the 
defendant  was  to  convey  to  the  plain- 
tiff on  a  day  certain,  a  farm  with  grow- 
ing crops,  in  the  midst  of  the  growing 
season,  and  also  transfer  horses  and 
cattle,  and  was  to  vacate  his  place  of 
residence,  remove  his  family  therefrom, 
and  seek  another  home,  where  the 
defendant  offered  to  fulfill  his  part  of 
the  agreement  on  such  a  day,  but 
the  plaintiff  declined  at  that  time  to 
carry  out  the  contract.  Gale  v.  Archer, 
42  Barb.  (N.  Y.)  320. 

Where  a  bond  is  given  for  title  to 
land,  if  the  price  is  paid  by  a  day  cer- 
tain, ^time  is  of  the  essence  of  the  con- 
tract, and  unless  the  money  is  paid  at 
that  day,  the  vendee  cannot  enforce  a 
specific  performance,  there  being  no 
obligation  to  pay  the  purchase-money. 
Shuf!leton  v.  Jenkins,  i  Morr.  (I6wa) 
427. 

Where  the  payment  of  the  price  on 
a  particular  day  was  a  condition  pre- 
cedent to  the  conveyance  and  surrender 
of  the  possession  of  the  land  sold,  time 
was  held  to  be  of  the  essence  of  the 
contract;  arid  the  personal  representa- 
tives of  the  purchaser,  he  having  died 
just  before  the  day  to  pay  arrived,  were 
not  allowed  to  have  specific  perform- 
ance, payment  not  having  been  ten- 
dered on  that  day.  Jones  v.  Noble,  3 
Bush  (Ky.)  694. 

Where  A  agreed  with  B  to  rent  him 
a  store  on  his  procuring  C  as  surety 
for  the  rent  before  a  day  certain,  and 
B  failed  to  procure  C  as  surety  before 
the  time  fixed — ^held,  that  as  time  was 
of  the  essence  of  the  contract,  B  was 
not  entitled  to  a  performance  of  A*s 
contract,  nor  to  the  aid  of  a  court  of 
equity  by  injunction,  Mitchell  v.  Wil- 
son, 4  Edw.  (N.  Y.)  697. 

By  the  provision  of  a  contract  for  the 
purchase  of  land,  if  the  vendor  failed  to 
perfect  the  title  within  nine  months, 
the  purchaser  might  either  perfect  it  at 
the  vcndor*s  expense,  or  at  his  election, 
reconvey  and  receive  back  the  consid- 
eration.' Time  was  held  to  be  of  the 
essence  of  this  part  of  the  contract,  and 
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specific  performance  against  the  pur- 
chaser refused  when  the  vendor  had 
not  perfected  his  title  within  the  time 
named,  although  he  did  so  afterwards. 
Lowery  x\  Nlccolls,  11  111.  App.  45a 

The  manager  had  the  right  to  pur- 
chase his  principal's  business  of  manu- 
facturing and  trading  cloaks,  on  giving 
sixty  days'  notice.  Time  being  of  the 
essence  of  this  contract,  the  court 
held  that  a  notice  given  when  the  man- 
ager was  not  able  to  pay  the  price  and 
unaccompanied  by  a  tender,  and  not  fol- 
lowed up  promptly  could  not  be  made 
the  foundation  of  a  suit  for  specific  per- 
formance. Carter  v.  Phillips,  114 
Mass.  100. 

A  wife  executed  an  agreement  that 
if  her  husband  would  pay  a  certain 
sum  on  a  mortgage  debt  on  the  day  it 
became  due,  she  would  deed  a  part 
of  the  land  mortgaged.  Held,  that 
time  was  essential,  and  the  husband  by 
failing  to  pay  the  money  on  the  day 
specified  lost  the  right  to  enforce  it. 
Stembridge  v.  Stembridge,  87  Ky.  91. 

Time  is  essential,  in  a  parol  contract 
for  the  sale  of  land,  in  respect  to  the 
specific  performance  of  it  by  a  court  of 
equity'.  Goodwin  v,  Lyon,  4  Port 
(Ala.)  297. 

A  title  bond  stipulating  that  the  erec- 
tion of  certain  improvements  within 
six  months  is  the  principal  considera- 
tion of  sale,  and  that  a  failure  so  to  do 
will  work  a  forfeiture,  must  be  strictly 
construed,  and  neglect  to  make  the 
required  improvements  for  two  years 
without  sufficient  excuse  is  a  good  de- 
fense to  a  bill  by  the  heirs  of  the  pur- 
chaser for  specific  performance.  Hag- 
gerty  v.  Elyton  Land  Co.,  89  Ala.  42S. 

Where  the  plaintiffs  gave  their  note 
to  the  defendants,  payable  in  one  year, 
and  bearing  interest  at  the  rate  of  ten 
per  cent,  per  annum,  at  a  time  when 
the  current  rate  of  interest  was  ten 
per  cent,  per  month,  in  consideration 
of  which  he  received  a  covenant  from 
the  payees  to  convey  them  certain  land 
on  the  payment  of  the  note  at  maturity — 
held,  that  the  low  rate  of  interest  raised 
the  presumption  that  the  parties  in- 
tended that  the  note  shQuld  be  paid  at 
maturity.  Brown  v.  Covillaud,  6  Cal. 
566. 

A  contract  for  the  sale  of  lands  pro- 
vided that  unless  two  notes  were  paid 
at  maturity',  the  time  of  their  payment 
to  be  regarded  as  of  the  essence  of  the 
contract,  the  agreement  should  be  void. 
The  vendee  paid  one  note  at  maturity, 
and  tendered  payment  of  the  other  six 
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days  after  it  fell  due.  Held,  that  he 
was  not  entitled  to  a  decree  of  specific 
performance.  Heckard  v.  Sayre,  34 
111.  142. 

Plaintiff  and  defendant  together 
bought  a  lot  and  erected  a  dwelling- 
house  on  it,  and  took  stock  in  a  build- 
ing and  loan  association,  and  on  the 
loan  obtained  were  required  to  make 
monthly  payments.  Thev  agreed  that 
if  at  any  time  either  should  fail  to  pay 
his  share  of  the  dues  for  two  months, 
he  should  surrender  to  the  other  his 
right  to  the  stock,  and  convey  to  him 
his  interest  in  the  premises.  Time  was 
held  to  be  of  the  essence  of  the  con- 
tract, and  defendant,  who  had  defaulted 
for  two  months  ^nd  a  half  in  the  pay- 
ment of  the  dues,  was  decreed  to  con- 
vey his  interest.  Nageli  v.  Lenimer 
(N.  T.  1888),  16  Atl.  Rep.  205. 

W  here  in  a  contract  of  purchase  time 
was  made  essential,  and  the  agreeknent 
provided  for  a  fiorfeiture  of  the  purchase 
if  payments  were  not  punctually  made, 
and  of  all  rights  acquired  under  it, 
without  any  right  in  the  vendee  of  rec- 
lamation or  compensation  for  money 
paid,  etc.,  and  the  vendor  declared  a 
forfeiture  for  default  in  payment  of  the 
purchase-money  notes,  when  due,  but 
did  not  surrender  the  notes  to  the  pur- 
chaser— held  that  the  purchaser  was  not 
entitled  to  a  specific  performance,  and 
that  an  offer  to  return  the  notes  was 
not  necessary  before  declaring  the  for- 
feiture; and  that  the  fact  that  the 
vendor  had  befoi^  indulged  the  pur- 
chaser by  accepting  payments  after 
they  were  due,  furnished  no  excuse  for 
his  not  meeting  the  other  payments 
promptly,  and  did  not  operate  to  pre- 
vent the  vendor  from  declaring  the  for- 
feiture. Phelps  V.  Illinois  Cent.  R. 
Co.,  63  111.  468. 

Specific  performance  of  a  contract  for 
the  sale  of  land  will  be  refused  where 
the  contract  is  wholly  executory  and 
the  time  when  the  purchase  money  is 
to  be  paid  is  particularly  set  with  an 
express  condition  of  forfeiture  if  not 
paid  at  the  time,  and  where  the  pur- 
chaser has  never  taken  possession  or 
expended  anything  on  the  premises,  but 
has  waited  for  several  years  after  the 
payments  were  due,  and  until  there  has 
been  a  rise  in  value.  O'Fallon  v,  Ken- 
nerly,  45  Mo.  124. 

In  Reed  v.  Breeden,  61  Pa.  St.  460, 
time  was  held  to  be  of  the  essence  of 
the  contract  in  suit,  it  being  an  agree- 
ment for  the  sale  of  land,  by  which  a 
portion  of  the  purchase -money  was  to 


be  paid  on  delivery  of  the  deed.  The 
deed  was  executed,  but  the  purchaser 
paid  only  a  portion  of  the  amount 
agreed  to  be  then  paid ;  and  the  attor- 
ney was  instructed  that  if  the  remain- 
der of  the  amount  agreed  to  be  paid 
•down  was  not  paid  at  an  appointed  time, 
all  negotiations  should  cease,  and  he 
should  destroy  the  deed. 

A  contract  for  the  purchase  of  real 
estate  provided  that  if  the  vendee 
should  fail  to  pay  any  installment  of  the 
purchase  price  at  the  time  specified,  or 
should  fail  to  perform  any  of  the  cove- 
nants to  be  performed  by  him,  all 
moneys  already  paid  should  be  forfeited^ 
and  the  vendor  should  be  forever  dis- 
charged from  any  liability  under  the 
contract,  which  should  become  void. 
The  court  held  that  this  provision  was 
intended  for  the  benefit  of  the  vendor, 
who  might  waive  it,  .  and  that  the 
vendee  was  not  entitled  to  avoid  the 
contract  for  his  own  default.  Dana  v. 
St.  Paul  Investment  Co.,  42  Minn.  194. 

After  a  lapse  of  seven  years,  the 
court  will  not  decree  a  specific  pei^form- 
ance  of  a  contract  in  which  time  is 
essential,  and  where  the  parties  cannot 
be  placed  in  the  same  situation  as 
though  exact  punctuality  had  been  ob- 
served, and  where  real  fault  is  imputa- 
ble to  the  plaintiff,  notwithstanding 
that  in  the  part  execution  of  t^e  con- 
tract large  sums  of  money  have  been 
expended  by  the  plaintiff,  and  the  first 
default  was  on  the  part  of  the  defend- 
ant, which  laches  of  the  defendant 
caused  the  fault  imputable  to  the  plain- 
tiff.    Pratt   V,  Carroll,  8  Cranch   (U. 

S.)  471. 

.  At  a  sale  on  execution,  the  plaintiffs 
attorney  bought  the  land  sold,  and  af- 
terwards sold  the  same  to  A,  who  gave 
his  bond  to  the  defendant,  to  convey  to 
him  in  consideration  of  sums  paid  and 
to  be  paid,  the  bond  to  be  void  on  fail- 
ure to  pay  at  a  day  certain.  The  de- 
fendant failed  to*  obtain  the  money^ 
when  B  advanced  it  for  him,  took' a 
conveyance  to  himself,  and  gave  a  sim- 
ilar bond  to  the  defendant,  who  failed 
to  raise  the  money,  and  procured  B  to- 
conve\'  to  C,  who  gave  the  defendant  a 
written  promise  to  convey  to  him,  on 
payment  of  a  specified  sum,  on  a  day- 
fixed.  Held^  that,  after  the  lapse  of  the 
time  specified,  neither  the  defendant 
nor  his  creditors  had  any  claim  in  equity 
for  specific  performance  of  the  contract; 
that,  as  there  was  no  evidence  of  fraud 
on  the  part  of  the  attorney  at  the  sale,, 
he  could   not  be  deemed  a  trustee  for 
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conduct  of  the  parties  in  relation  thereto.* 


the  benefit  of  the  defendant's  creditors, 
and  that  the  purchaser  from  him  took 
a  valid  title.  Russell  v,  Geyer,  4  Mo. 
384. 

The  rule  that  in  the  case  of  a  con- 
tract for  the  sale  of  land  where  time  is 
expressly  made  of  the  essence  of  the 
contract  notwithstanding  hardship  of 
forfeiture,  equity  will  enforce  it  and 
will  not  relieve  from  a  forfeiture  ap- 
plied where  a  railroad  company  sold 
to  B,  "  for  improvement  and  cultiva- 
tion," eighty  acres  of  /land  in  Kansas 
for  $120,  whereon  was  a  three-f^et  vein 
of  coal,  which  fact  B  knew,  but  the 
company  did  not,  and  B  was  prevented 
from  seasonably  making  a  payment,  by 
reason  of  having  sprained  his  foot 
while  on  a  visit  to  Indiana,  B  never 
having  entered  into  possession  or  made 
any  improvements,  and  the  company 
tendering  back  the  money  it  had  re- 
ceived*. Missouri  River,  etc.,  R.  Co. 
V,  Brickley,  21  Kan.  275. 

July  31,  1886,  G  purchased  from  T  a 
city  lot,  paying  fifty  dollars  upon  the 
price  which  was  $1,800  and  took  a  re- 
ceipt therefor,  the  terms  being  that 
$1,000  in  cash  should  be  paid  on  de- 
livery of  a  deed,  G  to  assume  a  mort- 
gage of  $750.  The  receipt  stipulated 
that  *'  if  final  payment  is  not  made 
within  twenty  days  all  rights  are  to  be 
forfeited."  Possession  was  not  taken  by 
G.  At  the  end  of  the  20  days,  T  ten- 
dered G  a  deed,  and  demanded  pay- 
ment, which  was  refused,  the  reason 
assigned  being  that  one  C  had  begun 
suit  against  T  to  enforce  a  contract  of 
sale  made  Aug^ust  9,  following  the 
date  of  G's  contract,  but  which  sale 
was  shown  to  have  been  made  by  an 
agent,  without  authority,  as  G  knew. 
June  23,  1887,  G  filed  his  answer  and 
cross-bill  in  the  suit  of  C  against  T, 
by  which  he  sought  specific  perform- 
ance and  conveyance.  Meantime  the 
property  had  greatly  increased  in  value. 
Held^  that  time  was  of.  the  essence  of 
the  contract,  and  that  G  could  not  en- 
force it.    Canfield  v.  Tillotson,  25  Neb. 

857. 

In  Kelsey  v,  Crowther  (Utah  1891), 
27  Pac.  Rep.  695,  the  vendor  contracted 
to  sell  land  and  to  furnish  an  abstract 
of  title,  the  vendee  to  have  thirty  days 
to  examine  the  title  and  pay  the  bal- 
ance of  the  price.  Held^  that  a  tender 
of  the  purchase  money  by  the  vendee 
on    the   31st  day   was   too    late    even 


though  the  vendor  did  not  furnish  the 
abstract  within  the  thirty  days. 

A  contract  to  convey  land  which 
provides  that  the  purchase  price  be  paid 
within  sixty  days  from  its  date,  **  oUier- 
wise  this  agreement  to  be  null  and 
void,"  clearly  shows  the  intention  of 
the  parties  to  make  time  the  essence  of 
the  contract;  and  the  failure  of  the 
vendees  or  their  assignee  to  make  or 
tender  payment  within  the  specified 
time  precludes  them  from  maintaining 
an  action  for  the  specific  performance 
of  the  contract.  Martin  v,  Morgan, 
87  Cal.  203. 

The  contract  sued  upon  in  Bennett 
V.  Hyde  (Cal.  1891),  28  Pac.  Rep.  104 
prchrided  that  if  plaintiff  should  **  fail  to 
comply  with  any  one  of  the  agreements 
herein  specified,  then  this  contract  shall 
immediately  become  votd,"  and  defend- 
ant in  a  letter  extending  the  time  for 
the  last  payment  wrote  that  *'  time 
must  be  the  special  and  essential  in- 
gre'dient  in  the  extension,  as  it  was  in- 
tended to  be  in  the  original  contract.'* 
It  was  held  that  the  evidence  proved 
conclusively  that  time  was  of  the 
essence  of  the  contract.  See,  also, 
Tiernan  v.  Roland,  15  Pa-  St.  429. 

Elements  In  Determining  Wlietlier 
Time  Is  Essential — Time  may  be  of  the 
essence  of  a  contract  for  the  sale  of 
land,  not  only  by  the  express  agree- 
ment of  the  parties,  but  where  the  cir- 
cumstances of  the  case  show  such  must 
have  been  their  intention.  The  fact 
that  land  is  the  subject  of  a  contract 
for  sale  is  not,  of  itself,  sufficient  to 
make  time  of  the  essence  of  such  con- 
tract; but  the  fact  that  land  is  con- 
stantly rising  in  this  State,  in  value,  is 
a  circumstance  in  favor  of  the  presump- 
tion that  time  is  to  be,  and  was  re- 
garded by  the  parties  as,  material. 
Where  default  is  made,  the  payment  of 
interest  on  the  purchase  money  would 
be  comparatively  but  a  slight  compen- 
sation to  the  vendor  for  the  loss  in  the 
increased  value  of  the  land,  and  of  the 
use  pi  the  money  in  the  purchase  of 
other  land  or  property  which  is  aug- 
menting in  value  or  price.  Edwards 
V.  Atkinson,  14  Tex.  373. 

1.  Jackson  v.  Ligon,  3  Leigh  (Va.) 
161 ;  Sharp  v.  Trimmer,  24  N.  J.  Eg. 
422;  Cordes  r.  Kenney  (Supreme  Ct.), 
7  N.  Y.  Supp.  849;  Izard  i'.  Kimmel, 
26  Neb.  51  V  Kansas  Lumber  Co.  t?. 
Horrigan,  36  Kan.  377. 
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The  rule  that  time  is  not  of  the  essence  of  the  contract  gov- 
'Crns  where  the  agreement  is  for  the  conveyance  of  real  estate 
and  the  parties  have  acted  upon  the  faith  of  it  so  far  as  to  suffer 
a   change   of    possession   and    the   making  of   improvements.* 


Time  NotEBsential — ^Waiver  of  Prompt- 
nesB. — The  fact  that  neither  party  per- 
formed or  offered  to  perform  on  the 
day  fixed  by  the  contract,  and  that  the 
purchaser  continued  in  possession 
some  days  after,  shows  that  time  was 
not  regarded  by  them  as  of  the  essence 
of  the  contract ;  and  continued  posses- 
sion by  a  party  precludes  him  from  re- 
scinding the  contract  on  the  ground 
that  the  other  did  not  perform  on  the 
precise  day.  If  no  other  time  is  fixed, 
by  notice,  or  otherwise,  in  such  a  case, 
a  reasonable  time  is  to  be  allowed  for 
doing  so.     Benson  v.  Tilton,  24   How. 

Pr.(N.  Y.)494. 

Neither  party  to  a  contract  can  be 
in  default  thereunder  until  the  other 
party  has  oflPered  to  perform  his  part 
of  the  agreement  in  full.  And  where 
both  parties  fail  to  perform  their  mu- 
tual covenants  on  th^  day  named,  they 
«  mmII  be  held  to  have  waived  its  strict 
performance  as  to  time,  though  it  will 
be  unimpaired  in  its  effect.  Van 
Campen  v.  Knight,  63  Barb.  (N.  Y.) 
205. 

Although  a  contract  to  convey  ex- 
pressly declares  prompt  payments  to 
be  of  the  essence,  yet  if  the  vendor,  by 
his  failure  to  send  the  notes  to  the 
place  of  payment,^  and  his  conduct  in 
other  ways^,  has  induced  the  purchaser 
to  believe  the  requirement  of  prompt- 
ness to  be  waived,  the  purchaser  may 
enforce  specific  performance,  Ballard 
V.  Cheney,  19  Feb.  58. 

Where  a  contract  to  convey  real 
estate,  upon  the  payment  of  the  pur- 
chase money  in  installments,  express- 
ly declares  time  to  be  of  its  essence  and 
the  vendor  retains  the  right  to  rescind 
the  contract  and  to  declare  payments 
already  made  forfeited  in  case  of  any 
payment  not  being  promptly  made,  the 
right  to  rescind  and  declare  a  forfeit- 
ure may  nevertheless  be  waived,  and 
if  the  facts  show  a  waiver,  the  vendee 
is  entitled  to  specific  performance  of 
the  contract  to  convey,  notwithstand- 
ing he  has  neglected  to  make  a  certain 
payment  promptly.  Coles  v.  Shepard, 
30  Minn.  446. 

See  also  Brink  v,  Morton,  2  Iowa 
411;  Armstrongs.  Pierson,  5  Iowa 
317;  Kansas  Lumber  Co.  v,  Horrigan, 
36  Kan.  387;  Henry  v.  Graddy,  5   B. 


Mon.  (Ky.)  450;  Bellamys.  Ragsdale, 
14  B.  Mon.  (Ky.)  293;  Snowman  v, 
Harford,  55  Me.  197 ;  Barnard  v.  Lee, 
97  Mass.  92;  Wallis  v.  Pidge,  4  Mich. 
570;  Keyport  Brick,  etc.,  Co.  v.  Loril- 
lard  (N.  J.  1890).  19  Atl.  Rep.  381; 
Remington  v,  Irwin,  14  Pa.  St.  143; 
Chadwell  v,  Winston,  3  Tenn.  Ch. 
no. 

1.  Oliver  v,  Piatt,  3  How.  (U.  S.) 
333;  Mason  v.  Wallace,  4  McLean 
(U.  S.)  77;  Taylor  v.  Longworth,  14 
Pet.  (U.  S.)  172 ;  Somerville  v.  True- 
man,  4  Har.  &  M.  (Md.)  43;  i  Am. 
Dec.  387;  Bragg  v.  Olson,  128  111.  540; 
Armstrong  v,  Pierson,  5  Iowa  317; 
Brink  v.  Morton,  2  Iowa  411;  Williams 
V,  Lewis,  5  Leigh  (Va.)  686;  Metcalf 
V,  Hart  (Wyoming,  1891),  27Pac.  Rep. 
900;  Cordes  v.  Kenney  (Supreme  Ct.), 
7  N.  Y.  Supp.  849;  Decouche  v,  Save- 
tier,  3  Johns.  Ch.  (N,  Y.)  190;  8  Am. 
Dec.  478;  Louisville,  etc.,  R.  Co.  vT'. 
Philyaw  (Ala.  1891),  10  So.  Rep.  83; 
Skipwith  v.  Martin,  50  Ark.  141; 
Russell  V.  Napier,  80  Ga.  77;  Cutsinger 
V.  Ballard,  115  Ind.  93;  Chadwell  v. 
Winston,  3  Tenn.  Ch.  no;  Janson  v, 
Peterson  (Wash.  1891),  27  Fac.  Rep. 
273.  Compare  Russell  v,  Baughman, 
94  Pa.  St.  400. 

Where  the  vendee  of  land  is  let  into 
possession,  it  is  taken  for  granted  that 
each  party  is  satisfied,  until  one  or  the 
other  moves  towards  the  execution  of 
the  contract  by  demanding  a  specific 
performance,  and  neither  party,  under 
such  circumstances,  has  a  right  to  insist 
on  lapse  of  time  as  a  bar  to  specific 
performance.  Scarlett  v.  Hunter,  3 
Jones  Eq.  (N.  Car.)  84;  Miller  v.  Bear, 
3  Paige  (N.  Y.)  466. 

Where  an  exchange  of  lands  is  made, 
and  no  money  is  to  be  paid,  and  posses- 
sion of  the  several  tracts  is  taken  pur- 
suant to  the  contract,  a  delay  of  ten 
years  to  proceed  to  compel  execution  of 
deeds  is  not  a  bar  to  an  action  for  spe- 
cific performance.  Stretch  v.  Schenck, 
23  Ind,  77. 

A  plaintiff  who,  under  a  parol  agree- 
ment to  exchange  lands,  conveys  his 
share  as  agreed,  and  enters  upon  and 
improves  the  land  to  be  conveyed  to 
him  under  a  promise  of  a  deed,  is  not 
guilty  of  laches  when  he  sues  for  spe- 
cific performance  some  ten  years  after. 
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Hunkins  v.  Hunkins  (N.  H.  1889),  18 
Atl.  Rep.  655.     V 

A  agreed  to  sell  land  to  B  for  $300, 
one-third  thereof  to  be  paid  down,  and 
the  residue  in  two  equal  annual  payments 
with  interest,  B  to  have  possession  im- 
mediately. The  agreement  contained  a 
provision  that,  in  default  of  either  of 
the  payments,  A  should  be  discharged 
from  his  contract,  and  B  forfeit  the 
payments  already  made  by  him,  and 
deliver  up  the  possession  of  the  prem- 
ises to  A.  B  made  valuable  improve- 
ments on  the  land,  paid  the  first  two 
installments  of  the  purchase-money  at 
the  time  specified  in  the  contract,  and 
assigned  his  contract  to  C,  who 
took  possession,  but  did  not  make 
payment  of  the  last  installment  on 
the  day  it  fell  due,  nor  was  he  called 
on  for  it,  nor  a  deed  offered  to  him 
of  the  land.  A  few  days  afterwards 
he  tendered  the  money  and  de- 
manded a  deed,  which  A  refused,  and 
insisted  upon  a  forfeiture.  On  a  bill 
filed  by  C  against  A,  held,  that  time 
was  not  of  the  essence  of  the  contract, 
and  that  C  was  entitled  to  a  specific 
performance  of  the  contract.  Edgerton 
V,  Peckham,  11  Paige  (N.  Y.)  352. 

By  a  contract  for  the  sale  of  land,  the 
vendor  was  to  convey  at  a  time  specified, 
and  the  vendee  was  **at  the  same  time/* 
to  secure  the  purchase  money.  The 
vendee  took  possession  under  the  con- 
tract; but  no  conveyance  was  executed, 
and  the  purchase  money  was  not  paid 
for  fifteen  years.  Held^  that  the  lapse 
of  time  was  no  objection  to  a  decree 
for  specific  performance,  at  the  suit  of 
the  vendee.  Waters  v.  Travis,  9 
Johns.  (N.  Y.)  450. 

Mere  lapse  of  time  does  not  consti- 
tute a  bar  to  specific  performance  of  a 
contract,  but  it  may  be  explained. 
And  where  a  turnpike  company  con- 
tracted for  the  purchase  of  land,  and 
took  possession  and  occupied  the  land, 
for  the  purposes  of  the  company, 
twenty-three  years,  the  contract  was 
specifically  enforced  at  the  instance  of 
the  company.  New  Barbadoes  Toll 
Bridge  v.  Vreeling,  4  N.J.  Eq.  157. 

A  purchaser  who  has  gone  into  pos- 
session and  cut  the  timber  from  the 
lands,  will  not  be  allowed  to  resist  a 
bill  for  specific  performance  on  the 
ground  of  mere  delay  in  making  a  con- 
veyance; for  the  vendor  cannot  be  put 
in  statu  quo.  Burton  v.  Adkins,  2  Del. 
Ch.  125. 

Where  the  owner  of  land  permitted 
a  person  to  occupy  and   improve   the 


same  for  a  number  of  years,  under  2 
verbal  contract  of  purchase,  and  under 
the  impression  that  he  might  pay  for  it 
when  demanded,  and  the  purchaser 
offered  to  pay  when  notified  to  do  so — 
held,  that  there  was  no  such  laches 
imputable  to  the  purchaser  as  should 
debar  him  from  the  specific  perform- 
ance of  the  contract.  IngersoU  v. 
Horton,  7  Mich.  405. 

A  notice  served  by  the  owner  in 
such  a  case,  requiring  the  purchaser  to 
pay  for  the  land  in  a  specified  time, 
and  take  a  deed  therefor,  estops  him 
from  taking  advantage  of  laches  of  the 
purchaser  prior  to  such  notice.  Inger- 
soU V.  Horton,  7  Mich.  405. 

Where  a  vendee  is  in  possession  of 
land  under  a  contract  of  sale,  and  the 
vendor  afterwards  convej-s  the  miner- 
als in  the  land  to  third'  persons,  and 
then  dies  without  having  conveyed  the 
land  to  the  vendee,  the  third  person* 
hold  the  legal  title  in  trust  for  the  ven- 
dee, and  the  vendee  maj'  maintain  a 
bill  in  equity  against  them  for  convey- 
ance thereof,  and  laches  will  not  be  im- 
puted to  the  vendee  for  delay  in  bring- 
ing such  bill,  as  his  possession  is  notice* 
of  his  rights.  White  v.  Patterson,  139 
Pa.  St.  429. 

A  contract  for  the  sale  of  land  in 
California,  where  the  vendor  H\-ed. 
was,  thirteen  days  after  its  execution  by 
the  vendor,  mailed  by  an  agent  of  both 
parties  to  the  purchasers,  who  lived  in 
Missouri,  but  who,  as  was  known  by 
all  parties,  would  not  be  at  home  for 
four  days.  Seventeen  days  after  writ- 
ing the  agent  received  from  the  pur- 
chasers an  acceptance  of  the  offer,  with 
money,  notes,  and' mortgage,  in  accord- 
ance with  the  contract.  Six  days  after- 
wards, it  being  discovered  that  the 
mortgage  was  not  properlv  acknowl- 
edged, at  the  instance  of  tKe  vendor's 
wife,  it  was  returned  to  Missouri  for 
correction,  and  twenty -one  days  there- 
after was,  with  notes  and  money,  ten- 
dered to  vendor  and  his  wife,  and' a  deed 
demanded ;  the  purchasers  having  been 
given  possession  of  the  premises  in  the 
meantime  by  the  wife.  Held,  in  a  suit 
for  specific  performance  by  the  pur- 
chasers, that  their  compliance  with  the 
contract  was  within  a  reasonable  time. 
Phillips  V.  Deck,  76  Cal.  384. 

In  1848  a  vendor,  by  his  attorney  in 
fact,  executed  his  title  bond  for  the  con- 
veyance of  150  acres  of  land  at  ft  per 
acre.  The  attorney  marked  off  the 
boundaries,  and  the  vendee  took  posses- 
sion, and  held   it,  until  his  death,   ia 
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Where  the  parties  have  made  time  a  necessary  feature  of  the 
agreement,  neither  will  be  heard  to  plead,  in  justification  of  his 
delay,  that  circumstances  have  changed  and  the  property  involved 
has  increased  or  diminished  in  value.* 


1865.  In  1852,  the  vendor  receipted  to 
the  vendee  for  two  notes  of  a  third  party, 
which,  when  collected,  were  to  be  ap- 
plied upon  the  payment  of  the  purchase 
monej'.  The  vendor  admitted  that  he 
had  collected  the  notes,  and  ratified  the 
title  bond.  The  court  held  that  an  ac- 
tion of  specific  performance,  com- 
menced in  1875  by  the  heirs  of  the  ven- 
dee, was  not  barred  by  laches  or  the 
Statute  of  Limitations.  Norman  v. 
Bennett,  32  W.  Va.  614. 

In  a  suit  to  compel  the  specific  per- 
formance of  a  contract  for  the  sale  of 
realty,  it  appeared  that  plaintiff,  upon 
the  day  set  for  the  transfer  of  the  prop- 
erty, had  the  purchase  price  therefor  in 
readiness,  but  that  the  transfer  was  not 
-completed  on  that  day,  because  defend- 
ant, by  mistake,  had  neglected  to  bring 
with  him  some  necessary  papers. 
Thereafter,  relying  on  defendant's 
promise  to  complete  the  transfer, 
plaintiff  entered  into  possession.  Held^ 
that  the  evidence  was  sufficient  to  sup- 
port a  decree  for  specific  performance 
against  a  purchaser  from  defendant  with 
notice.    Hughes  v,  Reese,  22  Neb.  78. 

The  vendor,  as  to  the  land,  is  in 
•equity  regarded  as  trustee  for  the  ven- 
dee from  the  time  of  the  contract,  and 
the  failure  of  a  railroad  company  for 
thirteen  years  to  ask  for  a  deed  to  its 
right  of  way,  in  pursuance  oi  a  con- 
tract to  that  effect  executed  by  the 
owner  of  the  land,  will  not  bar  a  bill  for 
specific  performance,  where  the  «com- 
pany  has  performed  its  part  of  the 
agreement,  and  has  been  in  undisputed 
possession  throughout  that  time.  Chi- 
cago, etc.,    R.  Co.    V,  Hay,    119    111. 

507- 

In  a  bill  by  a  vendee  m  possession  to 
compel  the  conveyance  of  land  pursu- 
ant to  a  title  bond,  the  plea  of  the 
Statute  of  Limitations  is  bad.  Gen.  St. 
Kentucky y  ch.  71,  art.  4,  ^  20,  excepts 
cases  of  continuing  and  subsisting  trust, 
and  actions  by  a  vendee  of  real  prop- 
erty, in  the  possession  thereof,  to  ob- 
tain a  conveyance,  from  the  operation 
of  the  statute.  Hampton  v,  Bailey  (Ky. 
1887),  5  S.  W.  Rep.  383.  ^    ^ 

Defendant  sold  land  to  plaintiff,  the 
condition  of  the  agreement  being  that 
if  plaintiff  constructed  a  proposed  rail- 
road, and  had  trains  running  thereon 


within  a  year,  then  defendants  should 
deed  the  property  to  plaintiff,  at  w^hich 
time  the  consideration  should  become 
due  and  payable,  and  plaintiff  then 
agreed  to  papr  said  sum.  Heldy  that 
after  plaintiff  had  taken  possession 
under  the  option,  and  performed  the 
conditions  precedent,  time  was  no 
longer  of  the  essence  of  the  contract, 
and  specific  performance  would  be 
granted,  even  though  the  money  was 
not  tendered  and  deed  demanded  until 
some  months  after  the  expiration  of 
the  year;  as,  the  tendering  of  the  deed 
and  payment  of  the  money  being,  by 
the  contract,  concurrent  acts,  plaintiff 
was  not  in  default,  no  deed  having 
been  tendered.  Byers  v,  Denver  Cir- 
cle R.  Co.,  13  Colo.  552. 

In  Pierce  v.  Morse  (N.  J.),  18  Atl. 
Rep.  792,  the  evidence  showed  that  the 
vendee  was  prevented  from  a  strict 
compliance  with  the  provisions  of  the 
contract  by  a  mistaken  interpretation, 
and  the  vendor  did  not  insist  upon  a 
forfeiture,  because  of  the  failure  to 
perform  on  the  day  named  in  the  con- 
tract, nor  give  notice  of  an  intention 
to  do  so,  but  was  ready  to  execute  a 
deed  on  a  subsequent  day,  if  the  ven- 
dee would  comply  with  his  demands, 
many  of  which  were  unwarranted,  and 
the  vendee  in  good  faith  o*ffered  to 
perform  his  part.  The  court  refused 
to  enforce  a  forfeiture  but  decreed 
specific  performance,  it  not  appearing 
that  there  had  been  any  increase  in  the 
value  of  the  property,  or  want  of  dili- 
gence in  seeking  relief. 

An  answer  to  a  bill  in  equity  admit- 
ted that  a  deed  for  land,  absolute  upon 
its  face,  had  been  made  as  charged  in 
the  bill,  upon  a  parol  trust  that  such 
deed  should  be  a  security  for  payment 
of  a  sum  of  money.  But  the  answer 
relied  upon  the  lapse  of  ten  years  since 
the  execution  of  such  deed  as  a  de- 
fense to  the  enforcement  of  the  con- 
tract. Held^  that,  the  complainant 
having  been  in  possession  of  the  land 
all  the  time,  the  defense  was  not  good. 
Price  z\  Gaskins,  Phil.  Eq.  (N.  Car.) 
224. 

1.  Losses  in  business  and  depriva- 
tion of  rents,  occasioned  by  burning  of 
buildings,  are  not  legitimate  excuses 
for    non-payment    of    money,   where 
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X.  Waives  ahd  Abahdohkekt.' — The  right  to  enforce  specific 
performance  may  be  lost  by  waiver.  Conduct  on  the  part  of 
plaintiff  or  neglect  of  his  rights  which  indicates  that  he  has  not 
considered  the  contract  binding  upon  himself  or  has  failed  to 
enforce  it,  will  prevent  his  holding  others  to  its  performance. 
A  familiar  application  of  this  rule  occurs  where  the  plaintiff  has 
accepted  a  modification  of  the  agreement  by  acquiescing  in  the 
defendant's  breach  of  some  of  its  conditions.  In  such  cases  he 
must  be  content  with  a  substantial  compliance  with  the  con- 
tract as  modified.*  But  the  court  will  indulge  no  presumptions 
in  favor  of  a  waiver  nor  infer  it  upon  slight  proof.^  So,  too, 
the  right  to  enforce  an  agreement  in  equity  is  lost  where  the 


time  is  made  of  the  essence  of  the  con- 
tract.    Stow  V,  Ruseell,  36  111.  18. 

1.  As  to  waiver,  see  supra^  this  title, 
Laches;  Time^  When  Essential. 

2.  Neither  party  to  a  contract  for 
the  sale  of  lands  can  enforce  its  spe- 
cific performance  in  chancery,  after 
each  has  tried  to  establish  his  own 
claim  to  the  lands  independently  of 

'  the  agreement,  and  each  has  assented 
to  the  other's  acts  in  repudiation 
thereof.    Walworth  v.  Miles,  23  Ark. 

653. 

The  plaintiff  gave  his  note,  payable 
four  months  after  date,  in  considera- 
tion of  which  the  defendants  eikecuted 
a  contract  for  a  deed  of  land  on  pay- 
ment of  the  note.  Held^  that  after  a 
tender  of  the  deed,  and  demand  of 
payment  of  the  note  after  its  maturity, 
and  refusal  to  pay,  the  plaintiff  had 
forfeited  liis  right  to  insist  on  the  per- 
formance of  the  contract.  Pearis  v. 
Covillaud,  6  Cal.  617;   56  Am.  Dec. 

543- 

Where  a  vendee  under  an  executory 
contract  abandoned  possession  of  the 
land,  according  to  a  stipulation  in  the 
agreement,  though  the  dissolution  of 
the  contract  was  by  parol,  held  to  be 
sufficient  to  bar  his  claim  to  a  convey- 
ance in  equity.  Washington  v.  M'Gee, 
7  T.  B.  Mon.  (Ky.)  131. 

Defendant's  wife  having  refused  her 
assent  to  the  sale,  defendant  refused 
to  proceed  further.  Plaintiff  then 
sued  for  damages,  and,  after  nearly 
two  years,  and  after  the  land  had  in- 
creased in  value,  and  improvements 
had  been  made  thereon,  sued  for  spe- 
cific performance,  offering  to  take  a 
deed  subject  to  the  contingent  dower 
rights  of  defendant's  wife.  Heldy  that 
the  right  to  specific  performance  had 
been  waived.  Ford  v,  Euker,  86  Va. 
75. 
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A  granted  to  B  a  license  to  use  A's 
patent,  knowing  that  B  believed  the 
patent  to  cover  more  than  it  really  did« 
A  took  no  steps  to  prosecute  persons 
selling  without  licenses  to  the  injury 
of  B's  business.  Held^  that  A,  by  his 
conduct,  precluded  himself  from  de- 
manding specific  performance  in  a 
court  of  equity.  Brewster  -v.  Tuthill 
Spring  Co.,  34  Fed.  Rep.  760. 

Plaintiff  contracted  with  defendant 
for  the  purchase  from  defendant  of  a 
certain  lot,  and  afterwards  they  agreed 
that  the  lot  and  another  should  be 
sold  by  defendant  to  plaintiff's  son  at 
a  different  price,  with  the  right  to  a 
reconveyance  to  defendant  of  the  sec- 
ond lot,  within  a  given  time.  Held^ 
that  the  fif^t  contract  was  waived,  and 
specific  performance  could  not  be  en- 
forced. Ford  V,  Euker  ( Va.),  9  S.  E. 
Rep.  500. 

By  accepting^  from  the  assignee  his 
installments  of  purchase  money,  the 
vendor  waives  his  right  to  ob^ct  to 
the  astsignment  of  the  contract,  even 
where  the  contract  expressly  forbids 
assignment  and  may  be  compelled,  at 
the  assignee's  instance,  to  perform 
specifically.  Camp  v.  Wiggins,  72 
Iowa  643. 

Where  the  vendor,  under  a  con- 
tract for  the  sale  of  land,  accepts  the 
purchase  price  agreed  to  be  paid 
therefor,  and  delivers  a  deed  in  which 
a  portion  of  the  land  is  fraudulently 
omitted,  though  supposed  by  the  ven- 
dee to  include  the  whole,  he  waives 
his  right  to  object  to  a  specific  per- 
formance of  the  contract  on  the 
ground  of  the  inadequacy  of  the  con- 
sideration. Nicholson  v.  Tarpev,  70 
Cal.  608. 

8.  Hanthorne  v,  Brooklyn  L.  Ins. 
Co.,  5  Mo.  App.  73;  Hufiman  v.  Hum- 
mer, 18  N.  J.  Eq.  83. 
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party  seeking  specific  performance  has  consented  to  the  rescis- 
sion of  the  contract  or  has  abandoned  it.  It  requires  a  new 
meeting  of  minds,  indeed  a  new  contract,  to  create  'any  rights 
thata  court  of  equity  will  respect.* 


Receiving  a  deed  from  the  heirs  of  an 
ancestor  who  had  contracted  to  convey 
is  not  a  waiver  of  the  right  to  a  specific 
execution  of  the  ancestor's  contract. 
Trabue  v.  North,  2  A.  K.  Marsh.  (Ky.) 
361. 

Refusal  of  the  heir,  who  had  pur- 
chased the  mortgage,  to  accept  a  tender 
of  the  amount  due,  made  on  condition 
that  he  assign  the  mortgage  to  the  ven- 
dee, is  not  a  waiver  of  Jiis  right  to  insist 
that  the  vendee  shall  paj  the  mortgage 
before  receiving  his  deed.  Wheeler  v, 
Wheeler  (Supreme  Ct.),  2  N.  Y.  Supp. 
496. 

1.  York  V,  Passaic  Rolling  Mill  Co., 
30  Fed.  Rep.  471;  Hubbard  v,  Graj,  21 
Ark.  501;  Conrad  v,  Lindley,  2  Cal. 
173;  Greene  v.  Covillaud,  10  Cal.  317; 
70  Am.  Dec.  725;  Maxfield  v,  Terry,  4 
Del.  Ch.  618;  Hale  v,  Bryant,  109  111. 
34;  Harrison  v.  Polar  Star  Lodge,  116 
III.  279;  Fowler  v.  Marshall,  2^ 
Kan.  665;  Webster  v.  Brown,  67 
Mich.  328;  Arnouz  v.  Homans,  2q 
How.  Pr.  (N.  Y.)  427;  Falls  v,  Car""- 
penter,  i  Dev.  &  6.  (N.  Car.)  237;  28 
Am.  Dec.  613;  Boyce  v,  McCulloch,  3 
W.  &S.  (Pa.)  429;  39  Am.  Dec.  35; 
Russell  V,  Baughman,  94  Pa.  St.  400; 
Powell  V.  Hankey,  2  P.  Wms.  82. 

One  in  possession  of  land  under  an 
agreement  to  pay  for  the  same  within  a 
fixed  time,  who  surrenders' at  the  expi- 
ration of  the  time  named  without  having 
paid  .anything,  has  no  equity  of  redemp- 
tion entitling  him  to  enforce  specific 
performance.    Givens  v.  Cobb,  83  Mo. 

To  sustain  the  allegation  by  the  ven- 
dee that  the  contract  had  been  aban- 
doned by  the  vendor,  he  ought  to  show 
that  the  conduct  of  the  vendor  was  such 
as  ought  ta  justify  a  reasonable  man  in 
believing  that  he  acquiesced  in  the  de- 
cision of  the  vendee  to  abandon  the 
contract;  such  as  might  reasonably  in- 
fiuence  the  conduct  of  the  vendee,  and 
induce  him  to  regulate  his  own  affairs 
on  the  presumption  that  it  was  no 
longer  incumbered  by  his  contract. 
Garnett  v,  Macon,  2  Brock.  (U.  S.) 
185. 

A  vendee  of  land  in  possession  paid 
part  of  the  purchase  money  under  the 
contract,  but,  on  being  sued  for  the  resi- 
due by  the  vendor,  pleaded  the  Statute 
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of  Frauds  to  the  action,  and  thereby 
defeated  the  suit.  Heldy  that  this  was 
an  abandonment  of  the  contract,  and 
that  he  was  not  entitled  to  a  specific 
execution  of  it,  but  that  he  was  entitled 
to  have  the  money  which  he  had  paid 
refunded  to  him.  Pa\'ne  v.  Graves,  c 
Leigh  (Va.)  561. 

In  such  case  the  vendee  will  be  re- 
quired to  account  for  the  rents  and 
profits  received  by  him  from  the  land, 
the  amount  to  be  deducted  from  the 
money  paid  by  him  ;  and  if  it  exceeds 
the  sum  so  paid,  he  will  be  decreed  to 
pay  the  excess  to  the  vendor.  Payne 
V,  Graves,  5  Leigh  (Va.)  561. 

A  vendee  in  possession  under  a  re- 
corded contract,  who,  intending  to  have 
nothing  more  to  do  with  the  land, 
abandons  it  after  an  attempted  re-sale 
to  the  vendor  on  execution  issued  on  a 
judgment  against  the  vendee  for  a  por- 
tion of  the  price,  cannot,  after  a  delay 
of  twelve  years,  specifically  enforce  the 
contract  of  sale  as  against'  a  bona  fide 
purchaser  from  the  vendor,  although 
such  purchaser  took  the  land  with  con- 
structive notice  of  the  contract.  H olden 
V,  Purefov,  loS  N.  Car.  163. 

The  obligor  of  a  bond,  to  make  title 
to  land,  cannot  insist,  in  a  suit  for  a 
specific  performance,  that  the  obligee 
has  abandoned  the  contract,  and  lost 
the  right  to'telief,  while  he  himself  still 
holds  the  bonds  given  for  the  purchase 
money,  without  having  offered  to  sur- 
render them  to  the  obligee.  White  v. 
Butcher,  6  Jones  Eq.  (N.  Car.)  231. 

Defendant,  in  order  to  interest  plain- 
tiff in  its  business,  agreed  to  give  him, 
in  addition  to  his  salary,  twenty-eight 
shares  of  its  stock,  to  be  paid  for  out  of 
the  dividends  upon  the  stock  given. 
Subsequently  plaintiff,  against  defend- 
ant's wish,  severed  his  connection  with 
defendant  and  surrendered  the  contract 
for  the  stock.  Held^  that  since  he  had 
voluntarily  rescinded  and  surrendered 
his  contract  he  was  not  entitled  to  spe- 
cific performance.  York  v,  Passaic 
Rolling  Mill  Co.,  30  Fed.  Rep.  471. 

In  consideration  of  a  contract  to  con- 
vey real  estate,  complainant  had  agreed 
to  preserve  for  defendants  a  right  to 
certain  other  lands  as  a  homestead.  It 
appeared  on  a  suit  for  specific  perform- 
ance that  the  parties  contemplated   a 


Proeednre.  SPECIFIC  PERFORMANCE.  Putte. 

XI.  PSOGEDUBE — 1.  Generally. — Specific  performance  may  be 
enforced  either  directly  by  a  suit  for  that  purpose,  or,  in  some 
cases,  indirectly,  by  an  injunction.  Where  a  person  has  agreed 
not  to  do  a  certain  act,  specific  performance  may  be  decreed  in 
the  form  of  an  injunction.^  So,  where  a  party  agrees  to  do 
certain  acts  and  not  to  do  others,  he  may  be  enjoined  from  doing 
the  latter  acts,  and  specific  performance  of  the  contract  will  thus 
be  enforced  to  that  extent,  although  the  court  may  have  no 
power  to  decree  specific  performance  of  the  acts  which  he  agreed 
to  do.*  A  mandatory  injunction  may  also  enforce  the  aflfirma- 
tive  terms  of  a  contract  indirectly  in  some  cases  in  which  a 
direct  suit  for  specific  performance  would  not  lie.^ 

2.  Parties.* — While,  ordinarily,  the  parties  to  the  contract  are 
the  proper  parties  to  a  suit  to  enforce  specific  performance 
thereof,  yet  there  may  be  cases  in  which  others  are  proper,  and, 
in  some  instances,  necessary  parties.  Thus,  an  attachment  or 
execution  creditor  of  the  vendor  may  be  a  proper  party.*  So, 
in  a  suit  by  the  vendee  to  enforce  specific  performance  of  a  con- 
tract to  convey  land,  an  infant,  to  whom  a  portion  of  the 
purchase-money  notes  were  made  payable  by  direction  of  the 
vendor,   is  a   proper   party.*      The   personal   representative   of 

right  of  homestead  in  government  lands  man,  i8  Ves.  437;  Daly  r.  Smith,  49 
as  secured  by  United  States  statutes.  How.  Pr.  (N.  Y.)  i^o;  Haj-esr.  Willio, 
Held,  that  the  contract  was  to  procure  1 1  Abb.  Pr.  N.  S.  (P^.  Y.)  167 ;  McCauU 
for  defendants  the  right  to  occupy  the  v.  Brahan,  16  Fed.  Rep.  37.  But  am- 
land  as  claimants  of  a  homestead,  and  tra,  see  Clarke  v.  Price,  2  Wils.  157. 
that  a  tender  of  performance  was  not  8.  Lane  v.  Newdigate,  10  Ves.  192; 
necessary  in  order  to  maintain  the  suit,  Rankin  v.  Huskisson,  4  Sim.  13;  Lord 
defendants  having  abandoned  the  con-  Manners  v,  Johnson,  45  L.J.  Ch.  404; 
tract  before  complainant  could  haveob-  Storer  v.  Great  Western  R.  Co.,  2  Y. 
tained  the  stipulated  right.  Dulin  v.  &  C.  48;  Foster  r.  Birmingham,  etc.,  R. 
Prince,  124  111.  76.  Co.,  2  W.  R.  37S;  Schwoerer  v.  Bovl- 
What  acts  of  the  parties  will  so  ston  Market  Assoc,  99  Mass.  2^5; 
affect  an  executed  parol  agreement  in  Leake  on  Contracts  11 20.  See  fur- 
relation  to  land  as  to  evidence  its  ther,  as  to  when  a  mandatory  injunc- 
abandonment,  and  prevent  a  court  of  tion  will  be  granted,  In'jvxctioxs, 
equity  from  enforcing  it — determined,  vol.  10,  p.  789,  et  seq. 
in  a  case  depending  on  peculiar  and  un-  4.  See  42  Law  Mag.  267;  43  Law 
usual  circumstances.  Wynn  r.  Gar-  Mag.  19.  See  also  on  the  general  sub- 
land,  19  Ark.  23;  68  Am.  Dec.  190.  ject  of  parties,  Parties  to  Actions, 

1.  Hapgood  V.  Rosenstock,  23  Fed.  vol.  17,  p.  470. 

Rep.  86;  Barret  v,  Blagrave,  5  Ves.  555.  0.  Horton  v,  Hubbard,  83  Mich.  123. 

Many   other    cases  are   cited   and  re-  So,   a  mortgage    creditor    may    be   a 

viewed  in  the  article  on  Injunction,  necessary  party.  Duruty  r.  Musacchia, 

vol.  10,  pp.  937-948.  42  La.jAnn.  357. 

2.  Lumley  v.   Wagner,    i   DeG.  M.  6.  Gentry   v.  Gentry,  87     Va.    47SW 
&  G.  485.  See  also  Wilcox  v.  I^ratt,  125  N.  Y. 

Thus,  where  authors  agree  to  write  688. 
for  one  Arm  and  not  to  write  for  any  **Specific  performance  cannot  be  de- 
other,  or  actresses  agree  to  act  at  one  creed  when  the  defendant,  the  original 
theater  and  not  to  act  at  any  other,  party  to  the  contract,  has  assigned  and 
they  may  be  restrained  from'  writing  sold  his  rights  thereunder  to  third 
for  other  firms  or  acting  at  other  parties,  who  are  purchasers  without 
theaters,  although  they  cannot  be  com-  notice,  and  are  not  brought  before  the 
pelled  to  write  or  act  for  the  firm  or  court."  Wollensak  v,  Briggs,  119  IlL 
theater  agreed   upon.     Morris  v.  Col-  553. 
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the  vendor  is  generally  the  proper  party  to  enforce  specific  per- 
formance where  the  purchase  money  is  unpaid,  after  the  death 
of  the  vendor,'  although,  if  a  conveyance  has  to  be  made,  the 
vendors  heirs  or  devisees  may  also  be  necessary  parties.*  If  the 
vendee  is  dead  his  personal  representatives  and  heirs  or  devisees 
are  necessary  parties  defendant  where  the  purchase  money  is 
unpaid  and  no  deed  has  been  made.*  Where  the  vendee  is  dead 
and  specific  performance  is  sought  as  against  the  vendor,  the 
heirs  or  devisees  of  the  vendee  are  the  proper  parties  to  bring 
the  suit.*  If  the  vendor  is  dead  his  widow  and  heirs  or  devisees 
are  generally  necessary  parties  defendant  in  such  a  case  ;^  and 
his  personal  representative  is  a  proper,  but  not  always  a  neces- 

But  in  a  suit  for  specific  performance 
of  a  contract  to  convey  land,  the  title 
to  which  is  in  litigation  between  the 
vendor  and  a  third  person  not  a  party 
to  the  contract,  the  objection  that  the 
latter  ought  to  have  been  made  a  party 
to  the  suit  must  be  raised  by  plea  or 
answer  in  the  trial  court.  Bragg  v. 
Olson,  128  111.  540. 

Where  the  purchaser  of  land  assigns 
his  contract  to  a  third  party,  the  as- 
signee will  have  the  option  of  complet- 
ing the  contract,  and  thereupon  to 
insist  upon  a  conveyance  to  himself; 
but  the  vendor  cannot  compel  him  to 
perform,  even  though  the  assignee  may 
have  paid  something  on  the  contract, 
for  the  reason  that  there  is  no  contract 
between  them.  The  vendor  should  en- 
force the  contract  against  the  original 
vendee.    Corbus  v.  Teed,  69  111.  205. 

"One  to  whom  a  contract  for  the  sale 
of  land  has  been  assigned  by  the 
vendor  as  collateral  security  has  such 
interest  in  the  cc^ntract  as  makes  him  a 
proper  party  to  an  action  to  enforce 
it."  Butler  i-.  Gage  (Colo.  1889),  23 
Pac.  Rep.  462. 

In  an  action  brought  for  the  specific 
performance  of  a  written  contract  to 
convey  real  estate,  one  to  whom  the 
vendor  sold  and  conveyed  the  legal 
title,  before  the  commencement  of  the 
action,  is  a  necessary  party.  Atchison, 
etc.,  R.  Co.  V.  Benton,  42  Kan.  698. 

But  the  assignor  is  not,  it  has  been 
held,  a  necessary  party  in  a  suit  by  the 
assignee  upon  a  title'  bond.  Coferick 
7'.  Hooper,  3  Ind.  316;  56  Am.  Dec.  505. 
See  also  Miller  f.  Whittier,  32  Me.  203. 

It  has  been  held,  however,  on  a  bill 
against  a  vendee  of  land  by  a  third  per- 
son, claiming  the  land  under  a  written 
agreement  by  the  vendor  to  convey  to 
him  in  a  certain  event,  the  vendor,  or 
his  legal  representatives,  should  be 
made   parties.     Lewis    v.  Madisons,  i 
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Munf.  (Va.)  303;  Daily  v.  Litchfield, 
10  Mich.  29;  Hoover  v.  Donally,  3 
Hen.  &  M.  (Va.)  316. 
•  1.  Butler  v.  Gage  (Colo.  1889),  23 
Pac.  Rep.  462 ;  Hill  v.  Proctor,  10  W. 
Va.  59;  Robinson  v,  Appleton,  124  111. 
276;  Angell  V,  Steere,  16  R.  I.  200. 

But  in  Wyoming,  under  Rev.  St.,  § 
3008,  providfng  that  the  "  heirs  at  law 
or  devisees  of  a  person  who  purchased 
an  interest  in  land  by  written  contract, 
and  died  before  conveyance  thereof  to 
him,  may  compel  such  conveyance  as 
the  deceased  mie^ht  have  done,"  the 
administrator  of  a  deceased  vendee 
cannot  sue  for  specific  performance. 
Boburg  V.  Prahl  (Wyoming,  1890),  23 
Pac.  Rep.  70.  See  also  Wilson's 
Estate,  7  Pa.  Co.  Ct.  Rep.  458;  Young 
V.  Young,  45  N.  J.  Eq.  27. 

2.  Thomson  v,  Snriith,  63  N.  Y.  301 ; 
Schroppel  v.  Hopper,  40  Barb.  (N.  Y.) 
425;  Mitchell  V.  Shell,  4q  Miss.  118. 

8.  Champion  x\  Brown,  6  Johns.  Ch. 
(N.  Y.)  402;  10  Am.  Dec.  343.  But  if 
the  purchase  money  is  fully  paid  the 
administrator  is  not  generally  a  neces- 
sary* party.    McKay  v.  Broad,  70  Ala. 

377. 

4.  Buckmaster  v.  Harrop,  7  Ves.  341; 
Spier  V.  Robinson,  9  How.  Pr.  (N. 
Y.)  315 ;  House  v.  Dexter,  9  Mich.  246 ; 
Webster  v.  Tibbits,  19  Wis.  438 ;  Buck 
V,  Buck,  II  Paige  (N.  Y.)  170.  But 
the  personal  representative  ought  also 
to  be  a  party  where  part  of  the  pur- 
chase money  is  yet  to  be  paid. 

6.  Morgan  r.  Morgan,  2  Wheat.  (U. 
S.)  290;  Hubbard  v.  Johnson,  77  Me. 
1.39;  Moore  v.  Murrah,  40  Ala.  573; 
Jacobs  V.  Locke,  2  Ired.  Eq.  (N.  Car.) 
286;  Craig  r-.  Johnson,  3  J.  J.  Marsh. 
(Ky.)  572;  Watson  I/.  Mahan.  20  Ind. 
223;  Long  V.  Brown,  66  Ind.  160; 
Young  V.  Young,  45  N.  J.  Eq.  27; 
Ander's  Estate,  12  Phila.  (Pa.)  45; 
Hoffner  v.   Wynkoop,  97  Pa.  St.  130 
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saiy  party.*  A  grantor  who  conveys  property  in  trust  for  a 
specific  purpose  retains  such  an  interest  as  will  ^ntitle  him  to  a 
specific  performance  of  the  trust.*  The  trustee  of  an  express 
trust  may  sue  in  his  own  name  or  join  the  beneficiary  as  party.* 
But  it  has  been  held  that  an  agent  cannot  enforce  a  specific  per- 
formance of  a  contract  for  the  sale  of  land  made  in  his  name  as 
agent.*  And  the  assignee  of  a  contract  to  convey  who  purchased 
before  suit  is  a  necessary  party.^     Other  cases,  showing  who  are 


proper  parties,  are  cited  below.® 

But  heirs  who  have  conveyed  their  in- 
terest need  not  be  joined.  Barnard  v, 
Macy,  1 1  Ind.  536. 

1.  Potter  V,  Ellice,  48  N.  Y.  323. 

2.  Chapman  v,  vi^ilbur,  4  Oregon 
362. 

8.  Wright  V,  Tirtsley,  30  Mo.  3S9. 

4.  King  of  Spain  v.  Machado,  4  Russ. 
228;  M'Namara  v,  Williams,  6  Ves. 
142  ;  Morton  v.  Stone,  39  Minn.  275  ; 
Morton  v,  Hagerman  (Minn.  1888),  39 
N.  W.  Rep.  497,  See,  also,  Tavener 
V,  Barrett,  21  W.  Va.  656.  But  to  the 
contrary  effect,  see  Kelly  v,  Thuey, 
102  Mo.  522.  Compare  Bartlett  v. 
Pickersgill,  i  Cox  15;  Nelthorpe  v. 
Holgate,  Coll.  203 ;  Small  r.  Atwood, 
I  Young  407. 

6.  Atchison,  etc.,  R.  Co.  t».  Benton, 
42  Kan.  698. 

6.  A  entered  into  a  contract  with  B 
for  the  purchase  of  land  owned  by  the 
latter,  and,  before  performance  of 
the  conditions  on  either  side,  con- 
tracted to  sell  the  same  land  to  C,  and 
thereafter  neglected  or  refused  to  com- 
plete his  contract  with  B  so  as  to  ac- 
quire the  title.  Held^  that  the  con- 
tracts were  independent,  and  that  an 
action  could  not  be  maintained  by  C 
against  A  and  B  to  compel  a  specific 
performance  of  the  first-named  con- 
tract by  A,  so  that  B's  title  might  be 
acquired  and  transferred  to  C.  Mc- 
Carthy r.  Couch,  37  Minn.  124. 

Under  a  contract  by  which  the  de- 
fendant leased  to  the  plaintiffs,  co- 
partners, a  newspaper,  the  contract 
providing  for  a  renewal  for  a  further 
term,  and  that,  in  case  of  a  termina- 
tion of  the  partnership,  the  partner 
succeeding  to  the  business  might  con- 
tinue by  himself  alone,  or  by  a  new 
partnership  satisfactory  to  the  defend- 
ant, a  bill  in  equity  may  be  maintained 
to  enforce  a  renewal,  although  the 
plaintiffs  have  dissolved  their  old 
partnership,  and  subsequently  formed 
a  new  one,  in  which  one  of  them  has 
only  a  nominal  interest.  Floyd  v. 
Storrs,  144  Mass.  56. 


Where  a  vendor  files  his  bill  to  sub- 
ject land  to  the  payment  of  the  pur- 
chase money,  and  the  vendee  answers 
and  says  that  portions  of  the  land  are 
held  by  others,  naming  them,  by  title 
paramount,  and  shows,  in  his  answer, 
that  the  grounds  on  which  such  third 
persons  claim  portions  of  said  land  are 
such  as  will  put  a  reasonable  man  in 
just  apprehension  of  losing  his  land,^ 
plaintiff  must  amend  his  bill,  and  set 
out  specifically  all  the  facts  within  his 
knowledge  as  to  the  claims  of  such 
third  parties ;  and  if  he  insists  that  his 
own  title  is  good,  and  the  land  is  his 
he  must  make  such  third  parties  de- 
fendants to  the  bill,  so  that  a  proper 
decree  may  be  entered,  protecting  the 
rights  of  parties  interested.  Ueavner 
V,  Morgan,  30  W.  Va.  335. 

Complainant  entered  into  a  written 
contract  with  four  persons  conducting 
hotels  in  a  city,  to  run  impartially  a 
hack  line  to  and  from  the  depot  and 
hotels  for  five  years,  in  consideration 
o\  their  refraining  from  running  free 
hacks  or  omnibuses.  One  of  the  per- 
sons assigned  his  business  to  his  sons: 
and  they,  claiming  that  complainant 
had  discriminated  against  their  hoteU 
started  a  line  of  free  omnibuses; 
whereupon  complainant  sought  to  en- 
join them  from  running  the  free  line, 
and  to  compel  specific  performance. 
It  appeared  that  another  one  of  the 
hotels  had  also  changed  hands.  Held 
that,  under  the  circumstances,  and 
changed  relations  of  the  parties,  spe- 
cific performance  could  not  be  de- 
creed. Pingle  V,  Conner,  66  Mich. 
187. 

The  specific  performance  of  an 
agreement  to  make  and  maintain  a 
fence  upon  each  side  of  its  railroad 
track  through  a  farm,  made  by  a  rail- 
road company  with  parties  v?ho  had 
no  title  to  the  farm,  in  consideration 
of  the  said  parties'  obtaining  a  convey- 
ance of  the  right  of  way  from  the 
owners  to  the  company  without  ex- 
pense to  it,  cannot  be  enforced  against 
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the  successor  of  the  said  railroad  com- 
pany by  the  subsequent  owners  of  the 
farm,  who  derived  their  title  subsequent 
to  the  date  and  record  of  a  deed  of  the 
right  of  way  to  the  company,  which 
contained  no  agreement  to  fence. 
Vandervebr  v.  New  Jersey  Southern 
R.  Co.  (N.  J.  1887),  8  Atl.  Rep.  99.      . 

Mr.  Pomeroy  says  that  all  parties 
directly  interested  in  the  performance 
of  the  contract  must  be,  and  all  di- 
rectly and  specifically  interested  in  the 
subject-matter  may  be  joined  as  par- 
ties. Pom.  Spec.  Perform.,  ^  483. 
See  al^o  Herrington  v.  Hubbard,  2 
111.  569 ;  33  Am.  Dec.  426  and  note  430. 

Thus  it  has  been  held  that  to  a  bill 
in  equity  for  specific  performance  of  a 
contract  to  convey  land,  all  persons  in- 
terested in  the  estate  are  proper  par- 
ties, and  if  minor  children  are  improp- 
erly made  parties,  the  rest  of  the  bill 
will  not  be  impaired  thereby.  Wil- 
liams V,  Leech,  28  Pa.  St.  89. 

So  to  obtain .  the  specific  perform- 
ance of  a  contract  with  a  corporation 
for  the  sale  of  real  estate,  the  trustee 
who  holds  the  legal  title  to  the  corpo- 
ration lands  should  be  made  a  co-de- 
fendant with  the  corporation.  Mor- 
row V.  Lawrence  University,    7  Wis. 

574- 

The  tenant  for  life,  together  with 
the  contingent  remainderman  in  fee, 
may  represent  the  inheritance  in  a  bill 
for  specific  performance,  though  their 
interests,  are  merely  equitable,  pro- 
vided the  issue  of  the  remainderman 
will  take,  if  he  fails  to  do  so  by  reason 
of  the  contingency.  Sohier  v,  Wil- 
liams, I  Curt.  (U.  S.)  479. 

The  party  for  whose  benefit  an 
agreement  is  to  be  performed,  espe- 
cially if  any  valuable  portion  of  the 
consideration  has  been  rendered  by 
him,  has  the  legal  right  to  enforce  it, 
though  the  promise  to  fulfill  was  not 
made  to  him,.  Van  Dyne  f .  Vreeland, 
IX  N.  J.  Eq.  370;  Guard  v,  Bradley,  7 
Ind.  600. 

A  gave  a  title  bond  to  G,  who  as- 
signed the  bond  to  W.  Thereupon  W 
gave  his  bond  to  convey  the  premises 
referred  to  in  the  first  bond  to  J,  and  J 
gave  his  bond  for  a  conveyance  of 
the  same  premises  to  S,  by  whom  a 
bill  for  a  specific  perforniance  was 
brought  against  A.  Held^  that  the 
persons  through  whom  the  plaintiff 
claimed  were  necessary  parties  to  the 
suit.  Allison  v.  Shilling,  27  Tex.  456; 
86  Am.  Dec.  622. 

In  Tennessee,^  by  the  act  of  1794,  ad- 


ministrators and  executors  are  author- 
ized to  convey  land  of  the  deceased, 
according  to  a  bond  for  title  given  by 
him  before  his  decease ;  but  to  a  bifl 
by  the  vendee,  in  such  case,  to  compel 
a  conveyance,  the  heirs  must  be  made 
parties.  Hale  v.  Darter,  5  Humph. 
(Tenn.)  79. 

Where  both  the  vendor  and  vendee 
of  real  estate  are  deceased,  intestate, 
upon  a  proceeding  in  the  orphan's 
court,  by  the  administrator  of  the  ven- 
dor, to  enforce  the  specific  execution 
of  the  contract,  the  administrator  and 
heirs  of  the  vendee,  and  all  persons  de- 
riving title  under  them,  or  interested 
in  the  contract,  must  be  made  parties, 
and  notice  should  also  be  given  to  the 
heirs  of  the  deceased  vendor.  An- 
shutz's  Appeal,  34  Pa.  St.  375. 

The  heirs  of  a  vendee  who  had  a 
contract  for  the  conveyance  of  land, 
and  had  paid  the  whole  price,  are 
necessary  parties  to  a  suit  by  their  gran- 
tee in  fee,  against  the  vendor,  for  spe- 
cific performance.  Lord  v,  Under- 
dunck,  I  Sandf.  Ch.  (N.  Y.)  46. 

On  a  bill  filed  by  the  heirs  at  law  of 
a  deceased  vendee  by  parol  contract 
against  a  purchaser  claiming  by  a  sub- 
sequent deed  from  the  vendor,  charg- 
ing such  purchaser  with  notice  of  the 
parol  contract  of  sale,  and  praying  a 
decree  for  specific  performance  against 
such  purchaser — held,  that  the  admin- 
istrator of  the  vendee  was  a  necessary 
party  to  such  a  suit  where  the  personal 
estate  was  small,  the  estate  still  unset- 
tled, and  it  did  not  appear  that  the 
debts  of  the  deceased  vendee  have  been 
paid.     Downing  v,  Risley,  15  N.J.  Eq. 

93- 

Where  A,  B,  C,  and  D  make  an 
agreement  for  a  deed,  in  a  suit  to  en- 
force the  agreement,  B  and  D  being 
dead,  their  heirs-at-law  should  be  par- 
ties, and  the  party  o\  the  second  part 
being  dead,  his  personal  representative 
should  be  a  party.  Miller  v.  Hender- 
son, 10  N.  J.  L.  320. 

An  assignee  in  bankruptcy  may  be 
a  necessary  party.  Sweepson  v.  Rouse, 
65  N.  Car.  34;  6  Am.  Rep.  735. 

To  a  suit  for  specific  performance  of 
a  contract  of  sale  under  a  deed  of  trusty 
the  grantor  should  be  made  a  party. 
White  r.  Watkins,  23  Mo.  425.  Corn- 
fare  Hines  v.  Baine,  1  Smed.  &  M.  Ch. 
(Miss.)  530. 

In  a  suit  against  one  for  specific  per- 
formance of  his  contract  to  sell  land, 
persons  having,  or  claiming  to  have, 
an  interest  in  the  land,  obtained  from 
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the  defendant  after  date  of  the  con- 
tract, and  with  notice  thereof,  are  nec- 
essary parties,  Morris  v.  Hoyt,  ii 
Mich.  9 ;  Seager  v.  Burns,  4  Minn.  141 ; 
Stone  V.  Buckner,  12  Smed.  &  M. 
(Miss.)  73.  See  also  Rochester  v.  An- 
derson, Litt.  Sel.  Cas.  (Kv.)  143;  Es- 
till V,  Clay,  2  A.  K.  Marsh.  (Ky.)  497; 
Crosby  v,  Davis,  9  Iowa  98;  Stans- 
berry  i-.  Pope,  4  Bibb  (Ky.)  492;  Cas- 
ady  V,  Scallen,  15  Iowa  93;  Ful- 
lerton  v.  McCurdy,  4  Lans.  (N.  Y.) 
132. 

A  joint  owner  of  property  is  rightly 
made  a  party  to  a  bill  in  equity  seek- 
ing to  compel  a  vendee  to  perform  his 
contract.  Lavender  z\  Thomas,  18 
Ga.  668.  See  also  Wilcox  r.  Pratt,  125 
N.  Y.688. 

In  a  bill  to  compel  the  execution  of 
securities  on  specific  real  estate,  al- 
leged to  have  been  promised  to  secure 
a  loan  of  money,  prior  mortgagees  of 
the  same  real  estate  are  necessary  par- 
ties ;  and  it  is  not  a  sufficient  answer 
to  the  objection  that  they  are  not  made 
parties  to  such  bill,  that  a  decree  is 
asked  which  will  operate  only  on  the 
interest  of  the  party  promising  the  se- 
curity in  the  land.  Courts  of  equity, 
having  the  power,  should  exercise 
their  jurisdiction  so  as  to  reduce  the 
rights  of  all  persons,  interested  in  the 
subject-matter  of  the  suit,  to  certainty 
and  precision.  Caldwell  v.  Xaggart,  4 
Pet.  (U.  S.)  190. 

Infant  or  adult  heirs  of  a  vendor  are 
bound  to  fulfill  his  contract  to  convey 
land,  to  the  extent  of  the  estate  that 
descends  to  them,  and  may  be  com- 
pelled so  to  do,  although  not  named  in 
the  contract.  Hill  r.Ressegieu,  17  Barb. 
(N.  Y.)  162. 

See  also  Barry  v.  Barry,  64 
Miss.  709;  Behr  r.  Willard,  11  Neb. 
601;  Nevill  r.  Rentzell,'  39  Ark.  289; 
Iron  Age  Pub.  Co.  t;.  Western  Union 
Tel.  Co.,  83  Ala.  498;  Corwin's  Estate, 
61  Cal.  160;  Mitchell  v.  Shell,  49 
Miss.  118;   Davis  r.  Henry,  4  W.  Va. 

571. 

One  who  has  purchased  from  a  mar- 
ried woman  property  which  had  been 
bought  by  her  during  coverture 
with  her  paraphernal  funds  cannot  be 
compelled  to  accept  title  until  presump- 
tion that  it  is  community  property,  has 
been  overcome  by  proper  proof;  and, 
when  it  appears  that  a  judicial  mort- 
gage is  recorded  against  the  husband, 
the  purchaser  may  require  such  mort- 
gage creditor  to  be  made  a  party  to  a 
suit  by  the  vendor  for  specific  perform- 


ance. Duruty  v.  Musacchia,  42  La. 
Ann.  357. 

One  who  holds  as  collateral  security 
by  assignment  from  a  contract  for 
the  sale  of  lands,  the  vendor,  has 
such  an  interest  in  the  contract  as 
makes  him  a  proper  party  to  an  action 
to  enforce  it.  Butler  v.  Gage  (Colo. 
1889),  23  Pac.  Rep.  462.. 

The  vendor,  after  such  assignment,  is 
still  a  proper  party  to  an  action  for  its 
enforcement;  and,  after  his  death,  pend- 
ing such  litigation,  his  executors  have 
the  right  to  be  substituted  as  parties. 
Butler  V.  Gage  (Colo.  i88g),  23  Pac. 
Rep.  462. 

The  fact  that  defendants  were  pre- 
vented from  making  their  proof  by 
making  the  executors  parties  to  the  ac- 
tion, defendants  cannot  affect  the  right 
of  the  executors  to  become  parties. 
Butler  V.  Gage  (Colo.  18S9),  23  Pac. 
Rep.  462. 

The  owner  of  land  agreed  to  sell  it  to 
an  attorney  in  consideration  of  $200, 
and  that  he  should  clear  the  title  at  his 
own  expense  from  a  cloud  created  by  a 
sale  on  execution  against  the  owner. 
The  attorney  brought  ejectment  in  the 
name  of  the  owner  against  the  pur- 
chaser at  the  execution  sale,  and  the  lat- 
ter then  procured  a  quitclaim  deed  from 
the  plaintiff",  with  full  knowledge  of 
the  agreement  with  the  attorney.  It 
was  held  that  the  attorney  could  inter- 
vene by  cross -petition,  have  specific 
performance  of  the  agreement  and  re- 
cover px>ssession  of  the  Iknd.'  Mont- 
gomery r.  Nulton  (Kan.  1891),  26  Pac. 
Rep.  30. 

Wlio  Are  Not  NeeesMry  Partlei. — On 
the  other  hand,  the  following  cases 
will  show  who  have  been  held  not  to 
be  necessary  parties : 

The  promisee  named  in  a  written 
contract,  who  has  transferred  it  by  an 
unconditional  verbal  assignment,  need 
not  be  made  a  party  to  a  suit  by  his 
assignee  for  specific  performance  of 
the  contract.  Currier  v,  Howard,  14 
Gray  (Mass.)  511. 

Where  A  makes  a  contract,  and 
therein  names  B  as  his  attorney  to 
carry  out  its  provisions,  B  is  not  a 
necessary  or  proper  party  in  a  suit 
against  A  for  specific  performance. 
Dahoney  x\  Hall,  20  Ind.  264. 

In  a  suit  by  the  grantee  of  the 
equitable  title  to  land,  to  compel  a 
conveyance  of  the  legal  title  to  him, 
his  grantor  need  not  be  made  a  party. 
Elliott  V  Armstrong,  2  Blackf.  (Ind'.) 
198. 
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3.  Pleading. — The  general  rules  of  equity  pleading  have 
already  been  stated.^'  It  is  suflficient,  in  this  place,  tg  call  atten- 
tion to  such  rules  as  seem  peculiarly  appropriate  to  the  pleadings 


On  a  bill  filed  to  enforce  the  specific 
performance  of  a  contract,  for  the  con- 
veyance of  real  estate,  it  is  no  defense, 
to  set  up  that  the  money  paid  was  a 
trust  fund ;  or  that  the  purchase  was 
made  by  one  as  trustee  of  another. 
If  a  trust  exists,  the  vendee,  or,  in  case 
of  his  death,  his  heirs,  will  be  liable  to 
account  to  the  cestui  que  trusty  and 
the  latter  is  not  a  necessary  party  to  a 
bill  to  compel  a  conveyance.  Gibbs 
V.  Blackwell,  37  111.  191. 

Pending  a  suit  for  a  specific  per- 
formance of  a  contract  to  convey 
property,  in  which  the  purchase 
money  had  been  paid  into  court,  cred- 
itors of  the  vendor  recovered  judg- 
ments against  him,  and  sold  the  prop- 
erty in  question.  Held^  that  such 
judgment  creditors  were  not  necessary 
parties  to  the  suit,  nor  were  the  pur- 
chasers under  such  judgments.  Se- 
combe  v,  Steele,  20  How.  (U.  S.)  94, 

Where  a  purchaser  of  land  from  the 
State,  having  a  certificate  and  posses- 
sion, but  no  patent,  mortgaged  the 
land,  and  the  mortgagee  purchased  at 
the  sale,  held,  that  the  original  pur- 
chaser was  not  a  necessary  party  to  an 
action  against  the  assignee  of  the 
original  purchaser's  certificate,  to 
compel  a  conveyance  of  the  land. 
Stewart  v.  Hutchinson,  29  How.  Pr. 
(N.  Y.)  181. 

The  wife  of  a  surviving  partner  has 
no  vested  interest  in  real  estate  held 
as  stock  of  the  partnership,  and  need 
not  be  made  a  party  to  a  suit  to  en- 
force a  specific  performance  of  a  con- 
tract for  the  sale  thereof.  Galbraith 
V,  Gedge,  16  B.  Mon.  (Ky.)  631. 

Several  persons  in  possession  of  dis- 
tinct parcels  of  a  tract  of  land,  as  pur- 
chasers, cannot  unite  in  a  bill  to  com- 
pel the  specific  performance,  by  the 
former  owner  of  the  tract,  of  a  con- 
tract for  the  sale  of  the  land  to  a  third 
person,  which  has  been  assigned  to 
one  of  such  purchasers,  on  the  ground 
that  it  was  assigned  to  him  for  the 
benefit  of  all,  especially  where  there  is 
nothing  beyond  the  allegation  in  the 
bill  to  show  that  the  contract  was  so 
assigned.  Wood  v.  Perry,  i  Barb. 
(N.  Y.)ii4. 

The  plaintiff  had  a  right  to  the  con- 
veyance of  certain  land  under  con- 
tract.    Held^  that  he  could  not  bring 
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in  as  parties  to  his  bill  to  enforce  spe- 
cific performance  of  the  contract,  prior 
mortgages  of  this  and  other  land,  in 
order  to  adjust  his  equities  with 
reference  to  the  order  of  sale  on  a  fu- 
ture foreclosure,  or  to  secure  the  ap- 
plication of  the  purchase  money  he 
was  to  pay  to  the  payment  of  the 
mortgage  "debt.  Chapman  v.  West, 
17  N.  Y.  125. 

When  the  obligee  of  a  bond,  condi- 
tioned for  conveyance  of  land,  brings 
a  bill  for  specific  performance,  he  can- 
not make  a  party  one  who  purchased 
from  the  obligor  after  the  obligee's 
note  given  for  the  purchase  money 
was  overdue.  The  proper  defendants 
to  such  a  bill  are  the  obligor  and  his 
heirs.     Harrington  v,  Pinson,  30  Miss. 

30- 

A  wife  cannot,  after  the  death  of 
her  husband  ivho  has  contracted  for 
the  sale  of  her  land,  describing  it  as 
his,  enforce  specific  performance  by 
the  purchaser  for  her  own  benefit. 
Hoover  v.  Calhoun,  .16  Gratt.  (.Va.) 
109. 

Where  the  wife  was  not  a  party  to  a 
contract  for  the  sale  of  land,  she  can- 
not be  required  to  join  in  the  convey- 
ance, and  she  cannot  properly  be  made 
a  party  to  a  bill  by  the  purchaser  for 
specific  performance.  Richmond  v. 
Robinson,  12  Mich.  193. 

Strangers  to  the  contract  are  gen- 
erally not  necessary  parties.  Moul- 
ton  r,  Chaffee,  22  Fed.  Rep.  26; 
Washburn,  etc.,  Mfg.  x\  Chicago  Gal- 
vanized Wire  Fence  Co.,  109  111.  71; 
Pennsylvania,  etc.,  Co.  v.  Ryerson,  36 
N.  J.  Eq.  112;  Smith  v.  Sheldon,  65 
111.  219;  Hanchett  v.  McQueen,  32 
Mich.  22 ;  Bowne  v,  Ritter,  26  N.  J. 
Eq.  456;  Willard  v.  Tayloe,  8   Wall. 

(U.S)557. 

Upon  a  bill  by  the  executor  of  a  de- 
ceased vendor  for  specific  performance 
of  a  contract  for  the  sale  of  land,  no- 
tice to  his  widow  and  heirs  is  not 
necessary,  as  the  contract  of  sale  con- 
verts the  land  into  personalty,  over 
which  the  executor  has  exclusive 
control.  Simmons'  Appeal,  140  Pa. 
St.  567. 

Tenants  in  common,  when  not.  See 
Borden  v,  Curtis,  46  N.  J.  Eq.  468. 

1.  See  EqyiTY  Pleadings,  vol.  6,. 
p.  724. 
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in  suits  for  specific  performance,  and  to  cite  illustrative  cases 
showing  what  pleadings  are  good  and  what  are  bad. 

The  bill  or  complaint  should  show  that  the  contract  is  one 
that  can  be  enforced  ;  that  the  plaintiff  has  performed  or  ofifered 
to  perform  its  conditions  on  his  part;*  that  the  defendant  has 
failed  to  perform;*  that  a  money  compensation  in  damages  would 
not  be  adequate,^  and  that  specific  performance  ought,  in  equity, 
to  be  granted.  It  is  also  necessary,  in  some  cases,  to  aver  a 
demand  and  refusal.* 


1.  Chess'  Appeal,  4  Pa.  St.  52;  45 
Am.  Dec.  668;  Wilson  v.  Lineberger, 
92  N.  Car.  547;  Frixen  v.  Castro,  58 
Cal.  442  ;  McKleroy  v.  Tulane,  34  Ala. 
78;  Bell  V,  Thompson,  34  Ala.  633; 
Bass  V.  Gilliland,  5  Ala.  761 ;  3  Pom. 
Eq.  Jur.  ^  1407.  But  see  Crosbv  v, 
Moses,  48  N.  Y.  Super.  Ct.  146;  Hatch- 
er v.  Hatcher,  3  McMull.  Ch.  (S.  Car.) 
311 ;  Passmore  v.  Moore,  i  J.  J.  Marsh. 
(Ky.)5Qi. 

A  bill  for  the  specific  performance  of 
.  a  contract  must  show  that  the  complain- 
ant has  done  everything  on  his  part 
necessary  to  entitle  him  to  perform- 
ance of  the  contract  by  the  defendant. 
Bates  V,  Wheeler,  2  111.  54;  Underbill 
t'.  Allen,  18  Ark.  466;  Doyle  v.  Teas, 
5  111.  201. 

A  general  statement  that  the  plain- 
tiff had  done  "all  that  he  was  bound  to 
do,''  has  been  held  insufficient.  The 
facts  should  be  stated.  Davis  t>.  Shreve, 
4  Litt.  (Ky.)  261 ;  Hart  v.  McClellan, 
41  Ala.  251;  Duff  V.  Fisher,  15  Cal. 
375.  But  see  St.  Paul  Division  v. 
Brown,  9  Minn.  157.  Under  the  Code 
a  general  averment  of  performance  is 
usually  considered  sufficient. 

2.  A  purchaser  seeking  relief  in  the 
nature  of  a  specific  performance  should 
aver  in  his  bill  that  he  has  requested 
his  vendor  to  make  title  in  conformity 
to  the  terms  of  the  bond  for  title,  or  show 
some  excuse  for  not  doing  so,  and  an 
averment  that  the  vendor  was  insolvent 
is  not  sufficient  to  excuse  the  necessity  of 
such  request.  Carter  v.  Thompson,  41 
Ala.  375.  See  also  Dodge  v,  Clark,  17 
Cal.  586. 

In  a  suit  on  a  bond  for  title,  for  spe- 
cific performance,  an  averment  that  the 
obligee  failed  and  refused,  and  still  fails 
and  refuses,  to  perform  the  conditions, 
is  a  sufficient  statement  of  a  breach. 
Holman  r.  Criswell,  15  Tex.  394. 

Plaintiff,  in  her  bill  must  set  out  her 
title  in  such  manner  as  to  show  her 
right  to  convey.  Freeman  v,  Stokes, 
12  Phila.  (Pa.)  219. 
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But  in  a  suit  brought  by  a  vendor  to 
compel  the  specific  performance  of  a 
contract  to  purchase  land,  a  deed  need 
not  be  tendered  with  the  bill.  Tavener 
V,  Barrett,  21  W.  Va.  656. 

8.  Angus  V,  Robinson,  62  Vt.  60. 

4.  The  following  cases  will  show 
what  should  be  alleged  in  the  bill  in 
particular  instances : 

The  complaint  need  not  allege  the 
plaintiffs  citizenship,  except  in  cases 
where  it  is  necessary  to  jurisdiction. 
Moritz  V.  Lavelle,  77  Cal.  10.  Compart 
Ducie  V.  Ford,  8  Mont.  233. 

A  complaint  to  enforce  specific  per- 
formance of  a  contract  to  convey  real 
estate  must  allege  a  demand  of  the 
conveyance  or  a  sufficient  excuse 
therefor,  or  an  allegation  that  the 
other  party  has  repudiated  the  con- 
tract, or  refused  to  perform  it.  Burns 
r.  Fox,  113  Ind.  205. 

The  allegation  as  to  performance, 
that  '*  plaintiff  has  performed  all  and 
singular  his  agreements  and  covenants 
with  defendant,"  is  sufficient  on  de- 
murrer. Moritz  V,  Lavelle,  77  Cal. 
10. 

**  A  complaint  to  enforce  an  exchange 
of  lands,  which  alleges  that  by  reason 
of  an  error  in  the  supposed  boundaries 
of  defendants'  land,  discovered  by 
plaintiff  since  the  contract  was  made, 
there  is  a  deficiency  in  quantity,  and 
they  are  therefore  unable  to  fully 
carry  out  the  contract,  and  which  pra>-s 
compensation  for  such  deficiency,  states 
a  cause  of  action,  as  plaintiff  may,  at 
his  option,  require  defendants  to  exe- 
cute the  contract  as  far  as  possible,  and 
make  compensation  for  the  residue.** 
Swain  v,  Burnette,  76  Cal.  299. 

Where  defendant  agreed  to  procure 
a  patent  to  mining  land,  and  convey  a 
half  interest  to  complainants,  in  con- 
sideration of  their  relinquishing  all 
claims,  a  complaint  alleging  that  com- 
plainants have  paid  their  share  of  the 
purchase  money,  and  also  that  they 
are  able  and  willing  to  pay  if  defend- 
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ant  will  accept  and  state  how  much 
they  owe,  but  not  alleging  any  time  or 
amount  of  payments,  is  contradictory 
and  insufficient.  Ducie  v.  Ford,  8 
Mont.  333. 

Where,  upon  the  face  of  an  agree- 
ment to  convey  land,  the  description  of 
the  land  is  sufficient,  but  the  fact  may 
be  that  the  defendant  or  party  to  con- 
vey has  more  than  one  tract  answering 
the  description,  and  thus  the  descrip- 
tion may  be  rendered  indefinite  and 
insufficient,  it  is  not  necessary  for  the 
plaintiff  to  allege,  in  the  bill  for  spe- 
cific .performance,  that  the  defendant 
has  only  one  tract  answering  the  de- 
scription, but  the  burden  is  upon  the 
defendant  to  set  up  in  his  answer  and 
prove  his  ownership  of  two  such  tracts. 
Lente  v.  Clack,  22  Fla.  515. 

The  Colorado  statute  provides  that 
"nothing  contained  in  chapter  43  of 
*■  Frauds  and  Perjuries  '  shall  be  con- 
strued to  abridge  the  power  of  courts 
of  equity  in  cases  of  part  performance 
to  compel  specific  performance."  De- 
fendant made  a  verbal  contract  to  con- 
vey a  tract  of  land  to  plaintiff's  grant- 
or, on  condition  that  she  would  make 
certain  improvements  thereon.  A  com- 
plaint contained  averments  showing 
an  acceptance  of,  and  compliance 
with,  the  terms  of  the  proposition 
made  by  defendant.  Held^  that  the 
averments  of  the  complaint  showed  a 
proper  case  for  specific  performance. 
Hayt  T'.  Hunt  (Colo.  1887),  15  Pac. 
Rep.  410.  So,  it  is  held,  in  California^ 
that  the  complaint  need  not  aver  that 
the  contract  was  in  writing.  Nunez  v, 
Morgan,  77  Cal.  427. 

"A  bill  that  asks  a  specific  perform- 
ance against  one  defendant,  and  to  en- 
join a  suit  for  unlawful  detainer, 
brought  by  other  defendants,  claiming 
under  title  from  the  former  defendant, 
is  not  multifarious."  Shafer  v.  0*Brien, 
-^i  W.  Va.  601.  See  also  Young  v. 
Young,  45  N.  J.  Eq.  27 ;  Henry  v.  Mc- 
Kittrick,  42  Kan.  485. 

When  the  description  in  a  bill  for 
specific  performance  of  a  contract  for 
the  sale  of  land  and  the  proof  are  so 
vague  that  the  court  cannot  describe 
the  boundaries  of  the  land  with  cer- 
tainty, a  decree  will  not  be  granted." 
Askew  V,  Carr,  81  Ga.  185. 

A  complaint  praying  specific  per- 
formance of  a  contract  for  the  sale  of 
land  need  not  allege  that  plaintiff  has 
no  adequate  remedy  in  damages,  nor 
that  defendant  is  the  owner  of  the  land 
when  the  action  is  brought,  where  it 


does  allege  that  he  was  such  owner 
when  he  made  the  offer,  and  the 
complaint  was  filed  on  the  day  when 
plaintiff  accepted  it."  Ide  v.  Leiser,  xo 
Mont.  5. 

C,  in  consideration  of  plaintifTs 
prospective  services  •  as  attorney  for 
him  in  litigation  then  pending  con- 
cerning land,  agreed  to  convey  to 
plaintiff  a  certain  Tot "  out  of  the  prem- 
ises which  may  be  recovered  by 
him."  After  C's  death,  and  after  plain- 
tiff had  performed  services  in  the  liti- 
gation, C's  administrator  compromised 
against  plaintiff's  advice,  and  conveyed 
C's  interest  in  the  land  to  B,  the  other 
litigant.  Heldy  that  a  complaint  in  a 
suit  for  specific  performance  need  not 
allege  against  C's  administrator  and  B, 
and  purchasers  from  B  that  C  had  any 
title  to  the  land,  as  plaintiff  was  en- 
titled, as  against  all  the  defendants,  to 
a  convey  of  C's,  interest,  whatever  it 
may  have  been.  King  v,  Gildersleeve, 
79  Cal.  504. 

The  complaint  was  held  sufficient  in 
a  suit  for  specific  performance  of  a 
bond  to  make  **  a  good  and  valid  deed 
in  common  form,"  which  described  the 
bond  in  accordance  with  its  legal 
effect  as  an  obligation  to  convey  *'  in 
fee-simple  by  warranty  deed."  Phillips 
V,  Herndon,  78  Tex.  378. 

Under  a  prayer  for  general  relief, 
plaintiffs  may  be  entitled  to  a  decree 
for  a  specific  performance  of  the  stipula- 
tions in  the  deed,  although  not  prayed 
for  specifically.  Shenandoah  Valley 
R.  Co.  V,  Dunlop,  86  Va.  346. 

"Equity  will  not  aid  in  enforcing 
specific  performance  of  a  parol  con- 
tract for  the  purchase  of  land,  where 
the  purchaser  seeks  to  take  it  from  the 
operation  of  the  Statute  of  Frauds  by 
alleging  part  payment,  unless  the  con- 
tract is  definitely  alleged,  and  the 
proof  clearly  establishes  the  particular 
contract  set  up  in  the  bill.''  Allen  z\ 
Young,  88  Ala.  338. 

In  a  bill  for  specific  performance  of 
a  contract  to  procure  the  surrender  of 
a  lease  held  by  defendant  and  his  part- 
ner, it  is  not  necessary  to  allege  that 
defendant  is  able  to  get  his  partner  to 
execute  such  surrender.  Borden  v, 
Curtis,  46  N.J.  Eq.468. 

The  contract  must  be  accurately 
stated  in  the  bill,  and  the  proof  should 
correspond  with  the  contract  thus  set 
up.     Carswell  v,  Walsh,  70  Md.  504. 

The  courts  will  not  decree  specific 
performance  of  a  contract  to  sell  land, 
the  price  of  which  plaintiff  was  to  pay 
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In  suits  for  specific  performance,  it  seems,  contrary  to  the 
general  rule,  that  the  defendant  may  be  granted  affirmative  re- 
lief without  filing  a  cross-bill.  Thus,  where  the  parties  differ  as 
to  the  terms  of  the  contract,  and  the  matter  is  decided  in  favor 
of  the  defendant,  the  court  may  compel  the  plaintiff  to  perform 
the  contract  thus  established,  although  no  cross-bill  has  been 
filed.i 


in  work,  where  the  complaint  fails  to 
show  how  much  work  has  been  done, 
how  much  has  been  paid  in  that  way, 
what  is  the  balance  due,  or  that  there 
is  any  dispute  on  these  points.  Wake- 
ham  V.  Barker,  82  Cal.  46;  May- 
ger  V,  Cruse,  5  Mont.  485;  Powell 
V,  Central  Plank  Road  Co.,  24  Ala. 
441 ;  Arguello  xk  Edinger,  10  Cal. 
150;  Cameron  v.  Abbott,  30  Ala.  416; 
Crocker  v.  Higgins,  7  Conn.  342  ;  Pitts 
V.  Cable,  44  III.  103;  Park  v.  Johnson, 
4  Allen  (Mass.)  259;  'Mills  v,  Metcalf, 
I  A.  K.  Marsh.  cKy.)  477;  Roy  v. 
Willink,  4  Sandf.  Ch.  (X.  Y.)  525; 
Mallory  v.  Mallory,  i  Busb.  Eq.  (N. 
Car.)  80;  Yonger'r.  Welch,  22  Tex. 
417;  Low  T'.  Heck,  3  W.  Va.  680; 
Harris  x\  Knickerbacker,  5  Wend.  (N. 
Y.)  638;  Kauffman's  Appeal,  55  Pa. 
St.  383;  Hudson  V.  Johnson,  45  Cal.  21 ; 
Narrow,  r.  Laurence  University,  7 
Wis.  574 ;  New,  etc.,  R.  Co.  v.  Lawton, 
35  N.  1.  Eq.  386;  II  Am.  &  Eng.  R. 
Cas,  406;  Jones  v.  Jones,  49  Tex.  683; 
Piatt  V,  Stonington  Sav.  Bank,  46 
Conn.  476;  Clough  v.  Hart,  8  Kan. 
487 ;  Martin  v.  Merritt,  57  Ind.  34;  26 
Am.  Rep.  45 ;  Greenfield  v.  Carleton, 
30  Ark.  547 ;  Capehart  v.  Hale,  6  W. 
Va.  547. 

See  generally,  Coolbaugh  v.  Roe- 
mer,  32  Minn.  445 ;  Farwell  x\  John- 
ston, 34  Mich.  342  ;Fitschen  t*.  Thomas, 
9  Mont.  52;  Taft  r.  Taft,  73  Mich.  502  ; 
Zeringue  i'.  Texas,  etc.,  R.  Co.,  34 
Fed.  Rep.  239;  Gerrish  i'.  Tourie,  3 
Gray  (Mass.)  82;  Swales  r.  Jackson,  126 
Ind.  282 ;  Fife  v,  Clayton,  13  Ves.  546; 
Lattin  v.  Hazard,  85  Cal.  sS;  Deglow 
f.  Meyer  (Ky.  1891).  15  S.  W.  Rep. 
875;  Phillips  V.  Herndon,  78  Tex.  378; 
Horton  r.  Hubbard,  83  Mich.  123; 
Bvars  T'.  Thompson  (Tex.  1891),  15  S. 
W.  Rep.  1087;  Slingerland  v,  Slinger- 
land.  46  Minn.  100. 

In  a  suit  for  specific  performance  of 
a  contract  to  convey  land  it  should  be 
so  described  that  it  can  be  identified 
and  a  conveyance  decreed.  Gray  r. 
Davis,  3  J.  J.  Marsh.  (Ky.)  381 ;  Baker 
I'.  Hathaway,  5  Allen  (Mass.)  103; 
Allen    V,    Chambers,  4  Ired.    Eq.  (N. 
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Car.)  125.  As  to  what  is  sufficient,  see 
Goodenow  v,  Curtis,  18  Mich.  29S; 
Askew  r.  Carr,  81  Ga.  685 ;  Carswell 
V.  Walsh,  70  Md.  504. 

The  prayer  of  a  bill  in  equity  for  re- 
lief, on  the  ground  of  a  promise  by  the 
defendant  to  give  a  mortgage  to  secure 
some  notes  of  his,  due  to  the  com- 
plainant, is  too  vague  and  indefinite  to 
enforce,  where  there  fs  no  sf>ecifica- 
tion  of  the  property,  whether  land  or 
personal  estate,  which  was  agreed  to  be 
mortgaged.  Sanderson  x\  Stockdale, 
II  Md.  563. 

The  petition  must  state  the  terms  of 
the  agreement.  Ward  t*.  Stuart,  62 
Tex.  333.  And  in  some  of  the  Sutes 
the  written  contract  must  be  set  out  in 
full. 

A  complaint,  in  a  suit  to  compel 
from  heirs  the  specific  performance  of 
their  ancestor's  agreement  to  convey 
land,  need  not  allege  title  in  the  ances- 
tor. Cottrell  V.  Cottrell,  81  Ind.  87; 
Moore  v.   Burrows,  34   Barb.   (N-Y.» 

173- 

It  is  held  in  California  that  if  the 
vendee  relies  on  part  performance  as  a 
ground  for  compelling  specific  per- 
mrmance  of  an  oral  agreement  to  con- 
vey land,  he  must  aver  in  his  com- 
plaint the  acts  constituting  part 
performance.  An  allegation  that  he 
entered  and  made  valuable  improve- 
ments is  not  enough.  Fowler  r. 
Sutherland,  68  Cal.  414. 

1.  Fife  V.  Clayton,  13  Vcs.  546; 
Stapylton  V.  .Scoft,  13  Ves.  425;  Red- 
field  V.  Gleason,  61  Vt.  220;  Northern 
R.  Co.  V,  Ogdensburg,  etc.,  R.  Co.,  iS 
Fed.  Rep.  815;  Bradford  v.  Union 
Bank,  13  How.  (U.  S.)  57.  Sec  also 
Adams  7*.  Valentine.  ^^  Fed.  Rep.  i; 
Thompson  r.  Hawlcy,  14  Oregon  199. 
But  it  is  doubtful  if  this  rule  would  ap- 
ply in  the  code  States,  and  it  has  been 
held  in  Illinois  that  a  cross-bill  is 
necess<iry  if  the  defendant  desires 
affirmative  relief  in  a  suit  for  specific 
performance.  Hanna  v.  Ratekin,  43 
111.  462.  And  the  same  has  also  been 
hei^l  in  Tennessee.  Bussy  r.  Gant,  10 
Humph.  (Tenn.)  238. 
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Where  the  original  bill  is  fatally  defective  upon  its  face,  either 
in  form  or  substance,  a  demurrer  will  lie  ;^  but  defects  not  appar- 


Cross-BUli.  —  Affirmative  relief  by 
way  of  specific  performance  maj  be 
granted  the  defendant,  where  the  find- 
ing is  in  hrs  favor,  upon  a  [Proper  cross- 
bill. Moser  r.  Cochrane,  107  N.  Y. 
35;  Thompson  v.  Hawlej',  14  Oregon 
199;  Harshman  v.  Mitchell,  117  Ind. 
312.  See  also  Bliss  on  Code  Pleading,. 
hk  349-35^-  See  Kelly  v.  Dee,  2 
Thomp.  &  C.  (N.  Y.)  286. 

It  has  been  held  that  a  cross- bill 
may  be  filed  at  any  time  before  the 
final  hearing.  Neal  v,  Foster,  34  Fed. 
Rep.  496;  Rogers  v.  Reissner,  31  Fed. 
Rep.  592.  See  as  to  the  requirements 
of  a  cross-bill,  and  the  proceedings 
thereon,  Foster's  Fed.  Prac,  ^§  172- 
173,  note  to  Hurd  v.  Case,  83  Am.  Dec. 
251.  EqyiTY  Pleadings,  vol.  6,  pp. 
769-771. 

In  a  suit  for  the  specific  performance 
of  an  agreement  to  convey  land  accord- 
ing to  the  condition  of  a  title- bond 
which  recited  payment  of  the  consider- 
ation— held,  that  defendant  could,  in  his 
cross -complaint,  contradict  this  recital, 
and  demand  payment  of  the  purchase 
money,  and  that  plaintiff  could  not 
reply  that  the  Statute  of  Limitations 
interposed  a  bar  to -defendant's  demand 
for  the  purchase  money.  Hamilton  v, 
Plaut,  81  Ind.  417.  See  also  Bennett  r. 
Welch,  25  Ind.  140;  87  Am.  Dec.  354. 

In  a  proceeding  for  partition  defend- 
ant filed  a  cross-complaint,  alleging 
that  he  and  plaintiff,  as  tenants  in  com* 
mon,  had  executed  a  title- bond  for  the 
property  to  B,  the  consideration  for 
which  was  to  be  paid  by  procuring  and 
surrendering  for  cancellation  certain 
notes  executed  by  plaintiff,  for  which  he 
alone  was  liable;  that  the  bOnd  had 
been  assigned  for  value  to  defendant, 
and  that  he  h^d  caused  the  notes  to  be 
surrendered  to  plaintiff;  and  prayed 
for  specific  performance  of  the  obliga- 
tions of  the  title-bond.  Held^  that  it 
was  not  necessary  to  allege  or  show  a 
demand  for  a  deed  before  filing  the 
cross-complaint,  and  that  defendant 
was  entitled  to  a  decree  for  specific 
performance.  Harshman  v,  Mitchell, 
1x7  Ind.  312. 

In  a  suit  for  specific  performance  the 
defendant  cannot  set  up  in  a  cross-bill 
fraud  of  the  plaintiff  in  other  matters 
not  connected  with  the  contract.  May 
V.  Armstrong.  3  J.  J.  Marsh.  (Ky.) 
260;  20  Am.  Dec.  137.  But  see  Cross 
V.  De  Valle,  i  Wall.  (U.  S.)  5. 


1.  Thus  where  the  laches  of  com. 
plainant  appears  on  the  face  of  the  bill, 
advantage  may  be  taken  by  demurrer. 
McCabe  v,  Mathews,  40  Fed.  Rep.  338. 

So  where  a  bill  to  enforce  the  specific 
performance  of  a  contract  shows  that 
such  contract  is  within  the  Statute  of 
Frauds  it  is  ground  of  demurrer. 
Chambers  v.  Lecompte,  9  Mo.  575. 

In  Vermont^  a  bill  for  specific  per^ 
formance  of  a  contract  to  deliver  bonds  is 
demurrable  unless  it  sets  forth  such 
facts  as  show  that  a  money  compensa- 
tion, to  be  recovered  in  a  suit  at  law, 
will  not  be  adequate.  Angus  t;.  Robin- 
son, 62  Vt.  60.  See,  also,  Prewitt  v, 
Jenkins,  i  Blackf.  (Ind.)  294. 

A  demurrer  lies  to  a  bill  for  the  spe- 
cific performance  of  a  contract  of  sale 
made  by  an  agent,  which  fails  to  show 
that  the  person  executing  the  same 
was  the  agent  of  the  owner,  duly  au- 
thorized, either  by  any  charge,  or  by 
the  contract  so  far  as  it'is  set  out.  Roby 
V.  Cossitt,  78  111.  638. 

When  a  bill  for  specific  performance 
and  injunction,  with  several  non-resi- 
dent corporations  defendants,  does  not 
state  definitely  when  the  contract  is  to 
be  performed,  nor  where  made,  nor 
whether  to  be  performed  in  or  out  of 
the  State,  and  does  not  give  the  name 
of  the  alleged  agent  of  the  non-resident 
corporations,  and  the  consideration 
agreed  to  be  paid,  a  demurrer  to  the  bill 
should  be  sustained.  Iron  Age  Pub. 
Co.  V.  Western  Union  Tel.  Co.,  83 
Ala.  498. 

A  demurrer  was  held  properly  sus- 
tained to  a  bill  for  specific  performance 
which  alleged  that  defendant  author- 
ized a  firm  of  brokers  to  sell  his  land 
at  $45  net  per  acre  if  sold  without  the 
growing  crops,  and  for  $47.50  net  if  sold 
with  the  growing  crops,  and  that  the 
brokers  sold  to  plaintiff  for  a  lump  sum, 
without  showing  the  number  of  acres, 
or  whether  it  was  sold  with  or  without 
the  growing  crops.  Stephens  v,  Soule, 
83  Cal.438. 

So  where  a  complaint  for  specific 
performance  alleged  that,  in  considera- 
tion of  benefits  to  accrue  from  a  steam 
dummy  railroad  which  plaintiff's  as- 
signor agreed  to  build,  defendant  made 
a  written  contract  to  execute  to  him 
certain  notes,  and  also  a  deed  to  five 
acres  of  land  on  the  .line  of  the  pro- 
posed road,  and  deliver  them  to  a  cer- 
tain bank  in  escrow,  to  be  delivered  to 
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ent  upon  its  face,  and  special  matters  of  defense,  must  genenZy 
be  taken  advantage  of  by  plea  or  answer.* 


him  if  he  completed  the  road  in  a  time 
specified,  otherwise  to  be  returned;  that 
said  assignor  built  the  roa(f  as  agreed 
within  the  time  limited ;  that  afterwards 
he  conveyed  to  plaintiff  all  his  right  to 
a  deed  of  the  land ;  and  that  plaintiff 
had  demanded  a  deed  therefor,  which 
defendant  refused  to  make,  it  was  held 
that  a  demurrer  to  the  complaint  would 
lie  since  it  did  not  appear  therefrom 
that  defendant  had  not  performed  his 
contract  b^^  delivering  the  note  and 
deed  to  the  bank,  or  to  plaintifTs 
assignor.     Lattin   v.   Hazard,   85   Cal. 

58. 

But  where  in  an  action  to  reform  a 
deed,  and  for  the  specific  performance 
of  a  contract  for  the  sale  of  land,  the 
complaint  shows  on  its  face  that  the 
purchase  price  was  accepted,  and  a  deed 
delivered,  a  demurrer  on  the  ground  of 
inadequacy  of  consideration  will  not  be 
sustained.  Nicholson  v.  Tarpey,  70  Cil. 
608. 

And  a  bill  filed  by  a  married  woman 
and  her  husband,  for  performance 
of  a  contract  for  the  sale  of  land  be- 
longing to  the  female  plaintiff,  is  not 
demurrable  because  it  appears  on  the 
face  of  the  deed  tendered  with  the  bill, 
that  the  acknowledgment  is  dated  after 
the  suit  had  been  commenced.  Vaught 
V,  Cain,  37  W.  Va.  424. 

1.  See  EquiTY  Pleadings,  vol.  6, 
p.  785;  Demurrer,  vol.  5,  pp.  550-552. 

Thus,  where  it  did  not  appear  on  the 
face  of  a  complaint  that  the  proposi- 
tion from  defendant,  specifying  the  con- 
ditions on  which  he  would  convey,  was 
not  in  writing.  Held^  that  the  question 
whether  defendant's  proposition  was  in 
writing  could  not  be  raised  hy  demur- 
rer ;  if  raised  at  all  it  must  be  by  an- 
swer. Hayt  T'.  Hunt  (Colo.  1877),  15 
Pac.  Rep.  410. 

So,  where  the  Statute  of  Limitations 
or  the  Statute  of  Frauds  is  relied  on  by 
the  defendant,  it  must  be  pleaded  un- 
less it  appears  upon  the  face  of  the  bill 
that  the  contract  is  within  the  statute. 
Frye  on  Spec.  Perform,  *i56;  Limit- 
ation OF  Actions,  vol.  13,  p.  769. 

Tlie  Answer. — Where,  in  the  answer 
to  a  bill  for  the  specific  performance  of 
a  contract  of  sale  of  real  estate,  the 
vendor  admits  his  failure  to  convey  on 
demand,  and  claims  not  only  the  bal- 
ance of  the  purchase-money  agreed  on, 
but  also  an  old  debt  of  the  vendee's 
father,  which  is  alleged  to  be  a  lien  on 


the  land,  before  he  is  ^v-flling  to  exec:..' 
a  deed,  this  beings  new  matter,  no:  f^ 
sponsive  to  the  allegations  of  the  c'L 
and  not  supported  by  proof,  b  a:- 
ground  for  denying^  the  relief  prajt-: 
for.     Smoot  v.  Rea,  19  Md.  398. 

When  the  vendor,  plaintiff,  alle^ 
that  he  is  able,  ready,  and  willing  -j 
convey  the  title,  and  'tenders  a  conw 
ance,  the  purchaser  must  either  stct 
that  the  vendor  has  no  title;  or.  if  the 
title  is  defective,  must  f>oint  out  the  U 
fects,  that  they  may  be  reniedicd  or  tia 
contract  rescinded.  Logman  v.  Bull,  p 
Ky.  607. 

W^here  an  obligee,  in  a  bond  \o  rcakt 
title,  files  a  bill  for  a  specific  perforroanre 
of  the  contract,  and    clainns  to  hate  the? 
land   conveyed     according^   to    certain 
boundaries,    which,     he    alleg^es.  wiere 
meant  by  the  contract,  and   the  defend- 
ant,   in  his  answer,  denies    that  socii 
boundaries  were  meant,  and  sets  oat  o-:h- 
ers,'  which,  he  alleges,  were   intend«ti. 
the  plaintiff,  not  having  in  the  p\c*d\vsp. 
averred  his  willingness  to  accept  a  deed 
according  to  the  lines  as  set  out  by  tbe 
defendant,  and    not   having  offered  t9 
release  him   from  any  farther  claim,  fe 
not  entitled  to  a  decree    according  tt> 
the  defendant's  allegations.     Richard- 
son XK  Godwin,  6  Jones'   Eq.  (N.  Car.) 
229;  Sain   V.  Dulin,   6  Jones*   Eq.  fN. 
Y.)  195.      See  also   Gariss  r*.  Gartss. 
13  N.J.  Eq.  320. 

The  answer  to  a  bill  for  the  specific 
performance  of  a  contract  oi  sale  ad- 
mitted that  **the  defendant  negotiatol 
to  and  with  the  plaintiff  for  a  sale  of  tlie 
lot  for  $700,'*  but  denied  'nhat  the  de- 
fendant did  sell  the  same."  Held^  that 
the  contract  was  not  admitted.  Auter 
T'.  Miller,  18  Iowa  405. 

In  a  suit  to  enforce  specific  perfonn- 
ance  of  a  contract  to  convey  land,  the 
defendant  cannot  avail  himself  of  the 
facts  that  the  land  is  his  homestead; 
that  he  is  a  married  man,  and  that  his 
wife  did  not  join  in  the  contract,  as  a 
defense  to  the  action,  without  pleading 
such  facts,  unless  the  plaintiff  consents 
to  try  that  defense  without  it  being 
pleaded.  Such  facts  cannot  be  proved 
under  a  mere  denial  of  the  execution. 
Brown  v,  Eaton,  21  Minn.  409. 

Where,  pending  a  suit  for  a  specific 
performance,  it  becomes,  by  the  act  oi 
a  third  party,  impossible  for  defendant 
to  perform,  he  should  be  allowed  to  set 
up  the  facts  by   supplemental  answer. 
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It  has  been  held,  however,  that  evidence  of  the  illegal  purpose 
for  which  a  house  was  sold  may  be  introduced  'under  a  general 
denial.* 

An  independent  claim  which  the  defendant  has  against  the 
plaintiff  cannot  be  set  up  by  way  of  defense  to  a  bill  for  specific 
performance.*  Nor  is  the  insolvency  of  the  plaintiff  any  de- 
fense, where  the  contract  was  entered  into  with  a  knowledge  of 
such  insolvency,^  nor  where  the  plaintiff  tenders  security.* 

4.  Evidence. — The  proof  must,  in  every  essential  particular, 
correspond  with  the  contract  stated  in  the  bill,^  although  a 
slight  variance  in  immaterial  matters  may  not  be  fatal,^  and,  in 
many  cases,  the  pleadings  may  be  amended  so  as  to  correspond 
with  the  proof.'' 

The  burden  of  proof  is  upon  the  plaintiff  to  show  the  making 
of  the  contract  and  its  terms,^  and  to  establish  his  title,  if  put  in 


Wilbur  v.  Gold,  etc.,  Tel.  Co.,  52  N.  Y. 
Super.  Ct.  189. 

Where,  to  a  bill  for  the  specific  per- 
formance of  a  contract  to  convey  land, 
the  defendant  pleads  that  the  contract 
was  not  in  writing,  and  is  void,  and  at 
the  same  time  answers,  denying  the 
contract  set  up  in  the  bill,  the  answer 
overrules  the  plea ;  and,  to  entitle  the 
plaintiff  to  a  decree  against  such  an 
answer,  he  must  show  a  contract  in 
writing.  Wildbahn  v.  Robidoux,  11 
Mo.  659. 

See  also  Hughes  xk  Young,  31  N.  J. 
Eq.  60;    Dorsey   v,   Campbell,    Bland 
(Md.)  356;  Spence  v,  Spence,  17  Wis. 
448;    Williams  v,   Langevin,  40  Minn.^ 
180;  Bragg  t/.  Olson,  128  111.  540. 

1.  Sprague  v.  Rooney,  104  Mo.  349. 

a.  Kight  V,  Luke,  69  Ala.  433; 
Thompson  v.  Winter,  42  Minn.  121; 
Seaman  v.  Van  Rensselaer,  10  Barb. 
(N.  Y.)  81;  Cook  V,  Cook,  77  Tex.  85. 
And  see  Morgan  v,  Herrick,  21  111. 
481. 

3.  Brush -Swan  Light  Co.  v.  Brush 
Electric  Light  Co.,  43  Fed.  Rep.  225. 

4.  McFarlane  r.  Williams,  107  111!  33. 

5.  Cars  well  v.  Walsh,  70  Md.  504; 
Forsyth  v.  Clark,  3  Wend.  (N.  Y.) 
637;  Magee  v.  McManus,  70  Cal.  553; 
Taylor  v.  Williams,  45  Mo.  80. 

Thus,  where  the  bill  averred  that  the 
contract  was  made  September  30,  1885, 
while  the  proof  showed  that  it  was 
made  September  30,  1886,  the  variance 
was  held  fatal.  Johnston  v,  Jones,  8^ 
Ala.  286. 

So,  a  bill  alleging  an  agreement  to 
paj'  the  purchase  money  in  seven  years, 
with  interest,  was  held  not  to  be  sup- 
ported by  proof,  or  the  admission  of  a 
contract  to  pay  in  seven  vears,  without 
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interest.     Harris    v.   Knickerbacker,   5 
Wend.  (N.  Y.)  638. 

6.  Taft  V,  Taft,  73  Mich.  502 ;  Wil- 
liams V,  Langevin,  40  Minn.  180;  Zane 
V.  Zane,  6  Munf.  (Va.)  406;  Farley  v. 
Eller,  20  Ind.  322;  Andrews  v,  An- 
drews, 20  Ala.  432;  Ashmore  v,  Evans, 
II  N.J.  Eq.  151. 

A  bill  in  equity  for  specific  perform- 
ance of  a  contract  of  sale  alleged  that 
the  whole  of  the  purchase  money  had 
been  paid,  and  also  offered  to  pay  any 
sum  which  might  be  found  to  be  still 
due.  Heldy  that  the  bill  might  be  sus- 
tained though  the  proof  showed  that  a 
part  of  the  purchase  money  was  still 
due.     Mix  v.  Beach,  46  111.  311. 

In  a  contract  for  the  conveyance  of 
land,  the  time,  place,  and  mode  of  pay- 
ment are  not  matters  of  substance,  un- 
less made  so  by  the  express  stipulations 
of  the  parties,  or  unless  this  is  to  be  in- 
ferre<^  froip  the  special  nature  of  the 
case.  Therefore,  where  on  a  bill  for 
the  specific  performance  of  a  parol 
agreement  for  the  purchase  and  con- 
veyance of  lands,  the  contract  as 
proved  differed  in  these  particulars 
from  that  set  out  in  the  bill,  but  corre- 
sponded in  other  respects,  it  was  held 
that  the  variance  was  not  material. 
Bomier  v.  Caldwell,  8  Mich.  463. 

7.  Cairncross  v,  McGrann,  37  Minn. 
130. 

8.  Williamson  r.  Williamson,  4  Iowa 
279;  Walsh  V.  Barton,  24  Ohio  St.  28; 
Magee  v.  McManus,  70  Cal.  553.  See 
also  cases  cited  in  next  note  below. 
Lapham  v.  Driesvogt,  36  Mo.  App.  275; 
Worthington  v.  Worthington  (Neb. 
i89i),49N.  W.  Rep.  354. 

But  where  the  defendant  pleads 
fraud,  mistake,  rescission  by  a  new  con> 
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issue  by  the  answer  ;*  and  the  evidence  upon  these  points  must  bt 
clear  and  satisfai^tory  to  warrant  a  decree  of  specific  performanct- 
The  circumstances  under  which  the  contract  was  made  may  ga- 
erally  be  shown.'  The  defendant  may  show  by  parol  cvidea:: 
that  the  contract  was  without  consideration;*  that  his  understand- 
ing as  to  the  extent  of  the  property  included,  or  the  meaning  i 
the  contract  differed  from  that  of  the  plaintiff  at  the  time  it  was 
executed  ;*  that,  through  mistake,  the  writing  does  not  express 
the  real  agreement  of  the  parties,  or  that  he  was  induced  to  enter 


tract,  or  some  other  affirmative  defense 
the  burden  of  proof  as  to  such  defense 
is  generally  upon  him.  Durst  v.  Swift, 
II  Tex.  273;  Crawford  v.  Paine,  19 
Iowa  172;  Pike  v.  Underhill,  24  Ark^ 
124;  Trustees  of  Lexington  v,  Lindsay, 
2  A.  K.  Marsh.  (Ky.)  443;  Ferussac  v. 
Thorn,  i  Barb.  (N.  Y.)  42;  Wheeler  v. 
Wheeler  (Supreme  Ct.),  2  N.  Y.  Supp. 
496. 

He  must  prove  the  identical  con- 
tract alleged.  McFarland  v.  Reeve,  5 
Del.  Ch.  118. 

1.  Cornell  v,  Andrus,  36   N.  J.  Eq. 

321. 

a.  Allen  V,  Fiske,  42  Vt.  462;  Wil- 
mer  v,  Farris,  40  Iowa  309;  Madeira  v, 
Hopkins,-  12  B.  Mon.  (Ky.)  595;  Lob- 
dell  V.  Lobdell,  36  N.  Y.  327;  Sims  v, 
McEwen,27  Ala.  184;  Brewer  v.  Wil- 
son, 17  N.J.  Eq.  180;  Carver  v.Lasater, 
36  111.  182;  Allen  V,  Webb,  64  111.  342; 
Suydam  v.  Columbus  Ins.  Co.,  18  Ohio 
459;  Wright  f.  Wright,  31  Mich.  380; 
Tiernan  r\  Granger,  65  111.  351;  Veth 
V,  Gierth,  92  Mo.  97;  Odell  v,  Morin,5 
Oregon  96;  Higg^ns  v,  Butler,  78  Me. 
520;  Burton  v.  Vessels,  5  Del.  Ch.  568; 
Foster  v.  Kimmons,  54  Mo.  488. 

*'A  court  of  equity  will  not  enforce  a 
parol  contract  for  tne  sale  or  exchange 
of  land,  unless  the  terms  of  the  con- 
tract are  admitted  or  clearly  proven.*' 
Boggs  V.  Bodkin,  32  W.  Va.  566 ;  Ralls 
V.  Ralls,  82  111.  243. 

Specific  performance  of  an  agree- 
ment made  with  the  owner's  agent  for 
the  sale  of  land  will  not  be  decreed 
unless  the  evidence  clearly  shows  the 
terms  of  the  contract  and  the  author- 
ity of  the  agent,  or  a  ratification  by 
the  owner.  Hadfield  v.  Skelton,  69  Wis. 
460. 

Thus,  in  a  recent  case,  the  issue 
being  whether  the  agent  who  sold  the 
land  to  complainants  was  authorized  to 
sell,  one  of  the  respondents  and  the 
agent  g^ve  nearly  all  the  testimony  re- 
garding such  authority.  Their  testi- 
mony was   directly  contradictory,  that 


of  the  respondent  being  that  the  a# 
was  made  after  the  expiration  of  ik 
time  in  which  the  ag^ent  was  autk> 
ized  to  sell.  The  evidence  shoirei 
that  respondent  had  previously  pat  ifef 
land  in  the  hands  of  one  agent  to  «<?.'!, 
and  was  averse  to  placing  it  in  ib* 
hands  of  any  other.  The  agent  testi- 
fied that  the  respondent  had  previoofh' 
stated  to  him  substantially  the  sa^^ 
facts  relative  to  the  transaction  as  fee 
latter  had  testified  to  at  the  trJJ 
Held^  that  specific  performance  woal=: 
not  be  decreed.  Blair  z?.  Sheridan,  fe 
Va.  527. 

The  party  seeking  to  enforce  per- 
formance must  prove  the  contract  sub- 
stantially as  pleaded,  and  by  dear. 
definite,  and  satisfactorv  evideDoe- 
Cutsinger  t\  Ballard,  115  Ind.  q3- 

8.  Ratcliffe  v,  Allison,  3  Rand.  (Vi  ■ 
537;  Printup  V,  Mitchell,  17  Ga.  5;S; 
63  Am.  Dec.  258;  Lennon  r.  Siil» 
(Supreme  Ct),  5  N.  Y.  Supp.  S;o: 
Campbell  v,  McClenahan,  6  S.  &  R- 
(Pa.)  171. 

4.  Short  V.  Price,  17  Tex.  405:  K 
ferys  V,  Jefferys,  Craig  &  Ph.  13S. 

It  may  also  be  shown  by  parol  tha* 
the  consideration  has  been  pai<i 
Vincent  t>.  Larson,  i  Idaho  (N-  ^ ' 
241. 

e.  Cortelyou's  Appeal.  102  Pa.  5t. 
576;  Coles  V.  Boune,  10  Paige  (N.Y.! 
526 ;  2  Pom,  Eq.  Jur.,  ^  860. 

Thus,  where  the  evidence  showr^i 
that  the  plaintiff  understood  that  there 
was  an  absolute  sale,  while  the  defend- 
ant understood  that  he  was  uking;  the 
land  upon  condition  only  that  it 
turned  out  as  represented'  with  the 
right  to  return  it,  and  recover  the  pur- 
chase money,  if  it  did  not  turn  out  so. 
it  was  held  that  equity  would  not  de- 
cree specific  performance.  Veth  '• 
Gierth  (Mo.),  4  S.  W.  Rep.  432.  And 
in  the  same  case  it  was  held  that  the 
rule  as  to  the  admission  of  such  en- 
dence  is  liberal  in  favor  of  the  defend- 
ant. 
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into  it  through  mistake,  fraud,  or  surprise^*  So,  under  proper 
pleadings,  the  defendant  may  show  that  the  contract  relied  on  by 
the  plaintiff  has  been  rescinded  hy  a  parol  agreement,*  but  not 
that  it  has  been  modified  by  a  contemporaneous  parol  contract.* 
The  courts  are  very  liberal  in  admitting  evidence  in  favor  of  the 
defendant,  and  any  good  reason  why  the  equitable  relief  de- 
manded should  not  be  granted  may  be  shown  by  competent 
parol  evidence.*  To  justify  refusing  specific  performance  much 
less  proof  is  required  than  to  sustain  a  bill  to  set  aside  a  con- 
tract for  fraud  or  mistake.* 

Ordinarily  presumptions  will  not  be  indulged  in  favor  of  the 
contract  sought  to  be  enforced  but  the  complainant  will  be  put  to 
full  proof  of  the  terms  and  provisions  of  the  agreement.  Thus 
it  has  been  held  that  specific  performance  of  a  contract  for  the 


So,  in  a  case  where  the  evidence 
tended  to  show  that  the  oral  contract 
relied  upon  was  never  fully  under- 
stood and  unconditionally  agreed 
to  between  the  parties.  Held  that,  as 
the  trial  court  found  this  to  be  true, 
the  decree  would  not  be  disturbed. 
Burr  V.  Knowles,  72  Iowa  764. 

1.  Calverly  v.  Williams,  i  Ves.  aio; 
Ball  V,  Stori'e,  i  S.  &  S.  210;  Joynes  v. 
Statham,   3   Atk.  38S;  Clark  v.  Grant, 

14  Ves.  519;  Baxendale  v.  Seale,  19 
Beav.  601;  Barnard  v.  Case,  26  Beav. 
253;  Watson  V.  Marston,  4  DeG.  M. 
&  G.  230;  Western  R.  Corp.  v.  Bab- 
cock,  6  Met.  (Mass.)  346;  Park  v.  John- 
son, 4  Allen  (Mass.)  2{;9;  Rider  v, 
Powell,  28  N.  Y.  310;  Quinn  v.  Roath, 
37  Conn.  16;  Chambers  v,  Livermore, 

15  Mich.  381 ;  Ryno.  v.  Darby,  20  N.  J. 
Eq.  231;  Cathcart  V.  Robinson,  5  Pet. 
(U.  S.)  263;  Towner  v.  Lucas,  13 
Gratt.  (Va.)  714.  Comj>are  Stouten- 
burgh  V.  Tompkins,  9  N.  T.  Eq.  332. 

See  alsO)  generally,  NIistake,  vol. 
15,  p.  625. 

The  plaintiff  may  also  allege  and 
prove  by  parol  evidence  mistake  or 
fraud,  and  by  stating  and  proving  the 
true  agreement  as  intended  by  the  par- 
tics  he  may  have  it  specifically  en- 
forced as  corrected.  Keisselbrack  v. 
Livingston,  4  Johns.  Ch.  (N.  Y.)  144; 
Bellows  V.  Stone,  14  N.  H.  175;  Glass 
V.  Hulbert,  102  Mass.  41 ;  3  Am.  Rep. 
418;  Murphy  v.  Rooney,  45  Cal.  78; 
Beardsley  v.  Knight,  10  Vt.  185;  33 
Am.  Dec.  193;  Gower  v.  Sterner,  2 
Whart,  (Pa.)  75;  Clopton  v,  Martin,  11 
Ala.  187 ;  Harris  v,  Columbiana  Co. 
Mut.  Ins.  Co.,  18  Ohio  116;  51  Am. 
Dec.  448;  Bailey  v.  Bailey,  8  Humph. 
(Teiin.)  230;  2  Pom.  Eq.  Jur.,  ^  862. 
The  English  rule  appears  to  be  contra. 


WooUam  v.  Hearn,  7  Ves.  211 ;  2  Pom. 
Eq.  Jur.,  §  861. 

On  a  bill  for  specific  execution  of  an 
agreement,  if  the  defendant  by  his  an- 
swer denies  the  interpretation  of  such 
agreement,  which  appears  obvious  from 
the  words,  the  complainant  may,  it  has 
been  held,  explain  it  by  parol  evidence. 
Coutt  V.  Craig,  2  Hen.  &  M.  (Va.) 
618.  See,  also,  Whitworth  v.  Harris, 
40  Miss.  483. 

2.  England  t;.  Jackson,  3 .  Humph. 
(Tenn.)  ;;84;  McCorkle  v.  Brown,  9 
Smed.  &  M.  (Miss.)  167. 

But  where  there  is  no  averment  in 
the  pleadings  of  a  settlement  or  aban- 
donment of  the  contract,  evidence  of 
such  settlement  or  abandonment  is  in- 
admissible.   Mix  V.  White,  36  III.  484. 

"In  a  suit  by  the  vendor  against  the 
vendee  to  enforce  the  specific  perform- 
ance of  a  contract  to  sell  land,  where 
the  defendant  sets  up  a  contemporane- 
ous verbal  agreement  by  which  certain 
mutual  accounts  were  to  be  settled  and 
the  balance  due  him  credited  on  the 
purchase  money,  such  an  agreement 
may  be  proved  by  oral  evidence." 
Redfield  v,  Gleason,  61  Vt.  220. 

8.  A  parol  promise  made  at  the  time 
a  bill  single  was  executed,  not  to  en- 
force the  collection  of  it  till  a  given 
time  after  it  falls  due,  cannot  be  en- 
forced in  chancery.  Hancock  v.  Ed- 
wards, 7  Humph.  (Tenn.)  349. 

4.  Herren  v.  Rich,  95  N.  Car.  500; 
Veth  V,  Gierth,  92  Mo.  97;  Lennon  v. 
Stiles  (Supreme  Ct.),  5  N.  Y.  Supp.870. 

6.  Clark  v.  Maurer,  77  Iowa  717. 
And  see  Cathcart  v.  Robinson,  5  Pet. 
(U.  S.)  264;  Jackson  v.  Ashton,  li  Pet. 
(U.  S.)  229;  Benton  v.  Shreeve,  4  Ind. 
66 ;  Clitherall  v.  Ogilvie,  i  D'esaus.  Eq. 
(S.  Car.)  250. 
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sale  of  lands  will  not  be  decreed  on  the  presumption  of  payment 
arising  from  lapse  of  time.*  But  in  a  case  where  possession  had 
been  taken  under  a  deed  and  the  deed  destroyed  accidentally,  the 
possession  continuing  for  many  years  was  held  to  create  a  pre- 
sumption in  favor  of  the  deed  against  the  grantor's  creditors,  and 
specific  performance  was  decreed.* 

Where  the  contract  sued  on  is  within  the  Statute  of  Frauds, 
the  burden  of  proof  is  upon  the  party  who  seeks  to  enforce  it  to 
show  that  such  things  have  been  done  as  will  take  it  out  of  the 
statute.^ 

The  cases  cited  below  will  serve  to  show  what  has  been  held 
sufficient  evidence  to  justify  the  specific  enforcement  of  con- 
tracts  in  particular  instances.* 


1.  Morey  v.  Farmers*  Loan  &  Trust 
Co.,  14  N.  Y.  302;  Lawrence  v.  Ball,  14 
N.  Y.  477- 

2.  Wade  v.  Greenwood,  3  Rob.  ( Va.) 
474;  40  Am.  Dec.  759. 

3.  Luzader  v,  Richmond,  128  Ind. 
344.     See  Allen  v.  Young,  88  Ala.  338. 

4.  Where  it  is  sought  to  enforce  a 
specific  performance  of  a  contract  of 
sale  of  land,  executory  on  the  part  of 
both  parties,  and  the  contract  is  lost, 
it  should  clearly  appear  that  the  land 
claimed  and  that  in  the  contract  were 
the  same ;  the  amount  of  the  consider- 
ation and  the  fact  of  its  payment 
should  also  appear.  Madeira  r.  Hop- 
kins, 12  B.  Mon.  (Ky.)  595. 

Where  the  substance  of  the  contract 
stated  in  the  bill  is  proved  by  two  wit- 
nesses, it  will  be  carried  to  execution 
by  the  court,  unless  weighty  objections 
are  urged.  Trigg  xk  Robertson,  Sneed 
(Ky.)  194. 

Where  on  a  bill  for  specific  perform- 
ance, complainants  attempted  to  intro- 
duce evidence  of  conversations  which 
they  had  with  a  third  person,  re- 
lating to  the  terms  of  a  contract 
with  him,  and  which  complainants 
claim  was  the  same  as  the  one  in  ^uit, 
the  defendant  assuming  said  third  per- 
son's place  in  the  contract,  the  evi- 
dence was  held  properly  excluded  for 
irrelevancy.  Askew  v.  Carr,  81  Ga. 
685. 

Where  the  relief  asked  has  been  re- 
fused, the  judgment  will  not  be  re- 
versed when  the  evidence  for  plaintiff 
is  the  testimony  of  two  witnesses  who 
are  contradicted  by  two  witnesses  for 
the  defendant,  not  shown  to  be  less 
credible  than  the  witnesses  for  plain- 
tiff. Stranee  v.  Crowley,  91  Mo.  287. 
Compare  Phoenix  Ins.  Co.  v.  Rink,  110 

111.  538. 


The  complainant  may  be  estopped 
by  an  admission  under  oath.  Potter 
V.  Hollister,  45  N.  J.  Eq.  508.  But 
see  Alexander's  Appeal  (Pa.  1887),  11 
Atl.  Rep.  83. 

It  is  sufficient  if  the  plaintiff,  a  ven- 
dor, can  show  a  good  title  at  any  time 
before  final  decree,  although  he  did 
not  have  it  when  the  suit  was  brought. 
Hobson    V,     Buchanan,    96    N.    Car. 

444- 

Where  the  purchaser  resists  specific 
performance  upon  the  ground  that  the 
title  is  unmarketable,  it  is  not  error  to 
exclude  evidence  to  the  effect  that  at- 
torneys regarded  the  title  insecure. 
The  question  is  one  for  the  court  to 
answer.   Moser  v.  Cochrane,  107  N.Y. 

35- 

"Where  the  evidence  as  to  whether 
a  judgment  creditor  agreed  with  his 
debtor  to  accept  certain  notes  and  se- 
curities in  satisfaction  of  his  judgment 
is  conflicting,  and  it  appears  that,  after 
some  negotiation,  the  papers,  without 
being  examined  or  approved  by  the 
creditor,  were  sent  to  him  by  mail, 
and  he  objected  to  them,  specific  per- 
formance will  not  be  enforced." 
Spear  v.  Long  (S.  Car.  1890),  11  S.  E. 
Rep.  332. 

Where  a  father  purchased  land  of 
his  son,  paid  the  purchase  money,  and 
took  possession  of  the  land,  and  lived 
thereon  twenty-two  years,  always  re- 
fusing to  take  a  deed  from  his  son,  and 
from  the  children  of  his  son,  after  the 
son's  death,  and  declaring  that  the  son 
or  his  children  should  have  it,  the 
father  being  possessed  of  a  large  prop- 
erty— held  that  this  was  sufficient  evi- 
dence of  the  discharge  of  the  contract 
of  sale,  on  a  bill  for  a  specific  perform- 
ance by  the  heirs  of  the  father.  Tol- 
son  V.  Tolson,  10  Mo.  736. 
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6.  Decree* — a.  Scope. — Wide  latitude  is  exercised  in  the  grant- 
ing  of  a  decree  for  specific  performance.  Under  the  familiar 
doctrine  that  equity,  having  once  acquired  jurisdiction  of  a  con- 
troversy, determines  all  questions  necessary  to  the  accomplish- 
ment of  complete  justice  to  all  parties,  it  has  been  the  practice 
to  enforce  contracts  either  specifically  as  demanded  by  the  com- 
plaint or  in  a  modified  form  as  prayed  in  the  answer,*  or  substan- 
tially as  required  by  the  facts  of  the  particular  case.^  In  some 
instances,  neither  decree  is  feasible,  and  the  chancellor  awards  a 


"In  a  suit  by  vendors  of  land  sold  at 
public  auction,  to  compel  the  pur- 
chaser to  complete  the  contract,  parol 
evidence  is  admissiblre  to  prove  that 
the  written  memorandum  of  contract, 
signed  by  the  auctioneer,  did  not  con- 
tain the  stipulation  relied  on  as  a  con- 
dition." Averett  v,  Lipscombe,  76 
Va.  404. 

On  a  bill  for  the  specific  perform- 
ance of  a  contract  to  convey  land, 
where  the  evidence  showed  that  the 
disability  to  perform  the.  contract  was 
the  result  of  a  fraudulent  arrangement 
and  conspiracy  between  W,  the  ven- 
dor, and  B,  for  the  purpose  of  depriv- 
ing the  complainants  of  the  benefit  of 
th6ir  contract,  it  was  held:  i.  That 
the  decree  for  compensation  should  be 
against  B,  as  well  as  against  W. 
2.  That  the  declarations  of  W,  tending 
to  implicate  B  in  the  fraudulent  trans- 
action, were  part  of  the  res  gestce  and 
admissible  against  B.  3.  That  the 
complainants  were  entitled  to  the  re- 
payment of  the  purchase  money,  with 
interest  from  the  time  it  was  paid. 
Powell  V.  Young,  45  Md.  494. 

In  order  to  sustain  a  suit  for  specific 
performance  to  compel  a  railroad  com- 
pany to  construct  its  line  through  a 
certain  city,  the  plaintiff  must  prove 
that  he  had  an  agreement  with  it  bind- 
ing it  to  construct  and  operate  its  main 
line  through  the  city.  Crane  v,  Chi- 
cago, etc.,  R.  Co.,  20  Fed.  Rep.  402; 
17  Am.  &  Eng.  R.  Cas.  174. 

See  also  Fery  v.  Pfeiflfer,  18  Wis. 
5x0;  Chicago,  etc.,  R.  Co.  v.  Wiscon- 
sin, etc.,  R.  Co.,  76  Iowa  615 ;  Miller  v. 
Nelson,  64  Iowa  458;  National  Oleo- 
Meter  Co.  v.  Jackson,  56  N.  Y.  Super. 
Ct.  609;  Holderman  V.  Gray,  130  111. 
442 ;  Gregory  v,  Litttejohn,  25  Neb. 
368;  Walton's  Appeal  (Pa.  1887),  9 
Atl.  Rep.  922 ;  Hughey  v.  Bratton,  48 
Ark.  167 ;  Blake  v,  McMurtry,  25  Neb. 
290;  Cooper  t;.  Carlisle,  17  N.  t.  Eq. 
525;  McLure  v.  Tennille  (Ala.  1890),  8 
So.  Rep.  60. 

1.  See  Decree,  vol.  5,  p.  377. 


2.  See  Brown  v,  Munger,  42  Minn. 
482. 

B  filed  a  bill  for  partition  against  his 
co-tenant  S,  and  the  latter  in  his 
answer  prayed  for  the  specific  perform- 
ance of  a  contract  whereby  B  had  agreed 
to  sell  his  half  interest  for  a  fixed  sum. 
Held^  that  the  dei^and  for  specific  per- 
formance being  an  application  for 
equitable  relief,  the  court  would  not 
compel  S  to  bring  a  separate  suit,  but 
would  terminate  the  controversy  by 
adjudicating  the  rights  of  the  parties  • 
and  administering  appropriate  relief. 
Booten  v,  Scheffer,  21  Gratt.  (Va.)  474. 

Where  one  party  to  a  contract  in 
writing,  brings  a  bill  in  equity  for  a 
specific  performance  thereof,  and  the 
defendant  in  his  answer,  submitting  to 
a  specific  performance  of  the  real 
agreement,  alleges  that  the  written 
contract  was  entered  into  by  mistake, 
and  under  a  misapprehension  of  the 
facts,  and  establishes  this  by  evidence, 
he  is  entitled  to  a  specific  performance 
of  the  agreement  as  proved,  even 
against  the  claim  of  the  plaintiff  to 
have  his  bill  dismissed.  Bradford  v. 
Union  Bank,  13  How.  (U.  S.)  57. 

3.  Other  EeUel— Where,  on  a  bill  by 
a  vendor  for  specific  performance  of 
the  contract  of  sale  by  the  vendee  in 
possession,  if  the  decree  for  specific 
performance  is  refused,  relief  may  be 
granted  to  the  vendor,  in  respect  to  the 
rents  and  profits,  under  the  general 
prayer  for  relief,  although  the  bill  con- 
tains no  specific  prayer  that  they  be 
paid  to  him.  Watts  r.  Waddle,  6  Pet. 
(U,  S.)  389. 

In  Ross  V.  Purse  (Colo.  1891),  28 
Pac.  Rep.  473,  the  court  by  Helm,  C.  J., 
said  :  "  Under  our  system  of  procedure 
courts  4 ward  any  relief  to  which  plain- 
tiff's pleading  and  proof  entitle  him,  re- 
gardless of  the  prayer  embodied  in  his 
complaint." 

Where  specific  performance  of  an 
agreement  is  impracticable,  the  plain- 
tiff may  have  approximate  relief  in 
some  other  form,  which  will  secure  ta 
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money  judgment  to  be  paid  as' in  the  chancellor's  discretic:: 
seems  equitable,  by  the  delinquent  party,  even  though  he  be  the 
party  originally  seeking  relief.* 

The  decree  of  specific  performance  of  a  contract  to  convcj- 
does  not  have  the  effect  of  a  judicial  sale,*  nor  will  it  pass  titlcto 
land  situated  beyond- the  jurisdiction,  although  it  is  in  the  power 
of  the  court  to  direct  the  conveyance  of  such  real  estate.* 


him  the  eubstantial  advantages  of  his 
contract.  Bennet  v,  Abrams,  41  Barb. 
(N.  Y.)6i9. 

Where  an  agreement  contains  pro- 
visions which,  by  reason  of  some  tech- 
nical principle  of  law,  cannot  be  car- 
ried into  effect  according  to  its  literal 
import,  it  is  the  duty  of  a  court  of 
equity,  for  the  sake  of  the  intent,  to 
give  '  it  that  construction  which  the 
rules  of  law  will  tolerate,  and  the  in- 
tention of  the  parties,  collected  from 
the  whole  instrument,  will  justify.  So, 
where  rents  arising  from  real  estate 
were  made  payable  by  an  agreement  to 
a  cestui  que  trust,  her  executors  and 
administrators,  a  court  of  equity,  de- 
creeing speci^c  performance  of  the 
agreement,  directed  them  to  be  paid  to 
the  cestui  que  trust  and  her  heirs. 
Coale  V.  Barney,  t  Gill  &  J.  (Md.)  324, 

Where  the  contract  in  suit  is  alleged 
to  be  one  by  which  the  defendant  was 
to  take  a  lease  of  land,  and  the  proof 
shows  that  she  contracted  for  the  fee, 
and  for  no  other  estate  in  the  property, 
and  authorized  no  other  person  to 
make  a  different  contract  for  her,  she 
will  not  be  compelled  to  accept  a  lease 
instead  of  a  deed  in  fee,  or  give  the 
complainant  compensation  for  the  non- 
performance of  the  contract.  Ellicott 
V.  White,  43  Md.  145. 

See,  generally,  Booten  v.  Scheffer, 
31  Gratt.  (Va.)  474. 

1.  Money  Oompensatlon. — Equity  will 
not  enforce  a  voluntary  agreement  to 
convey  land,  although  the  donee  was 
put  in  possession  and  made  improve- 
ments; but,  if  the  bill  is  properly 
drawn,  he  ^niay  obtain  compensation 
for  the  labor  he  expended  and  the  im- 
provements he  made.  Boze  v,  Davis, 
14  Tex.  331. 

Where  a  bill  filed  against  commis- 
sioners under  the  drainage  act,  to  com- 
pel specific  performance  of  an  agree- 
ment in  relation  to  damages,  cannot  be 
sustained,  the  agreement  being  within 
the  Statute  of  Frauds,  yet  the  court  will 
retain  the  bill,  and  award  an  issue  to 
assess  the  damages  which  the  plaintiff 
has  sustained,  and  for  which  he  has  no 


remedy,  or  a  doubtful  and  inadequaie 
one,  at  law.  Phillips  i'.  Thoaips4»Li 
Johns.  Ch.  (N.  Y.)  131. 

Where  a  bill  for  a  specific  perform- 
ance contains  a  prayer  for  g^enenJ  rt- 
lief,  and  the  answer  admits  the  par- 
ment  of  a  part  of  the  purchase  moaer. 
and  contains  an  offer  to  settle,  the 
court,  although  it  cannot  decree  a  spe- 
cific performance,  for  want  of  a  siiii- 
cient  writing  within  the  Statute  of 
Frauds,  will,  nevertheless,  decree  to 
account  and  repayment.  Capps  r. 
Holt,  5  Jones  Eq.  (5f .  Car.)  153. 

Where,  afler  the  filing  of  a  bill  for 
specific  performance,  conveyance  to  t 
third  party  has  been  made  by  a  defend- 
ant who  bought  the  land  of  the  com- 
plainant*s  vendee  with  notice  of  faa 
contract  of  sale,  the  complainant  ii 
entitled  to  a  money  decree  against  him, 
as  holding  the  proceeds  in  place  of  the 
land,  for  the  purchase  money  paid  00 
the  original  contract.  Oliver  v,  Crcw- 
wcll,  42  HI.  41. 

Where  a  party  who  had  covenanted 
to  convey  $1  tract  of  land,  and  gi^'es 
possession,  and  taken  bonds  for  the 
purchase  money,  got  back  the  posses- 
sion on  a  bill  for  a  specific  perform- 
ance—held, that  he  was  liable  for 
profits  he  had  made,  or  reasonably 
might  have  made  while  in  posses- 
sion. Sugg  V,  Stowe,  5  Jones  Eq.  {X. 
Car.)  126. 

It  has  been  held  that  a  vendee,  who, 
by  reason  of  his  own  fraud  or  default 
is  denied  a  decree,  may  have  a  return  of 
all  moneys  paid  out  bv  him.  Smith  r. 
Lavin,  8  Wis.  265.  See  also  Hess  r. 
Evans  (N.  J.  1888),  15  Atl.  Rep.  310. 

2.  Where  a  bill  is  filed  for  specific 
performance,  by  a  transfer  of  land  from 
vendor^  to  vendee,  a  decree  for  that 
purpose  is  not  a  judicial  sale,  and  one 
purchasing  from  either  party  is  charge- 
able with  notice  of  all  involved  in  the 
suit,  as  a  purchaser  pendente  iite.  Gil- 
man  V,  Hamilton,  16  III.  235. 

The  Georgia  Code  gives  it  this  effect, 
however.  See  Code  1^2,  §  4209. 

8.  See  sufray  this  title,  ynrisdtcii<m 
and  Powers  of  ike  Court. 
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1  c:- 


While  it  IS  not  proper  for  the  court  to  make  the  contract  or 
alter  it  for  the'parties,  it  will,  upon  a  sufficient-showing  of  mutual 
mistake  and  a  prayer  for  reformation,  reform  the  agreement  be- 
fore enforcing  it,  and  where  the  pleadings  are  such  as  to  justify 
reformation  and  specific  performance  the  court  will  grant  the 
dual  relief.* 

Whatever  equity  requires  shall  be  done  aj  between  the  parties, 
the  decree  should  make  provision  for.*  Thus  where  specific  per- 
formance is  refused,  the  court  will  order  such  repayment  of  money 
and  reimbursement  of  expenses  incurred  on  account  of  the  con- 
tract in  litigation  as  appears  to  be  required  by  the  circumstances 
of  the  case.3  Where  the  decree  granted  contains  no  provision 
as  to  the  time  of  performance  the  plaintiff  may  demand  its 
enforcement  at  any  time  until  barred  by  the  Statute  of  Limita- 
tions.* 


See  also  Burnley  v,  Stevenson,  24 
Ohio  St.  474;  15  Am.  Rep.  625  ;  Watts 
v.  Waddle,  6  Pet.  (U.  S.)  389;  Page  v. 
KcKee,  3  Bush  (Ky.)  135 ;  96  Am.  Dec. 
301;  Johnson  v,  Kimbro,  3  Head 
(Tenn.)  557;  75  Am.  Dec.  781. 

Ab  to  Land  Situated  Atoroad. — Burnley 
t^.  Stevenson,  24  Ohio  St.  474;  15  Am. 
Rep.  621,  was  a  suit  for  the  specific 
enforcement  of  a  trust  in  relation  to 
real  estate  situated,  abroad.  In  refer- 
ence to  the  effect  of  the  decree  in  the 
case,  the  court  by  Mcllvaine,  J.,  said  : 
"Although  the  decree  or  the  deed  of 
the  master  executed  in  pursuance  there- 
of cannot  operate  to  transfer  the  title 
to  such  lands,  yet  the  decree  is  binding 
upon  the  consciences  of  the  parties  and 
concludes  them  in  respect  to  all  matters 
and  things  properly  adjudicated  and 
determined  by  the  court.  ' 

**  When  the  defcree  in  such  case  finds 
and  determines  the  equities  of  the  par- 
ties in  respect  to  such  land,  and  directs 
a  conveyance  by  the  parties  in  accord- 
ance with  their  equities,  such  decree, 
although  no  conveyance  has  been  ex- 
ecuted, may  be  pleaded  as  a  cause  of 
action  or  as  a  ground  of  defense  in  the 
courts  of  the  State  where  the  land  is 
Aituat^d  ;  and  it  is  entitled  in  the  court 
where  so  pleaded  to  the  force  and  effect 
of  record  evidence  of  the  equities  there- 
in determined,  unless  it  be  impeached 
for  fraud."  See  Johnson  v,  Kimbro,  3 
Head  (Tenn.)  557;  75  Am.  Dec.  7S1. 

Philpot  V.  Elliot,  4  Md.  Ch.  273, 
Ross  V.  Purse  (Colo.  1891),  28Pac.  Rep. 
473;  Waterman  xk   Dutton,  6  Wis.  265. 

In  an  action  to  reform  a  contract  and 
for  relie.f  thereunder,  the  court  may 
either  decree  specific  performance  or 
compensation      for     non-performance. 


Columbus,  etc.,  R.  Co.  v.  Steinfeld,  42 
Ohio  St.  449;  22  Am.  &  Eng.  R.  Cas. 
260. 

But  the  contract  will  not  be  reformed 
in  the  absence  of  an  allegation  of  fraud 
or  mistake  in  drafting  it.  White  v» 
Port  Huron,  etc.,  R.  Co.,  13  Mich.  355. 

1.  See  sufra^  this  title.  Doctrines 
Illustrated — Equity  May  Enforce  but 
Not  Make  Agreements.  See  also  Mis- 
take, vol.  15,  p.  677. 

2.  In  decreeing  specific  performance 
of  an  agreement  for  a  lease,  the  court 
may  direct  the  lease  to  be  dated  at  a 
time  antecedent  to  alleged  breaches,  in 
order  to  give  the  plaintiffs  their  action 
upon  the  covenants.  Noonan  v.  Orton, 
21  Wis.  283.  , 

8.  See  Benson  v.  Cutler,  53  Wis.  107; 
Wonson  xk  Fenno,  129  Mass. '  405 ; 
Eastman  v,  Simpson,  1^9  Mass.  348.- 

If  upon  the  faith  of  a  parol  con- 
tract for  the  sale  of  lands,  the  purchase 
money,  in  whole  or  in  part,  has  been 
paid,  a  court  of  equity  upon  a  bill  by 
the  vendee  for  a  specific  execution,  to 
which  the  Statute  of  Frauds  is  set  up  as 
a  defense,  will  decree  that  the  money 
be  refunded  with  interest,  and,  as 
against  the  vendors,  it  will  be  declared 
a  lien  on  the  land  agreed  to  be  con- 
veyed. Hilton  V.  Duncan,  i  Coldw. 
(Tenn.)  313;  Mialhi  v.  Lassabe,  4  Ala. 
712;  Johnston  r.  Glancey,  4  Blackf. 
(Ind.)  94. 

In  a  suit  to  enforce  the  specific  per- 
formance of  a  covenant  to  reconvey 
certain  land  upon  a  certain  condition, 
judgment  for  possession  may  follow  the 
final  ascertainment  of  the  plaintiff's 
title.     Baker  r.  St.  Louis,  75  Mo.  671. 

4.  Redington  xk  Chase,  34  Cal.  666. 

As   to  time  of  performance  of  the 
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b.  Affects  Whom, — The  decree  operates  primarily  upon  the 
conscience  of  the  parties  before  the  court,  and  is  enforced  more 
often  against  the  person  of  the  delinquent  party  than  against 
the  thing  in  dispute.^  Its  effect,  as  has  been  shown,  is  not  con- 
fined to  the  original  parties  to  the  contract,  but  extends  to  all 
who  claim  under  them  in  privity  of  estate  or  representation  or 
title.*  But  the  wifejof  a  party  is  not  bound  by  the  decree  unless 
herself  actually  a  party  to  the  proceeding.*  And  the  public,  be- 
ing in  many  instances  an  actual  party  in  interest,  is  recognized  as 
such  and  its  rights  considered  in  the  exercise  of  this  equitable 
power,^ 

The  decree  must  •  bind^  all  the  parties,  for  a  decree  of  specific 
performance  against  the  defendant  is  erroneous  unless  it  requires 
of  thie  plaintiff  the  performance  of  his  share  of  the  obligations.* 


decree  generally,  see  King  v.  Ruckman, 
24  N.  J.  Eq.  556. 

1.  See  supra ^  this  title,  yurisdic* 
Hon  and  Powers  of  the  Court. 

2.  See  su^ra,  this  title,  Doctrines 
Illustrated^-^quity  Binds  Privies  as 
Well  as  Parties, 

3.  Schoonmaker  v.  Bonnie,  119  N. 
'Y.  565. 

4.  PubUc  Interests. — It  has  even  been 
held  in  a  recent  English  case  that 
where,  in  the  sound  discretion  of  the 
court,  a  breach  of  the  contract  may 
subserve  public  good,  the  court  will 
issue  an  injunction  sustaining  the 
breach  and  merging  it  into  the  form 
of  a  decree  for  specific  performance. 
Wolverhampton,  etc.,  R.  v,  London 
etc.  R.,  L.  R.,  i6.Eq.  433. 

Specific  performance  will  not  be 
decreed  where  it  will  result  in  delay, 
inconvenience,  and  loss  to  the  public. 
Richmond  v.  Dubuque,  etc.,  R.  Co., 
33  Iowa  422. 

And  it  may  be  refused  where  its 
enforcement  might  injure  persons  not 
parties  to  the  contract  and  whose  in- 
terests have  vested  since  the  contract 
was  made.  Curran  v.  Holyoke  Water 
Power  Co.,  ji6  Mass.  90. 

5.  Craft  V.Bent,  8  Kan.  328;  Bax- 
ter V,  Brand,  6  Dana  (Ky.)  296; 
Owens  V.  Hall,  13  Ohio  St.  571.  And 
see  Clark  ^.  Gordon  (W.  Va.  1892), 
14  S.  E.  Rep.  255. 

Upon  a  bill  for  the  specific  per- 
formance of  a  parol  contract  for  the 
sale  of  land,  part  performance  suffi- 
cient to  take  the  case  out  of  the  Statute 
of  Frauds  being  shown,  the  court 
should  find  the  balance  due  on  the 
purchase  price,  if  any,  and  on  payment 
of  the  same  into  court  vest  the  title  in 
the  vendee.  Webb  v.  Toms,  86  Mo.  591. 


Where  a  purchaser  comes  into 
equity  for  specific  performance,  and 
the  whole  contractus  before  the  court, 
and  all  the  money  due,  it  is  erroneous 
to  leave  the  vendee  to  his  legal  rem- 
edy for  the  recovery  of  his  money, 
while  the  purchaser  obtains  a  decree 
for  rents  and  costs.  Sibert  x.».  Kellej^ 
6  T.  B.  Mon.  (Ky.)  669. 

A  decree  directing  one  party  to  pay 
on  a  certain  day,  on  condition  that  the 
other  surrender  .  the  land,  without 
ordering  a  surrender,  or  reserving  to 
the  court  to  determine  on  the  perform- 
ance, was  held  to  be  erroneous.  Jar* 
man  r.  Davis,  4  T.  B.  Mon.  (Ky.)  115. 

A  decree  declaring  that  a  contract 
for  the'  sale  of  land  ought  to  be  per- 
formed, and  directing  the  vendee  to 
execute  a  mortgage  thereof,  to  secure 
the  purchase  money,  is  to  be  under- 
stood as  requiring  the  vendor  first  to 
make  title  to  the  vendee.  Mayo  r. 
Purcell,  3  Munf.  (Va.)  243. 

A  non-resident  purchaser  suing  for 
specific  performance  may  be  required 
to  pay  the  purchase  money  into  court, 
though  he  was  not  in  possession. 
Binns  i'.  Mount,  28  N.  T.  Eq.  24. 

It  is  erroneous  to  decree  specific 
execution  of  a  contract  for  conveyance 
of  land,  without  requiring  payment  of 
what  is  due  for  the  land.  Brewer  t\ 
Peed,  7  J.  J.  Marsh.  (Ky.)  230. 

On  bill  by  the  vendor  of  land  for 
specific  performance,  a  decree  in 
favor  of  the  vendor,  which  makes  the 
clerk  of  the  court  custodian  of  the 
deed  tendered  by  the  complainant,  to 
be  delivered  to  the  vendee  on  payment 
of  the  purchase  money  found  to  be 
due  is  proper.  The  vendor  cannot  be 
made  to  part  with  his  title  until  the 
money  is  paid  to   him,  or  until  the 
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c.  FORM.^-The  decree,  in  its  isimplest  form,  directs  the  defend- 
ant to  execute  the  contract  according  to  its  terms,  as  set  forth  in 
the  complaint.*  It  sometimes  runs  in  the  alternative,  as  for  the 
specific  performance  of  the  contract,  or,  -upon  failure  to  perform, 
for  the  payment  of  a  money  judgment.*    Again,  it  may  direct 


time  of  redemption  has  expired,  in 
case  of  a  sale  of  the  vendee's  interest. 
Corbust;.  Teed,  69  111.  205. 

The  contract  provided  for  the  con- 
struction of  a  wharf  on  the  land  by  the 
vendor,  within  thirty'  days,  under  a 
penalty.  There  was  no  evidence  show- 
ing that  the  vendee  could  not  have 
gone  on  the  wharf  and  transacted  his 
business  within  the  thirty  days,  though 
the  entire  lot  had  not  been  graded  to 
the  vendee's  satisfaction.  Held^  that 
the  vendee  could  not  complain  of  a  de- 
cree which  required  the  vendor,  without 
unnecessary  delay,  to  fill  the  lot  up  to 
grade,  while  it  required  the  vendee,  in 
conformity  with  the  contract,  to  exe- 
cute a  ground -rent  deed  for  the  prem- 
ises on  its  presentation  by  vendor. 
McCullough's  Appeal,  132  Pa.  St.  43. 

Vendee,  who  has  taken  a  bond  for 
title,  and  given  notes  for  the  purchase 
money,  and  indirectly  purchases  them 
after  'maturity  for  a  mere  trifle  at  a 
judicial  sale  by  the  vendor's  administra- 
trix, will  be  required  to  pay  the  balance 
due  before  she  can  compel  a  convey- 
ance to  her  by  the  vendor's  heirs. 
Burnap  v.  Sidbcrry,  108  N.  Car.  307. 

But  it  has  been  held  that  after  a 
decree,  on  a  bill  for  specific  perform- 
ance, directing  the  defendant  to  con- 
vey on  the  payment  of  the  purchase- 
money,  a  decree  cannot  be.  made 
ordering  the  plaintiff  to  pay  the  pur- 
chase money,  though  this  might  have 
been  done  in  the  first  instance ;  but  a 
cross-bill  must  be  filed  to  obtain  such 
decree.  Etchison  v.  Dorsey,  i  Bland 
(Md.)  535. 

The  plaintiff  and  defendant  had 
agreed  to  exchange  farms,  but  the  plain- 
tiff was  unable  to  complete  the  con- 
tract, at  the  time  appointed,  in  conse- 
quence of  an  incumbrance  upon  his 
farm.  On  a  bill  by  him  for  a  specific 
performance— held,  that  a  receiver  of 
the  rents  of  the  defendant's  farm  could 
not  be  appointed  before  the  removal  of 
the  incumbrance.  Baldwin  v,  Salter,  8 
Paige  (N.  Y.)  473. 

1.  Evans  v.  Miller,  38  Minn.  245. 

a.  AlternaUYe  BeUef.— On  a  bill  for 
the  specific  performance  of  a  contract, 
the  court  ought  not  to  decree  the  pay- 


ment of  a  sum  of  money  absolutely,  in 
lieu  thereof,  but  only  conditionally, 
leaving  to  the  defendant  the  election 
to  pay  such  sum,  or  perform  his  agree- 
ment'specifically.  Hookf.  Ross,  i  Hen.. 
&  M.  (.Va.)  310. 

If  the  answer  in  a  suit  to  enforce 
performance  of  a  parol  contract  sets  up 
a  different  contract  from  that  stated  in 
the  bill  and  the  evidence  sustains  the 
answer,  the  court  may  either  dismiss 
the  bill  or  permit  the  plaintiff  to  elect 
whether  he  will  have  the  contract  re- 
scinded or  enforced  as  proved.  Mc- 
Comas  V,  Easley,  21  Gratt.  (Va.)  23. 

Where  a  purchaser,  who  has  ob- 
tained a  decree  for  the  specific  per- 
formance of  the  contract,  neglects  to 
perform  it  on  his  part,  on  motion  by 
the  defendant,  the  decree  will  be 
amended,  by  directing  a  sale  of  the 
subject  of  the  contract,  at  the  risk  of 
the  plaintiff  as  to  the  price;  or  that  the 
right  of  the  plaintiff  to  a  specific  per- 
formance shall  be  barred,  unless  'he 
will  accept  the  conveyance  and  pay  the 
purchase  money  within  the  time  pre- 
scribed by  the  order.  Clark  v.  Hall,  7 
Paige  (N.  Y.)  382. 

Where  a  vendee  of  land,  holding  the 
vendor's  bond  for  a  title,  files  a  bill 
for  rescission  or  specific  execution,  if 
the  vendor  can  comply  with  the  con- 
tract, the  final  decree  should  settle  the 
whole  case,  and  prevent  any  further 
litigation  of  the  matter.  Pollock  v. 
Wilson,  3   Dana  (Ky.)  25. 

Where  the  plaintiffs,  instead  of  a  de- 
cree for  a  specific  performance,  which 
they  were  entitled  to,  elected  to  take  a 
decree  for  the  payment  of  money  by  the 
defendant  instead,  it  ;was  held  that  they 
could  not,  on  an  allegation  of  his  subse- 
quent insolvency,  afterwards  obtain  a 
decree  for  a  specific  performance ;  es- 
pecially where  there  was  an  interven- 
ing innocent  purchaser.  Weber  v. 
Fowler,  11  How.  Pr.  (N.  Y.)  458. 

In  a  suit  (on  a  bond  to  make  title  to 
a  league  of  land)  for  specific  perform- 
ance, or  compensation  in  damages,  the 
verdict  was,  **  For  the  plaintiff,  one- 
fourth  of  the  value  of  the  league  of 
land  in  question  valued  at  one  dollar 
per  acre."    The  court  affirmed  a  judg- 
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performance  conditioned  upon  a  compliance  by  the  other  party; 
and  it  may  prescribe  any  conditions  that  will  be  equitable.* 

The  court  will  be  guided  by  the  pleadings  and  evidence  in 
determining  the  form  and'extent  of  the  decree.  In  ordinary  cases 
where  the  plaintiff  is  awarded  specific  performance,  the  decree 
must  correspond  with  the  bill,  and  it  is  error  to  enforce  a  diflferent 
contract  than  the  one  therein  set  out,  unless  the  contract 
enforced  is  so  enforced  upon  a  cross-bill  of  the  other  party.* 


ment  lor  the  sum  of  money  to  which 
one-fourth  of  a  league  of  land  would 
amount  at  $i  per  acre.  McMuUen  v. 
Kelso,  4  Tex.  235. 

A  built  a  house  for  B,  receiving 
therefor  his  obligation  to  convey  a 
tract  of  land.  B  had  no  title  to  the 
land,  except  the  verbal  promise  of  his 
father  to  convey  it  to  him.  On  a  bill 
to  enforce  a  conveyance,  brought  by  A 
— held,  that  a  decree  against  the  father 
for  a  conveyance  was  erroneous,  but 
that  B  should  be  compelled  to  procure 
a  conveyance,  or  pay  damages.  Hick- 
man T'.  Grimes,  i  A.  K.  Marsh.  (Ky.) 
86;  10  Am.  Dec.  714. 

1.  Hulmes  v.  Thorpe,  5  N.  J.  Eq. 
415;  Preble  v.  Abrahams,  88  Cal.  245. 

Though  a  court  of  equity  might 
make  a  decree  for  a  conveyance  de- 
pend upon  the  payment  or  refunding 
of  taxes,  it  will  not  deny  a  party  his 
rights  altogether.  Morgan  v.  Her- 
rick,  21  111.  481. 

Where  the  form  of  the  decree,  on  a 
bill  for  the  specific  performance  of  an 
agreement  to  convey  land,  was  such 
as  to  leave  it  optional  with  the  de- 
fendant to  pay  the  balance  of  the  pur- 
chase money  or  not,  but  still  required 
this  to  be  done  as  a  condition  of  the 
relief  decreed — held,  that  the  decree 
was  not,  on  this  account,  erroneous. 
Annan  v.  Merritt,  13  Conn.  478. 

On  judgment  reversing  the  judg- 
ment below  for  plaintiff  because  of 
false  representations  that  the  title  to 
the  land  contracted  for  was  clear  when 
there  were  in  reality  tax  liens  against 
it,  and  holding  that  plaintiff  is  not  en- 
titled to  specific  performance  so  long 
as  the  property  remains  incumbered 
with  the  tax  liens,  the  case  will  be  re- 
manded with  directions  to  decree  spe- 
cific performance  upon  condition  the 
title  be  perfected  before  judgment  or 
decree.     Isaacs  v,  Strainka,  95  Mo.  517. 

On  a  bill  for  specific  performance 
of  a  contract  to  convey,  brought  by 
the  purchaser  after  the  expiration  of 
the  stipulated  time  for  payment,  the 
time   condition    having  been   waived. 


the  decree  should  order  payroeiit 
within  a  certain  time,  and,  on  failure 
to  make  such  payment,  that  all  the 
purchaser's  rights  should  be  ex- 
tinguished. Tnayer  x\  Wilmiogton 
Star  Min.  Co.,  105  111.  540. 

2.  Holman  v.  Vallejo,  19  CaL  498; 
Courcier  v,  Graham,  2  Ohio  341. 

Where  a  petition  to  enforce  an 
agreement  to  convey  land  alleged  that 
the  defendant  had  agreed  to  convey 
it  for  church  purposes,  it  was  fatal 
error  to  require  him  to  convey  it  for 
church  and  school  purposes.  Mc- 
Daniel  v.  Watson,  4  Bush  ( Ky.)  234. 

In  a  suit  for  specific  performance  of 
a  contract  to  convey  land,  the  court 
will  not  assess  complainant's  damages, 
in  case  the  performance  cannot  be  de- 
creed, unless  the  petition  and  prayer 
are  adapted  for  this,  and  evidence  with 
a  view  to  this  issue  is  given.  Yost  v. 
Devault,  9  Iowa  60. 

**A,  being  unable  to  meet  the  de- 
ferred payments  due  under  his  pur- 
chase of  land,  induced  B  to  ad>-ance  the 
amount  to  the  vendor,  and  to  take  a 
conveyance  from  the  vendor ;  it  being 
agreed  that,  on  payment  of  the  amount 
by  A  to  B,  B  should  convey  to  A  by  a 
deed  containing  a  covenant  of  general 
warranty.  A,  being  in  default,  a  judi- 
cial sale  was  ordered,  the  decree,  how- 
ever, providing  that,  if  A  should 
make  payment  within  a  fixed  time,  B 
should  convey  with  special  warranty.** 
The  court  held  the  decree  to  be 
erroneous,  in  that  the  form  of  war- 
ranty ordered  should  have  been  that 
prescribed  by  the  contract,  Adkins 
V.  Edwards,  82  Va.  300. 
,  Forms  given  of  judgments  or  de- 
crees, to  compel  the  specific  perform- 
ance of  an  oral  agreement  to  satisfy 
and  discharge  a  mortgage  held  by  a 
third  person,  not  a  party  to  the  action, 
which  is  not  yet  due,  and  from  which 
the  plaintiff  has  not,  as  yet,  suffered, 
although  it  is  a  lien  upon  his  land. 
Bennett  v.  Abrams,  41  Barb.  (N.  Y.) 
619.  See  supra^  this  title,  Procedure — 
Pleading-, 
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d.  Compensation  in  Lieu  of  Performance. — Where  a 
performance  of  the  whole  contract  in  specie  is  impossible  and  a 
substantial  performance  is  either  impracticable  or  undesirable^ 
the  finding  will  determine  what  sum  of  money  will  compensate 
the  party  in  search  of  equitable  relief  for  the  failure  of  perform- 
ance, and  decree  its  payment.*  But  compensation  will  not  be 
awarded  where  the  primary  relief,  specific  performance,  would  be 
improper,  for  the  same  rules  govern  the  two  forms  of  equitable 
relief.*     Thus,  compensation  is  permissible  in  a  decree  enforcing 

1.  Pratt  V,  Law,  9  Cranch  (U.  S.) 
456 ;  Aday  v.  Echols,  18  Ala.  353 ;  52 
Am.  Dec.  225 ;  Kelly  v.  Allen,  34  Ala. 
663;  Slaughter  v.  Tindle,  i  Litt.  (Ky.) 
J58;  Fisher  v.  Kay,  2  Bibb  (Ky.)  434; 
Milkman  v.  Ordway,  106  Mass.  232; 
Andrews  v.  Brown,  3  Cush.  (Mass.) 
130;  Hamilton  r>.  Hamilton,  59  Mo. 
232;Phillips  t;.  Thompson,  i  Johns.  Ch. 
(N.  Y.)  131 ;  Parkhurst  r.  Van  Cort- 
landt,  I  Johns.  Ch.  (N.  Y.)  273;  Wil- 
liams V,  Champion,  6  Ohio  169. 

See  also  Ray  v.  Wilcoxon,  107  N. 
Car.  514,  Where  it  is  found  that  a 
complainant  was  originally  entitled  to 
a  specific  performance,  but,  pending  the 
litigation,  the  very  subject-matter  of 
the  agreement,  to  which  the  complain- 
ant is  found  to  be  entitled,  is  abstracted 
or  destroyed,  a  court  of  equity  will  not 
turn  him'over  to  seek  his  damages  in 
a  court  of  law,  but  will  afford  a  remedy 
by  compensation.  Chapman  v.  Mad 
River,  etc.,  R.  Co.,  6  Ohio  St.  119. 

Compare   Allen   v.   Young,  88  Ala. 

338. 

Where  a  court  of  equity  has  juris- 
diction to  decree  specific  performance 
of  a  contract  in  part,  it  will  award 
damages  for  the  breach  of  so  much  of 
it  as  cannot  be  specifically  executed, 
and  not  turn  the  party  round  to  his 
remedy  at  law.  Chinn  v.  Heale,  i 
Munf.  (Va.)63. 

And  see  Davis  v.  Parker,  14  Allen 
(Mass'.)  94;  Woodbury  v,  Luddy,  14 
Allen  (Mass.)  1;  92  Am.  Dec.  731; 
King  t;.  Bardeau,  6  Johns.  Ch.  (N.  Y.) 
38;  10  Am.  Dec.  312;  Post  v.  West 
Shore  R,  Co.,  50  Hun  (N.  Y.)  301. 

Compensation  must  be  decreed 
where  the  deficiency  complained  of  is 
of  such  a  character  that  it  can  be  made 
the  subject  of  compensation,  or  of  con- 
sideration as  damages,  and  where 
the  court  concludes  that  the  purchaser 
would  not  have  declined  the  contract 
had  he  known  of  the  defect  or  matter 
complained  of  at  the  time  of  the  pur- 
chase. Beyer  r.  Marks,  2  Sweeny  (N. 
Y.)  715. 


To  a  bill  by  a  vendor  praying  a  re- 
scission or  specific  performance  of  the 
contract,  the  purchaser  answered, 
not  objecting  to  specific  execution 
thereof,  but  insisting  upon  being  com- 
pensated for  injuries  to  which  he  had 
been  subjected  by  the  vendor's  failure  to 
comply,  etc.,  and  by  the  intermeddling 
of  the  vendor's  agents,  etc.,  it  was  held 
that  the  court  might,  as  ancillary  to 
the  decree  of  specific  performance, 
decree  such  compensation,  to  be  ascer- 
tained either  by  a  commissioner  or  by 
an  issue  of  quantum  damnificatus, 
Nagle  V.  Newton,  22  Gratt.  (Va.)  814. 

2.  Lewis  V.  Yale,  4  Fla.  418 ;  Black 
V,  Black,  1 5  Ga.  445 ;  Wiswall  r.  Mc- 
Gowan,  Hofifm.  Ch.  (N.  Y.)  125  ;  Chase 
V,  Hogan,  3  Abb.  Pr.  N.  S.  (N.  Y.)  57. 

Whenever  a  court  of  equity  de- 
clines, by  reason  of  a  default  on  the 
part  of  the  plaintiff,  to  decree  a  spe- 
cific j>erformance  of  a  contract  in  his 
favor,  it  will  also  decline  to  award  him 
damages  for  the  breach.  Chase  i\ 
Hogan,  3  Abb.  Pr.  N.  S.  (N.  Y.)  57. 

If  a  plaintiff,  in  a  suit  for  specific 
performance,  does  not  make  out  a  case 
which  entitles  him  to  the  decree  which 
he  s^eks  to  obtain,  no  compensation 
for  damages,  nor  for  ser^nces  per- 
formed under  the  contract,  will  be  de- 
creed him,  unless  some  special  equity 
intervenes.  Sims  v,  McEwen,  27  Ala. 
184. 

Equity  does  not  entertain  jurisdic- 
tion to  give  redress  by  way  of  compen- 
sation or  damages  except  when  such 
relief  is  incidental  to  that  sought  by 
the  bill  and  granted  by  the  court ;  or 
where  there  is  no  adequate  remedy  at 
law;  or  where  some  peculiar  equity 
intervenes.    Scott  v,  Billgerry,  40  Miss. 

"9- 

But  it  was  held  in  Miles  v.  Dover 
Furnace  Iron  Co.,  125  N.  Y.  294;  53 
Hun  (N.  Y.)  632,  where  the  enforce- 
ment of  performance  would  involve 
difficulty  and  trouble,  that  compensa- 
tion was  proper  instead  of  perform- 
ance. 
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the  conveyance  of  land,  where  the  vendor  is  unable  to  convey 
the  entire  title  and  the  vendee  sues  for  the  part  which  he  can 
convey.^ 

The  measure  of  compensation,  where  the  suit  is  to  enforce  a 
contract  for  the  sale  of  land  which  cannot  be  specifically  per- 
formed, is  the  value  of  the  land  at  the  time  the  contract  should 
have  been  performed  with  interest  from  that  time,*  or  if  for  a 
deficiency,  the  value  of  such  deficiency.  Thus,  in  cases  where 
the  vendor's  wife  has  refused  to  execute  the  deed,  the  amount  of 
her  dower  interest  is  the  sum  which  will  be  awarded.*  And  the 
measure  of  damages  for  delay  is  the  difference  between  the  con- 
tract price  and  the  market  value  at  the  stipulated  time  of  execu- 
tion, this  rule  prevailing  whether  the  property  be  real  or 
personal  *  It  is  error  to  award  the  absolute  contract  price  by 
way  of  compensation  where  there  has  been  unwarrantable  de- 
fault and  loss  of  any  kind  has  resulted  therefrom.  All  elements 
of  loss  must  be  counted  in  determining  the  damages.* 

€.  Mode  of  Enforcement. — Where  the  contract  consists  in 
negative  covenants,  the  breach  will  be  enjoined  and  an  infraction 


Compare  Barlow  t',  Scott,  24  N.  Y.  40, 
where  under  the  code  compensation 
was  awarded,  the  complaint  seeking 
for  specific  performance  ofta  contract  to 
convey  land  for  compensation  in  dam- 
ages, but  the  facts  alleged  being  insuf- 
ficient foundation  for  a  decree  for  spe- 
cific performance.  Barlow  v,  Scott, 
34  N.  Y.  40. 

1.  See  supra^  this  title,  Suits  by 
Vendee, 

Compensation,  When  Improper. — 
Where  a  bill  asks  for  rescission  or 
specific  performance,  to  either  of 
which  the  complainant  is  entitled,  and 
no  special  equity  exists,  it  will  not  be 
retained  for  the  purpose  of  decreeing 
compensation  for  a  deficiency  in  the 
quantity  of  land  conveyed  to  and  ac- 
cepted by  the  complainant.  Harrison 
V,  Deramus,  33  Ala.  463. 

Where  the  plaintiff  knew,  when  he 
filed  his  bill  for  the  specific  perform- 
ance of  a  contract,  that  the  defendant 
could  not  perform  it — held,  that  equity 
would  not  decree  damages  for  nonper- 
formance, but  would  leave  the  plain- 
tiff to  his  remedy  at  law.  McQueen 
V.  Chouteau,  20  Mo.  222 ;  64  Am.  Dec. 
178.  See  Ellett  v.  Wade,  47  Ala. 
456. 

Where  a  bill  is  filed  to  obtain  spe- 
cific performance  of  a  contract  for  the 
purchase  of  land  it  is  erroneous  to  de- 
cree compensation,  on  the  bill  being 
taken  for  confessed.  Davis  x\  Gleaves, 
5  Litt.  (Ky.)  142. 


2.  Rees  r\  Smith,  i  Ohio  124;  Gtbbs 
i».  Champion,  3  Ohio  337;  Du5;tin  v. 
Newcomer,  8  Ohio  49;  Pcabodj  t». 
Tarbell,  2  Cush.  (Mass.)  226;  Wood- 
bury V,  Lruddy,  14  Allen  (Mass.)  i;  92 
Am.  Dec.  731. 

Where  the  loss  of  land  is  not  caused 
by  the  fraud  of  the  vendor,  the  measure 
of*  damages,  on  a  bill  for  specific  per- 
formance by  the  vendee,  is  the  value  of 
the  land  at  the  time  of  the  contract,  to 
be  ascertained  by  the  purchase  money 
agreed  to  be  given.  Rankin  r.  Max- 
well, 2  A-  K.  Marsh.  (Ky.)  488;  13  Am. 
Dec.  431. 

3.  See  jtf/ra,  this  title.  Contracts 
Relating  to  Land — Suits  by  ike  V^endee. 

4.  King  V.  Ruckman,  24  N.  J.  Eq. 
298. 

6.  Penrose  v.  Leeds,  46  N.  J.  Eq. 
294;  Bostwick  V,  Beach,  103  N.  Y. 
414;  Roberts  v,  Lovejoy,  28  Tex.  641 ; 
Bryan  t>.  Lofftus,  i  Rob.  (Va.)  12;  39 
Am.  Dec.  242. 

In  estimating  the  compensation  to  be 
adjudged  to  the  plaintiff  for  the  loss  he 
has  sustained  by  the  delay,  it  is  not 
proper  to  consider  the  depreciation  in 
the  value  of  the  lands;  but  only  the 
value  of  their  use  during  the  period  that 
they  have  been  kept  from  him.  Dam* 
ages  resulting  from  such  depreciation 
are  speculative  and  not  to  be  consid- 
ered ;  except  in  the  case  of  a  leasehold 
estate,  in  which  case  the  estate  is  s 
term,  which  wastes  by  delay.  Benson 
V.  Tilton,  24  How.  Pr.  (N.  Y.)  494. 


1086 


Spedal  Stetutory        SPECIFIC  PERFORMANCE.  Frovitioni. 

of  the  injunction  punished  as  contempt  of  court.*  If  the  con- 
tract  be  for  the  execution  of  a  writing,  such  as  a  deed  of  convey- 
ance, and  the  delivery  of  the  same,  the  party  may  be  required  to 
sign  and  deliver  the  instrument  or  be  in  contempt,*  or  the  court 
may  name  a  commissioner  who  on  behalf  of  the  party  shall  exe- 
cute the  will  of  the  court.^  And  sometimes  the  decree  itself 
•operates  as  a  conveyance,** 

In  some  cases  it  has  been  considered  permissible,  where  suit 
is  brought  by  the  vendor  of  land  to  compel  its  purchase,  to  order 
the  land  sold  and  payment  made  out  of  the  proceeds.*  But  this 
will  not  always  be  done.* 

Where  the  contract  binds  a  lunatic,  it  is  proper  to  require  the 
committee  of  the  lunatic  to  execute  the  contract  in  his  behalf.'' 
If  the  party  to  be  bound  is  a  minor,  the  contract  may  be  decreed 
to  be  performed  at  once,  if  equity  so  demands,  by  his  gUfirdian, 
or  by  the  infant  himself  upon  coming  of  age,  possession  of  the 
property  iij  suit,  if  the  contract  be  one  to  convey  real  estate, 
being  meanwhile  given  to  the  vendee.®  As  against  a  corpora- 
tion the  decree  may  be  enforced  by  distringas  or  sequestration,® 

XTT.  Special  Statutobt  PBOViBioirs. — The  statutes  of  many  of 
the  States  make  provision  for  suits  for  specific  performance, 
some  conferring  simply  ^  general  authority  upon  the  courts  to 
enforce  the  specific  execution  of  contracts,  while  others  contain 
a  complete  code  of  procedure  in  such  suits.^® 

1.  See  Injunction,  vol,  lo,  pp.  In  a  decree  for  specific  execution,  it 
937-948,        *  is  error  to  appoint  a  commissioner  to 

2.  Wharton  v,  Stoutenburgh,  39  N.  convey  when  the  purchase  money  is 
J.  Eq.  299;  Penn  v.  Hayward,  14  Ohio  paid;  the  time  when  the  conveyance 
St.  302.  is  to  be  made  is  a  matter  lor  the  court 

8.     Sproule  v.  Winant,  7  T.  B.  Mon.  alone.     Payne  v.  Wallace,  6  T.  B.  Mon. 

(Ky.)  195;  18  Am.  Dec.  164;  Wade  v.  (Ky.)  380. 

Greenwood,  2  Rob.  ( Va.)  474  ;  40  Am.  4.  Sfee  Georgia  Code  1882,  ^  4209. 

Dec.  759.  5.  Corbus  v.  Teed,  69  111.  205;  Clark 

On  a  decree  for  specific  performance  v.  Hall,  7  Paige  (N.  Y.)  382. 

of  a  contract  by  an  ancestor  to  convey,  A  vendee  took  a  title  bond  and  gave 

it  is  erroneous  to  postpone  a  convey-  notes  for  the  purchase  money,  and  then 

ance  until  the  infants  become  of  age;  indirectly  purchased  them  after  matu- 

the  deed  should  be  executed  by  com-  rity  for  a  mere  trifle  at  a  judicial  sale  by 

missioners,  reserving  to  the  infants  the  the  vendor^s  administratrix.    In  a  suit 

usual  time,  after  coming  of  age,  to  show  by  the  vendee  for  specific  performance 

cause   against  the  decree.     Hogan  v,  the  court  rendered    judgment  against 

-McMurtry,  5  J.  J.  Marsh.  (Ky.)  633.  him  for  the  purchase  money,  directing 

In  an  interlocutory  decree  against  a  a    sale  of   the  land  if  it.  shall  not  be 

purchaser  of  land  to  enforce  specific  paid.     Burnap  v,  Sidberry,  108  N.  Car. 

performance  of  the  contract,  it  is  not  387. 

error  that  it  does  not  direct  a  deed  to  6.  Boston  v.  Nichols,    47    111.    353 ; 

be  made  and  tendered  to  him.    Goddin  Thayer  v.  Wilmington  Star  Min.  Co., 

V.  Vaughn,  14  Gratt.  <Va.)  102.  105  111.  540. 

Nor,  where  such  a  decree  directs  a  7.  Swartwout  v.   Burr,  i   Barb.    (N. 

«ale  of  the  property  if  a  part  of  the  Y.)  495. 

purchase  money  is  not  paid  by  a  certain  8.  Sutphen  v.  Fowler,   9  Paige  (N. 

day,  is  it  error  to  appoint  the  plaintifTs  Y.)  280. 

counsel  a  commissioner  to  make  the  9.  Jones  v.  Boston  Mill  Corp.,  4  Pick, 

sale,  there  being  no  personal  objection  (Mass.)  507;  16  Am.  Dec.  358. 

to  him.    Goddin  v.  Vaughn,  14  Gratt.  10.  The  following  States  have  statu- 

<Va.)  102.  tory  authority  for  the  exercise  of  this 
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equitable  function:  California^  Colo- 
radOf  Georgia,  Jllinoisy  Indiana,  lowa^ 
Maine^  Maryland^  Massachusetts, 
Michigan,  Nebraska,  New  Tork,  Ohio, 
Oklahoma,  Oregon,  Tennessee,  Texas 
and  Wisconsin,  A.n  abstract  thereof 
is  given  below. 

Oallfornla.— Code,  ^4  3384-3402. 

The  California  statutes  furnish  a 
complete  manual  oi  practice  in  such 
suits,  defining  the  jurisdiction  in  clear 
terms.  Section  3384  is  a  general  author- 
ity for  specific  performance;  3386  makes 
mutuality  essential;  3587  declares  that 
real  estate  is  presumed  of  such  value  to 
the  obligee  that  money  compensation 
therefor  will  not  be  adequate ;  3388,  that 
a  contract  need  only  be  signed  1>y  the 
obligor  to  be  enforceable  in  equity ; 
3389,  that  the  mere  fact  that  the  con- 
tract contains  a  penalty  and  liquidated 
damages  does  not  limit  the  party  ag- 
grieved to  money  compensation;  3390 
prohibits  the  equitable  enforcement  of 
obligations  to  render  personal  service ; 
to  employ  aitother  in  personal  serv- 
ices; to  submit  to  arbitration;  to  per- 
form an  act  which  the  party  has  no 
power  lawfully  to  perform  when  re- 
quired to  do  so;  to  procure  the  consent 
of  the  obligor's  wife  to  the  contract  or 
of  any  third  person,  and  to  perform  an 
agreement  the  terms  whereof  are  un- 
certain; 3391  excludes  contracts  upon 
inadequate  consideration,  those  which 
are  unjust,  unreasonable,  fraudulently 
procured,  or  made  through  mistake; 
3392  forbids  specific  performance  where 
the  complainant  has  failed  to  fulfill  all 
conditions  precedent  except  where 
compensation  can  be  made  for  the  part 
unfulfilled  ;  3394  requires  the  vendor  to 
furnish  a  "title  free  from  reasonable 
doubt,"  and  3395  extends  the  power  of 
the  court  in  contracts  for  real  estate  to 
all  claiming  under  the  obligee  by  sub- 
sequent title  except  innocent  purchasers 
for  value. 

Co\qx9Aq. -^Colorado  General  Statutes, 
1883,  in  the  chapter  on  Statute  of 
Frauds,  provide  for  the  specific  perform- 
ance of  contracts  *'  in  case  of  part 
performance,"  §  t5i9« 

Georgia. — By  chapter  12  of  the 
Georgia  Code  of  1S82,  §§  3186-3192, 
provision  is  made  for  specific  enforce- 
ment where  damages  w^ould  be  inade- 
quate; for  the  enforcement  of  parol 
contracts  for  land  under  circumstances 
establishing  part  performance;  for  the 
recovery  of  chattels  "if  any  good  rea- 
son in  equity  or  good  conscience"  re- 
quires it;  that  inadequacy  of  consider- 


ation 18  no  bar  to  a  suit;  that  the  vendor 
of  land  must  show  his  ability  to  fully 
perform;  that  a  voluntary  contract  wiU 
not  be  enforced,  and  that  compensa- 
tion may  be  awarded  where  perform- 
ance is  impossible. 

Bv  section  4209,  a  decree  for  specific 
pertorttiance  is  given  the  same  force  a» 
a  deed  to  convey,  and  shall  be  recorded 
as  such  in  the  registry  of  deeds. 

Section  1775  authorizes  the  equitable 
enforcement  of  marriage  articles  of 
settlement  whether  written  or  oral. 

Section  195 1  excludes  from  the  op- 
eration of  the  Statute  of  Frauds  cases 
where  the  contract  has  been  fully  ex- 
ecuted, where  there  has  been  part  per- 
formance on  one  side  accepted  by  the 
other  in  accordance  with  the  contract, 
and  where  there  has  been  such  part 
performance  as  would  render  the  re- 
fusal of  a  decree  a  frauds 

niinolB. — Chapter  29  of  the  Illinois 
Revised  Statutes  of  1889  contains  a 
mode  of  procedure  to  enforce  contracts 
in  case  of  the  obligor's  death  or  in- 
sanity. 

Maryland.— By  the  Maryland  Public 
General  Laws,  art.  16,  §  199  specific 
performance  is  not  to  be  refused 
on  the  ground  of  an  adequate  legal 
remedy,  unless  the  party  resisting- 
shall  show  that  he  has  property  from 
which  such  damages  may  be  made 
or  shall  give  bond  to  perform  or  pay 
damages.  Section  76  defines  the 
territorial  jurisdiction,  and  section  85 
provides  a  mode  of  enforcement 
against  infants  and  persons  of  unsound 
mind. 

MassaoliiiBeUB. — Massachusetts  Pub. 
Statutes,  18S2,  chapter  142,  requires  the 
executor  of  a  decedent  to  execute  de- 
cedent's contract  upon  notice  given  by 
the  obligee  to  all  persons  interested. 
Chapter  151  confers  general  equity 
powers  on  the  supreme  judicial  court, 
naming  particularly  **  suits  for  the  spe- 
cific performance  of  written  contracts.** 
Merrill's  Supp.  to  Pub.  Stats.,  ch.  223^ 
confers  like  powers  on  the  superior 
court. 

Iowa. — The  Iowa  Revised  Code 
(188S),  i  2487,  authorizes  specific  per- 
formance against  the  personal  repre- 
sentatives of  the  dead  obligor,  and  de- 
clares unnecessary  the  making  of  others 
parties  to  the  proceeding  while  per- 
mitting heirs  and  devisees  to  be  made 
defendants  at  any  time  on  their  own 
motion. 

Maine. — Maine  Revised  Statutes, 
1SS3,  chap.  77,  ^  6,  confers  equity  powers 
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upon  the  Supreme  Judicial  Court  to 
compel  the  specific  performance  of 
written  contracts. Chapter  iii,  §  8,pro- 
vides  that  if.  a  person  who  has  con- 
tracted in  writing  to  convey  real  es- 
tate dies  before  making  the  convey- 
ance, suit  may  be  brought  against  his 
heirs,  devisees,  executors,  or  adminis- 
trators to  compel  its  performance,  with 
certain  restrictions  as  to  time  and  no- 
tice, and  provides  a  mode  of  enforce- 
ment by  judgment  for  possession,  etc. 
And  chap.  71,  ^§  17,  and  18,  provide 
for  a  like  proceeding  in  the  probate 
court. 

mchlgan.  —  See  Howell's  Ann.  St, 
1882.  Sections  6010-6024,  authorize  de- 
crees against  administrators  and  execu- 
tors for  the  execution  of  decedent's 
"contract  in  writing  to  convey  real  es- 
tate," and  prescribe  the  course  6f  proce- 
dure therefor.  Section  6183  reserves 
to  chancery  courts  the  right  to 
enforce  verbal  agreements  for  the 
conveyance  of  land  in  cases  where 
there  has  been  part  performance. 
Section  6613  expressly  confers  upon 
the  lessee  of  mining  interests  *'an  ab- 
solute right  to  have  the  same  specific- 
ally enforced,  if  not  in  default  him- 
self." Section  5727  confirms  defective 
deeds    in   certain   cases,  and   provides 


Birdseye.  ,By  §  26  of  the  chapter  on 
Insane  Persons,  p.  1498,  specific  per- 
formance may  be  decreed  against  in- 
fants and  insane  persons  in  certain 
cases. 

By  ^  10  of  the  Statute  of  Frauds,  p.  ^ 
1234,   part    performance    is    declared ' 
sufficient  to  take  a  contract  out  of  the 
statute.     ' 

Section  4  of  the  chapter  on  Judg- 
ment and  Decree,  p.  1713,  specifies 
the  mode  of  enforcement  of  decree  for 
the  conveyance  of  land. 

Oklalioma  Statutes,  1890,  ^  4329,  pro- 
vides for  enforcing  a  contract  to  con- 
vey in  favor  of  the  vendee. 

Oregon. — Hill's  Ann.  Laws,  ch.  31, 
§^  321 1-32 16  allows  rendition  of  judg- 
ment for  the  payment  in  a  particular 
kind  of  money  under  certain  circum- 
stances. 

TenneBBee. —  By  §  3148  of  the  7V»- 
nessee  code,  the  administrator  or  ex- 
ecutor of  a  deceased  obligor  may  be 
required  to  fulfill  the  decedent's  con- 
tract. 

WiseonBln. — Sanborn  &  Berryman's 
Ann.  St.  1889,  §  2305,  contains  the  au- 
thority for  specific  performance  of 
contracts  within  the  Statute  of  Frauds 
in  cases  of  part  performance.  3498- 
3501    empowers  the  court    to  enforce 


that  they  may  be  taken  as  contracts  tP  -  contracts  made  by  decedents  and  by 


convey  and  so  enforced  in  equity. 

Nebraska. — Compiled  statutes  of  Ne- 
braska, 1887,  p.  377,  ch.  23,  §  329,  make 
the  same  provision  as  those  in  Illinois 
and  Maine  for  the  enforcement  of  a 
decedent's  contract  to  convey.  Ch. 
32,  ^  6,  which  is  a  part  of  the  Statute  of 
Frauds,  reserves  the  power  to  enforce 
contracts  in  case  of  part  performance. 
Section  53  of  the  civil  code  author- 
izes the  bringing  of  suits  to  com- 
pel conveyance  of  land  in  the  county 
of  defendant's  residence. 

New  York. — Bliss's  Annotated  Code. 
By  (j  388,  the  limitation  for  specific 
performance  of  a  contract  is  ten  years. 


any  one  incompetent  from  insanity  or 
drunkenness  by  a  proceeding  brought 
by  the  executor  or  administrator  of 
such  decedent,  by  the  guardian  of  such 
incompetent  person  or  by  any  one  in- 
terested in 'the  contract.  A  copy  of 
the  decree  in  such  suit  may  be  placed 
of  record,  and  has  the  same  force  and 
effect  as  a  deed  of  conveyance.  By 
sections  3907-391 1  authority  is  given 
to  compel  executors  or  adi^inistrators 
to  make  conveyance  if  decedent  could 
be  so  compelled  |f  living.  Section 
4253  contains  a  provision  for  the 
survival  of  actions  for  specific  per- 
formance. 


22  C.  of  L.— 69 
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Sepai'Bte  property  of  married  women,  i 
Acknowledgment,  42 
Agency  of  husband,  54 
Alienation,  restraint  on,  11 
Anticipation,  restraint  on,  ix 
Charges  on,  44 
C  hoses  in  action,  40 
Construction  of  instrument,  6 
Conveyance  to  wife,  36 
Creation  of  estate,  4 
Curtesy,  57 
Damages*  for  torts,  41 
Definition,  2 
Disposition,  8 
Earnings,  28 

Equitable  separate  property,  4 
Estoppel,  43 
Exchange,  38 
Extinguishment,  24 
Gifts  to  wife,  36 
Husband's  agency,  54 
Husband's  curtesy,  57 
Husband's  debts,  liability  for,  55 
Husband's  rights  and  liabilities,  57 
Increase  and  profits,  32 
Instrument,  construction  of,  6 
Insurance  policy,  40 
Legislation,  13 

Liability  for  husband's  debts,  55 
Mortgage,  53 
Notes,  49 
Paraphernalia,  3 
Paraphernal  property,  3 
Personal  property,  9 
Phrases  creating  estate,  5 
Pin  money,  3 
Power  to  charge,  12,  44 
Power  to  transfer,  41 
Profits,  32 

Promissory  notes,  49 
Property  acquired  by  conveyance,  36 
Property  acquired  by  exchange,  38 
Property  acquired  by  gift,  36 
Property  acquired  by^  succession,  38 
Property  acquired  by  will,  38 
Property  brought  from  abroad,  41 
Property  held  in  trust,  39 
Purchases  with  wife's  money,  34 
Real  property,  9 
Restraint  on  alienation,  ix 
Restraint  on  anticipation,  x  i 
State  legislation,  13 


1091 


Separate  property  of  married  women 
— Continued, 
Statutory  separate  property,  26 
Succession,  38 
Suits  concerning,  24,  57 
Torts,  damages  for,  41 
Transfer,  power  to,  41 
Trust  in  husband,  39 
Trust  property,  39 
Wife's  earnings,  28 
Wife's  purchases,  34 

Will,  38,  54 
Separation  (husband  and  wife),  58 

Avoidance  of  deed,  70 

Children,  provision  for,  68 

Compulsorv  support,  85 

Consideration,  67 

Construction  of  statutes,  6x 

Deed,  avoidance  of,  70 

Deed,  effect  of,  73 

Deed,  enforcement  of,  72 

Deeds,  58 

Definition,  58 

Effect  of  deed,  73 

Enforcement  of  deed,  72 

Essentials,  67 

History  of  separation  deeds,  59 

Husband's  liabilitj',  78 

Modern  legislation.  61 

Mutual  consent,  67 

Provision  for  children,  68 

Separation  deeds,  58 

Separation  without  deed,  75 

Statutes,  61 

Support,  compulsory,  85 

Support  of  wife,  78 

Trustees,  68 

Validity  of  separation  deeds,  59 

Wife's  support,  78 
Sequestration,  91 

Affidavit,  loi 

Assistance,  writ  of,  9^ 

Corporations,  95 

Damages,  104 

Definition,  91 

Discharge,  98 

Equity  practice,  92 

Fees,  99 

Illegal  sequestration,  104 

Louisiana,  100 

Measure  of  damages,  104 

Miscellaneous  instances,  94 


Servant. 
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SorriM  of  Prooos. 


Sequestration — Continued, 
Practice  in  equity,  92 
Procedure,  97 
Property  liable  to,  97 
Sequestrators,  98 
Texas,  100 

Writ  of  assistance.  99 
Servant.     See    Menial ;    Master    and 

Servant 
Service  of  process,  107 
Acceptance,  172 
Acceptance  through  fraud,  174 
Acknowledgment,  172 
Acknowledgment,  effect  of,  174 
Affidavit  of  service,  178 
Agent,  119.  130 
Agent  to  accept,  128 
Ambassadors,  162 
Amendment  of  return,  200 
Appearance  as  waiver,  169I 
Appearance,  what  constitutes,  169 
Association,  127 
Attorney,  130 
Authority,  iii 
Book-keeper,  123 
Business  manager,  124 
By  whom  made,  xo8 
By  whom  served,  108 
Code  practice,  iii 
Commercial  agent,  123 
Conclusiveness  of  return,  198 
Constable,  no 

Constructive  service,  152,  182 

Contradiction  of  return,  197 

Copy,  requisites  of,  150 

Copy,  where  left,  149 

Corporation,  116 

Corporation  officer,  1 19 

County,  127 

Date  of  return,  180 

Days  of  return,  188 

Decoying  parties,  166 

Defective  service,  161 

Definition,  107 

Depot  agent,  123 

Deputy,  109, 112 

Divorce,  145 

Double  return,  179 

Double  service,  159 

Effect  of  acknowledgment,  174 

Effect  of  return,  192 

Enticing  into  jurisdiction,  166 

Evidence  to  impeach  return,  196 

Exclusive  method,  117 

Exemption,  162 

Federal  courts,  205 

General  nature,  107 

Hour  of  return,  191 

Husband  and  wife,  157 

Impeachment  of  return,  195 

Indifferent  person,  no 

Infants,  155 

Insufficient  return,  186 


Service  of  process — Continued. 

Judges,  162 
^ast  place  of  residence,  151 
Legislators,  162 
Local  agent,  123 
Locality,  126 
Mail,  159 

Managing  agent,  123,  129 
Marshal,  no 

Member  of  corporation,  119 
Members  of  Congress,  162 
Ministers,  162 
Minor,  in 
Mistake,  n5 
Mode,  116 
''Nihil  est;'  183 
•*  Non  est  inventus^  183 
Non-residents,  135 
"  Not  executed,"  183 
Notice  to  heirs,  144 
Officer  of  corporation,  1 19 
Officers,  162 
Parol  evidence,  197 
Parties  decoyed,  166 
Partnership,  134 
Party  to  action,  no 
Persons  confined,  156 
Presumption,  161 
Privileged  persons,  162 
Proceedings  in  personam,  141 
Proceedings  in  rem.  142 
"  Process,"  meaning  of,  175 
Process,  return  of,  175 
Publication,  133,  1.19.  153 
Public  ministers,  162 
Recitals,  effect  of,  i6i 
Requisites  of  return,  179 
Residence,  last  place  of.  151 
Residence,  usual  place  of,  151 
Resident  agent,  133 
Residents,  146 
Return,  175 

Return,  amendment  of,  2co 
Return,  conclusiveness  of,  198 
Return,  contradiction  of,  197 
Return,  date  of,  iSo 
Return  days,  188 
Return,  effect  of,  192 
Return,  hour  of,  191 
Return,  impeachment  of,  195 
Return,  necessity  of,  175 
Return,  requisites  of,  179 
Return,  when  insufficient.  186 
Return,  when  sufficient,  185 
School  district,  127 
Service  by  mail,  159 
Service  by  publication,  13^,  139 
Several  defendants,  153,  181 
Special  agent,  122 
State,  n6 
Subpoena,  n4,  148 
Substituted  service,  148, 183 
Sufficient  return,  185 


1092 


Seryient. 


INDEX, 


Set-o£ 


Service  of  process — Continued. 


Ticket  agent,  123, 

Time,  112 

Total  want  of  service,  161  . 

Town,  127 

Unincorporated  association,  127 

Upon  whom  made,  115 

Usual  place  of  residence,  151 

Village,  127 

Waiver  by  acceptance,  172 

Waiver  by  acknowledgment,  172 

Waiver  by  appearance,  169 

Waiver  of  irregularities,  i68 

Waiver  of  service,  168 

Where  made,  115 

Witnesses,  163 

Witnesses  from  abroad,  163 
Servient.    See  Servitude 
Set-off,  recoupment  and  counterclaim, 
209 

Actions  available,  239 

Actions  on  bond,  241 

Actions  on  contract,  243 

Actions  on  foreclosure.  243 

Actions  on  insur^mce  policy,  242 

Administrators,  312 

Agent  and  principal,  320 

Application,  228 

Assigned  judgments,  456 

Assignees,  297 

Assignees  of  negotiable  paper,  304 

Balances,  228 

Bankruptcy,  283 

Borrowed  set-off,  298 

Common  law  rule,  222 

Compensation,  231 

Costs,  454 

Counterclaim,  371 

Counterclaim,        against        whom 
pleaded,  407 

Counterclaim  by  assignee,  409 

Counterclaim  by  representative,  411 

Counterclaim  by  state,  413 

Counterclaim,  by  whom   interposed, 

403 

Counterclaim,  dismissal,  443 

Counterclaim,  effect,  438 

Counterclaim  in  foreclosure,  378 

Counterclaim  in  equity,  416 

Counterclaim,  issuing,  427 

Counterclaim,  judgment,  435 

Counterclaim,  pleading,  421 

Counterclaim,  procedure,  443 

Counterclaims,  between   whom   al- 
lowed, 402 

Counterclaim,  subject  of,  384 

Counterclaim,  when  interposed,  383 

Cross-action,  227 

Debts,  245 

Definition,  211 

Deprivation,  234 

Effect  of  jurisdiction,  212 

Elements  of  counterclaim,  37.^ 
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Set-off,  recoupment  and  counterclaim 


"^Continued. 
Enforcement,  464 
English  rule,  285 
Equity  jurisdiction,  2x7 
Execution,  460 

Execution  after  judgment,  460 
Executors,  312 
Foreclosure,  331 
Garnishment,  331 
Guardians,  332 
Husband  and  wife,  316 
Interest,  229 
Intervening  rights,  462 
"udgment,  445 

udgments  assigned,  456 

udgments  for  costs,  454 

udgments  in  different  courts,  456 

urisdiction,  effect  of,  212 

urisdiction  in  equity,  217 
ex  loci,  237 
Liability  of  surety,  270 
Liens,  245  ^ 

Mechanics'  lien,  331 
Mutual  credits,  239,  257 
Mutuality,  280 
Mutuality  of  parties,  451 
Negotiable  paper,  304 
Nonsuit,  220 
Notice  in  pleading,  335 
Notice  to  recoup,  369 
Particulars  in  pleading,  336 
Partnership,  326 
PlaintifTs  right  of  action,  229* 
Plea,  335 
Pleading,  333 

Pleading  counterclaim,  391 
Practice,  332 

Practice  in  recoupment,  368,  371 
Principal  and  agent,  320 
Principal  and  surety,  326 
Proof,  339 
Public  officers,  332 
Receivers,  308 
Reconvention,  340,  356,  358 
Recoupment,  340 
Recoupment  a  defense,  345 
Recoupment  by  tenant,  364 
Redemption  of  mortgage,  331 
Relinquishment,  234 
Replication  in  pleading,  338 
Rule  in  England,  285 
Set-off  against  set-off,  236 
Statutes,  223,  251,  276,  333 
Stockholders,  332 
Subject  of  set-off,  265 
Subsisting  cause  of  action,  267 
Surety  and  principal,  326 
Surety,  liability  of,  270 
Trustees,  311 

Unliquidated  damages,  240 
Unliquidated  demands,  417 
Usurious  interest,  257 


Settled  Case  on  Appeal. 
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Sheriff*!  fliki. 


Set-off^  recoupment  and  counterclaim 
— Continued^ 

Waiver  of  counterclaim,  376 

Withdrawal,  231 
Settled  case  on  appeal,  467 

Amendments,  479 

By  whom  made,  471 

Contents,  473 

Correcting  settlement,  485 

Definition,  467 

Evidence,  475 

Filing,  487 

Nature  and  office,  467 

Notice  of  settlement,  482 

Proceedings  on  settlement,  483 

Re-settling  settlement,  485 

Settlement,  480 

Settlement,  before  whom  made,  482 

Supplementing  settlement,  485 

Time  of  settlement,  481 

When  made.  471 
Several   fishery.     See   Fish  and  Fish- 
eries 
Severalty.    See  Chattels ;  Estates 
Sewer.  'See    Common;    Drains   and 

Sewers 
Sham  pleading.    See  Pleading 
Shelley's  case  (rule  in),  493 

Equitable  estates,  509 

Executory  trusts,  511 

Freehold,  507 

Heirs,  from  whom  deduced,  505 

Intention,  495 

Limitation  to  heirs,  512 

Marriage  articles,  511 

Origin  of  rule,  493' 

Personal  property,  512 

Prior  estate,  502 

R(*view  of  rule,  502 

Rule  of  intention,  495 

Statement  of  rule,  493 

Statutes  abolishing,  518 

Subsequent  estate,  503 
Shells.    See  Manufacture 
Sheriff Sj  525 

Appointment,  527 

Arrest,  534 

Attached  property,  care  of,  549 

Attachment,  536 

Bail,  535 

Bailiffs,  564 

Bond,  555 

Care  of  property,  565 

Collecting  agent,  560 

Compensation,  560 

Constable,  565 

Constable's  liability,  569 

Deficient  securities,  551 

Delay  in  levy,  542 

Deputy,  559 

Deputy's  bond,  559 

Duties,  529 

Election,  527 


Sheriffs — Continued, 

Escape,  565 

Excessive  levy,  541 

Execution,  536 

Failure  to  levy,  543 

Fees,  560 

Insufiicient  levy,  541 

Levy,  541 

Liabilities,  529 

Money  received,  551 

Nature  of  office,  525 

Official  bond,  555 

Posse  comitatus,  527 

Poundage,  561 

Powers,  529 

Proceedings  against,  553 

Process,  529 

Receiptors,  545 

Several  writs,  533 

Special  bail,  535 

Special  constable,  56S 

Special  deputy,  526 

Subrogation,  564 

Summons  to  appear,  533 

Termination  of  office,  527 

Term  of  office,  528 
Sheriff's  sales,  570 

Acknowledgment  in  deed,  694 

Action  for  deficiency,  619 

Adjournments,  592 

Adverse  claims,  574 

Amending  certificate,  622 

Amendment,  666 

Amercement,  705         • 

Appraiser  may  not  purchase,  598 

Appraisement,  579 

Assigning  certificate,  622 

Attorney's  misconduct,  677 

Auctioneers,  597 

Bidding,  600 

Bona  fides,  650 

Buyer,  597 

Canceling  deeds,  699 

Cash  sales,  607 

Certificate,  620 

Chancery  practice,  584 

Chancery  sales,  597 

Clerical  blunders,  642 

Cognizance  of  nullity,  573 

Combinations  to    depress    bidding, 
602 

Conducting  sale,  605 

Confirmation,  685 

Constructive  notice,  651 

Coroners,  596 

Corporate  shares,  649 

Co-tenancies,  incidents  of,  630 

Covenants,  631 

Credit  sales,  607 

Death  of  party,  576 

Deed,  acknowledgment  of»  694 

Deed,  description  in,  693 

Deed,  efl:ect  of,  696 
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Sheriff's  Sales, 


Sheriff's  sales — Continued, 

Deed,  recitals  in,  696 

Deed,  registration  of,  695 

Deeds,  687 

Deeds,  canceling,  699 

Deeds,  reforming,  698 

Deeds,  renewing,  698 

Defective  levy,  641 

Defective  notice,  641 

Defendant's  laches,  643 

Defendant's  misconduct,  679 

Defendant's  mistalces,  643 

Defenses,  662 

Definition,  572 

Deputies,  595 

Deputy  may  not  purchase,  597 

Description  in  deed,  693 

Description  of  property,  584 

Designating  time,  586 

Designation  of  property,  608 

Devices  to  stimulate  bidding,  601 

Dies  non,  591 

Disposal  of  proceeds,  623 

Disqualifications  of  purchaser,  599 

Dower,  577 

Effect  of  certificate,  621 

Effect  of  deed,  696 

Effect  of  irregularities,  640 

Ejectment,  660 

Entry,  writ  of,  662 

Equities  against  owner,  633 

Equities  in  favor  of  owner,  636 

Equity,  665 

Erroneous  return,  641 

Estoppel,  581,  582 

Evidence  of  title,  631 

Failure  of  title,  664 

False  representations,  603 

Fees,  701 

Fixtures,  633 

Foreclosure  sales,  659 
'  Fraud,  645 

Fraud  of  purchaser,  668 

Good  faith,  650 

Grounds  for  vacating,  675 

Growing  crops,  657 

Habere  facias,  66 i 

Highest  bidder,  600 

Holidays,  592 

Homestead,  578 

Improvements  by  lessee,  633 

Inadequacy  of  price,  680  . 

Injunction,  575 

Interveninglegislation,  654 

Inverse  order,  609 

Irregularities,  640 

Judgment,  proof  of,  662 
^aches,  673 
Laches  of  defendants,  643 
Legislation,  654 
Liabilities  of  purchaser,  667 
Lienholder's  purchase,  648 
Lis  pendens,  635 
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Sheriffs  sales — Continued, 

Losses,  656 

Market  overt,  572 

Massing,  614 

Memorandum,  616 

Misconduct  of  attorney,  677 

Misconduct  of  defendant,  679 

Misconduct  of  plaintiff,  677 

Misconduct  of  purchaser,  680 

Misconduct  of  sheriff,  676 

Mistakes  of  defendants,  643 

Month,  587 

Motion  to  quash,  670 

Non-payment  by  purchasefr,  669 

Notice,  581,  651 

Notice  of  equities,  633 

Offering  property,  609 

Omnia  rite,  693 

Order  of  offering,  609 

Owner's  equities,  636 

Parceling,  610 

Personalty,  sale  of,  594 

Place  of  sale,  594 

Plaintiffs  liabilities,  700 

Plaintiff's  misconduct,  677 

Plaintiff's  purchase,  647 

Plaintiff's  rights,  700 

Plaintiff's  rights  on  reoffering,  620 

Possession,  659 

Posting,  587 

Poundage,  701 

Practice,  6S4 

Price,  when  inadequate,  680 

Prior  liens,  637 

Proceeds,  disposal  of,  623 

Products  and  growing  crops,  657 

Profits,  655 

Proof  of  judgment,  662 

Property,  description  of,  584 

Property  designated,  608 

Publication,  5S7 

Purchase  by  lienholder,  648 
•    Purchase  by  plaintiff,  647 

Purchaser  as  trustee,  660 

Purchaser,  non-payment  by,  669 

Purchaser's  liabilitie8,^7 

Purchaser's  misconduct,  680 

Purchaser's  remedies,  664 

Purchaser's  rights,  653 

Purchaser's  title,  627 

Quash  by  motion,  670' 

Ratification,  663 

Realty,  sale  of,  595 

Recitals  in  deed,  690,  696 

Recording  certificate,  622 

Recourse  on  defendant,  665 

Recourse  on  plaintiff,  664 

Recourse  on  sheriff,  665 

Reforming  deeds.  698 

Registration  of  deed,  695 

Relief,  674 

Remedial  incidents,  643 

Renewing  deeds,  698 
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Sheriff's  sales — Continued, 

Rents  and  profits,  655 

Reopening  bids,  615 

Representatives  of  sheriff,  596. 

Requisite  of  certificate,  620 

Resale,  617 

Resale  in  chancery,  618 

Reservations,  577 

Restitution,  649 

Return,  683 

Reversal,  646 

Rights  of  plaintiff  on  reoffering,  620 

Rights  of  purchasers,  653 

Running  covenants,  631 

Sale  of  personalty,  594 

Sale  of  realty,  595 

Sale,  place  of,  594 

Sales  in  chancery,  597 

Sale,  time  of,  589 

Selling  above  levy,  642 

Senior  liens,  637 

Setting  aside,  672 

Shares  in  corporations,  649 

Sheriff  as  bailee,  573 

Sheriff  may  not  purchase,  597 

Sheriff's  liabilities,  701 

Sheriff's  misconduct,  676 

Sheriff's  representatives,  596 

Sheriffs  rights,  701 

Specifying  place,  587 

Stay,  i75 

Subrogation,  666 

Suit  to  set  aside,  672 

Summary  proceedings,  661 

Sunday,  591 

Terms,  605 

Time,  586 

Time  of  sale,  589 

Title,  evidence  of,  631 

Title,  failure  of,  664 

Title  of  purchaser,  627 

Trusts,  630 

Vacating,  675 

Vacating  sales,  670 

Variance  in  deeds,  692 

Vendor  and  vendee,  629 

Void  judgments,  643 

Waiver,  582 

Waiver  of  formalities,  575 

Waste  and  losses,  656 

Writ  of  ent^y,  662 

Year,  587 
Shifting  risk.     See  Fire  Insurance 
Shifting  use.     See  Use. 
Shipbrokers.     See  Brokers 
Shipmaster.    See  Master  of  a  Vessel 
Shipping  articles.     See  Seamen 
Shipping  commissioner.     See  Seamen 
Ships  and  shipping,  710 

Admiralty  sale,  738 

Agent,  733 

Baggage,  loss  of,  767 

Bill  of  sale,  736 


Ships  and  shipping — Continued. 

Builder's  sale,  ^37 

Carriers,  745 

Carriers  of  passengers,  765 

Control,  722 

Counterclaims,  776 

Definition,  711 

Delay  in  delivery,  761 

Delivery,  761 

Delivery  of  goods,  746 

Dunnage.  759 

Enrollment,  713 

Forwarding  goods,  752 

Freight.  770 

Goods,  delivery  of,  746 

Injuries  to  passengers,  768 

Injury  to  goods,  753 

Inspection  laws,  719 

Jettison,  761 

Liability  for  injuring  goods,  753 

Liabilit3',  limitation  of,  731 

Liability  qf  owners,  725 
,  License,  718 

Limitation  of  liability,  731 

Loss  of  baggage,  767 

I^ss  of  property,  767 

Loss  or  damage,  763 

Management  of  vessel,  724 

Mortgages,  742 

Mortgagor  and  mortgagee,  729 

Non-del\very,  762 

Owner's  liability,  725 

Ownersl^ip,  722 

Part  owners,  724,  729 

Passengers,  carriers  of,  76c 

Passengers,  injuries  to,  760 

Powers  of  part  owners.  724 

Presumption,  763 

Property,  loss  of,  767 

Registration,  713 

Registration  of  mortgage,  744 

Registration  of  sale,  744 

Regulations,  711 

Repairs  and  supplies,  727 

Rules  regulating  sales,  741 

Sale  and  transfer,  735 

Sale,  bill  of,  736 

Sale  by  builder,  737 

Sale  by  parol,  735 

Sale  under  decree,  738 

Ship's  agent,  733 

Supplies  and  repairs,  727 

Survey,  721 

Stowage,  758 

Transfer,  735 

Transfer  by  parol,  735 

Transfer  of  licensed  vessels,  740 

Transfer  without  delivery,  739 

Transshipment  of  goods,  753 

Wrongs  to  passengers,  768 
Short.     See  Gambling  Contracts 
Short  entry.     See  Entry 
Shorthand.     See  Stenographers 
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Spaniih  Land  Grants. 


Short-haul.     See  Freight 
Side-bar  rule.     See  Rule  of  Course 
Sidewalk.     See  Streets 
Skating  rink.    See  License    ' 
Slander.     See  Libel  and  Slander 
Slander  of  title.     See  Libel  and  Slan- 
der 
Slaughter  -  houses.      See     Municipal 
Corporations j  Nuisances;  Police 
Power . 
Slaves  and  slavery,  788 

Abolition,  795 

Definition,  788 

Divorce,  794 

Emancipation,  790 

Free  negroes,  795 

Incapacity  to  take  property,  788 

Inheritance,  794 

Legitimacy,  794 

Marriage,  789 

Property  rights,  788 
Sleeping  cars ;  palace  cars,  796 

Company's  duties,  797 

Company's  liabilities,  797 

Company's  obligations,  797 

Duties  of  company,  797 

Liabilities  of  company,  797 

Obligations  of  company,  797 

Ownership  and  control,  796 
Socage.     See  Tenure 
Socage,  guardian   in.     See  Guardian 

and  Ward 
Societies  and  clubs,  803 

Definition,  803 
<   Dissolution,  824 

Distinguished  from  joint  stock  com- 
pany, 805 
•     Distiiiguished  from  partnership,  804 

Effect  of  dissolution,  825 

Expulsion,  817 

Grounds  for  dissolution,  824 

Hearing  on  expulsion,  819 

Hon6rary  member,  813 

Liabilities,  806 
^    Liabilities  of,  members, 813 

Liquor,  sale  of,  810 

Members,  810 

Mode  of  dissolution,  824 

Notice  of  expulsion,  819 

Officers,  822 
.  Property  rights,  806 

Quoo'um,  820 

Rights  and  liabilities,  806 

Rights  of  members,  810 

Sale  of  liquor,  810 

Suing  and  being  sued,  806 
Sodomy,  S26 

Accessory  and  principal,  828 

Accomplice's  testimony,  831 

Attempts,  833 

Consent,  829 

Definition,  826 

Evidence,  831 


Sodomy —  Con  tin  ued. 

Indibtment,  830 

Libel  and  slander,  832 

Nature  and  punishment,  826 

Principal  and  accessory,  S28 ' 

Punishment,  826 

Slander  and  libel,  832 

Testimony  of  accomplice,  831 

What  constitutes,  828 
Solar.     See  Time 

Soldier.     See   Field;    Military   Law; 
Nuncupative     Wills ;      Pensions ; 
War 
Sold  note.    See  Brokers;   Stock   Ex- 
change 
Solemn  form.     See  Probate 
Solemn  oath.     See  Indictment 
Sovereign.     See    International   Law; 

States;  United  States 
Spanish  land  grants,  841 

Acts  of  congress,  842 

Act  of  1851,  861 

Alabama  grants,  870 

Approval,  855 

Assignee's  claims,  863 

California  grants,  851 

Collateral  attack  on  bond,  866 

Commissioners,  863 

Concessions,  842 

Conditions,  847 

Confirmation,  848,  876 

Confirmation,  effect  of,  864 

Congressional  acts,  842 

Conquest,  effect  of,  860 

Construction,  843 

Court's  jurisdiction,  849 

Cultivation,  847 

Description,  843 

Effect,  856 

Effect  of  conquest,  860 

Effect  of  patent,  865 

Equitable  claims,  861 

Equitable  rights,  864 
.  Failure  to  present  claim,  863 

Federal  courts,  jurisdiction  of,  849 

Florida  grants,  874 
.  Grants  by  quantity,  857 

Indian  claims,  863 

Indian  titles,  881 

Inhabitancy,  847 

Iuridical  possession,  857 
urisdiction  of  federal  courts,  849 
urisdiction  to  confirm,  84S 
^egal  and  equitable  claims,  861 
Louisiana  grants,  878 
Mexican  grants,  851 
Mississippi  grants,  882 
Missouri  grants,  884 
New  Mexico  grants,  885 
Operation  of  patent,  865 
Origin  of  California  titles,  851 
Patent,  865 
Patent,  how  vacated,  866 
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Spanish  land  grants — Continued. 

Possession,  lurfdical,  857 

Possessory  claims,  862 

Presumption,  851 

ProoiF,  863 

Pueblo  lands,  867 

Quantity,  85^ 

Ratification  by  treaty,  874 

Ratification  by  statute,  874 

Specific  grants,  857 

Statute,  ratification  by,  S74 

Survey,  846,  847,  859 

Texas'  grants,  8S7 

Titles  in  California,  851 

Treaties,  848 

Treaty,  ratification  by,  874 

Vacation  of  patent.  866 

Validity,  843 
Sparks  from  locomotives.     See  Fires 
Sparring  match.     See  Prize-fight 
Special  acts.  See  Constitutional  Law ; 
Local;    Municipal  Corporations; 
Statutes 
Special   administration.      See    Execu- 
tors; Probate 
Special  agent.     See  Agency 
Special  bail,  892 

Discharge,  898 

Excessive  bail,  901 

In  admiralty,  895 

In  English  courts,  892 

In  the  federal  courts,  894 

In  the  state  courts  in  general,  895 

In  the  state  courts  under  the  new 
codes.  897 
Special  bailiff.     See  Bailiff 
Special  counts.   See  Special  Assumpsit 
,  Special     demurrer.      See  Demurrer  ; 

Pleading 
Special  deposits.   See  Bailment;  Banks 
and  Banking;   Deposit;   National 
Banks 
Special  imparlance.     See  Pleading 
Special  judge.     See  Judge 
Special  jury.     See  Jury  and  Jury  Trial 
Special  motion.     See  Motions 
Special  property.     See  Property 
Special  tail.    See  Estates 
Special  traverse.     See  Pleading 
Special    trust.      See    Simple    Trusts; 

Trusts 
Special  verdict.     See  Verdict 
Specific   legacy.      See    Legacies    and 

Devises 
Specific  performance,  908 

Assent,  1016 

Between  equal  equities  the  law  pre- 
vails, 931 

Certainty,  1006 

Completeness.  1012 

Consideration,  1030 

Contracts  calling  for  personal  con- 
duct, 995 


Specific  performance — Continued. 

Contracts  enforceable  or  not,  classi- 
fied as  to  subject-matter,  940 

Contracts  relating  to  land,  941 

Contracts  which  concern  personaltr, 
989 

Decree,  1079 

Definition,  909 

Duty  of  compl^ii^nt,  1035 

Enforcement  must  be  possible,  loiS 

Equitable  maxims  applied  and  illus- 
trated, 921 

Equity  acts  in  personam,  not  in  rc«, 

931 

Equity  acts  specifically,  931 

Equity  binds  privies  as  well  as  par- 
ties, 934 

Equity  follows  the  law,  921 

Equity  looks  to  the  intent  rather 
than  to  the  form,  923 

Equity  may  enforce  but  not  make 
agreements,  932 

Equity  regards  that  as  done  which 
ougnt  to  have  been  done,  925 

Equity  will  not  decree  specific  per- 
formance unless  strictly  equitable, 

931 

Essentials  to  an  enforceable  con- 
tract, 1006 

Evidence,  1075 

Executed  contracts  w^ill  not  be  en- 
forced, 940 

Fairness,  1022 

He  who  comes  into  equity  must 
come  with  clean  hands,  930 

Jurisdiction  and  power  of  the  court, 
914 

Jurisdiction  once  acquired,  retained,' 
938 

Laches ;  time,  when  essential,  1043 

Legality,  1014 

Mutuality,  1019 

Origin  and  nature  of  remedy,  910 

Parol  evidence  may  be  heard  to  re- 
but an  equity,  but  not  to  create 
one,  939 

Parties,  1064 

Performance  must  be  mutual,  939 

Pleading,  1069 

Procedure,  1064 

Reasonableness,  1013 

Special  statutory  provisions,  V087 

Waiver  and  abandonment,  1063 

Who  seeks  equity  must  do  equity, 
927 
Words  and  Phrases, 

Military  service,  106 

Sepulcher,  91 

Serious,  105 

Serious  bodily  injury,  105 

Serious  sickness,  105 

Serve,  106 

Serve  notice,  106 
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Words  and  phrases — Continued. 
Serve  process,  io6 
Service,  106 
Servile,  208 
Servitude,  208 
Session,  208 
Set,  209 
Settle,  466 
Settlement,  488 
Sever,  491 
Severable,  491 
Several,  491 
Severally,  491 
Severance,  492 
Severe,  492 
Share,  492 
Shareholder,  492 
Sharp,  493 
Shave,  493 
Sheep,  493 

Shifted  land  warrant,  709 
Shock,  777 
Shoes,  777 

Shoot;  Shooting,  777 
Shop,  778 
Shore,  778 
Should,  780 
Show,  780 
Shyster,  780 
Sick ;  Sickness,  780 
Side,  780 

Sign;  Signature,  781 
Signing  judgment,  782 
Silver  plate,  783 
Similar,  783 
Similiter,  783 
Similitude,  783 
Simple  contract,  784 
Simple  larceny,  784 
Simple  trusts,  784 
Since,  785 
Sine  die,  785 
Single,  78c 

Single  bill  or  bond,  785 
Singular,  785 
Sinking  fund,  785 
Sister,  786 
Sit,  786 
Site,  786 
Sitting,  786 
Sittings,  786 
Situate,  787 
Situation,  787 
Situs,  787 

Situs  of  personalty,  787 
Slay,  795 
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Slip,  801 
Slough,  801 
Sluice  dam,  802 
Smart  money,  802 
Smo^e,  802 
Smuggle,  802 
So,  803 
Sober,  803 
Soil,  834 

Sojournment,  834 
Sold,  834 
Sole,  83^ 
Solely,  834 
Solemnize,  835 
Solemnly,  835 
Solicit,  83s 
Solicitation,  835 
Solicitation  of  chastity,  835 
Solicitor,  836 
Solicitor-ceneral,  836 
Solitary,  8j6 
Solvency,  837 
Some,  S38 

Sopinambulism,  838 
Son, 838 

Son  assault  demesne,  plea  of,  838 
Soon,  838 
Sound,  839 

Sound  in  damages,  840 
Sounds,  840 
Span,  840 

Span  of  norses,  840 
Spare,  891 
Speaker,  8qi 
Speaking,  891 
Speaking  demurrer,  891 
Special,  891 
Special  acceptance,  891 
Special  assumpsit,  891 
Special  case,  902 
Special  damages,  903 
Special  finding,  903 
Special  indorsement,  903 
Special  issue,  903 
Special  law,  904 
Special  legacy,  904 
Special  lien,  904 

Special  partner  or  partnership,  904 
Special  plea.  904 
Special  privileges,  905 
Special  proceedings,  905 
Specialty,  905 
Specie,  906 

Specific ;  Specifically,  907 
Specification,  907 
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